THE 
ENGLISH AND EMPIRE DIGEST 


WITH 


COMPLETE AND EXIIAUSTIVE 


ANNOTATIONS, 


VOLUME XXII. 


THE 


ENGLISH AND EMPIRE 
DIGEST 


COMPLETE AND ENHAUCSTIVE 
ANNOVTAEPIONS 
BEING 


A COMPLETE DIGEST OF EVERY ENGLISH CASE REPORTED 

FROM EARLY TIMES TO THE PRESENT DAY, WITH ADDITIONAL 

CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND THE DOMINIONS BEYOND THE SEAS, 


AND INCLUDING 


COMPLETE AND EXHAUSTIVE ANNOTATIONS GIVING ALL THE 
SUBSEQUENT CASES IN WHICH JUDICIAL OPINIONS HAVE BEEN 
GIVEN CONCERNING THE ENGLISH CASES DIGESTED. 


VOLUME XXIII. 


EXECUTORS AND ADMINISTRATORS 
(PARTS I-IV 


Pi bis 


BUTTERWORPH & ©O., Benw Yarpo, Treapte Dar. 


RYDNEY : ; re 
MELBOURNE : BUTTERWORTH & CO. (AUSTRALIA), LTD. 
CALCUTTA : — 

MADRAB: BUTTERWORTH & CO. (INDIA), LTD. 
WINNIPEG : 

TORONTO : BUTTERWORTH & CO. (CANADA), LTD. 


WELLINGTON (N.Z.): BUTTERWORTH & CO. (AUSTRALIA), LTD. 





1925 


PRINTED IN GREAT BRITAIZ 


Printed in Great Britain 
BY 
WILLIAM CLOWES & SONS, LIMITED, 
LONDON AND BECCLES. 


Editorial Board. 





CoMMENCED UNDER THE DIRECTION OF 
the late 
THE RIGHT HONOURABLE THE 


EARL OF HALSBURY, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1885-86, 1886-92, and 18095-1906 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY'S 
MOST HONOURABLE PRIVY COUNCIL. 





Editor in Chief: 
Sir T. WILLES CHITTY, Barr, K.C., 


BENCHER OF THE INNER TEMPLE, 
LATE SENIOR MASTER OF THE SUPREME COURT AND KING'S REMEMBRANCER, 
MANAGING EDITOR OF “THE LAWS OF ENGLAND.” 


Revising BHditors: 
HARRY GEEN, KEsq., 
OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, 
AND 


R. K. HANDOO, Esaq., M.A., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 
Assisted by 


E. 8S. MOBERLY BELL, Esqa., ann W. KERR CHALMERS, Esq., M.A. 
BAERISTERS-AT-LAW. 


Colontal Hodvising Bodttor: 
HENRY STEPHEN, Esa., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 


SubeLditorial Stall: 


JoHn Rosset Molnrarra, Esq., LL.B., Joan Soursacy, Esq., B.A., R. Haspison, 
Esq., B.A., Reersanp Dopp, Esq., Pamir R. Taomason, Eso. . BA., LL.B., 
L. O. “Buut-Oox, Esq., B.A., A. C. Grarnaer, Esq., B.A., E. M. Hoy, Esq., 
W. J. Wirriams, Esq., B.A., "A. CarrErras, Esq., LL.B., A. C. 8. Sawer, Esa., 
B.A., H. AuuEyn PALMER, Eso., M.A., H. Pasnrisaz, Esq., LL.B., I. Gwynne 
Jonzgs, Esq., B.A., J. BR. O. Jonus, Esq, B.A., RB. Hunpry Wars, Esq., 
G. I. A. Warson, Esq., 8. G. G. Epeae, Esq., M, A., W. H. Fuannery, Esq., 
M.A., EF. Grawamu Gover, Esq., M.A., W. A. HaMaenton, Esq., B.A., R. D. H. 
OsBornz, Esq., B.A., P. Rr. SKoTrowR, Esq., LL.B., R. E. OLssoN, Esq., 
LL.B., Howser J ONES, Esq., B.A., Barristers-at-Law ; pe J. H. FisHer Evans, 
Esq., R. H. Cops HOLuAnD, "Esa. _ 'B. A., and E. SToPFoRD Howuanp, Esq. 


HUssoctate Editors and Advisory Board, 


Scotland: 
Tor Rignut Hon. LORD SALVESEN, 


FORMERLY SENATOR OF THE COLLEGE OF JUSTICE, SCOTLAND. 


Sreland: 
THe Ricut Hon. CHARLES A. O’CONNOR, 


LATELY A JUDGE OF THE SUPREME COURT OF THE IRISH FREE STATE. 


Tye Ricut Hon. Sir DUNBAR PLUNKET BARTON, Barr., 


LATELY A JUDGE OF THE OHANCERY PIVISION AND FORMERLY 
4 JUDGE OF THE KING’S BENCH DIVISION AND OF THE 
HIGH COURT OF JUSTICH IN IRELAND, 


AND 
the late 
HENRY DANIEL CONNER, Esq., M.A., 


ONE OF HIS MAJESTY’S COUNSEL. 


Tbe Empire of Fndia: 
THe Ricut Hon. Str LAWRENCE JENKINS, K.C.LE., 


LATELY OHIEF JUSTICE OF BENGAL, 
4 MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY OOUNCIL, 


Tbe Dominion of Canada: 
Tue Riaut Hon. Str CHARLES FITZPATRICK, G.C.M.G., 


FORMERLY CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL, NOW LIEUTENANT-GOVERNOR OF THE PROVINCE OF QUEBEC. 


the late 
THE Richt Hon. Str LOUIS HENRY DAVIES, K.C.M.G., 


CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
4 MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL, 


AND 


E. R. CAMERON, Esa., K.C., 


REGISTRAR OF THE SUPREME OQOURT OF CANADA 


Tbe Provinces of Canada: 


Alberta. 
Tue Hon. HORACE HARVEY, 


CHIEF JUSTICE OF THE SUPREME COURT OF ALBERTA, 


British Columbta. 
THE Hon. JAMES A. MACDONALD, 


OWIEF JUSTICE OF THE COURT OF APPEAL FOR BRITISH COLUMBIA, 


fBanttoba. 
THE Hon. THOMAS G. MATHERS, 


CHIEF JUSTICE OF THE COURT OF XKINQ’S BENCH, MANITOBA, 


Rew Brunswick. 
THE Hon. OSWALD S. CROCKET, 


A JUDGE OF THE SUPREME COURT OF NEW BRUNSWIOKR, 


Rova Scotta. 
THE Hon. BENJAMIN RUSSELL, 


A JUDGE OF THE SUPEEME COURT OF NOVA SCOTIA. 


Ontario. 
THE Hon. W. E. MIDDLETON, 


A JUDGE OF THE SUPREME COUR? OF ONTARIO, 


Prince Edward $sland. 
THe Hon. JOHN A. MATHIESON, 


CHIEF JUSTICE OF THE SUPREME COURT OF PRINCE EDWARD ISLAND. 


Quebec. 
THE Hon. Sir FRANCOIS X. LEMIEUX, 


CHIEF JUSTICE OF THE SUPERIOR COURT OF THE PROVINCE OF QUEBEC. 


Saskatcbewan. 
Tue Hon. Str FREDERICK W. G. HAULTAIN, 


CHIEF JUSTICE OF SASKATCHEWAN. 


The Commonwealtb of Anstralia: 
the late 


Tue Ricut Hon. Srr SAMUEL WALKER GRIFFITH, G.C.M.G., 


CHIEF JUSTICE OF AUSTRALIA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL. 


Assisted dy 
PROFESSOR THE HON. JOHN BEVERLEY PEDEN, 
DEAN OF THE FACULTY OF LAW, 
AND 


R. CLIVE TEECE, Esq., 


BARRISTER-AT-LAW. 


The Dominion of Hew Zealand: 
THe Ricut Hon. Str ROBERT STOUT, K.C.M.G., 


CHIEF JUSTICE OF NEW ZEALAND, 
4 MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE PRIVY COUNCIL. 


The Dominion of Hewfoundland: 
THE Hon. Str WILLIAM H. HORWOOD, 


CHIEF JUSTICE OF NEWFOUNDLAND, 


The Wnion of Soutb Africa: 
THE Ricut Hon. Sir JAMES ROSE-INNES, K.C.M.G., 


CHIEF JUSTICE OF THE UNION OF SOUTH AFRICA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNOIL. 


Assisted by 


MURRAY BISSET, Eso., 


BARRISTER-AT-LAW. 


— 


Administration Organizer : 
Miss WINIFRED SMALLWOOD. 








The Titles in this Volume have been contributed as follows:— 


ee rs esa pre an 


| 
| 


MISREPRESENTATION AND | 
FRAUD. | 


MISTAKE. 
MONEY AND MONEY-LEND- 


ING 
MORTGAGE. 


NAME AND ARMS. 


Sie Se a Se) er sa a i ee 


{ 


ee ne Teer Senna tmnt om = 


a mm re 8m eI EE Rare septmmmommneaderas Aer —tyerteme aH 


CONTRIBUTED BY 


emt 


ALEX. CAIRNS, Ese, E. C. P. LAS- 


CELLES, Ese., O.B.E., and J. T. MILES, 
Ese., M.A. (Oxon.), B.A. (Lond.), Bar- 


risters-at- Law. 


Hon. H. L. PARKER, B.A., Barrister-at- 


A. 


E. 


ne ee te TREN mea neem ome FF 


Law. 


S. DIAMOND, Ese, M.A, LLM.,: 
Barrister-at-Law. 

C. P. LASCELLES, Ese., O.B.E., J. T. 
MILES, Ese, M.A. (Oxon.), B.A. 
(Lond.), H. W. CLEMENTS, Ese., and 
G. H. CURTIS, Ese. BA., B.C.L., 
Barristers-at-Law. 


. 5S. DIAMOND, Ese., M.A., LL.M., and 


G. H. CURTYs, Esa, B.A, B.C.L, 


Barristers-at-Law. 


ee a ONE ene Tee oeruemnenenmninmemsisindmcamaion 


In this Volume English Cases reported up to ist April, 1927, are included, 
and other cases are included so far as the Volumes of Reports of the same were 


available in London on that date. 


TABLE OF CONTENTS 


AND 


TABLE OF CROSS-REFERENCES. 





Reports included in this Work and their Abbreviations — _ ~ _ - 
Abbreviations used in this Work ~- = _ am = = — XXxXiii 
Meaning of Terms used in Classifying Annotating Cases ~ _ — XXxXvil 
Table of Cases — - ~ - “ _ _ _ ~ —-  XXxix 
MISREPRESENTATION AND FRAUD — _ - _ - IJ—85. 
[For detailed Table of Contents and Table of Cross-References, sce pages 1—5.] 
MISTAKE ~ ~ _ — — ~ — — _ — 86—163 
[For detailed Table of Contents and Table of Cross- heferences, sce pages 86—-88.] 
MONEY AND MONEY-LENDING - - ~ — ~ 164—219 


[For detailed Table of Contents and Table of Cross-References, see pages 164—166.] 


MONEY PAID. 
See AcENcy; Contract; GAMING AND WaGERING; MONEY AND 
MoneEy-LENDING. 


MONEY PAID INTO COURT. 
See Country Courts; Mayor’s anp City or Lonpon Court; PLEADING ; 
PRACTICE AND PROCEDURE. 


MONITION. 
See EccLEstasTIcCAL Law. 


MONOPOLIES. 
See Patents anp Inventions; TrapE Marks, Trapz Names, anp Dssiane. 


Xil TABLE OF CONTENTS. 


MONTH. 
See Tre. 


MONUMENTS. 
See BortaL AND CREMATION; CHariTies; EccLiesrasticaL Law; OPEN 
Spaces AND RECREATION GROUNDS. 


PAGE 


MORTGAGE —- _ - _ —_ — ~ _ _ 221—698 
(For detailed Table of Contents and Table of Cross-References, see pages 221—239.] 


MORTMAIN. 
See CHARITIES; CORPORATIONS; REAL PROPERTY AND CHATTELS REAL; WILLS, 


MORTUARIES. 
See BuriIAL AND CREMATION. 


MOTION. 
See PRACTICE AND PROCEDURE. 


MOTOR TRAFFIC. 
See STREET AND AERIAL TRAFFIC. 


MUNICIPAL CORPORATIONS. 
See LocaL GOVERNMENT; METROPOLIS. 


MUNICIPAL ELECTIONS. 
See ELEcTIONS. 


MURDER. 
See CRIMINAL LAW AND PROCEDURE. 


MUSEUMS. 
See LITERARY AND Screntiric Instrrvurions; Puspiic HeaurH anp Loca. 
ADMINISTRATION. 


MUSICAL COPYRIGHT. 
See CopyriaHT AND LrTERARY PROPERTY. 


TABLE oF CONTENTS. Xiil 


MUSIC HALLS. 
See THEATRES AND OruER Piaces or ENTERTAINMENT. 


MUTINY. 
See CriminaL Law anp ProcepurE; Roya Forces. 


MUTUAL CREDIT. 
See BANKRUPTCY AND INSOLVENCY; Set-Orr AND COUNTERCLAIM. 


PAGE 
NAME AND ARMS - ~ ~ _ ~ - — - — 701-—712 
[For detailed Table of Contents and Table of Cross-References, see page 701.] 


NATIONAL DEBT. 
See REVENUE. 


NATIONAL GALLERY. 
See LITERARY AND SCIENTIFIC INSTITUTIONS. 


NATIONAL INSURANCE. 
See WorK AND LABOUR. 


NATIONALITY. 
See ALIENS; ConFLIcT OF Laws; CONSTITUTIONAL Law. 


NATURAL ALLEGIANCE. 
See CONSTITUTIONAL Law. 


NATURALISATION AND DENISATION. 
See ALIENS. 


NAVAL .COURTS-MARTIAL. 
See Royvau Forces, 


NAVIGABLE WATERS. 
See SHIPPING AND NAVIGATION; WATERS AND WATERCOURSES. 


NAVIGATION. 
See SHIPPING AND NAVIGATION. 


xiv TABLE OF CONTENTS. 


NAVY. 
See Roya Forces. 


NECESSARIES. 
See ADMIRALTY; HvusBaND AND WIFE; INFANTS AND CHILDREN; LUNATICS 
AND Persons oF Unsounp MIND; SHIPPING AND NAVIGATION. 


NE EXEAT REGNO. 
See Equity; PRaAcrTICcE AND PROCEDURE. 


REPORTS INCLUDED IN THIS WORK AND THEIR 


A. ©. (preceded by date) 


A. Jur. ae: seg 
A. L. T. ee eee 
Act. an 
Ad. & El. sie 


App. Ct. Rep. 
App. D. ... cise 
Architects’ L. R. 


Arn. & H. 

Ashb. ... 

ae M. L. C. 
Atk. Sue 

Ayl. Pan. 

Ayl. Par. 

B. Sea 

B. & Ad. 

B, & Ald. e008 
B.& C. ... St 


@ve 


B. & R. (preceded by 


ro 
as 


Q 
by DS ¢ 


Hr 
Wn ae 
RMP isi 
20 


. Vol. 


so) 


Q 


é 
B ge 
5 


bl od od od bo od 


E 
E 
f 


e e 2 ® e e 
e e ° e e 
es 


ABBREVIATIONS 


TERED 


at ares aati Canes, ao of bones anes it (6.9 


Australian Jurist Reports .. ae ose san ise sis 
Australian Law Times ie eee ee ee ‘sa si 
Ontario Appeals see, os Nae 


Acton’s Reports, Prize Causes, 2 vols., 1809—1841 __... 
Adolphus and Ellis’s Reports, King’s Bench and Queen’s Bench, 
12 vols., 1834—1842 _.. 


Adam’s J usticiary Reports (Scotland), 1893—(current) | i 
Addams’ Ecclesiastical Reports, 3 vols., node A pee see na 
Agra High Court... ibe ies 


Agra High Court, Full Bench 
a. ate Napier’ s Reports, King’ B Bench (Ireland), 1 vol. 
Alcock’s Resistry Cases (Ireland), ‘1 vol., "1882—1841 . ste 
Aleyn’s Reports, King’s Bench, whee 1 vol, 1646—1049 ee 
New Brunswick Reports (Allen) . Sse stg 
Alberta Law Reports 
Ambler’s Reports, Chancery, 1 vol., 1716—1783 | ate 
Anderson’s Reports, Common Pleas, fol., 2 parts in one vol., 
1535—1605 és Yes 
Andrews’ Reports, King's Bench, ‘fol., I vol., 1737—1740 ets 
Anstruther’s Reports, xchequer, 3 vols., 1792—1797 
gov od Appeal Cases, aoe of Lords, - hice 1875— 
Appeal Court Reports - as ae 
South African Law Reports, ' Appellate Division | se 
Architects’ Law Reports, 4 vols., 1904—-1909 ... 
Argus Law Reports 
Arkley’s Justiciary Reports (Scotland), 1 vol., 1846—1848 ... 
Armstrong, Macartney, and Ogle’s Civil sige Criminal Reports 
(Ireland), 1840-—1842 _... rs acs 
Arnold’s Reports, Common Pleas, 2 vols., '1838—1839 
Arnold and Hodges’ Reports, Queen’s Bench, 1 vel 1840—1841 
Ashburner’s Principles of Equity, 1902 . Gas 
Aspinall’ s Maritime Law Cases, 1870—(current) ‘oe wae 
Atkyns’ Reports, Chancery, 8 vols., 1736——1754 re aes 
Ayliffe’s New Pandect of Roman Civil Law... ‘ee es 
Ayliffe’s Parergon Juris Canonici Anglicani __... ake 


Barber’s Gold Law 

Bere and Adolphus’ Reporte, King’ 8 3 Bench, 5 vols., 1830— 

hae and Alderson’s Reports, King’ 8 ‘Bench, 5 vols., 1817— 
] 


aang and Cresswell’s Reports, King’ 8 ‘Bench, 10 vols., 1822 

—18 

Reports of Bankrup tey and Companies Winding up Cases, 1918 
—(current) (e. J, F1918—-19) B. & C. R 

Best and Smith’s Reports, sueen 8 | Bench, 10 vols. 1861—187 0 

British Columbia Reports .. 


Bose’s Digest Bee tie a ess sce See re 
Bengal Law Reporte wei ae ie 2 eos 
Bengal Law Reports, Appeal Cases ss see bee a6 
Bengal Law yaaa Privy Council see ad nde sine 


Bengal Law pd abe Supp. Vol. . ee ei 
Butterworths’ Workmen’s (Compensabion ‘Cases, 1907—{current) 
Bacon’s Abridgment 

Bail Court Cases (Lowndes ‘and Maxwell), 1 vol., 1852-1854 


-RErPoRTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Baild.... 

; Ball. & B. 
Bankr. & Ins. se 
Bar. & Arn. 

Bar. & Aust. 
Barn. K. B. be 
Barnes ... be 
Batt. 

Beat. 

Beav. 

Beav. & Wal. 
Beaw. ... 

Bell, C. C. 


Bell, Ct. of Sess. 


Bell, Ct. of Seas. fol. 
Bell, Dict. Dec. 

Bell, Sc. App. 
Bellewe ae 


Belt’s Sup. 
Ben. as 


Benl. 


Ber. 
Bing. 


Bing. N. C. 
Bise & Sm. — 
Bitt. Prac. Cas. 


Bitt. Rep. in Ch. 
Bl. Com. 


Bl. D. & Osb. 


Bli. 


Bi. N. 8. 


Bluett 
Bom. 


Bom. A. C. 


Bom. Cr. Ca. 


Bom. O. C. 
Bos. & P. 


Bos. & P. N. R. 


Bott. 
Bourke 


Bract. 


Bro. Abr. 


Bro. © 


Bro. Ecc. Rep. . see 


C. eae 
Bro. Parl. Cas. ... 
Bro. Supp. to Mor. 


Bro. N. 


Bro. Synop. 


.C, 


Br. & Col. Pr. Cas. 


Brod. & Bing. ... 
Brod. & F. 


Broun ... ee 
Brown. & Lush. 


Brownl. 
Bruce 


Baildon’s Select Cases in Chancery (Selden Society, Vol. X.) 
ary ria Beatty’s Reports, Chancery (Ireland), 2 vols., feu 


busts and Insolvency Reports, 2 vols., 1858—1855 
Home and Arnold’s Election Cases, 1 vol., 1848—1846 out 
Barron and Austin’s Election Cases, 1 vol., 1842 
Barnardiston’s Reports, Chancery, fol., 1 vol., 1740—1741 Sa 
Barnardiston’s Reports, King’s Bench, "tol., 2 vols., 1726—1734 
Barnes’ Notes of Cases of Practice, Common Pleas, 1 vol., 17 _ 
—1760 a 
Batty’s Reports, King’ 8 Bench (Ireland), 1 vol., "182: 51826 
Beatty’s Reporte, Chancery (Ireland), 1 vol., 1813—1 830 _—Si... 
Beavan’s Reports, Rolls Court, 36 vols., 1838—1866 ... 
Beavan and Walford’s ewer Parliamentary eal 1 vole 


Beawes’s Lex Mercatoria : : ‘ wisi es 
T. Bell’s Crown Cases Reserved, 1 ‘vol., 1858—1860 7 
R. Fr Decisions, Court of Seasion (Scotland ), 1 vol., '1790— 


R. beter: Decisions, Court of ‘Session (Scotland), fol., ] vol., 1794 
q 


S. 8S. Bell’s Dictionary of Decisions, Court of Session (Scotland), 
2 vols., 1808—18 

S. 8S. Bell’s Sectalt As eals, "House ‘of Lords, 7 vols., 1842—1850 

Bellewe’s Cases eae ichard II., King’s Bench, 1 vol. 

Belt’s Supplement to Vesey Sen., ‘Chancery, 1 vol., 1746—17 56 

Benloe’s feparta: Common Pleas, fol., 1 vol., 1357—1579 ies 

Benloe’s (or Bendloe’s) mepore King’s 8 ee not 1 vols 
1440—1627 

New Brunswick Reports (Berton) | 

Bingham’s Reports, Common Pleas, 10 vols., 1822—1834 

Bingham’s New Cases, Common Pleas, 6 vols., 1834—1840 

Bisset and Smith’s Digest 

Bittleston’s Practice Cases in Chambers ‘under the J udicature 
Acts, 1873 and 1875, 1 vol., 1875—1576 

Bittleston’s Reports in Chambers E (Queen: 8 Bench Division), 

Blackstone’ s Commentaries 

Blackham, Dundas, and Osborne’s Reports, Practice and Nisi isi 
Prius (Ireland), 1 vol., 1846—1848 

Bligh’s Reports, House of Lords, 4 vols., '1819-—1821 . 

rt Reports, House of Lords, : y ew Series, 11 | vols., 3 1827— 


Bluett’s Isle of Man Cases ss 

Bombay High Court Re ie 

Bombay Reports, Appellate ey urisdiction 

Bombay Reports, Crown Cases _... 

Bombay Reports, Original Civil J urisdiction 

yr aaa aad Puller’s Reports, Common Pleas, 3 vols., 1190— 

Bosanquet_ and Puller’s New Reporte, Common Pleas, 2 vols., ‘ij 

Bott’s Laws Relating to the Poor, 2 vols. 6th ed., 1827 

Bourke’s Repo 

British and Octonial Prize Cases, 8 ‘vols., "1914—1919 . 

Bracton De Legibus et Consuetudinibus Anglim ae 

Sir R. Brooke’s Abridgement oo 

W. reaps 8 Chancery Reporta, 4 ‘vols., 1778—1794 ... 

W. G. Brooke’s Ecclesiastical Reporte, Privy Connell, 1 vol. 
1850—1872 i 

Sir R. Brooke's New Cases, q vol., "1615—1558 

J. Brown’s Cases in Parliament, 8 vols., 1702—-1800 

M. P. Brown’s Supplement to Morison’ 8 Dictionary of Decisions, 
Court of Session (Scotland), 5 vols 

M. P. Brown’s Synopsis of Decisions, Court of Session (Scot- 
land), 4 vols., 1582—~1827 

Broderi oe, and Bingham’ 8 Reporte, Common Pleas, 3 vols., 1819 


Brodedek and Fremantle’ 8 Ecclesiastical Reports, Privy 
Council, 1 vol., 1705—1864 ‘ie 

Broun’s Ji usticiary Reports (Scotland), 2 vols., 1842—1845 ... 

ha g and Lushington’s sais sae Admiralty, 1 vol., 18638—. 


Brownlow and Goldeeborough’s | ‘Reporte, Common ‘Pleas, 2 


parts, 1669—16 624 eee 
Bruce’s Decisions, Court of Session (Scotland), V714—1715 ... 


Eng. 
Eng. 
Eng. 


Eng. 
Scot. 


Eng. 


Eng. 
Boot. 


REPORTS INCLUDED IN THIS WorRK AND THEIR ABBREVIATIONS. 


Buoh. ese eee eee 


Buch. A. O. ake ane 
Buchan. ... ax ete 


Bull. N. P. ez Pre 


Bunb.... ee ewe 


Burr. see 
Burr. S. C. 
Burrell 


ig 


aoa 

SP 
WA © 
6 9 


Q 
cP 
O: Bri: 
E 


AA) Oe OO a a a a 
: O47: * ¢ 
oa 


 Oce. Ne 


ger Pacnge a 


ev 


ate] A. c. 


Tololelolololololololololololoye) 


oF 


eee 


C. W. 
Cab. & El. 


Cald. Mag. Cas. 
Calth. ... ian 


Cam. Cas, e576 
Cam. Prac. 

Camp. ... oe 
Can. Com. Cas. ... 


Ch. (orotedéa by date) 
Ch. App. 


Ch. Cas.in Ch... ... 
Ch. , 


2 3 ee 


Ch. Rob. a fee 
Char. Cham. Cas ee 


Char. Pr. Cas. ... 
Chip. 


Buchanan’s Reporte of the Supreme Court of cere. of sata 
Hope, 1868—-1879 

Buchanan’s Reports of Appeal Court (Cape) 

Buchanan’s Reports, Court of Session and J usticiary (Scot- 
land), 1806—1813 

Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 es 

Buller’s Nisi Prius (published, London, 1772)... 

step tea s Reports, King’s Bench, fol., 3 parts in 1 vol., '1610— 


Bunbury’s Reports, ‘Exchequer, fol. ee val., 1713—1741 
Burrow’s Reports, King’s Bench, 5 vols., 1756—1772 .. 
Burrow’s Settlement Cases, King’ 8 Bench, 1 vol., 1733—1776. 
Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648—1840 


Court of Appeal Reporte, 3 vols., 1867—-1877 ... 

Carrington and Payne’s Reports, ‘Nisi Prius, 9 vols., 1823—1841 
Common Bench Reports, 18 vols., 1845—1856 . ‘ 
Common Bench Reports, New Series, 20 vols., 1856—1865 
Canadian Bankruptcy Reports Annotated, 1920—(current) ag 
Central Criminal Court Cases. Resstons Papers), sgaaiioaaae: 
Common Law Chambers ... is 
Cape Law Journal ... 

Canada Law Journal, N ew Series, '1865—(current) 

Canada Law Journal, Old Series, 10 vols., 1855—1864 
Common Law Reports, 3 vols., Be Ugo OR 

Commonwealth Law Reports 5 

Calcutta Law Reporter 

Canadian Law Times 

Canadian Law Times, Occasional N otes . 
Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 5 
Cape Provincial Division Reports 
Canadian Reports, Appeal Cases ... 
Cape Times Reports of the parece Court of the Cape of Good 


Hope 
Calcutta Weekly Notes... - 
Cababé and Ellis’ s Reports, Queen’ ] Bench Division, ‘1 vol. 
1882—1885 
Caldecott’s Magistrates’ Cases, 1 vol., 1776—1785 
ae ye s City of London Cases, King’ 8 pouty 1 vole, , 1609— 


; vols., 1875—1 880 


Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court Practice 

Campbell’s Reports, Nisi Prius, 4 vols., 1807—1816 ... 

Commercial Law Reports of Canada, 4 "vols., 1901—1905 

Canadian Criminal Cases,” Annotated, 1898— (curr ent) 

Canadian Gazette cn sek 

Canadian Railway Cases... 

Carrington and Kirwan’s Reports, Ni isi Prius, 3 vols., 1843—1 853 

baer ta and Marshman’s Reports, Te ae 1 vob ee 
1842 sy 


Carrington’s Treatise on Criminal Law ... 
Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1546—1716 ... Seis 
New Brunswick Reporte (Carleton) ats se 
Carpmael’s Patent Cases, 2 vols., 1602—1842 ... 
Carter’s Reports, Common Pleas, fol., 1 vol., 1664—1673 
Cases on British North America Act ( ‘Cartwright ) 
Carthew’s Reports, King’s Bench, fol., 1 vol., 1687—1700 
Cary’s Reports, Chancery, 1 vol. - sag 
Cases in Chancery, fol., 3 Lyariec 1660—1697 ees a5 sis 
Cases of Practice, King’s ench, 1 vol., 1655—1775 _... me 
Cases of Settlements and Removals, 1 vol., 1685—1727 
Cases temp. Finch, Chancery, fol., 1 vol., 1673—1680 
Select Cases temp. King , Chancery, fol., 1 vol., 1724—1733 
Cases in Equity temp. Ralbot, fol., 1 val., er 
’ Digest eas 

Law Reports, Chancery Division, since 1890 (é. g.. by [1891] 1 Ch. ) 
Law Reports, Chancery Appeals, 10 vols., 1865—18 
Choyce Cases in Chancery, 1557—1606 ... sis see wis 
Upper Canada Chancery Chambers Reports sad 
ae Re . Chancery Division, 45 ait 1875—1890 

topher F Robinson’s rta, ‘Admiralty, 6 vols., 17 98—1808 
chaner ’s Chamber Cases, vols., 1875—1876 ... 


Charley’ s New Practice rte, 3 vols., ka adacan 
New Brunswick Reports ¥ Chipman) ssh 


Xviii. REPORTS INCLUDED IN THIS WOKK AND THEIR ABBREVIATIONS. 


Chit. ee8 eee eas 
cL & Fin. eee ese 


Ol. & Sc. Dr. Cas. 


Je eee eee eae 


Clif. & Rick. ... ove 


Clif, & Steph. 
Co. 


Coch. ite 
Cockb. & Rowe 

Coll. —e 

Coll. Jurid. 

Colles ece 

Colt. pee = oy, 
Com. eee eo0e @ee 
Com. Cas. aus 

Com. Dig. ‘ 


mb.  ..- 
Con. & Law. 


Cong. Dig. abe 
Cons a ie 
Cocks & Al. 


Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 


Coop. a. ®£eoe eee 
Coop. Pr. Cas. ... dei 
Coop. temp. Brough. 


Coop. temp. Cott. iis 


Cor. ae 
Corb. & D. a 
Correspondances J ud. 
Couper ... a 


Cr. App. Rep. 
Cr. M. & R. 


Craw. & D. 

Craw. & D. Abr. CO. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 


Cro. Car. wat 
Cro. Eliz. ace ce 
Cro. Jac. Sis 
©unn. ig bes ue Bid 


Chitty’s Practice Reports, King's Bench, 2 vols., 1770—1822... 

Clark and Finnelly’s Reports, ouse of Lords, 12 vols., 1831— 
1846 ese eee ees 

Clark and Scully’s Drain ' Cases 

peat ora 8 phate and inage of Assizes at Yorke, 1 vol., "1681— 


Clifford and Rickards’ Locus ‘Standi Reports, 3 vols., 187 3—1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867—1872 
Cook’s Lower Canada ae weal a eas ste “iss 


Coke’s Entries a ao aia 
Coke’s Institutes... ae aus ae aes ses Se 
Colonial Law Journal sea ve ise ae aus 


Coke on Littleton (1 Inst. _ 

Coke’s Reports, 13 parts, 1572—1616 

Nova Scotia Reports (Cochran) ... 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Collyer’s Reports, Chancery, 2 a 1844—1846 

Collectanea Juridica, 2 vols. & 

Colles’ Cases in Parliament, 1 vol., '1697—1713 

Coltman’s Registration Cases, 1 vol., 1879—1885 as 

Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1695—1740 eee eas af 

Commercial Cases, 1895—(current) wag 

Comyns’ Digest se sh Sui ie 

Comberbach’s Reports, King r) Bench, fol., 1 vol., 1685—1698 

Connor and Lawson’s HEpOrte Chancery (Ireland), z mre ‘5 
1841—1843 eee 

Congdon’ 8 Digest 

Const’s edition of Bott’s Poor Laws, 8 vols. és 

a mer uaaaale s Reports, King’s Bench ‘relandi, 1 vol., 
1833— 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706—1747 _ 

anes Practical Register of the Common Pleas, 1 mobs a 02— 

G. Cooper’s Reports, ‘Chancery, 1 vol., 1792—1815 

C. P. Cooper’ s Reports, Chancery Practice, 1 vol., 1837—1838 

C. a ad le s Cases temp. Brougham, Chancery, 1 vol., 1833— 


C. P. Cooper’s Cases ‘temp. Cottenham, Chancery, 2 vols. 1846— 
1848 (and miscellaneous earlier cases) “as 

Coryton’s Reports .. 

Corbett and Daniell’s Election Cases, 1 vol. . 1819 

Correspondances Judiciaires oe 

Couper’s Justiciary Reports (Scotland), 5 Vols. 1868—1885 vile 

Coutlees’ Unreported Cases sie 

Coutlees’ Digest _.. 

Cowper’s Reports, King’ 8 Bench, 2 vols., ‘1774—1778 . 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. 11848—1840 

E. W. Cox’s Criminal Law Cases, 1843—(current) see 

S. C. Cox’s Equity Cases, 2 vols., 1745—1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and ‘Appeals, 
1 vol., 1846—1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832—1834 

Craig and Phillips’ Reports, Chancery, 1 vol., 1840—1841 ase 

Cohen’s Criminal Appeal Reports, 1908—(current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1834—1835 

Crawford and Dix’s ‘Circuit ‘Cases (Ireland), 3 vols. “ 1838—1846 

Crawford and Dix’s Abridged Cases (Ireland), 1 vol., gED Teal Ree 

Cresswell’s Insolvency Cases, 1 vol., 1827—1829 

Cripps’ Church and Clergy Cases, 2 arts, 1847—1850.. ‘i 

Croke’s Reports temp. Charles I., King’s Bench and Common 
Pleas, 1 vol., 1625—1641 

Croke’s Re ports temp. Blizabeth, ‘King’ s Bench and Common 
Pleas, 1 vol., 1582—-1603 

Croke’s Reports temp. James I., ‘King’ 8 ‘Bench ‘and Common 
Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Pro erty, Tv vols. 

Cunningham’s Reports, King’s Bench, fol., q vol., 17 3417385 


Curteis’ Ecclesiastical Reports, 8 vols., 1834—1844 és 
poet s Reports of the as sone as ad com —— 
Dorion’ 8 Queen’ s Bench Reports .. as sss ae coe 


Dominion Law Reporte... eee ove ee eee ses 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Dav. & Mer. eco 
Dav. Ir. oe ies 
Dav. Pat. Cas. ... 


Day ace 
Dea. & Sw. Bee 
Deac. evs sve 
Deac. & Ch. ais 
Dears. & B. ae 
Dears. C. C. eee 
Deas & And. ... 
e e eee @e0n 
De G. & J. eee 
De G. &Sm._... 
De G. F. & J. eee 


De G. J. & Sm. 
DeG.M. &G. ... 


Delane ... ae, 
Den. eee ape 
Dick, ... eee 
Dirl. ‘ dee 
Dods. ... a 
Donnelly see 
Doug. El. Cas. ... 
Doug. K. B. _... 


Dow. & Ry. K. B. 


Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Dowl. _... bee 
Dowl. N. S. side 
Dr. & Wal. we 


Dr. & War. bes 


Dra. ake see 
Drew. .. wee 
Drew. & Sm. _... 
Drinkwater _ 
Drury temp. Nap. 


Drury temp. Sug. 


Dugd. Orig. 

Dun]. (Ct. of Sess.) 
Dunning ses 
Durie eee ese 


E. & A. eee eee 
E. & B. eee eee 
E. & EB. eee oe 
EK. B. & E. eee 
E. D. C. oe0 eee 
E. D. L. eee 
E. L. R. 

. - (or Eng. Rep. ) 
Eag. & Y. ese 


Dalison’s Reports, Common Pleas, fol., 1 vol., 1546—1574_... 
ee Decisions, Court of Session (Scotland), fol., 1 vel 
Daniell’s me apa Exchequer i in Equity, 1 vol., "1817—1823 . 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828—1829... 
aevrie and Merivale’s Reports, Queen’s Bench, 1 vol., 1843— 
acyl (or Davis’ or Davy’ 8) Reports (Ireland), 1 vol. 1604— 


Davies’ Patent Cases, 1 vol., 1785—1816 

Day’s Election Cases, 1 vol., 1892—1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855—1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834—1840_... 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832—-1835 
Dearsley and Bell’s Crown Cases Reserved, 1 vol., 1856—1858 
Dearsley’s Crown Cases Reserved, 1 vol., 1852—1856 . 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1820—1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844—1848 va 
De Gex and Jones’s Reports, Chancery, 4 vols., 1857-1859 . 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846—1852 .. 
ne o> Fisher and Jones’s Reports, Chancery, 4 vols., 1859— 
De da J ones, and ‘Smith's Reports, Chancery, ‘4 vols., "1862— 


er sie Macnaghten ‘and Gordon's Reports, Chancery, 8 vols. 
Delane’s Decisions, Revision Courts, 1 vol., 1832—1835 su 
Denison’s Crown Cases Reserved, 2 vols., 1844—1852 See 
Dickens’ Reports, Chance nea & 2 vols., 1559—1798 oes 
Dirleton’s Decisions, Co of Session (Scotland), fol. 1 vol., 
1665—1677 ssi _ 
Dodson’s Reports, Admiralty, 2 vols., 1811—1822 i 
Donnelly’s Reports, Chancery, 1 vol., ” 1836—1837 Sale 
Douglas’ Election Cases, 4 vols., 1774—1776... sg 
Douglas’ Reports, King’s Bench, 4 vols., 1778—1 785 . 
Dow’s Reports, House of Lords, 6 vols., 1812—1818 ... 
Dow and Clark’s Reports, House of Lords, 2 vols., 1827—1832 
Dowling and Lowndes’ Practice Re orts, 7 vols., 1848—1849 
alr and Hyland’s Reports, King’s Bench, 9 vols., 1822 
Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822—1827_ 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, aaa oe 
Dowling’s Practice Reports, 9 vols., 1830—1841 rm 
Dowling’s Practice Reports, New Series, 2 vols., 1841—1843 
aera and Walsh’s Heports, Chancery (Ireland), 2 vols., 1837— 
1 
Bere and Warren’s | Reports, Chancery (Ireland), 4 vole. 5 1841— 
84 


Draper’s. King’ s Bench Repo orta 

Drewry’s Reports, Chancers, 4 vols., 1852—1859 

Drewry and Smale’s Reports, Chancery, 2 vols., 1859—1865.. 

Drinkwater’s Reperts, Common Pleas, 1 vol., 1840—1841 wee 

mr A Reports temp. Napier, Chancery (Ireland), 1 vol., 1858—~ 
1 

sehen! Av) Reports temp. Sugden, Chancery (Ireland), 1 vol. 1841 

1 


Dugdale’s Origines J ‘uridiciales 
Dunlop, Court of Session Cases (Scotland), 2nd Series, ‘24 vols., 
RE ar ae ea lai 
8s Reports, ‘King’ 8 Bench, 1 vol., "17838 —1754 
Dunia’ une's Decisions Court of Session (Scotland), fol., 1 vol., 1621 
—1642 ove eee 
Dyer’s Reports, King’ 8 Bench, 3 vols., 1518—1581 ... ae 


Upper Canada Error and Appeal 
Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 3 1852— 


1858 ss 
Ellis and Ellis’ 8 Reports, Queen’ 8 ‘Bench, 3 vols., '1858—1861. 
Ellis, Blackburn, and Ellis’s Reports, Queen’s "Bench, 1 wees 

1858—1860 
Reports of the Eastern Districts Court (Cape) from 1880 _ 
South African Law Reports, Eastern vee mia Division 


Eastern Law Reporter __... a Sus ae 
English Reports ae ee er 
Ontario Blaction Reports .. 


Eagle and Younge’s Tithe Cases, 4 vols., 1204—1825 ... —... 


Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Ir. 


Ir 
Can. 


Eng. 
Eng. 


Ir. 


Ir. 
Eng. 


Scot. 
Eng. 


Scot. 
Eng. 


Eng. 
Eng. 


Eng. 
S. Af. 
S. Af. 

Can. 


Eng. 


xx REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


Raat 

East, P. C. 

Ecce. & Ad. 
n 

Edgar 

Edw. 

Elchies 


Emden’s B. C. 


Eng. Pr. Cas. 
Eq. Cas. Abr. 
Ea. Rep. 

8 
Ex D. bee 
Exch. ... 
Exch. C. R. 


ees 


F. (Ct. of Sess.) 


F. & F. eee 
F.N. D. 
Fac. Coll. 


Fale. 
Fale. & Fitz. 


Fenton 


Ferg x 
Fite Nat. ‘Brev. 


Fitz-G. 
Fl. & K. 


Fonbl. 
For, 
Forb. 


Fort. De Laud. 


Fox & S. Ir. 


Fox & S, Reg. ... 


FHast’s Reports, Kin thang. 16 vals., 1800-1812... see 

Hast’s Pleas of the 

Spinks’ Ecclesiastical and nd Admiralty Reports, 2 vols.,1853—1855 

Eden’s Reporta, Chancery, 2 vols., 7757-1706 

eed ry Decisions, Court of Session (Scotland), ae 17241726 
" Reporta, Admiralty, 1 vol., 1808-1812 

ta Decisions, Court of tb (Scotland), 2 vols., 1733— 


1754 
sarees ie Building Contracts, Building ‘Leases ‘and Building 


Roscoe’s English Prize Cases, 2 vols., 1745—1858 ass 
Abridgment of Cases in Equity, fol., 2 vols., 1667—1744 ag 
Equity Reports, 8 vols., 1853— ise sale 
Espinasse’s Reports, Nisi Prius, 6 vols., 1793—1810 ... 

Law Reports, Exchequer Division, 5 vals., 1875-1880 
Exchequer Reporte (\ bch Hurlstone, and orden)»: t vols. es 
Exchequer Court Reports .. on ee as one 


Fraser, Court of Session Cases (Scotland), cy series, 1898—1906 

Foord’s Reports of the Supreme Court of the Cape of Good 
Hope, 1879-——1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856—1867 

Finnemore’s Notes and Digest of Natal Cases, 1863—1867 ... 

Faculty of Advocates, Collection of Decisions, Court of Remon 
(Scotland), 87 vols., 1752—1841 

he rath s Decisions, Court of Session (Scotland), 2 vols. | fol., 

Falconer 7 Fitzherbert’s ' Blection Cases, 1 vol., 1835—-1838 

Fenton, Important Judgments... 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811—1817 

Fitzherbert’s Natura Brevium _... ae 

Fitz-Gibbons’ Reports, King’s Bench, fol., ‘1 vol., ‘1727—1731- 

Deaaaneiges Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849—1852 

Forrest’a Reporta, Exehequer, 1 vol., 1800—1801 

gpaler FP Decisions, Court of Session ieotland) tos 1 vol., 


18 
Fortesque, De Laudibus Legum An glis . 
Fortescue’a Reports, fol., 1 vol., 1652-1736 
Foster’s Crown Cases, 1 ¥Oley 1708-1760 
Fountainhall’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1678—1712 
M. C. Fox and T. B. A Smith’s Reports, King’ s Bench (Ireland), 
2 vols., 1822—18 
J. S Fox and O. L. Smith's Registration Cases, 1 vol., “1886-— 


1705 


Fraser (Simon), Election Cases, 2 ‘vols., 1793. 
Freeman’s Reports, Chancery, 1 vol., 1660—1706 
Freeman’s Reporte, aie 5 Bench and conten Pleas, 1 vol., 


1670—1 704 eae ees eee 
Gregorowski’s apes of the High oe of a Orne ss 

State from 1883 . aa 
Nova Scotia Reports ‘(Geldert & Russell) | = sea si 


General Index Digest “ 
South African Law Reports, Griqualand Weat Local Division 
South African Law Reports, Griqualand Weat Local Division 
Gale and Davison’s Reports, ae s Bench, gol, oo 
Gale’s Reports, errs peeled 1835—18 
New wees Gazette Law Reports 
Geldert’s Digest .. 
Gibson's Codex Juris Ecclesiastict ‘Anglicant wie 
Giffard’s Reports, Chancery, 6 vols., 1857—1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1718S—1714 
Gilbert’s History and Practice of the Court of Common Pleas 
sah Reports, Chancery and Exchequer, fal., 1 vol., 1706— 


Gilmour and Falconer’ 8 Decisions, Court ‘of Seasion (Scotland), 

robe ear I. seumpn) 1661—1666, Part II. (Falconer) 
Glyn and Jameson's Reports, Bankru tey, 2 vols., 1819 —1828 
Glanville, De Legibus et Consuetudinibus Regni Anglice - 
Glanville’s Election Cases, 1 val., 1623—1624 ... see 
Glascock’a Reporte (Ireland), 1 vol., 1831—1832 Se wis 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS, 


Godb. eee ees eon 
Gouldsb. oe - 


Gow eee 7 eee oe 


Gr. oe 
Griffin’ 8 Patent Cases eee 
Gwill. eco eee eee 


H. @oe 


Hale, C. L. tes tes 
Hale, P. C. baie 5 
Har. & Ruth. 

Har. & W. wae 

Hare. eee ece ee0@ 
Hare eee ge na 
Hawk. P. C. 

Hay ses 

Hay & Marr. 

Hayes ... 

Haves & Jo. 


Hem. & se 
Het. es 

Hob. ee 
Hodg. ... 


Hog. ae 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 
Home, Ct. of Sess. 


Hong Kong L. R. 
Hop. & Colt. ... 
Hop. & Ph. 

Horn & H. 

Hov. Supp. 


How. C. ... 
How. C. S. 


How. E. E. 
How. P. L. 
Hud. & B. 


Hudson’s B. mo 
Hume ... 
Hut. aes 
Hy. Bl. ... 


yde eae .. 


1.0. L. R. or a 
1 sins 


.Ch. R. ~ dee 
1, Eq. H. 


Godbolt’s Reporte, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574—1637 
Gouldsborough’s Reports, Queen's s Bench and King’ 8 Bench, 1 


vol., 1586—16 eee eee 
Gow’s "Reports, Nis! ‘Prius, 1 vol., 1818-1820 sae Jes a 
Upper Canada Chancery (Grant) .. Sea sg8 ous x5 
Griffin’s Patent Cases, "Y84——1887" see er 


Gwillim’s Tithe Cases, 4 vols., 1224—1824 ‘ie ie. Seek 


Hertzog’s Reports of the High Court of the South African 
Republic, 1893... 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols. ,1862—1866 

Hurlstone and Norman’s Reports, Exchequer,7 vols. '1856—18€2 

Hall and Twells’ Reports, hancery, 2 vols., 1848—1850 ae 

eg and Walmsley’s nebo) Exchequer, 1 vol., 1840— 


Hansell’s Reports of Bankru ptcy and Companies’ Winding up 
Cases, 3 vols., 1915—1917 (e.g., [1915] H. B. BR.) 


Reports of the High Court of sedusland West dos gaa 
Hodgin’s Election Reports Sue 
Clark’s Reports, House of Lords, i vols., 1847—1866 _ oe 
Hagegard’s Reports, Admiralty, 3 vols., 18221838... see 


Haggard’s Consistorial Reports, 2 vols., 1789—1821 ... a 
Haggard’s Ecclesiastical Reports, 4 vols., 1827—1833 


aes s Decisions, Court . nee (Scotland), 2 e vo 1766—. 


Hale’s Common Law ae ‘a ore se 

Hale’s Pleas of the Crown, 2 vols. its nue ice ee 

New Brunswick Reports (Hannay) 

apa: and Rutherford’s Penns; Common Pleas, 1 vol., 1865 

Harrison and Wollaston’s Reports, King’ s Bench and Bail 
Court, 2 vols., 1885—1836 

Harcarse’ 8 Decisions, Court of Session (Scotland), fol., 1 vol., 
1681—1691 


Hardres’ Reports, Exchequer, fol., 1 vol., 1665.—1669... 
Hare’s Reports, Chancery, 11 vols., 1841—1853 - es 
Hawkins’s Pleas of the Crown, 2 vols. See és oes 


Hay’s Reports P 

Hay & Marriott’s Decisions, Admiralty, 1 vol., ‘17 76—17 79 oes 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830-—1832 ise 

gar 7 pate Jones’s penne, Exchequer (Ireland), 1 vol., 18832— 
183 


Hemming and Miller's Reports, Chancery, 2 vols., 1862—1865 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627—1681__... 

Hobart’s Reports, Common Pleas, fol., l vol., 1613—1625 __... 

Hodges’ Reports, Common Pleas, 3 vols., 1835—1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816—1834 . 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863—1867 

W. Holt’s Equity Reports, 2 vols., 1845.. 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688—1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’ : poe Court - sae 1 (Seotland), re. ] vol. 1785 

Hong Kong Reports 

Hopwood and Coltman’s Registration Cases, 2 vols. sg 1868—1 878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 1863—1867 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838—1839 

Hovenden’s Supplement to ae, Jun.’s perone: Se peneenys 
2 vols., 1753—1817 

Howard’s Chancery Practice 

Howard’s aps cea to Rules, ete. oy of the ‘High Court of 
Chancery in Ireland ie ee 

Howard’s Equity Exchequer ae sea on she se 

Howard on the Popery Laws 

Hudson and Brooke’s ae ey King’ 8 Bench and Exchequer 
(Ireland), 2 vols., 1827—-1831 ... i 

Hudson on Building Contracts, 2 vols. 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 17 81—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617—1638 

Henry Blackstone’s Reports, Common Pleas, 2 vole 1788—1796 


Hyde’s Reports ‘es ‘is’ wes bes ae 
Irish Common Law Reporte, 17 vols., 1849—1866 __... sae 
Irish Chancery Reports, 17 vols., 1860—1867 ... sn sae 


Irish Equity Reports, 13 vols., 1838—1851 os see 


XX 


Eng. 


Eng. 
Eng. 
mor 

ng. 
Eng. 


S. Af. 
Eng. 
ng. 
Eng. 


Eng. 
Eng. 


Eng. 
ung. 
Eng. 
Eng. 


Scot. 
Eng. 
Eng. 
Can. 


Eng. 
Eng. 


Scot. 
Eng. 


Eng. 
Ind. 
Eng. 


7 Ir. 
ng. 
Eng. 
Eng. 

Ir. 
Eng. 


Eng. 
Eng. 


Scot. 
Hong Rong 


Eng. 


HN 
=F 


(Vol. ) All, ane 
(Vet) Bom. 
(Vo 


oe | 


Tl sl ala) pal aad a ol 


Vol.) Cale... 
1.) Lah.  ... 

(Vol.) Mad. 

. (Vol.) Pat. 

wing ) pan: 


at bt bd Dt fet bd nd Pod bt 
mgaaaes 


ae 


preceded i by date) 


ft ed bt Dt Dt Bt Pt 
bd bd 
oo 


> 


.&l. a. “ 
Ind. Awards... ee 
Ind. Jur. N.S. ... eee 
Ind. Jur. O.S. ... 

Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. Ist ser. 

Ir. L. Res. N.S. Se 
Irv. are eg ae 
J.Bridg, 9. uw 
adi D. R. eee eee 


J.P. ide 
J. P. Jo. 


JI_.R.N. 8S. bas oe 
J. Shaw, Just. ... ee 
Jac. ae sae an 
Jac. & W. 

James... ve see 
Jebb & B. oan one 
Jebb & 8S. aor 


Jebb, C. C. bea 
Jebb, Cr. & Pr. Cas. 
Jenk ae 


enk. _... 
Jo. & Car. 
Jo. & Lat. ie ewe 
Jo. Ex. Ir. 


Jur. N. 8. | 2 


K. & G. see 
K.& J. ... oe ve 
K. B. (preceded by date) 
Kames, Dict. Dec. 
Kames, Rem. Dec. 
Kames, Sel. Dec. 


Ka 

Keb. 

Keen 

Keil. 

Kel. She es ie 
Kel. W. ... ae Bae 
Keny. 

Keny. Ch. 

Kerr age 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


Irish Law Re si 13 Pere ht ica ove eee eee 

Indian Law Re a day sive as 

Indian Law Hoe Bomber soe 

Indian Law Reports, Calcutta 

Indian Law Reports, Lahore 

Indian Law Reports, Madras 

Indian Law Reports, Patna ss ses on —- ee 

Indian Law Reports, Rangoon _.. bie sak ir ve 

Irish Law Times, 1867—(current) eee oan sie 

Irish Law Times Journal, 1867—(curren t) a 

Irish Reports, since 1893 (e.g., [1894] 1]. BR.) ... 

Irish Reports, Common Law, oh vols., 1866—1877 

Irish Reports, Equity, 11 vols., 1866—1877 iy 

Irish Reports, Registry Ap eals in the Court of Exchequer 
Chamber and Appeals in the Court for Land —— HOREYeC 
1 vol., 1868—1876 ua as 

Industrial Awards. Recommendations 

Indian Jurist, New Series . S38 

Indian J urist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841—1843 

Irish Jurist, 18 vols., 1849—1866.. 

Law Recorder (Ireland), 1st series, ‘4 vols., 18271831 | 

Law Recorder (Ireland), New Series, 6 vols., 1833-—1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852—1867 


Sir J ae Bridgman’s Reports, Common aia, fol., 1 vol., 1613 


J pete Daily “Reporter, reporting Cases i in aie Cape Provincial 
ivision ... 

Justice of the Peace, '1837—(eurrent) as 

Justice of the Peace (Weekly N: ones of Cases) 

Jurist Reports és 

Jurist Reports, New Series - 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., "1848—1852 see 

Jacob’s Reports, mesa 1 pat 1821—1823. aed 

Jacob and Walker's gt sedonr ba ancery, 2 vols., 1819—1821 . 

Nova Scotia Re orts (James) 

ery on cyt e's peOnes Queen's Bench (Ireland), 1 vol 

J ores and I) alg Reports, Queen’ s Bench (Ireland), 2 vols., 

Jebb’s Crown Cases Reserved (Ireland), 1 ‘vol., 1622—1840 

Jebb’s Crown and Presentment Cases _.... 

Jenkins’ Re orts, 1 vol., 1220-——1623 

J are arey’s Reporte, necneduer (Ireland), 1 vol., 1838 


J er gle Touche's Reports, ‘Chancery (Ireland), 8 vols. 
T. Jones’ Reports, Exchequer (Ireland), 2 vols., '1834—1838 . 
Johnson’s Reports, Chancery, 1 vol., 185 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1850—1863 
Jurist Reports, 18 vols., 1837-1854 ge 

Jurist Reports, New Series, 12 vols., 1855—1867 sae 


eer ee of the High Court of the Transvaal Province, 
Keane and Grant's Registration Cases, 1 vol., 1854—1862_... 
Kay and Johnson’s Reports, Chancery, 4 vols. -» 1854—1858 ... 
ae 0 aaa King’s Bench lca since 1900 (e.g., [1901] 2 


) 
Kames, Dictionary ‘of Decisions, “Court of Session (Scotland), 
fol., 2 vols., 1540—1741 
Kames, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716—1752 
TTS. Select Decisions, Court of Session (Scotland), 1 vol. - 
Kay’s Reports, Chancery, 1 ‘vol., 1853—1854 
Keble’s rp aa ean fies vols., 1661—1677 se 
Keen’s Repo is Court, 2 vols., 1886—1838 ; 
Keilwey’s Reperta, King’s Bench, fol., 1 vol., 1327—1578 me 
Sir John pio hie ok s Reports, Crown Cases, fol., 1 vol., 1662—1707 
W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730—1782 ; ; 
King’s Bench, fol., 1781~17384.. 
Kenyon’s Notes of Cases, King’s Bench, 2 vols., '1758—1759 . 
Chancery Cases in Vol. II. of Kenyon’ a Notes of Casee,1758—1754 
New Brunswick Reporta (Kerr) ... ose se eee wee 


REPORTS INCLUDED IN THIS WoxK AND THEIR ABBREVIATIONS. 


Kilkerran eee eee 
Kn. & Omb. 600 ory) 
Knapp .-- see eee 


Konst. & W. Rat. App.” 
Konst. Rat. App. ais 
L. & G. temp. Plunk. ... 
L. & G. temp. Sugd. ... 
L. & Welsh gue 


L. CO. & M. Gaz. ae 
L. C. J. ae ee 
a a L. J. 

L. G. a 

J. Adm. 

Bey. 

C. C. 

C. P. 

Ch 


Eccl. 

Ex. 

Ex. Eq. 

K. B. or Q. B. 
M. C. 

N.C. 


SMa) sl sls) 19) 91 a) al 


LESS eye yy yy Sy yy Oy 


oA 


Ind. App. 
Ind. App. Supp. 


Tr, ses eet 

-&D. 

Cc. 

. B. 

. B. 
 & 


HB PPPRD RSnP PPP 
pees 


. T. Jo. sce 
.T. 0.8. eee 

e Th. eee @ee 

Lane 

Lat. 

Laws. Reg. Cas. 

. Raym. eee we 


Le. & Ca. 
Leach 


PRP PRESSE FP PR PSS Se SP SSP 


Lee temp. Hard. aes 


Div. a 


ee P  aaesaaste Court of Session (Scotland), fol., 1 vol., 
Knapp and Ombler’s Election Cases, 1 vol., 1884—1885 i 
Knapp’ 8 Reports, Privy Council, 3 vols., 1820—1836 . eee 
Knox’s Reports 

Ca and Ward's Reports of Rating Appeals, 1 vol., '1909— 


Konstam’s Reports of Rating Appeals, 2 vols., 1904—1908 ... 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 
1 vol., 1884—1839 

ueye and Goold’s R Reports temp. ‘Sugden, Chancery (Ireland), 

vol., 

Lioyd and Welsby’s Commercial ‘and Mercantile Cases, 1 vol., 
1829—1830 ek ss 

Local Courts and Municipal Gazette eae ee ey 

Lower Canada Jurist 2 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government} Reports, "1902—(current) 

Law Journal, Admiralty, 1865—1875 _... 

Law Journal, Bankruptcy, 1832—1880 ... 

Law J ournal (County Courts a rcened 1912—(current) 

Law Journal, Common Pleas, 1831—1875 

Law Journal, Chancery, 1831—(current) ie 

Law Journal, Ecclesiastical Cases, 1866-—-1875 ... 

Law J ournal, Exchequer, 1831—1875 

Law J ournal, Exchequer i in Equity, 1835—1841 

Law J ournal, King’s Bench or Queen’s Bench, 1881—(eurrent) 

Law Journal, Magistrates’ Cases, 1831—1896 

Law J ournal, Notes of Cases, A a (from 1893, : gee Law 
Journal) ... ie 

Law Journal, Old Series, 10 vols., "1822—1831 . 

Law Journal, Probate, Divorce and Admiralty, 187 5—(current) 

Law J ournal, Probate and Matrimonial — pene en A SOP, 
1866—1875 i ve 

Law Journal, Privy Council, 1865—(current) 

Law J ournal, Probate, Matrimonial and Admiralty, 1860—1 805 

Law J ournal Newspaper, 1866—(current) see 

Leader Law Reports 

Lowndes, Maxwell, and Pollock's Reports, Bail Court and 
cok gpa 2 vols., 1850—1851 — 

Legal News 

Law hid a , Admiralty and Ecclesiastical Cases, 4 vols., 1865 


Law Reports, Crown Cases Reserved, 2 vols., 1865—1875 

Law Reports, Common Pleas, 10 vols., 1865-—1875 see 

Law Reports, Equity Cases, 20 vols., 1865—1875 

Law Reports, Exchequer, 10 vols., 1865—1875.. 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866—1875 

Law Reports, Indian Appeals, Privy Council, 1873—(current) 

Law Reports, India Appeals Privy Council, PuEviomentary 
Volume, 1872—1873 _.. 

ee Bd ied (Ireland), Chancery and Common ‘Law, 32 vols., ‘s 

Law Reports, Probate and Divorce, 3 vols., 1865—1875 . 

Law Reports, Privy Council, 6 vols., 1865—1875 sity es 

Law a » Queen’s Bench, 10 vols., 1865—1875__.... tee 

Quebec ports, Queen’s Bench aay aie 

Law Reports, Scotch and Divorce Appeals, House of Lords 
2 vols., 1866—1875 ss ‘ee 

Law Times Reports, 1859—(current) wit sas 

Law Times Newspaper, 1843—(current) 

Law Times Reports, Old Series, 34 vols., 1848—1860 . 

La Themis ... ie 

Lane’s Reports, Exchequer, ‘fol., 1 vol., 1608—1611 Les 

Latch’s Reports, King’s Bench, ‘fol., 1 vol., 1625—1628 ny 

Lawson’s egistration Cases, 1895—(current) eet ‘ 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 
8 vols., 1694—1732 a 

Leigh and Cave’s Crown Cases Reserved, ‘1 vol., "1861—1865 .. 

Leach’s Crown Cases, 2 vols., 1730—1814 eo6 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752—1758_... 

A ie eae oo i an sng 8 Bench, ki i aie 

q ee ee 


Scot. 
Eng. 
Eng. 
Aus. 


Eng. 
Eng. 


xxiv Reports INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Lat. Reg. Cas. ... 
Lynd. ... — 


= 


Ss. eee ees 
a @ee 
JC; si 
[Re 
.C. R. 


© 


R. 
+ (Vol. ) 8. 0. 
as. 


Mac. & G. 


RS SRESER 
Eth O & @ Bp 


Macl. & Rob. 
Macph. (Ct. of Sess.) 


Macq. 
Macr. 

Mad. 
Madd. ... 
Madd. & G. 


Madox ... 
Madox, Exch. 
Mag. ai 
Man. & G. 


Man. & Ry. K. B. 


Man. I. temp. Wood 
Mans. be 
Mar. L. C 

March _... 


Marsh. ... 
Marsh. ... 
Meg. eee eee 


eee 


e 
e 
* 


(Vol.) K. B. or 


Legal Reporter 

Legge’s Rees 

Leonard’s ing’s Bench, ‘Common Pleas and Exche- 
quer, fol., tp parte, eee 16i5 

Levinz’s Reporte, aid s Bench and Common Pleas, fol., 3 vols., 5 
1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 18221838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 See 

Liber Assisarum, Year Books, 1—51 Edw. IIl.. oes 

Lilly’s Reports and Pleadings of Cases in ‘Assize, fol., 1 vol. ... 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627—1631 . 

Lloyd’s List Law Reports, 1919—(current) i 

Lloyd’s Reports of Prize Cases, 5 vols., 1914—1918_... 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 

acy eee Townsend’s Reporte, Exchequer (ireland) 1 vol., 

\— oa 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784—1787 “ae 

Lumley’s Poor Law Cases, 2 vols., 1834—1842 

Lushi n’s Heporte, Admiralty, 1 vol., 1859—1862 . 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols. 
1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols, 18431858 

Lyndwood, Provinciale, fol., 1 vol. 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828-—185 0 

Maule and Sel s Reports, King’ 8 Bench, 6 vols., 1813—1817 

Meeson and Weisby’s Reports, BaCneauer, 16 vos iso cca 

Mining Commissioner’s Cases a 

Montreal Condensed Reports 

Madras High Court Reports. 


ese eee one ees eee eee eee 


Montreal Law Reports, King’s Bench or cen 8 one 

Montreal Law Reports, Superior Court .. 

Martin’s Reports of Mining Cases ois 

Macasscy’s New Zealand Reports ag 

neces and Gordon’s Reports, Chancery, 3 vols., 1849— 

Macrae and Hertslet’s Insolvency Cases, 1 vol., "1847—1852 

M‘Cleland’s Reports, Exchequer, 1 vol., 

M‘Cleland and Younge’s Reports, Exchequer, 1 vol., 1824—1825 

eee a ury Trials, Court of Session (Scotland), 3 aie 

8. 

see nee Robinson's Scotch Appeals. (House of Lords), 1 
vo 

Macpherson, Court 0 ‘of Session (Scotland), 3rd series, i vols., 

Macqueen’ s Scotch Appeals, ‘House of Lords, 4 vols., 1849—1865 

Macrory’s Patent Cases, 2 parts, 1847—1856 a 

Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815—1822 

Maddock and Geldart’s Reports, Chancery, 1 bs 1810-1822 
(Vol. VI. of Madd.) bs sie 

Madox’s Formulare Anglicanum wee 

Madox’s History and Antiquities of the Exchequer, 2vols. ... 

Magistrate and Municipal and Parochial Lawyer, one 
5 vols., 1848—1852 PF 

Manning and Granger’s Reports, Common Pleas, 7 vols., 25 
1840—1845 

ene and Ryland’s Reports, King’ 8 Bench, 5 vols., "1827— 

Manning and Ryland’s Magistrates Cases, 3 vols., 1827—1830 

Manitoba Law Journal 

Manitoba Law Reports __... ‘ 

Manitoba Reports temp. Wood... 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893—1914 

Maritime Law Reports (Crockford), 3 vols., 1860—1871 

March’s Reports, PKing’ s Bench and Common Pleas, 1 vol. 
1639—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., '1776—1779 _ 

Marshall's Reports, nee Pleas, 2 vols., 1813—-1816 sas 

Marshall's Reports .. awe 

Ma ’s Reporte, ‘Exchequer Memoranda of Edw. I. eae 

ear Books of Edw. II., Year Books, Part I., 1278—1826 . 
Megone’ s Companies Acts Cases, 2 vols., 1889—1891 ... oes 


Aus. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
Eng. 


Tr. 
Eng. 
E 


Eng. 
Eng. 


Eng. 


Eng. 
Eng. 


§. Af. 
Eng. 
Can. 


Ind. 


Eng. 
Eng. 


Eng. 
Eng. 


Eng. 
Eng. 
Can. 


Eng. 
Eng. 


Eng. 
Eng. 


REPORTS INCLUDED IN THIS WORK aND THEIR ABBREVIATIONS. 


Men. ese eee eco 


Mer. eee eve ove 


Milw. ig vie 

Mod. Rep. aa : 
Mol. eee vee ete 
Mont. ... ee eae 
Mont. & A. eae sce 
Mont. & B. eee e 
Mont. & Ch... 

Mont. & M. 


Mont. D.&DeG. _... 


Moo. & P. eee eee 
Moo. & S. oe aie 


Mor. Dict. 


Morr. __a.. 
Mos. ee wae 
Mun. Rep. ‘és 
Murd. Epit. 
Murp. & H. 


. (preceded by date) ... 
| ae aie a 


& S. eee eee eee 
Dig. wes 
Eq. Rep. . ; 
R. 


R. (All) ... 
R. (Ber.) ... 
R. (Carl.) 
R. (Chip.) 
R. (Han.) 
ht. (Kerr) 


ZAZA 


ee gees eee ee ee 


bs, SeoocrengeraDeeneey! | npeee 


oe 7 


( Coch. i 


ZI 22h 2h tt 2h 22 2 12 2h 


Bkpty. ‘Cas. ae 
E 


Zi Att 


Land App. Cta. 
8. C. R. (Eq.) 
.8.C. RB. (L.) .. 

BCR NS 
W.N. ee 
. B 


as 


it ttt 


. Mining Law - 


q- 
Ind. Arbtn. Cas. 
L. R. 


Menzie’s ped taker of the Supreme Court of the oaPe gees 


Hope, 1828—1850 
Merivale’s Reports, Chancery, 8 vols., 1815—1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819-1843. 
Modern eyaeirn 12 vols., 1669—-1755_ ... és 
Molloy’s rg soak 8, Chancery (Ireland), 3 vols., 1808—1831 see 
Montagu’s orts, Bankruptcy, 1 vol., 1829—1832 ... 
Montagu and Ayrton’ 8 Reports, lankruptey, 8 vols., 1832—1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832—1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838—1840 
Montagu and Macarthur’ s Reports, Bankruptcy,1 vol. ,1826--1830 
Montagu, Deacon, and De Gex’s Reports, ptey, 3 vols., 

1840—1844 
Moore and Payne’s Reports, Common Pleas, 5 vols., 1827—1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831—1834 
Moore’s Indian Appe Cases, Privy Council, 14 vols., ities 
Moore’s Privy Council Cases, 15 vols., 1836—1863 . 
Moore’s Privy Council — New Series, 9 vols., 1862—1873 | 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826—1830 .. 
Moody and Robinson’s eports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—1844 ... 
J.B. Moore’s Reports, Common Pleas, 12 vols., 1817—1827 . 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1582—-1808 __.. he 
Morrell’s Reports, Bankruptcy, 10 vols., "1884—1893 me 
Moseley’s Reports, Cane: ales 7 vol., Sc Saal ddl a 
Municipal Reports . is 
Murdoch’s Epitome — a 
Murphy and Hurlstone’s Reports, ‘Exchequer, 1 vol., 1837. 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816—1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835—1841 
Mylne and Keen’s Reports, Chancery, $ vols., 1882—1835 


Northern Ireland Law Reports, Pose ntenenoney i Joy 1020) _ ) 
Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) . ees 

New Brunswick Digest aldara ee ss ‘ibs 

New Brunswick Equity pian 

New Brunswick Reports ... 

New Brunswick Reports (Allen) . 

New Brunswick Reports (Berton) — 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and enone 

New Brunswick Reports (Pugsley) ee Bes eis 
New Brunswick Reports (Trueman) eas et oe ‘us 
Natal Law Reports ‘ ae 
South African Law Report, Natal Provincial Division 

Nova Scotia Reports - “es 
Nova Scotia Reports (Cochran) oe ae aes ss 
Nova Scotia Reports (Geldert and Oxley) ie a6 — 
Nova Scotia Reports (Geldert and oa is ss ass 
Nova Scotia Reports (James) sae re Su ar 
Nova Scotia Reports (Oldrights) .. sale 

Nova Scotia Reports (Russell and Chesley) re 

Nova Scotia Reports (Russell and Geldert) ~ 

Nova Scotia Reports (Thomson) .. ia 

New South Wales Reports, Admiralty ies 

New South Wales Reports, pene UP tey 


New South Wales ee Cases oe sae nee “ne 
New South Wales Reports, Equity ” é ay ee 
New South Wales Industrial i osbaalaaaaaas Cases ee saa 
New South Wales Law Repo dies ze és dus aus 


New South Wales Land A epee! Courts . ee ‘ee 
New South Wales Supreme Court Reports ( (Equity) . sia 
New South Wales Supreme Court Reporte (Law) as sie 
New South Wales Supreme Court Reports, New pares sei 


New South Wales Weekly Notes .. se aes 
North-Western Provinces High Court Reports «. eee eis 
North-West Territories Reports eee oe ece eee 
New Zealand Jurist sis asi ats see ass 


New Zealand Jurist Mining Law ... eae sie eve oes 


8. Af. 


Eng. 
Eng. 


Ir. 

S. Af. 

Tasmania 
© an. 


xxVi 

N. Z. Jur. N.S... ae 
N. Z L. R. ae 
N. Z. L. R. C. A. eae 
Ne le een ace eee 
Nev. & M. K. B. eee 
Nev. & M. M. C. ees 


Nev. & P. K. B. eve 
Nev. & P. M. CO. wet 
New Mag. Cas. Por 


New Pract. Cas. eee 


New Rep. san 
New Sess. Cas. ... 


Nfid. L. R. 
Nolan _... oe 
Notes of Cases ... 


z 
° 
<q 


Bp 
gts 


e 
® ° 


pei m 


Des ryaRey be bibs 


Q 


2099990099 SC° 
2 


P. (preceded by date) ... 


P.& B. ... 
P. & se ese 
P. Cas. 


Pp. D. 


P.EJI. ... 
P. R. sak 
P. Wms. 


Palm. _... oe 
Park. 


ee App. 
ater. Ap 
Peake a 
Peake, Ada. Cas. 
Peck. an 
Petham ... 

Per. & Dav. 
Per. & Kn. 

Per. C. S. 

Per. P. 


Phil. El. Cas. 
Phillim. ... ee 
Phillim. Eccl. Jud. 
Phip. _... ey 
Pig. & R. 
Pitc 


Plowd. are 


Poll. oe ei Ae 
Poph. 


Pow. R&D... 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


New Zeeland Eh aig lol hi ae o ar é és 

New Zealan w Repo —(curren’ 

New deseo’ Law Reports, "Court of A sae pa , 6 -vols., 1883—1887 

Nelson's Reporte, Chancery, 1 vol., 16 

Nevile and Manning’s Reports, King’ s Bench, 6 ola, 1832—1836 

Nevile and Manning’ 8 Magistrates Cases, 3 vols., 1832—1836 

Nevile and Perry’s Reporte, King’s Bench, 8 vols., 1836—1838 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836—1837 ... 

New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844—1850 

New Practice Cases (Bittleston and others), 3 vols., 1844—1848 

New Reports, 6 vols., 1862-1865 

New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844—1851 ss sibs 

Newfoundland. Reports st eae ius 

Nolan's Magistrates’ Cases, 1 vol., '1791—1798 . 

Notes of Cases in the Ecclesiastical ong Maritime ‘Courts, 7 vois., - 


1841—1850 i sae 
Noy’s Reports, King’ 8 Bench, fol., “ vol., "15B8—1649 es 
Ollivier Bell and Fitzgerald’s Reports _... eee eae Ss 


Old Bailey Session Papers 
Sir ee Bridgman’'s Reports, Common Pleas, 1 vol., 1660— 


1666 
Reports of the ‘High Court of the Orange Free State, 1879—1883 
Ontario Law Reports it 
O'Malley and Hurdeastle’ 8 "Election Cases, 1869—(current) 
South African Law Reports, Orange Free State Provincial page 
Ontario Reports 
Official Reports of the South African Ktepublic, 1894—1899 . 
Reports of the High Court of the Orange River ey 
Upper Canada Queen’s Benet: soa Benes: i vee 
Ontario Weekly Notes i bee aa sel 
Ontario Weekly Reporter . a wal ase Sige 
Nova Scotia Reports (Oldrights) .. sa fi et 
Digest of Ontario Case Law, 4 vols., 1823—1 900. 
htt : aeperte, Bin: 8 penn sai Common ee fol. 1 vol. 
—16 os sii a ve es 


Law Reports, Probate, Divorce, and Admiralty shades, since 
1890 (e.g., [1891] P. ) 

New Brunswick Reports (Pugeley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman).. 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914—1922 

Law Reports, Probate, Divorce, and Admiralty Division, | 15 
vols., 1875—1890 is 

Prince Edward Island Reports 

Ontario Practice... 

Bas Mit Reports, Chancery and King’ 8 Bench, 3 vols., ey 

Palmer's Reports, King’s Bench, fol., 1 vol., 1619—1629 ae 

Parker's Reports, Exchequer, fol., 1 vol., 1743—1767 j App. 
1678—1717 

Paton's Scotch Appeals, House of ‘Lords, 6 vols., 1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 

Peake’s Reports, Nisi Prius, 1 vol.. 1790—1794 a8 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795—1812 

Peckwell’s Election Cases, 2 vols., 1808—1806 . 

Pelham (S. A.) Reports “ 

Perry and Davison's Reports, Queen’ Bench, 4 vols., 1838—1841 

Perry and Knapp’s Election ees 1 vol., 1833 

Perrault’s Counseil Superieu 

Perrault’s Prévosté de Quebec, 1726—17 56 

Phillips’ Reports, Chancery, 2 vols., 1841—1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Ph limore' 8 Ecclesiastical Reports, 3 vols., 1809—1821__... 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., cai lam ba 5 

Phipson’s Digest of Natal Reports, 1858—1859 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843—1845 .. 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488—1624 eae 

Plowden’s Reports, fol., 2 vols., 1550—1 580, and seid acl 8 
Queries, Vol. I. ... 

Pollexfen's Reports, King’s ‘Bench, fol., 1 vol., "1670—1682 . 

Popham’s Reports, King’s Bench, fol., 1 vol., 1591—1627_.. 

Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848—1856 


Can. 
Eng. 
Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 


Eng. 


Eng. 
Can. 
Can. 


Eng. & Col. 


Eng. 
Can. 
Can. 


Eng. 
Eng. 


Eng. 
Scot. 
Scot. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Pratt eee ee0 eco 
Prec. Ch. és ves 
Price eae eas saa 


Q. B. ee0e eee see 
Q. B. (preceded by date) 


£2 


Dn yy haan 


ae sf 
. J. 
.R.. 
.R. 
R 


(Vol.) K. B. ‘or Q. B. 
(Vol.) S. C. oes 
R. 


= 


(Ct. of Sess.)... ee 


Oe te SS 


HINA W BH O00 © LLPOOo 
eozroors Po 


ee 
Spay 


Ra sue 
Real Prop. Cas. 
Rep. Ch. ofa 
Rep. in C. of A.... 
Res. & Eq. Jud. 
Reserv. Cas, ... 


Rick. & M. 
Rick. & S. 
Ridg. L.& S.... uae 
Ridg. Parl. Rep. Sea 


Ridg. temp. H. ... ies 
Ritch. E ed ae 

Rob. E Eccl. 

Rob. L. & W. 

Robert. App. 

Robin. App. 

Roll. Abr. os rte 
Roll. Rep. os eae 
Roscoe’s B.C. ... 
Ross, L. C. ae pete 
Rowe __... ar be 
Rul. Cas. ae we 


Russ. ye ee 
Ruas. & M. se ses 


Pratt's Supplement to Bott’s Poor Laws, 1838 es ee 
Precedents in Chancery, fol., 1 vol., 1689—1722 ‘ue ay 
Price’s Reports, Exchequer, 13 vols., ee , 


Price’s Mining Commissioners’ Cases’ 
New Beunawick Reports (Pugsley) 
Pykes’ Lower Canada Reports .. 


Queen’s Bench Reports (Adolphus and Ellis, New erie); 
18 vols., 1841—1852 

Law Reports, Queen’s Bench Division, 1891—1901 (e. g. 7 , [1891] 

Law Reports, Queen’ 8 Bench Division, 25 vols. 187 5—1800 .. ive 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., "1879—1901 . 

Quebec Law Reports 5% a6 - 

Queensland Law E Lge oa by Beor, '1876—1878 

Quebec Practice Repo 

Rapports J udiciaries ¢ de D eackes: Cour du Bane du Roi, "1892— 
(current) 

Rapports J udiciaires de “Québec, Cour Supérieure, 1802— 
(current) ... 

Queensland Supreme Court ‘Reports, 5 5 vols., 1860—1881 

Queensland State Reports, 6 a 1902—1906... ee 

Weekly Notes, Queensland sas ae 


The Reports, 15 vols., 1898—1895 

Roscoe’s Reports of the Supreme Court of the Cape ‘of Good 
Hope, 1861—1867, 1871—1872, 1877—-1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., - 
1873—1898 se ' - ive 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) ian 

La Revue Critique de Législation et de Jurisprudence de Canada 

Revue de Jurisprudence _... 

Revue de Législation et de J urisprudence, 8 vols. - 1845—1848 

New South Wales, Reserved and Equity Decisions 

Ritchie’s Equity Decisions (Russell) i 

Qucbec Revised Reports ‘ 

Revue Légale, New Series, 1895—(current) aul 

Revue Légale, Old Series, 21 vols., 1869—1892... 

Reports of Patent Cases, 1884—(current) a 

Revised Reports 

Rastell’s Entries... 

Rayner’s Tithe Cases, 3 vols., 1575—1782 

Real Property Cases, 2 vols., "1843—1847 

Reports in Chancery, fol., 3 vols., 1615—1710 . 

Reports in Courts of Appeal 

New South Wales Reserved and Equity J udgments 

Reserved Cases i. 

Rickards and Michael’s Locus Standi Rep orte, 1 vol., 1885—1889 

ava and Saunders’ Locus Standi teports, 1 vol., 1890— 
18 

Ridsowey, Lapp, and Schoales' Reports (Ireland), 1 vol., 1793 — 


Ridgeway’ ) Parliamentary “Reports (Ireland), 3 vols., “1784— 
1796 


Ridgeway’s Reporta ‘temp. ‘Hardwicke, 1 vol., King’s 8 | Bench, 
17383—1736 ; Chancery, 1744—1746_... 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols. 55 1844—1853 

meri Leeming, and Wallis’ New County Court Coca: 1 vol., 
1849—-1851] 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709—1727 

Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840—1841 

Rolle’s Abridgment of the Common Law, ful., 2 vols. ree 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614—1625 

Romilly’s Notes of Cases in Equity, | part, iad 

Roscoe, Digest of Building Cases oes 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe’s Reporte (England and Ireland), 1 ‘vol., 1798—1823 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824—1829 

Russell and Myine’ ’s Reports, Chancery, 2 vols., 1829—1833 ... 


XXVII 


Eng. 
Eng. 


Can. 
Can. 
Can. 


Eng. 


Eng. 
Eng. 
Aus. 
Aus. 
Can. 


Can. 
Can. 


Can. 
Aus. 
Aus. 
Aus. 


Eng. 
S. Af. 


Scot. 
Can. 
Can. 

an. 
Can. 
Can. 
Can. 
Aus, 
Can. 
Can. 
Can. 

‘an. 

Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 
N.Z. 
Aus. 

Ir. 

Eng. 


Eng. 
Ir. 
Ir. 


Eng. 
Can. 
Eng. 


Eng. 
Scot. 
Scot. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


xxviii Rzporrs mvctupep mv THs Work aNp THEIR ABBREVIATIONS. 


Russ. & Ry. ies. aes 


Ry. & Can. Cas. soe 
th : Can. Tr. Cas. ... 


& M. 
Rode & K. Rat. App. . 
Ryde, Rat. App. - 


S. A. S. R. eee 


S. C. ese ses os 


y at Gee by date) 
L.) (preceded 


date te) 
4 An ) (preceded by 


go 


of 


im 


Said 
PPOZO wane 


S.W. ... 
R. 


PERARREED wp 


S<05 


iF 


Sask. L. R. 
Sau. & Sc. 


Saund. ... 

Saund. & A. 
Saund. & B. 
Saund. & C. 
Saund. & M. 


Scott 7 
Scott, N. RR. 
Sea. & Sm. 
Sel. Cas. Ch. 
Sel s N. P. 
ponies K. B. 
Sett. & Rem. 
Sh. (Ct. of Sess.) 
Bh. & Macl. 
Sh. Dig. eee 
Sh. Just. 

Sh. Sc. Ap 

Sh. Teind 
ane Touch. 


gaia Part Cas. 7 
Sid. a 


Russell and Ryan’s Orown Cases Reserved, 1 vol., 1s00-=1he8 
Ruseell's Election Re a ‘ee aoe os ous 


Railway and Canal r 7 ‘vols., 1885—1854 ere wee 

Railway and Canal Oases, 1855—(current) : 
Ryan and Moody’s Reporte, Nisi Prius, 1 vol., 1823—1826 Boe 
yao ane Konstam’s Reports of Rating Appeals, 1 — hae 


Ryde's Rating Appeals, 8 yols., 1871—1898 ...  ... 


Searle's Reports of the Supreme ites of the Cape of Gon Hore 
South African Law Journal see 


Reports 
oT of the High Oourt of the South African Republic, 1881 


92 
aia Anstralian § State ‘Reporte, since 1921 (e. gs, " (1921) 
menor of the Supreme Court of the Cape of Good Hope from 


Court of Session Cases (Scotland), since 1906 (e.9., [1906] S.C. ) 
Court of Session Cases (Scotland) (House of Lords), since uve 

(e. oon Hathelaey 8. O. (H. L.)) 
Cases (Sootland), since 1906 (e. D+» [1006] S.C. 


Gee: Su reme Court Rep ports . ies ise 
Scots Law Times, 1893 (current) « eae wes see 
Queensland State Repo 

Reports of the High Bourt of Southern Rhodesia 
Stuart’s Lower Oanada Reporte ... ~~ 

New South Wales, State Reports ; 
Queensland Reports, Supreme ee is 
Stuart's Vice-Admiralty Reports .. 3% 
South-West Africa Law Reports .. 


Saint’s Digest of Registration Cases, 1848—1906, 1 vol. 
1689—17 12. 


Salkeld’s Reports, King’s Bench, 8 vols., 

Saskatchewan Law Reporte 

—— ane Scully’s ape Rolls Court (Ireland), 1 vol., 1837 

Saunders’s Reports, King’ 8 “Bench, 2 vols., 1666—1672 

Saunders and Austin’s Locus Standi Re rte, 2 vols., 1895—1 004 

Saunders and Bidder’s Locus Standi eporta, 1905—(current) 

Saunders and Cole’s Reporte, Bail Court, 2 vols., 1846—1848 .. 

Saunders and Macrae’s County Courta and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.),2 vols: 7 
1852-1858 “a 

Savile’s Reports, Common Pleas, fol. » ll vol., 1580—1591 

abn 8 Reports, King’s Bench, mane 1 se 1751-1756 

Scottish Law Reporter, "805-1024 ees eee 

Scots Revised pl abr 

Beale pe Letroy's Reporte, Ohancory (Ireland), 2 vols. 

Scott's Reports, Common Pleas, 8 vols., 1834—1840 ... 

Scott’s New Re a tad Common Pleas, 8 ‘vols., 1840—1845___... 

mere and Smith’s Reports, Probate and Divorce, 1 vol., 1859—~ 


gar aya in Chancery, fol., 1 ‘vol., 1685— 1008 (Pt. “III. of 

as. in C sua 

Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710—1747 

Cases adjudged in K. B. concerning Settlements & eee 
1 vol., 1710-1742 

se Court of Session Cases (Scotland), lst series, 16 vols., 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., - 
1885——1888 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726—1868 .. 

P. Shaw’s J usticiary Decisions (Scotland), ] vol., 1819—1831 | 

P. Shaw's Scotch Appeals, House of Lords, 2 vols. ., 1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., Bee hextee! 

Sheppard's Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678—1695 ... 

Shower’s Cases in Parliament, fol., 1 vol., 1694—1699.. 

Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 

fol., 3 vols., 1657—-1670 eee eve eee 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


S. Af. 


Aus 
S. Af. 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


Sim. eee eee ace 
Sim. & St. Seg ies 
Sim. N. S. “ ies 
Sm. & Bat. 

Sm. & G. 

Smith, K. B. 

Smith, L.C.... 
Smith, Reg. , 
Smythe ... i as 
Sol. Jo. ise eee 
Spake 


Stair se 


Stark. ... 
State Tr. 
State Tr. oh S. 
Stewart . 
Stockton... 
Story... 


Stra. sak 
Stu. M. & P. 
Stuart... 
Stuart, Adm. 
Stuart, Adm. N. 8. 
Stuart, K. B. 
Sty. 

Sw. ete 
Sw. & Tr. 
Swan. 

Swin. 

Syme 
T.&M. ... 
T. H. Ls 
T. Jo. 


4 
F 


Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
fyr.&Gr ... ... 
Uv. C. Jur. Se a 
U. C. L. J. N. 8. eee 


st. Bt Qa. (preceded by 


Simons’ Reports, Chancery, 17 vols., 1826-—1853 

Simons and Stuart’a Reports, Chancery, 2 vols., 1s29"“1526. 

Simons’ Reports, Chancery, New Series, 2 vols., 1850-1852 .. 

Skinner’s Reports, King’s Bench, fol., 1 vol., 1681—1697 si 

Smith and Batty’s Reports, King’ 8 "Bench (Ireland), 1 vol, 

1824—1825 

Smale and Giffard’s Re rts, Chancery, 3 'vols., 1852—1857 . 

J. P. Smith’s Reports, King’s Bench, 8 vols., 1808—1806 ae 

Smith’s Leading Cases, 2 vols... oie 

CO. L. Smith’s Registration Cases, 1895—(curren it) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1889—1840 

Solicitors’ Journal, 1856—-(current) a 

Spence’s Equitable Jurisdiction of the Court of Chancery se 
pinks’ Prize Court Cases, 2 parts, 1854—1856 ane 


ee State Reporta, since 1902 (e.g., [1902] St. R. Qd.) 
et 06! “teat” Court aa Pen (Seotland » fol., 2 vols., 
State Trini 84 silt - 1168 71890 sis - ae 
State Trials, New Series, 8 vols., 1820—1 1858 vv 
Stewart’s Nova Scotia Admiralty Reports, 1803—1813 ay 
Stockton’s Vice-Admiralty Report and Di ss 
Story’s Commentaries on Equity J re ence see 
Strange’s Reports, 2 vols., 1716—1747 
ere Milne, and Peddie’ a Baad adie (Scotland), 3 vols. 1851— 
Sessions Cases (Stuart) Pe 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 1886—1856 . 
Stuart’s Vice-Admiralty (Lower eae) Cases, 2nd series, 1859 


—1874 
Sivert 8 Reports of Cases in King’ 8 Bench, ete. (Lower Canada), 
Style’s Reports, King’ 8 Bench, fol., 1 vol., 1646—1655 _ 
Swabey’s Report, Admiralty, | vol., 1855-—1859 
paula cee Tristram’s Reports, Probate and Divoree, ‘ vols. 

—1865 

Swanston’s Re ports, ‘Chancery, $ vols., 1818—1821 
Swinton’s J catial Reports (Scotl and), 2 vols., 1835—184]1.. 
Syme’s Justiciary Reporte (Scotland), 1 vol., 1826—1829 _... 


Temple and Mew’s Criminal Ap Cases, 1 vol., 1848—1851 

es of iy Witwatersrand High Court (Transvaal cen) 

Sir T. Jones's Reports, King’ s Bench and Common Pleas, fol., 
1 vol., 1667—1685 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910—-(current) ... 

The Times Law Reports, 1884—(current) 

Reports of the Supreme Court of the Transvaal, 191 0—( current) 

South African Law Reports, Transvaal Provincial Division ... 

Sir ao Reports, King’s Bench, fol., 1 vol., thai 
1 

Reports of the Supreme Court of the Transvaal, 1902—1900.... 

Tamlyn’s eae Rolls Court, 1 vol., 1829—-1880 ... 

Tasmanian Law Re 

Taunton’s Reporte, Common Pleas, 8 vols. 1807—1810 

Tax Cases, 1875—~(current) be 

Taylor’s King’s Bench miley Gas 

Manitoba Reports temp. 

Term Reports (Durnford and nd Ba) fol., 8 vols. 1785—1800.. 

Territories Law Reports 

Nova Scotia Reports (Thomson) .. 

Tothill’s Transactions in Chancery, 1 vol., , 1550—1646 - 

Townsend, Modern State Trials 

Tremaine Pleas of the Crown, 1 vol., 1667 _ 

Tristram’s Consistory Ju ents, 1 ‘vol., 1872—1890 . S03 

New Brunswick Reports ( man) oe 

Tudor’s Leading Cases on pic gaa and Maritime Law 

Tudor’s Leading Cases on Real Property 

Turner and Ruasell’s Reports, Chancery, |} vol.,  1822—1825 . 

Tyrwhitt’s Reports, Exc quer, 5 vols., 1880—1835 

Tyrwhitt and Granger’s Reporte, Exchequer, | vol., 1835—1836 


Upper Canada J sas 
Canada Law riley New Series, 1865—(current) sae 


e 


ceee 


Pee veces y 


5 


Eng. 


: 


aa 


R. . 


E 


ddd 


4 


bd db 
bd 


<i 
> 
EY: 


<<< 
73 


© 
5 
st 


a 
E 


Vern. ies 
Vern. & Scr. 


Ves. me 
Ves. & B. 
Ves. Sen. 
Vin, Abr. eee 
Vin. Supp. bes 


Gy 
3° 


4 4224 4 
le >> 


oH 


"qQ 2SFe 


Pie 
4 


ad 
e 


e 
o_o 


bo be a iat 2 


preceded by date) 


44 442445444 3 


. W. & A’B. ... Sa 

W. W. nh : Kea si 
fallis by ec 

Web. Pat. Cas. We 

Welsh, Reg. Cas 

Went. Off. Ex. 

West eae 

West temp. Hard. 

West. Tithe Cas. 


White... a 
White & Tud. L. C. 
Wight... as 
Will. Woll. & Dav. 
Will. Woll. & H. 


Willes... 
Wilm. ... 
Wis. Sis 


Wils. & S. wee 


Wils. Ch. 
Wils. Ex. 
Win. ae 
Wm. Bl. 


Wm. Rob. et ge 
Wms. Saund. aa 
Wolf. & B. 
Wolf. & D. 

oll ue 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 
L. 3.0.8. ss 


an Law Journal, Old Series, 10 vols., Bee en 
WP iow Canada Reporte, Queen’s Bench 
w Reports (Udal) ... eee eat 


Victorian Law Reporte 

Victorian Reporte . 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reporte (Law) ... 

Vaughan! 8s Reports, Common Pleas, fol., ‘1 vol., "1666—1673 . 

Ventris’ Reports (Vol. I., art 8 Bench ; Vol. HH. Common 
Pleas), fol., 2 vols., 1668—16 91 

Vernon's Reports, Chancery, 2 vols., 1680—1719 

Vernon and Scriven’s Reports, King’ 8 penn (Ireland), 1 vol. 
1786—- 1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789—1817.. 

Vesey and Beames’s Reporte, re tit 3 vols., 1812—1814... 

Vesey Sen.’a Reports, 2 vols., 1747—-17 

Viner’s Abridgment of Law and Eiuity, fol 22 vols. . 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


Waterme hace 8 cial of ee eEPreme oar big the Ware 
Good ope, | a 


* West Australian apes Reports 


Webb, A’Beckett and Williams’ Victorian Reports 

Wyatt and Webb .... 

Wor rae i Compensation ¢ ‘Cases ‘(Minton-Senhouse), 9 vols. 

South African Law Reporta, Witwatersrand High Court 

Sir W. Jones’s Reports, setting s Bench and Common Pleas, fol., 
1 vol., 1620—1640 we 

South Afriean Law Reports, Witwatersrand Local Division See 

Western Law Reporter - ee 

Western Law Times 

Law Reports, Weekly Notes, 1800—(current) (e. 0. - [1866] W. N. ) 

Calcutta Weekly Note 

Weekly a ine 54 voli, 1852—1906 . 

Sutherland's Weekly Reporter _... 

Weekly Reporter, reporting cases in ‘the Cape Provincial 
Division _... ae as is 

Wyatt, Webb and A' Beckett 

Western Weekly Reports . 

Wallis’ ey aero Chance ‘(Ireland), 1 vol., 1766—1791 

Webster’s atent Cases, 2 vols., 1602—~1855 ies 

Welsh’s Registry Cases (Ireland), 1 vol., 1832—1840 sas 

Wentworth's Office and Duty of Executors Se 

West’s Reports, Saat: of Lords, 1 vol., 1889—1841 

West's bee ner . Hardwicke, Chancery, 1 vol., 1736—1 740 

Western’s see hat ithe Cases, 1 vol., 1592—1822. ae 

White’s Justiciary Reports (Scotland), 3 vols., 1886—1893 

White and Tudor’s Leading Cases in Equity, 2 vols. ... 

Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 . 

Willmore, Wollaston, and Davison’'s Reports, Queen’ 8 Bench 
and Bail Court, 1 vol., 1837 _.. 

Willmore, Wollaston, and Hodges’ Reports, Queen’ 8 Bench and 
Bail Court, 2 vols., 1838—1839 ae 

Willes’ Re rts, Common Pleas, 1 vol., 1737—1758 

canoe s Notes of Opinions and Judgments, 1 vol., 1757—1770 

. Wilson’s Reports, King’s Bench and Common Pleas, fol., 

"te vols., 1742—1774 

poe and Shaw's | s Scotch ‘Appeals, House of Lords, 7 vols. 

J. Wilson’s Reports, ‘Chancery, 2 vols., 1818—1819 ... 

J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 

Winch’s Reports, Common Pleas, fol., i vol., 1621—1625 ; 

William Blackstone’s Reports, a Bench and oa 
Pleas, fol., 2 vols., 1746—1779 . 

William Robinson's "Reporte, Admiralty, 3 vols., "1888—1850.. 

Williams’ Notes to Saunders’ Reports, 2 vols. .. 

Wolferstan and Bristowe’s Election Cases; 1 vol., 1859— 1864 

Wolferstan _ Dew’s Election Cases, 1 vol., 18571858. 

Wollaston’s rts, Bail Court and Practice, 1 vol., 1840-1641 

Wood's Tithe S Cae Exchequer, 4 vols., 1650—1798 ... 


- Young’s Vice-Admiralty Reports sisi a ‘ 


y. & C. Ex. 


REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS, 
y. & C. Ch. Cas. 


Y. & J. eee 


Y. B. ats ee 
Y. B. Pcie Series) 
Y B. (Sel. So 


Yelv. 
Yor. 


Ries 


soe and Collyer’s Reports, Chancery Cases, 2 vols., ta 


Younge and Collyer’ 8 Reports, Exchequer in Equity, ‘4 vols, 
18383—1841 


thee Nabi Jervis’ Reports, Exchequer, 8 vols. 1820—1830.. 


Year Books (Rolls Series) .. ie a 

Year Books (Selden Society) sas oe ade 
Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602—1613 . 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830—1832 .. Sue 


ABBREVIATIONS 


USED 


IN THIS WORK. 


(For Abbreviations used in citing Reporte, see pp. xv—xxxi, ante.) 


cece) 
wes e ° ° ° - for eee 
e e e e e e 99 
Admnity. ° ‘. : « » Admiralty. 
Affd. . g ; ‘ - 4», Affirmed. 
Afig. . ° ‘ ; - », Affirming. 
Akt. . ‘ ‘ ‘ « » Aktiengesellachaft; Aktiebolaget; Aktieselskabet. 
Alta. . ; : : - 9 Alberta. 
Anon. . ° R ‘ - » Anonymous. 
Apid. e @ e e e 99 Applied. 
Appcet. . ° ; . - ow Applicant. 
Appin. . ° ° ° « 9» Application. 
Appln. . ‘ 5 ‘ - 43 Application to Register a Trade Mark, 
Applit. . ° ° : - » Appellant. 
Apprv ° : . - ,. Approved. 
bn. . ° : ° e » Arbitration. 
Archbp. ° ° - « .» Archbishop. 
Art. ° ° . e 9» Article. 
Ass. Tax Case , ‘ — 3 Tax Oase. 
Assce. . e ° < ° » Assurance. 
Assocn. ° ° » Assoc 
B. ©. e e ° e ° PT) Borough Council. 
a F ° ‘ ; oe Sas he asa onthe 
pey. . ° ‘ ‘ - » Bankruptcy. 
a ie ° : / : - » Bankrupt. 
Bldg. Soc. : ‘ ‘; - 9» Building Society. 
Bp. ° e ° e ° 99 B p- 
A. . e : ‘ e » Court of Ap 
C. & 8. L. Ry. Co. . ‘ « » City & Sou London Railway Oo. 
C. C. A. ° ; ° - » Court of Criminal Appeal. 
Cc. Cc. R. ‘ ° : -  » County Court Rules. 
Cc. O. R. ; é ‘ -  »» Court of Crown Cases Reserved. 
. L. P. Act. . . « » Common Law Procedure Act. 
Cc. L. Ry. Co % é « 9» Central London Railway Co. 
Cc. O. R. ° ; ;: -  » Crown Office Rules. 
Ccs.0.0 . ‘ ‘ at es eee Statutes of Upper Oanada. 
Ca. ea. . ° ° ‘ « Ca aT forester ge 
Cale. Ry. Co é . ae pientan way Oo. 
° P ; «  » Ohancery. 
Ch. Div. ‘. é r oe nein A Division. 
e e e e e 99 im 
Co-op. Assocn. * ° on . Me Co-operative Supply Association. 
‘ . ; . « Commissioners. 
Conad. . e ° e ° 9 Considered. 
Corpn. . e . . ‘ a 
Ot. ° ° e ° e 9 Court. 
Ot. of Ch. * ‘. e  » Court of Chancery. 
Ct. of Eg. e F - oo» Court of Equity. 
Ct. of BR. ° ‘ ° « yg Court of Review. 
D. Cc. @ e Divisional Court. 


Doubted. 


” 


Exch. . 
Exor. . 
ore: 
Extd. . 
Extrix. . 


Fi. fa. « 
Folid. . e e ° e 


G. & 8. W. Ry. Co. ° 
G. = ay Co. ° : 
G. E were Co. ° 
G. N. of Scotland Ry. Co. 


Ce ee ee ee ee ee ee ee 
e®eeee#e#8e8ee# @ 
e@e@ 8 d6©@hlUO 


G. nN: Picc. & eromptan Ry. ee 
G.N. hag Gos 

G. 8. Ry. Co. of Ireland - 
G. W. Ry. Co. ° ‘ 
Govt. . ° e ° ° 
Grdns. . e e r e 


H. C. of A. e e e e 


I. R. Comrs. e e Ss e 
Insce. . ‘ ° ° ‘ 


JJ. e e 
Jud. Act : P ‘ ‘ 
K.B. Div. . ‘ é é 


ee 

Hm ZA by 
Sab 
5 
od. 
$99 


y. Co. ° 
LE: Ry. Co 


BOCOWN eS & && 


BS 


EAE ttt fet tft dt 
a) 


== 

am + 

S> & 
° 


Mags. . ° ° 7 
Man... < ‘ , 
Mentd. . ‘ 

Met. Dist. Ry. Co. . , 
Met. Ry. Oo. ° ‘. 
Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 

bili e * 
Micon, e s 
N. B. ‘ 
N. B. Ry. Co. 
N. E. Ry. Co. 


ABBREVIATIONS. 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 
ype: ad Chamber. 


‘ae pa 
Exchequer. 
Executor. 
seit hee a oe 


Hstonded. 


Fieri facias. 
Followed. 


G w & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 
King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 

London & North Western Railway Co. 

London & South Western Railway Co. 

Lancashire & Yorkshire Railway Co. 

Local Board. 

gee a» Brigh ton & South Coast Railway Co. 
or. 

onan Chatham & Dover Railway Co. 

London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 

London, Tilbury & Southend Railway Oo. 


Merchant Shipping Act. 

Manchester, Sheffield & Lincolnshire Railway Co. 
Magistrates. 

Manitoba. 

Mentioned. 


Metropolitan District Railway Co. 
Metropolitan Railway Oo. 

Midland Great Western Railway Co. 
Midland Railway Co. 

pi atabip ap 


ortgagee. 
Mortgagor. 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
Not Followed. : 

Nisi Prius. 


N. Ss. e ® 
N. Ww. P. e es 
N. W. T. ° ° 


Ord. ‘ ° ‘ 
Overd. . . * 
P. C. @ BS e 
P. E. I. ; : 
Petn. . é ‘ 
Pité£. e e e 
Q. B. Div. ‘ . 
Que. : : 
R. Cc. eo e @ 
R. D. C. ‘ j 
R. S. A. a e 
R. 8S. C. 3 E 
R. S. e e e 
Refd. s e 


Regn. of Trade Mk. 
Regr. of Trade Mks. 


pe) 
o 
< 
o 
fe 


Sect 

Site ‘Land Act 
Settimt. = 
Soc. é * 
Soc. Anon. < Z 
Solr. ; ‘ : 


Trade Mk. ‘ : 
Tram. Co. ‘ ‘ 


VU. ao e e @ 
U.D a ‘ @ 
U. S. . 
Union : Assmt. “Com. 
Urban S. A. . : 
V.-C. e e e 
Workmen’s Comp. Act 


xy; TT. e e bad 


ABBREVIATIONS. xxxv 
for Nova Scotia. 


99 
99 
9a 


*9 
99 
<3 
39 


39 
29 
99 


North-Weat Provinces. 
North-West Territories. 


Privy Council. 

Prince Edward Island. 
Petition or Election Petition, 
Plaintiff. 


Queen’s Bench Division. 
Quere. 
Quebec. 


Rural Council. 
Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883, 
Referred. 
Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 
Restoring. 
Hp bnberines 

versing. 
Rail. Co. or Railway Co. 


Same Case. 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 

Steamship. 

Saskateh owas 

Schedule. 


Trade Mark. 
Tramways Company. 


Urban Council. 

Urban District Council. 
United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 
Workmen's Compensation Act 


Yukon Territory. 


e2 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tu different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,’’ which come at the end of the group and are arranged inicr se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 

‘* APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

‘** APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“‘ CONSIDERED ” (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

** DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

‘‘ DOoUBTED " (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

‘* EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is ngt necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

‘‘ EXTENDED ”’ (Extd.).—Compare “ APPLIED,” supra. 

‘‘ FOLLOWED ”’ (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantialiy identical in the two cases. 

*““ Not FoLLowep ” (N.F.).—Compare ‘‘ FoLLoweEpD,” supra, to which it is the adverse. 

** OVERRULED ”’ (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

* REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

*“ MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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6 MISREPRESENTATION AND FRAUD. 


Nors.—This title deale only with the general principles of the law of misrepresentation & fraud ; for 
particular cases reference must be made to particular titles passim. 


Part |—Representations Generally. 


Sect. 1.—IN GENERAL. 


1. Representation defined.]|—(1) A representa- 
tion is a statement or assertion, made by one 


party to the other, before or at the time of a 


contract, of some matter or circumstance relating | 


oO it. 

(2) Although a representation is sometimes con- 
tained in the written instrument, it is not an in- 
tegral part of the contract; &, consequently the 
contract is not broken though the representation 
proves to be untrue; nor, with the exception of 
the case of policies of insurance, at all events 
marine policies, which stand on a_ peculiar 
anomalous footing, is such untruth any cause of 
action, nor has it any efficacy whatever, unless 
the representation was made fraudulently, either 
by reason of its being made with a knowledge of 
its untruth, or by reason of its being made dis- 
honestly with a reckless ignorance whether it was 
true or untrue. 

(3) Whether a descriptive statement in a written 
instrument is a mere representation or 4 sub- 
stantive part of the contract is a question of 
construction which the ct., & not the jury, must 
determine. 

(4) With respect to statements in a contract 
descriptive of the subject-matter of it, or of some 
material incident thereof, the true doctrine is 
that, generally speaking, if the descriptive state- 
ment was intended to be a substantive part of the 
contract, it is to be regarded as a warranty, that 
is to say, a condition on the failure or non-perform- 
ance of which the other party may, if he is so 
minded, repudiate the contract in toto, & so be 
relieved from performing his part of it, provided it 
has not been partially executed in hisfavour. If, 
indeed, he has received the whole or any sub- 
stantial part of the consideration for the promise 
on his part, the warranty loses the character of a 
condition, or, to speak perhaps more properly, 
ceases to be available as a condition, & becomes 
& warranty in the narrower sense of the word—viz., 
@ stipulation by way of agreement, for the breach 
of which a compensation must be sought in 
dama;_ 

(5) The representation was made fraudulently, 
either by reason of its being made with a know- 
ledge of its untruth, or by reason of its being 
made dishonestly, with a reckless ignorance 
whether it was true or untrue (WILLIAMS, J.).— 
BEHN v. BuRNEss (1863), 3 B. & S. 7513; 2 New 
Rep. 184; 32 L. J. Q. B. 204; 8 L. T, 207 ; 9 
Jur. N.S. 620; 11 W.R. 496 ; "1 Mar. L. C. 229; 
122 KE. R. 281, Bx. Ch. 

Annotations :—As to (3) Retd, Re Comptoir Pommercia} 


( 
Anverspis & Power, ([1920] 1 K. B. 868. to ( 8.1008 
Wallis & Wells v. Pratt & com (i104. 2 i“ 1003. 
Refd. Neill v. Whitworth $B & 435; 
Pust O° Maekndeoe v. 


aS 4 Ruth ere aOerkling v. Massey 
73), L. R. 8 s P. 395; Sheffield Nickel Co. v. Unwin 
77), 2 sv B. 214; Westacott v. Hahn (918), : 
B. 495 Meyniok v. Dyson (1925), 41 T. L. R 


PART I. SECT. 2, SUB-SECT. 1—-A. representation a statement of intention 
may be a statement of fact.— Re NEw a. 
BRIGHTON RECREATI 
Lrp. (1889), 10 N. 


81. Whether amounting to repre- 
sentation of fact.}—In the & case of a con- 
tract entered into on the faith of a 


Generally, Refd. Lodwick v. Perth (1884), 1 T. L. R. 76. 
Mentd. Carr v. Montefiore (1864), 5 B. & 8S. 408; Mallan 
v. ae 1864), 17C. B.N. 8. 589 ; Heilbutt v. * Hickson 
pele), t %7C. P. 438; Sag SY ‘Gye (1875), 24 W. R. 
Opp enheim v. Fraser (1876 41. T. 524; The 
Tteadiven (1892), 9T. L. lt. 75; ten tae v. Taylor (2), 
{1893] 2 Q. B. 274; Vergottie v. Ford (1918), 34 a L. 
aad Aron (Incorporated) v. Comptoir Wegimont, toss 
K. B. 435; British American Continental Bank ». 
‘british Bank for Foreign Trade, [1926] 1 K. B. 328. 


2. Must be of fact present & existing.|— 
Ordinarily fraud lies in the wilful misrepresenta- 
tion of any material matter of fact present & 
existing ; not in a promise, the breach of which is 
something future. It is not enough even that 
there has been fraud, unless the party upon whom 
it was practised was deceived by it into making 
the contract (CROMPTON, J.).—CAVALEIRO v. 
PUGET (1865), 4 F. & F. 537. 

Whether intention of representor a fact.}|— 
See Sect. 2, post. 
Mere peomee distinguished.]—See Sect. 
2, sub-sect. 3, post. 

8. Must be clear—é& not ambiguous.] — A 
representation on the faith of which others have 
acted must be clear & unambiguous to fix the 
pay making it with liability upon it.— Re 

NIVERSAL BANKING Co., BARTLETT’S CASE (1868), 
19 L. T. 628; 17 W. R. 131. 

4. Question for judge—Whether written state- 
ment amounts to representation— Or substan- 
pa part of contract.|—-BEHN v. BURNEsS, No. 1, 
ante. 








5. —— —— As being statement of fact or 
mere expectation.|—-BELLAIRS v. TUCKER, No. 431, 
post. 


6. Not an integral part of contract—Though 
sometimes part of written instrument.|—BEHN v. 
BurnsEss, No. 1, ante. 

7. Representation proving untrue—Not a breach 
of contract.|—BEHN v. BURNEsS, No. 1, ante. 

Representation also amounting to contract -|— 
See No. 179, post. 


Sect. 2.—STATEMENTS DE FUTURO. 
SUB-SECT. 1.—REPRESENTOR’S INTENTION. 
A. In General. 

8. Whether amounting to representation of fact.] 
—The subject of the representations was not a 
future project contemplated by a third person. 
If that had been the case. pitf. might have held 
out the expectations with a degree of uncertainty 
as to whether they would be fulfilled. If he had 
said merely that a plan was in contemplation, that 
would not have been an undertaking to do any- 
thing himself; it would only be holding out a 
hope as to the future conduct of a third person, 
not under his control; & it would be the fault of 
the bidder if he relied on so loose & vague a report. 
But here the representation went to induce a 
belief that the plan was in contemplation by 


—AUS. 


Representation future 
}—In an action ott tdeoett it is not 


event. 
Ss. W. sufficient for pltf. to allege a mis- 


Part I.—REPRESENTATIONS GENERALLY. 


himself ; we must take it as a statement of what 
he intended to do himself (PLUMER, M.R.).— 
BEAUMONT v. DUKES (1822), Jac. 422; 37 HE. R. 
910. 

9. .}—There is no misrepresentation of 
any existing fact, but only an intention at the 
time of the contract to depart from it, which 
intention is not alleged to have been carried into 
effect. That does not vitiate the contract (PARKE, 
| B.).—HEMINGWAY v. HAMILTON (1838), 4 M. & W. 
' 115; 150 BE. R. 1366. 

10. ———.]—GERHARD v. BATES, No. 554, post. 
41. .|—(1) Where a person possesses a 

legal right, a ct. of equity will not interfere to 
restrain him from enforcing it, though, between 
the time of its creation & that of his attempt to 
enforce it, he has made representations of his 
intention to abandon it. Nor will equity interfere 
even though the parties to whom these repre- 
sentations were made have acted on them, & have 
in full belief in them, entered into irrevocable 
engagements. To raise an equity in such a case; 
there must be a misrepresentation of existing 
facts, & not of mere intention. 

(2) A., holding a bond of B. often told B. & 
others that he, A., would never enforce it against 
B.; but, on being asked to give it up, said, “I 
will not give it up, for I will be trusted ”’ ; & B. 
married on the faith of the bond never being 
enforced against him :—Held: this was a repre- 
sentation, not of a fact, but merely of an intention, 
& so not binding upon A.—JORDEN v. MONEY 
(1854), 5 H. L. Cas. 185; 23 L. J. Ch. 865: 24 
L. T. O. S. 160; 10 B. R. 868, H. L.3 revag. S. C. 
sub nom. MONEY v. JORDEN (1852), 2 De G. M. & G. 
asain 1] Rossiter (1855) 

} — " on v. Rossiter ° 
Ae GN. e a 0 One a Piggott vw. Stratton (1859), 1 

De G. F. & J. 33. Consd. Lo v. Maw (1862), 3 Giff. 

592. Apprvd. Citizens’ Bank of Louisiana_v. First 

Ridoneint ct Namcr tes Lela taiat ae 

0. V. ’ UU. 
au. rr rvd. “Chadwick v. Manning, [1896] A. C. 231. 








1 
é itmore v. Mackeson (1852), 16 Beav. 126; 
Bushby v. Ellis (1853), 17 Beav. 279; Pulsford v. Richards 
(1853), 17 Beav. 87; Stone v. Godfrey (1854), 5 De 
G. M. & G. 76; Warden v. Jones (1857), 23 Beav. 487 ; 
Monypenny v. ony pean? (1858), 4K. & J..174; Smith 
v. Kay (1859), 7 H. L. Cas. 750; Goldicutt v. Townsend 
(1860), 28 Beav. 445; Stephens v. Venables (No. 2) (1862), 
31 Beav. 124; M*‘Askie v. Mor (1868), 16 W. RB. 1187 ; 
Williams v. Williams (1868), 37 L. J. Ch. 854 in addison 
v. Alderson (1883), 8 App. Cas. 467; Mills v. Fox (1887), 
37 Ch. D. 153; Gillman & Spencer v. Carbutt (1889), 37 


W. R. 437; Cave v. Crew (1893), 68 L. T. 254; Licenses 
Insce. Corpn. & Guarantee d v. Lawson ere 12 
T. L. R. 501; Re Fickus, Farina v. Fickus, [1900] 1 Ch. 
331; Whitechurch v. Cavanagh, [1902] A. ©. 117; 
Cresswell v. Jeffreys (1912), 28 T. L. R. 413; Re A 
Bankruptcy Notice, (1924] 2 Ch. 76. 

12. .|—I apprehend that nothing can be 
more certain than this, that the doctrine of equit- 
able estoppel by representation is a wholly different 
thing from contract, or promise, or equitable 
assignment, or anything of that sort. The founda- 
tion of that doctrine, which is a very important 
one, & certainly not one likely to be departed from, 
is this, that if a man dealing with another for value 
makes statements to him as to existing facts, 
which being stated would affect the contract, & 
without reliance upon which, or without the state- 
ment of which, the pony would not enter into the 
contract, & which being otherwise than as they 





were stated, would leave the situation after the | 
contract different from what it would have been if | 
the representations had not been made; then the | 


representation by deft. as to something 
—SMYTHE 


to take place in the future. 
v. MILLS (1908), 17 Man. L. R. 349.— part] 
CAN. carrey 


b. Mized fact & intention.}—When 


the representation relied upon is 
artly a statement of existing fact 
an expression of future 
the two are in y 
in a single statement, it may 


person making those representations shall, so far 
as the powers of a ct of equity, extend, be treated 
as if the representations were true, & shall be 
compelled to make them good. But those must 
be representations concerning existing facts (LORD 
SELBORNE, C.).—CITIZENS’ BANK OF LOUISIANA 
v. First NATIONAL BANK OF NEW ORLEANS (1873), 
rita ia L. 352; 43 L. J. Ch. 269; 22 W. R. 


Annotations :-—Consd. Mills v. Fox 
Lovett v. Lovett, [1898] 1 Ch. 3 illiams v. 
Pinckney (1897), 67 L. J. Oh. 34; Coleman v. North 
(1898), 47 W. R. 57; Rainford v. Keith & Blackman Co., 
1905) 1 Ch. 296; Gresham Life Assce. Soc. v. Crowther, 
{1914) 2 Ch. 219; Ratner v. London Joint City & Midland 
L. R. 253. Mentd. Coxon v. Gorst, 


(1887), 37 Ch. D. 153; 
82 efd. W 


Bank (1922), 38 T. 
[1891] 2 Ch. 73. 


13. ——.]—Marnaras v. Yerts, No. 358, post. 

14, }—(1) A misstatement of the inten- 
tion of deft. in doing a particular act may be a 
misstatement of fact & if pltf. was misled by it an 
action of deceit may be founded on it. 

(2) Pltf. says: I had two inducements, one 
my own mistake, the other the false statement of 
defts. The two together induced me to advance 
the money: But in my opinion if the false state- 
ment of fact actually influenced pltf., defts. are 
liable, even though pltf. may have been also 
influenced by other motives (Fry, L.J.).— 
EDGINGTON v. FITZMAURICE (1885), 29 Ch. D. 
459, 476; 55 L. J. Ch. 650; 53 L. T. 369, 875; 
50 J.P.52; 33 W. R. 9113 17. L. R. 326, C. A. 


Annotations :—As to (1) Refd. Derry v. Peek (1889), 14 App. 
y, Cas. 337; Yorkshire Insce. v. Craine, [1922] 2 A. C. 
x 541. 48 to (2) Refd. Re London & Leeds Bank, Ez p. 
_ Carling, Carling v. London & Leeds Bank (1887), 56 
L. J. Ch. 821; Oliver v. Bank of England, [1902] 1 Ch. 
B10s  conerally, Mentd. Short v. Poole Corpn., [1926] 





15. ———.]—ANGus v. CLIFFORD, No. 488, post. 

16. ———.]}—(1) In an action to enforce a con- 
tract in which deft. sets up the plea that he. was 
induced by fraud to enter into the contract, it is 
not necessary for deft. expressly to repudiate the 
contract. 

(2) A prospectus which merely specifies the 
dates of & names of the parties to contracts in 
compliance with the Companies Act, 1867 (c. 181), 
s. 38, does not give notice of circumstances con- 
tained in the contracts, which are material to 
be known & the omission of which causes the 
prospectus to give a false impression. 

(3) But I must protest against it being supposed 
that in order to prove a case of this character of 
fraud, & that a certain course of conduct was 
induced by it, a person is bound to be able to 
explain with exact precision what was the mental 
process by which he was induced to act. It isa 
question for the jury. If a man said he was 
induced by such & such an inducement held out 
in the prospectus, I should not think that con- 
clusive. It must be for the jury to say what they 
believed upon the evidence (LoRD HatsBury, C.), 

(4) When I look at the language in which this 
prospectus is. couched, & sce that it speaks of a 
property which requires only the erection of 
machinery to be either at once or shortly in a 
condition to do work so as to obtain all this 
valuable metal from the mine, it seems to me that, 
although it is put in ambidextrous language, it 
means as plainly as can be that this is now the 
condition of the mine, that such & such additions 
to it will enable it shortly to produce all those 


form a ground of action, though the 
whole value of the statement arose 
from the promisso alt.-—SMITH v. 


Pp 
dissolubly MoKENziE (1881), 3 N. Zl. R.C. A. 1, 


8 MISREPRESENTATION AND FRAvp. 


Sect. 2.—Statemente de futuro: Sub-sect.1,A.& B.; 
sub-sects.2 &3. Sect.3: Sub-sect. 1, A.] 


great results, & that that is a representation of an | 


actually existing fact. I should quite agree with 

the proposition that the Lord Chancellor of Ireland 

& the Master of the Rolls put forward ; if you are 

looking to the language as only the language of 

hope, expectation, & confident belief, that is one 
thing; but it does not seem to have been in the 
minds of ‘the learned judges that you may use 
language in such a way as, although in the form 
of hope & expectation, it may become a repre- 
sentation as to existing facts; & if so, & if it is 
brought to your knowledge that these facts are 

false, it is a fraud (LORD HALSBURY, C.). 

(5) But the statement of a portion of the truth, 
accompanied by suggestions & inferences which 
would be possible & credible if it contained the 
whole truth, but becomes neither possible nor 
credible whenever the whole truth is divulged, is, 
to my mind, neither more nor less than a false 
statement (LORD WATSON) 

(6) The question to be determined was what 
idea would be conveyed to an ordinary man by a 
perusal of this prospectus, viewing each statement 
contained in it in the light of the other statements 
to be found there (LORD HERSCHELL).—AARON’S 
REEFs v. Twiss, [1806] A. C. 2738; 65 L. J. P. C. 
54; 74 L. T. 794, H. L. 

Annotations :—As to (1) Consd. First National Reinsurance 
». Greenficld, [1921] 2 K. B. 260. Refd. Merino v. Mutual 
Reserve Life Insce. (1904), 21 T. L. R. 167; United Shoe 
Machinery Co. of Canada v. Brunet, [1909] A. C. 330. 
As to @) Consd. Re Olympia, [1898] 2 Ch. 153. As to (3) 
Refd. McConnel v. Wright, [1905] 1 Ch. 546; Moody v. 
Cox & Hatt, [1917] 2 Ch. 71. 4s to (4) Consd. Re Pacaya 
Rubber & Produce Co., Burn’s Appln., 1914) 1 Ch. 542. 
Generally, Mentd. #te Dunlop-Truffault Cycle & Tube 


Manufacturing Co., Hz p. Shearman (1896), 66 L. J. Ch. 
+ ; Ladies Dress Assocn. v. Pulbrook (1899), 68 L. J. Q. B. 


17. -}—(1) With regard to the fourth 
representation, I will assume that it may be read 
as a representation of a fact. I have myself 
considerable doubt, whether in the form in which 
it is alleged, being an allegation of an intention & 
not of a fact, it is not giving too benevolent a 
construction to the pleadings so to read it (LoRD 
DAVEY). 

(2) That which is in form a promise may 
be in another aspect a representation (LORD 
HERSCHELL).—CLYDESDALE BANK v. PATON, 
ae A. ©. 881; 651.3. P.C.73; 741. T. 738, 


‘Annotation :—Generally, Refd. Banbury v. Bank of Montreal, 
[1918) A. C. 626. 


-|—See COMPANIES, Vol. IX., pp. 128, 124, 
Nos. 682-635. 

Representation giving rise to estoppel.|—See 
ESTOPPEL, Vol. XXI., pp. 294, 310, Nos. 1044- 
1051, 1186-1138. 

See, also, Part VII., Sect. 8, post; INSURANCE, 
Vol. XXIX., pp. 51, 52, 61-63, 160, 162, 411, 412, 
Nos. 144-151, 207-218, 1164~1178, 8288, 82384. 








B. Particular Instances. 


See particular titles passim. 

To honour cheque.|—See BaNKERS, Vol. III., 
Pp. 161, No. 2389. 

Not to use acceptances to extinguish debt.]— 
See BANKERS, Vol. [II., p. 164, No. 253. 

Not to enforce bond.|——See No. 11, ante. 

To use money for development of business.]— 
See No. 14, ante. 

To pay legacy.|—See No. 499, post. 


To release debtor from debt.]|—See Contract, 4 


Vol. XII., p. 502, No. 4115, 


To pay on default of another.]—See GUARANTEE, 
Vol. XXVI., p. 98, Nos. 677, 678. 

To use power to stop sale under an execution.|— 
See GUARANTEE, Vol. XXVI., p. 216, No. 1708. 

To relinquish business.)—See INFANTS, Vol. 
XXVIII., p. 221, No. 805. 

To retain part of risk insured.]|—-See INSURANCE, 
Vol. XXIX., pp. 50, 51, No. 141. 

To use house only as residence.]|—See LANDLORD 
& TENANT, Vol. XXX., p. 479, No. 1410. 

To carry on lawful trade.]|—See LANDLORD & 
TENANT, Vol. XXXI., p. 150, No. 2855. 

To execute repairs.|—See LANDLORD & TENANT, 
Vol. XXXI., p. 348, No. 4900. 

To pay over proceeds of sale.|-See Pawns & 
PLEDGES. : 


SUB-SECT. 2.—INTENTION OF THIRD ParTy. 


18. Intention to bring action.|—-A mere false 
assertion by which another person is misled to his 
injury is no ground of action. But if such false 
asertion is made knowingly & wilfully, & with the 
view to the advantage of the party who makes it, 
in consequence of the person to whom it is made 
believing it, such person acting upon it, & suffering 
damage, may sue in case for false representation. 

Declaration in case stated, that pltf. was a 
dealer in printed silk goods, & had sent deft. 
divers lots of such goods, the last of which con- 
tained handkerchiefs, which had been printed by 
pltf. with a certain ornamental pattern, & that he 
was about to print others in the same manner for 
profit ; all which was known to deft.; yet deft., 
contriving to defraud pltf., & to induce him to 
desist from so printing same & deprive him of the 
profits, & to acquire same for his sole use & benefit, 
falsely represented to pltf., of & concerning the 
last lot & the handkerchiefs, that in the last lot 
there was a copy of a registered pattern, & that 
the parties intended to proceed against pltf. in 
the most expensive manner, by injunction, 
thereby meaning that the pattern was a copy of a 
pattern registered according to the Statute, 
whereas in fact no such pattern had been regis- 
tered, & no parties did so intend, as deft. well 
knew :—Held: the declaration disclosed a good 
cause of action; & an innuendo was unnecessary. 

Deft. has no right to say pltf. was wrong in 
giving him credit for the truth of what he said 
(LorpD DENMAN, C.J.).—BARLEY v. WALFORD 
(1846), 9 Q. B. 197; 15 L. J. Q. B. 369; 10 Jur. 
917; 115 EB. R. 1249; sub nom. BaILEy v. WAL- 
FORD, 7 L. T. O. S. 252. 


Annotations :—-Refd. Wren v. Wield (1869), 20 L. T. 1007; 
Richardson v. Silvester (1873), L. R. 9 Q. B. 34; Low v: 
Kouverie, [1891] 3 Ch. 82. 


SuB-sEctT. 3.—MERE PROMISE. 


19. Distinguished from representation.]—Cava- 
LEIRO v. PUGET, No. 2, ante. 

_ 20. -—It is always necessary to dis- 
tinguish, when an alleged ground of false repre- 
sentation is set up, between a representation of an 
existing fact, which is untrue, & a promise to do 
something in the future, & to consider what the 
bargain is (MELLISH, L.J.).— Re ROBINSON, Ez p. 
BURRELL (1876), 1 Ch. D. 587; 45 L. J. Bey. 6s. ; 
34 L. T. 198; 24 W. R. 353, C. A. 


nnotations :—Mentd. Re Kearley & Cla 
(878), 7 Ch. D 615; Re Simons, Er 2p. 





n’s Contract 
rd (1881), 16 


Part ].—REPRESENTATIONS GENERALLY. 9 


21. Words in form a mere promise—May amoun 
to representation. ]—CLYDESDALE Bank v. PATON 
No. 17, ante. 

Statements inducing marriage.|—See SETTLE 
MENTS. 

See, also, CONTRACT, Vol. XII., pp. 58-55, Nos 
299-307. 


Sect. 38.—STATEMENT OF OPINION. 
SUB-SECT. 1.—REPRESENTOR’S OPINION. 
A. Stated as a Fact. 

22. General rule.j—A representation of fact 
may be inherent in a statement of opinion; in any 
case the existence of the opinion in the person 
expressing it is a question of fact. When it is 
sought to rescind a contract on the ground of the 
falseness of a statement of opinion by which it 
was induced, it must be inquired what was the 
meaning of the statement made, & whether it was 
true. Relevant to those inquiries are, the material 
facts of the transaction, the knowledge of the 
parties, the words used, & the actual condition of 
the subject-matter.—BisseT v. WILKINSON, [1927] 
A.C.177; 96L. J. P.C. 12; 1386 L. T. 97; 42 
T. L. R. 727. P. C. 

23. Positive statement—Based on information 
from another.|—(1) In 1843 a grant of an annuity 
was made by the Comrs. for the Reduction of the 
National Debt, under 10 Geo. 4, c. 24, to a life 
assurance co. on the life of C., who was certified 
by the co. to be of the age of sixty-four years. 
After the death of C. in 1869, it was discovered 
that a misrepresentation of his age had been made 
by the co. :—Held: the Comrs. were entitled to 
have the contract declared void ab initio, although 
the misrepresentation was not intentional; & the 
money paid on both sides was ordered to be repaid 
with simple interest at 4 per cent. 

(2) 10 Geo. 4, c. 24, contained a clause empower- 
ing the Comrs. to rectify any contract in case of 
the discovery of an accidental error :—Held: this 
clause was not compulsory, & the ct. had no 
jurisdiction to interfere with the discretion of the 
Comrs. if they declined to exercise their power of 
aes & claimed to have the contract set 
aside. 

(3) If a man makes a statement based upon the 
information which he has received from another, 
& the information is wrong, he is answerable for 
it, but he has his remedy over against the person 
who has deceived him. Here there was positive 
representation: the contract was based upon it 
(JAMES, L.J.).—A.-G. v. Ray (1874), 9 Ch. App. 
397; 438 L. J. Ch. 478; 30 L. T. 373; 22 W. R. 
498, L. JJ. 

Annotations :—As to (1) Refd. Schofield v. Clough (1913), 
6 B. W. C. C. 67. de to (3) Refd. Dawsons v. Bonnin, 
[1922] 2.4, C. 413, 
24. Recollection faulty.}—-(1) When a 

statement or representation has been made in the 
bond fide belief that it is true, & the party who has 
made it afterwards comes to find out that it is 
untrue, & discovers what he should have said, he 
can no longer honestly keep up that silence on the 
subject after that has come to his knowledge, 
thereby allowing the other party to go on, & still 
more, inducing him to go on, upon a statement 
which was honestly made at the time when it was 
made, but which he has not now retracted when 
he has become aware that it can be no longer 
honestly persevered in (LORD BLACKBURN). 

(2) If the fact be that he does not recollect, 
then by saying that the fact was so, or by saying 





that the fact was not so, he takes upon himself the - 


responsibility of a positive statement, upon the 
faith of which he knows that the other man is 
going to deal for valuable consideration (LorD 
SELBORNE, C.).—BROWNLIE v. CAMPBELL (1880), 


5 App. Cas. 925, H. L. 
Annotations :—Aa to (1) Refd. Barrow v. Isaacs, [1891] 1 
. B. 417; Joel v. Law Union & Crown Inace., {1908} 2 

. B. 863; Cantiere Meccanico Brindisino v. Janson, 
(1912]3 K. B. 452. 48 to (2) Refd. Nocton v. Ashburton, 
[1914] A. C. 932. Generally, Refd. Dery Y Peek (1889), 
14 App. Cas. 337. Mentd. Mathias v. Yetts (1882), 46 
L. T. 497; Smith v. Chadwiok (1882), 20 Ch. D. 27; 
Nash v. Wooderson (1884), 52 L. T. 49; Cavendish- 
Bentinck v. Fenn (1887), 57 L. T. 773; Soper v. Arnold 
(1887), 37 Ch. D. 96; Low v. Bouverie, [1891] 3 Ch. 82; 
Thisdon v. Tindall (1891), 40 W. R. 141; Re Metropolitan 
Coal Consumers’ Assoon., Karberg’s Case (1892), 66 


L. T. 700; Lagunas Nitrate Co. v. Lagunas Syndicate, 
[1899] 2 Ch. 392; May v. Platt, [1900] 1 Ch. 616; Whit- 
t. n v. Seale-Hayne (1900), 82 L. T. 49; Debenham 


©. Sawbridge, [1901] 2 Ch. 98; Seddon v. North HKastern 
Salt Co., [1905] 1 Ch. 326; Pearson v. Dublin Corpn., 
{1907} A. C. 351; Hood of Avalon v. Mackinnon, [1909] 
1 Ch. 476; Angel v. Jay (1910), 80 L. J. K. B. 458; 
Heilbut, Symons v. Buckleton, [1913] A. C. 30; Yorke v. 
Yorkshire Insce., [1918] 1 K. B. 662; Holt v. Markham 
(1922), 92 L. J. K. B. 406. 


25. Made recklessly.|—Deft., a profes- 
sional water-finder, undertook for reward to 
indicate a spot upon pltf.’s land where a supply 
of water might be found. He came to pltf.’s land, 
marked out a spot, & stated definitely that water 
would be found there at a particular depth from 
the surface. Pltf., on the faith of this statement, 
bored to a depth exceeding that named by deft., 
but found no water. Pltf. brought an action in the 
county court to recover the expense of boring. 
The county court judge found deft. made the 
statement recklessly, but did not find he made it 
fraudulently :—Held: the contractual relation 
between the parties imposed upon deft. the duty 
to refrain from making reckless statements ; deft. 
had committed a breach of this duty, & was 
therefore liable in an action for damages. 

Deft., knowing he could not tell at what depth 
water could be found, said definitely that it could 
be found at a particular depth, that is, he asserted 
the fact that it would be found & his knowledge 
of the fact, well knowing that he had no such 
knowledge. In that view the county ct. judge 
might have found that the statement was fraudu- 
lent (CHANNELL, J.).—PRITTY v. CHILD (1902), 71 
L. J. K. B. 512; 18 T. L. R. 460; 46 Sol. Jo. 395, 
D.C. 

26. Expressed as being true from representor’s 
knowledge—Not from hearsay.|—To an inquiry 
concerning the credit of another, who was recom- 
mended to deal with pltf., a representation by 
deft. that the party might safely be credited, & 
that he spoke this from his own knowledge, & not 
from hearsay, will not sustain an action on the 
case for damages on account of a loss sustained 
by the default of the party, who turned out to be 
a person of no credit ; if it appear that such repre- 
sentation were made by deft. bond fide, & with a 
belief of the truth of it; for the foundation of the 
action is fraud & deceit in deft. & damage to 
pltf. by means thereof, & taking the assertion of 
knowledge secundum subjectam materiam, viz. the 
credit of another, it meant no other than a strong 
belief founded on what appeared to deft. to be 
reasonable & certain grounds. 

Deft. affirmed that to be true within his own 
knowledge, which he did not know to be true. 
This is fraudulent (KENYON, C.J.).—HAYORAFT 

, CREASY (1801), 2 East, 92; 102 E. R. 303. . 


Annotations :—Consd. Nash v. Palmer (1816), 5 M. & S. 
ETE Collins Vv. ray 5 Q. g 820; Wilde v. 
1848), 1 H. L. Cas. ‘ 

11 Aon D. be : Derry v. Peek Sayed! 14 App. Oas. 337. 
B co B08) seg Vos. 18t ebitn ty White (1816), 
re) ) « ; e ® 
Holt, fy. P. 387; Ames v. Millward (1818), 2 Moore, C. P. 
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Sect. 8.—Statement of opinion: Sub-sect. 1, A. & 
B. ry sub-sect. 2. Secta. 4 & 5.] 

713; R. v. Harvey (1823), 3 Dow. & Ry. K. B. 464; 

Adamson »v. Jarvis ¢G 27), 4 Bing. 66; Foster v. Charles 

(1830), 6 Bing. 396; eman v. Baker (1833), 2 Nev. & M. 

.B, 446; Devaux v. Steinkeller pee . dase tc at 


v. Bignold (1841), 3 Scott, N hrewsbury v 


° a , ry e 
Blount (1841), 2 Man. & G. 475; Taylor v. Ashton (1843), 
11 1843), 3 Q. : 


M. & W. 401; Wilson v. Fuller ( - 68 ; 
Childers v. Wooler (1859), 2 BE. & E. 287; Leddell v. 
McDougal (1881), 29 W. R. 403. 

27. Statement by party in possession of facts 
Not equally known to both sides.|—(1) It is often 
fallaciously assumed that a statement of opinion 
cannot involve the statement of a fact. If the 
facts are not equally known to both sides, then a 
statement of opinion by one who knows the facts 
best, involves very often a statement of a material 
fact, for he impliedly states that he knows facts 
which justify his opinion (BOWEN, L.J.). 

(2) In a case where the facts are equally well 
known to both parties, what one of them says to the 
other is frequently nothing but an expression of 
opinion. Thestatement of such opinion is in a sense 
a statement of a fact, about the condition of the 
man’s own mind, but only of an irrelevant fact, 
for it is of no consequence what that opinion is 
(BOWEN, L.J.). 

(8) It appears to me that it is in every case a ques- 
tion of fact whether a person is induced to buy by 
a particular representation (BOWEN, L.J.).—-SMITH 
v, LAND & HovusE PROPERTY CoRrpn. (1884), 28 
Ch. D.7; 51L. T. 718; 49 J. P. 182, C. A. 
Annotations :—<As to (1) & (2) Consd. Bisset ». Wilkinson, 

[1927] A. C. 177. Generally, Refd. Hughes v. T'wisden 

(1386), 56 L. J. Ch. 481. 

See, also, INSURANCE, Vol. XXIX., pp. 161, 162, 
Nos. 1172-1178. 


B. Stated as Opinion. 

28. Does not amount to representation.|—SmiTu 
v. PRICE, No. 272, post. 

29. ——— Communication of third party adopted 
—Without addition or exaggeration.|—Reading 
the letter fairly, & supplying all that subse- 
quent evidence enables me to supply, it comes 
to this, that the communications between P., 
K. & others, having given P. certain informa- 
tion, he adopts that information without any sort 
of exaggeration or addition of his own, & puts the 
information into that letter which pltf. says 
induced ‘him to take these shares. If the case 
stood upon that letter alone, in my opinion there 
is nothing from which I can impute to P. any 
intention to deceive (BACON, V.-C.).—CRAIG v. 
PHILLIPS (1876), 3 Ch. D. 722; 46 L. J. Ch. 49; 


35 L. T. 198. 
sear asad :—Consd. Twycross v. Grant (1877), 2 C. P. D. 


30. Where facts known to both sides.|— 
SmitH v. LAND & HOUSE PROPERTY CORPN., No. 
27, ante. 

Exaggeration or puffing.|—See Sect. 8, post. 

Statement as to value.|—See Sect. 7, post. 





SUB-SECT. 2.—OPINION OF THIRD PARTY. 
31. Does not amount to representation.|—An 
insurance on chartered freight ‘‘ from Belize to 


MISREPRESENTATION AND FRAUD. 


Rendezvous Point & at & from thence, etc.,’’ was 
effected by pltf. with defts. on reading to them a 
letter from the master of the ship stating ‘‘ Ren- 
dezvous Point is considered by the pilot here a 
good & safe anchorage & well sheltered. I have 
been out, & think it quite safe.”” Rendezvous 
Point was a place not known to defts. :—Held: 
the reading of the letter was only a statement of 
opinion, & not such an adoption of its contents as 
to amount to an averment of their truth in fact ; 
& consequently, if Rendezvous Point was not a 
good anchorage there was no such misrepresenta- 
tion as to vitiate the policy.—ANDERSON vw. 
Pactric Firz & MARINE INSURANCE Co. (1872), 
L.R.7C. P. 65; 26 L. T. 180; 20 W. R. 280; 1 
Asp. M. L. C. 220. 
See, also, Nos. 23, 29, ante. 


Sect. 4.—STATEMENT OF LAW. 


32. General rule—Representor not responsible.) 
—LANSDOWNE v. LANSDOWNE (1730), 2 Jac. & W. 
App. IV. 205; Mos. 364; 37 E. R. 605, L. C. 


Annotations :—Expld. Stewart. ». Stewart (1839), 6 Cl. & 
ay 911. Refd. Orrell v. Coppock (1856), 26 L. J. Ch. 


33. .|—A. agreed to take a lease of 
a house, the lease to contain all usual covenants. 
B. contracted with A. for the assignment of the 
lease, when granted, & had a copy of the agreement 
forwarded to him. B. inquired of A. whether the 
lessee would have to do substantial repairs, & A. 
answered that he would not :—Held: this was a 
misrepresentation of a matter of law, & not of 
fact; & A. was not affected by it.—KENDALL v. 
HIty (1860), 2 L. T. 717; 6 Jur. N. S. 968. 

34. .|}—If the ground alleged for 
rescinding a contract, executed, to become a share- 
holder in a co., is a representation that the co. 
had a good title to certain land, whereas it was not 
a good title but a defeasible title, the opinion of the 
ct., that the title was doubtful, is not sufficient 
to warrant the ct. to interfere with regard to such 
a contract (LORD CRANWORTH).—NEW BRUNSWICK 
& CANADA RaItway & Land Co, v. CONYBEARE 
(1862), 9 H. L. Cas. 711; 31 L. J. Ch. 297; 6 
L. T. 109; 8 Jur. N. S. 575; 10 W. R. 3053; 11 
E. R. 907, H. L.; revag. S. C. sub nom. CONY- 
BEARE v. NEw BRUNSWICK & CANADA RAILWAY 
& LAND Co. (1860), 1 De G. F. & J. 578, L. JJ. 


Annotations :—Retd. Kisch v. Central Ry. of Venezuela 
1865), 3 De G@. J. & Sm. 122; Re Leeds Banking Co., 
xp. Barritt (1865), 5 New Rep. 460; Western Bank of 

Scotland ». Addie, Addie v. Western Bank of Scotland 
1867), L. R. 1 Se. & Div. 145; A.-G. v. Ray (1874), 9 
h. App. 402, n.; Re Coal Economising Gas Co., Gover’s 

Case (1875), L. R. 20 Eq. 114; Houldsworth v. City of 

Glasgow Bank (1880), 5 App. Cas. 317; McKeown v. 

Boudard Peveril Gear Co. (1896), 74 L. T. 310. Mentd. 

Hambro v. Burnand, [1903] 2 K. B. 399. 


35. -] — Pitf. alleged, that being 
desirous of advancing money on debentures, he 
applied to a secretary of a railway co. who wrote, 
offering him a bond of the co. for £1,500, & stating 
that the co. were not yet in a position to issue 
permanent debentures, but that they expected 























PART I. SECT. 8, SUB-SECT. 1.—B. 
6. Does not amount to representa- 
tion—Communtcation of third party 
adopted.}-—-A vendor of property, | °P 
which he had not seen, made certa v. 
incorrect representations to bis pur- | 2 W- 
chaser, who knew that the vendor was | CAN. 
relying for his knowledge on a report 
as to the property made to him :— 
Held; atating his information or 


opinion merely as such, he made no 
representation of its correctness or of 
anything except that he had such 
on or information. OMWELL 
Morris (1915), 32 W. L. R. 289; 
W. R. 85; 23 D. L. 


PART I. SECT. 4. 
$2 i. General rule—Representor not 


responsible.}—SHET MANIBHAI PRE- 
MABHAI ». Bar RUPALIBA (1899), 
I. L. a 24 Bom. 166.—-IND. 


ad. Exception to rule—Representa- 
tions as to construction of contract.}— 
| Hakt-PaRR Co. v. EBERLE (1910), 33 


W. L. R. 263: 3 Sask. L. : 
affd., 15 W. L, R. 564.—CAN. 


R. 888.— 
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to be able to do so in four or five months’ time. 
With the letter was sent a prospectus, from which 
it appeared that the co. ‘was incorporated by Act 
of Parliament, & that three persons named were 
directors. Pltf. advanced the money, & received 
in return a Lloyd’s bond, signed by the secretary, 
whereby the co. purported to acknowledge the 
debt, & to covenant to pay same with interest at 
6 per cent. The co. having ceased to pay interest, 
& being in difficulties, pltf. filed a bill against two 
of the three directors, & the representatives of the 
third, praying that they might be decreed to pay 
the amount advanced by pltf. with interest :— 
Held: the principle of relief on the ground of 
misrepresentation by third persons did not extend 
to an incorrect statement of a matter of law, & 
demurrer by the representatives of the third 
director allowed.—RASHDALL v. ForD (1866), 
L. R. 2 Eq. 750; 35 L. J. Ch. 769; 14 L. T. 790 : 
14 W. R. 9650. 


Annotationa :—Apyrvd. Beattie v. Ebury (1872), 7 Ch. App. 
777. Distd. West London Commercial Bank v, Kiteon 
(1884), 13 Q. B. D. 360. Refd. Weeks v. Propert (1873), 
L. R. 8 C. P. 427; Hirschfeld v. L. 3. & 8. C. Ry. (1876), 
2Q.B.D.1. Mentd. Yorkshire Railway Waggon Co. ». 
ye ety om Cornwall Minerals Railway Co. (1881), 45 


_ 86. -]—The rule that an agent who 
Induces persons to deal with his principal by means 
of false representations is personally liable to 
make good his representations, does not extend to 
an incorrect statement of a matter of law.— 
Beattie v. Epury (LORD) (1872), 7 Ch. App. 
777; 41 L, J. Ch. 804; 27 L. T. 898; 20 W. R. 
994, L. JJ.; on appeal (1874), L. R. 7H. L. 102, 


Annotations :—Consd. Weeks v. Propert (1873), L. R. 8 
C. P. 427; West London Commercial Bank v. Kitson 
ees 13 «. B. D. 360; Halbot v. Lens, [1901] 1 Ch. $44. 

efd. McCollin v. Gilpin (1880), 5 Q. B. D. 390; Oliver +. 
Bank of England, Starkey, leveson_& Cooke, Third 
Parties, [1901] 1 Ch. 652; Rainford v. Keith & Blackman 
Co., [1905] 1 Ch. 296. Mentd. Yorkshire Railway Was on 
Co. v. Maclure & Cornwall Minerals Railway Co. (1881), 
45 lh. T. 747; Robertson v. Harris, [1900] 2 Q. B. 117. 


37. -] — Semble: the ct. will not 
impute fraud where the misrepresentation is one 
of law & not of fact.—GREEN v. LYON (1873), 21 
W. R. 830, L. JJ. 

38. ———.|— Where there is a representa- 
tion made as to a mere matter of law it is, in 

















nineteen cases out of twenty, made by a person | 
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with applts. on a life in which he had no insurable 
interest, the insurance, therefore, being void. 
The insurance was effected through an agent of 
applt.’3 who represented, without any fraud, to 
resp. that the policy would be valid & effective in 
law, & resp. relying upon that representation, 
effected the policy & paid the premium. Resp. 
subsequently ascertained that the policy was invalid 
& immediately demanded back the premium :— 
Held: as the representation, though an innocent 
one, was made by a man skilled in insurance matters 
to a person ignorant of the law, the premium 
could be recovered back.—BRITISH WORKMAN’S & 
GENERAL ASSURANCE Co., LTD. v. CUNLIFFE (1902), 
18 T. L. R. 502, C. A. 

Annotations :—Distd. Harse v. Pearl Life Assce., [1904] 1 

K. B. 5 Apld. Kettlewell v. Refuge Assce., [1908] 

1 K. B. : pid. Evanson v. Crooks (1911), 106 
L. T. 264; Phillips ». Royal London Mutual Insce. (1911), 
105 L. T. 186; Hughes »v. Liverpool Victoria Legal 

Friendly Soc., [1916] 2 K. B. 482. Refd. London, Edin- 

burgh & Glasgow Assce. v. Partington (1903), 88 L. 'T. 732. 

41. What amounts to statement of law— 
Lessee’s liability under covenant—For repairs.|— 
KENDALL v. HILu, No. 33, ante. 

42. Restraining user.|—WAUTON v. 
CopPaRD, No. 630, post. 

43. —— Validity of Lloyd’s bond.|—-RASHDALL 
v. ForpD, No. 36, ante. 

44. —— Facts with legal conclusion—Facts & 
law distinguished.|—(1) A misrepresentation of 
law is this: when you state the facts & state a 
conclusion of law, so as to distinguish between 
facts & law. The man who knows the facts is 
taken to know the law; but when you state that 
as a fact, which no doubt involves, as most facts 
do, a conclusion of law, that is still a statement of 
fact & not a statement of law (JESSEL, M.R..). 

(2) It is not the less a fact because that fact 
involves some knowledge or relation of law. 
There is hardly any fact which does not involve it 
(JESSEL, M.R.). 

It is not the less a statement of fact that in 
order to arrive at it you must know more or less 
of the law (JESSEL, M.R.).—EAGLESFIELD v., 
LONDONDERRY (MARQUIS) (1875), 4 Ch. D. 693; 
34 L. T. 118; 24 W. R. 568; on appeal (1876), 4 
Ch. D. p. 708, C. A.; (1878), 38 L. T. 3808, 








i H. Lik 


ons :—Generally, Refd. Cargill] v. Bower (1878), 10 
1912) A. C. 756 


Annotati 
who does not know the law better than the person “GD "502; Deeloy v. Lloyds Hank, [1912] 


to whom it is made, & at whose risk it is taken & 
acted upon. Still I am not prepared to say, & I 
doubt whether, if a man who wilfully misrepre- 
sented the law, would be allowed in equity to 
retain any benefit he got by such representation. 
... Inthe present case it is not a representation of 
a matter of law. It is a representation as to the 
powers of a co. to accept bills, & that depends on 
their private Acts of Parliament. Suppose I were 
to say I have a private Act of Parliament which 
gives me power to do so & so. Is not that an 
assertion that I have such an Act of Parliament ? 
It appears to me to be as much a representation 
of a matter of fact as if I had said I have a par- 
ticular bound copy of ‘‘ Johnson's Dictionary ”’ 
(BowEN, L.J.).——WeEsT LONDON COMMERCIAL 
BANK v. KiTson (1884), 13 Q. B. D. 360; 53 
L. J. Q. B. 345; 650 L. T. 656; 32 W. R. 757, 


O. A. 
annciation :—Mentd. Atkins v. Wardle (1889), 58 L. J. Q. B. 


39. Exceptions to rule—Wilful misrepresenta- 
tion.|—WEst LONDON COMMERCIAL BANK v. 
Kitson, No. 38, ante. 

40. ——— Representation to ignorant person— 
By skilled person.|—Resp. effected an insurance 


Mentd. Phosphate Severe. Co. v. Hartmont (1877), 6 

Ch. D. 394; Yorkshire ilway Waggon Co. v. Maclure 

& Cornwall Minerals Railway Co. (1881), 45 L. T. 747. 

45. Provisions of private Act.] — WEST 
LONDON COMMERCIAL BANK v. KITSON, No. 88, 
ante, 

Legal effect of document.]—-See Sect. 8, poat. 

Representation giving rise to estoppel.}| — See 
ESTOPPEL, Vol. X XI., pp. 294, 295, Nos. 1052-1054. 





Sect. 5.—STATEMENT OF MIXED LAW AND 
FACT. 


46. Statement based on erroneous view of law 
—Effect of private Act.;—Wrst LonNpON Com- 
MERCIAL BANK v. KiTson, No. 88, ante. 

- Effect of covenant in lease.)——See AUCTION 
& AUCTIONEERS, Vol. III., p. 26, No. 190. 

47. Fact involving knowledge of law.]—-EAGLES- 
FIELD v. LONDONDERRY (MARQuvis), No. 44, ante. 

Legal effect of document.|——See Sect. 6, post. 
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Sect. 6.—STATEMENTS AS TO NATURE OR 
EFFECT OF DOCUMENTS. 


48. Nature — Voluntary assignment described 
as sale—False recitals.}—A young lady, a few 
months after she came of age, & on the eve of her 
marriage, with her father’s concurrence, but 
without the knowledge of her intended husband, 
made an absolute assignment of her reversionary 
interest in a sum of stock to the trustee thereof, 
by a deed, which recited a contract for sale of 
such stock to the trustee, & the payment of the 
purchase-money, & upon this deed was indorsed 
@ receipt for the purchase-money, signed by the 
lady, no purchase-money having been in fact 
paid :—Held: the falsehood of the recitals in the 
deed alone would have been sufficient to prevent 
the ct. from supporting it as a security, to the 
amount of the consideration expressed, for a 
larger sum due from the lady’s father to the 
trustee for money advanced for her education.— 
LEWELLIN 7. COBBOLD (1853), 1 Sm. & G. 376; 17 
Jur. 448; 1W.R. 211; 65 BE. R. 165. 

49. -———. Mortgage described as renewal.] — 
‘Where A., a solr., induced B. to execute a mtge. 
of her estate to C., under the representation that 
it was necessary to raise money to pay off an old 
mtge. of her sister’s on their common estate, & 
that the thing was a mere renewal, & would not 
cause her to incur liability:—Held: the deed 
was void.—LEE v. ANaus (1866), 16 L. T. 380; 
15 W. R. 119. 

50. ———-- Conveyance described as payment off 
of mortgage.|—On Jan. 18, 1883, A., a solr., 
obtained from his sisters, B. & C., their signatures 
to two deeds, by which, in alleged consideration 
in each case of the release of a debt of £400 & 
payment to them of £300, they conveyed their 
shares of freehold property, which was subject to 
a mtge. to K., to A. in fee. No money was at the 
time due from B. & C. to A., nor was any payment 
whatever made to them. The deeds were not 
read over or explained to B. & C., who had no 
idea that they were thereby conveying their 
property, & signed in full reliance on A.’s state- 
ment that he was going to clear off the mtge. & 
wanted to send the deeds to K. On the next day 
A. deposited the deeds with a bank as security for 
an advance. In applying for the advance before 
the execution of the deeds, A. had told the 
managers that B. & C., who were joint owners 
with himself of the property, were going to convey 
& ‘were assisting with the deeds,’ but that 
nothing would be paid to them as consideration 
money, as the money was to be invested in a 
colliery in which A. was interested. The manager 
handed over the deeds to the solr. of the bank & 
merely told him that he was to exercise great care 
& diligence in investigating the title. The solr. 
being dead, it did not appear what inquiries were 
made by him, but the advance was made to A. 
A. having absconded, the property was claimed 
by the bank as equitable mtgees., & the claim was 
resisted by B. & C. on the ground that the con- 
veyances, having been obtained by fraud & 
misrepresentation, were void as against them. 
They also relied on deeds which purported to be 
reconvevances of the property by A. to B. & C., 
of Jan. 18, 1883, which were attested but did not 
bear a seal, & which only had been discovered 
amongst A.’s papers after he absconded :—Held : 
inasmuch as B. & C., though they might not under- 


PART I. SECT. 6. 


e. Natur 


e-—Guarantee described as 
application for licence.}—It is a good 


defence to an action on a guaran 

that it was exeouted by the guarantor 
in the belief induced by the fraudulent 
misrepresentations of the principal 


MISREPRESENTATION AND FRAUD. 


stand the nature of the deeds, knew they were 
executing something which dealt in some way with 
their property, the deeds of Jan. 18, 1883, were 
not void but voidable only. But as the state- 
ments made by A. to the bank manager were such 
as to have clearly put the bank upon inquiry, 
which would, if made, have Jed to the detection 
of the fraud & to a refusal of the advance, & there- 
fore to have affected the bank with constructive 
notice of the fraud, the equity of the bank must, 
on the ground of their negligence, be postponed 
to that of B. & C.—NATIONAL PROVINCIAL BANK 
OF ENGLAND v. JACKSON (1886), 33 Ch. D. 1; 55 
I. T. 458 ; 34 W. R. 597, C. A. 

nsd. Farrand v. Yorkshire Banking Co. 


Annotations :-—Co 
(1888), 40 Ch. D. 182. Apld. Lioyds Bank v. Bullock, 


{1896] 2 Ch. 192. Consd. Bagot v. Chapman, [1907] 2 Ch. 
222; Howatson v. Webb, [1907] 1 Ch. 537. Mentd. Re 
Smith, Oswell v. Shepherd (1892), 67 L. T. 64. 
51. Mortgage described as power of 
attorney.|—A married woman entitled to a rever- 
sionary interest was induced by her husband to 
execute a document which he represented to be a 
power of attorney enabling him to raise money at 
some future time. It was in fact a mtge. of a 
reversionary interest to which she was entitled 
for £12,000, containing a personal covenant for 
Payee by the wife. The wife knew that if 
er husband did eventually raise money under 
the document it would be raised out of her rever- 
sionary interest. She did not intend to create a 
present charge or incur any personal liability. 
The mtgees. brought this action against the 
husband & wife for foreclosure & judgment in their 
covenants. The wife pleaded, among other de- 
fences, non est factum:—Held: the husband’s 
misrepresentation was as to the nature & character 
of the deed, & the plea was good as to the whole 
deed, &, even if the charge on the wife’s reversion- 
ary interest were valid, the defence ought to 
prevail as to her covenant to pay principal & 
interest.— BaGotT v. CHAPMAN, [1907] 2 Ch. 222; 
76L.J.Ch. 523; 238 T. L. R. 562. 
Annotation :—Consd. Howatson v. Webb, [1908] 1 Ch. 1. 


52. ——— Guarantee described as insurance 
paper.|—Deft. signed a document purporting to 
be a continuing guarantee up to a certain amount 
by him to cover the payment by R. of all moneys 
due from him to pltfs.on the general balance of 
his account with them. The signature of deft. 
had been obtained by the fraudulent misrepresenta- 
tion of R. that it was merely an insurance paper of 
a kind deft. had signed before. Deft. did not read 
the document, neither did he know the nature of 
it. Subsequently, R. forged the signature of an 
attesting witness, & handed the document thus 
completed to pltfs. In an action brought by 
eer against deft. as guarantor of R.’s current 

anking account, the jury found (inter alia) deft. 
was negligent in signing the document :—Held: 
the fact that the jury had found deft. was negligent 
did not raise such an estoppel as would prevent 
him from setting up the defence non est factum, & 
the proximate cause of the loss sustained by pltfs. 
was not the negligence of deft., but was the 
fraudulent act of R.—CaRLIsLE & CUMBERLAND 
BANKING Co. v. BraGa, [1911] 1 K. B. 489; 80 
L. J. K. B. 472; 104 L. T. 121, C. A. 

—— Bill of Exchange misdescribed.}] — See 
Coe OF EXCHANGE, Vol. VI., p. 166, Nos. 1053—- 





tee debtor that it is a document of another 


nature.— WATKINS - & NaH 
(Sask), (1926] 4 D. L. R. 93; [1926] 2 
. W. R. 800.—CAN. 
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53. Effect — Contents misdescribed— To one 
unable to read.|—ANON. (1506), Keil. 70; 72 
E. R. 231. 
sar careeyy :—Consd. Foster v. Mackinnon (1869), L. R. 4 

54. ——_— —— -]—THOROUGHGOOD’s CASE, 
THOROUGHGOOD v. COLE, No. 675, post. 

55. To one able to read.| — ANON. 
(1684), , Skin. 159; 90 BE. R. 74. 

56. pene, — HOWATSON v. WEBB, 
No. 686, post. 


57. Legal construction — Bond.] — Where 
a party who executes a bond is at the time com- 
petent to execute it, he cannot, under the plea 
of non est factum, show that he was misled as to 
the legal effect of the bond. 

I agree that, whatever shows that the bond 
never was the deed of deft. may be given in evi- 
dence upon non est factum. But if the party 
actually executes it, & was competent at the time 
to execute it, & was not deceived as to the actual 
contents of the bond, though he might be misled 
as to the legal effect, & though he might have been 
entitled to avoid the bond by stating that he was 
so misled, it nevertheless became, by the execution, 
the deed of deft., & he is not at liberty, upon the 
ae of non est factum to say it was not (BAYLEY, 

).— EDWARDS v. BROWN (1831), 1 Cr. & J. 307; 
1 Tyr. 182; 9L.J.0.S. Ex. 84; 148 E.R. 1436. 
Annotations :—Consd. Favell v. Wright ent) ) 64 L. T. 85. 

Refd. Lee v. Angas amsts). 31 5W. R 9; Foster v. 

Mackinnon (1869), L. HR. C. P. 704; Hirschfeld v 

L. B. & 8. C. Ry. ti8t6), 3 ©. B.D. 1. 

58. Will.}] — (1) Where one con- 
tracting party has intentionally misled the other, 
by describing his rights [under a will! as being 
different from what he knew them really to be, 
it is no answer to the charge of fraud to say, that 
the party alleged to be guilty of it recommended 
the other to take advice, or even put into his 
hands the means of discovering the truth. How- 
ever negligent the party may have been to whom 
the incorrect statement has been made, yet that 
is a matter affording no ground of defence to the 
other. 

(2) Where one of the parties to a negotiation 
induces the other to contract on the faith of re- 
presentations, any one of which has been untrue, 
the whole contract is to be considered as having 
been obtained fraudulently; nor is the case 
varied by the circumstance that the untrue repre- 
sentation was in the first instance the result of 
innocent error, if, after the discovery of the error, 
the party who made the representation suffer the 
other to continue in that error.—REYNELL v. 
SPRYE, SPRYE v. REYNELL (1852), 1 De G. M. & 
G. 660; 21 L. J. Ch. 633; 42 E.R. 710, L. JJ. 
Annotations :—As to (1) Refd. Parkinson v. College of Ambu- 

lance & Harrison, 11925} 2 K. B. 1. Ae ae (2) Consd. 

Traill v. Baring (1864), 4 “De G. J. . Refd. 

Arkwright v. Newbold (1881), oe Ch. D. Generally, 

Refd. Parr u Jewell Bees - & J. O71; Parker v. 

Clarke (1861), 7 Jur. N.S. i267) ‘ Mentd. He Tratt, Kz p. 

James (1853), 3 De G. M. & G. 493; Hilton v. Woods 


aga L. R. 4 Eq. 432; Toes v. Bernhardy, Pee tre : 
con 437; Hermann v. Charlesworth (1905), 74 L. J 





























58. ——- ——— Lease.] — KENDALL v. HILL, 
No. 33, ante. 
60. Release.}—— Semble: a fraudu- 


lent representation as to the effect of a deed [of 
release] may be relied upon as a defence to an 


action upon the deed.— HIRSCHFELD v. LONDON, | 


soa | 
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BRIGHTON & Soutu Coast Ry. Co. (1876), 2 
Q.B.D.1; 46L.3.Q. B. 04; 35 L. T. 473. 

61. Contract of sale.]-—— An error 
entertained by one of the parties to a contract of 
sale as to the legal meaning of the contract is not 
by itself sufficient to invalidate his consent to the 
contract. 

In the case of onerous contracts reduced to 
writing, the erroneous belief of one of the con- 
tracting parties, in regard to the nature of the 
obligations which he has undertaken, will not be 
sufficient to give him the right [to rescind] unless 
such belief has been induced by the representations, 
fraudulent or not, of the other party to the con- 
tract (LORD Warson). —STEWART v. KENNEDY 
(No. 2) (1890), 15 App. Cas. 108, H. L. 


Annotations :-—Mentd. Wilding v. eendexsan, per) 2 Ch. 
534; Shrager v. Dighton (1923), 130 L. T. 6 


62. Family scrangenent: A com- 
promise between members of a family of their 
supposed rights under a will or other document, 
made after a joint consultation with the famil 
solr., he acting as the common agent, is, in general, 
binding upon all the parties, even though it may 
not be quite in Scearda ance with their exact legal 
rights, provided the solr. has first fully explained 
to the parties what those rights are. But if any 
one of the parties has entered into the compromise 
in consequence of what afterwards proves to have 
been an erroneous view taken by the solr. of the 
facts or of the law, or merely because the solr. 
may have considcred a compromise would be for 
the advantage of all parties irrespective of their 
legal rights, that party 3, ROBE the compromise 
set aside.—Re ROBERTS, ROBERTS v. ROBERTS, 














[1905] 1 Ch. 704; 74 L. J. Ch. 483; 93 L. T. 
253, C. A. 
63. ——— Translation of proclamation.] — Ma- 


HOMED KALA MEA v. LARPERINK (1908), 25 
T. L. R. 180, P. C. 

_—— ‘Insurance policy.|—See INSURANCE, Vol. 
XXIX., pp. 57, 58, No. 187. 


Secr. 7.—STATEMENTS AS TO VALUE. 

64. Whether amounting to representation — 
Apart from warranty.]-——-HARVEY v. YOUNG (1602), 
Yelv. 21; 80 E. fh. 15. 

Annotations : -—Apld. Leakins e Aare (1663), i Bid: 146. 
Consd. Pasley v. Freeman (1789), 3 Term Rep. 51. Refd. 
Cross v. Gardner ee 1 Show. 68; Lysney 7 Selby 
(1704), 2 Ld. Raym. | 


-—_—.|— See, ae Sect. 9, post. 
65. ——— Where value certain. ] — LEAKINS Uv. 
CLISSEL (1663), 1 Sid. 146; 1 Keb. 522; 82 EH. R. 
1022; sub nom. EKINs v. TRESHAM, 1 Lev. 102. 
pa rena oe — a teh Lysney v. Selby (1704), 2 Ld. Raym. 

1118. Jasley v. Kroeman (1789), $ Term Rep. 51. 

efd. Pg © v, Gurdner (1688), Comb. 142; Attwood v. 

Small (1840), 6 Cl. & Fin. 

66. | — Deceit lies for affirming to 
a purchaser, that the rent is more than in fact it 
is, but not for saying 8. would have given so much. 
—RISNEY v. SELBY (1704), 1 Salk. 211; 91 B. R. 
189; sub nom. LYSNEY v. SELBY, 2 Ld. Raym. 








1118. 
notations :—Consd. Pasley Freeman (1789), Term 
ss rpc ‘1. Apld. Do sell v. Bte' vous (1 a3), 8 B. 1% - 623. 


Consd. Attwood v. Small By ne aes 6 rags Fin. 2 

Price v. Macaulay (1852) Qa. M. 

Refd. Gibson v. D'Este (1843 3), 2°¥. °C. Ch. ea. 642; 
Pg emia ig (1848), 7 Hare, 67; Derry v. Peek (1889): 
1 pp. Cas 


2 Apld. 


not be matters of opinion.— BRAUCHLE 

vw. LLOYD (1915), OW. L. R. 659; 

Pes ier the same 21D. L. R. 321; 7 W. W. R. 1343.— 
a repre- CAN. 


respects 
sentation as to actual facte, which can- 
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12@13. Part II. Sect. 1: Sub-sects. 1 & 2. 
Sect. 2: Sub-sect. 1, A.]} 


67. ——— Conjectural estimate.] — IRVINE (OR 
Dovuauas) v. KiRKPATRICK, No. 380, post. 
: -] — Misrepresentations, to con- 
stitute sufficient grounds for setting aside a pur- 
chase, must be material, as being of such a nature 
as, if true, to add to the value, must not be evi- 
dently merely conjectural statements, & must be 
made without a belief in their truth or without 
reasonable grounds for such a belief.—JENNINGS 
v. BROUGHTON (1854), 5 De G. M. & G. 126; 23 
L. J. Ch. 999; 43 KB. R. 818, L. JJ. 
Annotations :—Apld. Higgins ». Samels (1862), 2 John. & 
H. 460. Distd. Kisch v. Central Ry. of Venezuela hee 
8 De G. J. & Sm. 122. Oonsd. Smith ». Chadwick (1882), 
20 Ch. D. 27. Refd. Hart v. Clarke (1854), 19 Beav. 349 ; 
Aberaman Ironworks v. Wickens (1868), L. R. 5 Eq. 
485; McKeown v. Boudard-Peveri] Gear Co. (1896), 
65 L. J, Ch. 735. 
69. Statements approximately correct.} — 
DEMPSTER v. DEMPSTER (1887), 3 T. L. R. 209. 
Exaggeration or puffing.|—Sce Sect. 8, post. 


ey 
@ 








Sect. 8.—EXAGGERATION OR PUFFING. 

70. Indefinite representation — Leasehold land 
described as ‘‘ Nearly equal to freehold.’’)—The 
representation as to the small fine is indefinite : 
so is the representation that the estate is nearly 
equal to freehold. All these representations 
ought to put the party upon inquiry. Connected 
with certain circumstances, such representations 
may, however, be fraudulent (GRANT, M.R.).— 
Pepe BROWNE (1807), 14 Ves. 144; 33 


Annotations :—Reld, Brooko v. Ruunthwaite (1846), 5 Haro, 
ap8. Mentd. Sinith v. Jackyon & Lioyd (1816), 1 Madd. 


71. ‘‘Uncommonly rich water meadow ’’ — 
Land imperfectly watered.|—If land, generally re- 
puted to be water meadow, is sold by the assignees 
of a bkpt. by the description of uncommonly rich 
water meadow, whereas in fact it is very imper- 
fectly watered, this is not such a misrepresentation 
as will avoid the sale.—Scorr v. HANSON (1829), 
y Riana re 380 H.R. 49, L. C. 

nna 8 .—Distd. Higgins v. 8S ‘ , 

: i a Retd. Smith o. Land & House Property Gone 

1880 gestae rin e Fawoott & Holmes’ Contract 

72. General commendation.] — Mere general 
commendation of the business is nothing, & even 
as to a representation that it is of a particular 
amount per week, there must be some proof that 
it was fraudulent (WiLLEs, J.).—COoLLINS v. 
GRIPPER (1858), 1 F. & F. 832. 

78. Overstatement of ability to procure ap- 
pointment.)—-NEELEY v. Lock, No. 193, post. 

74. Negligent or careless.|— ELUNTINGFORD v. 
Masskzy, No. 817, post. 

75. Laudatory terms—-No warranty.] — There 
may be w warranty without the use of the word 
warrant; but then there must be words used 
tantamount to it, & such as men of business would 
recognise as importing a warranty. A mere re- 
presentation is not a ground of action unless it is 
wilfully false & fraudulent. A warranty imports 
an absolute liability on an undertaking, & it is 
not because traders use laudatory terms when 
speaking of the articles they sell, that, therefore, 


PART I. SECT. 8. 
h. Whether amounting to repre- 
ion.}—~—-The question whether a 
statement is to be ed a8 a repre- 
sentation of fact or as mere cxtrava- 


oiroumstanoces, 
cumstances @ 


--——- commendation depends on the 
& among those cir- 


re to be 
tion in life, experience, & skill of 
© person to whom the representation 
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they are to be rendered liable, apart from fraud. 
. . » It is not because the seller represented that 
this safe was secure against burglars, or used other 
eulogistic language about it, whether in pro- 
spectuses or otherwise, that, therefore, he 18 to 
be held liable as for a warranty (COCKBURN, C.J.). 
—WALKER v. MILNER (1866), 4 F. & F. 745. 

See also, Sect. 8, post. 

76. By purchaser—For purpose of reducing 
price.|—VERNON v. Krys, No. 543, post. 

Statements as to value.]—See, Sect. 7, ante. 

Company prospectus.]—-See ComPaNIEs, Vol. IX., 
pp. 115, 119, Nos. 553, 586-588. 

Claim on insurance company.|—See INSURANCE, 
Vol. XXIX., pp. 317, 318, Nos. 2618-2624. 

Disparagement of another’s goods—Whether 
trade libel.|—See TRADE & TRADE UNIONS. 

Employment of puffer at auction.|—-See AUCTION 
& AUCTIONEERS, Vol. III., pp. 12-15, Nos. 83-110. 


Sect. 9.—REPRESENTATION DISTINGUISHED 
FROM WARRANTY. 


77. General rule.|—BEHN v. BURNEsS, No.1, ante. 

78. ——-.|— HertBpuT, Symons & Co. vw. 
BUCKLETON, No. 486, post. 

‘ -}~—-What constitutes a warranty in 
law, or a mere representation? To create a 
warranty no special form of words is necessary. 
It must be a collateral undertaking forming part 
of the contract by agreement of the partics express 
or implied, & must be given during the course of 
the dealing which leads to the bargain, & should 
then enter into the bargain as part of it. It was 
laid down by BULLER, J., as long ago as 1789 in 
Pasley v. Freeman, No. 163, post: “It was 
rightly held by Hott, C.J.” in Crosse v. Gardner, 
No. 203, post, & Medina v. Stoughton, No. 204, 
post, ‘‘ & has been uniformly adopted ever since 
that an affirmation at the time of sale is a war- 
ranty provided it arp on evidence to have 
been so intended.’ In determining whether it 
was so intended, a decisive test is whether the 
vendor assumes to assert a fact of which the 
buyer is ignorant, or merely states an opinion or 
judgment upon a matter of which the vendor has 
no special knowledge, & on which the buyer may 
be expected also to have an opinion & to exercise 
his judgment. In the former case it is a warranty, 
in the latter not (A. L. Smrra, M.R.).— DE 
LASSALLE v. GUILDFORD, [1901] 2 K. B. 215; 70 
L. J. K. B. 533; 84 L. T. 549; 49 W. R. 467; 17 
T. L. R. 384, C. A. 

Annotations :—Dbdtd. Heilbut, Symons v. Buckleton, (1913) 
A.C. 30. Refd. Milch ». Coburn (1910), 27 T. L. R. 170; 
Collins v. Hopkins, {1923) 2 K. B. 617. Mentd. Lioyd v. 
Sturgeon Falls Pulp Co. (1901), 85 L. T. 162. 

80. Contract of service of ship’s surgeon—Ship 
stated to be A.1.J—Where a contract [of ser 
vice of ship’s surgeon] is to be collected out of o 
variety of letters between the parties, it is a 
question for the jury, & not the ct., to decide its 
nature, & to say whether it is complete. It is 
also for the jury to determine which parts of the 
correspondence form portion of the contract, & 
which of them contain mere collateral information. 

It is said that the declaration should have 
stated as part of the contract that the Orissa was 
a ship that was A.l. It appears to me that 
this was a mere matter of representation not 





is made.—-EASTERBROOK v. HOPKINS, 
{1918] N. z. L. R, 428.—N.Z. 

k. ———~.}--GRELDENHUYBS & NEETH- 
ae BEUTHIN, [1918] App. D. 436. 


considered the 
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amounting to a warranty (TINDAL, 
RICHARDS v. HAYWARD (1841), 2 Man. & G. 574; 
Drinkwater, 186; 2 Scott, N. R. 670; 10 L. J. 
C. P. 108; 183 E. R. 875. 

On sale of animals.|—See Animatzs, Vol. II., 

Policies of insurance—Guarantee policies.]— See 
GUARANTEE, Vol. XXVI., pp. 188, 189, Nos. 
1455-1459 ; INSURANCE, Vol. XXIX., pp. 411, 
412, Nos. 3233, 3234. 

-]|—See INSURANCE, Vol. XXIX., pp. 46, 

47, 353, Nos. 86-103, 2856. 
On sale of goods.|—-See SALE oF GoopDs. 
In charterparty.|—-See SHIPPING. 
See, also, Part VII., Sect. 3, sub-sect. 2, C., post. 








Sect. 10.—REPRESENTATION AMOUNTING TO 
FALSE PRETENCE. 
See CRIMINAL Law, Vol. XV., pp. 989-1004, 


Nos. 11,068-11,259. 


C.J.).— 
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SEct. 11.—REPRESENTATION AMOUNTING 
TO ESTOPPEL. 
See ESTOPPEL, Vol. XXI., pp. 276, 277, 283- 
286, 290-398, Nos. 931-944, 993-1009, 1032-1594. 


Sect. 12.—IN CASE OF COMPANY. 

In prospectus.|—-See COMPANIES, Vol. 1X., pp. 
112-114, 116, 117, 119, 123, 124, Nos. 530-548, 
569, 570, 586-588, 630-635. 

Contract to take shares.|—See CoMrANIgEs, Vol. 
IX., pp. 247-251, Nos. 1552-1565. 


SEcT. 13.—FAMILY ARRANGEMENTS. 
See FAMILY ARRANGEMENTS, Vol. XXIV., pp. 
957-959, Nos. 110-126. 


Part Il—How Representations may be made. 


Srct. 1.—EXPRESS REPRESENTATIONS. 
SUB-SECT. 1.—IN GENERAL. 
81. Single word sufficient.|—-TURNER v. HARVEY, 
No. 101, post. 





82. -]— WALTERS v. MorGAN, No. 137, 
post, 
SuB-SECT. 2.—PLANS, PICTURES, ETC. 
83. Plan.|—A party to a contract cannot 


escape liability for fraudulent statements made by 
himself or his agent by inserting in the contract 
riers that the other party shall not rely upon 
them. 

Applts. contracted to execute certain works 
for resps., & resps.’ engineers prepared plans 
which showed certain things as existing which 
did not in fact exist, & thereby induced applts. 
to tender for the work at a lower price than they 
would otherwise have done, & caused them consider- 
able additional expense. The contract contained 
a clause to the effect that the contractor was to 
satisfy himself as to the nature of all existing 
works, etc., & to obtain his own information on 
all matters. The contractors brought an action 
to recover the additional expenses, alleging fraud : 
—Held: the clause was intended to apply to 
inaccuracies, errors & mistakes, but not to fraud, 
& the contractors were entitled to have the ques- 
tion of fraud left to the jury.—PEaARsON (S.) & 
Son, Lrp. v. DUBLIN CorRpNn., [1907] A. C. 351; 
77L.3.P.C.1; 97 L. T. 645, H. L. 

Ani ;—Montd. Myers v. Bradford Corpn., [1915] 1 
Sale of land.|— See SALE oF LAND. 

84. Pictorial design on cigar boxes.|—Pitfs., 
who were manufacturers of & dealers in cigars in 
England, imported from Germany cigars made of 
Havannah tobacco. There was no direct evidence 
as to the place where they were manufactured, 
but the ct. found as a fact that they were also 
manufactured in Germany. Pltfs. sold these 
cigars in England in boxes on which wae a label 
containing their trade mark, registered under the 
Trade Marks Registration Act, 1875 (c. 91), which 





consisted of the words ‘‘ La Pureza,’”’ & a pictorial 
representation of an Indian woman in xu state of 
semi-nudity holding up a bundle of cigars, two 
winged boys each holding a shield, & a background 
representing a portion of some tropical country. 
On one shield was depicted the arms of Spain, 
& on the other those of Havannah. In the trade 
mark as registered the shields were blank. A 
smaller label contained what was apparently the 
lithographed signature of ‘‘ Ramon Romnedo.”’ 
On each box were branded the words ‘‘ La Pureza ”’ 
& ‘‘ Wabana.”’ It was proved that ‘‘ La Pureza ” 
was an old brand, long disused, of Havannah 
cigars, & that there was no known existing person 
of the name of ‘‘ Ramon Romnedo ”’ :—Held: 


' as the trade mark & other marks on pltfs.’ boxes 


together amounted to a ‘ dressing-up ’’ of pltfs.’ 

cigars, & a misrepresentation that they were 

cigars manufactured in the Havannah, the action 
must be dismissed, but without costs, defts. being 
entitled only to the costs of the appeal,—NEWMAN 

Vv. PINTO (1887), 57 lL. aa 31 : 3 T. de jt. 685 : 4 

R. P. C. 508, C. A. 

Annotations :-—Consd. Lewis's v, Goodbody (1892), 67 L. 'T’. 
194; Jamieson v. Jamieson (1898), 15 RR. PP. C. 169. 
Apld. Baschet v. London Illustrated Standard Co., [1900] 
1 Ch.73. Consd. Warsop v. Warsop (1904), 21 RP. C. 481. 
Refd. Jay v. Ladler (1888), 40 Ch. D. 649; Hargreave v. 
Freeman (1891), 7 T. Le. R. 535; Bile Boan Manufacturing 
Co. v. Davidson (1905), 22 Rt. BP. C. 543; Plotzker v. 
Lucas (1907), 24 R.V. C. 551, 

85. Illustrations in catalogue.|—SLINGsBy  v. 
BrapForD Patent TrucK & TROLLEY Co., [1906] 
W.N. 51,C. A. 

tation :—Refd. 


Anno v. Liquid Alr, 
(1925) Ch. 383. 


British Oxygen Co, 


Sect. 2.—IMPLIED REPRESENTATIONS. 
SuB-fECT. 1.—ACTS OR CONDUCT. 
A. In General. 
See, generally, EsvorprEL, Vol. XXI., pp. 328- 
398, Nos. 1221-1594. 
86. Concealment by conduct 


SavERY v. KING, No. 758, post. 
87. Slightest gesture sufficient.|—WALTERS v. 


MOoeaGAN, No. 137, post. 


sufficient.} — 
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Sect. 2.—Implied representations: Sub-sect. 1, A., 
B. & C.; aub-sects. 2, 3 & 4.] 


88. Demonstration of invention — Representa- 
tion of genuineness.|—Agreement for the pur- 
chase of part of the profits of a patent, which 
turned out to be a mere bubble, set aside as having 
been obtained by fraud & misrepresentation, & 
so much of the purchase-money as had been paid 
under the agreement ordered to be repaid. ; 

It is not unfair to conclude that these were in 
truth the circumstances which induced pltf. to 
enter into that agreement. What, then, are these 
circumstances? ... A performance of experi- 
ments in pltf.’s presence, by which he is induced 
to believe that such representations are in sub- 
stance true (ALDERSON, B.).—LOVELL v. HICKS 
(1886), 2 Y. & C. Ex. 46; 5 L. J. Ex. Eq. 101; 
160 EB. R. 306. 

89. Production of document—Whether repre- 
sentation of genuineness—Books.|—-It is said & 
on that uhe whole case rests that M. must be taken 
to have represented to D. that the books handed 
to bim for inspection were genuine & properly 
kept books; but it is impossible to say that there 
is any evidence of any representation made by D. 
to the co. which can be treated as a representation, 
that the books tendered by M. were in fact genuine. 
It is rational enough to hold that as against M., 
that is the effect of his handing over the books; 
but when D. informs those to whom he is selling, 
as he obviously did by showing them the contract, 
that the books to be examined by the accountants 
are the books handed over by M., & when he 
hands to them the result of the accountants’ in- 
spection of these books, the utmost representation 
which he can be taken to have made is this, there 
is the report of the accountants whom I have 
a as to what is shown by the books which 
M. handed over to those accountants as the books 
of the business. Beyond that, it seems to me to 
be impossible to say that any representation was 
made by D. to the co. (LORD HERSCHELL, C.).— 
EDINBURGH UNITED BREWERIES v. MOLLESON, 
[1894] A. C. 96; 58 J. P. 364, H. L. 

Annotation :--- . Ab SS. Co. v. 

ewan tret Reld Fe 8.8. Co. v. Westville Shipping 

90. —— Lease.|—(1) M. was fraudu- 
lently induced to advance money on mtge. to W. 
on the security of certain leases, which were sub- 
sequently proved to be fictitious. The leases had 





been previously mortgaged to C., who was paid off 
by M. when the latter advanced the money to 
W. At this date C. had become aware that the 


leases were fictitious, & that he had been defrauded 
by W., but he made no disclosure of this fact to 

. & exccuted a reassignment to him of the so 
called leasehold premises as if they had been 
genuine. 

In an action by M. against W. & C., claiming 
damages against the latter for assisting in the 
fraud by which M. was induced to advance his 
money on the security of the fictitious leases, the 
personal security of W., who was now undergoing 
penal servitude, being valueless :—Held: under 
the circumstances C. was liable to M. for the loss 
& damage so suffered by him. 

Pitf. undoubtedly was induced to advance his 
money upon the security of documents which 
were represented to be leases of certain premises 
— by Walters to Weaver. These so-called 
eases were fictitious. Walters was the same 
person as Weaver (RomEnR, L.J.). 

(2) Though a person may be deceived by another 
with the knowledge of a third person, if that third 
person is not party to the deceit, & has no legal 
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duty or obligation to the person deceived, & does 
nothing but preserve silence, then, however 
morally blameworthy he may be in peeve by 
& not preventing the deed being carried into effect, 
he cannot be held liable in an action for damages 
at the instance of the party deceived (RoMER, L.J.). 
—MARNHAM v. WEAVER (1899). 80 L. T. 412. 

91. Bringing action by next friend—Represen- 
tation that next friend of age.|—In an action 
brought by an infant against G. & his wife the 
father & mother of pltf. were co-defts. The co- 
defts. were told to select a competent next friend 
of full age & pltfs.’s mother suggested a next 
friend, himself under twenty-one at the date of 
the writ :—Held: by instituting the action pltf.’s 
solrs. represented to defts. that the infant’s next 
friend was qualified by age.—FERNEE v. GORLITZ, 
a 1Ch. 177; 84 L. J. Ch. 404; 112 L. T. 


Contracts by infant—Representation of age.|— 
See INFANTS, Vol. XXVIII., pp. 140, 174, 176- 
178, Nos. 18, 345-347, 367-380. 

Representation amounting to criminal offence. |— 
Sce CRIMINAL Law, Vol. XV., pp. 764, 765, 1015-— 
1018, Nos. 8199-8208, 11401-11435. 


B. In Sales or Purchases. 

Sale of land.|—-See SALE or LAND. 

Sale of goods.|—See, generally, SALE OF GOODS. 

— Acts amounting to passing off.|—See 
TRADE MARKS. 

Transfer of shares in company.|—-See Com- 
PANIES, Vol. IX., pp. 354, 355, Nos. 2237-2244. 

Sale of animals in public market.)|—-See ANIMALS, 
Vol. II., p. 261, Nos. 400, 401. 

Sale of food & drugs.|—See Foop & DRUGs, 
Vol. XXV., pp. 80 et seq. 


C. As to Character of Representor. 


See, generally, ESTOPPEL, Vol. X-XI., pp. 359- 
366. Nos. 1891-1432. 

92. General rule.|—If a man allows his name 
to be held out to the public as being the person 
responsible for the transaction in qucstion, he 
may be held liable in consequence of such holding 
out, or in consequence of his conduct, although he 
may not be liable because he has not taken steps 
which he should take to stop the unauthorised use 
of his name. I apprehend that would apply as 
well in the case of allowing a name to be held out 
by a man representing himself as agent or as 
principal in a particular transaction, all forming 
part of the general principle of estoppel by acts 
(BYRNE, J.).—WALTER v. ASHTON, [1902] 2 Ch. 
282; 71 L. J. Ch. 889; 87 L. T. 196; 51 W. R. 


1381; 18 T. L. R. 446. 
Annotations :-—Apld. Clerk v. Motor ih a (1905), Ltd. & 


Ford (1905), 49 Sol. Jo. 418. . Dutton, Massey, 
Liverpool v. Dutton, Massey (1943), 40 R. P. C. 413; 
Harrods v. Harrod (1924), 40 T. L. R. 195. Mentd. 


Wertheimer v. Stewart, Cooper (1906), 23 R. P. C. 481; 
Motor Manufacturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce., [1925] Ch. 675. 


93. Agent acting as principal—Son carrying 
on father’s business— Liability for contracts.]|— 
Where a son had ostensibly appeared as the pro- 
prietor & conductor of the business in a trade, 
not an extensive one, & the father, to whom the 
business really belonged, was superannuated & 
incapable of conducting it :—Held: the son was 
liable on contracts connected with the business.— 
TURREL v. COLLET (1795), 1 Esp. 319. 

° Delivery of bought notes—Whether 
representation of interest of buyer.j|—A. & co. 
brokers in the City of London, were authorised by 
B., at two several times, to purchase for him, 
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8,000 tons of iron. A. & co. shortly afterwards 
delivered to B. ‘‘ bought notes,’’ which expressed 
that they had bought the iron for him at the prices 
& upon the terms therein named, & specified their 
charges for brokerage & commission, but which 
did not name any person, as the seller. B. there- 
upon paid to A. & co. the brokerage, etc., & made 
the deposits according to the terms of the bought 
notes. Pltfs. being about to advance money to 
B. upon the security of the bought notes, inquired 
of A. & co. whether they might safely rely upon 
the fulfilment of the contracts; & A. & co. there- 
upon indorsed on the contracts a memorandum, 
that in consideration of the payment of their 
brokerage, etc., they personally guaranteed the 
performance of the contracts. The advance was 
made, & the bought notes deposited, by way of 
mtge. with pltfs.; A. & co. undertaking to hold 
the iron & deposits for the benefit of pltfs. A 
considerable fall afterwards took place in the price 
of iron; & plitfs., having discovered that there 
were no other sellers but A. & co., filed their bill 
against A. & co. & B. to have the contracts can- 
celled, & for a return of the deposits :—Held: 
A. & co. having failed to prove that pltfs. knew 
the real] facts at. the time of their advance to B., 
must be taken to have represented to them that 
B.’s interest in the contracts was such as the 
documents represented it; & the decree must be 
for a return of the deposits, with interest & costs. 
—WILSON v. SHORT (1848), 6 Hare, 366; 17 
L. J. Ch. 289; 10 L. T. O. S. 519; 12 Jur. 301; 


67 E. R. 1207. 
Annotation :—Mentd. Overend, Gurney v. Gurney (1869), 
17 W. R. 1115. 


95. Clerk acting as member of firm.]— 
Pitf., having had no previous dealings with the 
firm, & knowing them only by reputation, applied 
at the place of business of ‘‘ Gondell & Co.’’ for 
orders for goods; the firm then consisting of 
T. Gondell only & being managed by E. Gondell, 
a clerk. On pltf. asking to see Messrs. Gondell 
E. Gondell presented himself & so conducted himself 
as to lead pltf. to suppose he was one of the firm 
of Gondell & Co. & had authority to order goods 
on their behalf which was not the fact. Pltf. sent 
goods, according to E. Gondell’s order, to the place 
of business of Gondell & Co., an invoice being 
made out by E. Gondell’s direction to the name of 
‘‘E. Gondell & Co.’”’ E. Gondell, unknown to 
pltf., carried on business with one Todd at another 
place; & the goods were, within three or four 
days of their delivery, pledged with deft., with a 
power of sale to secure advances bond fide made 

y him to Gondell & Todd & he sold them under 
the power without notice from pltf. :—Held: 
(1) there was no contract of sale, inasmuch as pitf. 
intended to contract with Gondell & Co. & not 
with E. Gondell personally & Gondell & Co. were 
not contracting parties; (2) no property passed 
& pltf. was entitled to recover value of goods 
from deft.—HARDMAN v. Booru (1863), 1 H. & C. 
803; 1 New Rep. 240; 32 L. J. Ex. 105; 7 
L. T. 638; 9 Jur. N. S. 81; 11 W. R. 239; 158 
E. R. 1107. 

Annotations :—As8 (1) Folld. Cundy v. Lindsay (1878), 3 

App. Cas. 459. - Whitehorn v. Davison, [1911] 1 

- B. 463; Phillips v. Brooks, (1919) 2 K. B. 243; Folkes 
v, King, (1923| 1 K.B. 282. ae to (2) Folld. H v. 
Fowler (1875), L. R. 7 H. L. 757. Befd. Lak 

1 K. B. 366. Generall 


{1926} e Us M eo 
estern Bank (1875), L. R. 10 C. P. 354 





Cheque Bank, Arnold v. City Bank (1876), 1 C. P. D. 
578: G. W. Ry. v London & County Bank (1901), 85 
Ay Po Oppenheimer v. Frazer & Wyatt, [1907) 2 


sentation that shippers & sellers distinct parties— 
J.—VOL. XEXV. 


96. —— Delivery of invoice—Whether repre-_ 
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Question for jury.]—A collateral statement, made 
at the time of entering into a contract, but not 
embodied in it, must, in order to invalidate the 
contract on the ground of its being a fraudulent 
statement be shown not only to have been false, 
but to have been known to be so by the party 
making it, & that the other party was thereby 
induced to enter into the contract. 

A cargo of coffee was sold by a broker, for 
H. P. & co., of Liverpool; & the words ‘' invoiced 
to the sellers as of first shipping quality,’’ were 
introduced into the bought & sold notes. At the 
same time the invoice was shown to the buyers, 
which stated the cargo to be shipped by H., 
Brothers & co. consigned to H. P & co. for sale on 
account & risk of whom it may concern—3,150 
bags ‘‘ first shipping quality.’’ H. Brothers & co. 
were a branch house at Rio de Janeiro, composed 
of the same partners as the firm of H. P. & co. 
In an action on the case against H. P. & co. for 
deceit :—Held: it was a proper question for the 
jury, whether the invoice imported that the coffee 
was invoiced to defts. by distinct parties as the 
sellers thereof. 

The only inference of fraud in the present case 
arises from the peculiar forms of the instrument ; 
that is a part of the case which seems fit for a jury, 
the question being, whether the invoice would 
necessarily be understood by mercantile men as 
an invoice usually passing from one house to 
another (PARKE, B. 

The fraud which vitiates a contract, & gives 
the party a right to recover, does not in al] cases 
necessarily imply moral turpitude (LORD 
ABINGER, C.B.). 

If a person makes a representation or takes an 
oath of that which is true, if he intend that the 
party to whom the representation is made should 
not believe it to be true, that is a false representa- 
tion (ALDERSON, B.).—MOENS v. HEYWORTH 
(1842), 10 M. & W. 147; H. & W. 138; 10 L. J. 
Ex. 177. 

Annotations :—Refd. Udell ». Atherton (1861), 7 H. & N. 
172; Derry v. Peek ie): 14 App. Cas. 337. Mentd. 
Gorsuch v. Cree (1860), 2 L. T. 567; Mackay v. Com- 
mercial Bank of New Brunswick (1874), L. R. 5 P. C. 
394; London Assce. v. Manael (1879), 11 Ch. D. 363; 


Joel v. Law Union & Crown Insce., ee) 2K. B. 431; 
Yorke v. Yorkshire Insce., [1918] 1 K. B. 662. 


-.]—See, generally, AGENCY, Vol. I., pp. 624 


et seq. 
Assumption of character of parties.) — See 


PARTNERSHIP. 
Criminal personation.]— See CRIMINAL Law, Vol. 


XV., pp. 1056, 1057, No. 11,932. 
Personation In elections.|—See ELECTIONS, Vol. 
XX., pp. 97, 98, Nos. 764-773. 


SUB-SECT. 2.— STATEMENTS OF INTENTION. 
See Part | Sect. Z, ante. 


SUB-SECT. 3.—STATEMENTS OF OPINION OR 
BELIEF. 


See Part I1., Sect. 3, ante. 


SUB-SECT. 4.—OMISSION, SILENCE OR 
INACTION. 


See Part III., Sect. 2, post. 
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MISREPRESENTATION AND FRAUD. 


Part IIl—What Constitutes Misrepresentation. 


Sect. 1.—FALSITY. 
SuB-sECT. 1.—IN GENERAL. 

97. Representation in fact true—Intention that 
representee should believe it false.|—-MOENS v. 
HEYWORTH, No. 96, ante 

What constitutes talsity.]—See Sub-sect. 2, posi. 

vee constitutes fraud.|—-See Part IV., Sect. lL, 
po 


SUB-8ECT. 2.—WHAT AMOUNTS TO FALSITY. 
A. Statements Substantially Accurate. 

98. Non-material misdescription not sufficient 
—Statement by agent of company.|—A co., of 
which applts. were directors, was in negotiation 
with resps. for an advance upon the security of 
sheep & wool, the property of the co.; L., an 
agent of the co., wrote in answer to a question of 
resps., ‘‘ The mtge. to N. is the only incumbrance 
on the sheep & wool ’’; in fact there were two other 
outstanding incumbranccs, but at the time of 
writing L. had them both in his possession on 
behalf of the co., under an agreement that they 
should be paid off out of the advance to be made 
by resps., which was in fact done :—Held: under 
these circumstances there was no evidence that L. 
was guilty of making a false representation of the 
position of the co,—BEAR v. STEVENSON (1874), 
30 L. T. 177, P. C. 

Exeggeration or puffing.|——Sce Part I., Sect. 8, 
ante 

Contracts for sale of land.|—--See SaLk or LAND. 

Contracts of insurance.|—-See INSURANCE, Vol. 
XXIX., pp 51, 62, Nos. 144-151. 

Contracts of guarantee.]—See GQUARANTER, Vol. 
XXVI., p. 210, Nos. 1649-1656. 


B. Ambiguous Statements. 

99. How interpreted—Intention of representor 
to be considered.]—Moralists & jurists tell us that 
words are to be understood in Cts. of Justice in 
the sense in which the person using them asked or 
believed that they should be understood by the 
person to whom they were addressed (LORD 
CAMPBELL, C.).—Piaaotr v. STRATTON (1859), 
1DeG.F. & J.38; 20L.J.Ch1; 1L.T. 111; 
24 J. P. 69; 6 Jur. N. S. 129; 8 Ww. R. 18; 45 
E.R. 271, L. CG. & L. JJ. 

Annotations :—Refd. Kendall v. Hill (1860), 2 L. T. 717; 
Martin v. Douglas (1867), 16 W. a 268; Spioer v. Martin 
(1888), 14 App. Oas. 12; Low ae hee {18811 3 Ch. 
82; Konnard v, Ashman, 1804), 1 T.L. R. 213. entd. 
'Traill v, searing (1868), § w Rep. 362: Brabant v. Wilson 
1865), ; 49; “Tall v. Metropolitan Board of 

orks (1867), sb & 8.777; Maddison v. Alderson (1883), 

8 App. Cas. 467; Mackenzie v. Childers (1889), 4 a a af 

265 ; Tomkineon v. Balkis Consolidated Co., rs 

Wi es 
v. Spooner, {1911} 2 K.B 


Q. B. 614; Wheaton v. ;, Maple, [1893] 8 Ch. iB; 

100. Whether deemed a false statement— 
Question for jury.|—-An action for false repre- 
sentation, contained in the prospectus of a co., of 
which deft. is a director, is maintainable, although 
such representation may be capable of a meaning 
in which it would not be literally false. In such 
a case it is for the jy to say whether the a 
sentation was made in the sense necess 
maintain the action.—CLARKE v. Dickson (i869), 
6C. B. N.S. 453; 28 L. J.C. P. 225; 88 L. T 


O. S. 186; 23 J. P. 326; 5 Jur. N. S. 1029; 7 

W. R. 443: 141 HE. R. 633. 

Annotations :—Mentd. Nicholson v. Ricketts (1 860), * KR. & KE. 
497; Edgington v. Fitzmaurice (1885), 29 Ch. D. 459. 
101. When misleading to representee. — 

Relief given against a contract where the pur- 

chaser knew that the vendors, the assignees of a 

bkpt. were ignorant of a circumstance con- 

siderably increasing the value. 

If an estate is offered for sale & I treat for it, 
knowing that there is a mine under it, & the other 
party makes no inquiry, I am not bound to give 

m any information of it. . Buta very little is 
sufficient to affect the application of that principle. 
. If a word, a single word be dropped, which 

tends to mislead the vendor, the principle will 

not be allowed to operate (LORD ELpon, C.). 

f one man understands an expression in one 
sense, & another in a different sense, though the 
ct. might impute to both that they understood it 
in the right sense, yet if there has been any 
mistake, & especially if the expression used by one 
party has at all misled the other, it is always 
material in considering what a ct. of equity will do 
with the case (LORD ELDON, C.).—TURNER v. 
HARVEY (1821), Jac. 169 ; 37 BE. R. 814, L. C. 
tations :—Conasd. Walters vw. Morgan (1861), 3 De G. 

7 ey, 718. Apld. Thompson v. Lambert (1868), 17 W. R. 

Consd. D avies e London & Provincial Marine Insce, 

(t8is), e Ch. =i 9. Refd. Davis ». Ohrly (1898), 14 

L. Kt. 260. Mentd. Shrewsbury & Birmingham Ry. 

i & N. W. Ry. (1853), 4 De G. M. & G. 115. 

102. .|—If the words are susceptible 
of different meanings he is deceived, not by the 
words used, but by his construction of them 
(LORD CHELMSFORD, C.).—H ALLOWS v. FERNIE 
(1868), 3 Ch. App. 467; 18 L. T. 340; 16 W. R. 
873, L. C. 

Annotations :—Refd. Bellairs v. Tucker (1884), 13 Q. 

562, Mentd. Sharpley v. Louth & Kast Coast Ry. (1818), 

2 Ch. O63 ; ork Tram. Co. v. Willows ers 

L. J. ys 257; Re Scottish Petroleum Co. (188 3), 33 

Ch. D. 413; Re Medical Attendance Assoon., Onslow's 

Case (1886), 55 L. T. 612; He Great Northern Salt & 

Chemical Works, £x p. Kennedy (1890), 44 Ch. D. 472. 

108. |—CAPEL & Co. v. Sim’s SHIPS 
COMPOSITIONS Co., LTD., No. 432, post. 

104. Fraudulent intent -]—To con- 
stitute a fraudulent misrepresentation, it need not 
be made in terms expressly stating the existence 
of some untrue fact ; but, if a statement be made 
by one party, in such terms as would naturally 
lead the other party to suppose the existence of 
such state of facts, &, if such statement be so made 
designedly & fraudulently, it is as much a fraudu- 
lent misrepresentation, as if the statement of the 
untrue facts were made in express terms (CROMP- 
TON, J.).—-LEE v. JONES (1864), 17 C. B. N. 8S. 
482; 34 L. J.C. P. 181; 12 L. T. 122; 11 Jur. 
N.S. 81; 13 W. R. 318; "144 EB. R. 194, Ex. Ch. 


Annotations :—Refd. Phillips v. Voxel (1872), L. R. 7 Q. B. 























666; Welton v. Somes Ba a 46; ones 
General Omnibus Co. owray, pie) $ k. B 72. 
Mentd. Fietcher v. Krell (1873), 4 553 iawace 


v. Simpson a 21 W. R. 439; Mackwth v. Walmes! esley 


(1884), 51 L. T 
——— ———.]|—-MOORE v. BURKE, No. 








—— apy BE The prospectus of 
a co., which was being formed to take over iron- 
works contained a statement that ‘‘ the present 
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1. Indtcation of doubt—When certatnty erista.}—It is misrepresentation 
sailed ’’ when it is ras known that she has sailed. — ic InLous e. DUGUID (1813), 17 Fac. 


to say that a 


ath “tg reported to have 


Part III.—Waat Constitutes MISREPRESENTATION. 


value of the turnover or output of the entire works 
is over £1,000,000 sterling per annum.” If that 
statement meant that the works had actually in 
one year turned out produce worth at present 
prices more than a million, or at that rate per year 
it was untrue. If it meant only that the works 
were capable of turning out that amount of produce 
it was true. In an action of deceit for fraudulent 
misrepresentation whereby pltf. was induced to 
take shares he swore in answer to interrogatories 
that he ‘‘ understood the meaning ’’ of the state- 
ment ‘‘to be that which the words obviously 
conveyed ’’ & at the trial was not asked either in 
examination or cross-examination what interpre- 
tation he had put upon the words :—Held: the 
statement taken in connection with the context 
was ambiguous & capable of the two meanings ; 
it lay on pltf. to prove that he had interpreted the 
words in the sense in which they were false & 
had in fact been deceived by them into taking 
the shares & that as he had as a matter of fact 
failed to prove this the action could not be 
maintained. 

(2) In an action of deceit pltf. cannot recover 
unless he proves that the representation made 
to him was false in a material particular, that the 
intention to deceive must necessarily be implied, 
& that he incurred damage by acting on the faith 
of the false representation. 

If, in the context in which it stands, it could not 
be honestly intended or reasonably understood 
in any other sense, I should think that applt.’s 
case was made out, although he has contented 
himself with swearing in answer to deft.’s inter: 
rogatories, that he understood the meaning of the 
words to be ‘‘that which they obviously con: 
vey,’ & has professed to be unable to express in 
other words what he understood to be the meaning 
thereof. . . . But it is otherwise, in my opinion, 
if the words in the context in which they stand 
may have been honestly intended to bear another 
sense, in which they would be true, & might 
reasonably have been so understood by an 
intelligent man of business (LORD SELBORNE, C.). 

(3) If with intent to lead pltf. to act upon it, 
they put forth a statement which they know may 
bear two meanings, one of which is false to their 
knowledge, & thereby pltf. putting that meaning 
on it is misled, I do not think they can escape by 
saying he ought to have put the other (LorpD 
BLACKBURN). 

(4) The motive of the person saying that which 
he knows not to be true to another with the 
intention to lead him to act on the faith of the 
statement is immaterial. Defts. might honestly 
believe that the shares were a capital investment, 
& that they were doing him a kindness by tricking 
him into buying them. If they did trick him 
into doing so, they are civilly responsible as for a 
deceit (LORD BLACKBURN). 

(5) He (pltf.) must establish that this fraud was 
an inducing cause to the contract; for which 
purpose it must be material, & it must have 
produced in his mind an erroneous belief, 
influencing his conduct (LORD SELBORNE, C.). 

(6) I think the tribunal which has to decide 
the fact should remember that now, & for some 
years past, pltf. can be called as a witness on his 
own behalf, & that if he is not so called, or being so 
called does not swear that he was induced, it adds 
much weight to the doubts whether the inference 
was a true one. I do not say it is conclusive 
(LORD BLACKBURN). 

(7) I think if it is proved that defts. with a view 
to induce pltf. to enter into a contract made a. 
statement to plitf. of such a nature as would be | 
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likely to induce a person to enter into a contract 
& it is proved that pltf. did enter into the contract, 
it is a fair inference of fact that he was induced 
to do so by the statement (LORD BLACKBURN). 

(8) I agree in what is said by Corron, L.J., in 
Arkwright v. Newbold, No. 114, post, ‘‘ An action 
of deceit is a common law action & must be 
decided on the same principles, whether it be 
brought in the Ch. Div. or any of the common 
law Divs.; there being in my opinion no such 
thing as an equitable action for deceit’? (LORD 
BLACKBURN).—SMITH v. CHADWICK (1884), 9 
App. Cas. 187; 53 L. J. Ch. 873; 50 L. T. 697; 


48 J. P. 644; 32 W. R. 687, H. L. 
Annotations :—As to (1) Apld. Bellairs v. Tucker (1884), 
13 Q. B. D. 562; Moore v. Explosives Co. (1887), 56 
L. J. Q. B. 235; Derry v. Peek (1889), 14 App. Cas. 337. 
Consd. McKeown v. Boudard-Peveril Gear Co. (1896), 
65 L. J. Ch. 735; Bisset v. Wilkinson, [1927] A. C. 177. 
As to (2) Consd. Re London & Leeds Bank, Xz ‘iz Carling, 
Carling ». London & Leeds Bank (1887), 66 L. J. Ch. 321 : 
Nash v. calthorpe: [1905] 2 Ch. 237. fd. Capel v. Sim’s 
an Compositions Co. (1888), 57 L. J. Ch. 718; Glasier 
v. Rolls (1889), 42 Ch. D. 486; Knox v. Hayman (1892), 
67 L. T. 137; Greenwood v. Leather Shod Wheel Co., 
1900} 1 Ch. 421: Cackett v. Keswick, [1902] 2 Ch. 456; 
acleay v. Tait, [1906] A. C. 24; Shepheard v. Bray, 
[1906] 2 Ch. 285. 4s to (4) Refd. Edgington v. Fitz- 
maurice (1885), 29 Ch. D. 459; Derry v. Peek (i559), 
App. Cas. $37. 4a to (5) Gonad. Arnison v. Smit 
(1889), 4] Ch. D. 348; Derry v. Peek (1889), 14 
. As to (6) Consd. Arnison v. Smith (1889), 4 
: ‘ ‘ 902) 2 Ch. 456; 
v. Calthorpe, [1905] 2 Ch. 237. Aeto (7) Consd. H : 
Twisden (1886), 55 L. J. Ch. 481 ; Arnison v. Smith (1889), 
41 Ch. D. 348; Androws v. Mockford (No. 1) (1896), 738 
L. T. 726. Refd. Nash »v. Calthorpo, 1905) 2 Ch. 237, 
As to (8) Apprvd. Derry;v. Peek (1889), 14 App. 
(ienerally, . Smith v. Reed (1886), 2 T. L. R. 4 
Angus v. Clifford, [1891] 2 Ch. 449; Re rratahY eongt oe Coal 
Consumers’ Assocn., Karberg’s Case (1892) L. T. 700; 
Broome rigor {1903} 1 Ch. 586; Pearson v. Dublin 











COMA: (1 C. 351; Tackey ». MoBain, [1912] 
A. C. 186. 

107. —— -—~—.]— Low v. BouvERIE, No. 
254, post. 

108. ~——.]—Where an ambiguous 


expression was used it must be shown that it 
was used with a fraudulent intent (BowEN, L.J.).— 
WatTTs v. ATKINSON (1892). 8 'T.. Li. R. 235, C. A. 

Statement in prospectus.|—See Com- 
PANIES, Vol. IX., pp. 114, 118, 119, 128, 126, 128, 
Nos. 545, 546, 584, 588, 631, 652, 669, 670. 


C. Representations Compounded of More than One 
Statement. 

Whole representation must be looked at—Sale by 
auction.]—See AUCTION & AUCTIONEERS, Vol. III., 
p. 18, Nos. 134, 135. 

Company prospectus.|—See COMPANIES, 
Vol. TX.. p. 112, No. 631. 

Life insurance circular.] 
Vol. XXIX., p. 371, No. 2977. 











See INSURANCE, 


SuB-SECT. 3.— DATE AT WHICH FALSITY MATERIAL. 


109. Time when representation acted on—Con- 
tinuing representation.|—(1) When a party has 
practised a deception with a view to a particular 
end, which has been attained by it, he cannot be 
allowed to deny ite materiality. 

(2) Representations inducing a person to enter 
into a particular contract, though not made at 
the moment the contract is actually entered into, 
sonstitute, if fraudulently made, dolus dans locum 
contractus. 

It is a continuing representation. The repre- 
sentation does not end for ever when the repre- 
sentation is once made (LORD CRANWORTH). 

(3) Can it be permitted to a party who has 
practised a ead doe with a view to a particular 
md, which has been attained by it, to speculate 

c2 
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Sect. 1.—Falsity: Sub-sect. 8. Sect. 2: Sub-sects. 
1 & 2, A. (a). 

on what might have been the result if there had 

been a full communication of the truth ? (LORD 

CHELMSFORD. C.).—SMITH v. Kay (1859), 7 H. L. 

Cas. 750; 80 L. J. Ch. 45; 11 E. R. 209, H. L. ; 

affg. 8. C. sub nom. Kay v. SmiTrH (1856), 21 


eav. 522. 
Annotations :—As to (3) Apld. Gordon v. Strect, [1899] 


2Q.B. 641. Generally, Mentd. Aylesford v. Morris (1873), 
8 Ch. App. 484; King v. Anderson (1874), 23 W. R. 196. 


—_— Error in bank pass book.|—See 
BANKERS, Vol. III., pp. 248-247. 

—— —— Statement in prospectus.]|—See Com- 
PANIES, Vol. IX., p. 114, Nos. 547, 548. 

— — False representation corrected—Sale by 
auction.]— See, generally, AUCTION & AvUC- 
TIONEERS, Vol. III., pp. 17, 18, Nos. 124-128. 

——— True representation becoming false—Sale by 
auction.|—See AUCTION & AUCTIONEERS, Vol. ITI., 
p. 16, No. 120 

—— -—— Statement in prospectus.|—See 
COMPANIES, Vol. IX., pp. 189-141, 271-273, Nos. 
772-784, 1670-1679. 

—— Effect of subsequent non-belief.|— 
See Part IV., Sect. 1, sub-sect. 4, post. 








SrctT. 2.—OMISSION, SILENCE OR INACTION. 
SUB-SECT. 1.—GENERAL RULE. 

See Estoprnn, Vol. XXI., pp. 328 et seq. 

110. Mere silence no misrepresentation.|—If a 
aa who is asked by a tradesman respecting 
he circumstances & credit of another, tells him 
that he has been paid a debt due to himself from 
such person, & that he was ready to give him credit 
for anything he wanted; that representation 
would not be sufficient to support an action for a 
deceitful misrepresentation of such person’s cir- 
cumstances, whereby the tradesman was induced 
to give him credit although such person had been 
before that time discharged under an insolvent 
Act, & that deft. knew it but did not mention it. 
Such a colloquium will not support an innuendo 
that deft. meant thereby that such person was in 
good circumstances & fit to be trusted generally 
with goods on credit.—GAINSFORD v. BLACHFORD 
(1819), 7 Price, 544; 146 E. R. 1056. 

111, ——.]—TURNER v. HARVEY, No. 101, ante. 

at: ——.] — WALTERS v. MORGAN, No. 187, 
post. 

118. ——--.]—In an action by a governess for 
breach of an agreement in writing, in which she 
was described as K., spinster, & by which deft. 
undertook that she should be employed for a term 
of three years, it was pleaded that pltf. intending 
to induce deft. to enter into the contract, con- 
cealed from him a fact material to her qualifica- 
tions as such governess, & material to be known 
by deft. in engaging her as such governess, namely, 
that she had previously been married, & that the 
marriage had been dissolved by decree of the 
Divorce Ct. :—-Held: the plea was bad, as there 
was no allegation of fraud, & the mere non- 
disclosure of a material fact was, except in the case 
of policies of insurance, no answer to an action 
upon a contract.— FLETCHER v. KRELL (1878), 
42L.J.Q.B.55; 28L.T. 105; 873. P. 198. 
Annotation :—Refd. Pearce v. Foster (1885), 2 T. L. R. 76. 

114. ———.]—(1) Supposing you state a thing 
partially, you may make as false a statement as 
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much as if you misstated it altogether. Ever7 
word may be true, but if you leave out something 
which qualifies it, you may make a false statement 
(JamMEs, L.J.). 

(2) In an action of deceit the representation to 
found the action must not be innocent, that is to 
say, it must be made either with knowledge of its 
being false or with a reckless disregard as to 
whether it is or is not true (CoTToN, L.J.). 

(3) An action of deceit is a common law action 
& must be decided on the same principles whether 
it be brought in the Ch. Div. or any of the common 
law Divs., there being, in my opinion, no such 
thing as an equitable action for deceit (COTTON, 
L.J.).— ARKWRIGHT v. NEWBOLD (1881), 17 Ch. D. 
30], 813; 50 L. J. Ch. 872; 44 L. T. 303; 29 
W. R. 455, C. A. 


Annotations :—As to (1) Refd. Roots v. Snelling (1883), 
48 L. T. 216. As to (2) Consd. Mathias vo. Yetts (1882), 
46 L. T. 497. Apld. Nash v. Wooderson (1884), 52 L. T. 


49. A d. Derry v. Peek (1889), 14 App. Cas. 337. 
Refd. Potite v. Baker (1883), 11 Q. B. D. 255. Ae to (3) 
Consd. Mathias v. Yetts (1882), 46 L. T. 497. Ap d. 
N 52 1 T. 49. Folld. Smit v. 
Chadwick (1884), 9 App. Cas. 187. Apprvd. Derry v. Peek 
1889), 14 App. Cas. 337. Generally, Refd. Boswell v. 
oaks (1883), 23 Ch. D. 302; Re Scottish Petroleum Co., 
Wallace’s Case (1883), 49 L. T. 348; Capcl v. Sim’s Ships 
Compositions Co. (1888), 57 L. J. Ch. 713. entd. 
Lydney & Wigpool Iron Ore Co. v. Bird (1885), 31 Ch. D. 


115. -}— Inasmuch as a_ purchaser is, 
generally speaking, under no antecedent obliga- 
tion to communicate to his vendor facts which 
may influence his own conduct or judgment when 
bargaining for his own interest, no deceit can be 
implied from his mere silence as to such facts, 
unless he undertakes or professes to communicate 
with them. This, however, he may be held to do, 
if he makes some other communication which, 
without the addition of those facts would be 
necessarily or naturally & probably misleading. 

If it is a just conclusion that he did this inten- 
tionally & with a view to mislead in any material 

oint, that is found. ... A man is presumed to 
intend the necessary or natural consequences of 
his own words & acts & the evidentia rei would 
therefore be sufficient without other proof of 
intention. 

If the vendor was not, in fact, misled, the 
contract could not be set aside; because a dolus 
which neither induced nor materially affected the 
contract is not enough (LoRD SELBORNE, C.).— 
COAKS v. BOSWELL (1886), 11 App. Cas. 232; 55 
L. J. Ch. 761; 55 L. T. 32, H. oe reveg. 8. C. 
sub nom. BOSWELL v. Coaks (1884), 27 Ch. D. 424, 
C. A.; subsequent proceedings, sub nom. BOSWELL 
v. Coaks (No. 2) (1894), 86 L. T. 365, n., H. L. 
Annotations :—Refd. Davis v. Ohrly (1898), 14 T. L. R. 260. 

Mentd. Re Boswell, Merritt v. Boswell, [1906] 2 Ch. 359. 

116. -\—HowarRD v. EsScCOMBE (1887), 3 
T. L. R. 316. 

117. ———.]-CHARSLEY v. (1888), 4 
T. L. R. 528. 

118. |—A statement may have been made 
to somebody who remained silent; but as far as 
I know silence has never yet been held to amount 
to misrepresentation (JOYCE, J.).—SEDDON v. 
NorRTH EASTERN SALT Co., LTp., [1905] 1 Ch. 326 ; 
91L. T. 798; 58 W. R. 232; 49 Sol. Jo. 119. 


Annotations :—Refd. Hindle v. Brown (1907), 98 L. T. 44; 
Re B > Co 7 
r 


2K. B. 832 Fer Paris 
Orleans . R. 68; 
ig National Reinsurance v. Greenfield, [1921] 2 K. B. 








COAKS 





m e e 
vw. Leeston Shipping 0. (1919), 36 T. L 





PART III. SECT. 2, SUB-SECT. 1. 
1101. Mere silence no misrepresentation.}—THOMPSON v. LAMBERT (1868), 17 W. R. 111.—IR. 


Part II].—Wxat Constrrures MISREPRESENTATION. 


119. -——- Though moral duty to een me 
(1) I am not aware of any case in which an action 
at law has been maintained against a person for 
an alleged deceit, charging merely his concealment 
of a material fact which he was morally but not 


legally bound to disclose (LORD CHELMSFORD). 


(2) In a civil proceeding of this kind all that 
your lordships have to examine is the question, 
Was there or was there not misrepresentation in 
point of fact? If there was, however innocent 
the motive may have been, your lordships will be 
obliged to arrive at the consequences which 


properly would result from what was done (LORD 
CAIRNS). 


(3) There can be no doubt that equity exercises 
a concurrent jurisdiction in cases of this descrip- 
tion & the same principles applicable to them must 
prevail both at law & in equity (LorpD CHELMS- 


FORD).—PEEK 1. GURNEY (1873), L. RK. 6 H. L. 
377; 43 L. J. Ch. 19; 22 W. R. 29, H. L.; affg. 
(1871), L. R. 18 Eq. 79. 
Annotations 
(1885), 29 Ch. D. 459. Refd. Arkwright v. Newbold (1881), 
17 Ch. D. 301; Smith v. Chadwick (1882), 20 Ch. D. 27; 
Lange v. Barton (1891), 7 T. L. K. 451; Cackett v. Kes- 
wick, [1902}) 2 Ch. 456. 48 to (2) Consd. Eaglesfield v. 
Londonderry (1876), 4 Ch. D. 693; Derry v. Peck (1889), 
App. Cas. 337. Refd. Tackey v. McBain, [1912] A. C. 
48 to (3) Refd. Newbigging v. Adam (1886), 34 
Ch. D. 582; Nocton v. Ashburton, [1914] A. ©. 932; 
Geipel v. Peach, [1917] 2 1 Generally, Refd. 
Phosphate Sewage Co. 1. Hartmont (1876), 34 L. T. 154; 
Schroeder v. Mendl (1877), 37 L. T'. 452; Cargill v. Bower 
(1878), 10 Ch. D. 502; Davics v. London & Provincial 
Marine Insco. (1878), 38 L. T. 478; Weir v. Bell (1878), 
3 Kx. D. 238; Glasier 7. Rolls (1889), 42 Ch. D. 436; 
Salaman v. Warner (1891), 65 L. T. 132; Aaron's Reefs 
v. 'Twiss, [1896] A. C. 273; Andrews v. Mockford, [1896] 
1 Q. B. 372. entd. Pender v. Fox (1872), 20 W. R. 966 ; 
Ne bee v. Grant (1878),4C. P. D.40; R.v. Moat (1881), 
50 L. J. M.C. 113; Phillips v. Homfray (1883), 24 Ch. D. 
439; Young v. Wallingford (1883), 52 L. J. Ch. 590; 
Re Southport & West Lancashire Banking Co., Fisher & 
Sherrington’s Case T 2 


peat 43 L. T. 832; Hatchard ». 
ke eee Q. B.D. 771; Cavalier v. Pope, [1905] 





. B. 757; Chapman v. Groat. Central Freehold 
Mines (1905), 22 T. L. R. 90; Quirk v. Thomas, [1015] 
1K. B. 798. 

120. ——.]—MARNH4M v. WEAVER, No. 
90, ante. 
121. Where no duty to disclose.|—Mcre 





silence as regards a material fact, which the one 

party is not bound to disclose to the other, is not 

a ground for rescission, or a defence to specific 

performance.—-TURNER v. GREEN, [1895] 2 Ch. 

205; 64 L. J. Ch. 5389; 72 L. T. 763; 43 W.R. 

537; 39 Sol. Jo. 484; 13 R. 551. 

Annotation :—Apld. Carlish v. Salt, [1906] 1 Ch. 335. 

122. -J}—Mere non-disclosure on the 
part of the vendor, apart from circumstances 
imposing a duty upon him to disclose or inform 
the other party, does not entitle the purchaser 
to avoid his contract (Joyce, J.).—CARLISH v. 
SALT, as reported in, [1906] 1 Ch. 335 ; 75 L. J. Ch. 
175; 94 L. T. 58. 

Annotations :—Refd. Shepherd r. Croft, (1911) 1 Ch. 521; 
Tingley v. Miiller, [1917] 2 Ch. 144; Beyfus v. Lodge, 
[1925] Ch. 350. 

~.]—See, also, SALE OF GooDs; SALE 








OF LAND. 
.]—See, aleo, COMPANIES, Vol. IX., p. 109, 
No. 492. 


SUB-SECT. 2.—EXCEPTIONS TO GENERAL RULE. 
A. Concealment. 
(a) In General. 
See ESTOPPEL, Vol. XXI., pp. 346, 347, Nos. 
1320-1324. 
123. Whether amounting to misrepresentation.| 
—In treaties for an agreement, a wilful & 
industrious concealment of a material fact, by one 


:—As to (1) Consd. Edgington v. Fitzmaurice 
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of the parties, in order to keep the other in 
ignorance, & to profit by that ignorance, is a gross 
fraud, & will in equity set aside the contract.— 
MEADE v. WEBB (1744), 1 Bro. Parl. Cas. 308; 1 
E. R. 586, H. L. 

124. -|—There is fraud apparent on the 
face of the transaction. . . . All the circumstances 
& urgency of the case should have been disclosed 
to the boatman at the time & he should have been 
asked whether he chose to undertake the risk 
(Lorp KENYON, C.J.).—Epwarps v. SHERRATT 
(1801), 1 East, 604; 102 BE. R. 2338. 

126. ——.]}—-In an action on the case for giving 
& false character to a tradesman, whereby he was 
induced to trust an insolvent person :—Held: (1) 
fraud was necessary to support the action. 

(2) Fraud may consist as well in the suppression 
of what is true, as in the representation of what is 
false. If a man professing to answer a question 
select those facts only which are likely to give 
a credit to the person to whom he speaks, & 
keeps back the rest, he is a more artful knave than 
he who tells a direct falsehood (CHAMBRE, J.). 
—Tapp v. LEE (1803), 3 Bos. & P. 367; 127 EK. R. 


200. 
Annotations :—.As to (1) Refd. Foster v. Charlos (1830), 7 





Bing. 105. 4s to (2) Consd. Fuster v. Charles eee 6 
Bing. 396. Generally, Refd. Ames v. Millward (1818), 2 
Moore, C. P. 713. 

126. .}—Semble: where a fact is in the 





knowledge of the party who is the proposer of a 
compact, & is a fact which, if known to the other, 
would be unfavourable to him who proposes, the 
suppression of the fact will be, in point of law, a 
fraud ; although the other party made no nn ald 
on the subject.—BRUCE v. RULER (1828), 2 Man. 
& Ry. K.B.38; 6L. 3.0.8. K. B. 228. 

Annotation :—Consd. Gray v. Owen, [1910] 1 K. B. 622. 

127. .J}—A., on Tuesday, Nov. 17, asked 
B. to give him change for a cheque for £10 10a. 
drawn by C. on W. & co., bankers. B. did so, & 
kept the cheque till the following Saturday, when 
he paid it to his bankers. On Monday, Nov. 23, 
W. & co. stopped payment, & the cheque was not 
paid by them. On the evening of that day B. told 
A. that the cheque had been returned, not telling 
A. that W. & co. had stopped payment, a fact which 
A. did not know. A. gave B. £5, & an J.0.U. for 
£5 10s8., & took back the cheque. It was proved 
that C. had funds in the hands of W. & co. :— 
Held: the suppression of the fact by B. that W. 
& co. had stopped payment, & the statement by 
him that the cheque had been returned, amounted 
to such a fraud upon A. as would entitle him to 
recover back the £5, in an action for muney had & 
received ; &, to entitle him to do so, it was not 
necessary that he should have given or tendered 
back the check to B.—BILuina v. Rigs (1841), 
Car. & M. 26, N. P. 

128. J—(1) A fraudulent suppression or 
concealment may be, & sometimes is, equivalent 
civiliter to a false assertion fraudulently made in 
express terms (KNIGHT BRUCE, V.-C.). 

(2) The burthen of proof lies upon the party who 
affirms, not upon the party who denies, but the 
rule is not unqualified, nor is it without exception. 
Neither criminality nor fraud is to be presumed 
(KNniGHT BrucE, V.-C.).—STIKEMAN v. DAWSON 
(1847), 1 De G. & Sm. 90; 4 Ry. & Can. Cas. 585 ; 
16 L. J. Ch. 205; 8L. T. 0.8. 551; 11 Jur. 214; 
63 E. R. 984. 

Annotations :—As to (1) Refd. Stocks ». Wilson, [1913] 2 

K. B. 235; Leslfe v. Sheill, (1914) 3 K. B. 607. Generally, 
° ht v. Leonard (1861), 11 C. B. N. 8. 258; 

Miller v. Blankley (1878), 38 L. T. 4527. 

129. -]—Misrepresentations may be either 

by a suppression of the truth or an aesertion of 
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Sect. 2.—Omission, silence or inaction: Sub-sect. 2, 
A. (a) ( 


what is false; but to be the ground for avoiding 
the contract, the representation must be one 
‘* dans locum contractut,” or such, that it is reason- 
able to infer, that in its absence the party deceived 
would not have entered into the contract.— 
PULSFORD v. RICHARDS (1853), 17 Beav. 87; 22 
L. J. Ch. 659; 22 L. T. O. S. 51; 17 Jur. 865 ; 

1 W. R. 295 ; 61 E. R. 965. ae 

—_ i , hton 53), 
Angers — BM Sema Si PUNT Shar 2 


and v. Leech BEBE): 27 L. T. O. S. 59; Gordon v. 
Street, [1899] 2 Q. 


180. -J—(1) Wieks a person has been, by 
the fraudulent misrepresentations of directors, 
or by their fraudulent concealment of facts, drawn 
into a contract to purchase shares in a co., the 
directors cannot enforce the contract against ‘him, 
but he may rescind it. But he must do so within 
a reasonable time. 

It is said that everything which is stated in the 
prospectus is literally true & so it is, but the objec- 
tion to it is not that it does not state the truth as 
far as it goes, but that it conceals most material 
facts with which the public ought to have been 
made acquainted, the very concealment of which 
gives to the truth which is told, the character of 
falsehood (LORD CHELMSFORD, CG. e 

(2) A contract induced by fraud is not void, 
but voidable.—OaAkzEs v. TURQUAND & HARDING, 
PERK v. TURQUAND & HARDING, He OVEREND, 
GurRNEY & Oo. (1807), L. R. 2 H. L. 325; 36 
a J.Ch. 049; 16L. 7.808; 15 W. R. 1201, H. 1. ; 

affg. 8. C. sub nom. Re OVEREND, GURNEY & Co., 

wp. OAKES & PEEK, L. BR. 3 Hq. 576. 


Annotations :—As to (1) Consd. Overend, Gurney v. Gurney 
(1869), 4 Ch. App. 701. pid. xe Goneral Provincial Lito 
ce., Hx p. Vaintreo (1870), 18 W. It. 396. Const. 
Waterhouse v. Jamivson (1870), L. lt. 2 Sc. & Div. 29; 
Peck v. wintre (1871), L. li. 13 Eq, 79, Refd. endoreon 
5 Ka. ; Kent v. Freehold Land 
& Bricemaisn Go, (1868), 3 Ch. App. 493; Ogilvie v. 
Currie (1868), 57 L. J. Ch. 541; Zte Aberaman Ironworks, 
Peek’'s Cage (1860 y 4Ch. App. 532 ; He Estates Investment 
Co., Pawle’s Caso (1869), 4 Ch. App. 497 ; Re London & 
County General Agency Assocn., Hare’s Case (1869), 4 Ch. 
App. 508; MckKuen v, West London Wharves & Ware- 
houses Co. (1871), 6 Oh. App. 655 ; 3 ee v, City & County 
Bank, Collins v. City & vireo Cee a » 3c Pr. D. 
282; Twycross v. Grant (1877), 4 i Q. th. 636 ; 
Tennent v. City of Glasgow Bank (1879), 4 Ap we 615; 
Fe Hull & County Bank, Burgess’s Case (188 #0), 15 h. D. 
607; He London & Loods Bank, Lz AS ae Carling, Catling 
w. London & Leods Bank (1887 ), o a - 321; 
at maa Burmah Land Co. (1888), 4 P. ths ore ‘ Cock- 
. Metropolitan Coal Peat ces -Asgoon. Sakae 
in 826; Loaler v. Brodhurst ee) Pi T. L. R. 398 
ye S.S. Co. v. Westville Shippin » [1923] A. 0. 
773. Ae to (2) Abid. Begse River 8 iver, Mining Co. 
oral (1869), L. H. L. 64. Distd. Ae orcn's 
ees Co., iantslow's Case (1869), 4 Ch. App. 178. 
Raa Re Orfental Commorcial Bank, Alabaster’s Case 
1868), L. R. 7 Kg. 278; He London & Mediterranean 
en, Wright's Case (1871), 7 Ch. ‘ies 55; Re Laxon 





(No. 8 ), [1892] 8 Ch. 055. Cenerail entd. Re Cleveland 

ron Co. » Hix p. Stovonson (1867) ad 5; He Overend, 

Cuvekal Hal ;itiuagrave (1867), 37 Siaths oa He 
n orpn., unn’s Case 

0; Downes aan ih (1868), L. R. 3 bo 4 Re 


Oencsnd Gurney, Barrow’s e ses), Ch. ve 184: 
Rte London & orthern Insoe. Xe Ta » Stace np. ‘rad: 

Case (1869), 4 Ch. App. 682 ; mperial and Co. of 
Marsellles, Hx pn. Je on 70), L 11 Kq. Sete 

me nee COPD, Hudson’s tae (StH), Le 12 Eq. 


: 18 . 666; R 
team Tramroad Co., Black’s Case (1872), 8 ‘Ch. 

qs os 6 ie ; He Blakely Ordnance Co., Brett’s 

lore re Commercial Bank, Morris’ Cuse Pig aa 8 sae A .. 
800; He Welsh Flanuel & ‘Tweed Co. (1875) Ape: 
360 ; Ree Nassau Phos by a Co. sites. 2 Ch. Ki? “10% 
Cree v. Somervail et 4 App. Cas. 6 Scot’ 
Petroleum Oo, Maal agan's Case (1882), 61 L. J. or 841 ; 
Re Soottish P ctraleann ¢ Co. (1883), 23 o - 
hare Basis eee nae LB, 900 j Re 88),86 W. R. 673; 
oO. » Ba anbury’s : , 
Re Lennox Pabliching Co., Ez p. Storey (1890), 62 L. T: 


791; Re Nenu Debenture & Assete Compn., 2 {18911 
2 Ch. 605; Westmoreland Green & Blue Slate 
big mit 1891), 77T. L. R. 585; East Broken Hill Console 
pecker (1896), a T. L. R. 465; Re Hemp, 
Yarn & rdage rs. Case, {1896} 2 Ch. 12 ; 
Re Kent ore cS 83 yndlcate, iO ct Q. B. Qs! Ladies 
Dress Assocn. v. Pulb rook K (188 B. 8 R 
Trench & Tubeless T Co., vw. Tren oan & Sr 
Tyre he (1899), 69 L. J. Ch, Ber ee french Huss 
Birkett, polvens rv, Yollan Husson & Birkett OOTY »» 
7 - Ch. 4 Sere Go aes Ariff v. Ebrahim Goolam 
Ariff (1912), $3 nL, R, 505 j First National Reinsurance 
v. Greenfie a, ata "9 K.B ‘ 260. 


181. -] —Semble: if a co., knowing that 
their line is blocked, issued a ticket to a passenger 
for a through train, he might hold them for mis- 
representation.—WOODGATE v. GREAT WESTERN 
Ry. Co. (1884), 61 L. T. 826; 49 J. P. 196; 33 
W.R. 428; 1T. L. R. 133, D. C 


Annotations :—Mentd. McCartan v. N. E. Ry. (1885), 54 
L. a: Q. B. 441; Stevens v. G. W. Ty. (1885), 40 J. P. 
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182. ——.] — MARNHAM v. WEAVER, No. 90, 
an 

133. — Misrepresentation undoubtedly 





might be ma, e by concealment (Romer, L.J.).— 
oo v. HEATH, SEATON v. BURNAND, [1899] 
1 Q. B. 782; 68 L. J. Q. B. 6381; 80 L. T. 579; 
47 W. R. 487 ; 15 T. L. R. 297 ; 4 Com. Cas. 193, 
O. A.; on appeal, sub nom. SEATON v. BURNAND, 
BURNAND ¥v. SEATON, [1900] A. C. 185, H. L. 
Annotations :—Refd. London General Omnibus Co. v. 

Holloway, (1912) 2 B. 72. Mentd. Parr’s Bank v. 

Albert 68 unica (1900), 5 Com. Cas. 116; Ke 

Denton’s LKstate, Licenses Insee. Corpn. & Guarantee 

Fund v. Denton, (1004) 2Ch.178; Floyd v. Gibson (1909), 

100 L. T. 761; Cantiorc Meccanico Brindisino v. Janson, 

(191i) 3 K. B. 452; Banbury v. Bank of Montreal, [1918] 

A. C. 626; Yorke v. Yorkshire Insce., [1918] 1 K. B. 

662; Wilson v. United Counties Bank, Heo A. C. 102; 

Yorkshire Insce. v. Craine, [1922] 2 A. C. 541. 

-|—See, also, CARRIERS, Vol. VIII., p. 45, 
Nos. 273-278. 

184. Question for jury.]——-BowRING wv. 

STEvgENS, No. 565, post. 
.|—In case against husband & 
wife for falsely representing to pltf., a broker 
employed by them to distrain upon certain 
premises in which the wife had an interest, that the 
latter was entitled to distrain for rent in arrear, 
whereby pltf., who made the distress, was put to 
costs in a replevin suit—it appeared that a distress 
warrant was signed by the wife & handed to pltf. 
in the presence of the husband; that no repre- 
Satta whatever was made by defts. or either of 
them, at the time the warrant was so handed over ; 
but that, in fact, the wife had no right to sign a 
warrant, the legal estate in the premises being in 
the trustees under her marriage settlement :— 
Held: it was properly left to the jury to say 
whether there was any false or fraudulent repre- 
sentation in the mere omission to state that the 
property was in settlement when pltf. was 
employed to distrain; &, the jury having found 
there was not, pltf. was not entitled to recover on 
not guilty, it being essential to the maintenance of 
the action that the falsehood of the representation 
should have been known to the party making it. 

A statement false in fact, but not false to the 
knowledge of the party making it, nor made with 
any intention to deceive, will not support an action, 
unless from the nature of the dealings between 
the parties a contract to indemnify can be implied 
(TINDAL, C.J.).—-RAWLINGS v. BELL (1845), 1 
C. B. 951; 14L. J.C. P. 265; 5L. T. 0. 8. 391; 
prot 9733 135 E. R. 817. 


Annotations :—Refd. Childers ». Wooler (1859), 2 E. . E. 
He Dickson e. Reuter’s Telegraph Co. (1877), 2C. P. D. 


136, Dependent on circumstances of each 
case.|—Whether fraud is made out must depend 
on the circumstances in each case.—-ENGLAND v. 

















Part IJI.—Wuart ConstrruTres MISREPRESENTATION. 


Downs (1840), 2 Beav. 522; 9 L. J. Ch. 818; 


teksons- Maatd. Doo a. isk 

Annotations :—Mentd. Doe d. Richards v. Lewis, Richards 
v. Lewis (853) 110. B. 1035 ; Whateley v. Spooner a 857), 
3 K. - 542; Re Deprez, Henriques v. Deprez, [1917} 


". Duty to disclose.|—See Sub-sect. 2, A. (b), 


ost. 
Rights of assignee of contract.]—See 
Part VI., Sect. 3, sub-sect. 2, post. 


(6) Duty to Disclose. 

1387. When duty arises—Fiduciary relationship.] 
—There being no fiduciary relation between 
vendor & a purchaser, the purchaser is not bound 
to disclose any fact: exclusively within his know: 
ledge which might be expected to influence the 
price of the subject to be sold. Simple reticence 
does not amount to legal fraud, but a word or 
gesture intended to induce the vendor to believe 
in the existence of a non-existing fact, which might 
influence the price of the subject to be sold, would 
be sufficient ground for a ct. of equity to refuse 
a decree of specific performance, & so, a fortiori, 
would any contrivance on the part of the pur- 
chaser, better informed than the vendor as to 
value, to hurry the vendor into an agreement 
without giving him an opportunity of being fully 
informed on that subject, or taking advice as to the 
terms of the bargain. 

A single word, or, I may add, a nod or a wink, 
or a shake of the head, or a smile from the pur- 
chaser intended to induce the vendor to believe 
the existence of a non-existing fact, which might 
influence the price of the subject to be sold would 
be sufficient ground for a ct. of equity to refuse a 
decree for a specific performance of the agreement 
(LORD CAMPBELL, C.).—WALTERS v. MORGAN 
(1861), 3 De G. F. & J. 718; 4 L. T. 758; 45 
EK. R. 1056, L. C. 


Annotations :-—Consd. Turner v. Green, [1895] 2 Ch. 205. 
Refd. Seddon v. North Eastern Salt Co., [1905] 1 Ch. 326. 


138. -|—TURNER v. GREEN, No. 121, 
ante. 








~.]— See CARRIERS, Vol. VIII., pp. 23, 
24, Nos. 126-137. 
Remedy for innocent misrepresenta- 
tion.]—See Part VII., Sect. 3, sub-sect. 2, D., post. 
139. Whether existence of duty} essential—To 
render concealment fraudulent.]—- IRVINE (OR 
DOUGLAS) v. KIRKPATRICK, No. 380, poat. 
. ———.]—HorsFaLh v. THomas, No. 
182, post. 


141. Contract dependent on truth & accuracy 
of representation.|—Suppression of the truth, or 
misrepresentation of a material fact, will vitiate 
any contract or gift, the validity of which depends 
upon the truth & accuracy of the representa- 
tion on which it is made (Stuart, V.-C.).— 
PRIDEAUX v. LONSDALE (1863), 4 Giff. 159; 1 
New Rep. 565; 32 L. J. Ch. 317; 8 L. T. 109; 
9 Jur. N.S. 488; 11 W. R. 5381; 66 EB. R. 661; 
on appeal, 1 De G. J. & Sm. 433, L. JJ. 

Annotations :—Mentd. Everitt v. Everitt (1870), L. R. 10 
EKq. 405; Phillips v. he Ps (1871), 7 Ch. App. 244; 
Baker v. Loader (1872), L. R. 16 Eq. 49; Welman v. 
Welman (1880), 15 Ch. D. 570 


PART III, SECT. 2, SUB-SECT. 2.— 
A. (b). 





a i hopir duty fon ween aes 
tacovery of falsity. rson who 

induced another to ahtae into con- 
ar ier a relations with him by honestly 


a representation, 
which he afterw discovers to 
false, is, as regards contracts entered 
into with him Pattee Misiarre. 
racerrahal § under a duty to the | de 
falsity of the representation to the other | TR 


lent. 
of equity 
which it 


jure to 


contracting party.—ROBERTSON & 
MorFaT v. BELSON, [1905) V. L. R. i 
555.—AUS 


f 
k-The concealment which a ct. 
will deem “ undue,’’ & for 
will grant relief, is non- 
disclosure which one party 
some obligation to communicate, & 
which some other party had a right 

know.—RIDLEY 
INSOLVENT HSTaTE v. AL- 


23 
——-.]—See CARRIERS, Vol. VIII., pp. 23, 

24, Nos. 126-137. 

142. Compromise.]|—A compromise sanctioned 
by the Ct. of Ch., on behalf of persons under 
disability, is liable to be set aside on the ground of 
fraud, or of suppression of material facts, which 
amounts, in the eye of the ct., to fraud.— BROOKE 
v. Mostyn (LORD) (1864), 2 De G. J. & Sm. 3738; 
5 New Rep. 206; 34 L. J. Ch. 65; 11 L. T. 892; 
10 Jur. N. 8.1114; 13 W. R. 115; 46 B. R. 419, 
L. JJ.3 on appeal, sub nom. Mostyn v. BRookE 
(1866), L. R. 4 H. L. 304. 

Annotations ; Sxpld. Micholls v. Corbett (1865), 3 De 
G. J. & Sm. 18. Refd. Fadello v. Bernard (1871), 19 
W. R. 555; Coaks v. Boswell (1886), 11 App. Cas. 232. 
Mentd. Re Wells, Boyor v. Macloan, [1903) 1 Ch. 848. 

148. ———.]—It seems to me that the ground on 
which pltf. was asked to enter into a compromise 
was that the son was absolutely without means, 
that the father had the means, but was refusing to 
assist him. ... It was brought to the mind of 
deft.’s solr., that that was the ground upon which 
pltf.’s solr. would enter into negotiations & 
probably come to a compromise. He knowing 
that & knowing the materiality of the fact of the 
father being dead, intentionally concealed that 
fact, knowing . . . that if he said that the father 
was then dead, the other solr. would immediately 
stop the negotiations. It seems to me that his 
concealment of that fact under those circumstances 
amounted virtually to an absolute misrepresenta- 
tion of fact by which the contract was obtained 
(BRETT, L.J.).—GILBERT v. ENDEAN (1878), 9 
Ch. D. 259; 30L. T. 404; 27 W. R. 252, C. A. 
Annotations :—Refd. Arkwright v. Nowbold (1861 ), 17. Ch. D. 

801; Turner v. Green (1895), 43 W. R. 537. Mentd. 

Re Gaudot 8.8. Co, (1879), 12 Ch. D. 882; Charles v. 

Butson a 39 Sol. Jo. 346; Ainsworth v. Wil A 

(1806) 1 Ch. 673; Stepbonson v. Garnott, [1898] 1 Q. B. 

677; Halford v. Hardy (1899), 81 L. T'. 721; Carter v. 

Roberta, (1903] 2 Ch. 312; ‘Townend ». Townend (1905), 

3 L. T. 680; Re Launder, Launder v. Richards (1908), 

98 L. T. 554. 

Transaction by agents.|—See AGENCY, Vol. l., 
pp. 478, 479, Nos. 1594-1600. 

Company prospectus.|—See CoMPANI#S, Vol. IX., 
pp. 104-112, Nos. 447-6520. ; 

Company promotion.}|—Sce ComPpaNni«Es, Vol. IX., 
pp. 45-49, 59, 60, Nos. 67-70, 80-85, 150-163. 

Company officers.|—See Comranirs, Vol. IX., 
p. 467, Nos. 3048, 3049. 

Family arrangements.|—See FAMILY ARRANGE- 
MENTS, Vol. XXIV., pp. 958, 959, Nos. 116-126. 

Contracts of guarantee.|—-See GUARANTEE, Vol. 
XXVI., pp. 98, 99, 211-217, Nos. 679, 1665-1716. 

Agreements for marriage.|—See HusBAND & 
WIFE, Vol. XXVII., p. 31, Nos. 69, 70. 

Contracts of insurance.|—See INSURANCE, Vol. 
XXIX., pp. 163-174, Nos. 1187-1310. 

Fitness of premises for proposed tenancy.|— Sec 
LANDLORD & TENANT, Vol. XXX1., p. 176, No. 
3080. 

Mortgages.|—Sce MorTGAGE, Part XIII., Sect. 
13, sub-sect. 2, A., post, 

Contracts for sale of land.]|—See SALE OF LAND. 

Solicitors.|—See SOLICITORS. 

Trustees.|—-See Trusts & TRUSTEES. 


LIANCE BANK (1875), 6 Nfid. L. H. 68. 
—NFLD 


139 ii. .}~Concealment, to 
form ground for a charge of fraud, must 
be of something which the party using 
it was bound disclose.— IRVINE v. 
KIRKPATRICK (1850), 7 Bell, Sc. App. 
186; 22 Sc. Jur. 634; revag. (1848), 
10 Uunl. (Ct. of Sess.) 367.— SCOT. 


139 iii, —— ——.}—Joy CHANDRA 
BANERJEE v. SREENATH CHATTERJEE 
(1905), I. L. R. 32 Calo. 357.—IND. 
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Sect. 2.— Omission, silence or inaction: Sub-sect. 2, 


A.(c). Sect. 8. Part IV. Sect. 1: Sub- 
sects. 1 & 2, A.) 
(c) Partial Truth Disclosed. 


144. Partial information may amount to mis- 
representation.|—-Deft. having had a credit lodged 
with him by a foreign house in favour of T. to a 
certain amount, upon an express stipulation that 
T. should previously lodge in his hands goods to 
treble the amount; & being applied to by pltfs. 
for information respecting the responsibility of T. 
answered that he knew nothing of T. himself, but 
what he had Jearned from his correspondent ; but 
that he had a credit lodged with him for so much 
by a respectable house at H., which he held at T.’s 
disposal, omitting the condition, & upon a view 
of all the circumstances which had come to his, 
deft.’s, knowledge, pltfs. might execute T.’s order 
with safety, an order for the sale & delivery of 
goods on credit. In an action on the case to 
recover damages incurred by pltfs. in consequence 
of having trusted T. on this representation :— 
Held: there was a material suppression of the 
truth, & evidence sufficient for the jury to find 
fraud, which is the gist of the action; although 
deft. had no immediate interest in making the false 
representation; & though at the time when it 
was made, he added, that he gave the advice 
without prejudice to himself.— Eyre v. DUNSFORD 
(1801), 1 Hast, 318; 102 E. R. 123. 

Annotations :—Refd. Haycraft v. Creasy (1801), 2 East, 92; 
Ames v. Millward (1818), 2 Moore, C. P. 713. 

145. -——.]—Imperfect information equivalent 
to concealment.—WALKER v. SYMONDS (1818), 
3 Swan.1; 365. R. 75]. 

Annolations :—Mentd. ‘Tarleton v. Hornby (1835), 1 Y. & 
C. Ix. 333; Munch v. Cockerell (1836), 8 Sim. 219; 
Perry v. Knott (1841), 4 Beav. 179; Shipton v. Rawlins 
(1845), 4 Hare, 619; Jte Tratt, Hx p. James (1853), 3 
De G. M. & G. 493; Burrows v. Walls (1855), 5 De G. M. 
& G. 233; Thompson v. Finch (1856), 22 Beayv. 316; 
Lloyd ». Attwood, Attwood v, Lloyd (1859), 3 De G. & J. 
614; Farrant v. Blanchford (1863), 1 De G. J. & Sm. 107 ; 
Re Brogden, Billing v. Brogden (1888), 38 Ch. D. 646; 


Part I1V.—-Fraudulent and 


Sct. 1.—FRAUDULENT MISREPRESENTATION. 
SuB-SEcT. 1.—IN GENERAL. 

153. Whether benefit to representor necessarily 
involved—Or collusion of representor with person 
benefited.)—PasL&ry v. Freeman, No. 163, post. 

154. Whether moral turpitude necessarily in- 
volved.}—Morns v. HEywortu, No. 06, ante. 

155. -}—In an action for a false repre- 
sentation of soundness of a ship, knowing it to be 
false, the declaration alleged that it was made with 
a view to, & that it did, induce pltfs. to lay out 
moneys on the ship. The pleas were: Not 
guilty; <A traverse of the latter allegation. It 
appeared on the trial that the expenditure of the 
money by pltfs. was necessary for a purpose for 
which they had purchased the ship, & of which 
defts. were aware; & the judge having left it to 
the jury, without exception taken on either side, 
to say whether the representation was false, & 
false to defts.’ knowledge, & whether the expendi- 
ture was caused by it, the jury found for pltfs., 
acquitting defts. of all fraud :—Held: the verdict 





MISREPRESENTATION AND FRAUD. 


llingworth v. bers, [1896] 1 Ch. 685; 
Cote Moose 2 gn ee edon \oneral Omnibus Co. v. 
Holloway, [1912) 2 K. B. 72. 
146. .]|— ARKWRIGHT v. NEWBOLD, No. 114, 
ante. 
147. Suggestio falsi.|—-CoAxks v. BOSWELL, 
or at ante. 


No. 16, ante. 


etcher ¥. 
b v 











——.]—AARON'S REEFs v. TWISs, 


Sect. 3.—BURDEN OF PROOF OF MISREPRE- 
SENTATION. 


149. General rule— On party setting up mis- 
representation.|—STIKEMAN v. DAWSON, No. 128, 
ante. 








150. ——- ——.]— CHARSLEY v. Coaks (1888), 
4T. L. R. 528. 
151. -.}—In a suit by resp., lately 


an insolvent, to set aside on the ground of mis- 
representation or mutual mistake a release by the 
official assignee of resp.’s equity of redemption of a 
certain mtge., for accounts against applts., the 
mtgees., & in effect to have the benefit of a subse- 
quent resale by the releasee’s purchaser, it appeared 
that the official assignee had in the release admitted 
the truth of the representations made to him, & 
that resp. had thereafter taken a conveyance 
from him of all the estate vested in him under 
the insolvency :—Held: the onus was upon resp., 
who was primd facie bound by the admissions 
under seal of his vendor, to prove the falsehood 
of the representations, & not upon the applts. 
to establish their truth.—MELBOURNE BANKING 
CORPN. v. BRouGHAM (1882), 7 App. Cas. 307 ; 
a, af J. P. C. 65 ; 46 L. T. 605 ; 30 Ww. R. 925, 
4 ion :—Mentd. Mainland v. Upjohn (1889), 41 Ch. D. 


152. Ambiguous statement — On party setting 
up falsity.|—CarEL & Co. v. Sim’s SHiIps COMPOSI- 
TIONS Co., Lrp., No. 432, post. 


Innocent Misrepresentation. 


was for pltfs., & that defts. were not entitled to 
enter it, because the qualification of the jury 
merely acquitted them of moral, as distinguished 
from legal, fraud, or of a fraudulent intentian to 
inflict any injury on pltfs.—MILNE v. MARWOOD 
(1855), 15C.B.778; 83C.L. R. 228; 24L.J.C.P. 
36; 139 E. R. 632. 


156. ——.] — RAWLINS v. WICKHAM, No. 271, 
post. 
157. .|—The term ‘‘ fraud ’’ should not be 





employed to designate conduct which is not 
accompanied by moral delinquency.—Re AGRI- 
CULTURAL CATTLE INSURANCE Co., SPACKMAN’S 
CasE (1864), 11 L. T. 13; 28 J. P. 660; 10 Jur. 
N.8. 911; 12 W. R. 1133; reved. on other oun 
aac SPACKMAN v. Fivans (1868), L. R. 3 


Annotations :-—Refd. Re 


App. 
(1871), 24 L 
177. entd. Re Agric Insce., Belhaven’s 
Case (1865), 3 De G. J. & Sm. 41; Re “oe ar Cattle 
Insoe., Stewart’s Exors. Case (1866), 13 Jur. N. S. 611; 


PART IV. SECT. 1, SUB-SECT. 1. 


___... Whether moral t 
& morally wrong. 


urpitudc necessarily involved.}—A finding of fraud should be reserved for that which is dishonest 
—PARESH NaTH MALLICK v. Haki CHARAN DEY (1911), I. L. R. 38 Cale. 622.—IND 


Part IV.—FRAUDULENT AND INNOCENT MISREPRESENTATION. 


Downes v. Shi (1868), L. R. 3 H. L. 343; : 
Smallcombe a xore. (1868), 37 L. J. Ch. 793; , eyand ae: 
worth »v. Evana (1868), L. R. 3 H. L. 263 ; Ex p. London 
& Colonial Co., Tooth’s Case Aad pe iL. 599; Re 
Agriculturist ion Insce. ixon’s 39) 2D. Bea 
App. App. Tt dak greg) : Copper Mine Go., Kelis ees 
e Gene des 

yee ree 8 or (1869), 38 L. J. Ch. 588; Re. ident 

eg i0e;, Re Phosphate siege 8 oo ( 1 870), 5 Ch. 
oO m ; 

Geri, 24 L. T. 932; Phosphate of Lie Os. e Green 


Green 
871), L. R. 7 C. P. 48; Re Accidental Death Insce., 


Allin’s ox (1873), 43 L. J. Ch. 116; Ashb Rail 
Carriage & Iron Co. v. Riche (1875), 1. R. 7H. L. 653 
Re Esparto Trading Co. (1879), 12 Ch. D. 191; Re 
ae ery: Al ha ger Co., MacLagan’s Case (] 82), 46 


Re London & Staffordshire Fire iia (1883), 


24 Gh. D’ 149; Re Argyl 
Watson (1885), 54 L. T. 233 5 Coal & Cannell Co. Ex p. 


o Tung wv non Insce. 
(1901), 71 L. J. P. - Re heteptic of Bole Explora- 


C. 
tion Syndicate, [1914] ‘ ‘Ch. 139. 
158. -]—DERRY v. PEEK, No. 185, post. 


159. Whether statutory illegalit necessaril 
involved.]—A general plea of fraud & covin to re 
action on a contract is not supported by evidence 
of circumstances calculated to mislead the public 
at large ; but they must be of such a nature as to 
vary the liability of the contracting party in the 
particular transaction. 

Pltfs. were members of a friendly society, 
instituted, among other purposes, for that of 
lending money to its members on interest. Deft. 
became security for B., who borrowed £20 on his 
promissory note to the society. It appeared in 
evidence, that the society, in ‘the place of being 
formed according to its printed rules consisted of 
only two members, pltfs.:—Held: these facts 
could not be given in evidence on fraud & covin 
pleaded ; fraud & covin on a plea, does not mean 
that which shows any statutory illegality ; as, for 
instance, any act done against the game laws; 
but. it means, some concealment or deceit in a 
particular thing touching the parties in question. 
—GREEN v. GOSDEN (1841), 3 Man. & G. 446; 
4 Scott, N. R.13; 11L.3.C.P.4; 5 Jur. 1010; 
133 E. R. 1218. 

Annotations :-—Refd. Cannan v. . T. 
O. 8. 82; Witent v. Campbell GBe1y 2 Fk F. 598, ais 
160. Must touch parties in question.]|—-GREEN 

v. GOSDEN, No. 159, ante. 

161. One of several representations fraudulent— 
Whether sufficient to vitiate contract.) REYNELL 
v. SPRYE, SPRYE v. REYNELL, No. 58, ante. 

162. Document obtained for one purpose 
Used for another.]|—Where a father obtained an 
absolute conveyance from a daughter, in order to 
answer one particular purpose, & afterwards makes 
use of it for another, this ct. will relieve anor 
the head of fraud.—Youna v. PEACHY (1742), 2 
Atk. 254; 26 E. R. 557, L. C. 
suecaton :—Refd. Hoghton v. Hoghton (1852), 15 Beav. 


Fraudulent intent.]--See Sub-sect. 7, A., post. 

Necessity for proof of fraud——Action for damages. ] 
—WSee Part VIII., Sect. 1, sub-sect. 2, A., post. 
Proceedings for rescission.) See. art IX., 
Sect. 1, sub-sect. 2, poat. 
Misrepresentation set up as defence.|/— 
See Part X., post. 

Non-disclosure amounting to fraud.]—See Part 
III., Sect. 2, sub-sect. 2, A. (a), ante. 
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163 i. General rule.}—In order that a 


hehehe ma actionable, it must be prove 


& wilful misrepresentation sntendPe to 

fraudulently deprive the deceived part 

of his property, &, having that effec 
d to enable the deceive 
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SUB-SECT. 2.— FALSITY OF STATEMENT. 
A. Whether Sufficient by Itself. 

168. General rule.|—A false affirmation, made 
by deft. with intent to defraud pltf., whereby pltf. 
receives damage, is the ground of an action upon 
the case in the nature of deceit. In such an action, 
it is not necessary that deft. should be benefited 
by the deceit, or that he should collude with the 
person who is. 

I agree that an action cannot be supported for 
telling a bare naked lie.... Every deceit 
comprehends a lie, but a deceit is more than a lie 
on account of the view with which it is practised, 
its being coupled with some dealing, & the injury 
which it is calculated to occasion & does occasion 
to another person (BULLER, J.).—PASLEY v. FREE- 
MAN (1789), 3 Term Rep. 51; 100 E. R. 450. 


Annotations :—Apld. Eyre . Dunsford (1801), 1 Kast, 318 ; 
Hayoraft v. Creasy (1801) Haat. 9 nsd. Evane v. 
Biok nell (1801), 6 Ves. ny . Carr ITY 3 Ves. & 
B. ‘Ve Lev are WwW. 519; 

1s log v. Ashton 1848). aes iv w.4 


Nash v, Palmer (1816),5M.&S re yes v. gh ALE 


Ose Moore, C. P. 7133, Bromago 'v. Prosser (1825), 4 
C. 247: Adamson v. Jarvis Osa 5 L. J. O. 
G. 68: Foster v. Charles (1830), 4 Moo. & P. 741; 


vas y. Barnard (1836), 1 M. & W. 101; Shrewsbury v. 
ri oo rot), 2 Scott, N. R. 588 ; emis v. Kvans (1888), 
B. 805; Wilde v. Gibson (1848), 1 L. Cas 
Money v. Jorden (1852), 15 Beav. 372; Nene v, Ellis 
(1853), 17 Boav. 279 ndell : wTrimen Aas 18 C. B. 
786; Tatton v. Wade (1856), 4 Sontley v. 
ee ay (1862), 31 Boav. Hees vite “Qvoroin, Gumey 
‘Oakes & Heo At Bete Us wae Hyde 
Bulmor ee) 18 L. smith. v. noawick 1s86), 
p. Cas. 187; Re London & Leeds Thee b.. 
Gail aie sagt v. London & Leeds rtp (1887), 56 e 
321 nson Downton, [1897] 2 B. 
alleen v. > Dowelng Yad tadiant Beat Co. ee 1 in” ie ; 
De Lassalle v, Guildford, [1901] . B. 215; Nash v. 
Caltbor , ee 2 Ch. 237; Mnbute Symons v. Buokle- 


ton, (1913] A. C. 30; Nocton v. aS [1914) A. C. 
932; Hulton. v. Hulton, (1917) 1 K saat ey 
Trust Co. of New York ». Hannay, ivbig 3 K. B. 6 


Janvier v. Scenes, (1919) 2K. B.3 entd. Barwes 
». Lock (1805), 10 Ver. 470; ts ittord v. Brooke (1806), 13 
Ves. 131; Pilmore v. Hood pee) 6 Scott, 827; Pontifex 

». Bignold (1841), 9 Dowl. orley v. aes 
( (i849), 3 Exch. 500; ore tridge v. Bosan uet bE dst; 
Jur. 919; Childers v. eter (1860), 2 H. 
Slim v. Croucher (1860), 1 De G. F. & J. 51 
(1862), 31 Beav. 1; EKlchholz ». Bannister i864), v 
Cc. B. S. 708; Schroeder v. Mond! (1877), 37 : 
Re annie Trusts (1889), 58 lL. J. Ch. 315; ds 7 
Flood, (1898] A. C. 1 ; Cackett v. aia 1902/2 On. 456; 
Cavalier v. Popo (1905), 4L. J. K.B.8 
164. .]—ASHLIN v. WHITE, No. 192, poat. 
165. ——-.] — The true principle [is]: he who 
affirms either what he does not know to be true or 
knows to be false, to another’s prejudice & his own 
gain, is both in morality & law guilty of falsehood, 

& must answer in damages (BEsT, C.J.).—ADAM- 

BON v. JARVIS (1827), 4 Bing. 66; 12 Moore, C. P. 

241; 5L.J.0.8.C. P. 68; 130 B. R. 693. 

Annotations : -—Refd. Collins v. Evans AL 6 Q. B 

rmrod v. Huth (1845), 5 L. T. O. 8 Elliot ». Von 
Glen (1849), 13 Q. B. 632; Ro bson “i "Devon (1857), 5 

R. 724; Burrows v. Ithodes, {1899} 1 Q. B. 816. 
Menta. Betta v. Gibbins (1834), 2 Ad. & El. 57; Morley v. 
Attenboro fe AS ee 18 L. J. err 148 ; 
Lovering (1675), L. R. Ase 0C. P. irmin 
District Land Co. v. L. . Ww. Ry. OF b86) 56 
956; Barker v. Furlon ng, {it tise) @ Ch. 172; Palmer 
Wick & Pulteneytown hipping Co., [1894] A. C. 





36 ge L. R.94; 68. L. T. 199.—8COT. 
Faletty as to part is lag ger 

ion. }—It te not ery part, of 
ine “falsity of every of no ane 


t be fra a 
SAGE iegay IDeA. vise-—Ch AN. v. =party to succeed in an action for false representation all it is enough 
representation. eon n, v. ay if a substantial part of it is untrue & 
ry NON (P. E. 1.) (1913), 13 BL. 170. aa AMB v. JOHNSON (1914), 15 8. R. 
-—CAN. 463 iv. ——.}—MAN: Ware. N.S. W. 65.—AUS. 
oF ANNERS 0. WHITE 
163 fii. ———.)—Nothingshortofcrass HEAD (1898), i F. (Ct. of Sess.) 171; -.) — PERTAB CHUNDER 
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Sect. 1.—Fraudulent misrepresentation: Sub-sect. 
2,A. & B. (a).J 
318; The Englishman, The Australia, [1895] P. 212; 
Halbronn v. International Horse Agency & Exchange, 
{1903} 1 K. B. 270; Leslie v. Reliable Advertising & 
rroage ere Agenoy, [1915] 1 K. B. 652; London Assocn. 
for Protection of Trade v. Greenlands, [1916] 2 A. C. 15; 
Weld-Blundell v. Stephens, (1920] A. ©. 956. 


166. -]—In an action on an agreement in 
which fraud is pleaded, the plea is not supported 
unless some wilful misrepresentation should have 
Figo eae ail v. WEBB (1835), 7 C. & P. 

167. ——.]— (1) To entitle pltf. to recover 
back deposits paid upon shares in an abortive 
railway scheme, it is necessary to prove a fraudu- 
lent statement to pltf. before payment of the 
money; that such statement was made by deft. 
personally, or with his knowledge & authority. 

Where the deposit was paid before deft. joined 
the co. :—Held: he was not liable. 

(2) Hvery false statement will not constitute 
a fraudulent representation. A representation 
on behalf of the co. that the full amount of the 
deposits had been paid up, is not necessarily 
fraudulent, though untrue in fact.—NEWTON v. 
Co (LORD) (1847), 10 L. T. O. S. 211, 


168. .]|—The case of a simple lie, where the 
party is under no obligation to tell the truth, gives 
no cause of action (PoLLocKk, C.B.).—CoLiins v. 
ae O cetcie in 4 H. & N. 225; 32 

.2t.90.8. 370; i. R. 824; on appeal (1860 
6 H. & N. 131, Ex. Ch. eee 


Annotations :—Mentd. Fitzjohn ». Mackindcr (1861), 7 
ue N. 8. 1283; Spedding v. Novell (1869), 38 * J. ¢ P, 


169. -|—Dickson v. REUTER’s TE 
Co., No. 473, post. saan 
17 -]—-DERRY v. PEEK, No. 185, post. 
171. Application of rule—Account made out on 
wrong principle of calculation—Boné fide.]—(1) The 
ct. has no jurisdiction to investigate an ordinary 
builder 8 account, against which fraud cannot be 
established, unless no relief can be obtained at law. 
The making out of an account on a wrong principle 
of calculation, if it be done bond fide, is not fraud, 
though it may amount to a false representation. 
(2) Misrepresentation, merely false, may be 
pleaded at law to an action on a bill or note given 
Pelee [1B0ry 2 . een account.—FLOCKTON v. 
» 0 New Rep. 453; 12 W. R. ; 
affd., 10 L. T.'178, L. JJ. leatas 
mea irre eae” (1) Refd. Makepcaco v. Rogers (1865), 
172. False statement innocently passed on. 
—(1) Defts., corn merchants in London. eee 
& telegram from their agents at Gibraltar to the 
effect that a cargo of rye, shipped for defts. at 
Sulina, had arrived at Gibraltar in good condition. 
Defts. advertised the cargo for sale, &, on pltfs.’ 
agent negotiating with them for the purchase of it, 
showed him the telegram. Pitfs, thereupon pur- 
chased the cargo, which turned out to be rotten, 
& was sold by plitfs. at a loss. Defts. did not know 
whether or not the cargo had been examined by 
their agents at Gibraltar; but they knew it was 
not usual to examine cargoes at a British port of 
call unless an order was sent to the agent there 
from the owner; & they had sent no such order 
in this instance :—Held: these facts would not 
~=re~-~ & count in a declaration before the Jud. 

















MISREPRESENTATION AND FRAUD. 


Acts for false representation, & pltfis. were not 
entitled to any equitable relief, not claimed in the 
pleadings, as having suffered loss through a false 
representation innocently made by defts. 

(2) Equity cannot give relief for damages 
arising from deceit unless the same action were 
good at common law (CoTron, L.J.).—-SCHROEDER 
v. MENDL (1877), 87 L. T. 452, C. A. 


B. Knowledge of Falsity. 
(a) General Rule. 

178. Necessity for knowledge.J|—An action of 
deceit does not lie against a person making an 
untrue representation to another, on the faith of 
which the hearer acts, & thereby incurs damage, if 
the party making such representation did not 
know it to be untrue. —FREEMAN v. BAKER 
(1833), 5 B. & Ad. 7897; 2 Nev. & M. K. B. 446; 
3L. J.K.B.17; 110 E. R. 985. 

Annotations :—Refd. Collins v. Evans (1844), 5 Q. B. 820. 
Mentd. Gibson v. D’Este (1843), 2 Y. & C. Ch. Cas. 542 ; 
Taylor v. Bullen (1850), 5 Exch. 779. 

174. .]|—TAYLOR v. ASHTON, No, 222, post. 

175. ——.|—CoLiins v. Evans, No. 211, post. 

176. ——.|—-NEWTON v. CONYNGHAM (LORD), 
No. 167, anie. 

177. J—Any false statement knowingly 
made for the purpose of inducing a party to enter 
into a contract is fraud in law. Fraud in one 
contracting party does not render the contract 
void, but only defeasible at the option of the other 
contracting party. ' 

There was fraud if at the time of the sale a 
warranty was given ... which induced the other 
party to enter into the contract if in the knowledge 
of the vendor that statement was false ; for it was 
an untruth told to another with a view to induce 
him to alter his condition & thereby altering it 
(PARKE, B.).—MuURRAY v. MANN (1848), 2 Exch. 
638; 17 L. J. Ex. 256; 12 Jur. 634; 154 E. R. 605. 
Annotations -— Auld. Stevens v. Legh (1853), 2 C. L. R. 251. 

Refd. Clarke v. Dickson (1858), 27 L. J.Q. B. 223. Mentd. 

Brady v. Todd (1861), 9 C. B. N. S. 592; Holland v. 

Russell (1861), 30 L. J. Q. B. 308; Udell v. Atherton 

(1861), 7 H. & N. 172. 

178. |—A false statement knowingly 
made, for the purpose of enabling another to 
enter into a contract is fraud in law.—STEVENS v,. 
a ieee: 2C.L. R. 251; 22 L. T. O. S. 84; 


W.R.1 
.|—In the printed & published time 











179. 
tables of defts., for Mar. 1855, which were kept in 
circulation throughout the month, a passenger 
train was advertised to leave defts.’ station in 
London at 5 p.m. & to arrive at Peterborough at 
about 7.20 p.m. the same evening, & about the 
same time to proceed on to Hull, arriving at Hull 
about midnight. The time tables contained a 
notice to the effect that defts. would not hold 
themselves responsible for delay or the conse- 
quences arising therefrom. Defts.’ line of railway 
extended as far as A. beyond Peterborough, but 
they had running powers over the L. & Y. Ky. to 
M. where the N. E. Ry. co.’s line joined; &, 
under 13 & 14 Vict. c. xxxiil., defts. had for some 
time been issuing tickets with which passengers 
were conveyed, as advertised, from Peterborough 
to Hull. But, on Mar. 1, the N. E. Ry. co. 
discontinued to run their train, having given 
previous notice to defts., but not until after their 
time tables had been printed & published, &, in 





GHOSE v. MOHENDRONATH PURKAIT true shal] not vitiate dealings. The 
1889), I. L. R. 17 Calo, 291; L. &. | PART IV. SECT. 1, SUB-SECT. 2.— he visited rena ue 
6 Ind. App. 233.—IND. B. (a). ave made the false ae on. wilfully 


——~. ]—ABAJI v, LAXMAN (1906), 173 1. Neceasily 


I. t. R. 30 Bom. 426,—IND 


for piety hal 
The mere aasertion of that whic not 


assertion wilfully 
& knowingly. PIKE v. VIGERS (1839), 
3 Dr. & . 252.— IR. 


Part IV.—FRAvuDULENT AND INNOCENT MISREPRESENTATION. 


consequence, defts. were no longer able to issue 
tickets by the train as advertised. Relying on 
the time tables, pltf. left London on Mar. 25 for 
Peterborough, on business, intending to go on to 
Hull, the same evening. He accordingly applied 
to the clerk at the Peterborough station in proper 
time for a ticket by the train advertised to leave 
for Hull about 7.20 p.m., & offered to pay the fare ; 
the clerk, however, refused to grant the ticket, 
stating as a reason, the N. E. Ry. co. having dis- 
continued running their train as before. Pltf. 
then took a ticket, & proceeded as far as the M. 
Junction, where he was obliged to remain that 
night, &, it was admitted, had, in consequence, 
sustained a pecuniary loss:—Held: (1) the 
publication of the time tables amounted to a 
promise by defts. that a train would leave Peter- 
borough for Hull, as advertised, for the conveyance 
of any person who regularly applied for a ticket 
& tendered the proper fare, although part of the 
line of railway belonged to a different co., & defts. 
therefore were liable to pltf. for a breach of 
contract ; (2) by continuing the publication of the 
time tables throughout Mar. defts. were also liable 
for the loss to pltf., caused by a false representation 
knowingly made.—DENTON v. GREAT NORTHERN 
Ry. Co. (1856), 5 E. & B. 860; 25 L. J. Q. B. 120; 
26 lL. T. O. S. 216; 20 J. P. 483; 2 Jur. N.S. 
185; 4 W. R. 240; 119 EB. Rt. 701. 


Annotations :—As to (1) Refd. Warlow v. Harrison (1859), 


1 K. & EK. 309; Hurst v. G. W. Ry. (1865), 19 C. B. N.S. 
310; Carlill ». Carbolic Smoke Ball Co., [1893] 1 Q. B. 
256. Generally, Retd. Lockyer v. International Slooping 
Car & European Express Trains Co. (1892), 61 L. J. Q. B. 
‘Ol. Mentd. He Agra & Masterman’s Bank, Ex p. 
Asiatic Banking Corpn. (1867), 2 Ch. App. 391; Houlde- 
ale ve of Glasgow Bank & Liquidators (1880), 28 


180. -]—No action will lie for a_ false 
representation, unless the party making it knows 
it to be untrue, & makes it with the intention of 
inducing pltf. to act upon it, & the latter docs so 
act upon it & sustains damage in consequence.— 
BEHN v. KEMBLE (1859), 7 C. B. N.S. 260; 141 
E.R. 816. 

181. ——-.]—FULLAGAR vv. No. 6530, 
post. 

182. ———.]—The fraud must be committed by 
the affirmance of something not true within the 
knowledge of the affirmant, or by the suppression 
of something which is true & which it was his duty 
to make known (BRAMWELL, B.).—HORSFALL v. 
THomas (1862), 1 H. & C. 90; 2 F. & F. 785; 
31 L. J. Ex. 322; 6 L. T. 462; 8 Jur. N.S. 721; 
10 W. R. 650; 158 B. R. 813. 


Annotations :—Consd. Smith v. Hughes (1871), L. R. 6 
Q. B. 597. Refd. Carlish v. Salt, (1906) 1 Ch. 335; 
Shepherd v. Croft, [1911] 1 Ch. 521. 





CLARK, 








183. .|—BEHN v. BURNEsSS, No. 1, ante. 

184. ——.]—-WALKER v. MILNER, No. 75, 
ante. 

185. -]—(1) In an action of deceit pltf. 


must prove actual fraud. Fraud is proved when 
it is shown that a false representation has been 
made knowingly, or without belief in its truth, or 
oo without caring whether it be true or 
e. 
(2) A false statement, made through carelessness 
& without reasonable ground for believing it to be 
true, may be evidence of fraud but does not 
necessarily amount to fraud. Such a statement, 
if made in the honest belief that it is true, is not 
fraudulent and does not render the person making 
it liable to an action of deceit. 

(3) A special Act incorporating a tramway co. 
provided that the carriages might be moved by 
animal power, &, with the consent of the Board of 
Trade, by steam power. The directors issued a 
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prospectus containing a statement that by their 
special Act the co. had the right to use steam power 
instead of horses. Pitf. took shares on the faith 
of this statement. The Board of Trade afterwards 
refused their consent to the use of steam power, 
& the co. was wound up. Pitf. having brought an 
action of deceit against the directors founded upon 
the false statement :—Held: defts. were not liable, 
the statement as to steam power having been made 
by them in the honest belief that it was true. 

(4) To quote the language now some centuries 
old in dealing with actions of this character, fraud 
without damage or damage without fraud does 
not give rise to such actions (LORD HALSBURY, C.). 

(5) Where rescission is claimed it is only neccessary 
to prove that there was misrepresentation ; then 
however honestly it may have been made, however 
free from blame the person who made it, the 
contract, having been obtained by misrepresenta- 
tion, cannot stand (LORD HERSCHELL), 

(6) An action of deceit is a common law action, 
& must be decided on the same principles, whether 
it be brought in the Ch. Div. or any of the Common 
Law Divs., there being in my opinion, no such 
thing as an equitable action for deceit. This was 
the language of Corron, L.J.,in Arkwright v. New- 
bold, No. 114, ante. It was adopted by Lorp 
BLACKBURN in Smith v. Chadwick, No. 100, ante, 
& is not, I think, open to dispute (LORD 
LIERSCHELL),. 

(7) To prevent a false statement being fraudu- 
lent, there must, I think, always be an honcst 
belief in its truth (LorD HERSCHEL). 

(8) Although means of knowledge are... a 
very different thing from knowledge, if 1 thought 
a person making a false statement, had shut his 
eyes to the facts, or purposely abstained from 
inquiring into them, it should hold that honest 
belief was absent, & that he was just as fraudulent 
as if he had knowingly stated that which was false 
(Lorp HERSCHELL).—DERRY v. PEEK (1889), 14 
App. Cas. $37; 58 L. J. Ch. 864; 61 L. T. 265 ; 
h4J.P.148; 38 W. HR. 33; 6 T. L. R. 625; 1 
Meg. 202, H. L.; reveg. S. C. sub nom. PEEK v. 
DERRY (1887), 37 Ch. D. 541, C. A. 


Annotations :—As to (1) Folld. Angus v. Clifford, [1891) 
2 Ch. 449. Oonsd. Low v. Bouveric, |1891) 3 Ch. 82 
Apld. Thiodon v. Tindall & Lioyd’s Register of British 
Foreigh Shipping Cuminittee (1491), 60 L. J. Q. B. 526; 
Knox v. Hayman (1892), 67 L. T. 137 


e 
ig 


. Consd. Le Licvre 
v. Gould, [1893] 1 Q. 8. 491; Oliver v. Bank of England, 
11902) 1 Ch. 610. Apld. Jones v. Hulton, (1909) 2 K. B. 
444; Parsons v. Barclay & UGoddard (1910), 103 L. T. 
196. Folld. Tackey v. McBain, [1912] A. C. . Conad. 
Heilbut, Symons v. Buckleton, [1013] A. C. 30; Nocton 
v. Ashburton, [1914] A. C. 932; Heald v. Bank of 
Montreal, (1917) 1 K. B. 409. Refd. Je Postiothwaite, 
Postlethwaite v. Rickman (1888), 5? L. T. 58; He Duco & 
Duce, kx p. Duco (1889), 6 Morr. 290; Scholes v. Brook 
(1891), 63 L. T. 837 ; Cackett v. Keswick, [1902] 2 Ch. 456 ; 
Armstrong v. Jackson, |1917) 2K. B. 422. ds to (2) 
Hayman (1892), 67 L. T. 1387; Le Lievre v. Gould, [1893] 
1 Q. B. 1; Nocton v. Ashburton, het A. C. 
Refd. Butler v. Goundry (1888), 4T. L. R. 7115 Priestle 
v. Stone (1888), 4 T. L. R. 730; Bishop v. Balkis Consoli- 
Co. (1890), 25 Q. LB. D. 1512; Low v. Bouverie, 
3 Ch. 82; Dawson v. Hingley U. C., (1911 K. B. 
As to (3) Consd. Nocton v. Ashburton, [19 4 A. C. 
932. . Seott v. Snyder Dynamite Projectile Co. 
(1892), 67 L. T. 104. Aas to (4) Consd. Angus v. Clifford, 
|} 891)2Ch. 449. dAsto(5) Reid. Scott v. Snydor Dynamite 
*rojectile Co. (1892), 67 L. T. 104; McKeown v. Boudard- 
Peveril Gear Co. (1896), 65 L. J. Ch. 735; Mair v. Rio 


Jackson, {1917} 2 K. B. Aa to (6) Refd. Le Lievre v. 
Gould, [1893}) 1 Q. B._ 491; Nocton v. Ashburton, (1014) 
A.C. 932. 4s lo (7) . Angus v. Clifford, (1891) 2 Ch. 
449; Knox v, Hayman (1892), 67 L. T.137. Asto (8) P 
Angus v. Clifford, {1891] 2 Ch. 449. Generally, d. 
nv W (1888), 39 Ch. D. 39; Duncan v. e 
1888), 4T. L. R. 716; Arnison v. Smith (1869), 41 Ch. D. 

48; Glasier v. Rolls (1889), 42 Ch. D. 486; L. & N. W. 
Ry. v. Boulton (1890), 63 L. T. 727 ; 
Co. v. Tomkinson (1893), 42 W. R. 204; Re Ottos Kopie 
Diamond Mines, [1893] 1 Ch. 618; Davis v. Ohrly (1898), 


dated 
{1891) 
149. 


Can ilison 


28 


Sect. 1.—F raudulent misrepresentation : Sub-sect. 2, 
B. (a) & (p) 4., i4., itt. & iv. 
T. L. R. 260; Greenwood v. Leather Shod Wheel Co. 


. 4 as Nitrate Co. v. Laguuas 
dicate, [1899] 2 Ch. 392; Greenwood v. Leather 
Bhod Wheel Co. {1900} 4 Ch. 421; Whittington v. e- 
Hayne (1900), 62 L. T. 49; Pritty v. Child (1902), 71 
L. me B. 512; Broome v. Speak, [1903] 1 Ch. 586; 
McConnel v. Wright Leos! Ch. 546; 
1908) A. C. 114 


1 Sheffield Corpn. v. 
: Starkey v. Bank of England, 
: Exploring Land & Minerals . 0 


olckmann (1905), 94 L. T. 234; Nash v. Calthorpe, 
(1905) 2 Ch. 237; First National Reinsurance v. Green- 
2k. B. 260; Edwards »v. Porter, [1925] 


field, [1921 
vr C. Ps 1 Mania. Williams v. Pinckney (1897), 67 LL. J. Ch. 
, r¢) 


v. Marsh (1903), 72 L. J. Ch. 360; Yonge v. 

Toynbee, [1910 . B. 215; Blacker v. Lake & Elliot 

1912), 108 L. T. 533; Fry v. Smeliie, 11912) 3 K. B. 282; 

arvis v. Surrey County Council, (1925) 1 K. B. 554. 

186. ]—I have no doubt that pltf. here 
was induced by those two statements [in 
prospectus] & that if, in addition they were false, 
& false within the knowledge of defts., she has a 
right of action for damages on the ground that 


she was deceived (KEKEWICH, J.).—KNOX v. 
HAYMAN (1892), 67 L. T. 187; 8 T. L. R. 654, 
C. A 





187. ——.J—(1) No action will lie for damages 
suffered by pltf. in consequence of his reliance on 
untrue statements made negligently, but not 
fraudulently, by deft. when there is no contract 
between them. 

(2) 1f a man tells a wilful falsehood with the 
intention that it shall be acted upon by the 
person to whom he tells it, his mind is plainly 
wicked & he must be said to be acting fraudulently. 
Again a man must also be said to have a fraudulent 
mind if he recklessly makes a statement intending 
it to be acted upon, & not caring whether it be true 
or false. . . . But negligence however great does 
not of itself constitute fraud (’sHER, M.R.). 

Gross negligence might amount to evidence of 
fraud, if it were s0 gross as to be incompatible 
with the idea of honesty but even gross negligence. 
in the absence of dishonesty did not of itself amount 
to fraud. ... There seems to have been some 
sort of an idea that when a jury was asked .. . 
whether a man had made the representation not 
knowing & not caring whether his statement was 
true or false, the expression ‘ not caring’ had 
something to do with his not taking care. But 
that expression did not mean not taking care to 
find out whether the statement was true or false ; 
it meant not caring in the man’s own heart & 
conscience whether it was true or false—& that 
would be wicked indifference and recklessness 
(BowEN, L. J.).—L»r LIEVRE v. GOULD, [1893] ] 
Q. B. 401; 62 L. J. Q. B. 355; 68 L. T. 626; 
57 J. P. 484; 41 W. R. 468; 87 Sol. Jo. 267; 
4 R. 274; sub nom. DENNEs v. GOULD, 9 T. L. R. 
243, C. A. 

Annotations :—.A8 to ° ve %. ; 

L. T. 345. Refd. Petey ee (1903), 71 7. aie be 

612; Compania Naviera Vasconzada v. Churchill & Sim, 

Same v. Burton, (1906) 1 K. B. 237; Blacker v. Lake & 

ono ne), 106 L. T. 533; Australian Steam Shippin 


evitt (1917), 33 T. L. R. 178: Banbury 0. Ba 
of Montreal, yea 1 K. B. 409; Everett v. Griffiths, 


(1920) 3 K 163. Generally, Refd. Empress Axssco. 
rpn. v. Bowring (1905), 11 Com. Cas. 107. Mentd. 
Lane v. Cox (1896), 66 L. J. Q. B. 193; Karl v. Lubbock 
(2804), 74 L. J. K. B. 121; Cavalier v. Pope, [1905] 2 
T. oR Ohta Ber 1aeBhaege pare eed 1920} 8 ry 
LR. . eld-Blundell v. Stephens, A. Cc. 
966; Baker v. James, [1921] 2 K. B. Bra. : 


188. Effect of implied contract to indemnify.]— 
RAWLINGS v. BELL, No. 185, ante. 

——.|—See, further, Part. VII., Sect. 3, sub- 
sect. 2, B., post. 


MISREPRESENTATION AND FRAUD. 


Statement in honest belief of truth.|—See Sub- 
sect. 2, C., post. 

Representation distinguished from warrenty 
See Part I., Sect. 9, ante; ANIMALS, Vol. I1L., 
pp. 260, 261, Nos. 892-401; SALE oF GooDs. 


(b) Application of Rule. 
i. Statement of Intention. 

189. Necessity for knowledge—Actual intention 
not as stated.|—If a person induces the owner of a 
horse or a vessel to part with possession, with a 
view to @ particular purpose, for the benefit of the. 
owner, as for a sale, & intending & fraudulently 
concealing the intention, to use it for another & 
different purpose, for his own benefit, | & 
inconsistent with the agreement, it is fraud which 
avoids the agreement.—BENNETT v. DOSSETT 
(1865), 4 F. & F. 600. 

190. .]—I think that 5S. when he went 
for the goods must be taken to have made an 
implied representation that he intended to pay for 
them, & if'it were clearly made out that at that 
time he did not intend to pay for them, I should 
consider that a case of fraudulent misrepresenta- 
tion was shown (MELLISH, L.J.).— Re SHACKLETON, 
Ex p. WHITTAKER (1875), 10 Ch. App. 446; 44 
L. J. Bey. 91; 32 L. T. 443; 23 W. R. 555, 
L. JJ. 

ons :—— i , gmaurice (1885), 29 
AG De 469. Reid te Witcon, ive: ug Salaman, [1926] Ch. 


|—Re EastaatEe, Ex p. WARD, 








1. 

191. 
No. 724, post. 

See, also, Part I., Sect. 2, ante. 








ii. Misrepresentation as to Character or Credit. 

192. Necessity for knowledge.|—In an action 
on the case, for falsely representing the character 
of another, by reason of which false representation 
he obtained credit of pltf.; it is necessary to 
prove against deft. both fraud & falsehood, viz. 
that the representation which he made was false, 
& that deft. knew it to be false at the time he made 
it. Falsehood without fraud is not sufficient.— 
ASHLIN v. WHITE (1816), Holt, N. P. 387, N. P. 
Annotation :-—Refd. Hulton v. Hulton, [1917] 1 K. B. 813. 

193. |—A party agreed with another as 
follows: ‘‘ Provided you use your influence, & 
secure me the situation of superintendent,’ etc., 
‘‘T agree to pay you the amount of my first 
quarter’s salary,” etc. To an action on this 
agreement, deft. pleaded (inter alia), that he was 
induced to make the agreement by fraud & covin 
on the part of pitf., & also that pitf. did not use 
his influence & secure him the situation :—Held : 
to maintain the action, the influence used must be 
such that the situation was, in fact, secured by 
it; & also, to constitute fraud & covin, the 
representations made by pltf. must be false to his 
knowledge at the time he made them; & it is not 
enough to show that he stated warmly the power 
he possessed, but the jury must be quite satisfied, 
before they affix on a party the stigma of fraud, 
that he stated what was untrue to his knowledge.— 
NEELEY v. Lock (1838), 8 C. & P. 527, N. P. 

194. .J—In an action for false & fraudulent 
representations as to the financial circumstances 
of a business the purchaser must prove that the 
vendor had represented what at the time he knew 
to be false, or that he represented recklessly as 
facts that which he did not know to be true. If, 
however, the vendor has represented that certain 











PART IV. SECT. 1, SUB-SECT. 2.—B. (b) ii. 
192 {. Necessity for knowledge.}—Invixa v. Burns, (1915) 8. C. 260; [1915} 1 S. L. T. 2.—S8COT. 


Part IV.—FRAUDULENT AND INNOCENT MISREPRESENTATION. 


profits were made, honestly believing the truth 
& accuracy of his statements, he is entitled to a 
verdict, even if it is proved that the actual profits 
after the sale had not come up to his representa- 
an .— WESTFIELD v. DAVIDSON (1887), 8 T. L. R. 
86 


iii. Misrepresentation as to Company. 

195. Necessity for knowledge.] —(1) It is a 
fraud to state dishonestly for the purpose of gain 
that which is false in fact & material, either 
knowing it to be untrue, or recklessly without 
knowing or caring whether it is true or false, for 
the purpose of its being acted upon as true, & 
of so deceiving the person who seeks to avoid the 
transaction into which he is thereby misled 
(WILLES, J.). 

(2) A person who is taken in by a fraud may elect 
to avoid the transaction within a reasonable time 
after the discovery of the fraud, & before he has 
taken any benefit under it (WILLES, J.). 

(3) A co. is not answerable for the fraud of 
individual directors, or of directors acting other- 
wise than on a board, or by the authority of the 
co. (WILLES, J.). 

(4) A co. cannot any more than a private 
individual, enforce a contract to which a party 
has been procured by the fraud of its agents 
(WILLES, J.). 

(5) Utter carelessness of truth, when the interests 
of others are concerned, is evidence of fraud 
(WILLES, J.).—GLAMORGANSHIRE IRON & COAL 
ie _ IRVINE (1866), 4 F. & F. 047; 15 L. T. 52, 


Ares :—As to (4) Apld. ee A -Plwm Lead Mining 
Co. wv. Baynes (1867), 2 Exch. 324. efd. First 
National insurance v. Granted: [1921] 2K. B. 260. 


196. |—At a general meeting of a co. 
formed to work a mine the directors, one of whom 

as deft. B., were authorised to raise money by 
debentures. The directors accordingly, by the 
secretary, employed brokers to place the deben- 
tures; & the brokers prepared & issued a 
prospectus bearing the name of B., amongst 
_others, containing statements as to the co. which 
were false to the knowledge of the brokers, & 
which induced pltf. to subscribe & pay for deben- 
tures. None of the statements were made by B. 
personally or by his personal authority, but they 
were within the authority of the brokers as agents 
to make. B. derived no benefit from the fraud :— 
Held: deft., B. was not liable for the fraud of the 
brokers, & was therefore entitled to judgment 
on the ground of his ignorance of the statements 
complained of being untrue, & of his personally 
deriving no pecuniary benefit therefrom, notwith- 
standing his being a party as director to the 
receipt of the money & on the ground that he was 
innocent of any moral fraud.—WEIR v. BELL 
(1878), 8 Ex. D. 238; 47 L. J.Q. B. 704; sub nom. 
WEIR v, BARNETT, BELL, ETC., 38 L. T. 929; 26 


W.R. 746, C. A. 
Annotations : :—Folld. 1 vs hrord (1878), 10 Ch. D. 
ned. (1889), 14 App. Cas. 337. 
Apia. 7380). 42 si ;: 436 . Refd. 
dsworth v. City of Glasgow Bank Aart 
317; Joliffe‘v. Baker (rhe). es $2 
iL. R. oyd v. Gikée:, Smith, 


Bates 4G, 1T 
. 716; a Grande Rubber Esta 


(1912] A. : v. 
(1913), A. 853. Mentd. Mirehouse v. Barnett (isis, 
No. 


Aone 689 ; Watt v. Barnett (1878), 3 Q. B. D 
__—.] — ARKWRIGHT v. NEWBOLD, 
-]—(1) In an action of deceit against 

deft. for misrepresentations e in a prospectus, 

or otherwise, upon which pltf. acts, pltf. must 


prove that the statements were false, & that deft. , 
made those statements knowing them to be false. 
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(2) Astatement untrue in fact, if believed by the 
party making it to be true, though without any 
reasonable ground for such belief, is not now, 
since the decision in Derry v. Peek, No. 185, ante, 
fraud such as to support an action for deceit. 

(3) It lies on pltf. to prove dishonesty, not on 
deft. to prove honesty.—GLAsIER v. ROLLS 
(1889), 42 Ch. D. 486; 58 L. J. Ch. 820; 62 L. T. 
1388; 38 W. R. 118; 57. L. R. 691; 1 Meg. 418, 


Annotation :—As to (1) Refd. Angus v. Clifford (1891), 60 
L. J. Ch. 443. 


—— Issue of prospectus.]—See COMPANIES, Vol. 
IX., pp. 109, 110, Nos. 497-502. 
|—See, also, CoMPANIES, Vol. IX., p. 122, 
Nos. 626-628. 





iv. Misrepresentation as to Contract of Sale. 


199. Necessity for knowledge.|—In deceit for 
eng goods as his own, it must be averred that 
knew the fact to be ere —DALE’s CASE 
(1585), Cro. Eliz. 44; 78 BE. R. 308 
200. .J—Trespass on the case for selling a 
jewel, affirming it to be a bezar stone, wbi revera 
it was not a bezar stone, will not lie unless it be 
alleged that deft. knew it was not a bezar, or that 
he warranted it was a bezar.—CHANDELOR uv. 
Lopus (1603), Cro. Jac. 4; 78 E. R. 3; sub nom. 
Lopus v., CHANDLER, | Dyer, 75, n., Ex. Ch. 


Annotations :—Dbtd. Gray : Art (18 24), 1C. & P. 49 
onsd. Derry v. Poek (1889), 14 App. Cas. 337. 
Heilbut, Symons v. Buoklet ton, [1913] A. C. 30. 





Jones v, jBrigh t t (1829), 5 5 Bing. 533; Ormrod v. Huth 
1845), 1 6; ae v. coves ay BAe), 12 
ur. 60; rate v. Conder (1857), 2 C. B. mith 


vy. Chadwick (1884), 9 App. Cag. 1 

201. oy a vendor “falsely affirm the 
goods to be his, knowing them to be a stranger's, 
an action lies for the deceit, though the goods are 
not reclaimed.—FURNIS v. LEICESTER (1618), Cro. 


Jac. 474; 79 BE. R. 404. 
Annotations -— Refd. Cross v. Gardner (1688), 1 Show. 68; 





Pasicy v. Freeman (1789), 3 Term Rop. 51: Morley v. 
‘Atlenboroigs (1849), 12 L. TT’. O. 8. 582. 
202. -——--.|-SPRIGWELL v. ALLEN (1648), 


Aleyn, 91; 2 East, 448, n.; 82 EH. R. 931. 
Annotations : -— Apld. Early v. Garrett (1829), 4 Man. & Ry, 
K. B. 687; Morley v. Attenborough (1849), 3 Exch. 500. 

208. ———.]—An action will lie against one 
that has possession of goods, & sells zs em as his 
own & they are not.—CrRoss v. GARDNER (1689), 
1 Show. 68; Carth. 90; Comb. 142; Holt, K. B. 
5; 3 Mod. Rep. 261 ; 89 BE. R. 453. 


Annotations :— Consd Pasley v. Freeman (1789), 3 
Rep. 51. Apld. Adamson »v. pees 


Term 


, 68. Refd. 


Medina v. tougbton Ae 1 Ld. Raym. Collins 
v. jivane (1844), Ei 80 | Derry v. Peok ‘iesar 14 
. Cas. 337: - B. 


De Prati v. Guildford, re 2 
Heilbut, Symons v. Buckleton, [1913] A. C. 30; 


ate 
Co. of New York v. Hannay, [1918] 


Guaranty Trust 
2K. B. 623 
Pikes 
roa, fe oods for affirming them at the time of the sale 
e his own, when they were not, if he was in 
ossession of them at the time of the sale.— 
EDINA v. STOUGHTON (1700), 1 Ld. Raym. 593 ; 
Holt, K. B. 208; 1 Salk. 210; 91 E. R. 1297. 
Annotations —Consd. Pasley v. Firecman (1789), 3 Ne 
Heh. oa Apia. Dobell v. Stevens (1825), 3 L. J. 8. 
damson »v. Sarvie (1827), 4 Bing. rh Reta’ 
820; Morley v. Atten- 
(1849), 3 Exch. 500; Sims v. ete (1851), 
‘ Kichholz v. Bannister (J 4), 17 C. B. 
N. 8.708; De Lassalle v. Guildford rd, (10 oon 2 B, 216 ; 
Heilbut, Symons v. Breage [IDIZJA 
Trust of New York v. Benne ois) E ‘o B. naranty 
Mentd. Godson v. Good (1816), 2 
205. ——.]—-DOWDING v. MECesine (1798), 2 
East, 450, n.; 102 BE. R. 440. 
Amnon: :—Refd. Williamson v. Allison (1802), 2 Kast, 





-|—An action lies against the seller 
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Sect. 1.—F raudulent misrepresentation: Sub-sect. 2, 
B. (b) iv., & C.: sub-sects. 3 & 4.) 


206. .|—Declaration in tort, stating that 
deft., on the sale of ‘‘ Teneriffe Barilla,” asserted 
that 73 cwt. would produce a ton of soap, well 
knowing it would not do so, is not supported by 
evidence that he said he had made 7 tons of soap 
out of 51 cwt. & no proof of the scienter.—HORN- 
CASTLE v. MoaT (1824), 1C. & P. 166, N. P. 

207. .|—Upon a sale of goods, where no 
warranty is taken by the purchaser, he cannot 
recover in an action upon a representation made 
by the vendor as to the quality of the goods, which 
turns out to be false in fact, unless it be shown that 
such representation was false to the knowledge of 
the seller of the goods, or that he acted fraudulently 
in making the representation.—ORMROD v. HUTH 
(1845), 14 M. & W. 651; 14 L. J. Bx. 366; 5 
L. T. O. 8. 268; 153 E. R. 636, Ex. Ch. 

Annotations :—Apld. Thom v. Bigland (1853), 8 Exch. 725 ; 
Udell ». Atherton (1861), 7 H. & N. 172; Dickson v. 
Reuter’s Telegraph Co. (1877), 2 C. b. D. 62; Joliffe v. 
Baker (1883), 11 Q. B. D. 255. Refd. Morley v. Atten- 
borough (1849), 3 Exch. 500; Collen v. Wrigh Aad Y 4 
Jur. N. 8. 357: Hall v. Conder (1857), 2. C. B. N.S. 22; 


Collins v. Cave (1859), 4 H. & N. 225; Rogers v. Hadle 
(1861), 7 Jur. N. 8. 733; Osborn v. Hart (1871), 23 L. T. 
Ihe 


208. .|—Pltf. made a purchase under the 
influence of the misrepresentations of deft., 
although a considerable time had elapsed, between 
the misrepresentations & the sale :—Held: pltf. 
was entitled to recover from deft. 

The jury must be satisfied that deft. knew the 
falseness of the representations (WILDE, C.J.).— 
BARDULL v. SPINKS (1846), 2 Car. & Kir. 646, 
N. P.3 subsequent proceedings, sub nom, SPINKS 
v. BARDELL (1847), 8 L. T. O. S. 338. 

See, also, SALE OF Goons ; SALE OF LAND. 


C. Effect of Honest Belief in Truth. 











208. Whether representation fraudulent.}— 
FIAYCRAFT v. CREASY, No. 26, ante. 
210, ——.]—(1) In an action by A. against 


B., C. & D. for false representations alleged to have 
been made by them, acting as directors of a joint 
stock co., conversations between B. & C., & 
conversations between C, & If. a former agent of the 
co., are admissible in evidence to show the bona 
fides of defts. in making such representations. 

(2) An action does not lie for a false representa- 
tion whereby plitf., being induced to purchase the 
subject mattcr of the representation from a third 
party, has sustained damage, the representations 
appearing to have been made bond fide under a 
reasonable & well grounded belief that the same 
were true. 

It appeared to me that defts., at the time they 
made the representations, really believed in their 
truth. Perhaps it would have been as well if I 
had put it more distinctly to the jury to consider 
whether defts. honestly believed the representa- 
tions to be true; but that was in substance left 
to them (HRSKINE, J.).—SHREWSBURY v. BLOUNT 
(1841), 2 Man. & G. 475; Drinkwater, 70; 2 
Scott, N. R. 588 ; 188 E. R. 886. 

211. .])—-Representation false in fact, but 
not known to be so by the person who makes it 
without fraud is not actionable. A_ sheriff 
declared in case, for that, defts. being attorneys of 
P. who had sued out a ca. sa. against J. W., & 
the sheriff having in custody, under another 
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ca. 8a., another J. W. who was entitled to his 
discharge, defts., well knowing the premises, 
falsely represented to the sheriff that the last 
mentioned J. W. was the J. W. against whom P.’s 
writ had issued ; by means whereof defts. caused 
the sheriff to detain the J. W. who was in his 
custody ; for which the last mentioned J. W. sued 
the sheriff, & he paid money by way of compromise. 
The attorneys pleading not guilty, evidence was 
given, for the sheriff, that his officer delivered a 
note to defts.’ managing clerk in P.’s action, 
describing the J. W. who was in custody, & 
inquired if that was the J. W. whom they had 
sued on behalf of P.; & that the clerk took the 
letter into the office where defts. were, & afterwards 
returned & told the officer that that was the J. W. ; 
neither defts. nor the clerk at that time knowing 
the contrary :—Held: a plea alleging that defts. 
had good & probable reason to believe, & did with 
good faith believe, the representation to be true, 
was an answer to the action.—CoLLINs v. EVANS 
(1844), 56 Q. B. 820; 1 Dav. & Mer. 669; 13 
L. J. Q. B. 180; 2 L. T. O. S. 425; 8 Jur. 345; 
114 E. R. 1459, Ex. Ch.; revseg. S. C. sub nom. 
EVANS v. COLLINS (1843), 5 Q. B. 804. 


Annotations :—Consd. Barley v. Walford (1846), 9 Q. B. 197; 
Thom v. Bigland (1853), 8 Exch. 725. Distd. Childers v. 
Wooler (1859), 2 EK. & EK. 287; Richardson v. Silvester 
(1878), L. R. 9 Q. B. 34. Consd. Derry v. Peek (1889), 
14 App. Cas. 337. Refd. Freeman v. Cooke (1848), 18 
L. J. Ex. 114; Evans v. Kdmonds (1853), 1 C. L. R. 653 ; 
Collen v. Wright (1858), 4 Jur. N. S. 357; Leather v. 
Simpson (1871), 40 L. J. Ch.177. Mentd. Sheffield Corpn. 
v. Barclay, (1905) A. C. 392; Bamfield v. Goole & Sheftield 
Transport Co., (1910) 2K. B. 94. 





212. .}— RAWLINGS v. BELL, No. 135, 
ante. 

213. ——.]—Swirr v. SpooLtey (1854), 23 
L. T. O. 8. 300 


214. -}—(1) His Lordship told the jury, 
that if the directors put forth in their report 
important statements which they had no reason- 
able ground to believe to be true, that would be 
misrepresentation & deceit, & in the estimation 
of the law would amount to fraud. I confess that 
my opinion was that in what his Lordship thus 
stated, he went beyond what principle warrants. 
if persons in the situation of directors of a bank 
make statements as to the condition of its affairs 
which they bond fide believe to be true, I cannot 
think they can be guilty of fraud, because other 

ersons think, or the Court thinks, or your 

rdships think, that there was no sufficient 
ground to warrant the opinion which they had 
formed. If a little more care & caution must 
have led the directors to a conclusion different 
from that which they put forth, this may afford 
strong evidence to show that they did not really 
believe in the truth of what they stated, & so 
that they were guilty of fraud (LORD CRANWORTBR). 

(2) Restitutio in integrum can be had only where 
the party seeking it is able to put those against 
whom it is asked in the same situation as that in 
which they stood when the contract was entered 
into (LORD CRANWORTH).—WESTERN BANK OF 
SCOTLAND v. ADDIE, ADDIE v. WESTERN BANK OF 
ScOTLAND (1867), L. R. 1 Sc. & Div. 145, H. L. 
Annotations :—<As to (1 Apia. Derry v. Peek (1889), 14 App. 

Cas. 337. Ase to (2 . Erlanger v. 

arog tary Co. (1878), or eres 1 

2. Ja ait Seb Bae, 


ackson, [1917] 2 
Overend, Gurn Turquand & H 


a Oakes v. FP 
vw. Same (1867), L. R. 2 H. L. 325; Swift v. Winterbotham 








PART IV. SECT. 1, SUB-SECT. 2.—0. 3 W. W. R. 221; 13 Alta. L. R. 557; EXTENDED Co. v. CUTTEN & FAITHFUL 
@. General rule.}—CARROLL v. Bett 42 D. L. R. 573.—CAN. * (1903), 22 N. Z. L. R. 759.—N.Z. 

]— DEVALL v. GORMAN Me madelt cheno 0 naking it honestly nogat! 7 tend. Dane Ee One 

2 wate ~~ a No» Oo eae i 

OLaANcEY & GRINDLEY, LTD., [1918]  belioves it to true.—-Forsy’s CREEK LEvY (1894), 118. c. 33-8 AF. . 
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& Goddard isis) 42L.3.Q.B v. Com 

roial Bank of New Brunswick Pay3 R68 P. CG. 
s Weir v. Seca (18 al Blake ¢%. 
Albion Life Assce. Soc. (187 Nevunds 
v. National Employers’ oaldent ae (1885), 64 L. J 


ama Am m 


Co., Le 1 Ch. 178; Lloyd v. Grace, Smith, (1913) 
A. C. 716. Mentd. Chapleo ». Brunswick Benefit Bldg. 
Soc. (1880), 5C. P. D ; Salomon v. Salomon, Salomon 

v. Salomon, [189 ae “ oha' Hambro v. Burnand, [1903] 





z A gen 399; Citizens’ Life Assce. v. Brown, [1904] 

215. -}— WESTFIELD v. DAVIDSON, No. 
194, ante. 

216. ——-.]—DERrRRy v. PEEK, No. 185, ante. 

217. ———.|—-GLASIER v. ROLLS, No. 198, ante. 

ee ———.] — ANGUS v. CLIFFORD, No. 488, 
pos 

219. J—S. & R., trustees of a will, sold 





& conveyed a piece of land to T., who mortgaged 
it to B. Some time afterwards T. induced them to 
execute to him a second conveyance of part of the 
same land, he representing to ‘them that it was a 
conveyance of a piece of land not previously 
purchased by him. Bythis deed, which recited 
that testator was seised in fee at his death, & 
recited his will, by which he devised his real estate 
to the vendors giving them a power of sale, 
recited his death, & that the vendors in exercise 
of the power had contracted for the sale to T. of 
this piece of land in fee simple free from incum- 
brances, & that S. as beneficial owner had agreed 
to concur, S. & R. granted, & S. confirmed, the 
land to T. in fee & S. & H. entered into the usual 
trustee covenant that they had done no act to 
incumber, & S. also covenanted for title. T. then 
mortgaged this land to pltfs. Some years afterwards 
B. took possession, & pltfs.’ security proved worth- 
less. Pltfs. sued S. & R. for indemnity on the 
ground that S. & R. had by the second conveyance 
to T’. misrepresented their title, & in the alternative 
for damages on the covenants :—Held: pltfs. 
could not have any remedy on the ground of 
misrepresentation by defts., as the representation 
was made honestly. —Onwarp BUILDING SOCIETY 
v. SMITHSON, [1893] 1 Ch. 1; 62 L. J. Ch. 188; 
68 L. T. 125; 41 W. R. 53 3 37 Sol. Jo. 93 2 
R. 106, C. A. 
Annotations :—Mentd. Williams v. Pinckney (1807) 66 

L. J. Ch. 551; Poulton v. Moore, [1915] 1 K. B. 4 

220. .J—MoorE v. BURKE, No. 403, pod 

221. Duty of defendant to give correct 
information.|— Low v. BOUVERIE, No. 254, post. 
Statement in company prospectus .|— See 
CoMPANIES, Vol. IX., pp. 110, 124-126, 128, 129, 
Nos. 502, 638-646, 673-676. 

Representation on letting of premises.|— 

See LANDLORD & TENANT, Vol. XXXI., pp. 176, 
177, Nos. 3082-3088. 

Agent ey acting under forged 
power. |——See AGENCY, Vol. I., pp. 662, 668, Nos. 
2777, 2778. 

Innocent misrepresentation not amounting to 
warranty.|—See No. 213, ante, Nos. 486, 487, post. 

Negligent belief.|— See ‘Sub-sect. 5, ost. 

No reasonable grounds for belief.|— See Nos. 
263-265, post. 

















Svus-sEcT. 3.—NON-BELIEF WHEN REPRESENTA- 
TION MADE. 

222. Equivalent to fraud.|—-(1) If a party 
makes an untrue representation to another for a 
fraudulent purpose, with the intent to induce the 
latter to do an act which he afterwards does to his 
prejudice, an action on the case for deceit lies, 
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& it is not necessary to show also that deft. knew 
the representation to be untrue. 

(2) If they stated a fact which was true for a 
fraudulent purpose, they at the same time not 
believing that fact to be true, in that case it would 
be both a legal & moral fraud (PARKE, B.).— 
TAYLOR v. ASHTON (1848), 11 M. & ve 401; 12 
L. J. Ex. 363; 7 Jur. 978; 152 E.R. 8 

nnota 4a 1 . Higgins 
“Fonn. & H. 4 oid yack Peek (1889), seat Gan 387. 


Refd. D 1856), 5 EK. & B 

v. Baker (1883), nv Q.B 388, As - (2) Co ns 

v. hegre sag ry is 2 John. & H 460; Derry v. Peek (1889), 

enerally, Refd. Gerhard v. Ba 

(tes8}a 2 oe oe ES etre Eastwood v. Bain (1858), “38 L. J. 

Re Agra & &'Masterman’s Bank, Ez p. Asiatic 

Banking Corpn. (1867), 16 Le T. 162. entd. R i 

Oceanic Steam Navigation Co., Connell _v. eine, 
Scanlon v. Same, O’Brien v. Same, (1914) 3 K. B. 731 


223. -]—MoOorE v. BURKE, No. 403, poet. 
224. ——~.|— DERRY v. PEEK, No. 185, ante. 
225. ———.]|—Low v. BOUVERIE, No. 254, post. 
Statements in disregard of truth.])—See Sub-sect. 
5, A., post. 
Statement founded on negligent or unreason- 
able belief.|—-See Sub-sect. 5, B., post. 
5, Coan without knowledge.\—-See Sub-sect, 





post 


SUB-SECT. 4.—NoON-BELIEF ARISING AFTER 
REPRESENTATION MADE. 


226. Error ascertained after representation— 
Duty to correct.|—-On Nov. 4, shares in a projected 
railway co. were allotted to pltf.; on Nov. 14, 
he paid the deposit thereon ; on Dec. 6, a report 
was made by deft., who had inspected the proposed 
line, to the committee of management, of which he 
was a member, showing, that all the essential 
statements in the prospectus which the committee 
had issued were false, & that the undertaking 
could not be prosecuted; on Dec. 18, pltf., in 
ignorance of that report having been made, signed 
the parliamentary contract & subscribers’ agree- 
ment. In assumpsit for money had & received 
brought to recover back the deposit so paid, 
two questions were left to the jury, (a) whether 
the undertaking to which pltf. had subscribed, 
had been abandoned, (b) whether pltf.’s si nature 
to the subscribers’ agreement had been obtained 
by fraud. The jury having returned a verdict for 
pitf. the ct. refused to disturb it. 

The question here is whether it was properly 
left to the jury to say whether or not there was 
fraud in getting  derhpcee to sign the agreement, 
suppressing facts that ought to have been disclosed. 
The evidence of fraud was the concealment of 
the report of Dec. 6, which contained information 
that was important: to pltf., but the communica- 
tion of which was studiously confined to the com- 
mittee (WILDE, C.J.).—JARRETT v. KENNEDY 
(1848), 6 C. B. 319; 136 EB. R. 1274. 

227. —— J—REYNELL v. SPRYE, SPRYE 
v. REYNELL, No. 58, ante. 

228. .]—Where parties are contract- 
ing, either of them, unless he is under a duty to 
the other, may aoe silence even as to facts which 
he believes would be operative on the mind of the 
other; if, however, one of them has made a atate- 
ment which he believes to be true, but which in the 
course of the negotiation he discovers to be false, 
he is bound to correct his erroneous statement.— 
DAVIES v. LONDON & PROVINCIAL MARINE INSUR- 
ANCE Co. (1878), 8 Ch. D. 469; 38 L. T. 478; 26 
W. R. 794; eub nom. LONDON & PROVINCIAL 
MARINE INSURANCE Co. ». DAVIES, DAVIES v. 











32 


Sect. 1.—Fraudulent misrepresentation: Sub-sects. 
4&5, A. & B. (a).] 

LONDON & PROVINCIAL MARINE INSURANCE Co., 
47 L. J. Ch. 611. 
Anno ‘—~Refd. National Provincial Bank of England 
¢. Glanusk, [1913] $ K. B. 335; Moody v. Cox & Hatt, 
i917) 2 Oh. 71. Mentd. Whitmore v. Farley (1880), 43 

- T. 192; London General Omnibus Co, v. Holloway, 
(1912) 2 K. B. 72. 





-]—BROWNLIE v. CAMPBELL, No. 





-——— Statement by third party— 
Report of expert.]|—The directors of a co. issued a 
prospectus containing certain grave misstatements 
as to fact. At the time of issue the directors 
themselves honestly believed in these misstate- 
ments, although they knew that they were based 
upon the report of an intermediate vendor to the 
co., & although they did not at the time take pains 
to investigate their truth. Subsequently the 
directors discovered that these statements were 
in fact false; but they did not take any form of 
action in respect of their discovery. The directors 
were also, at the time of the issue of the prospectus, 
aware that the property that the co. was being 
formed to purchase had been sold not very long 
previously for a much smaller sum; but they did 
not take any steps to satisfy themselves as 10 the 
reason for the very great rise in price. One of 
the arts. of assocn. of the co. provided that ‘‘ no 
director shal) be liable . . . for any loss, damage, 
or misfortune whatever which shall happen in the 
execution of the dutics of his office or in relation 
thereto unless the same happen through his own 
dishonesty.”’ The co., having been ordered to be 
wound up by the ct., the liquidator asked that 
the directors might be compelled to indemnify the 
co. for the loss suffered by the co. by reason of 
their alleged misfeasance as disclosed in the facts 
mentioned above :—Held: (1) the directors had 
honestly believed that the contract was a bence- 
ficial one for the co.; &, notwithstanding the 
discrepancy in price & the absence of an indepen- 
dent report, this conclusion had not been arrived 
at by negligence on their part as directors; (2) 
their conduct subsequent to the discovery of the 
misstatements was a matter of lack of sound 
judgment rather than of negligence.x—Re Bra- 
ZILIAN RUBBER PLANTATIONS & Estates, LTv., 
hor on mie ae ene 221; 103 L. T. 
; od. K, ; 18 Mans. 177°; 

proceedings, 108 L. T.'882,C. A. saa 

sien nt ihoas) cera Mentd. He City Equitable Firo 


281. —— Effect of subsequent statement of 
truth—Not admitting original error.) — 

v. Ben al Pe 374, Gaal . eee 

» Statement falsified by subsequent e — 
Timetable issued after train withdraw Deon 
v. GREAT NORTHERN Ky. Co., No. 179, ante. 

238. —-— Duty to disclose.|—What is the duty 
of a person who knows that another is contracting 
with him upon the faith of a statement made by 
him which at the time it was made was true, but 
which has become untrue before the proposal has 
been accepted ? It does not want authority to 
show that the duty of such a person is to disclose 
to him with whom he is contracting the subse- 

uent untruthfulness of the statement which at 
the time it was made was true (Fry, J.).—ARK- 
WRIGHT v. NEWBOLD (1880), 17 Ch. D. 301; 49 
L. J. Ch. 684; 42 L. T. 759; 28 W. R. 828; on 
appeal (1881 Bi Gh, D. p. 318. ; 

Joliffe v. Baker (1 383), 11Q. Bp Ss! » Bbote ma Snellt 
(1888), 48 L. T. 216 ; Nash v. Wooderson (1884), 52 L 

9; Smith v. Chadwick (1884), 9 App. Cas. 187; Capel 
Sim’s Shipa Compositions Co. (1888), 57 L. J. Ch, 71 
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Derry v. Peek (1889), 14 App. Cas. 337; McConnell »v. 
Wright (1903), st e) R. eet Mentd. Boswell v. Coaks 
18 3), 23 Ch Re Scottish Petroleum ac 


8 - D. 302; 
: 3), L. T. 348; Lydney & Wigpoo 
Walls cane (init) 4,2. S08 Uggner & Wiep 
284. Circumstance calculated to 
affect conduct of representee.|— When, in a negoti- 
ation between A. & B., A. induces B. by a par- 
ticular representation of the circumstances, to 
consent to a particular course, & A. afterwards, 
& before B. has acted, becomes aware of such a 
change of the circumstances as might materially 
affect B.’s conduct, of which change B. is not 
aware, & omits to inform B., thereof, but leaves 
him to act under his former impression, this ct. 
will not hold B. bound by his acts whilst under 
that former impression.—TRAILL v. BARING (1864), 
4DeG. J. & Sm. 318; 3 New Rep. 681; 33 
L. J. Ch. 521; 10 L. T. 215; 10 Jur. N.S. 377; 
12 W. R. 678; 46 BE. R. 041, L. JI. 
Annotations :—Folld. British Equitable Insce. v. G. W. Ry. 
: 868), 88 L. J.Ch.132. Refd. Hoare v. Bremridge (1872), 
7L. T. 368; Cann wv. Hoare (1885), 1 T. L. R. 526 ; 
Fe Metropolitan Coal Consumers’ ocn., Karberg’s 
Case (1892), 66 L. T. 700. Mentd. He Scottish Petroleum 
Co., Wallaco’s Case (1883), 23 Ch. D. 413. 


Falsity of representation at time when acted on.| 
—See No. 109, ante. 








SusB-sEcT. 5.—STATEMENT MADE RECKLESSLY OR 
NEGLIGENTLY. 
A. Reckless Disregard of Truth. 

235. Equivalent to fraud.]—(1) If there had 
been criminal intercourse between pltf. & deft.’s 
wife before the separation, & pltf. at the time of 
such intercourse knew that she was deft.’s wife, 
& concealed her criminality from deft., with a view 
to induce him to execute the deed, all which the 
jury must be assumed to have found, that was 
such a suppression of a material fact as will sup- 
port a general plea of fraud (JERvis, C.J.). 

(2) If a man having no knowledge whatever 
on the subject, takes upon himself to represent 
a certain state of facts to exist, be does so at his 
peril; &, if it be done either with a view to secure 
some benefit to himself, or to deceive a third 
person, he is in law guilty of a fraud, for, he takes 
upon himself to warrant his own belief of the 
truth of that which he so asserts (MAULE, J.).— 
EVANS v. EDMONDS (1853), 18 C. B. 777; 1C.L. R. 
653; 22 L. J.C. P. 211; 21 L. T. O. 8S. 155; 17 
Jur. 883; 1W.R. 412; 188 E. R. 1407. 
Annotations :—As to (1) Refd. Hulton v. Hulton, [1916] 2 

K. B. 642. As to (2) Apld. Higgins v. Samels (1862), 2 

John. & H. 460; Hart v. Swaine (1877), 7 Ch. D. 42. 

Consd. Mathias v. Yetts (1882), 46 L. T. 497; Joliffe v. 

Baker (1883), 11 Q. B. D. 255 ; Derry v. Peek (1889), 14 

APU. as PEE efd. Evans v. Carrington (1860), 2 


J. 481; Dempster v. Dempster (1887), 3 
T, L. R, 299. Generally, Refd. Feret v. Hill (1854), 15 
C. B. 207; Canham v. Barry (1855), 15 C. B. 597. 
236. ———.]—-BEHN v. BuURNEsS, No. 1, ante. 
2387. ———.|—-GLAMORGANSHIRE IRON & COAL 
Co. v. IRVINE, No. 195, ante. 
88. ——.]—Dickson v. REUTER’Ss TELEGRAM 
Co., No. 473, post. 
239. ——-.]|— ARKWRIGHT v. NEWBOLD, No. 
114, ante. 
240. ———.]—If persons who have full means of 


acquiring knowledge about a particular thing, yet 
with the intention of inducing other people to 
spend their money upon that thing, .. . reck- 
lessly, &, so to speak, in a gambling spirit, without 


properly inquiring iuto the truth or falsehood of 
the thing, without caring sufficiently whether it is 


true or false, & will or will not mislead people ; if 
such persons wilfully abstain from making in- 
quiries, & make use of incorrect statements about 
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the thing, without which the money would not 
have been advanced, then that is in the eye of the 
law a fraudulent statement, as much as if the 
persons making it had known it to be false 
(DENMAN, J.).—EDGINGTON v. FITZMAURICE (1884), 
29 Ch. D. 459; 53 L. T.369; 32 W. R. 848; affd., 
29 Ch. D., p. 476, C. A. 


Annotations :—Consd. Re London & Leeds Bank, Ez p. 
, Carling v. London & Leeds Bank (1887), 56 
L. J. Ch. 321. Refd. rani Hc Peek (1889), 14 App. Cas. 
337; Oliver v. Bank of England, [1902] 1 Ch. 610. Mentd. 
Yorkshire Insce. v. Craine, (1922) 2 A. C. 541; Short v. 
Poole Corpn., [1926] Ch. 66. 





241. -|— WESTFIELD v. DAvipson, No. 
194, ante. 
242. >] — CANN v. WILLSON (1888), 39 








Ch. D. 39; 57 L. J. Ch. 1084; 59 L. T. 723; 37 
W.R. 23; 4T. L. R. 588; 32 Sol. Jo. 542. 


Annotations :—Dbtd. Le Licvre v. Gould, [1893] 1 Q. B. 491. 
Refd. Scholes v. Brook (1891), 63 L. T. hare Mentd. 
Blacker v. Lake & Elliot (1912), 106 L. T. 533 





243. .]—DERRY v. PEEK, No. 185, ante. 

ral ——.|—LE LIEVRE v. GOULD, No. 187, 
ante. 

245. ——— Special contractual relationship— 
rabies of duty.|—Pritry v. CHILD, No. 25, 
ante. 


246. No real belief in truth of statement.]— 
Coats, LTD. v. CROSSLAND (1904), 20 T. L. R. 800. 

——— Statement in company prospectus.]—Sce 
CoMPANIES, Vol. IX., p. 126, Nos. 645, 646. 

247. Meaning of ‘‘ not caring ’’—Indifference 
to truth.|—ANGus v. CLIFFORD, No. 488, post. 





248. ——.]—LE LIEVRE v. GOULD, No. 
187, ante. 

zeeectanon or puffing.|—See Part I., Sect. 8, 
a 


Statement as fact in ignorance of truth.]—See 
Sub-sect. 5, C., post. 
Negligent statement.|—See Sub-sect. 5, B., post. 


B. Statements founded on Negligent or Unreasonable 
Belief. 


(a) In General. 


See, generally, NEGLIGENCE. 

For particular instances.]—See Titles passim. 

249. Effect of mere negligence.|—(1) Bill to 
charge a trustee, as having by delivering the title 
deeds to the tenant for life enabled him to make a 
mtge. of a settled estate as tenant in fee, dismissed ; 
the fraudulent purpose of enabling him to mtge. 
resting upon the evidence of a single witness, & 
being positively denied by the answer. 

The purpose held out disclosed nothing of fraud. 
If negligence alone were sufficient, it ought to have 
had the effect in that casc (LORD ELpon, C.). 

(2) Is there negligence so gross as to amount to 
constructive fraud; ... such evidence of fraud 
that he shall not be heard in a ct. of justice to say, 
there was not fraud (LoRD ELDON, C.). 

(3) If the intention is fraudulent in any respect, 
though not pointing exactly to the object accom- 
plished, yet he will be bound (LorRD ELDON, C.). 

_ (4) An old head of equity that if a representa- 
tion is made to a man, going to deal on the faith 
of itina matter of interest, the person making the 
representation, knowing it false, shall make it 
good; & the jurisdiction assumed by cts. of law 
im such cases will not prevent relief in equity.— 
coe v. BICKNELL (1801), 6 Ves. 174; 31 E. R. 
An :-—As to (1) Consd. Clifford v. Brooke (1806), 13 
Apid. Hunt v. Eimes (No. 2) (1860), 28 Beav. 
- Hall v. atthe (1819), 6 Price, 240 ; Loveridge 
2L. J. O. 8. Ch. 75; ez v. Cooper 
den v. Frost (1837), 1 Jur. 340; 


v.18; Jones v. Smith (1841), 
; West v. Reid (1843), 2 Hare, 249; cent 


J-—VOL. XXXV. 


uss. 198; D 
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v. Stevons (1845), 2 Coll. 20; Allen »v. ae fag (1846), 5 
Hare, 272; Jorden v. Money (1854), 5 H. L. Cas. 185; 
Stackhouse v, Jersey (1861), 1 John. & H. 721; Clark v. 
Hoskins (1868), 37 L. J. Ch. 561; Newton v. Newton 
1868), L. R. 6 Eq. 185; Hunter v. Walters, Curling v. 
alters, Darnell v. Hunter (1871), 20 W. R. 218; Keith 
v. Burrows (1876), 1 C. P. D. 722; Ke Ingham, Jones v. 
Ingham, [1893] 1 Ch. 352. As to (2) Consd. Hewitt v. 
Loosemore (1851), 9 Hare, 449; Colyer v. Finch (1856), 5 
. L. Cas. 905. Apld. Dowle v. Saunders (1864), 2 H 
& M. 242. Consd. Northern Counties of England Fire 
Insce. v. Whipp (1884), 26 Ch. D. 482. Refd. Dearie v. 
Hall (1828), 3 Russ. 1; Manners v. Mew (1885), 29 Ch. D. 
725; Taylor v. Russell, [1891] 1 Ch. 8; Walker v. Linom, 
(1907] 2 Ch. 104. As to (4) Consd. Burrowes v. Lock 
1805), 10 Ves. 470; Gibson v. D’HKste (1843), 2 Y. & C. 
. Cas. 542. Apid. Hutton v. Rossiter (1855), 7 De G. M. 
& G. 9. Consd. Slim v. Crouchor (1860), 1 De G. F. & J. 
618; Re Overend, Gurney, Ez p. Oakes & Peek cane 
L. R. 3 Eq. 576: Low v. Bouverie, [1891] 3 Ch. 82. 
Refd. Adamson v. Evitt (1830), 2 Russ. & M. 66; Attwood 
v. Small (1838), 6 Cl. & Fin. 232; Blair v. Bromiey (1847), 
2 Ph. 354; Ingram v. Thorp (1848), 7 Hare, 67; Phillip- 
son v. Gatty, Gatty v. Phillipson (1848), 7 Hare, 516; 
Wilson v. Short (1848), 6 Hare, 366; Ramshiro v. Bolton 
1869), L. R. 8 Eq. 294; Hill v. Lane (1870), L. R.11 Eq. 
15; Schroeder v. Mend! (1877), 37 L. T. 452; Moore %. 
Knight (1890), 63 L. T. 831; nepenas Land & Minerals 
Co. ». Koleckmann (1905), 94 L. T. 234. Generally, Refd. 
Nocton v. Ashburton, {1914} A. C. 932. Mentd. Harrison 
v. Gardnor (1817), 2 Madd. 198; Wisoman v. Westland 
1826), 1 Y. & J. 117; Horlock v. Priestloy (1827), 2 
im. 75; Jones v. Jones (1838), 8 Sim. 633; Moux ». 
Bell (1841), 1 Hare, 73; Sharples v. Adams (1863), 32 
Boav. 213; Re Tichener (1865), 35 Boav. 317; Lloyd v. 
Banks (1867), 15 W. R. 1006; Brocklosby v. Temperance 
Bidg. Soa., [1895] A. C. 173. 


250. .]}—Dickson v. REUTER’s TELEGRAM 
Co., No. 473, post. 








251. .|—DERRY v. PEEK, No. 185, ante. 

252. ———.|—-GLASIER v. ROL1s, No. 198, ante. 

he ——.]—ANaus v. CLIFFORD, No. 488, 
post. . 

254. ——-.]—(1) An action for deceit or fraud, 


properly so called, would only lie at law for a 
fraudulent misrepresentation, a fraudulent allega- 
tion that a fact existed which did not exist, in the 
truth of which representation the person making 
it had no genuine or honest belief. . . . Negligent 
misrepresentation does not certainly amount to 
deceit, & negligent misrepresentation can only 
amount to a cause of action if there exist a duty 
to be careful, not to give information except after 
careful inquiry (BOWEN, L.J.). 

(2) If there was fraud & the statement was 
intended to mislead, its ambiguity would not be a 
defence (Kay, L.J.).—Low v. BOUVERIE, [1891] 3 
50; 7T. L. R. 582, C. A. 

Annotations :—As to (1) Consd. Nocton v. Ashburton, (1914] 

A. C. 932. Refd. Balkis Consolidated Co. v. Tomkinson 
42 W. kh. 204; Le Lievre v. Gould, (1893) 1 Q. B. 
‘As to (2) Consd. Porter v. Moore, [1904] 2 Ch. 
Generally, Refd. Kikington v. Hurter, (1892) 2 Ch. 452; 
Ward v. Duncombe (1803 ) 69 L. T. 121; hittington v. 
Seale-Hayne (1900), 82 L. T. 49; Oliver v. Bank of 
Kngland, [1902) 1 Ch. 610; Whitechurch v. Cavanagh, 
1902} A. C. 117; Exploring Land & Mincrals Co. v. 

1905), 94 L. ‘I. 234; Banbury v. Bank of 
Montreal, (1917) 1 K. B. 409; Plerson v. Altrincham 
U. C. (1917), 86 L. J. K. 8. 969. Mentd. He Tillott, Lee 
v. Wilson, {1892] 1 Ch. 86; Re Wyatt, White v. Ellis, 
[1892] 1 Ch. 188 ; Williama ». a ae pes 67 L. J. Ch. 





34; Fry v. Smollie, [1912] 3 . 282; Everett v. 

Griffiths, [1920) 3 K. B. 163. 

255. J—LeE LiEvRE v. GOULD, No. 187, 
ante. 


256. Gross negligence—Amounting to construc- 
tive fraud.]}—EvaANns v. BICKNELL, No. 249, ante. 

257. ——— Incompatible with honesty — Evi- 
dence of fraud.J—LE LIEVRE v. GOULD, No. 187, 
ante. 

258. Representor under duty to use care—Con- 
tractual relations.|—LE LIEVRE v. GOULD, No. 187, 
ante. 

259. ——.])—- Low_ v. BOUVERIE, No. 254, 
ante. 

Representor with opportunity of knowing facts.] 
— See Sub-sect. 5, B. (b), poat. 
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Sect. 1.—Fraudulent misrepresentation : Sub-sect. 5, 
B. (a) & (b), & C.; eub-sects. 6 & 7, A.) 


Liability of director of company—Standard of 
auigence.|—See CoMPANIES, Vol. IX., pp. 468, 469, 
Nos. 3056-3068. 

See, also, Part VII., Sect. 3, sub-sect. 2, D., 


post. 


(b) Representor with Opportunity of Knowing Facts. 


See, generally, NEGLIGENCE. 

260. Neglect to use means of knowledge.|— 
A person making a false representation through 
mistake, but where he might have had notice of 
the truth, it shall bind him.— PEARSON v. MORGAN 
(1788), 2 Bro. C. C. 388; 29 HB. R. 214. 

Annotation :—Apld. Merewether v. Shaw (1789), 2 Cox, 

Kq. Cas. 124. 

261. Representor failing to recollect true facts. ] 
—Trustee charged in respect of a misrepresentation 
to a purchaser, having notice, & alleging only, 
that he did not recollect the fact. _ 

The excuse alleged by the trustee is that though 
he had received information of the fact, he did not 
at the time recollect it ... it is no excuse to say 
he did not recollect it (GRANT, M.R.).—BURROWES 
v. Lock (1805), 10 Ves. 470; 32 E. R. 927. 
Annotations :—Consd. Gibsun v. D’Este (1843), 2 Y. & C. 

Ch. Cas. 642; Vrice v. Macaulay (1852), 2 De G. M. & G. 

339. Apld. Sliin v. Croucher (1860), 1 De G. F. & J. 518 ; 

Re Ward, Simmons v. Kose, Weeks v. Ward (1862), 31 
Beav. 1. Distd. hay Paris v, Venables (No. 2) (1862), 31 
Beav. 124. Gonsd. Ze Overend, Gumoey, Ex p. Oakes & 
Peck (1867), L. RK. 3 Kq. 676. Distd. Pock v. Gurney 
(1873), L. Rh. 6 A. ..377 ; Brownlie v. Campbell (1880), 
5 App Cas. 925. Apld. Mathias v. Yetts (1882), 46 L. T. 
407. Consd. Derry v. Peek (1889), 14 App. Cas. 337; 
Low v. Bouverie, [1891] 3 Ch. 82. Burrowes v. Lock can 
bo supported & taken as a guide on the ground of estoppel 
or possibly fraud (LINDLEY, L.J.).. Refd. Ingram v. 
Thorp (1848), 7 Hare, 67 ; Pulsford v. Richards (1853), 17 
Beav, 87; Lake v. Brutton (1856), 8 De G. M. & G. 440; 
Robson v. Devon (1857), 5 W. R. 724; Lioyd v. Banks 

1867), L. R. 4 ait 222; NRamshire v, Bolton (1869), 

» R. 8 Eq. 294; Hill v. Lanc (1870), L. HR. 11 Kg. 215; 
Kaglesfield v. Londonderry (1876), 4 Ch. D. 693; Balkis 
Consolidated Co. v. Tomkinson (1893), 42 W. It. 204; 
Whittington v. Seale-Hayne (1900), 82 L. T. 49; Ex- 
loring Land & Minerals Co. v. Kolckmann (1905), 94 
L. T. 234; Nocton v. Ashburton, [1914] A.C. 932. Mentd. 


Re Tichoner (1865), 36 Beav. 317; Re Dangar’s Trusts 
J. Ch. 315; 


ees 58 L. J. . >; Le. & N. W. Ry. v. Boulton 
1890), 63 L. T. 727; Thisdon v. Tindall (1891), 40 W. R. 
141; Williams v. Pinckney (1897), 67 L. J. Ch. 34, 


262. .|— A., desiring to borrow money, 
represented to B.’s solr. that he was entitled under 
an agreement to a lease of certain property in 
Middlesex, & the lessor, on A.’s application, wrote 
a letter, in Dec. 1856, to B.’s solr., stating that he 
would grant such lease to A. The lessor accord- 
ingly, in Jan. 1857, granted a lease of such pro- 
perty to A. at a peppercorn rent, & A. mortgaged 
the same to B. by way of underlease. B. after- 
wards found that the lessor had, on Aug. 6, 1856, 
granted a lease of the same property to A., & that 
A. had, before his mtge. to B., mortgaged the 
same property to D. The lease granted on 
Aug. 6, 1856, was registered on Aug. 23 of that 
month :—Held: B. was entitled to a decree for 
repayment by the lessor of the sum advanced by 
B. to A., the lessor alleging only that he had 
forgotten the grant of the prior lease to A. when he 
executed the lease of Jan. 1857.—S.mm v. CroucHER 
(1860), 1 De G. F. & J. 518; 29 L. J. Ch. 278; 2 
L. T. 108; 6 Jur. N.S.437; 8 W. R. 847; 45 BD. R. 


462, L. C. & ogee ‘ an 
angbigneDid enbne Yomi (Ne, 2 80D, 
) q. e 





shire v. Bolton (186 , 
Distd. Peck v. Gurney (1873), i It. : i L 


V. SECT. 1, SUB-SECT. 5.— 
PART I B. <b). i 


960 i. Neglect to use means of know- of kn 


ledge.}—A representation false in fact 
ectlonif mae boc hekog te tinane 
’ y one ha e means 
owledge of ite falsehood, & who 


MISREPRESENTATION AND FRAUD. 


877; s 
Apld. Mathias v. Yetts (1882), 46 L. T. 
Apid. Mathis {1891} 3 Ch: 82. Slim v. Croucher cannot 
any longer be regarded as having been rightly decided, 
fraud having been negatived (LINDLEY, L.J.). ‘ 
Ex rine Land & Minerals Co. v. Kolckmann (1905), 94 
L. ir 234; Nocton v. Ashburton, [1914] A. C. 932. It 
may be that the decision can be supported on the ground 
that deft. warranted by implication that he had power to 
pat a valid lease (LORD HALDANE, C.). Refd. Hill v. 

ane (1870), L. R. 11 Eq. 215; EKaglesfield v. London- 
derry (1878) 4 Ch. D. 693; Schroeder v. Mend] (1877), 
37 L. T. 452; El n v. Hiirter, (1892] 2 Ch. 452; 
Balkis Consolidated o. v Tomkinson (1893), 42 W. R. 
204; Whittington v. Seale-Hayne (1900), 82 L. T. 49. 
Mentd. Thisdon v. Tindall (1891), 40 W. R. 141. 


263. Unreasonable belief.}] — WrSTERN BANK 
OF SCOTLAND v. ADDIE, ADDIE v. WESTERN 
BANK OF SCOTLAND, No. 214, ante. 

64. ———.]— DERRY v. PEEK, No. 185, ante. 
265. ———.|—-GLASIER v. ROLLS, No. 198, ante. 
266. Representor avoiding knowledge.|—-DERRY 

v. PEEK, No. 185, ante. 


Brownlie v. Campbell (1880), 5, APP. Cas. Web: 


C. Statements without Knowledge. 

267. Statement as fact.]|—It is equally false to 
undertake to say that which he knows nothing at 
all of, as to say that is true which he knows is 
not true (LORD MANSFIELD, C.J.).—PAWSON v. 
WATSON (1778), 2 Cowp. 785; 98 E. R. 1361; 
sub nom. PAWSON v. EWER, PAWSON v. SNELL, 
PAWSON v. WATSON, PAWSON v. BARNEVELT, 1 
Doug. K. B. 12, n. | 


sapere :—Refd. Bean v. Stupart (1778), 1 Doug. K. 


; Cornfoot v. Fowke (1840), 6 M. & W. 358; Smith 
Chadwick 27. 


1 

(1882), 20 Ch. D. 

268. -|—HAYCRAFT v. 
ante. 


269. |—It signifies nothing whether a 
man represents a thing to be different from what 
he knows it to be, or whether he makes a repre- 
sentation which he does not know at the time to 
be true or false, if in point of fact it turns out to 
be false (LORD MANSFIELD, C.J.).—SCHNEIDER 
v. HEATH (1813), 3 Camp. 506. 
Annotations :—Consd. Ward v. Hobbs (1877), 3 


B. 
Vv. 


CREASY, No. 26, 








Q. B. D. 





150. Refd. Cornfoot v. Fowke (1840), 6 M. & W. 358. 
270. aw v. EDMoNDs, No. 235, ante. 
271. -]—(1) Where a person kas been 





induced to enter into a contract by a material 
misrepresentation of the other party, he is entitled 
to have the contract set aside, & not merely to 
have the representation made good. 

B. & W., who were partners in a bank, agreed to 
take R. into partnership with them. W., who took 
no actual part in the business, & was known to R. 
not to do so, joined with B. in producing to R. 
during the negotiation, as a true account of the 
affairs of the bank, a paper svating the amount in 
which it was indebted to customers to be £11,000, 
the amount being in fact £26,000. R. entered into 
the partnership without examining the books, & 
continued in it for four years, taking no part in the 
business & never examining the books. At the 
end of that time the bank turned out to be in- 
solvent. R. then filed a bill against B. & the 
exors. of W., asking to have the agreement for 
partnership rescinded, & to have an indemnity 
against the debts of the concern :—Held: (1) the 
delivery of the paper to R. as a true account of the 
state of the bank was such a misrepresentation as 
entitled R. to have the contract rescinded ; (2) the 
case as regarded W. was not varied by the facts 
that W. took no part in the affairs of the bank, 
& was known by kK. not to do so, & did not know 
the representation to be untrue; (3) R.’s having 


ought to have known by the use of 
these means the fact of its falsehood.— 
poe vw. Hort (1879), 4 L. R. lr. 661. 


Part IV.—FRAUDULENT AND INNOCENT MISREPRESENTATION. 


brought an action against B. & W. for the mis- 
representation, & recovered damages against B., 
did not take away his right against W.’s estate. 
(4) This was a representation by him of a fact 
of the truth or falsehood of which he knew nothing. 
. It turned out that this representation was 
contrary to the fact. There was not as I think 
any moral fraud, but there was legal ls 
(TURNER, L.J. ).— RAWLINS v. WICKHAM (1858), 3 
De G. & J. 804; 28 L. J. Ch. 188; 5 Jur. N.S. 
278; 44 KE. R. 1285; sub nom. RAWLINS v. 
WICKHAM, WICKHAM v. RAWLINS, 1 Giff. 355; 
sub nom. RAWLINS v. WICKHAM, WICKHAM v. 
BAILEY, 32 L. T. O. S. 2381; 7 W. R. 145, L. ioe 


nnotations :—As to (1) Consd, Betjemann v. Betjem 
¢ (1895) 3 Distd. Hindle v. Brown (1 N07). 8 L. T T. 
ad. Gorsuch v. Cree ee )}» 8 C. B. N.S. 5743 
pee v. Marshall (1861), ees B. N. S. ciray Hallows 
v. Fernie (1867), L. R. 3 E . 520; A.-G. vw. Ray (1874), 
9 Ch. App. 402, n.;_ Re hoyei Victoria Palace Theatre 
Syndicate, Moore & De La Torre’s Case (1874), L. R. 18 
Kq. 661; Kdwick v. Hawkes (1881), 18 Ch. D. 199; 
ee nave ate (aes) 20 Ch. D. 1; Mathias v. Yetts 
Bee), Re Mount aeeeen (West) Gold 
ne oS hast a7), 56 L. T. 622; Lagunas Nitrate 
bons . Lagunas Syndicate, [1899] 2 Ch. 392; de to (2) 
Go? "Conybeare ». New Brunswick & Canada Ry. (1860), 
1 Giff. 339; Gorsuch v. Cree oe abe eae 8 C. B. N.S. 574; 
Kvans v. Robins (1863), 1 211; ae eee 

Gumey, Ez p. Oakes & piok (1867), us Nn. a 
Panama & South Pacific Telegraph Co. Tits ubbor 

Gutta Percha & clegreph Works Co. (1875), 10 ChA 
520, n. 4s to (3) Refd. Peek v. Gurney (1873), L. we % 
H. L. 377. As to (4) Apld. Re Recse River p ellyer Mining 
Co., Smith’s Case (867), 





ie App 604; Hart v. Swaine 
(1877), 7 Ch. D. 42. iffe v. Baker (1883), 11 
Q. B. B. la Cane ong: Newbigging v. Adam 
(1886), 2 L. lt. 609. Mentd. Scholefield v. Temper 
(1859), sok 155; Graham v. Wickham (1865), 2 De 
G. J. & Sm. 497; Overend, Gurney v. Gurncy (1869), 17 
W. BR. 719; Lacoy v. Hill, Lency v. Hill (1876), 4 Ch. D. 
537. 
272. J—If pltf. asserted, as of his own 


knowledge, any matter of fact which turned out 
to be false, & by means of such assertion obtained 
the contract, then that would be a fraud on his 
part, which would vitiate the contract. For if a 
man for his own object & his own benefit asserts 
a fact as known to himself to exist, which does not 
exist, he is guilty of fraud, whether or not he knows 
it does not exist, because he asserts it as of his 
own knowledge when he does not know whether 
it exists or not. This principle does not, it is 
obvious, apply to mattcrs of mere opinion, but 
only to assertions of matters of fact, on which it 
may be supposed that the other party has relicd 
rea C.J.).—_SMITH v. PRICE (1862), 2 F. & F. 


“373. ———.]—-MOORE v. BURKE, No. 403, post. 

274. -]—(1) A contract voidable but not 
void, is valid until rescinded. 

(2) Recission by a ct. of competent authority 
dates from the moment when proceedings were 
taken invoking the aid of that competent 
authority. 

(3) If persons take upon themselves to make 
assertions as to which they are ignorant whether 
they are true or untrue, they must, in a civil point 
of view, be held as responsible as if they had 
asserted that which they knew to be untrue 
(LorRD CAIRNS).—REESE RIVER SILVER MINING 
Co., Lrp. v. Smita (1869), L. R. 4 H. L. 64; 39 
L. J. Ch. 849; 17 W. R. 1042, H. L.; affg. S.C. 
sub nom. Re REESE RIVER SILVER MINING Co., 
SmiTH’s CasE (1867), 2 Ch. App. 604, L. JJ. 


Annotations :—As to (1) Consd. Re General Railway Byndi- 
cate, Whiteley’s Case, (1899) 1 Ch. 770. 
: § ie. Zs 


Co., [1923] A. 
( 2 Land & Brick- 
hag ), 3 Ch. a APP. 493. Apld. He sig ar 9 Burmah 
Byadioate, ( T. L. R. 631. Co Re General Railway 
cate, oe 1 Ch. 770. ae Estates Invest- 
t Co., wle’s Case (1869), 4 “Ch. App. 497; Re 
Scottish Petroleum Co. (1883), 23 Ch. D. 413; Cocksedge 
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v. Metropolitan Coal Consumers Assoon. (1891), 64 os ey 
836. As to (3) Apid. Henderson v. Lacon (1 867), L. 
5 Eq. 249; A.-G Ra 


y (1874), 9 Ch. App 
Kegieafeld . Londonderry ait): 4 Ch. D. 693; Nest v. 
Wooderson eee 9. Expld. Deas Gn Peek 
 Gonsd. Re P ubber & 


(1889), 14 4 App. 5 
Produce urns A pla., dart 1 Ch: ety Refd. Re 
Ruby Gousclid ated Askew’s Case (1874) 31 
L. T. 65; Redgrave v. Hurd (1881), 20 Ch. D.1; Mathias 
vw. Yotta (1882), 18° L: T. 497; Lodwick v. Perth ie. 
1T. L. R. 76; Re British Burmah Lead Co. aa 
(1887), 56 L. T. 815; Peek v. Derry Gen; 7C 
541; Mair v. Rio Grande Rubber Estates, M913) ~ ro) 
853. . Generally, Monti. Fe Cleveland Iron Co., Ez pn, 
Stevenson 1867), 16 W. R. 95; Re Overend, Gurney, 
akes v. aransad & Harding, Peek v. Same (1867), 
L. R. 2 H. L. 325; Re Canadian Native Oil Co., Fox’s 
Case (1868), L. R. 5 Eq. 118; Peek v. Gurney (a8), 
‘ : Schrosdar v. Mendy (1874), 37 L 
i Re Coal Ey itag erste Gas Co., rs Case (1875), 
L. R. 20 ag ee Smith wv. Rood (138 v2 T. L. R. 442; 
Re scabs rick Co. -» [1904] 1 Ch. aie First "National 
Reinsurance v. Greenfield, [1921) 2 K. B. 260. 


275. -]—DERRY v. PEEK, No. 185, ante. 

276. ———.|—-PRITTY v. CHILD, No. 25, ante. 

Negligent statement.|——See Sub-sect. 5, B., ante. 

aera disregard of truth.|—See Sub-sect. 5, 
A., ante. 





SUB-SECT. 6.—INDUCEMENT, MATERIALITY, AND 
ALTERATION OF POSITION. 


See Part V., post. 


SUB-SECT. 7.—REPRESENTOR’S MOTIVE OR 
INTENTION. 


A. Fraudulent Intention. 


277. Intention to mislead—-Without knowledge 
of falsity.|— TAYLOR v. ASHTON, No. 222, ante. 

278. ——.]—-RAWLINGS v. BELL, No. 185, ante. 

279. .|—No man ought to be _ found 
guilty of fraud unless you can say he had a fraudu- 
lent mind & an intention to deceive (BRETT, L.J.). 
—WILSON v. CHURCH (1879), 13 Ch. D. 13 41 
L. T. 50, C. A.; on appeal, sub nom. Satie 
BOLIVIAN NAVIGATION Co. v. WILSON (1880), & 


App. Cas. 176, H. L. 

Annotations : -—Mentd. Smith v. Anderson (1880), 15 Ch. D. 
247; Collingham vw. Sloper, Foreign American & Sige 
Investments Trust Co. v. peas oper, th Ameri 

General Investments Trust Co. v. ad Rom 2 Ch. "WO, 
Wilson v. bei ( ot 108 'L. al Bank of 





Canada v. [1913] A. C. 283; "Sinclair Ke "Brougham, 
1914] A. C.398 
280. J—Where @ person’s acts or declara- 





tions induce another to act in a particular way, he 
will be bound by the consequences if injurious to 
that other, though he may himself have been 
under a mistake, & may have had no intention to 
mislead or deceive.—SARAT CHUNDER DEY »v. 
GOPAL CHUNDER LALA (1892), 56 J. P. 741; 8 
T. L. R. 732, P. C. 

281. Intention to defraud. J—The main ques- 
tion in this case is .. . whether the promissory 
note was obtained from deft. under circumstances 

which are deemed in law to amount to covin (for 
there is no suggestion whatever of any intentional 
fraud or misrepresentation on the part of pltfs. 
personally) s9 as thereby to avoid the validity of 
the security in the hands of pltfs. (TINDAL. C.J.). 
—STONE v. COMPTON (1838), 5 Bing. N. C. 142; 
1 Arn. 436; 6 Scott, 846; 2 Jur. 1042; 182 E. R. 


1059 ; subse uent t proceedings (1839), 3 J ur. 266. 

‘Annotations :— rcen v. Gosden (1841), : co . G. 
446; Mann ». Beeny & Hum ee, (1843), 1 L. T. O. 8. 
56; Ke 55018 oe Dep 


Mason, Ez p. Sharp 
490; Mallalieu v. Hodgson ee Pag - 689; Owen 
v. Homan (1851), 3 Mac. tg: 5 rei v. Wal- 
mesley (1884), 51 L. T. 19. Menta’ Wians v. Bremridge 
(1855), 4 W. R. 161. 
282. ———_ Intention presumed.] — (1) The 
question is whether from the statement’s being 
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A.&B.; sub-sect. 8, A.) 


false within deft.’s knowledge, the ct. must not 
infer fraud (ALDERSON, J.). ; 

(2) It was properly left to the jury to consider 
whether the representation made by deft. was 
false within his own knowledge (ALDERSON, J.).— 
CORBETT v. BROWN (1831), 8 Bing. 33; 1 Moo. & 
quent proceedings (1882), 5 C. & P. 363, N. P. 
Annotations :—As to Q) Apld. Polhill »v. Walter (1832), 3 

B. & Ad. 114. Oonsd. Gibson v. D’Kste (1843), 2 Y. & 

C. Ch. Cas. 542. Apld. Derry v. Peek (1889), 14 App. Cas. 

337. Refd. Evans v. Collins (1844), 5 Q. B. 804; Wilde 

v. Gibson (1848), 1 H. L. Cas. 605; Thom v. Bigland 

(1853), 8 Exch. 725. Generally, Reftd. Crawshay v. 

Thompson (1842), 5 Scott, N. it. 562. 

283. .}-— If a wrong be done by a 
false representation of a party who knows such 
representation to be false, the law will infer an 
intention to injure (MAULE, J.)._-CRAWSHAY v. 
THOMPSON (1842), 4 Man. & G. 357; 5 Scott, 
N.R. 662; 11 L. J.C. P. 301; 1384 E.R. 146. 
Annotations :—-Consad. Singer Manutecturing Co. v. Loog 

(1882), 8 App. Cas. 15; Derry v. Peok (1889), 14 App. Cas. 

$37. Refd. Rodgers v. Nowill (1847), 5 C. B. 109; 

Edelsten v. Vick (1853), 11 Hare, 78. Mentd. Rodgers 

v. Nowill (1847), 6 Hare, 325; Cartier v. Carlile (1862), 31 

peav: 2902; Munsell v. Valley Printing Co., [1908] 2 Ch. 








284. —-—— -——.J]—(1) Plitf.’s particulars in a 
county ct. action alleged that deft. caused to be 
inserted in a newspaper an advertisement for the 
letting by tender, with immediate possession, of a 
farm and sheepwalk; «& pltf. believing in the 
bona fides of such advertisement, was induced to 
inspect the said farm, & employ persons to value 
it with a view to his becoming tenant thereof, 
whereas deft. knew at the time he caused such 
advertisement to be published that he had not 
power to let the said farm, & that the said farm was 
not to be let :—Held: these particulars disclosed 
a prima facie cause of action. 

(2) There can be no damages unless pltf. can 
prove that he was induced to incur the alleged 
expenses in consequence of the advertisement 
(BLACKBURN, J.).—RICHARDSON v. SILVESTER 
(1873), L. R. 9 Q. B. 834; 483 L. J. Q. B. 1; 29 
L. T. 395; 38 J. P. 628; 22 W. R. 74. 

Annaiehon i468 to (1) Consd. Ajello v. Worsley, [1898] 1 


285. -—— ---—-.]--A., who was about to grant 
a lease to B., wrote to C., who was named by B. 
as a referee :—‘' B. is desirous of leasing premises 
from us of about the annual value of £400... 
& we will be glad if you will say if you know him 
to be in a good & responsible position to meet the 
responsibility of such an undertaking, & if you 
can recommend him as a safe & advisable tenant.”’ 
C. answered :—‘' 1 have much pleasure in replying 
affirmatively.” On this B. was accepted as 
tenant, but afterwards deserted the premises 
without paying any rent. C., when he answered 
the reference, was well acquainted with the ante- 
cedents of B., & knew him to be a person of no 
substantial means, who had twice previously 
failed in businesses similar to that which he 
intended to carry on on the premises in question. 
C., however, had no positive intention to deceive : 
—Held:; C. was answerable to A. in damages for 
misrepresentation.— LEDDELL v. McDouGAL (1881), 
29 W. R. 4038, ©. A. 


iit —-~ --——.]—-Coaks v. BOSWELL, No. 115, 
ante. 

287. ———_ Not exactly Fonene to object 
ee ae v. BICKNELL, No. 249, 
ante. 


288. ———.]— Where testator had executed a 
deed of gift to his sons of certain lands & had not 
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disclosed such deed, & had continued in possession 
of the prope & sold parts thereof, & had 
subsequently made a will disposing of these lands : 
—Held: this was not a designed fraud within 
Re McCallum, McCallum v. McCallum, No. 296, 
post.—Re LEVESLEY, GOODWIN v. LEVESLEY 
(1915), 832 T. L. R. 145; 60Sol. Jo. 142. 

Motive of deception.j—See Sub-sect. 7, B., 
post. 


B. Motive of Deception. 

289. No intention to benefit representor.|—- 
PASLEY v. FREEMAN, No. 163, ante. 

290. -—--.]—— Their attention had been drawn 
by me to two classes of motives possible on the 
part of deft.: first a desire to benefit himself by 
making a statement which he knew to be false ; 
secondly a desire to benefit some third person; & 
I stated that although there might be no intention 
on his part to obtain an advantage for himself, it 
would still be a fraud for which he was responsible 
in law, if he made representations productive of 
loss to another, knowing such representation to be 
false (TINDAL, C.J.).—-FOSTER v. CHARLES (1830), 
7 Bing. 105; 4 Moo. & P. 741; 9L.J.0.8.C. P. 
32; 131 E. R. 40. 

Annotations oT Api. Polhill ». Walter (1832), 3 B. & Ad. 
114. Consd. Derry v. Peck (1889), 14 App. Cas. 337; 
Edwards v. Porter, McNeall v. Hawes (1923), 129 L. T. 
170. Refd. Freeman v. Baker (1833), 5 B. & Ad. 797; 
Crawshay v. Thompson (1842), 4 Man. & G. 357; Fuller 
v. Wilson (1842), 3 Q. B. 58; Moens v. Heyworth (1842), 
10 M. & W. 147; Wilde v. Gibson (1848), 1 H. L. Cas. 
605; Armstrong v. Jackson, [1917] 2 K. B. 822. 
291. - .|—POLHILL v. WALTER, No. 338, post. 
292. No intention to injure.|—-MILNE v. MAR- 

woop, No. 155, ante. 

: .|}—DERRY v. PEEK, No. 185, ante. 

294. -—— Practical joke.|——Deft., by way of a 
practical joke, falsely represented to pltf., a married 
woman, that her husband had met with a serious 
accident whereby both his legs were broken. 
Deft. made the statement with intent that it 
should be believed to be true. Pltf. believed it 
to be true, & in consequence suffered a violent 
nervous shock which rendered her ill :—Held: 
these facts constituted a good cause of action.— 
WILKINSON v. DOWNTON, [1897] 2 Q. B. 57; 66 
L. J. Q. B. 4923; 76L. T. 493; 45 W. R. 525; 13 
T. L. R. 388; 41 Sol. Jo. 493. 

Annotations :-—Folld. Janvier v. Sweeney, [1919] 2 K. B. 
316. Refd. Shapiro v. La Morta (1923), 130 L. T. 622. 
Mentd. Dulieu v. White, (1901) 2 K. B. 669; Hambrook 
v. Stokes, [1925] 1 K. B. 141. 

295. Desire to benefit representee.|—SMITH 
v, CHADWICK, No. 106, ante. 

-|—— The intentional conceal- 

ment by a mother of a conveyance of property by 

her to her daughter is a ‘‘ concealed fraud ”’ 
against the daughter, whatever the mother's 
motive for concealment may have been.—Re 

McCaLLum, McCaLLum v. McCatium, [1901} 1 

Ch. 148; 70L.J.Ch. 206; 83 L. T.717: 49W.R. 

129; 17T. L. R. 112; 45 Sol. Jo 98, C. A. 

















Annotations :-—Distd. Re Levesley, Goodwin v. Levesley 
(1915), 60 Sol. Jo. 142. Red. te Coole, Coole v. Flight, 
11920} 2 Ch. 436. 


287. —— False statements & threats.| — False 
words & threats calculated to cause, uttered with 
the knowledge that they are likely to cause, & 
actually causing physical injury to the person to 
whom they are uttered are actionable. 

Defts. were two private detectives. One of 
them was designing to inspect certain letters, to 
which he believed pitz., a maid servant, had means 
of access. He instructed the other deft., who was 
his assistant, to induce pltf. to show him the 
letters, telling him that pltf. would be remunerated 
for this service. The assistant endeavoured to 
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persuade pltf. by false statements & threats, as the 
results of which pltf. fell il] from a nervous shock. 
In an action by pltf. against defts. for damages :— 
Held: the assistant was acting within the scope 
of his employment & both defts. were liable. 

In the present case there was an intention to 
terrify pltf. for the purroes of attaining an un- 
lawful object (DUKE, L.J.).—JANVIER v. SWEENEY, 
(1919]2 K.B.316; 88L. J. K.B.1231; 121 L. T. 
179; 35 T. L. R. 360; 63 Sol. Jo. 430, C. A. 
Annoation :—Mentd. Hambrook v. Stokes, [1925] 1 K. B. 


298. Motive innocent.]|—PEEK v. GURNEY, No. 
119, ante. 

299. Purpose not apparent in representation.] — 
RICHARDSON v. SILVESTER, No. 284, ante. 

Fraudulent intent imputed from wilful false- 
ae as Nos. 280-283, 285, 286, ante, No. 374, 
post. 


SUB-SECT. 8.—PROOF OF FRAUD. 
A. Question of Law or Fact. 


300. Existence of fraud-— Question of fact.] — 
Although on a special verdict the jury find such 
facts as would well have warranted them to have 
inferred fraud. yet if they do not expressly find 
the fraud, the ct. cannot presume it. Fraud is a 
fact, & must be found by the jury.—CRISP tv. 
PRATT (1639), Cro. Car. 549; 79 E.R. 1072. 
Annotations :—Mentd. Tucker v. Cosh (1651), Sty. 288 ; 

Scroope v. Scroope (1663), 1 Cas. in Ch. 27; Newton rv. 

frigg (1689), 3 Mod. Rep. 327; Lilly v. Osborn (1734), 3 

P. Wms. 298; Banks v. Farquharson (1752), 2 Hov. 

Supp. 178; Glalster ». Hewer (1802), 8 Ves. 195; Doe 

d. Spencer v. Clark (1822), 5 B. & Ald. 458. 

301. .]|—— By a contract of sale, the 
property sold was to be paid for by ready moncy. 
The vendee induced the servant of the vendor to 
deliver it for a check upon a banker, by represent- 
ing it to be as good as money; in fact he had 
overdrawn his account for many months, & when 
the check was presented, payment was refused. 
On the same day that the goods were purchased, 
the vendee gave a warrant of attorney to a creditor, 
under which judgment was immediately entered 
up, & execution issued, & the property in question 
seized by the bailiff of a liberty. While it was in 
his custody, the original owner rescued it. In an 
action brought against the latter by the bailiff 
of the liberty for the rescue :—Held: the question 
whether the contract of sale was so vitiated by 
fraud as to prevent the property in the goods 
passing to the vendec, depended upon a question 
of fact, which ought to have been submitted to the 
jury, viz., whether the vendee had obtained posses- 
sion of the goods with a preconceived design not 
to pay for them.—BRIsTOL (EARL) v. WILSMURE 
(1823), 1 B. & C. 614; 2 Dow. & Ry. K. B. 755; 
1 Dow. & Ry. M. C. 407; 1L. J. 0.8. K. B. 178 ; 


107 E. R. 190. 

Annotations :—Refd. Stephenson t. Hart (1828), 1 Mou. & 
P, 357; Peer v. Humphrey (1835), 2 Ad. & EJ. 405; 
Dixon v. Hewetson (1863), 16 L. T. 295. 

















302. -]}— BowrinG v. STEVENS, No. 
565, post. 

808. ——_ ——.]—-EaARLY v. GARRET, No. 531, 
post. 

304, ——. .]—CORBETT v. Brown, No. 282, 
ante, 

805. ——.]— The question of fraud was 





properly left to the jury.—IRVING v. MOTLEY 
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300 i. Existence of fraud—Queation 
of fact.}—Where a question of fraud 


sideration of the 
SaAwYER (1835), 1 
2nd ed. 46.—CAN. 


arises, it is exclusively for the con- 
ury.--TARRATT », 
hom. 1st ed. 20; 
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(1831), 7 Bing. 543; 5 Moo. & P. 380; 9 L. J. 
0.S.C. P. 161; 131 E. R. 210. 
Annotation ‘—Refd. Danteo ». Ashworth (1866), 14 L. T. 


306. ——- ——-.] — MoENs v. HEywortn, No. 
96, ante, 
307. ——— .|—The judge told the jury, 





that it was not sufficient to show that C. had 
committed a fraud on H., but that they must be 
satisfied that pltf. or his agent was a party to it :— 
Held: a correct direction. The verdict having 
been returned for pltf., the ct. refused to disturb 
it, the existence of fraud being a question for the 
jJury.—-SPENCER v. HANDLEY (1842), 4 Man. & G. 
414; 5 Scott, N. R. 546; 11 L. J. 0. P. 250; 184 
E. R. 169. 

308. —-—.]—Upon a question whethe 
it had been fraudulently agreed between pltf. & 
deft. that pltf. was to conceal a certain matter 
from a third person, the jury found a verdict for 
pitf., & one of them at the time said that it was a 
thing that was done every day. There was no 
evidence of such an agreement having been 
expressly come to, & it was contended that it was 
tacitly understood :—Held: it was a question for 
the jury, & as they had determined it, the verdict 
ought not to be set aside because an expression had 
been made use of which was not satisfactory.— 
RANKIN v. PAYNE (1857), 29 L. T. O. S. 182. 

309. -.—~— -——-.|—-GOODMAN v. CORBETT (1858), 
1F. & F. 281. 

310. -—— --—.] —S. agreed to purchase of F. 
the goodwill of a public house, upon condition 
that the landlord would accept him as tenant at 
£200 per annum. S. becoming very ill, this agree- 
ment was cancelled. ‘T’. acted as the broker of all 
parties. R., a client of T.’s, then offered to 
purchase, but the landlord refused to take less 
than £300 per annum. This R. agreed to give, 
but T. told him that he must give £100 in addition 
to the purchase-money, without, according to 
deft., stating what it was for. R. gave T. a 
cheque for that amount, which, upon S.’s death, 
came into the hands of his widow, pltf. Deft. 
pleaded that the cheque had been obtained by the 
fraud pf T., & that there was no consideration for 
it :—Held: it was for the jury to say whether 
there had been fraud, misrepresentation, con- 
cealment, or misconduct, on the part of T.— 
SMITH v. ROBERTSON (1868), 18 L. T.. 418, N.P. 

311.---— --—.J--In an action § against 
directors of a co. for false & fraudulent repre- 
sentations contained in a prospectus issued with 
their knowledge, & the material statements in 
which were untrue in fact, but were made, as the 
prospectus stated, on the authority of vouchers 
which were mentioned & declared as ‘‘ believed 
to be true’”’ but which turned out to be false & 
fraudulent :—Held: it was for the Jury whether 
the representation of the directors was that they 
believed the statements of the facts to be true, or 
that they believed the vouchers to be genuine ; 
in either view the question would be whether they 
honestly believed in the truth of the representation 
they made; & if they had such honest belief they 
were not liable; but if they had no such honest 
belief, & pltf. took his shares & paid his money on 
the faith of the prospectus, & not on own 
judgment on the voucher set forth, then defte. 
woe Dae eee v. Hay (1875), 32 L. T. 

wae Ps 





300 ii. ee ————-, }~RI 
VINCIAL INBURANCE Co. 
c. P, §48.—CAN. 


CE v. PRO: 
(1858), 7 
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Sect. 1.—Fraudulent misrepreseniation: Sub-sect. 8, 
A., B. & C.; sub-sect.9. Sect. 2.) 


812. ——- ——.]—Prarson (S.) & SON, LTpD. 
v. DUBLIN CoRPN., No. 83, ante. 


B. Onus of Proof. 
313. On party seeking to establish.]— EVANS v. 
BICKNELL, No. 249, ante. 
14, —~—-.|—STIKEMAN v. Dawson, No. 128, 
ante. 
$315. ——.]—GLADSTONE v. SEYLOR, No. 334, 


post. . 
816. ——.|—-G LASIER Vv. ROLLS, No. 198, ante. 


C. Evidence. 

817. Admissibility —— Evidence of other like 
transactions.J—(1) In an action for false repre- 
sentation, other false statements than those laid 
may be proved & considered by the jury, with 
reference to the question whether those laid were 
made fraudulently. But the declaration will not 
be amended by introducing them as distinct 
causes of action, at all events without allowing, if 
necessary, time for their consideration by deft. 

(2) This action is founded entirely on fraud, 
that is, a wilful falsehood ; negligent or careless 
exaggeration will not suffice to sustain it, there 
must be fraud; & fraud must be satisfactorily 
shown, & is not to be lightly presumed. Apart 
from fraud, it is to be assumed that the seller will 
somewhat over-estimate the value of what he sells, 
& the buyer will make an allowance for such 
exaggeration (CROMPTON, J.).—HUNTINGFORD v. 
Massky (1859), 1 F. & F. 690. 

318. ——.|/—In an action against a co. 
to recover a sum of money obtained by them from 
pltf., through a fraud of defts.’ agent committed 
with their knowledge & for their benefit, evidence 
of similar frauds committed on persons other than 
pltf., by the same agent, in the same manner, 
with the knowledge, & for the benefit, of defts. is 
admissible on behalf of pltf.—BLAKE v. ALBION 
LirE ASSURANCE Socigery (1878), 4 C. P. D. 94; 
48 L. J.Q. B. 169; 40 L. T. 211; 27 W. R. 821; 

it. v. Bond, soe} rE, Be as9 sispaah ati 

Unstamped instrument—Cheque.|— 
The goods of pitf. were fraudulently obtained 
bond fide, & after notice by plitf., sold them, & 
recelved the money. In an action by pltf. for 








14 Cox, C. C. 246. 

Annotations :-—Ret Mentd. 
: j—See, further, FIvIpENCE, Vol. 
rr pp. 71 et seg., Nos. 421 et seq. 

from him by a third party, by means of a cheque. 
Deft. purchased the goods from the third party, 
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8134. On party seeking to establish. }— 
The onus of proving allegations of 
fraud rests 


very strongly upon 
the party complaining. oniawiest 


TRADING Cow Si {isio) 1 We Writ 
353.—CAN.. yee ae 
no a Hua Gane arty 

P Al GOVIND SING (18: 
2 Moo. Ind. App. 181.—IND, paid 
318 ili. -}-1t lies on him who 
aes ars to prove rere Nee 
; AGAR VALAB ANGI 

. When burden of proof shifts. 
Where a peanantiog ir Ue pencnes Ee 
the ground of fraud, & the knowledge 
of the circumstances surrounding it is 
chiefly confined to the parties to it, 
it le aufficient for the parties attacking 0. E 

it to prove facta from which a jury 

might infer the want of dona fides to 
throw the onus of proof of bona fides 
on the persons supporting the trans- 





intent. 





action.—Re Hopp, Ez 
ae (1889), 7 N. Z L. R. 337.— 
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3171. Admissibility — Evidence of 
other like transactions.}—An action 
was brought for certain false & fraudu- 
lent ropresentations by which pltfs. 
were induced to entor into a contract. 
Evidence that deft. had made other 
false statements with reference to the 
subject matter of the contract was 
tandered to show that the misrepre- 
sentations for which the action was 
brought were made with a fradulent 
The evidence was rejected :— 
Held: the evidence ought to have been 
received.—LEER wv. CASTNER (1882), 38 
N, Ss. W. L. R. 460.—AUS. 


vidence f acts not 
pleaded: }—Where a party filed a bill 
o set aside a deed on the 

fraud :—Held: evidence of particular 
acts of fraud, although not charged in 
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money had & received by deft.:—Held: the 
cheque, though otherwise inadmissible for want of 
a stamp, was receivable in evidence against deft., 
in proof of the fraud.—KEABLE v. PAYNE (1838), 
8 Ad. & El. 555; 3 Nev. & P. K. B. 531; 1 Will. 
Woll. & H. 383; 7L. J. Q. B. 218; 3 Jur. 40; 


112 EB. R. 948. 
Aun :—Mentd. Arbouin v. Anderson (1841), 1 Q. B. 


320. ——— Conversations between representors & 
agents.|—-SHREWSBURY v. BLOUNT, No. 210, anie. 
321. —— Belief of others— Representation as 


to credit..—In an action for fraudulently mis- 
representing to pltf. that a certain tradesman, 
who soon after became bkpt., was trustworthy, 
primé facie evidence was given that deft., at the 
very time of making the representation, had 
bought goods below their value from the trades- 
man in question, the inference being, that deft. 
was fully acquainted with the tradesman’s in- 
solvent circumstances :—Held: deft., in answer 
to such evidence, might call a witness who had been 
privy to all the said transactions between deft. 
& the tradesman, to say that, in his belief, the 
tradesman was trustworthy when the repre- 
sentation to pltf. was made; deft. might go on to 
call fellow townsmen of the tradesman, as wit- 
nesses, to say that the tradesman’s reputation for 
trustworthiness at the time in question was good.— 
SHEEN v. BumpsTEaD (1863), 2 H. & C. 1983; 2 
New Rep. 370; 32 L. J. Ex. 271; 8 L. T. 832; 
10 Jur. N.S, 242; 11 W. R. 734, Ex. Ch. 

322. ——— To prove bona fides—Conversations 
between representors.|—-SHREWSBURY v. BLOUNT, 
No. 210, ante. 

noes Sufficiency.|—GREEN v. GOSDEN, No. 159, 
an a. 


324. —— As to fraudulent intention.]—Farr- 
HEAD v. KEYMER (1858), 1 F. & F. 282, n. 
325. —— ——— Excessive valuation.|—Exccs- 


sive valuation is almost conclusive evidence of a 
fraudulent intent.—IONIDES v. PENDER (1872), 
27 L. T. 244; 1 Asp. M. L. C. 4382, N. P.3 on 
appeal (1874), L. R. 9 Q. B. 531. 

Annotations :—Mentd. Rivaz v. Gerussi (1880), 6 Q. B. D. 
222; Tate v. Hyslop (1885), 15 Q. B. D. 368; Thames & 
Mersey Marine Insce. v. Gunford Ship Co., Southern 
ore thea Insce. Assocn. v. Gunford Ship Co., [1911] 

. ©. 529. 


326. —-—- As to honesty of belief—Representor’s 
statement.|—-DERRY v. PEEK, No. 185, ante. 


SUB-SECT. 9.—PRESUMPTION OF FRAUD. 
327. Whether fraud can be presumed.|—Crisr 
v. Pratt, No. 300, ante. 


the bill, was admissible.—WRIGHT v. 
HENDERSON (1845), 1 O. S. 304.—CAN. 


: -+—When fraud _ is 
charged, the evidence must. be con- 
fined to the allegations.— KRISHNAJI 
v. WAMNAJI (1893), I. L. R. 18 Bom. 
144.—~—IND. 

824i. Sufficiency—As to fraudulent 
intention.}—Fraud is generally shown 
by such circumstantial evidence as over- 
comes the natural presumption of 
honesty & fair dealing, & satisfies a 
reasonable mind that such presump- 
tion has beon displ -—MAaTHURA 
PANDAY v. RAM RUCHA TEWARI 
(1869), 3 B. L. R. A. C. 108; 11 W. R. 
482.—-IND. 


° OFFICIAL 
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3271. Whether fraud can be pre- 
sumed.}-—Fraud & dishonesty are not 
to be presumed on conjecture, however 

robable.—-SHEIKH IMDAD LI ¢. 

ugssUMAT KOOTHY BEGusm (1842), 3 
Moo. Ind. App. 1; 6 W. R. 24.— 


0 
ground of 
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$28. ———.]—Fraud must be proved at law, 


but equity relieves against presumptive fraud.— 


CHESTERFIELD (EARL) v. JANSSEN (1751), 1 Atk. 
301; 2 Ves. oo — 26 BH. R. 191, L. C. 
Anno aaudiie ar v. Clark (1812), te ee ° 


Aylesford v. one 73), 8 Ch. App entd- 
Taylour v. Rochfort V5 ), 2 Ves. sen. Pos 1; Baugh v 
Prive tae 1 Wils. 320; Carpenter -» Heriot (1159), 
1] Eden, 338; Murray v. Sar ie (1778), 2 eval 
Gwynne °. Heaton (1778), 1 C. Vokes hot 
Bonnett (1788), 2 rae Rep. 163 ors Macknrt tT91), 


2 Cox, Eq. Fawvott v. ‘Gee (1797), 3 Anst. 910; 
Whitting ae v. Burgoyne ee Anst. 900; 
v. Heaps sth)? . & B. 117; The Co quae eos) 8 
Hag. Adm. 377 ; hewn Hamlet (Te38): 2 My, & K. 456; 
Sioman v. * Kelly (1840), 4 Y. & C 169 ; Doe a. 
Evy Cue v. per og or 7 Jur. 517; Sownee v. Greon 
(1844), 12 M. & 481: O’Brien ». Kenyon (1851), 
6 Exch. bBa Cockell v. eo | Pees v. Collett, Collett 
v. ee 1 (1852), 21 L. J. Ch. Egerton v. Brownlow 


i186 3), 4 H. L. Cas. Archer e- James eee) 2B. & 5. 
; Kempson v. Ashboo asi4), 3 J. P. 164; Beyn 
v. y, Gook (1873), 10 Ch. App. . 391, n. Henn. 0. Matris (1877), 
ie eu v. Snelling (1880), Fates 


679 3 ’ Bull Goal M ining Co. v. one [1899] A. C. NOT; 
Nocton v. Ashburton, [1914] A. C. 932, 

329. -]—Where there is no positive proof 
of fraud, circumstances of suspicion are not suffi- 
cient for the ct. to ground a decree upon ; all they 
can do in a matter of account is to give pltf. leave 
to surcharge & falsify.— TOWNSEND ¥. LOWFIELD 


re 3 Atk. 536; 1 Ves. Sen. 35; 26 BE. KR. 1109, 


330. .|—Exors. brought an action of 
trover to recover possession of a promissory note, 
which it was said had been given by the deceased 
to a confidential female servant, who claimed 
it as donatio causa mortis. The jury found a 
verdict for pltfs. The ct. would not grant a new 
trial, observing, that it required a strong case to 
rebut a suspicion of fraud when the party had 
access pe keys & drawers.—SIMMS v. Cox (1824), 
3L.J.O.8. K. B. 44. 

331. -]—On a bill filed to set aside the sale 
of an estate, on the ground of fraud practised by 
deft. on pltf.; pltf. is not at liberty to give evidence 
of deft.’s having stood in the relation of his attorney 
at the time of the sale, with a view of raising 
an inference that he had acted fraudulently by 
taking advantage of that character; the fact of 
his having been such an attorney, not being 
stated or put in issue by the bill.—WILLIAMS v. 
LLEWELLYN (1827), 2 Y. & J. 68. 

7 ——.]—STIKEMAN v. Dawson, No. 128, 
ante 

333. ——-.]—On the morning of the day of 
trial of an action, the clerk to defts.’ attorney 
went to one of pltfs., who was a marksman, & 
attested his execution of a release of the action. 
The clerk stated that he explained to him the pur- 
port of the deed :—Held: the judge of the county 
ct. was at liberty to infer fraud from the cir- 
cumstances of the case, although there was no 
direct evidence of it.—SARGENT v. WEDLAKE 











Bowes 
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(1851), 11 C. B. 732; 16J.P.185; 188 E. R. 662; 
sub nom. WEDLAKE v. SARGENT, Cox, M. & H. 553; 
18 L. T. O. 8. 122; 15 Jur. 1134. 

8384. .J|—With respect to the plea of fraud, 
though it is true that the fraud must be proved by 
the person relying on it, that does not mean that 
he must give such evidence as will exclude all 
possibility of the non-existence of fraud. There 
are certain presumptions in the case of certain 
persons, as in the case of this agent, against fraud ; 
& indeed the presumption of fraud is of different 
degrees as respects different cases & different 
persons. There are some kinds of fraud of which 
the presumption is, that they are almost impos- 
sible, because they are so extremely improbable ; 
& there are other kinds where the presumption 
against them is not so great, such as in horse 
dealing, as to which a person cannot know much of 
the world without knowing that the presumption 
is the other way (MAvuLE, J.).—G LADSTONE v. 
SEYLOR (1851), 16 L. T. O. S. 389. 

835. |—A ct. of justice should not impute 
fraud, & should be careful to sce that no inference 
be raised against the title of a deceased proprietor, 
which he asserted & proved, & under which he 
obtained & rétained possession during his life 
unopposed, unless it be such as the evidence in 
the cause clearly warrants.—SoOORENDRONATH 
Roy v. MussamMuT H¥EERAMONEE BURMONEAH 
a 12 Moo. Ind. App. 81; 16 W. R. 1140, 








sue :—Mentd. Mir Abdul Hussein Khan v. Mus- 

sammat Bibi Sona Dero (1917), 34 T. L. RR. 45. 

886. Inadequacy of consideration—Gross in- 
adequacy.|—Inadequacy of consideration, thou 
not of itself a sufficient ground for setting asi 
a contract, is, when gross, strong evidence of 
fraud. —LowTHER v. LOWTHER (1806), 13 Ves. 
95; 33 E. R. 230, L. C. 

Angotations -—Refd. Bower ». Cooper (1843), 2 jiare, 408. 
ntd. Dunne », Knglish (1874), L. Kt. 18 Wq. 524. 


sa a P FRAUDULENT AND VOIDABLE CON- 
VEYANCES, Vol. X XV., pp. 180-182, Nos. 224-244. 
Presumption as to ‘intention.]—Sce Nos. 282- 


286, ante. 
Presumption as to inducement.|—Sce Part V., 


Sect. 1, sub-sect. 6, C., post. 


Sect. 2.—INNOCENT MISREPRESENTATION. 

Honest belief in truth.|—See Sect. 1, sub- 
sect. 2, C., ante. 

Negligent or unreasonable belief.|--See Sect. 1, 
sub-sect. 5, B., ante. 

Statement without knowledge.|—-Sec Sect. 1, 
sub-sect. 5, C., ante. 
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MISREPRESENTATION AND FRAUD. 


Part V.——Inducement, Materiality, and Alteration of Position. 


Sect. 1.—INDUCEMENT. 
SUB-SECT. 1.—NECESSITY FOR. 

387. Actual inducement must be shown./— 
To support an action for a false assertion as to 
the circumstances of a third person, it must appear 
that deft. intended to impose on pltf., & that 
pltf. relied on his information.—ScotTtT v. LARA 
(1794), Peake, 296, N. P. 

338. .|—-The making of a representation 
which a party knows to be untrue, & which is 
intended to, or is calculated from the mode in 
which it is made, to induce another to act on the 
toate of it, so that he may incur damage, is a fraud 
in law. 

It was contended... that... it is not 
necessary to prove that the false representation 
was made from a corrupt motive of gain, to deft., 
or a wicked motive of injury to pitf.; it was said 
to be enough if the representation is made which 
the party making it knows to be untrue, & which is 
intended by him, or which, from the mode in 
which it is made, is calculated to induce another 
to act on the faith of it, in such a way as that he 
may incur damage, & that damage is actually 
incurred. . . . The principle of these cases [Foster 
v. Charles, No. 290, ante, Corbett v. Brown, No. 282, 
ante] appears to us to be well-founded & to apply 
to the present (TENTERDEN, C.J.).—POLHILL v. 
WALTER (1832), 3 B. & Ad. 114; 1L. J. K. B 
92; 110 H.R. 43. 
Annotations :—Apld. 








Crawshay »v. Thompson Co 4 


Man. & G. 357; Gibson v. D’Esto (1843), 2 Y. & C. Ch. 
Cas. 542. Consd. Dorry v. Peck (188), 14 App. Cas. 337 ; 
Kdwards v, Porter, (1925] A. C. 1. Refd. Freeman v. 
Bakor Ad 


Hach 5B. . 797; Moens v. Heyworth (1842), 
10 M. & W. 147; Smout ». Ilbery (1842), 10 M. & W. 1; 
Wilson v. Fuller (1843), 3 Q. 13. 68; Collins v. vans 
1844), 5 Q. B. 820; Jtawlings v. Bell (1845), 1 CG. B. 
61 ; Freeman v. Cooke neo )} 18 L. J. Ex. 114; Murray 
v. Mann (1848), 17 L. J. Ex. 256; Wildo v. Gibson (1848), 
1H. L. Cas. 605; Watson v. Poulsom (1851), 18 L. T. 
QO. 8. 126; Milne v. Marwood (1853), 3 C. L. WK. 228; 
Thom v. Bigland (1853), 8 Kxch. 725; Collen v. Wright 
(1857), 8 K & 13. 647 5 Eastwood 1. Bain (1858), 28 L. J. 
cx. 74; Oolling ». Cave (1859), 4 H. & N. 225; Udell 
v. Atherton (1861 a 7H. & N. 172; Sheen v. Bumpstoad 
lide 1H. & C. 358; London & Southern Counties 
nvestment Advance & Discount Co. v. Clamp (1890), 
7T. L. R. 181; Oliver v. Bank of kugland, (1001) 1 Ch. 
652; Yonge v. BA A aes {1910} 1K. B. 215; Armstrong 
v. Jaokson, [1917] 2K. B. 822. Mentd. 'l'yrrell v. Woolley 
ite 1 Man. & G. $00; Davis v. Clarke (1844), 6 Q. K. 
GO; KR. vw. White (1847), 9 L. I. O. S. 475; Jenkins v. 
Hutchinson (1849), 13 Q. B. 744; Dublin, Wicklow & 
Wexford Ky. v. Slattery (1878), 3 App. Cas, 1155; Holl- 
man v. Pulon (1884), Cab. & EI. 254. 








339. -|—ATTWOOD v. SMALL, No. 363, post. 

rid ——.}—-MoENS v. HEywortH, No. 96, 
ante. 

ay ——.|--TAYLOR v. ASHTON, No. 222, 
ante. 

842. .|— HAMMERSLEY v. DE BIEL (BARON), 





No. 496, post. 

34 JA Dill was filed by two share- 
holders in a railway co., on behalf of themselves 
& all the other shareholders, except defts., against 
the committee of management & provisional com- 
mittee, praying an account of the assets received by 
them, & that defts. might be decreed to pay up 
the deposits on the shares allotted to them. 


PART V. SECT. 1, SUB-SECT. 1. 


337i. Actual inducement must be 
shown.}—False & fraudulent repre- N.S. R. 191 
sentations made by a party to a con- 837 
has been entered into, 

which had no influence in inducing it, 


WwW. W. R. 102 


cannot be deomed sufficient grounds 

for setting aside the contract.— 

MCNAUGHTON v. HupDsON (1903), 37 
.—CAN 


. --— ALEXA 
DERTON (1914), 26 W. L. R. 535; 5 
; 15 D. L. R. 588; 25 


Pltfs. alleged that they were induced to take 
shares upon the faith of defts. having joined the 
undertaking, & upon the prospectuses issued by 
them. Two of defts. demurred on the ground that 
they had taken no share in the management of 
the affairs of the co., but had only lent their names 
as provisional committee men, & that they had 
not signed the parliamentary contract, & had never 
taken up their shares :—Held: the bill did not 
sufficiently allege that the two demurring defts. 
had agreed to take shares; or that pltfs. had 
been induced to take their shares upon the faith 
of those defts. having joined the undertaking.— 
BELL v. MEXBOROUGH (LORD) (1848), 5 Ry. & 
Can. Cas. 149; 10 L. T. O. S. 457; 12 Jur. 65, 
L. C 

344. ——.]— BARLEY v. WALFORD, No. 18, anie. 

345. ——.|—JOYNSON v. OLDFIELD (1847), 
9L. T. O.S, 222. 

346. ——.]—-MURRAY v. MANN, No. 177, ante. 

347. -|—To an action on a guarantee, 
deft. pleaded a release by deed of the principal 
debtor, without deft.’s consent. Replication, that 
pltf. was induced to execute the deed by the fraud, 
covin, & misrepresentation of the principal 
debtor. The judge told the jury, that if any 
misrepresentation by the principal debtor had 
operated on pitf.’s mind, so as to make him 
desire the execution of the deed, &, consequently, 
persuade the principal debtor to execute it, that 
would be a sufficient inducement to support the 
replication :—Held: no misdirection; & also on 
motion in arrest of judgment, the replication was 
aa are v. LEWIS (1849), 138 L. T. O. 8. 





— ———.]—-PULSFORD v. RICHARDS, No. 129, 
ante. 
349. ——-.|—-BEHN v. KEMBLE, No. 180, ante. 
350. .|—A plea of fraud to a bond or deed 





means fraud by which deft. was misled & deceived 
in the actual exccution of the instrument, not in 
any transaction which led to it. 

The plea of fraud, in an action on a specialty, 
is a kind of special plea of non est factum, & lets in 
evidence of fraud in regard to the actual execu- 
tion of the deed, its contents being misread or 
misrepresented ; but no other defence, founded 
on the nature of the transaction out of which it 
arose, is admissible or available (BYLES, J.).— 
WRIGHT v. CAMPBELL (1861), 2 F. & F. 393. 

351. -|—When, as here, there is a duty 
to tell the truth, & no duty or obligation the other 
way, which, it might be said, would be when 
one sought to buy poison to murder another, & 
an untruth is told to the knowledge of the teller, 
for his own purposes, & the statement is accepted 
as true, a fraud is committed (BRAMWELL, B.).— 
CAVE v. MILLs (1862), 7H. & N. 913; 31 1L. J. Ex. 
265; 6 L. T. 650; 8 Jur. N. S. 363; 10 W. R. 
471; 158 EB. R. 740. 

Annotation :—Mentd. Anderson v. Equitablo Assce. Soc. 
of United States (1926), 134 L. T. 557. 

852. |—To make out a defence on the 

grounds of fraud, the deft. must show that pltf. 








Man. L. R. 82.—CAN. 


337 iii. ——.}—GAMAGE, LTp. ©. 
WORTH’S TRUSTEE, [1910] S.C. 


is 2 ] 7 —8COT. 


NDER v. EN- 
(1893), 10 S. C. 267.—-8. AF. 


Part V.—INDUCEMENT, MATERIALITY, AND ALTERATION OF POSITION. 


was guilty of a fraud, by means of which he was 
induced to enter into the contract. . . . Assuming 
the deceitful balance sheet to constitute a fraud 
it was not a fraud committed with a view to this 
transaction (WILLIAMS, J.).—Way v. HEARN 
(1862), 13 C. B. N. S. 2892; 32 L. J. C. P. 34; 
6L. T. 751; 143 E.R. 117. 

353. -|—-In an action for false repre- 
sentation as to the value of a business, the question 
will be, not merely whether it was ever made, 
but whether deft. kept it up, & whether, even if 
he did, pltf. was thereby induced to complete the 
purchase.—INCLEDON v. WaTSON (1862), 2 F. & F. 
841. 

354. ——-.]—CAVALEIRO v. PUGET, No. 2, ante. 

355. -]—CLEVELAND IRON Co. v. STEPHEN- 
SON, No. 399, post. 

356. -]—In an action for fraudulent mis- 
representation in the prospectus of a joint stock co., 
the false statements alleged in the declaration were 
that half the first issue of shares had been sub- 
scribed for, & that certain persons were directors 
of the co. It was stated that defts., who were 
directors, thereby induced pltf. to apply for, & 
become the holder of shares. At the trial it was 
proved, that both when the application by, & the 
allotment to pltf., took place, although half the 
first issue of shares had been applied for, the 
deposit had not been paid upon that number. It 
was also proved that at the time of pltf.’s applica- 
tion, the persons mentioned in the declaration 
were directors of the co., but that before the 
allotment of the shares to pltf., these persons had, 
without his knowledge retired :—Held: the judge 
misdirected the jury in saying that it was not 
material whether the deposit was paid, on the 
whole of the shares applied for; also, the judge 
was right in refusing to amend the declaration, 
by adding a count for fraudulent concealment ; 
it would have been sufficient to establish the 
declaration, if the alleged second misrepresenta- 
tion had induced pltf. to become the holder of 
shares, & it was not necessary to prove that it 
had induced him to apply for them, but that the 
evidence failed to show any misrepresentation at 
all.—BEVAN v. ADAMS (1870), 22 L. ‘I’. 795; 19 
W. R. 76. 

357. .}—To make a co. or its directors or 
secretary liable for misrepresentation made in the 
certificates or transfer of shares purchased from a 
shareholder, the purchaser must show that he 
was in fact deceived, & that the misrepresenta- 
tions were wilful & fraudulent.—EAGLESFIELD t. 
LONDONDERRY (MARQUIS) (1876), 4 Ch. D. 693; 
35 L. T. 822; 25 W. R. 190, C. A.; affd. (1878), 
38 L. T. 303, H. L. 
<tnnotations :—Refd. Phosphate Sewage Co. v. Hartmout 

(1877), 5 Ch. D. 394; Cargill v. Bower (1878), 10 Ch. D. 

502; Yorkshire Railway Waggon Co. v. Maclure & 

Cornwall Minerals Railway (1881), 45 L. T. 747; Deeley 

wv. Lloyds Bank, [1912] A. C. 756. 

358. -]—(1) It must be no doubt a material 
misstatement, & the other party must have becn 
induced to act upon it. As it was sometimes said, 
it must be material to the inducing of the contract, 
but it peed not be the only inducement. If it is a 
part of the inducement, it will do. We had to 
consider the matter in the Appeal Ct. only recently 
In Redgrave v. Hurd, No. 417, post. There we 
said, if a man has a material misstatement made 
to him which may from its nature induce him to 
enter into the contract, it is an inference that he 
is induced to enter into the contract by it. You 
need not prove it affirmatively (JESsEL, M.R.). 

(2) It was argued ingeniously before us that 
that was not a representation of a fact, but merely 
& representation of an opinion as to a future event ; 

















4] 


but I think that is not the true construction of the 
particulars. ‘‘It will be paid thereout’’ means 
“payable thereout’’ (JESSEL, M.R.).—MaTHIAS 
v. YETTS (1882), 46 L. T. 497, C. A. 

Ace :—Generally, Mentd. A.-G. v. Bermondsey Vestry 


), 23 Ch. D. 60. 
359. ——-.|—-Smiru v. CHADWICK, No. 106, ante. 
3860. ——_.]—-BELLAIRS v. TUCKER, No. 431, 
post. 
361. ———.]—SALAMAN v. WARNER, No. 375, 
post, 
362. ———.]—-If, in negotiations for a contract, 


an agent make a false representation as to the 
name of his principal, knowing that, if he dis- 
closed the true name the other party would not 
enter into the contract, the ct. will not order 
specific performance of the contract. <A. signed 
a contract for the sale of a house to B._ Before 
signing, he asked, ‘‘ Are you buying for C. or his 
nominees ?’’ B. answered, ‘‘ No.’’ He was, in 
fact, buying for nominees of C., to whom he after- 
wards assigned his contract. He & they brought 
an action for specific performance :—Held: the 
contract could not be specifically performed. 

It is true that a man may with impunity tell 
a lie in gross in the course of negotiations for a 
contract. But he cannot, in my opinion, tell a 
lie appurtenant. That is to say, if he tells a 
lie relating to any part of the contract or its 
subject-matter, which induces another person to 
contract to deal with his property in a way which 
he would not do if he knew the truth, the man 
who tells the lie cannot enforce his contract 
(NORTH, J.).—ARCHER v. STONE (1898), 78 L. T. 
34 


° 


Annotations :—Distd. Nash v. Dix (18098), 78 L. T. 445. 
Refd. Said v. Butt, (1920) 3 K. B. 497; Dyster v. Randall, 
[1926] Ch. 932, 

363. Except in case of warranty.]—(1) 
Whatever was known to the parties must have been 
known to the purchasers early after their pos- 
session, & it is quite impossible, with the know- 
ledge of that defect, the purchasers going on 
dealing with the property, not as an ordinary 
estate, which may be restored at the end of six 
months in the same state in which it was, but a 
property of this description, varying etd day, 
that. they can set up such an objection at the end 
of six months, when they must have known the 
fact from the commencement (LORD CHELMS- 
FORD, (.). 

(2) If two parties enter into a contract, & if one 
of them, for the purpose of inducing the other to 
contract with him, shall state that which is not 
true in point of fact, which he knew at the time 
that he stated it not to be true, & if upon that 
statement of what is not true, & what is known by 
the party making it to be false, the contract is 
entered into by the other party, then generally 
speaking, & unless there is more than that in the 
case, there will be at law an action open to the 
party entering into such contracts, an action of 
damages, grounded upon the deceit, & there will 
be a relief in equity to the same party to escape 
from the contract which he has so been inveigled 
into making by the false representation of the other 
contracting party. In one case it is not neces- 
sary that all those three circumstances should 
concur in order to ground an action for damages 
at law, or a claim for relief in a ct. of equity ; 
I mean in the case of warranty given, in which the 
party undertakes that it shall in point of fact be 
so, & in which case, therefore, no question can be 
raised upon the scienter, upon the fraud or wilful 
misrepresentation (LORD BROUGHAM). 

(3) If a mere general intention to overreach 
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Sect. 1.—Inducement: Sub-sects. 1 & 2, A. & B.; 
sub-sect. 3.) 


were enough, I hardly know a contract, even 
between persons of very strict morality, that 
could stand; we generally find the case to be 
that there has been an attempt of the one party 
to overreach the other, & of the other to over- 
reach the first; but that does not make void the 
contract. It must be shown that the attempt was 
made, & made with success, cum fructu. The 
party must not only have been minded to over- 
reach, but he must actually have overreached. 
He must not only have given instructions to the 
agent to deceive, but the agent must, in fulfilment 
of his’ directions, have made a representation, & 
moreover, the representation so made must have 
had the effect of deceiving the purchaser; & 
moreover, the purchaser must have trusted to 
that representation, & not to his own acumen, 
not to his own perspicacity, not to inquiries of his 
own. I will not say that the two might not be 
mixed up together, the false representation of the 
seller & the inquiries of the buyer, in such a way 
as even then to give a right to relief (LORD 
BROUGHAM).—ATTWOOD v. SMALL (1838), 6 Cl. 
& Fin. 262; 7 KH. R. 684; sub nom. SMALL v. 
ATTWOOD, 2 Jur. 226, 246, H.L.; varying (1832), 
You. 407 ; subsequent proceedings (1838), 3 Y. & C. 

Ex. 501; (1840), 6 Cl. & Fin. 523, L. C. 
Annotations ;—As to (1) Apld. Lovell v. Hicks (1836), 2 Y. 
& C. Ex. 46. Consd. Abcraman Llronworks v. Wickens 
1868), L. R. 6 Kg. 485. 48 to (2) Apprvd. Contral Ry. of 
enezucla v. Kisch (1867), L. Kk. 2 H. L. 99. Refd. 
Gilson v. D'istoe (1843), 2 Y. & C. Ch. Cas. 542; Smith 
v. Kay (1859), 7H. LL. Cas. 7503 Higgins v. Samels (1862), 
2 Jobn. & H. 460; Panama & South Pacific 2 olepreph Cu. 
v. Indiarubber, Gutta Percha & ‘Telegraph Works Co. 
(1875), 32 LL. T. 238; Arkwright ». Newbold (1880), 
28 W. 1. 8283 Toots v. Snelling (1883), 48 L. IT. 216. 
ds to (3) Bx Id. Jtedgravo v. Hurd (1881 }, 20 Ch. ‘D. 1. 
Gencrally, Refd. Jorden v. Money (1854), 5 H. L. Cas. 185; 
Vonozucla Central Ry. v. Kisch (1867), 15 W. Rh. 821; 
Torrance v. Bolton (1872), 41 L. J. Ch. 643. Mentd. 
Walburn v. lngilby (1833), 1 My. & K. 61; Brown »v. 
Sawer (1841), 3 Beav. 598; Benson v. Heathorn (1842), 
1 Y. & C. Ch. Cas. 326; Kirkman v. Andrews (1842), 4 
Boav. 554; Nolthorpo v. Holgute (1844), 8 Jur. 551; 
Archbold v. Charitable Bequests for Ireland Comrs. (1849), 
2 oH. . Cas. 440; Marshall v. Sladden (1849), 7 Hare, 
428; Roynoll ». Sprye, Sprye v. Keynell (1849), 8 Hare, 
222 ; Bodouhain v. Hoskyns (1852), 2 Do G. M. & G. 903; 
Cockell ». Taylor (1852), 15 Beav. 103 ; Morrell x. Wootten 
seaehs 16 Beav. 107; A.-G. v. Chesterficld (1854), 18 
Boav. 596; Beavan v. Mornington (1860), 8 H. L. Cas. 
025; Ernest v. Croysdill (1860), 2 De G. F. & J. ; 
Other v. Simurthwaite (1868), L. R. 5 Kq. 437: 
& Sheddon ¥. A.-G. & Patrick (1869), 22 L. T. 631; Weise 
pone sath ‘1 fal des aay ; Re veo Banco de 

, » Wadde eed . Cas. 161; B 

vw. Beyfus (1884), 26 Ch. D. 35. PE renee Se 
In prospectus of company.|—See ComPpanizs, 
Vol. IX., pp. 111, 119, 120, 122, 126, 354, Nos. 
Representation giving rise to estoppel.|—See 
Estopre., Vol. XXIJ., pp. 292-305, 400-402, Nos. 


SUB-SECT. 2.—INTENTION To INDUCE. 
A. Necessity for. 

7 Ris General rule.|—Scorr v. Lara, No. 337, 

e. 

865. ——-.]—In an action against a vendor for 
a deceitful ee een ltf. must prove that 
deceit was used by deft. for the purpose of throwing 
pitf. off his guard, & preventing him from being 


PART V. SECT. 1, SUB-SECT. 2.—A. 

864 i. General rule.J—-SaLTon & Co. 
v. CLYDESDALE Bank eet 1 kK 
(Ct. of Sess.) 110; 36 Se. L. BR. 119; 


364 ii. 





68S. L. T. 212.—SCOT. 

.}+~Sembdle : a false repre- 
Sentation not intended to be acted 
upon, & which it was not reasonable to 
suppose would be acted upon, but in 
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watchful.— DAWES v. KING (1815), 1 Stark. 75, 
N 





P 

366. ——.]—PoLHILL v. WALTER, No. 338, 
ante. 

867. ——.]—BARLEY v. WALFORD, No. 18, ante. 

868. ——-.|—-MURRAY v. MANN, No. 177, ante. 

369. ———.|—-BEHN v. KEMBLE, No. 180, ante. 

370. |—Every man must be held 


responsible for the consequences of a false repre- 
sentation made by him to another, upon which a 
third person acts, &, so acting, is injured or 
damnified ; provided it appear that such false 
representation was made with the direct intent 
that it should be acted upon by such third person 
in the manner that occasions the injury or loss. 
The injury, I apprehend, must be the immediate, 
& not the remote consequence of the representa- 
tions thus made (PAGE Woop, V.-C.).—BARRY v. 
CROSKEY (1861), 2 John. & H.1; 70 BE. BR. 945. 


Annotations :—Apld. Peek v. Gurney (1873), L. lt. 6 H. L. 
$77; Andrews v. Mockford, [1896] 1 Q. B. 372. ; 
Saluaman v. Warner (1891), 64 L. fT. 598. M 
Py, (1878), 4Q. BK. VD. 685; Cavalier v. Pope, [1905] 
y ° e 5 ° 


371. .|—WAY v. HEARN, No. 352, ante. 

372. .|—-CLEVELAND IRON Co. v. STEPHEN- 
SON, No. 399, post. 

373. ——-.|—-GLAMORGANSHIRE IRON & COAL 
Co. v. IRVINE, No. 105, ante. 

374. -.|— Persons took debenture stock in 
a co. in reliance on a statement in a prospectus 
issued by the directors that £200,000 of share 
capital had been subscribed, when it had in fact 
only been allotted in fully-paid shares to the con- 
tractor. 20 per cent. of the amount subscribed 
for was to be paid on allotment, & the rest by 
instalments, with an option to pay up in full on 
allotment & receive a discount. After allotment 
the directors sent to the allottees along with 
their stock certificates a circular which, amid 
statements about other matters, stated the truth 
as to the matter misrepresented, but did not admit 
the misrepresentation, nor inform the allottees 
that they could retire & get back their money. 
After this the allottees who had paid up in full 
received their discount, & those who had not went 
on paying up the remaining 80 per cent. by 
instalments. The concern having proved a failure, 
some of the debenture stock holders sued the 
directors to recover damages for misrepresentation : 
~——Held: (1) the untrue statement in the prospectus 
was to be taken as inducing the allottees to enter 
into the contract, & entitled the allottees to 
damages, & its effect was not done away with by 
the circular, & the allottees who went on to pay 
in full after receiving the circular could recover 
damages for the loss of the money paid by them 
after receiving it, as well as in respect of what 
they had paid at first. Qu.: how the case would 
have stood if the circular had admitted the mis- 
representation & informed the allottees that they 
could have their money back. (2) Some of pltfs. 
were absent from illness at the trial & no evidence 
was given to prove their individual cases. ‘The 
judge gave judgment in favour of those pltfs. who 
proved their cases, but ordered those who did not 
appear to pay to defts. the costs occasioned by 
their yore, gear as pitfis. :—Held: this judgment 
ought to be varied as regards these latter pltfs. 
by making it without prejudice to their bringing a 
fresh action. 

(3) It was said, & I think justly, by JESSEL, 











fact was acted upon, is not action- 
able.— FORBES v. BEHR & Co. (1896), 
13S. C. 304; 6C. T. R. 341.—S8. AF. 
364 li. ———.}—— JOSEPH! v. PARKES, 
[1906) EK. D. C. 213.—8. AF. 


Part V.—INDUCEMENT, MaTERIALITY, AND ALTERATION oF PosITION. 


M.R., in Smith v. Chadwick, No. 106, anie, that if 
the ct. sees on the face of the statement that it 
is of such a nature as would induce a person to 
enter into the contract, or would tend to induce 
him to do so, or that it would be a part of the 
inducement to enter into the contract, the inference 
is, if he entered into the contract, that he acted 
on the inducement so held out, unless it is shown 

that he knew the facts, or that he avowedly did 

not rely on the statement whether he knew the 

facts or not (LORD HALSBURY, C.). 

(4) If men tell for business purposes what in 
plain English is called a lie, they are guilty of 
fraud, & to talk about their having had no inten- 
tion to deceive is no more a defence than it would 
be a defence to a prosecution for forging a bill of 
exchange to say that the forger meant to pay it 
when it became due (LoRD HALsBurRy, C.). 

(5) It is an old expedient, & seldom successful, 
to cross-examine a person who has read a pros- 
pectus, & ask him as to each particular statement 
what influence it had on his mind, & how far it 
determined him to enter into the contract. This is 
quite fallacious, it assumes that a person who reads 
a prospectus & determines to take shares on the 
faith of it can appropriate among the different 
parts of it the effect produced by the whole. This 
can rarely be done even at the time, & for a share- 
holder thus to analyse his mental impressions after 
an interval of several years, so as to say which 
representation in particular induced him to take 
shares, is a thing all but impossible. A person 
reading a prospectus looks at it as a whole, he 
thinks the undertaking is a fine commercial 
speculation, he sees good names attached to it, 
he observes other points which he thinks favour- 
able, & on the whole he forms his conclusion. 
You cannot weigh the elements by ounces (LORD 
I[ALSBURY, C.). 

(6) It is certainly in the highest degree im- 
probable that these pltfs. did not see the pros- 
pectus, or that they were not influenced by the 
representations contained in it, but we are all of 
opinion that there is no evidence of these facts 
upon which a ct. of justice can act (LORD HALs- 
BURY, C.).—ARNISON v. SMITH (1889), 41 Ch. D. 
348 ; 61 L. T. 63; 37 W. R. 739; 57. L. R. 413; 
1 Meg. 388, C. A. 

Annotations :—.4s8 to @ Refd. #tc London & Colonial Finance 
oot Bie (1897), 77 L. T. 146. As to (2) Refd. Glasier v. 
Rolls (1889), 42 Ch. D. 436. As 
Snyder Dynamite Projectile Co. (1892), 66 L. T. 
Consd. Knox v. Hayman (1892), 67 L. T. 137; Andrews 
vw orvarne (1896) 1 Q. B. 372; Drincqbier v. Wood, 


{1809 1 93. Refd. Greenwood v. Leather Shod 
heel Co., [1900] 1 Ch. 421. Generally, Refd. Derry v. 


Peek (1889), 14 App. Cas. 337; Angus v. Clifford, [1891] 
2 Ch. 449; Cackett v. Keswick (1901), 85 L. T. 14; 
72 L. J. Ch. 251; Re Wimbledon 


Broome v.& peak (1903), 
Olympia, [1910} 1 Ch. 630. 


375. -|—Now, we know one right that a 
man has as against a stranger, which is this: 
that a stranger should not make a false statement 
to him with the intent that he should act upon it; 
& if he does act upon it & suffers damage, then the 
one having done that which the other had a right 
to insist that he should not do, he could maintain 
an action. Now, what other right is it alleged that 
pitf. had as against defts.? The first seems to be 
that he had a right, not that defts. should tell him 
the truth or should not tell him what was false, 
but that he had a right that deft. should not tell 
someone else an untruth I protest that there is 
no such right that I know of known to the law of 
England. I have tried to put my views of the 
matter in broad language, & I say there is no such 
right that I know of in the law of England. Then 
pltf. says: ‘I have this further right, that the 
People who have nothing to do with me may not 





to (5) Apld. Scott v. © 
278. 


43 


agree together to do something, & do that which 
results in an injury to me.” I do not know of any 
such right. If by something which they do, which 
is no breach of any right which pltf. has, he has 
suffered damage it cannot be helped. There is no 
legal remedy for it, & there is no infringement 
of any legal right (LoRp EsHEr, M.R.).—SALAMAN 
v. cence (1891), 65 L. T. 182; 7T. L. BR. 484, 


C. i 
Anan :—Refd. Andrews v. Mockford, [1896] 1 Q. B. 


376. -]—(1) The false representation in the 
newspaper on which pltf. acted & by so doing was 
damnified was made with the intent that it should 
be acted on by any person who had already 
received the prospectus. The jury have found 
that the natural consequence of the publication 
in the newspaper was that pltf. should buy shares ; 
&, if so, the injury received by pltf. was the imme- 
diate, & not the remote, consequence of the repre- 
sentation thus made. It follows, therefore, that 
pltf. was entitled to recover (LORD MsHER, M.R.). 

(2) It is not taking the correct view of the case 
to sever it into parts as deft.’s counsel sought to do, 
& to argue that the prospectus by itself would 
not suppers a cause of action, & that the telegram 
by itself would not do, & since two nothings make 
nothing, the combination of the two would not 
eupPory a cause of action. The case must be 
taken as a whole (A. L. Smitu, L.J.).—- ANDREWS v. 
MOCKFORD, [1896] 1 Q. B. 372; 65 L. J. Q. B. 
302; 73 L. T. 726; 12 T.L. R. 139, C. A, 

377. ——.]|—A mere naked falsehood is not 
enough to give a right of action ; but it is so if it 
be a falsehood told with intention that it should 
be acted on by the party injured, & that act 
must produce damage to him (STIRLING, J.).— 
TALLERMAN v. DowsING RADIANT HxEat Co., [1900] 
1 Ch. 1; 68 L. J. Ch. 618; 48 W. R. 146; 16 
T. L. R. 515. 

Representation giving rise to estoppel.|—Sec 
EstTopPeL, Vol. XXI., pp. 298, 209, Nos. 1072- 
1076. 





B. Where No Actual Inducement. 

378. Mere intention insufficient.] — PAsSLEY v. 
FREEMAN, No. 163, ante. 

879. ——.J]—ATTWooD v. SMALL, No. 363, ante. 

380. ——.] —(1) A conjectural estimate of 
what may be the value of an estate is not a mis- 
representation. . 

(2) Concealment, to be fraudulent & material, 
must be a concealment of something that the party 
concealing was bound to disclose. 

(3) It is of no avail if the party has, in what- 
ever way, become acquainted with the truth at 
the time, but much more so if he shows that he has 
become acquainted with it in the very deed which 
is said to have been obtained from him by the 
party misrepresenting or concealing. . . . As fraud 
is never to be presumed against a man, much less 
is the misrepresentation of his agent to be set 
down to the debit of his account as fraudulently 
misrepresenting himself (LORD BROUGHAM).— 
IRVINE (OR DovGuas) v. KIRKPATRICK (1850), 17 
L. T. O. S. 32, H. L. 

381. ———.]—Coaks v. BOSWELL, No. 115, ante. 

382. ——.|—ARCHER v. STONE, No. 362, ante. 


SuUB-SEcT. 3.—EXTENT OF INDUCEMENT. 
383. Misrepresentation need not be sole in- 
ducement.]—REYNELL v. SPRYE, SPRYE v. REy- 


NELL, No. 58, ante. 
384. ——.]—ATrwoop v. SMALL, No. 363, ante. 
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Sect. 1.—Inducement: Sub-sects. 3, 4, 5 & 6, A.) 


885. ——.]—Re Roya BririsH BANK, ETC., 
NICOL’s CasE, No. 407, post. ; 

886. ——.]—-That he relied solely upon it 
cannot, I think, be said ; but he undoubtedly did 
rely, to a great extent upon it (PAGE WooD, V.-C.). 
—HIGGINS v. SAMELS (1862), 2 John. & H. 460; 
7L. T. 240; 70 BE. R. 1139. 


Annotations :—Refd. Colby v. Gadsden (1867), 17 L. T. 97. 
Mentd. Mullens v. Miller (1882), 31 W. R. 559. 


387. ———.]— MATHIAS v. YETTS, No. 358, ante. 
388. .|—EDGINGTON v. FITZMAURICE, No. 
14, ante. 

‘ a rea dea @ misstatement of fact by 
deft. materially tended to induce pltf. to do an act 
by which he had incurred damage, deft. may be 
made liable in an action of deceit although the 
misstatement was not the only inducement to the 
act.—PEEK v. DERRY (1887), 37 Ch. D. 541; 57 
L. J. Ch. 847; 609 L. T. 78; 36 W. R. 8905 4 
T. L. R. 84, C. A.; reved. on other grounds, éub 
nom. DERRY v. PEEK (1889), 14 App. Cas. 337, H. L. 


Annotations :—Consd. Arnison v. Smith (1889), 41 Ch. D. 
348. Refd. Cann v. Willson (1888), 39 Ch. D. 39; Leo 
Lievre v. Gould, [1893] 1 Q. B, 491; Davis v. Obrly 
(1898), 14 TI. L. R. 260; Nash ». Calthorpe, [1905] 2 Ch. 
237; Heilbut, Symons v. Buckleton, [1913] A. C. 30; 
Nocton v. Ashburton, {1914] A. C. 932. Mentd. Butler v. 
Goundry (1888), 4 1. L. lt. 711; Duncan v. Scaife (1888), 
47. L. R. 716; Ke Postlethwalte, Postlethwaite v. 
Rickman (1888), 69 L. T. 58; Priestley v. Stone (1888), 
4'l. L. kt. 730; Re Duce & Duce, kz & Duce (1889), 
6 Morr. 290; Glasier v. Rolls (1889), 42 Ch. D. 436; 
Bishop v. Lalkis Consolidated Co. (1890), #5 Q. B. D. 
612; L. & N. W. Ry. v. Boulton (1890), 63 L. T. 727; 
Angus v. Clifford, [1891] 2 Ch. 449; Low wv. B ri 
[1891] 3 Ch. 82; Scholes v. Brook (1891), 63 L. T. 837; 
Thiodon v. Tindall & Lloyd's Register of British & Foreign 
Shipping Committee (1801), 60 L. J. Q. BK. 626; Knox 

v. Hayman ( ary 67 L. T.137; Scott v. Snyder Dynamite 

Projectile Co, (1892), 67 L. ‘I’. 104; Balkis Consolidated 

Co. v. Tomkinson (1893), 42 W. lt. 204; He Ottos Kopje 

Diamond Mines, [1893] 1 Ch. 618 ; McKeown v. Boudard- 

Poveril Gear Co. (18096), 65 L. J. Ch. 735; Williams v. 

Pinckney (1897), 67 L. J. Ch. 34; Lagunaa ‘Nitrate Co. v. 

Lagunas Syndicate, (1899] 2 Ch. 392; Greenwood v. 

Leather Shod Wheel Co., [1900] 1 Ch. 421; Whittington 

. Sealo-Hayne (1900), 82 L. T. 49; Cackott ». Keswick, 

1902] 2 Ch. 456; Oliver v. Bank’ of ngiand, [1902) 1 

Ch. 610; Pritty v. Child (1902), 71 L. J. K. B. 512; Bell 

v. Marsh (1903), 72 L. J. Ch. 360; Broome v. Speak, (1903) 

1 Ch. 586 ; McConnel v. Wright, eee Ch. 546; Sheffield 

Corpn. v. Barclay, [1903] 1 K. B. 1; Starkey v. Bank of 

England, {1903} A. C. 114; Exploring Land & Minerals 

Co. v. Kolckmann (1905), 04 L, ‘I’. 234; Jones v. Hulton, 

11009) 2 K. B. 444 5 Parsons v. Barclay & Goddard (1910), 

103 L. T. 196; Yonge v. Toynbee, [1910] 1 K. B. 215; 

Dawson v. Bingley U. C., 1191]) 2 K.B. 149; Blacker v. 

Lako & Elliot (1012), 106 L. T. 633 ; Fry v. Smellic, (1912) 

3K. B. 282; Tackey v. McBain, [1912] A. C. 186; Mair 

v. Rio Grande Rubber Estates, [1913) A. C. 853: Arm- 

strong v. Jackson, [1017] 2K. B. 822; Banbury v. bank of 

Montreal, [1917] 1 K. B. 409; First National Neiusurance 











v. Greenficid, [1921] 2°K. B. 260: Kdwards v. Porter, 
(1925) A.C. 1; Jarvis v. Surrey County Council, [1925) 
1K. B. 554. 

Representation in  prospectus.] — Sce 


COMPANIES, Vol. IX., p. 126, Nos. 649, 650. 
_77__Representation as to credit.) — See 
GUARANTEE, Vol. XXVI., pp. 31-33, Nos. 186-199. 
390. Probable action of representee if aware of 
lr a inquired into.|—Smirn v. Kay, No. 109, 

ante. 

_ 891. —— -]}— Where a person has been 
induced to take shares in a co. by misrepresentation 
contained in the prospectus, the mere circum- 
stance that the co. is insolvent at the time when he 
takes proceedings to rescind his contract to take 
shares does not, in the absence of countervailing 
equities, deprive him of his right to rescind. 
ere a person seeks to rescind a contract to take 
shares on the ground of misrepresentation, it is 
not necessary that he should prove that if the 
misrepresentation had not been made he would 
not have taken the shares. It is sufficient if there 
is evidence to show that he was materially influenced 





MISREPRESENTATION AND FRAUD. 


by the misrepresentation. On Sept. 6, C. applied 
for shares in a co., being induced so to do by 
misrepresentations in the co.’s prospectus. On 
Sept. 7, he received notice of allotment. On 
Sept. 22, he wrote repudiating his contract on 
the ground of the misrepresentation, & on the 
same day commenced an action for rescission. 
On Sept. 24, he moved to have the register of 
members rectified by removing his name there- 
from, & on same day a petition for the winding 
up of the co. was presented, upon which an order 
was afterwards made. The co. was insolvent & 
had been so previously to Sept. 22, but had not 
stopped payment, & was issuing advertisements 
for applications for shares. Nearly all the debts 
of the co. had been contracted before Sept. 6 :— 
Held: C. was entitled to have his name removed 
from the register—Re LONDON & LEEDS BANK, 
Ltp., Ex p. CARLING, CARLING v. LONDON & LEEDS 
BANK (1887), 56 L. J. Ch. 321, 56L. T. 115; 35 
W.R. 344; 3 T. L. R. 349. 

2. —— -\—To my mind, it is very 
frequently an extremely difficult thing for a 
man who has taken shares or debentures upon 
the faith of a prospectus, on being asked, ‘‘ Would 
you have taken the shares if something had been 
left out & something else put in?’ to give a 
satisfactory answer, & probably in many cases 
his true answer would be, ‘‘I can hardly answer 
that question, as 1 never saw a prospectus with the 
statement you mention in it ’’ (ByRNE, J.).— 
DRINCQBIER v. Woop, [1899] 1 Ch. 393; 68 
L. J. Ch. 181; 79 L. T. 648; 47 W. R. 252; 15 
T. L. R. 18; 43 Sol. Jo. 29; 6 Mans. 76. 
Annotations :—Refd. Greenwood v. Leather Shod Wheel Co., 

{1900} 1 Ch. 421. Mentd. Market v. Knight S.S. Co., 

Sale & Frazar v. Knight §.S. Co. (1910), 103 L. I. 369. 

393. —-—- -——.]—-The question in this case 
is whether a person, whose evil reputation in 
business is such that no man will deal with him, 
can, after fraudulently concealing his identity & 
thus inducing another to enter into a contract 
which he otherwise would not have done, prevent 
that other, when sued by the defrauding party 
upon the contract, from insisting upon the ordinary 
defence of the defrauded—namely, that he had 
been induced by the fraud of pltf. to enter into the 
contract sued on (A. L. SmirTu, L.J.). 

I am by no means prepared to say that the fraud 
in this case was not material to the contract itself. 
But whether it be so or not, I will refer to a 
passage in the judgment of the LORD CHANCELLOR 
(LORD CHELMSFORD) in the House of Lords in 
Smith v. Kay, No. 109, ante, when dealing with 
the contention of the materiality of a representa- 
tion, which passage is very much in point. He 
says: ‘‘ But can it be permitted to a parity who 
has practised deception, with a view to a particular 
end, which has been attained by it, to speculate 
upon what might have been the result if there had 
been a full communication of the truth?” I 
apply this to the present case (A. L. SMITH, 1..J.).— 
GORDON v. STREET, [1899] 2 Q. B. 641; 69 
L. J. Q. B. 45; 81 L. T. 287; 48 W.R. 1583; 15 
T. L. R. 445: 43 Sol. Jo. 621, C. A. 


Annotations :-—Refd. Peizer v. Lefkowitz (1912), 106 L. 'T. 
° . 497. Mentd. Wilton 


6; Said v. Butt, [1920] 3 K. B. 497, 
Hee baal 2K.B.110; Sadler v. Whiteman, |1910) 





SuB-sEcT. 4.—ENTIRETY OF REPRESENTATION. 
304. Representee relying on conjoint effect— 
Need not point to particular statement—Statements 
in gh panera had said in a former part of 
the examination that he thought there were 
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inconsistencies in the passages in the prospectus, 
& he was asked to point them out. He says, 
‘*T decline to answer the question, the documents 
speak for themselves.’’ I think he was justified 
in that. He is not opured to enter into any 
argument, to prove on what particular passages 
of the prospectus he found the impressions which 
he states he drew’’ (KINDERSLEY, V.-C.).—NEW 
BRUNSWICK & CANADA RalILtway & Lanp Co. v. 
MUGGERIDGE (1860), 1 Drew. & Sm. 363; 30 
L. J. Ch. 242: 3 L. T. 6513 7 Jur. N.S. 182; 
9 W. R. 193; 62 BE. R. 418. 


Annotations :—Retd. Central Ry. of Venezuela v. Kisch 
(1867), L. R. 2H. L. 99; Henderson v, Lacon (1867), L. R. 
5 Eq. 249; Kent v. Frechold Land & Brickmaking Co. 
(1867), L. R. 4 Eq. 588; Re Overend, Gumey, "Be p 
UOakes & Peck (1867), L. R. 3 Eq. 576; Chester v. Spargo 
(1868), 16 W. R. 576; Langham v. East Wheal Rose 
Consolidated Silver Lead Mining Co. (1868), 37 L. J. Ch. 
253; Scott 1». Snyder Dynamite Projectile Co. (1892), 
66 L. T. 278; Byrne v. Miiom & Askam Hrmatite Iron 
Co. (1901), 46 Sol. Jo. 85. 














395. ~——.]—-ARNISON v. SMITH, No. 
374, ante. 
396. ——.]-—-(1) Though pltf. had 


very great difficulty in fastening upon any 
particular misrepresentation which he _ could 
aver had influenced him in taking shares, still 
nevertheless it was a question whether he was 
ey by the prospectus as a whole (COLLINS, 


JR.). 

(2) The highest limit of his damages is the whole 
extent of his loss, & that loss is measured by the 
money which was in his pocket & is now in the 
pocket of the company, that is the ultimate, final, 
highest standard of loss. But in so far as he got 
an equivalent for that money, that loss is 
diminished ; & I think, in assessing the damages, 
prima facie the assets as represented are taken to 
be the equivalent & no more for the money which 
was paid. So far as the assets are an equivalent, 
he is not damaged; so far as they fall short of 
being an equivalent, in that proportion he is 
damaged (COLLINS, M.R.).—MCCONNEL v. WRIGHT, 
[1903] 1 Ch. 546; 72 L. J. Ch. 347; 88 L. T. 431; 
51 W. R. 661; 10 Mans. 160, C. A. 

Au nelatian :—As to (2) Refd. Macleay v. Tait, [1906] A. C. 


397. —— —— & subsequent telegram.]— 
ANDREWS v. MOCKFORD, No. 376, ante. 

3898. All circumstances must be considered.|—. 
BLOOMENTHAL v. ForpD, No. 406, post. 

399. ——— With reference to particular mis- 
statement.}—-In an action or defence, by a share- 
holder in a joint stock co., on the ground of fraud, 
it is for the jury to say upon the whole of the 
evidence, including the prospectus, & the arts. 
of assocn., & other documents whether there were 
material & fraudulent misrepresentations, by 
which the shareholder was really induced to 
subscribe. If this partly depends upon the sense 
& meaning in which any statement in the prospectus 
might fairly be intended to be, or would naturally 
be understood, then that is for them to consider 
on the whole of the prospectus, & the other evi- 
dence in the case. If the prospectus is ambiguous, 
& in one sense is consistent with truth, they are 
bound to construe it in that sense, unless satisfied 
that it was meant to mislead. But the question, 
in such a case, is not whether the statements put 
forth are strictly, literally, or technically correct, 
nor even whether they are in any degree really 
incorrect; but whether they are so far sub- 
stantially false & wilfully so, as that they must be 
deemed to have been intended to deceive, & to 
have, in fact, deceived. Thus the wilful publica- 
tion of the name of a person of credit as a 





irector, . 
without any reason to believe that he is so, or | 


45 


will be so, with intent to induce others to subscribe 
on the credit of his name, which intent may be 
inferred from the very use thus made of the name, 
assuming it to be wilful, may be deemed fraud ; 
but if there was reason to believe that the person 
would be a director, though, in fact, he never is 
so, it is not necessarily fraudulent. So as to a 
statement that all, or so much of the ‘ capital 
required ’’ has been subscribed. So of the omission 
in the prospectus of matters disclosed in the 
articles. In all such cases, the intent & materiality 
of the misstatement, as well as the fact of a mis- 
statement, must be considered by the jury with a 
view to judge whether it wasfraudulent. Although 
on that question they may & ought to look at the 
whole of the prospectus, it must be with reference 
to some particular statements in it; & they must 
be satisfied that on some one or more points it 
was proved.—CLEVELAND IRON Co. v. STEPHENSON 
(1865), 4 F. & F. 428. 

400. -—— Each statement viewed in light of 
ee statements.|—-AARON’S REEFs 7. T'wiss, No. 
16, ante. 


SuB-SEcCT. 5.—TJIME OF INDUCEMENT. 


401. Need not be at actual moment contract 
made.)—SMITH v. Kay, No. 109, anie. 

Time of falsity of representation.|—See Part 
III., Sect. 1, sub-sect. 3, ante. 


SuB-sSECT. 6.—PROOF OF. 
A. Question of Law or Fact. 


402. Question of fact.)}—CLEVELAND IRON Co. 
v. STEPHENSON, No. 899, ante. 

; far B. applied for shares in tho C. 
co. on the faith of a prospectus, which stated 
(inter alia) that a certain portion of thef{capital 
had been already subscribed, the greater part of 
this being the paid-up shares given to the pro- 
moters. ‘There were other alleged misrepresenta- 
tions :—Held: the questions for the jury were: 
whether the statements in the prospectus were 
false in fact & whether defts. knew them to be 
false, or issued them in honest belief of their truth 
& whether plitf. was wholly or in any material 
degree influenced by those statements. 

(2) An ambiguous statement if framed & 
intended to produce a false impression may be 
false & fraudulent (COCKBURN, C.J.). 

(3) If a man makes a statement as to which he 
has neither knowledge nor belief & makes it for 
the purpose of deceit, that is fraudulent (Cock- 
BURN, C.J.).—MoorkE v. BURKE (1865), 4 F. & F. 
258; 15 L. T. 118, N. P. 





404. —-—.] —Smiru v. LAND & HOUSE 
PROPERTY CORPN., No. 27, ante. 

405. ——.] — AARON’s REEFS v. Twiss, No. 
16, ante. 

406. Uniess possibility of inducement ex- 





cluded — Preposterous statement.]/—-The ground 
upon which that is suggested appears to be Pay 
a question of law & mig | a question of fact. 
As to the question of law I confess for myself I 
entertain a doubt whether it is ever true in a case 
where one person has been induced to act by the 
misrepresentation of another that you can go 
beyond the fact whether it is so or not. In 
arriving at a conclusion upon this question of fact 
all the circ ces must be considered. A 
statement may be made so preposterous in ite 
nature that nobody could believe that anyone was 
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misled (LORD HaLsBuRy, C.).—BLOOMENTHAL ¥. 

Forp, [1897] A. ©. 156; 66 L. J. Ch. 253; 76 

L. T. 205; 45 W. R. 449; 138 T. L. BR. 240; 4 

Mans. 156, H. L.; revsg. 8. C. sub nom. Re VEUVE 

MONNIER ET 8ES FILs, Lrp., Ez p. BLOOMENTHAL, 

[1896] 2 Ch. 525, C. A. 

Annotations :—Mentd. He African Gold Concessions & 
Development Co., Markham & Darter’s Case, (1899] 1 
Ch. 414; Dixon v. Kennaway, [1900] 1 Ch. 833; Gresham 
Life Assce. Soc. v. Crowther, [1914] 2 Ch. 219. 


B. Onus of Proof. 


407. On representor.|—The vendor had been 
induced to take the shares by false & fraudulent 
representations as to the position of the co. These 
representations were partly made by one of the 
directors, & were partly contained in a report 
which was made by the directors to the co., & 
epproyed at an annual meeting, & afterwards 
embodied in a circular issued by the directors 
inviting subscriptions for new shares :—Held: 
the co. could not be considered to have authorised 
such a use of the report, nor to be answerable for 
the misrepresentations contained in it, & whether 
they could or not, the vendor having had the means 
of discovering the fraud, & having taken no step 
to repudiate the contract before the winding-up 
of the co., but having received dividends on, & 
made a transfer of, the shares, was not entitled 
to be relieved from the contract, but must be held 
to have been a shareholder down to the time of the 
transfer. 

Sembile: if the representations contained in the 
circular could have been considered those of the 
co., the circumstance of their having been only 
some of the representations on which the vendor 
acted, would not have defeated his right to relief ; 
the burden of proving that one of several mis- 
representations which led to a contract was not 
a material inducement to enter into it being on the 
party who has made such misrepresentation. 

Supposing that the reports & other statements 
of the directors formed a material part of the 
inducement to him to take the shares, without 
which the purchase never would have been made, 
I cannot think that the effect of them is destroyed, 
because other influences were at the same time 
at work, which, either innocently or intentionally, 
contributed to the success of those false representa- 
tions (LORD CHELMSFORD, C.).— Re ROYAL BRITIsH 
BANK, ETC., Nicot’s CasE (1859), 8 De G. & J. 
387; 28 L. J. Ch. 257; 383 L. T. 0.9.14; 5 Jur. 
N.S. 205; 7 W. R. 217; 44 EB. RB. 1817. 


Annotations :—Refd, He Joint Stock Co.’s Winding-up Acts 
1848, 1849, dite Home Counties & Uoneral Life Asace. 
1859), 33 L.T.0.8 196; Re London & Kastern Banking 
orpn., kx p. Longworth’s Exors. (1850), 29 L. J. Ch. 55; 
fe National Patent Steam Fuel Co., Ex p. Worth (1859), 
28 L. J. Ch. 580; te Royal British Bank, Mixer’s Case 
(1859), 4 De G. & J. 575; Conybeare », New Brunswick, 
eto. Co. (1860), 1 De G.F.& J. 578; Re Boral British Bank, 
Kz p. Frowd (1861), 30 L. J. Ch. 322; He Overend, 
Gurney, Hr p. Oakes & Peek (1867), L. R. 8 Ea. 576; 
Western Bank of Scotland v. Addie, Addic v. Western 
Bank of Scotland (1867), L. R. 1 Se. & Div. 145. Mentd. 
Rte Mexican & South American Co., Grisewood & Smith’s 
Case, De Pass’ Case (1859), 4 De G. & J. 544; Re National 
Assce. & investment Assocn. (The Bank of Deposit), 
Ex &: Davics, Ex p. Abercorn (1862), 31 L. J. Ch. 828 ‘ 
de Scottish & Universal Finance Bank, Ship’s Case (1865), 
11 Jur. N. S. 331 ; 2te Cachar Co., Er p. Lawrence (1867), 
36 L. J. Ch. 490; London & Colonial Co., Ez p. Tooth’s 
Case (1868), 19 L. T. 599; Spackman v. Evans (1868), 


408. ——.}— SMITH Vv. Kay, No. 109, ante. 


MISREPRESENTATION AND FRAUD. 


409. .]|—Undoubtedly the statement as to 
the drains acted as an inducement to deft. to deal 
with the agent. Pltf. had given a written under- 
taking that they were in a satisfactory state. 
On the evidence it is clear that the drains were in 
a very unsatisfactory state indeed. The assur- 
ance of pitf. with respect of their condition, though 
honestly made, was not true in fact. Unless pltf. 
can show that deft. did not rely on the statement 
made, it would be unjust & inequitable to force 
the house on deft. (ROMER, J.).—TOFIELD v. 
ROBERTS (1894), 10 T. L. R. 437. 

410. .}— A purchaser agreed to buy an 
estate, upon a statement in the particulars of sale 
that it lay upon a valuable vein of coal, which vein 
afterwards proved to have been mostly worked 
out. Subsequently the purchaser entered into 
an agreement with a third party to sell the colliery 
at a price implying the existence of a considerable 
quantity of coal, & afterwards discovered the fact 
of the exhaustion of the coal. Where the par- 
ticulars of sale are likely to mislead, it is incumbent 
on a vendor to show that the purchaser has not 
been misled; & where a misrepresentation has 
been made by a vendor, the ct. applied the rule of 
caveat emptor with great caution :—Held: pltf. 
having failed to show that his misrepresentation 
did not influence deft. to enter into the agreement, 
the rule of caveat emptor did not apply, & pltf. 
must be left to his remedy, if any, at law.— 
COLBY v. GADSEN (1867), 17 L. T. 97; 15 W. R. 
1185, L. C. 

411. On representee.]— Pitf., who was an 
underwriter of shares, sought to recover damages 
for non-disclosure of the same agreement as that 
in Cackett v. Keswick, No. 594, post, of Mar. 10, 
1899, in the prospectus, but the circumstances 
were different. On Mar. 13, 1899, pltf. met a 
friend who mentioned the co. to him & showed him 
a draft prospectus. He was attracted by the 
name of M. & K. on the front sheet, but in his 
evidence he stated that he did not remember 
reading anything about the contracts. He signed 
an underwriting agreement for 250 shares, & 
gave a cheque for £62 10s., which was returned to 
him on Mar. 28, as the directors had decided ‘‘ not 
to issue ’’ the prospectus before Kaster. Another 
cheque & a signed application form for those shares 
were sent before the end of Apr. :—Held: pltf. 
signed his underwriting agreement & application 
for shares before any prospectus had been issued 
to the public; the incorporation took place 
on May 24, and the prospectus was issued on 
May 27; & Cos. Act, 1867 (c. 38), s. 28, was not 
intended to apply to copies of a prospectus not 
authorised for publication shown to friends or 
speculators by way of anticipation of the public. 
If such persons were deceived they had certain 
rights, but could not De the benefit of the statute. 
Moreover, pltf. had failed to prove that he sub- 
scribed on the faith that there was no such contract 
as that of Mar. 10 in existence; & the fact that 
his commission was payable in shares was in- 
sufficient to regard him as ‘‘ the careful investor.”’ 
The contract of underwriting with the promoters 
was wholly different from that with the co. to 
take shares, & different considerations applied as 
to the materiality of facte—BaTy v. KESWICK 
(1901), 85 L. T. 18; 50 W. R. 14; 45 Sol. Jo. 
672; sub nom. CACKETT v. KESWICK, BATY v. 
KEswick, 17 T. L. R. 664. 

412. —SMITH v. CHADWICK, No. 106, ante. 
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413. -]—CaPEL & Co. v. Sim’s Surps Com- 
positions Co., Lrp., No. 432, post. 

Misrepresentation in prospectus.]— See 
pANIES, Vol. IX., p. 110, Nos. 514-516. 


Com- 


C. Presumption of Inducement. 
(a) In General. 
414. Failure of representee to give evidence— 
As to fact of inducement—Effect of.])—Smirn v. 
CHADWICK, No. 106, ante. 


(6) When it arises. 

415. Subject-matter known to representor—Un- 
known to representee.|—If the party to whom the 
representations were made, himself resorted to 
the proper means of verification, before he entered 
into the contract, it may appear that he relied 
upon the result of ‘his own investigation & inquiry, 
& not upon the representations made to him by the 
other party; or if the means of investigation & 
verification be at hand, & the attention of the 
party receiving the representations be drawn to 
them, the circumstances of the case may be such 
as to make it incumbent on a ct. of justice to 
impute to him a knowledge of the result, which, 
upon due inquiry, he ought to have obtained, & 
thus the notion of reliance on the representations 
made to him may be excluded. Again, when the 
ct. is endeavouring to ascertain what reliance was 
placed on representations, it must consider them 
with reference to the subject-matter, & the 
relative knowledge of the parties. If the subject 
is capable of being accurately known, & one party 
is, or is supposed to be, possessed of accurate 
knowledge, & the other is entirely ignorant, & 
a contract is entered into, after representations 
made by the party who knows, or is supposed to 
know, without any means of verification being 
resorted to by the other, it may well enough be 
presumed, that the ignorant man relied on the 
statements made by him who was supposed to 
be better informed; but if the subject is in its 
nature uncertain, if all that is known about it is 
matter of inference from something else, & if the 
parties making it, & receiving representations on 
the subject, have equal knowledge, & means of 
acquiring knowledge, & equal skill, it is not casy 
to presume that representations ‘made by one 
would have much or any influence upon the other. 
—CLAPHAM v. SHILLITO (1844), 7 Beav. 146; 49 
E.R. 1019. 

«{nnotation :—Distd. Roots v. Snelling (1883), 48 L. T. 216. 

416. Subjectematter uncertain—Parties having 
mg knowledge.|—-CLAPHAM v. SHILLITO, No. 415, 
ante 

417. Material representation calculated to in- 
duce—Whether inference one of law or fact.|— 
(1) It is not now necessary, in order to set aside 
a contract, to prove that the person who obtained 
it, by material false representation knew at the 
time the representation was made that it was false, 
or even made it recklessly & without care. 

(2) If it is a material representation calculated 
to induce him to enter into the contract, it is 
an inference of law that he was induced by the 
representation to enter into it, & in order to take 
away his title to be relieved from the contract 
on the ground that the representation was untrue, 
it must be shown either that he had knowledge of 
the facts contrary to the representation, or that he 
stated in terms, or showed clearly by his conduct, 
that he did not rely on the representation (JESSEL, 
M.R.).— REDGRAVE v. Hurp (1881), 20 Ch. D. 1; 
51L.J.Ch.113; 45 L. T. 485; 30 W. ve 251, C. A. 


Annotations : ae to 1) Consd. Ne whigging » 1886), 
34 Ch. D. 582 ; pe inom) Jackson, Cope gam ites Ar 
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Refd. Re Metropolitan Coal Consumers’ Assocn., Karberg 
Case, [1892} 3 1; Goldrei, Foucard »v. ‘Sinclair’ e 
Russian Gheaber a Commerce in London, A AN 1K. B. 
180. As to (2) Consd. Mathias v. Yetts (1882), 46 L. T. 
497. Dbtd. Roots v. Snelling (1883), 48 L. T. 216 Expld. 
amin ¢. Chadwick (1884), 9 App. Cas. 187. Conad. Smith 


Land & House Property eatpas Gee 28 Ch. D. 7; 
Hughes v. Twisden (1886), 481. Reta, Re 
Liberian Government Conia = Bs loration Co. 


(1892), 9 T. L. R. 136; Aaron’s Reefs v. 'Twiss, [1896] 
A. O. 273; Merino ». Mutual Reserve Life Insce. oe: 
T. L. R. 167; Nash v. Calthorpe, (1905) 2 Ch. 237 
Generaliy, Refd. verte ‘e Sas a 5e2), 2 ise: ° 
Davis v. Ohrly (1898), 1 : Wh pineton v. 
Seale-Hayne (1900), 82 L. oR aa Re Lax Law v. Law 
1904), 74 L. J. Ch. 169; Mair v. Rio Grande Rubber 
Histates {1913] A. C. 853; Wells 7. Smith, (1914) 3 K. B. 

Compagnie Chemin ‘de Fer Paris-Orleans ». Leeston 
Shipping Co. pe) 36 T. L. RK. 68; Dawsons v. Bonnin, 


[1922] 2 A.C. 

418, —— eae re v. YETTS, No. 358, 
ante. 

419. —-— -——.|—-SMITH v. CHADWICK, No. 106, 
ante. 

420. —-— --—.]—-SmIrH v. LAND & House 


PROPERTY Corpn., No. 27, ante. 

421. ——. |—In 1869 P., a member of 
a firm of solrs., by his advice induced pltf. to 
invest moneys upon the security of an equitable 
mtge. of a lease which he represented as renewable, 
& which had previously been renewed by custom 
every fourteen years, but the future renewal 
whereof was prohibited by statute passed in 1868. 
In 1875, P. fraudulently, & without the knowledge 
of his partners, gave a legal mtge. of the lease to 
a third party without notice of pltf.’s mtge. The 
security proved insufficient, & P. having absconded, 
pltf. sought to make P.’s firm liable for the loss 
sustained by him :—Held: (1) since the trans- 
action of 1869 was within the ordinary limits of 
the partnership business, the firm was liable for 
negligence in respect thereof, but. that the remedy 
against them was barred by the Stat, Limitations ; 
P.’s fraud of 1875 not being committed in the 
ordinary course of the business, the firm was not 
liable in respect thereof. (2) Semble: the lease 
was not improperly described as a ‘ renewable 
lease ’’’; (3) it is an inference of fact, & not a 
presumption of law, that if a material representa- 
tion, calculated to induce a person to enter into 
a contract, is made to him he was thereby induced 
to enter into the contract.—lT]UGHEs v. TWISDEN 
(1886), 65 L. J. Ch. 4813 54 1.7. 570; 34 W. RK. 
498; 2T.L. R. 482. 





422. —— ———.]-——-ARNISON v. Smiru, No. 374, 
ante. 
423. -|—In order that a shareholder 








may succeed in an action against directors of the 
co. to recover damages on the ground that he had 
been induced to subscribe for the shares on the 
faith of a prospectus which did not, as required 
by Cos. Act, 1867 (c. $1), s. 38, disclose particulars 
of a contract entcred into by the co., he must 
prove, not merely that the omitted contract was a 
material one, but also that he has been damaged 
by the omission. The mere fact that a material 
contract has not been disclosed in the prospectus 
raises no presumption of law that pltf. was induced 
by the omission to take his shares, or would not 
have taken them if the contract had been dis- 
closed.—NASH v. CALTHORPE, [1905] 2 Ch. 237; 

741. J. Ch. 493; 03 L. T. 585; 21 T. L. R. 587 : 


12 Mans. 260, Pdi 
Annotations :—., MP . Calthorpe v. Trechmann, Macleay 
. ape rg cle L.J.Ch.90. Consd. Marshall v. Morrison, 


(c) How rebutted. 
424. Investigation of facts by representee—Pre- 
sumed reliance on investigation.|—CLAPHAM v. 
SHILLITO, No. 415, ante. 
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Sect. 1.—Inducement: Sub-sect. 6, C. (c), & D. 
Sect, 2: Sub-sects. 1,2,3 & 4. Sect. 3.] 


425. Representee’s knowledge of facts contrary 
to representation—Words or conduct showing non- 
reliance on representation.|-REDGRAVE v. HURD, 
No. 417, ante. 

426. ——- ——.]—SmitH v. CHaDwIcK, No. 
448, post. 

427. —— ———.]—-ARNISON v. SMITH, No. 374, 


ante. 

428. Admission that inducement not relied on.] 
—SMITH v. CHADWICK, No. 448, post. 

429. -]—ARNISON v. SMITH, No. 374, ante. 


D. Evidence. 

See, generally, EVIDENCE, Vol. XXII., pp. 19 
et seq. 

430. Admissibility—Declarations of representee 
—At time of transaction.|—In case for a false 
representation of the solvency of A., whereby 
pltfs. trusted him with goods: their declarations, 
at the time, that they trusted him in consequence 
of the representation are admissible in evidence for 
them.—FELLOWES v. WILLIAMSON (1829), Mood. 
& M. 306, N. P. 

431. Sufficiency—‘‘ Having now seen prospec- 
tus ’*—Letter on application for shares.J|—(1) On 
the whole, I think the evidence is irresistible that 
plitf.’s contention that he was induced by the 
prospectus ... is not a genuine contention; & 
that the expression in his letter of Feb. 7, “ llaving 
now seen the prospectus,”’ falls short of proof that 
he was induced by the statements in it as to success 
& realised Ue to apply for the shares he took 
(DENMAN, J.). 

(2) I cannot agree with him [Lorss, J.] that the 
construction of the document was for the jury. 
I think it was for the judge & not for the jury to 
say whether, with reference to the surrounding 
circumstances, the statements in question were 
expressions of hope or belief only or statements 
of existing facts (DENMAN, J.).—BELLAIRS v. 
TUCKER (1884), 13 Q. B. D. 562, D. C. 


Annotations :—Generally, Refd. Edgington v. Fitzmaurice 
Olek le 29 Ch. D. 459; He London & Leeds Bank, Iz pn. 
r Hing, oe v. London & Lecds Bank (1887), 56 


432. Statement on oath of representee— 
Ambiguous representation.|—-He may succeed by 
showing that he was misled by statements proved 
to be inconsistent with the truth couched in 
language capable of more than one interpretation, 
but as regards any such statements he is not 
entitled to say ‘ This must have been the meaning 
& this is false ’’; he must prove that he so under- 
stood it & relied on it as having that meaning. 
& his mere oath is not sufficient; it must be a 
reasonable understanding (KEKEWICH, J.).—CAPEL 
& Co. v. Sim’s Suips Compositions Co., Ln. 
(1888), 57 L. J. Ch. 713; 58 L. T. 807; 36 W. R. 
689: 4T. L. R. 458. 

Annotation :—Refd. Arnison v. Smith (1889), 41 Ch. D. 348. 








Sect. 2.—MATERIALITY. 
SUB-SECT. 1.—IN GENERAL. | 
433. Definition of materiality — Representation 
naturally calculated to induce.|—SmiTyH v. CHAD- 
wick, No. 106, ante. 


MISREPRESENTATION AND FRAUD. 


In age ay of company.]—See COMPANIES, 
Vol. IX., pp. 120 et seq. 

In contracts of insurance.]—See INSURANCE, Vol. 
XXIX., pp. 79, 163-174, 351-358, Nos. 383, 
1195-1310, 2842-2900. 


SUB-SECT. 2.—NECESSITY FOR. 
434. Representation must be on material point.) 
—GLAMORGANSHIRE IRON & COAL Co. v. IRVINE, 
ie 195, ante. 





35. ——~.]—MATHIAS v. YETTS, No. 358, ante. 

436. ——.]}—- Smit v. CHADWICK, No. 106, 
ante. 

437. General misrepresentations insuffi- 


cient.]|—Suspension against a charge upon a bond, 
on the ground of fraud by the charger in obtain- 
ing it. The alleged fraud consisted of unfounded 
representations of circumstances generally, with- 
out any direct reference to the bond, which was 
admitted not to have been elicited by resp. Judg- 
ment that the bond was valid, & this decision 
affirmed upon appeal.—WEBSTER v. CHRISTIE 
(1813), 1 Dow, 247; 3 E.R. 688, H. L. 

——.|—See INSURANCE, Vol. XXIX., pp. 50- 
52, 160, 161, 353-355, 358, 359, Nos. 130-151, 
1164-1170, 2857-2866, 2902, 2903. 

438. Belief of materiality—Not sufficient.]— 
I do not think the non-disclosure of a fact, which 
is material in the mind of deft., is enough 
(CROMPTON, J.).—BEACHEY v. Brown (1860), 
EK. B. & E. 796; 1L. T. 479; 24 5. P. 518; 6 
Jur. N. 8S. 345; 8 W. R. 292; 120 E. R. 706; 
sub nom. BEECHEY v. Brown, 29 L. J. Q. B. 105, 
een -—Refd. Baker v. Cartwright (1861), 10C. B. N.S. 


Stay of arbitration proceedings on ground of 
fraud.|—See ARBITRATION, Vol. II., p. 369, Nos. 
357-358. 

Misrepresentation in prospectus.|—See Com- 
PANIES, Vol. IX., p. 117, No. 572. 

Representation giving rise to estoppel.|—Sce, 
generally, ESTOPPEL, Vol. X XI., pp. 400-402, Nos. 
1605-1618. 


SUB-SECT. 3.—PERSONAL CONSIDERATIONS 
CONSTITUTING MATERIALITY. 

439. General rule.}—- Where personal con- 
siderations enter into a contract, error as to the 
person with whom the contract is made annuls 
the contract ; not so where the person sought to 
be bound would have been equally willing to make 
the same contract with any other person.— 
SMITH v. WHEATCROFT (1878), 9 Ch. D. 223; 47 
L. J. Ch. 745; 80 L. T. 108; 27 W. R. 42. 


Annotations :—Consd. Nash v. Dix (1898), 78 L. T. 445 
Distd. Phillips v. Brooks, [1919] 2 K. B. 243. Consd. 
Said v. Butt, (1920) 3 K. B. 497. Refd. Gordon v. Street, 

Q. B. 641. Mentd. Berners v. Fleming, [1925] 


440. Statements as to present or late ownership 
——-Property of deceased gentleman.|—The auction 
at which the horse was sold purported to be ‘‘a 
sale of goods & effects of a gentleman deceased at 
his house in the country by order of his exors.”’ 
Upon this many people would attend on a sup- 
position that the goods were necessary to be sold 





PART V. SECT. 2, SUB-SECT. 1. 
438 i. Definition o materiality— 
esentation naturally calculated to 
r ~-}-YOUNG v. SMITH (1915), 30 
W. L. R. 642; 21 D. L. R. 97; 7 
W, W. R. 1355.—CAN. 


(LOD) 1e W. L 
$0 CAN. 
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434i. Representation on 
oint.}—FLEMING wv. BONNIE 
R. 50; 2 Sask. L. R 


484 li. ——.]-—- DaRT v. ROGERS 
(1911), 21 Man. L. R. 721.—CAN. 
must be ¥ 
Lrp. v. STANFORD (1917), 50 N. S. R. 
252.—CAN. 
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at all events (LORD MANSFIELD).—BEXWELL v. 
CHRISTIE (1776), 1 Cowp. 395; 98 E. R. 1150. 


Annotations :—Mentd. Twining v. Morrice (1788), 2 Bro. C. C. 
326: Howard v. Castle (1796), 6 Term Rep. 642: Smith 
v. Clarke (1806), 12 Ves. 477 ; Crowder v. Austin (1826), 
i 1 Moore C. P. 283; Green v. Baverstock (1863), 14 C. B. 


441. Property of well-known collector.]— 
The agent of the vendor of a picture knowing that 
the purchaser laboured under a delusion, with 
respect to the picture which materially influenced 
his judgment, permitted him to make the pur- 
chase without removing that delusion :—Held: 
the sale was void. 

He saw that deft. had fallen into a delusion in 
supposing the picture to be Sir Felix Agar’s & 
yet he did not remove it (LORD ELLENBOROUGH),— 
HILL v. GRAY (1816), 1 Stark. 434, N. P. 
Annotations :—Apld. Pilmore r. Hood (1838), 5 Bing. N. C. 

97, Distd. Keates vr. Cadogan (1851), 10C. B. 591. Consd. 

Peek v. Gurney (1873), L. R. 6 H. L. 377. Refd. Gregg 

a. Wells (18389), 3 Jur. 555; Said r. Butt, (1920) 3 K. B. 

497. Mentd. Smith r. Hughes (1871), 40 L. J. Q. B. 221. 

—— ~--——-, | See No. 114, ante. 

442. -—— Vendor representing himself as agent 
for another.|—It is no defence to a bill for specific 
performance by the vendor, that during the treaty 
he falsely assumed the character of agent for 
another, when, in fact, he was dealing on his own 
behalf, & that he thereby deceived the purchaser 
as to the party with whom the contract was made, 
provided the purchaser does not show that the 
deception induced him to enter into the contract, 
or occasioned any loss or inconvenience to him 
otherwise.— FELLOWES v. GwWyDYR (Lorp) (1829), 
l Russ. & M. 83; 39 E. R. 32, 1. C. 

Annotation :-—Refd. Said v. Butt, [1920] 3 K. B. 497. 


443. ---—— Misrepresentation on sale of animal.| 
——JOXYNSON Vv. OLDFIELD (1847), 9 L. 'T. O. S. 222. 

--——--——.|—-Sce ANIMALS, Vol. II., p. 26%, 
Nos. 415, 416. 

444. Statement by person purchasing on behalf 
of another—Purporting to act on his own behalf.|— 
ARCHER v. STONE, No. 362, ante. 

445. ----— -——.]—In 1895 defts., who were 
trustees of a Congregational chapel, put up for 
sale by public auction a building, which had 
formerly been used as their chapel. The con- 
ditions of sale imposed no restrictions on the user 
of the building. After the sale C. made an 
offer for the building, but defts. declined to accept 
it, on the ground that it was made on behalf of 
a committee of Roman Catholics, who intended to 
use the building as a Roman Catholic place of 
worship, & defts. objected to sell for that purpose. 
The committee then told pltf., who was the 
manager of a mineral water co., that if he could 
get the property they would buy it of him at £100 
protit. Pltf.’s solrs. wrote to defts.’ agent, making 
an offer for the property ‘‘ on behalf of our client, 
the manager of the E. Mineral Water co.’”’ After 
some negotiations, a contract was signed by defts. 
for sale of the building to pltf. at £1,025 a price 
less than C.’s offer. No direct statement was 
made that pltf. was buying for the co., but it was 
admitted that defts., during the negotiations, 
believed that he was, & that pitf. knew it. Pltf. 
signed the contract as principal without protest 
from defts.’ agent. Defts. refused to complete 
on the ground that pltf. was buying as agent, 
for the Roman Catholic committee, to whom he 
knew they would not sell, & had obtained the 
contract by misrepresentation :—Held: pltf. was 
not buying as agent for the Roman Catholic 
committee, but for himself with a view to resell 
to them at a profit; the misrepresentation as to 
the mineral water co. was immaterial because the 
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vendors did not care whether they sold to the co. 
or pitf., & as between them no consideration of the 
person with whom they were contracting entered 
as an element into the contract.—NasH v. Dix 
(1898), 78 L. T. 445. 
Annotation :—Apld. Dystor v. Randall, [1926] Ch. 932. 
446. Negotiation for loan—Lender having bad 
business reputation—Concealment of identity.]— 
GORDON v. STREET, No. 393, ante. 
In prospectus of company.|—See COMPANIES, 
Vol. IX., p. 115, Nos. 555-559. 


SUB-SECT. 4.—PROOF OF, 

Sce, generally, EVIDENCE, Vol. XXAIT., pp. 19 
cl seq. 

447. Sufficiency — Proof of 
SMITH v. Kay, No. 109, ante. 

448. Triviality of statement.J— (1) If a 
statement, although untrue to the knowledge of 
defts. is so trivial that it could not in the opinion 
of the ct. have influenced the conduct of pltf., 
it will not support an action for deceit. 

(2) Kven then you may show that in fact he did 
not. do so [act on inducement] & in one of two 
ways; either by showing that he knew the truth 
before he entered into the contract, & therefore 
could not rely on the misstatements; or else 
by showing that he avowedly did not rely on them, 
whether he knew the facts or not. (JEsSEL, M.R.).— 
SMITH v. CHADWICK (1882), 20 Ch. D. 27; 511. J. 
(‘h. 597 ; 46 ier dia 702; 30 W. R. 661, (‘, A.3 
affd. (1884), 9 App. Cas. 187, H. L. 

Annotations: As to (1) Refd. McKeown vr. Boudard-Pevoril 

Gear Co, (1896), 65 1.0. Ch. 745.) As to (2) Consd. Hughes 

nr. Twisden (1886), 55 L. J. Ch. dk. Id. Arnuison t. 

Smith (1880), 41 Ch. PD. 348. Consd. Andrews ». Mocok- 

ford (No. 1) (1896), 73 L. T. 726. Refd. KEdgington 1. 

Fitzmaurice (1885), 29 Ch. 1). 449; Ite London & Leeda 

Bank, Ax pn. Carling, Carling +. London & Leeds Bank 

(1887), 56 L. J. Ch. $213; Moore vv, Explosives Co. (1887), 

461.3. Q. B. 2353 Capel r. Sim's Ships Compositions Co. 

(1888), 57 L. J. Ch. 7133) Derry tv. Pook (1889), 14 App. 

Cas, 337; Glasier vr. Rolls (f889)), 42 Ch. D. 4: 6; Knox 
~ Hayman (1892), 67 LL. T. 137; Cachkett . Keswick, 
11902) 2 Ch. 456: Nash vr. Calthorpe, [19045] 2 Ch. 237; 
Macleay v. Tait, (1906) A.C. 24. Generally, Refd. Bollairs 
». Tucker (1884), 13 Q. B.D). 662: Smith r. Reed (18886), 
27. L. R. 4425 Angus v. Clifford, [f801] 2 Ch. 4403 Re 
Metropolitan Coal Consumers’ Assoen., Karberg's Case 
(1892), 66 L. ‘I. 700; Greenwood vt. Louther Shod Wheel 
Co., (1900) 1 Ch. 421 3) Broome vu, Speak, [19038] 1 Ch. 586 ; 
Shepheard v. Bray, [1906] 2 Ch. 255; Pearson vr. Dublin 
Corpn., (1907] A.C. 341; Tackey . MeBain, [1912] A. C. 
186; Bisset r. Wilkinson (1926), 42 J. L. R. 727. 

Admissibility -Opinion of underwriters.]—.Sce 
INSURANCE, Vol. XXIX., pp. 174, 175, Nos. 1312- 


1316. 


inducement. |— 





SEcT. 3.—ALTERATION OF POSITION. 
449. Consequent upon false statement —— Made 
with intention to induce.|--TAYLOR v. ASHTON, No. 
222, ante. 


450. ——— -—-~-.j]--MuURRAY v. MANN, No. 177, 
ante. 

451. ----- —---.]-- BEHN v. KEMBLE, No. 180, 
ante. 

452. ---— Made with knowledge of untruth.)— 


DENTON v. GREAT NORTHERN Ky. Co., No. 179, 
ante. 

453. - — - Estoppel of representor.|—A lessee 
granted a mtge. by way of sub-demise for the 
residue of the term comprised in his lease except 
the last three days thereof before Conveyancing 
Act, 1881 (c. 41). He subsequently granted a sub- 
lease of the mtged. premises to G., without the 
consent of the mtgee.; & this sub-lease contained 
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Sect. 3.—Alieration of position. Part VI. Sects. 1 
& 2: Sub-secis. 1,2 & 3. Sect. 3: Sub-secis. 


@ provision for re-entry in case the sub-lessee 
became bkpt. The mtgee. foreclosed, & after the 
foreclosure received the rent from G. G. granted 
another underlease with the licence of the mtgee. 
In the licence it was stated that the reversion 
expectant on the determination of G.’s term was 
vested in the mtgee. The mtgee. subsequently 
assigned his interest to pltf. G. having become 
bkpt. pltf. claimed a right to determine the sub- 
lease granted to G.:—Held: G. & his underlessee 
having altered their positions on the faith of 
representations made by the mtgee., G.’s lease was 
eabaicting, pltf., who stood in the shoes of the 
mtgee., was estopped from disputing its validity.— 
KEITH v. GANCIA (R.) & Co., Lrp., [1904] 1 Ch. 
7174; 73 L. J. Ch. 411; 90 L. T. 895; 52 W.R. 
530; 20 T. L. R. 330; 48 Sol. Jo. 320, C. A. 

Annotation :—Mentd. Anderson v. Equitable Asscc. Soc. of 

United States (1026), 134 L. T. bat. 

454. Issue of share certificate—_On faith of 
invalid transfer.|—-Where a duly authenticated 
share certificate 1s issued by a co. to a transferee, 
who, on the faith of it, enters, bond fide, into a 
contract of sale which he is bound to fulfil, the 
co. is estopped from denying that the transferee 
is proprietor of the shares, so that, should the 
co. refuse to register the purchasers from the 
transferce, the co. become liable to make good 
the loss sustained by him in consequence. 

Resp. T. had sent in a transfer of certain shares 
in applt. co. & had received from them a certificate 
stating he was the proprictor of those shares. 
This transfcr was fraudulently executed by a 
former proprietor, who had previously transferred 
them. T. afterwards sold the shares but applt. 
co. refused to register the purchaser as there had 
been a prior certified transfer. T. who acted in 
good faith throughout had consequently to make 
good the loss at the cost of £717 108. :—Held: T. 
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was entitled to recover the sum from the co.— 
BaLkis CONSOLIDATED Co. v. TOMKINSON, [1893] 
A. C. 396; 63 L. J. Q. B. 134; 69 L. T. 598; 42 
W. R. 204; 9 T. L. R. 597; 37 Sol. Jo. 729; 1 
R. 178, H. L.; affg. 8. C. sub nom. TOMKINSON v. 
BALKIS CONSOLIDATED Co., [1891]2 Q. B. 614,C. A. 


. Dixon v. Kennaway, [1900] 1 Ch. 

colm, Brunker v. Waterhouse (1908), 24 
, . Befd. Re Concessions Trust, McKay’s Case 
rite 65 L. J. Ch. 909; Sheffield Corpn. v. Barclay, 
1903) 2 K. B. 580; Ruben v. Great Fingall Consolidated, 
[ ].A. C. 439; Lloyd v. Grace, Smith, [1911] 2 K. B. 
489, Mentd. Rainford v. Keith, James & Blackman Co., 
[1905] 2 Ch. 147. 


455. Commission of criminal offence—Induced 
by misrepresentation that offence lawful.]—-Where 
@ person is induced by the fraudulent misrepre- 
sentation of another to do an act which, in con- 
sequence of such misrepresentation, he believes 
to be neither illegal nor immoral, but which is in 
fact a criminal offence, he has a right of action 
against the person so inducing him for damages 
sustained by him in consequence of his having 
done such act.—BURROWS v. RHODES, [1899] 1 
Q. B. 816; 68 L. J. Q. B. 545; 80 L. T. 591; 63 
J. P. 582; 48 W. R. 138; 15 T. L. R. 286; 43 
Sol. Jo. 351. 

Annotations :—Mentd. Leslic v. Reliable Advertising & 
Addressing Agency, [1915] 1 K. B. 652; Weld-Blundel 
v. Stephens, [1920] A. C. 956. 

‘* Making good ’’ representation.] — Sce Part 
VII., Sect. 3, post. 

Necessity for proof of damage—In action for 
et a ad Part VIII., Sect. 1, sub-sect. 2, B., 
post. 

Warrant of authority.,—Sce AGENcy, Vol. I., 
pp. 660-664, Nos. 2765-2790. 

Representation implying a request.|—See BANK- 
ERS, Vol. III., pp. 125, 126, 276, Nos. 24, 25, 862. 

Estoppel.|——See ESTOPPEL, Vol. X XI., pp. 300- 
305, Nos. 1082~1112. 

Gift induced by innocent misrepresentation.|— 
See Girts, Vol. XXV., p. 523, No. 163. 

Sale of goods.|—-See SALE oF Goons. 

Sale of land.|—See SALE or LAND. 


Part VI.—Who are deemed Parties to the Representation. 


SEecT. 1.—IN GENERAL. 

Companies.|—Sec CoMrAaNIEs, Vol. IX., pp. 624, 
625, Nos. 4187-4141. 

Corporations.|—-See ConroRaTIons, Vol. XIII, 
p. 415, No. 1846. 

Infant.|—Sce INFANTS, Vol. XXVIII., pp. 175- 
178, Nos. 360-380. 

Representative of representator.)—Sce ExEcu- 
Tors, Vol. XXIV., pp. 649-651, Nos. 6768-6771. 

Representative of representee.|— See EXECUTORS, 
Vol. XXIII., p. 206, No. 3621. 

Husband—Fraud of wife.]—-Sce HusBanp & 
WIFE, Vol. XXVIT., pp. 216, 217, Nos. 1882-1886. 

Sheriff.|—See Execution, Vol. XXI., p. 547, 
ne orp 

arties to proceedings for rescission.|—Sce P 

TX., Sect. 4, post. : es 


Sect. 2.—THE REPRESENTOR. 
SUB-SECT. 1.—LIABILITY OF PRINCIPAL FOR 
FRAUD OF AGENT. 


See, generally, AGENCY, Vol. I., pp. 267 et seg. ; 
SALE OF Goops; SHIPPING. 


Agents generally.] — See AaGENcy, Vol. I., 
pp. 587-593, Nos. 2245-2273. 

When agent’s knowledge imputed to principal.|— 
See AGENCY, Vol. I., pp. 610-614, Nos. 2393-2426. 

Bankers.|—-See BANKERS, Vol. III., pp. 161, 163, 
212, Nos. 236, 239, 247, 526. 

Officers of companies.}|——-See COMPANIES, pp 484—- 
487, 530-532, Nos. 3179-3197, 3501-3513. 

Insurance agent.|—See INSURANCE, Vol. XXIX., 
pp. 58-63, Nos. 189-220. 

Apprentice.|—See MasTeER & SERVANT, Vol. 
XXXIV., p. 521, No. 4398. 

Servants.)|——See MasTeR & SERVANT. Vol. 
XXXIV., pp. 136, 137, Nos. 1056-1062. 

Liability of innocent partner for fraud of partner.] 
—See PARTNERSHIP ; SOLICITORS. 


SUB-SECT. 2.— LIABILITY OF AGENT. 

456. For acts of oo-agents.|—To what extent 
are agents liable for the frauds of their co-agents 
committed in respect of acts which they know 
that those co-agents are about to perform? I 
conceive the general law to be this, that the 
persons responsible for a fraud, are of two classes. 


Part VI.—WHoO ARE DEEMED PARTIES TO THE REPRESENTATION. 


First, the actual perpetrators of the fraud, the 
authors of it, the agents who commit it, the parties 
to it; those who concur in it, who either do some- 
thing to produce the fraudulent result, or abstain 
from doing something, which they are under an 
obligation to the deceived person to do in order to 
prevent fraud. Secondly, the principal for whom 
an agent in the performance of his duties as agent 
commits the fraud is also responsible. But, as a 
general rule, I think that one agent is not 
responsible for the acts of another agent, unless 
he does something by which he makes himself a 
principal in the fraud (FRy, J.).—CARGILL v. 
Bower (1878), 10 Ch. D. 502; 47 L. J. Ch. 649; 
38 L. T. 779; 26 W. R. 716. 


Annotations :—Mentd. Symonds v. City Bank (1886), 34 
W. R. 364; repel v. Sim’s Ships Compositions Co. 
(1888), 57 L. J. Ch. 


713; Lewis & Lewis v. Durnford 


[1907] 24 T. L. R. 64: Performing Right Soc. ». Mitchell 
& Booker (Palais de Danse), [1924] 1 K. B. 762; Falcon 
v. Famous Players Film Co., [1926] 1 K. B. 393. 


For own acts.|—See, generally, AGENCY, Vol. I., 
pp. 591, 592,596, 685, 686, Nos. 2267, 2268, 2288, 
2946-2965. 

—— As between principal & agent.] — Sce 
AGENCY, Vol. I., pp. 467-470, Nos. 1522-1541. 
Breach of warranty of authority.]—<See 
AGENCY, Vol. I., pp. 657-664, Nos. 2748-2790. 

—— Company directors.]— See ComPaniEs, Vol. 
IX., pp. 484-487, Nos. 3179-3197. 

——.]—See, also, SHIPPING, STOCK EXCHANGE. 

Joinder of parties—For discovery.|—Sce D1s- 
COVERY, Vol. XVIII., pp. 44-46, Nos. 24—47. 

- For costs.|—See PRACTICE. 

Solicitors as agents.]—See SOLICITORS. 





SuB-SECT. 3.—LIABILITY OF JOINT REPRESENTORS. 

457. All parties to representation jointly liable.] 
-—-A., having been bail for D., went accompanied 
by B. & C. to the lodgings of D., telling her that 
RB. & C. were officers who would take her to gaol 
if she did not give him security for his debt. 
B. & C. were not officers, & had no authority to 
take D. D. gave A. a number of articles, & signed 
a paper stating that the articles were deposited 
with A. for security, & that he might sell them if 
he was not paid in forty-two days :—Held: D. 
might recover the value of the articles in trover ; 
& as B., C. & D. acted in concert, the verdict 
must pass against all three, although it appeared 
that C. & D. never had any of the goods.—BLoom- 
FIELD v. BLAKE (1833), 6 C. & P. 75, N. P. 

458. ——- Principal authorising agent’s mis- 
representation.|—In an action which was in form 
for a fraudulent conspiracy between defts. L. & 
H., by which it was alleged that money had been 
obtained from pltf., the jury negatived the alleged 
conspiracy, but found that pltf. had advanced 
money to L. on the faith of certain misrepresenta- 
tions, most of which were made by L. as agent for 
H., & with his authority :—Held: pltf. was 
entitled to recover, notwithstanding the form of 





the action.—SHICKLE v. LAWRENCE (1886), 2 
T. L. R. 776, C. A. 
——.]—See, also, AGENCY, Vol. L., 


Pp. 685, 686, Nos. 2946-2949. 

-—— Company directors.]|—See CoMPANIEs, Vol. 
IX., pp. 122, 123, 485, Nos. 629, 3181. 

~—— Partners.|—See PARTNERSHIP. 

Liability of joint tortfeasors.|—See Torr. 


=: Feat VI. SECT. 2, SUB-SECT. 3. 

- All parties to representation 
Jointly liable.) — Where as married 
woman joined with her husband in 


ma 
exor. of 
to the 


obtain possession of a chattel belonging 
testator :— 
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459. Effect of release of one.] — Pitf., having 
released the principal in a fraud, cannot go on 
against the other parties, though they would have 
been secondarily liable-—THompson v. HARRISON 
(1787), 2 Bro. C. C. 164; 1 Cox, Eq. Cas. 344; 
29 E. R. 94, L. C. 


Annotations :—Refd. Tamlyn v. Reynolds (1842), 7 Jur. 
mee Mentd. Rowland v. Withorden (1851), 3 Mac. & G. 


460. Becoming party subsequently— With notice 
of representation.|——-Where fraudulent representa- 
tions have been made by the promoters & directors 
of a proposed co.; one who becomes a director 
subsequent to such representations with notice 
thereof, & continues to act, makes himself liable. 
—BEECHING v. Lioyp (1855). 38 Drew. 227; 3 
Eq. Rep. 737; 24 L. J. Ch. 679; 25 L. T. O. S. 
ee 1 Jur. N. S. 769; 3 W. R. 364; 61 BH. R. 
890. 

Annotations :-—Mentd. Ellis v. Bedford, [1899] 1 Ch. 4943 
Markt v. Knight S.S. Co., Sale & Frazar v. Knight 8.3. 
Co., [1910] 2 k. B. 1021. 

461. All joint representors need not be made 
defendants.|—-Where a bill is filed for relief in 
respect of a fraud alleged to have been comunitted 
by several persons, it is not necessary that all the 
persons charged with the fraud should be made 
defts.—SEDDON v. MOULT (1840), 10 Sim. 70; 
59 E. R. 542; sub nom. SEDDON v. CONNELL, 
SAME v. MOULT, SAME v. EVANs, VY L. J. Ch. 341. 


SEcT. 3.—THE REPRESENTEE. 
SUB-SECT. 1.—PERSONS TO WHOM HKEPRESENTA- 
TION MADE, 


462. General rule.|——BARRY v. CROSKEY, No. 
370, ante. 


SuB-SECT. 2.—PERSON TO WHOM REPRESENTA- 
TION INTENDED TO BE PASSED ON, 

463. General rule.|—-POLHILL v. WALTER, No. 
338, ante. 

464. .|—A_ sufficient cause of action 
against deft. was disclosed, the damage being a 
consequence of the fraud, whilst the instrument 
was in the possession of a party to whom deft.’s 
representation was either directly or indirectly 
communicated & for whose use he knew the 
instrument was purchased.—LEvy v. LANGRIDGE 
(1838), 4 M. & W. 337; 150 E. R. 1458; sub 
nom. LEVI v. LANGRIDUE, | Tlorn & H. 325; 
71L. J. Ex. 387, Ex. Ch.; affg. 8. C. sub nom. 


LANGRIDGE v. LEVY (1837), 2 M. & W. 519. 
Annotations :-——-Apld. Pilmore v. Hood (1838), 6 Bing. N.C. 
97. Consd. Winterbottom v. Wright (1842), 10 M. & W. 
109; Gerhard v. Bates (1853), 2 KH. & B. 476; Blakemore 
v. Bristol & Exeter Hy. (1858), 6 EK. & 13. 1035. Distd. 
Kastwood v. Bain (1858), 3 H. & N. 738. Oonsd. Collins 
v. Cave (1859), 4 H. & N. 225. Apld. Barry v. Croskey 
(1861), 2 John. & H. 1; George v. Skivington (1869), 
lt. 5 Exch. 1; Swift v. Winterbotham (1873), L. HK. 
Q. LB. 244. Consd, Poek v. Gurney (1873), L. R. 6 
H. L. 377; Hosegood v. Bull & Kingdum (1876), 36 
L. T. 617; Heaven v. Pender (1883), 11 Q. B.D. 503 | 
___woker v. Take & Elliot (1912), 106 L. TI’. 533. Refd. 
Keates v. Cadogan (1851), 10 C. B. 591; Longmeid v. 
Holliday (1851), 6 Exch. 761; Farrant v. Burnes (1862), 
11 C. B. N. 8. 553; The Norway (1864), Brown. & Lush. 
226; Alton v. Mid. Ky. (1865), 19 C. B. N. 8. 213; 
Mullett v. Mason (1866), Har. & Ruth. 779; Collis v. 
Selden (1868), L. HK. 3 C. P. 495; Thompsou v. Lucas 
(18668), 17 . KR. 520; Francis v. Cockerell (1870), 10 
Bb. & 8. 950; Cattle v. Stockton Waterworks Co. (1875), 
L. R. 10 Q. B. 453; Smith v. Green (1875), 24 W. KR. 142; 
West London Commercial Bank v. Kitson (1884), 50 





L. 
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resentations to the responsible for such misreprescntation 
a decensed person in order to equally with a person suit bear 
v. TERRYBERRY (1865), 11 Gr. 286.— 


Held: sho was CAN. 


E2 


52 


Sect. 3.—The representee : Sub-secis. 2 d& 3. Sect. 4. 
Part VII. Sects. 1 & 2: Sub-secis. 1,2 & 3. 
3: Sub-sects. 1 & 2, A. d& B.) 


a 


L. T. 656; Wilkinson v. Downton, pre?) 2 Q. B. 57; 
‘allerman v. Dowsing Radiant Heat Co., {1900} 1 Ch. 1; 
Karl v. Lubbock (1904), 74 L. J. K. B. 121; Cavalier v. 
Pope, [1906] A. C. 428; Bamficld v. Goole & Shefticld 

Transport Co., (1910) 2 K. B. 94. Mentd. Brown v. 

Kdgington (1841), 2 Scott, N. Rk. 496 ; Howard v. Shepherd 

(1850), 9 C. B. 297; Collett v. L. & N. W. ly. (1851), 16 

. B. 984; Hadley v. Baxendale (1854), 18 Jur. 358 ; 

Kogers v. tajendro Dutt (1860), 13 Moo. P. C. C. 209 ; 

Dutton v. Powles (186]), 7 Jur. N. S. 725; Playford ¥. 

United Kingdom Elcctric Telegraph Co. (1867), 17 L. T. 

243; Jackson v. Watson (1909), 78 L. J. K. B. 587; 

Janvier v. Sweency, [1919] 2 K. B. 316. 

465. -]—BARRY v. CROSKEY, No. 370, ante. 

466. Intended for one person—Taking effect on 
another.) — (1) Kelief against fraud, intended 
against one person, taking effect upon another. 

(2) Concurrent jurisdiction in equitv ; where the 
law cannot give so speedy & effectual relief.— 
CLIFFORD v. BROOKE (1806), 13 Ves. 131; 33 
Ie. K. 244, L. C. 

Annotation :—As to (1) Refd. Clark v. Hoskins (1868), 37 

L. J. Ch. 561. 

467. Knowledge of representor— That repre- 
sentation passed on.]—Deft. being about to sell a 
public-house, falsely represented to 13., who had 
agreed to purchase it, that the receipts were £180 
a month; B. having, to the knowledge of deft. 
communicated this representation to pltf., who 
became the purchaser instead of B.:—Held: an 
action lay against deft. at the suit of pltf. 

There arises the question whether a party having 
entered into a contract the effect of which would be 
likely to be influenced by such a representation 
shall be deemed to have committed no fraud if the 
contract be transferred to a third person. It 
appears to me that there could not be a much 
grosser fraud than in this party standing by & 
allowing a second contract to be entered into under 


’ 
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the circumstances stated (VAUGHAN, J.).—PIL- 
MORE v. Hoop (1838), 5 Bing. N. C. 97; 7 Dowl. 
136; 1 Arn. 390 ; Cea ;8LJ.C.P.11;3 
oe aa 7 Royal British Bank, etc., Nicol’s 
Case (1859), 3 De G. & J. 387. 
Representations by banks as to credit.|—See 
BANKERS, Vol. III., pp. 163, 164, Nos. 250-253. 
On sale of goods.|—See SALE of GoODs. __ 
Position of innocent parties.|—See Part XI., 
post; &, also, Part VII., Sect. 3, post, 


SUB-SECT. 3.—REPRESENTATION MADE TO A 
CLASS OF PERSONS. 

Intending purchasers—Auction announced as 
without reserve.|—See AUCTION & AUCTIONEERS, 
Vol. 1II., pp. 12, 13, Nos. 87-90. 

Intending passengers—By time table.j — See 
CARRIERS, Vol. VIII., pp. 99, 100, Nos. 665-668. 

Shareholders of company.|—See COMPANIES, Vol. 
IX., pp. 123, 124, Nos. 630-635. 

Reports of companies.|—See COMPANIES, Vol. 
IX., pp. 486, 487, Nos. 3191-3197. 

Td underwriters of insurance policy.] — See 
INSURANCE, Vol. XXIX., pp. 162, 163, Nos. 
1179-1186. 

To public.]—See Bitus of ExcuanGE, Vol. VI., 
p. 22, No. 118; CompaniEs, Vol. IX., pp. 123, 
252-254, Nos. 630, 631, 1570-1576. 

See, also, CONTRACT, Vol. XII., pp. 55-58, Nos. 
308-324. 


SEcT. 4.—MISREPRESENTATION OF AUTHORITY. 
See AGENCY, Vol. 1., pp. 653, 654, 657-667, 
Nos. 2712-2719, 2748-2805. 


Part Vil—Remedies for Misrepresentation. 


Sect. 1.—IN GENERAL. 

468. Damages & rescission alternative.|—Deift. 
contracted to sell an inn to pltf. & in the treaty 
represented to him that the agreement under 
which the tenant in possession held it was a void 
agreement & that he would give pltf. possession 
at Michaelmas following. He had in fact given 
the tenant notice to quit at that time ; the tenant 
did not quit. These representations were proved 
by witnesses :—Held: pltf. was entitled to be 
released from the agreement, or that he might at 
his election perform it & have compensation.— 
BESANT v. RICHARDS (1830), Taml. 509; 48 BE. BR. 
203. 

469. ——.]—CLARKE v. Dickson, No. 742, post. 

470. .|— Pitf. cannot at the same time 
claim to have the lease declared void & to make 
deft. liable for use & occupation (JESSEL, M.R.).— 
LEMPRIERE v. LANGE (1879), 12 Ch. D. 675; 41 
L. T. 878; 27 W. RB. 879. 
sa sare :—Mentd. Re Jones, Ex p. Jones (1881), 18 


- D. 109; Woolf v. Woolf, (1899) 1 Ch. 343; Stocks 
us aa {1913} 2 K. B. 235; Leslie v. Sheill, [1914] 3 


471. Action on contract induced by fraud — 





PART VII. SECT. 1. 
€71 1. Action on contract induced by 
fraud—Damages for deceit not recover- 


able—Unless contract repudiated.}—  sround of 


Without a rescission of a contract, 
there can be no recovery of amounts 
paid under it by one party on the 
alleged misrepresentation 


Damages for deceit not recoverable—Unless con- 
tract repudiated.]|—SrLway v. Foaa, No. 615, post. 


SECT. 2.—FRAUD. 
SUB-SECT. 1.—ACTION FOR DAMAGES. 
See Part VIII., post. 


SUB-SECT. 2.—RESCISSION. 
See Part IX., Sect. 1, sub-sect. 2, B., C., post. 


SUB-SECT. 3.—INJUNCTION. 

See, generally, INJUNCTION, Vol. XXVIII., 
pp. 361 et seg. 

Fraudulent use of name.|—See INJUNCTION, Vol. 
XXVIII., pp. 484-486, Nos. 896-905. 

In partnership matters.]|—See PARTNERSHIP. 
lan off action.|—See TRADE & TRADE 

NIONS. 


by the other party inducing the 
contract.—YASNE v. NBON (1907), 
bane L. R. 119; 17 Man. L. R. 301.— 


Part VII.—ReEmepirs ror MISREPRESENTATION. 


Srct. 3.—INNOCENT MISREPRESENTATION. 
SUB-SECT. 1.—IN GENERAL. 


472. General rule—Remedy lies in rescission— 
Not in damages.|—-A statement may form part of 
a contract which the party making it promises 
to be true, or it may be an innocent misrepresenta- 
tion of fact which he does not promise to be true, 
but which, if it was untrue in a material particular, 
& formed part of the inducement to enter into the 
contract, may give rise to a claim to rescind, but 
does not give rise to a claim for damages (ScRUTTON, 
L.J.):—HARRISON v. KNOWLES & Foster, [1918] 
1 K. B. 608; 87 L. J. K. B. 680; 118 L. T. 566; 
23 Com. Cas. 282; 14 Asp. M. L. C. 249, C. A. 

Whether remedy in damages.|—Sce Sub-sect. 2, 


ost. 
of Equitable remedy.|—-See Sub-sect. 3, post. 
Estoppel.}—See Sub-sect. 4, post. 
Misrepresentation of authority.;—See AGENCY, 
Vol. I., pp. 657-667, Nos. 2748-2805. 


SUB-SECT. 2.—ACTION FOR DAMAGES. 
A. In General. 

473. General rule.]— (1) The general rule of 
law is clear that no action is maintainable for a 
mere statement, although untrue, & although 
acted on to the damage of the person to whom it is 
made, unless that statement is false to the know- 
ledge of the person making it (BRAMWELL, J.). 

(2) No action will lie against a man for mis- 
representation of facts whereby damage has been 
occasioned to another person, unless that mis- 
representation is fraudulent or careless. But it is 
never laid down that the exemption from liability 
for an innocent misrepresentation is taken away 
by carelessness. If it were held that a person is 
liable for a negligent misrepresentation, however 
bond fide made, a great check would be put upon 
many very useful & honest communications, 
owing to a fear of being charged, & perhaps un- 
truly charged, with negligence (BRAMWELL, J.).— 
DICKSON v. REUTER’S TELEGRAM Co. (1877), 3 
C.P.D.1; 37L.T. 370; 42 J. P. 308; 26 W. KR. 
23; sub nom. DIxoN v. REUTER’S TELEGRAPH 
Co., Lrp., 47 L. J. Q. B. 1, C. A. 


<innotations :—As to (1) Refd. Starkey v. Bank of England, 
[1903] A.C. 114. Generally, Refd. Coventry, Sheppard 1 
G. HK. Ry. (1883), 49 L. T. 641; Firbank’s Exors, 1 
haath (1886), 18 Q. B. D. 54; Brown v. Law (1895 
r de vyuN 


. 779; Kdwards v. Porter, MeNeall vr. Hawes 
11923) 2 K. B. 538. Mentd. Cunnington v. G. N. hy 
(188%), 49 L. T. 392; MeNecall v. Hawes (1923), 92 


L. J. K. B. 729. 
ie also, Part VIII., Sect. 1, sub-sect. 2, A., 
post, 


B. Where Privity of Contract. 

474, Whether action lies — Without privity of 
contract.|—Tradesman, who contracts with an 
individual for the sale to him of an article to be used 
for a particular purpose by a third person, is not, 
in the absence of fraud, liable for injury caused to 
such person by some defect in the construction of 
the article. 


PART VII. SECT. 3, SUB-SECT. 1. 
@. General Remedy lies in 
rescission. }—GROGAN v. ‘* THR ASTOR,” 
LtTp, (1925), 25 8S. R. N. S. W. 409; 
42 N.38. W. W. N. 102.—AUS. 








f, —— .)— An executory 
contract induced by innocent mis- 
representation can be set aside.— 
KINSMAN . KINSMAN (1912), 22 
O. W. R. 979; 3 O. W. N. 966; 4 





what was inten 


O. W. N. 20; 5D. L. R. 871.—CAN. 


g. When relief can be 
given.}—When rescission of 4 con- 
tract is sought on the ground of inno- 
cent misrepresentation, the rules to 
be applied are those applicable to a 
case of mutual mistake so that no 
relief can be given on this ground unless 
there is a complete difference between 
to be & what actuall 

was taken.— HYNES v. BYRNE (1899), | GLA 
9 Q. L. di 154, 198.—AUS. 
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A declaration by husband & wife stated. that 
deft. was the maker & seller of certain lamps, 
called ‘‘ The Holliday Lamp” & thereupon the 
husband bought of him one of those lamps, to be 
used by his wife & himself in his shop, & deft. then 
fraudulently warranted that the lamp was reason- 
ably fit & proper for that purpose, whereas the 
lamp was dangerous & unsafe, by reason whereof, 
when the wife attempted to use the lamp, it 
exploded & injured her. At the trial, it appeared 
that the accident arose from the defective con- 
struction of the lamp, but there was no proof 
that deft. knew of the defect; & the jury found 
that he was not guilty of any fraudulent or deceitful 
representation :—Held: the action could not be 
maintained by the wife, there being no misfoasance 
towards her independently of the contract, which 
was with the husband alone.—LONGMEID vv. 
Horuipay (1851), 6 Exch. 761; 20 L. J. Ex. 480 ; 
17L. T. O.S. 243; 155 E. R. 752. 

Annotations :-—Distd. Georgo v. Skivington (1869), L. R. 5 
Exch. 1. Consd. Heaven v. Pender (1883), 1) Q. B. D. 
503. Folld. Preist v. Last (1903), 89 L. 'T’. 33. Distd. Karl 
v. Lubbock, (1905) 1 K. B. 253. Consd. Blacker v. Lako 
& Elliot (1912), 106 L. T. 533. Refd. Collins v. Cave 

1859), 4 H. & N. 225; Playford v. United Kingdom 

“lectric Telegraph Co. (1867), 17 L. T. 243; Thompson 

v, Lucas (1868), 17 W. RR. 520; Lawrenco v. Jenkins 

(1873), L. R. 8 Q. B. 2743 Cavalier v. Pope, [1905] 2 

K. B. 757; Bates v. Batey, [1913] 3 K. B. 351. Mentd. 

Farrant v. Barnes (1862), 11 C. BR. N. 8. 553; Francis v. 

Cockrell (1870), L. R. 5 Q. B. 184. 

See, further, Sauz or Goons. 

: .|— A representation made by 

A. to B. on the faith of which C. acts, is a nudum 

pactum, & cannot be enforeed against A. or his 

estate.—DASHWOOD v. JERMYN (1879), 12 Ch. D. 

776; 27 W. R. 868. 

Annotations :—Mentd. Alderson v. Maddison (1880), 5 Tix. 1). 


aay Ashwell & Nesbit v. Stanton (1900), 16 T. Ll. It. 

476. —— -}—CANN 7. WILLSON (1888), 39 
Ch. D. 39;.57 L. J. Ch. 1034; 59 1. T. 723 3; 37 
W. RR. 23; 47T. L. R. 588; 82 Sol. Jo. 542, 


Annotations :—N.F. Scholes . Brook (1891), 63 L. T. 837. 
Overd. Le Lievre ». Gould, {1893} 1 Q. BR. 491. Consd. 
Blacker v. Lako & Eliot (1912), 106 L. T. 533. Refd. 
Dennis v. Gould (1892), 9 T. L. HR. 19. 


477. .|— Where there is no con- 
tractual relation between a mtgee. of property & 
the valuer on whose valuation the mtgec. has 
relicd, the valuer is not laible to the mtgeec. in 
damages by reason of the valuation having been 
made without due skill & care. An action in such 
a case could not succeed, except as an action for 
deceit, in which case, after the decision of the 
House of Lords in Derry v. Peek, No. 185, ante, 
it would be necessary to show fraud.—-ScHOLES v. 
Brook (1891), 63 LL. T. 8387; 7 T. L. R. 214; 


affd., 64 L. T. 674, C. A. 

Annotations :—Folld. Le Lievre & Dennes vr. Gould, [1893] 
1Q. B. 401. Refd. Karl +. Lubbock (1904), 74 L. J. K. B. 
121; Blacker v. Lake & Eliot (1912), 106 1. T. 533. 


478. -} — LE LiEvre v. GouLtp, No. 


187, ante. 

479. ———.] — MALONE v. LASKEY, [1907] 
2K. 3B. 141; 76L. J. K. B. 1134; 971. T. 324; 
23 T. L. R. 3993; 51 Sol. Jo. 356, C. A. 


Annotations :- -Refd. Blacker v. Lako & Elliott (1912), 106 
L. T. 533; White v. Steadman (1913), 109 L. T. 249. 


























PART VII. SECT. 3, SUB-SECT. 2.—A. 
4731. General rule.}—HALL v. PHA- 
a ad (1886), 7 N. Z L. R. 283.— 


473 ii. —~—.J}—Damages for mia- 
representation cannot be recovered 
unless the misrepresentation is wilful. 
—KERR v. RHODES (1888), 6 N. Z 
L. R, 515.—N.Z. 

473 lil. ——-.}-Borp & FORREST v. 
soow & SouTH WESTERN Hy. Co., 
(1915) 8. C. (H. L.) 20.—SCOT. 
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Sect. 3.—Innocent misrepresentation: Sub-sect. 2, 
B., C., D. & E.; sub-sect. 3, A. & B.) 


480. —— .|—Pltfs. made a contract with a 
firm of shipbuilders that the firm was to build for 
poe a steamship in conformity with Lloyd’s 

ules & in accordance with a specification pro- 
viding that it was to be 100 Al with widely spaced 
hold pillars. The management committee of 
Lloyd’s Register approved of the plans & super- 
vised the building & gave a certificate that the 
vessel was of the 100 Al class with widely spaced 
hold pillars. On her first voyage the foundations 
of some of the hold pillars gave way & the vessel 
was thereby injured. In an action by pltfs. 
against the chairman, deputy-chairman, & trustees 
of Lloyd’s Register for damages for alleged breach 
of duty or negligence in passing the vessel as being 
in accordance with Lloyd’s Rules when she was 
not :—Held: pltfs. had no contract with defts., 
& defts. owed no duty to pltfs., & therefore pltfs. 
were not entitled to recover.—AUSTRALIAN STEAM 
eee Co., Lrp. v. DEvi1TT (1917), 33 T. L. R. 





- Implied contract to indemnify.|—WSee 
Sub-sect. 2, C., post. 
See, also, CoNTRACT, Vol. XII., pp. 49, 50, 
Nos. 269-276. 


C. Misrepresentation Amounting to Warranty. 


481. Action lies for warranty-—Not for innocent 
misrepresentation.|—-ANON. (1507), Keil. 91; 72 
I. R. 254. 
Annotations :—Retd. Barr v. Gibson (1838), 1 Horn & H. 70; 

Burnby v. Bollett (1847), 16 M. & W. 644. 

482. J—WarvEY v. YOuNG (1602), 
Yelv. 21; 80 BE. R. 15. 

Annotations :--—Refd, Leakins v. Chissel (1663), 1 Sid. 162 ; 


Cross v. Gardnor (1688), 1 Show. 68; Jysney v, Selby 


(1704), 2 Ld. Raym. 1118; Pasley ». Freoman (1789), 3 
Term Rep. 51. 











483, ——-- -——.]—EARLY v. GARRET, No. 531, 
post. 

4384, ——- ———.]— RAWLINGS v. BELL, No. 135, 
ante. 

485. —-—~ -——.]—_ JOLIFFE v. BAKER, No. 537, 
post, 

486. -—-—.]-— The question whether an 


affirmation made by the vendor at the time of 
sale constitutes a warranty depends on the in- 
tention of the partics to be deduced from the 
whole of the evidence, & the circumstance that the 
vendor assumes to assert a fact of which the 
purchaser is ignorant, though valuable as evidence 
of intention, is not conclusive of the question.— 

HeiLtput, Symons & Co. v. BucKLETON, [1913] 

A.C, 30; 821.3. K. B. 245; 107 L. T. 769; 20 

Mans. 54, H. L. 

Annotations :—Refd. Guaranty Trust Co. of New York v. 
Hannay, [1918] 2 K. B. 623; Harrison v. Knowles & 
Foster, [1918] 1 K. B. 608; Niblett v. Confectioners’ 
Materiuls Co., [1921] 3 K. BR, 387; Collins ». Hopkins, 
1023] 2 K. B. 617. Mentd. Jacobs v. Batavia & Genoral 

lantations Trust, (1924) 2 Ch. 329. 

487. — -]— Deft., being desirous of 
selling his house, employed for this purpose a 
firm of house agents, & in advertising the house 
for sale they stated that it was in good order 
throughout. Pltf. relying upon this statement, 

urchased the house, but on going into possession 
ound that repairs were required. In an action 
to recover the cost of the repairs on the ground 
of an innocent misrepresentation as to the condi- 
tion of the house :—Held: though an innocent 
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4811. Action lies for warranty—Not 
Sor innocent misrepresentation. }—Dam- 


ages cannot be recovered for an inno- 
cent misrepresentation on a sale of 
oods where the misrepresentation 702.—CAN 
oos not constitute a warranty.— 


MISREPRESENTATION AND FRAvD. 


misrepresentation might justify a purchaser in 
not going on with the contract, yet, if he went 
on with it, he could not recover damages unless 
the innocent misrepresentation amounted to a 
warranty forming a contractual part of the bar- 
gain, &, as an advertisement by house agents, 
did not constitute a warranty in this sense, the 
action failed.—LAWRENCE v. HULL (1924), 41 
T. L. R. 75. 
By landlord as to fitness of premises.|— 

See LANDLORD & TENANT, Vol. XXXI., pp. 177- 
181, Nos. 3094-3160. 
Sale of animals.]—See ANIMALS, Vol. II., 
pp. 271, 272, Nos. 486-496. 

——— Sale of goods.|—-See SALE OF GOODS. 

- Charter of ship.]|—See SHIPPING. 

Representation distinguished from warranty.|— 

See Part I., Sect. 9, ante. 





D. Duty Not to Deceive. 


See, generally, NEGLIGENCE. 

488. No action lies—— Apart from duty to take 
care.|—(1) Speaking of Derry v. Peek, No. 185, 
ante, broadly, I take it that it has settled once for 
all the controversy which was well known to have 
given rise to very considerable difference of opinion 
as to whether an action for negligent misrepre- 
sentation, as distinguished from fraudulent mis- 
representation, could be maintained. There was 
considerable authority to the effect that it could, 
& there was considerable authority to the effect 
that it could not; &, as I understand Derry v. 
Peek, No. 185, ante, it settles that question in 
this way: that an action for a negligent, as dis- 
tinguished from a fraudulent, misrepresentation 
in a company’s prospectus cannot be supported ; 
I think it is perfectly impossible to read the 
judgments which were delivered in that case, 
especially Lord Herschell’s, to which I will allude 
presently, without seeing that that is the broad 
proposition of law which Derry v. Peek, No. 185, 
ante, has settled, & settled for good (LINDLEY, L.J.). 

(2) Not caring, in that context, does not mean 
not taking care, it meant indifference to the 
truth, the moral obliquity which consists in a 
wilful disregard of the importance of truth 
(BowEN, L.J.). 

(3) A man may tell a lie about the state of his 
own mind, just as much as he can tell a lie about 
the state of the weather, or the state of his own 
digestion (BOWEN, L.J.). 

(4) To prevent a false statement being fraudu- 
lent there must, I think, always be an honest 
belief in its truth. & this probably covers the 
whole ground, for one who knowingly alleges that 
which is false has obviously no such honest belief 
(LINDLEY, L.J.).—ANGUS v. CLIFFORD, [1891] 2 Ch. 
449; 60 L. J. Ch. 443; 65 L. T. 274; 39 W. R. 
498; 7T. L. R. 447, C. A. 

Annotations :—As to (1) Distd. Knox v. Hayman (1892), 67 

L. T. 137. Refd. Watts v. Atkinson (1892), 3 T. L. R. 

235; Le Lievre & Dennes v. Gould, [1893] 1 Q. B. 491 ; 


Nocton v. Ashburton, [1914] A. C. 932. Generally, Refd. 
Pritty v. Child (1902), 71 L. J. K. B. 512. 


489. -] —No action will lie against 
the chairman or committee of Lloyd’s Register 
of British & Foreign Shipping, at the suit of a 
purchaser of a ship, for an alleged negligent 
survey or classification of the ship made for the 
previous owner before the date of the purchase, 
or for negligently issuing a certificate based upon 
such survey, whereby a false character was given 











BUCKLE v. MORRISON (Man.), {te3e) 
4D. L. R. 1252; (1924) 3 W. W. R. 
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to the ship through negligence, though not through 
an intention to deceive, & whereby the purchaser 
was induced to give a larger price for the ship than 
he otherwise would have done.—THIODON v. 
TINDALL & LLOYD’s REGISTER or Brivrisu & 
FOREIGN SHIPPING COMMITTEE (1891), 60 L. J. 
Q. B. 526; 65 L. T. 348; 7T. L. R. 581; 7 Asp. 
M. L. C. 76; sub nom. THISDON v. TINDALL 
LLOYD’s COMMITTEE, 40 W. R. 141, D. C. 


Annotation :—Folld. Australian Steam Shipping Co. v. 
Devitt (1917), 33 T. L. R. 178. 








rhe —— -] — Low v. Bouverinr, No. 254, 
ante. 

491. ——- ———.]|—_LE LIEVRE v. GoULD, No. 
187, ante. 

492, —— |—AUSTRALIAN STEAM SHIP- 


PING Co., Ltp. v. DEvirt, No. 480, ante. 

493. Duty arising from fiduciary 
relationship.]— Nothing short of proof of a fraudu- 
lent intention in the strict sense will suffice to 
maintain an action of deceit, but an action for 
damages, for negligence may lie, without evidence 
if an actual intention to deceive, where a con- 
tidential relationship exists, such as that of solr. 
& client, so that the person to whom a representa- 
tion was made was entitled to rely, & did in fact 
rely, upon it, & sustained damage in consequence. 

The necessity of proving moral fraud in order 
to succeed in an action of deceit has not narrowed 
the scope of this remedy.—NOcTON v. ASHBURTON 
(LORD), [1914] A. C. 982; 83 L. J. Ch. 784; 111 
L. T. 641; 30 T. L. R. 602, H. L. 

Duty to disclose.|—See Part l1J., Sect. 2, sub- 
sect. 2, A. (b), ante. 

Negligent misrepresentation.]—See Part IV., 
Sect. 1, sub-sect. 5, ante. ° 








E. Misrepresentation of Authority. 
a AGENCY, Vol. I., pp. 657-664, Nos. 2748— 


2790 


SUB-SECT. 3.—RELIEF IN EQUITY. 
A. Rescission. 
See Part IX., Sect. 1, sub-sect. 2, A., C., post. 


B. ‘* Making Good’ a Representation. 

494. Whether remedy available.|—-Attorney on 
sale of an estate not disclosing to the buyer 
un iIncumbrance, liable to make satisfaction.— 
ARNOT v. BIScOE (1748), 1 Ves. Sen. 95; 

E. R. 914. 
Annotations :—Mentd. Downing v. Townsend (1753), Amb. 


592; Hvans v. Bicknell (1801), 6 Ves. 174; Seddon v. 
Weopell (1840), 10 Sim. 58; Slim v. Croucher (1860), 8 


ha ———.] — Evans v. BICKNELL, No. 249, 
ante. 

496. -]}— A representation made by one 
party for the purpose of influencing the conduct 
of another, & acted on by him, will in general 
be sufficient to entitle him to the assistance of a 
ct. of equity, for the purpose of realising such 
representation.— HAMMERSLEY v. DE BIEL (BARON) 
(1845), 12 Cl. & Fin. 45; 8 E. R. 1312. 

Annotations :—Distd. Lassence v. Tierney (1849), 1 Muc. 

& G. 551. Apld. Re King’s College Hospital Act, Ez z: 

r, Surcome v. Pinniger (1653), 3 De G. M. & G. 

571. Distd. Maunsell v. Hedges, White (1854), 4 H. L 

Cas. 1039; Kay v. Crook (1857), 3 Sm. & G. 407. ‘ 
Prole v. Soady (1859), 2 Giff. 1; Lautour ov. A.-G. ie 4), 

102. Folld. Wil ) 





5 New Rep. 10 ‘ Hams v. Williams 

37 L. J. Ch. 854. Expld. Re British & American Steam 

Navigation Co., Ward’s Case (1870), L. R. 10 Eq, 659. 

Pld, Thomson v. Simpson (1870), L. R. 9 Eq. 497 ; Coles 

Vinee UBnOS, b0° Les. CH aby Boge s. Syage (18641 
» ee ° ’ v. nge, 

Q. B. 466. Befd. Moorhouse v. Colvin (185)), 15 Beav. 
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341; Bold v. Hutchinson (1855), 20 Beav. 250: Cooper 
v. Wormald (1859), 27 Beav. 266; oxley v. Heath 
1860), 27 Beav. 523; Loffus v. Maw (1862), y Giff. 592 ; 

nds v. Soden (1862), 31 L. J. Ch. 870; Trail) v. Baring 
1864), 3 Now Rep. 362; Walford v. Gray (1865), 5 New 

ep. 235; Coverdale v. Eastwood (1872), 21 W. R. 216; 
Erskine v. Adeane, Bennett’s Claim (1873), 42 L. J. Ch. 
849 ; Dashwood v. Jormyn (1879), 12 Ch. D. 776; Maddi- 
son wv. Alderson (1883), 8 Cas. 467; Johnstone v. 
eee (1891), 60 L. J. Ch. : Fickus, Farina v. 
Fiokus, [1900] 1 Ch. 331. 


: . Midgley 

1854), 5 De @. M. & G. 41; ‘ : 
Dee 1; Stronghill v. Guiltver (1856), rT Oy. 
258 ; Warden v. Jones (1857), 23 Beav. 487; Forshaw v. 
Welsby (1860), 30 Beay. 243; Goldicutt v. Townsend. 
(1860), 28 Beav. 445; Hargreaves v. Pennington (1864), 
4 L. J. Ch. 180; Re Allen, Hincks v. Allen (1880), 49 
L. J. Ch. 553; Ke Badcock, Kingdon v. Tagert (1880), 

17 Ch. D. 361; McManus v. Cooke (1887), 35 Ch. D. 

681; Sharman 'v. Sharman (1802), 67 LL. T. 834; Re 

Holland, Gregg v. Holland, {1902} 2 Ch. 360; Re Broad- 

wood, Edwards v. Broadwood (1912), 56 Sol. Jo. 703 

Re A Bankruptcy Notice, [1924] 2 Ch. 75. 

497. -]—Liability of a party to make good 
the result of his misrepresentations. 

Undoubtedly there 1s an equity that where one 
party has led another into a Joss by his misrepre- 
sentations, he should make good his own asser- 
tions (ROMILLY, M.R.).--OVERBURY v. TEALE 
(1852), 20 L. T. O. S. 107; 1 W. R. 27. 

498. ———.]—-JORDEN v. MONEY, No. 11, ante. 

499. .|—Testator gave a legacy to A., & 
appointed B. his exor. On the occasion of A.’s 
marriage, B. assured A. & the father of the lady 
that the legacy would be eventually paid. On 
the faith of this representation A. covenanted 
with the trustces of the settlement for the payment 
of the greater part of the legacy by instalments, 
& an equal sum was brought into the settlement 
as the lady’s portion. Testator’s estate proved 
deficient, & the legacy was never paid. In a suit 
for the administration of B.’s estate :—Held: B. 
was bound to make good his representations, & 
A. was entitled to stand as a creditor against 
B.’s estate for the whole amount of the legacy. 
—HtTTon v. ROSSETER (1855), 38 Eq. Rep. 589 ; 
25 L. T. O. 8S. 61; 3 W. R. 387, C. A. 

500. ©} — DENTON v. GREAT NORTHERN 
Ry. Co., No. 179, ante. 

501. -]—Where a verbal representation of 
an intended absolute gift of property is made, 
in order to influence the conduct of another, & 
is acted on by that person, although it is of the 
essence of the representation that the gift be 
made by a revocable instrument, the gift is 
rendered irrevocable.—LoOFrFus v. MAW (1862), 3 
Giff. 592; 32 L. J. Ch. 49; 6L. T. 346; 8 Jur. 
N.S. 607; 10 W. R. 514; 66 BH. RR. 644. 
Annotations :— pid. Coles v. Pilkington (1874), L. R. 19 

Kq. 174. Refd. Tralll v. Baring (1804), 3 New Rep. 362 ; 

M‘Askie v. M‘Cay Ateee) 16 W. R. 1187; Maddison v. 

Alderson (1883), 8 App. Cas. 46 

502. .]—Circumstances under which, after 
a contract to grant a lease, actually executed, 
the ct. held a contracting party liable to make 
good representations, a promise to allow a right 
of way, on the faith of which the contract was 
entered into.—DENDy v. CARY (1863), 9 Jur. N.S. 
845. 

503. -|—Pltf., on the faith of the regula- 
tions of the Colonial Office, spent money in a 
colony, so as to entitle himself to large grants of 
land. On demurrer to a bill filed by leave of the 
Lord Chancellor, upon a petition of right against 
the A.-G.:—Held: the Crown had entered into 
a contract with pitf. to grant the land, & the ct. 
was empowered to make a declaration of pltf.’s 
right to specific performance, though it could not 
proceed to a mandatory decree.—LAUTOUR v. 
A.-G. (1864), 5 New Rep. 102; 11 L. T. 563; 
sub nom. LATOUR v. A.-G., 11 Jur. N. 8. 73 on 
appeal (1865), 5 New Hep. 231, L. JJ. 
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Sect. 3.—Innocent misrepresentation: Sub-sect. 3, 
B.; sub-sect.4. Sect.4. Part VIII. Sect. 1: 
Sub-sect. 1.] 


504, ———.]—Where testator, who had adopted 
his nephew, contracted for the purchase of a ware- 
house for him, paid part of the purchase- money, 
caused his nephew’s name to be inserted in the 
agreement, & induced him to sign the agreement, 
on the faith of his representation that the purchase 
was for his nephew's benefit, & afterwards died 
leaving the balance of the purchase-money un- 
paid, the ct. directed it to be paid out of the 
assets.—-SKIDMORE v. BRADFORD (1869), lL. R. 8 
Bq. 184; 21 L. T. 291; 17 W. BR. 1056. 

Annotation :-~Mentd. ltosher v. Wiliams (1875), L. R. 20 
qd. . 


505. ——-.]—- THOMSON 7. Simpson (1870), 5 
Ch. App. 659; 18 W. R. 1090,L.C. & L. JJ. 


Annotation :—Consa. Citizens’ Bank of Louisiana v. First 
ae Bank of New Orleans (1873), L. R. 6 H. L. 


506. ———.]-—S., a cotton broker of New 
Orleans, was in the habit of sending cotton over 
to England, & pltf. was in the habit of accepting 
his bills in consideration of the assignment tv him 
of bills of lading of the cotton. In 1870, in the 
course of this business, a bank, to whom two bills 
of 8. on pltf. were endorsed, sent them for pltf.’s 
acceptance, & with the bills they sent a memo- 
randum, ‘‘ The bank holds bills of lading for 504 
bales of cotton.” Pltf. thereupon accepted the 
bills, & retiring them before they became due, 
received the bills ot lading, & went to the captain 
of the ship on his arrival & presented the bills of 
lading, which turned out to be forgeries :-—Held : 
notwithstanding the representation contained in 
the memorandum sent by the bank, pltf. could 
not call on the bank to repay him the value of the 
bills.—-LEATHER v. SIMPSON (1871), L. R. 11 Hq. 
398; 40 L. J. Ch. 177; 241. T. 286; 19 W. R. 
431; 1 Asp. M. LC, 6. 

‘Annotation :—Mentd. Guaranty Trust Co. of New York v. 

Hannay, (1918) 2K. B. 623. 

507. ---—.]|—-CiT1zENnNs’ BANK OF LOUISIANA ?. 
First NATIONAL BANK OF NEW ORLEANS, No. 12, 
anle. 


608. —---.|- Cotgs v. PILKINGTON (1874), 
L. R. 19 Iq. 174; 


44 L. J. Ch. 381; 31 L. T. 
423; 23 W. Xk. 41. 
Aen : ~Refd. Alderson +. Muddison (1880), 5 


509. j--- Intestate induced a woman to 
serve him as his housekeeper without wages for 
many years & to give up other prospects of estab- 
lishment in life oT a verbal promise to make a 
wil] leaving her a life estate in land, & afterwards 

signed a will, not duly attested, by which he left 
her the life estate :—Held : there was no contract, 
& even if there had been & although the woman 
had wholly performed her part by serving till 
intestate’s death without wages, yet her service 
was not unequivocally & in its own nature refer- 
able to any contract, & was not such a part per- 
formance as to take the case out of the operation 
of Stat. Frauds, s. 4; & she could not maintain 
an action against the heir for a declaration that 
she was entitled to a life estate in the land.— 
a apie v. ALDERSON (1883), 8 App. Cas. 467 ; 
62 L. J oe Me eer a 47 J. P. 821; 
81 W. R. 820,11. L.; affg. S.C. sub nom. ALDERSON 
v. MADDISON (1881), 7 Q. B. 1D. 174, C. A. 


Annotations :—Refd. Gillman, Spencer v. Carbutt (1889), 
61 L. T 4 281; Blackburn v. Blackburn (1891), 36 Sol. Jo‘ 


Ex. D. 


MISREPRESENTATION AND FRAUD. 


27; Licenses Insce. Corpn. & Guarantee Fund v. Lawson 
(1896) 12 T. L. R. 601; Re Fickus, Farina v. Fickus, 
: : /Mentd. Humphreys v. Green ret 
. 148; A.-G. v. Hubbuck (1884), 13 Q. 
275; " Re Beetham, Ez Broderick (1886), 18 Q. 
380; Miles v. New Zea and Alford Estate Co. 1886), 33 
Ch. D. 266; McManus v. Cooke (1887) 35 Ch. D. 
Lucas ». Dixon 1889), 22 Q. B. D. 357 ; Davis v. Lelosster 
ee 4) 2 Ch. Hodson v. Houland, [1896} 2 
138 | Coloman o, North (1898), 47 W. R. 57; Isaacs 
S iteea. (1899), 16 T. L. R. 113; Miller *& Aldsworth v. 
Sharp, [1899] 1 ) oh. 622; ‘Thursby v. Eccles (1900), 70 
lL. J. Q. B. 91; Re Holland, Gregg v. Holland, (1902) 2 
Ch, 360: Chaproniere »v. Lambert [1917} 2 Ch. 356: ; 
Banbury v. Bank of Montreal, 1978) A. C. 626; Morris 
”. Baron, [1918] A. C. 1; Re A Bankruptcy Notice, [1924] 
2 Ch. 76; Rawlinson v. "Amos, [1925] Ch. 9 
510. 


-}—A mere pepresentation that the 
writer intends to do something in the future is 





/ not, though the person to whom it is made relies 


upon it, sufficient to entitle that person to obtain 
specific performance or damages. There must be 
a contract in order to entitle the party to obtain 
relief. This seems to me to result from the judg- 
ments of the House of Lords in Hammersley v. de 
Biel (Baron), No. 496, ante, Jorden v. Money, No.1), 
ante, Maddison v. Alderson, No. 509, ante (COZENS- 


HARDY, J.).—e Fickus, FARINA v. Fickus, 
[1900] 1 Ch. 331; 69 L. J. Ch. 161; 81 L. T. 
749; 4S W. R. 250; 44 Sol. Jo. 157. 


—— Personal representative.]—Sce EXECUTORS, 
Vol. XXIV., pp. 651-658, Nos. 6774-6848. 

Representation inducing marriage.]-—-Sce Srt- 
TLEMENTS. 

He who comes with equity must come with clean 
hands.]|—See Equiry, Vol. XX., pp. 248-251, 
Nos. 128-153. 

ae by representation.|-— See Sub-sect. 4, 
pos 

See, also, CONTRACT, Vol. XIT., pp. 538-55, Nos, 
299-307, SPECIFIC PERFORMANCE. 


SURB-SECT. 4.—ESTOPPEL, 
See ESTOPPEL, Vol. XXI., pp. 285- 


286, Nos. 
993-1009. 


Srcr. 4.—COSTS. 

See, generally, PRACTICE. 

511. Failure to prove charge of fraud.|—It is 
general rule that where deft. has set up charer 
of fraud against pltf., which have failed, he will 
be decreed to pay the costs of those charges at 
the Paras ——WARRIN v. THOMAS (1854), 23 L. I’. 
O.8S. 185; 2 W. R. 442. 

612. -—--—.]---Charges of fraud contained in a 
bill & not proved are no bar to relief upon the case 
stated & proved, but only affect the question of 
costs.— BAKER 7. BRADLEY (1855), 7 De G. M. & 
G. 697; 25 L. J. Ch. 7; 26 L. T. O. S. 160; 2 
Jur. N.S. 98; 4 W. R. 78; 44 B. R. 233, L. JJ. 
Anlations : :— Menta. Wright +. Vanderplank (1856), 8 

De G. M. 133; Jenner v. Jenner aa ae 2 De G. F. 

& I 350s Canis v. Dawson S6o) 3 Beav. 603 ; 
Chambers v. Crabbe (1865), 11 Jur, N.S. 2 277 : > Turner t. 
Fie as Gee 7 Ch. App. 334, n.; Levee. Wallis Va 


g 681; Re Smith Chapm man v ee (1884), 5 
L. i 501. Barron v. Willis, (1899) 2 h. 578: De 


y. Addison (1899), 80 L,'T. 207: London gj be Witt 
Loan & Discount Co. v. Bilton (1911), 27 T. L. R. 184. 
gees {pltf.} had 

ught forward charges of fraud, which he had 
faite to prove, the bill must be dismissed with 

costs. — ROBSON v. DEVON (EARL) (1857), 29 L. T. 

O. 8S. 300; 3 Jur. N. 8.576; 5 W. R. 724; affd., 











PART VII. SECT. 4. 
apy Pi daca to prove charge of fraud.)—-BEERE +. NORTHERN BANK (N. W. P.) (1908), 6 W. L. R. 642; 1 Alta. L. R. 


Part VIITI.—ActTion ror DAMAGES FoR FRAUD. 


30 L. T. O. S. 225; 4 Jur. N.S. 245; 6 W. R. 208, 
Lc. & L. JJ. 
Annotation :—Refd. Towle v. National Guardian Insce. 

Soc. (1861), 7 Jur. N. S. 618. 

514. -] — Deft., who by his answer had 
raised charges of forgery & fraud against pltf.. 
which were negatived by the verdict of a jury, 
was ordered to pay the costs of pltf., although the 
latter had persisted until his examination in ct. 
upon the trial, in false statements, so as to give 
deft. reasonable grounds for suspicion, & for 
trying the question.—THEYER v. TomBs (1864), 
12 W. R. 612. 

515. -|—Deft. whom the ct. held, on the 
chief point in issue, to have been guilty of a 
fraudulent misrepresentation, was, though success- 
ful on another point, ordered to pay the whole 
costs. — WHEELER & WILSON MANUFACTURING Co. 
v. SHAKESPEAR (1869), 39 L. J. Ch. 36. 


Annotations :—Mentd. Singer Manufacturing Co. ». Loog 
(1882), 52 L. J. Ch. 481; Barlow & Jones v. Johnson 
(1890), 7 R. P. C. 395; Armstrong Oilor Co. ». Patont 
Axlebox & Foundry Co. (1910), 27 R. P. C. 362. 


516. Whether costs taxed on higher scale.|— 
An allegation by pltf. in an action for recovery 
of land, of fraud on the part of deft., is not of itself 
sufficient to take the case out of Additional Rules, 
Aug. 1875, Ord. 6, r. 1, so as to entitle pltf.’s solr. 
to costs on the higher scale, even where the action 
is brought in the Ch. Div.—Re TRReEL. (1882), 
pee ie D. 473; 47 L. T. 588; 31 W. R. 208, 
UC. A. 

517. -—---.] —An action to recover damages, 
more than £3,000, for an alleged fraudulent mis- 
representation upon the sale of a public-house 
was tried with a special jury, the trial lasting 
five days. The misrepresentation relied upon 
was that the “ legitimate takings ’’ of the house 
were represented by the vendor to £500 per week, 
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whereas the takings-book shown to the purchaser 
was concocted, & the takings were not legitimate, 
but were brought about by giving over-measure 
to the customers & a quality of liquor superior 
to that which was usual in the trade. About 
thirty witnesses, chiefly customers at the public- 
house before & since the sale, were called. The 
jury found a verdict for deft., & the judge gave 
judgment for him, with costs on the higher scale : 
—Held: there were no special grounds arising 
out of the nature & importance or the difficulty 
of the case to warrant giving costs on the higher 
scale.—PAINE v. CHISHOLM, [1891] 1 Q. B. 531; 
o a J.Q. B. 4138; 39 W. R. 353; 7 T. L. R. 366, 
Annotations :—Apld. 

(1900] 2 Ch. 717. 

Ch. 561. 

518. --—--.]—- The fact that the amount at 
stake in an action is large & the question of fact 
& law difficult is not enough to justify the allow- 
ance of costs on the higher scale under R. S. C., 
Ord. 65, r. 9, even when serious allegations of fraud 
are unsuccessfully made, & the hearing of the case 
occupies a lengthy period. 

An action was brought to set aside certain agree- 
ments on the ground of duress & fraud. The 
amount at stake was large, & although defts. called 
no evidence, the trial lasted nine davs, during 
which an enormous mass of documents & cor- 
respondence was read & some witnesses examined. 
The action was dismissed, but costs on the higher 
scale were refused.—ASSETS DEVELOPMENT Co., 
Lrp. v. CLOSE Brotiugrrs & Co., [1900] 2 Ch. 717; 
69 L. J. Ch. 715; 83 L. T. 162; 48 W. R. 699; 
a Sol. Jo. 657; on appeal (1901), 46 Sol. Jo. 12, 


Annotation :—Rofd. Rivington v. Garden, [1901} 1 Ch. 561. 
———.]—See R. S. Ors Ord. 65, Yr. 9. 


Aascts§ Devolopment Coa. . Close, 
Refd. Rivington v. Garden, (1901) 1 


Part VIIl—Action for Damages for Fraud. 


Sect. 1.—IN GENERAL. 


SURB-SECT. 1.—CONCURRENT JURISDICTION AT 
LAW AND IN EQUITY. 


519. Jurisdiction in equity—Same principles as 
at common law.]—All frauds cognisable in equity 
as well as at law.—Co.LtT v. WOOLLASTON (1723), 2 
P. Wms. 154; 24 BE. R. 679. 


Annotations :—Folld. Greon vr. Barrett (1826), 1 Sim. 45. 
Consd. Blain vr. Agar (1828), 2 Sim. 289; Thompson ». 
Barclay (1831), 9 L. J. O. S. Ch. 215. pevd. Blair vr. 
Bromley (1847), 2 Ph. 354. Consd. Ramshire v. Bolton 


(1869), L. R..8 Eq. 294; Hill v. Lane (1870), L. R. 11 
Eq. 215. Refd. Cridland v. De Mauloy (1847), 1 De G. 
& sm. 459; Stewart vr. Austin (1866), L. R. 3 Eq. 299. 
520. -—— - ---.]—-CLIFFORD v. BROOKE, No. 

466, ante. 

521. -—— -——.]--GREEN v. BARRETT (18286), 


1 Sim. 45; 51. J.0.8.Ch.6; 57 E. R. 4095. 


Annotations :—Conad. Thompson _v. Barclay (1831), 9 L. J. 
©. S. Ch. 215. Refd. Hill v. Lane (1870), L. R. 11 Eq. 
- Moentd. Stewart v. Austin (1866), 15 W. R. 122. 

522. 


, {oe pitf. may have a 
right of action at law for the money, he has also 
@ concurrent remedy, on the ground of fraud, in 
equity.—B Lair v. BROMLEY (1847), 2 Ph. 354; 
i ee J. Ch. 495; 11 Jur. 617: 41 E. R. 979, 


Annotations -—Consd. Ramshire vr. Bolton (1869), L. R. 8 
294. Refd. Ingram v. Thorp (1848), 7 Hare, 67; W 
v. Short (1848), 6 Hare, 366: Imperial Gas Light & ( 
Co. v. London Gas Tight Co. (1854), 10 Exch. 39; ! 
3 Gnas (1860), 8 W. R. 347; Gibbs v. Guild (1b0<) 








481; Moore vw, Knight, [1891] 1 Ch. 547; Thorne ¢, 
Heard, (1894] 1 Ch. 599. Mentd. Coomer ». Bromley 
Noe 5 Do G. & Sm. 632; Bishop v. Jersey (1854), 2 
Jrow. 143; Hunter vr. Gibbons (1856), 1 H. & N. 459; 
Bourdillon ». Roche (1858), 27 lL. J. Ch. 6813; Hasell v. 
Hayward (1860), 24 J. P. 819; Eager». Barnes & Bridger 
(1862), 7 L. T. 408; Re Cameron's Coalbrook, ete. Co., 
Ec p. Hunt (1863), 2 New Rep. 60; Alllanoe Bank v. 
Tucker (1867), 17 I. T. 13; Sawyer v. Goodwin (1867), 
361. J. Ch. 578; St. Aubyn ». Smart (1868), 3 Ch. App. 
646; Plumer v, Gregory (1474), L. R. 18 Iq. 6213 Keel. 
Comrs. for England #. N. EB. Ry. (1877), 4 Ch. D. 845; 
Phosphate Sewago Co. ». Hartmont. (1877), 6 Ch. D. 
394; Biggs ». Bree (1881), 61 L. J. Ch. 64; Fee Mutual 
Aid Permanent Benefit Bldg. Soc., kx p. James (1883), 
49 L. T. 530; Betjemann v. Betjomann (1895), 73 L. T. 
2: Mara v. Browne, (1895) 2 Ch. 69; Whitwam =v. 
Watkin (1898), 78 lL. T. 188; Re Fountaine, Fountaine 
v. Amherst (1909), 78 I. J. Ch. 648. 


523. - —- .—--.| —Pltf. at the request of deft. 
advanced on a bill of exchange a moiety of £500 
upon a statement by deft. that he would advance 
the other half, & that the drawer & acceptor were 
men of property, & well able to meet their engage- 
ments. The bill of exchange was dishonoured. 
Plitf. alleged that deft. had induced him by mis- 
representations which he knew to be false as to 
the position & solvency of the drawer & acceptor, 
to advance the money, & further, that no money 


| ever was, in fact, advanced by deft.; but that, 


knowing the bill to be worthless, it was a scheme 
on his part to obtain money for his own purposes. 
Pitf. sought repayment personally from deft. : 

~ "~ in such a case this ct. had concurrent 


im 
B.qD. 69; Hughes v. Twisden (1886), 55 L. J. Ch. | jurisdiction with the cts. of law.—RAMSHIRE v. 
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Sect. 1.—In general: Sub-sects. 1 & 2, A., B. & C.]) 


Botton (1869), L. R. 8 Eq. 294; 38 L. J. Ch. 
594; 21L. T. 50; 17 W. R. 986. 


Annotations :—Folld. Fennelly v. Ranscelot (1871), 19 W. R. 
966. Refd. Hill». Lane (1870), L. R. 11 Eq. 215. 








524, —— .|—FENNELLY v. RANSCELOT 
(1871), 19 W. R. 966. 

525. —— ———.]—PEEK v. GURNEY, No. 119, 
ante. 

526. —_—.]—-SCHROEDER v. MENDL, No. 
172, ante. 

27. ——.]—-ARKWRIGHT v. NEWBOLD, 





5 
No. 114, ante. 

528. 

106, ante. 

529. ——- ——.]—-Drerry v. PEEK, No. 185, 
ante. 

530. Distinguished from legal jurisdiction.] 
—Distinction between Jegal & equitable jurisdic- 
tion upon fraud; which at law must be proved, 
not presumed, & the equitable jurisdiction may be 
exercised upon an instrument unduly obtained, 
where a ct. of law could not enter into the ques- 
irr v. CLARK (1812), 18 Ves. 481; | 

i b, L. C. 


Annotations :—Mentd. Ridgway v. Roberts (1844 
106; Lancashire v. Laucashire (1846), 9 Beav. 





——-.J~-Smitn v. CHADWICK, No. 





), 4 Hare, ' 
259. 


SUB-SECT. 2.—EHSSENTIALS OF ACTION. 
A. Fraud. 

Sec, also, Part IV., ante. 

531. General rule—-Proof of fgaud necessary.|— 
The purchaser of an estate cannot recover back 
his purchase-money on the ground of a conceal- 
ment of a defect in the title by the vendor, without 
proving that such concealment was fraudulent ; 
& the question of fraud is properly one for the 
jury. 

A fraudulent concealment is as bad as a wilful 
misreprescntation. <A fraudulent concealment by 
the seller of a fact which he ought to communicate, 
will undoubtedly vitiate the sale; but in order 
to have that cffect the concealment must be 
fraudulent (BAILEY, J.). 

The scienter, or fraud, is the gist of the action 
where there is not a warranty ; where there is a 
warranty, the party takes upon himself the know- 
ledge of the title of the article & of his qualities 
(LITTLEDALE, J.).——-EARLY v. GARRET (1829), 9 
B. & C. 928; 4 Man. & Ry. K. B. 687; 8L. J. 
O.8S. K.B.76; 109 EB. R. 346. 

Annotations :—Retd. Gibson v, D’Hste (1843), 2 Y. & C. 
Ch. Cas. 542; Morley », Attenborough (1849), 3 Exch. 
600; Hichholz v, Bannister (1864), 17 C. B. N.S. 708. 
582. .|—A declaration being founded 

upon deceit, in the absence of fraud, the action 

cannot be sustained.—THoM v. BIGLAND (1853), 

8 Exch. 725; 1C. L. R. 38; 22 L. J. Ex. 248; 

21L. T. O. S. 62; 1 W. R. 290; 155 E.R. 1544. 

Annotations :— - Connecticut Fire . v0. Kav 
{1802) A. C, Ais Th Joliftev. Laker (iassy oe 
255; Nocton v. Ashburton, [1914] A. C. 932. Mentd. 
Diverpees Adelphi Loan Assocn. v. Fairhurst (1854), 9 


Exch, 422. 

5388. —— .|— Deft. as attorney for P., 
who had obtained judgment against W. F., took 
out a writ of fi. fa. against W. F., which was 
indorsed in the usual form, the indorsement being 
followed by these words: “deft. is a” [blank] 


‘* & resides at Redcar, in your bailiwick.” Pitf. 


PART VIII. SECT. 1, SUB-SECT. 2.—A. 

5811. General rule-—Proof of fraud 
necessary.}—-To obtain an action for 
deceit actual fraud must be proved,— 











531 


i.— —. 


v, WALTERS (1884), 3 


MISREPRESENTATION AND FRAUD. 


in the present action was sheriff of Yorkshire, & 
he issued a warrant, setting out the indorsement 
of the writ verbatim. His officer went with the 
warrant to Redcar, where W. F., the son of the 
W. F. named in the writ, lived. The son informed 
the officer that he was not the person against 
whom the writ was issued, but that his father, 
who lived at Coatham, an adjacent village, pro- 
bably was; & the father subsequently came & 
admitted the fact. The officer, however, seized 
the goods of W. F., the son, at Redcar, who after- 
wards recovered damages against pltf., as sheriff, 
for the wrongful seizure. Pltf. brought this action 
to recover from deft. the amount of the said 
damages & costs. The first count of the declara- 
tion alleged that deft., by the indorsement, & with 
the intent that pltf. should act upon the state- 
ment, falsely represented to pltf. that the W. F. 
named in the writ resided at Redcar, whereby pitf. 
was induced to seize :—Held: the action was not 
maintainable, the representation alleged in the 
first count not having been fraudulently made.— 
CHILDERS v. WOOLERK (1860), 2 E. & E. 287; 29 
L. J. Q. B. 129; 2L. T. 49; 6 Jur. N.S. 444; 
8 W. R. 321; 121 E. R. 109. 


Annotations :—Mentd. Smith v. Koeal (1882), 9 Q. B. D. 
340; Thomas v. Rowlands (1886), 3 T. L. It. 148 ; Morris 
v. Salberg (1889), aa it D. 614; Sheffield Corpn. »v. 

~~ v ° 


Barclay, [1903] 2 K. 

534. ——- ———.]—HUNTINGFORD v. MASSEY, 
No. 317, ante. 

535. -]— DICKSON v. REUTER’S TELE- 








GRAM Co., No. 473, ante. 

536. .] — Defts., the trustees of 
Lloyd's Register of Shipping, had, on the request 
of the owner of the barque Midas, to have the 
vessel surveyed & reclassed, caused a survey of 
the vessel to be made by one of their surveyors, 
& after such survey the society issued a certificate 
in the usual form, in which they stated that the 
vessel was in a good & efficient state, & that she 
had been classed & entered in the register with 
the character A.1 for seven years. The fees for 
this classification were paid by the owner. After 
the date of this classification & certificate pltf. 
bought the Midas from the owner, & he did so 
in reliance upon the statement in the certificate 
as to the condition of the vessel. Defects were 
soon afterwards discovered in the condition of the 
vessel, by reason whereof pltf. suffered damage. 
It was admitted, for the purpose of the case, that 
the survey was negligently made, & that but for 
such negligence the defects in such vessel would 
have been discovered, & pltf. saved from the loss 
which he sustained. In an action by pltf. against 
the trustees of the society to recover damages 
from the loss so sustained :—Held : even assuming 
the negligence of the classification & the false 
character given to the vessel thereby, pltf. was 
not entitled to recover against defts., as his action 
could not be based upon contract, there being no 
privity of contract between pltf. & defts., & it 
could not be based upon misrepresentation, as 
there was no misrepresentation of a fraudulent 
character.—BRAGINGTON v. CHAPMAN (1878), 60 
L. J. Q. B. 528,n.; 65 L. T. 344, n. 

Annotations :—Folld. Thiodon v. Tindall & Lloyd's nar r) 
of British & Foreign Shipp Committee (1891), 60 
L. J. Q. B. . Refd. Aus Steam Shipping Co. 
v. Devitt (1917), 33 T. L. R. 178. 

587. —— -J—In an action for damages 
for a misrepresentation with reference to the sub- 
ject matter of a contract, in the absence of any 














GARLAND v. THOMPS N (1 r oaks : ohbe 
37 Oe. ON (1885), 9 O. R 18.—N.Z 


}—Kuinceneters Bowne (1886), 7 N&@ poe at 
3N.2.L.R.C. A. NELD. . os Nak 
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breach of contract or warranty, fraud is an 
essential element of the cause of action. There 
is no such thing as “ legal’? fraud in the absence 
of moral fraud.—JOLIFFE v. BAKER (1883), 11 
Q. B. D. 255; 48 L. T. 966; 47 J. P. 678: sub 
nom. JOLLIFFE v. BAKER, 52 L. J. Q. B. 609; 32 
Ww. Lt a ee 
Annotations :— . v. Wooderson (1884), 52 L. T. 
. Mentd. Palmer v. ° 
Seager Gone SOD OT egy 18 @ BD. 351; 








a -]—ScHOLES v. BRooK, No. 477; 
ante. 

ele —— -—.]—Low v. Bovuvertsr, No. 254, 
ante. 

540. ——— -———.]—-REID v. Hoonry (1897), 1 
T. L. R. 449, C. a! ne 

541. -]—In an action for deceit it is 








incumbent on plitf. to prove actual fraud.— 
TACKEY v. MCBAIN, [1912] A. C. 186; 81 L. J. 
pP. C. 1803; 106 L. T. 226, P. C. 
542. ——.}]— NOCTON  »v. 
(LORD), No. 493, ante. 
Contracts of insurance.|—See INsuR- 
ANCE, Vol. XXIX., pp. 61-63, Nos. 208-218. 
Representations by landlord.|— See 
LANDLORD & TENANT, Vol. XXXI., pp. 176, 177, 
Nos. 3082-3088. 
Contracts for sale of goods.|—Sce 
SALE OF GooDs. 
~— Contracts for sale of land.]—Sce SALE 
OF LAND. 





ASHBURTON 














- Representation as to credit of third 
party.|— See Sect. 2, post. 


B. Damage. 

543. General rule—Proof of damage necessary.] 
—Pitf. being desirous to dispose of his interest 
in certain buildings, trade, & stock, in which trade 
he was engaged with deft., pending a treaty 
between them for the purchase by deft., the latter 
falsely & deceitfully represented to pltf., that he 
was about to enter into partnership in the same 
trade with other persons whose names he would 
not disclose, & that those persons would not 
consent to his giving pltf. more for his interest 
than a certain sum: whereas in truth neither A. 
& B., with whom he was then about to enter 
into partnership, nor any other intended partners 
of his, had refused to give more than that sum, 
but had then agreed with deft. that he should 
make the best terms he could with pltf., & would 
have given him a larger sum, & in fact deft. charged 
them with a larger price in account for the pur- 
chase of pltf.’s interest :—Held: (1) an action on 
the case did not lie for this false & deceitful re- 
presentation by the bidder of the seller’s pro- 
bability of getting a better price for his property ; 
for it was either a mere false representation of 
another’s intention, or at most a gratis dictum of 
the bidder, upon a matter which he was not 
under any obligation to the seller to disclose with 
accuracy, & on which it was the folly of the seller 
to rely; (2) at any rate the count was bad, in 
not showing that pltf. had been damaged by such 
false representation; inasmuch as it was not 
alleged that the other intended partners of deft. 
would have bid at all without him, or that he 
would have joined in giving the additional price. 
-—-VERNON v. Keys (1810), 12 East, 632; 104 
KE. R. 246; affd. (1812), 4 Taunt. 488, Ex. Ch. 
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in induced by the misrepresenta- 
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544. .|—An untrue claim or pretence 
may give a cause of action, as all false & untrue 
statements may, if all the circumstances should 
concur in respect to it which are necessary to make 
a false representation actionable, & amongst 
others, if it had been followed by any special 
damage (PARKE, B.).—TANCRED v. LEYLAND 
(1851), 16 Q. B. 669; 20 L. J. Q. B. 316; 17 
L. T. O. S. 53; 15 J. P. 815; 15 Jur. 8304; 117 
E. R. 1036, Ex. Ch. ; revsg. 8S. C. sub nom. LEYLAND 
v. TANCRED (1850), 16 Q. B. 664. 

Annotations :—Mentd. Schreger . Carden (1852), 11 C. B. 
851; Perren v. Monmouthshire Ry. (1853), 11 C. B. 
855; Stevenson wv. Newnham (1853), 13 C. B. 285; 
Churchill v. Siggers (1854), 3 E, & B. 029; French ». 
Phillips (1856), 1 H. & N. 5643; Glynn v. Thomas (18586), 
11 Exch. 870; Phillips ¢. French (1856), 5 W. R. 114; 
Fell y, Whittaker (1871), L. R. 7 Q. B. 120; 

Wilding (1883), 52 L. J. Q. B. 734 

545. .}—A bill drawn on the Royal 
Surrey Gardens co., by a shareholder in that co., 
was accepted. ‘‘ W. Ellis, secretary, by order of 
the R. S. G. co.’ This acceptance was in fact 
written by order.of certain directors of that co. 
At the time when the bill became due the co. was 
insolvent. In an action by a second indorsee of 
the bill, who did not show that either ho, or the 
first indorsce had given value to the drawer, 
against the directors, who authorised the accept- 
ance, alleging in one count that they accepted 
the bill, & in another charging them with falsely 
representing that they had authority on behalf 
of the co. to accept it:—Held: (1) defts. were 
not liable as acceptors; (2) assuming there had 
been a false representation, pitf. not having proved 
that he thereby sustained damage, deft. was 
entitled to a verdict.—KasTwoop v. BAIN (18658), 
38H. & N. 738; 281. J. Ex. 74; 32 L. T. O. S. 
109; 7W.R. 90; 157 E.R. 665. 








Thwaites v. 








546, —--~ ——--.])—HlypE v, BuiMEr, No. 582, 
ost. 
r 547. -——-.]|--In order that a representa- 





tion may be actionable, it must not only be untrue 
but cause damage to the person who complains 
of it (STIRLING, J.),—-AJELLO v. WORSLEY, [1898] 
1 Ch. 274; 671. J. Ch. 172; 77 L. T. 783; 46 
W.R. 245; 147. L. R. 168; 42 Sol. Jo. 212. 
J — S . Gamage & Benetfink 

mata), 140 i sab, Bralalie vv. Garage (1918), 34 

R. PLC. 101. 

548. —-_— ——— Immediate damage.]-—BARRY v. 
CROSKEY, No. 370, ante. 

Damage must be natural consequence of repre- 
sentation.]—See Sub-sect. 5, B., post. 


C. Concurrence of Fraud and Damage. 

549. Fraud & damage must concur.|--Damago 
without fraud gives no cause of action; but 
where these two do concur & meet together, there 
an action lies (CookE, J.).—BAILY v. MERRELL 
(1615), as reported in 3 Bulst. 94; 81 E. R. 81. 


nnotati :—Apld. Pasley v. Freeman (1789), 3 Term 

A El Rela. Grass, Maitland (1856), 6 K. & B. 470; 
Smith v. Chadwick (1884), 8 App. Cas. 187 ; Derry v. 
Peek (1889), 14 App. Cas. 337; Nash v. Calthorpe, (1905) 
2 Ch. 237. 


550. ——.] — PASsLEY v. FREEMAN, No. 168, 


ante. 

551. ——-.] — Haycrarr v. CREASY, No. 26, 
ante. 

552. ——.] — BARLEY v. WALFORD, No. 18, 


ante. 


549 ili. .}—RoyvaL INSURANCE 
Co. v. BYERS (1 85), 9 QO. R. 120.—OAN. 








5491. Fraud concur tion, & that he suffered actual loss by 
—~In an action A sa Hag al rhe entering into the contract.—HOLMESs 
fraudulent misrepresentation inducing %-,JONES (1907), 4 Cc L. R. 1692.— 549 iv. .}—ABDULLAH KHAN W. 
& contract, pltf. must prove that the AUS ABDUL RAHMAN Bra (1896), I. L. R. 


Misrepresentation was fraudulent, that 


540 if. ——.}——-FRENCH ov. SKEAD 
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Sect. 1.—In general: Sub-sect. 2, C.; sub-sects. 3 
4, A. (a) & (b), B., C., D. & E.; sub-sect. 5, . 


5538. .}— A fraudulent misrepresentation, 
whereby the purchaser is prejudiced, is the founda- 
tion of a special] action for deceit (ERLE, J.).— 
JOYSON v. GARFIT (1846),8 L. T.0.8.116. | 

554. -}-—-(1) A promoter & managing 
director of the Iberian Silver Lead Ore co. issued 

& prospectus of the co., stating (amongst other 

things) that the promoters did not hesitate to 

guarantee to the eaters & holders of shares in 
the co. a minimum annual dividend of 33 per cent : 

—Held : he was liable to be sued for fraud, deceit, 

etc., by a person who was induced by the statement 

to become a bearer of shares in the co., the repre- 
sentation being false, to the knowledge of deft., 

& it having caused damage & loss to plté. 

(2) A representation that a mine will yield so 
much is a representation of its present state 
(ERLE, J.).—-GERHARD v. BATES (1853), 2 E. & B. 
4786; 1C. L. R. 868; 22 L. J. Q. B. 364; 22 
L. T. O. S. 64; 17 Jur. 1097; 1 W. R. 883; 118 
E. R. 845. 

Annotations :-—~As to (1) Consd. Glamorganshire Iron & Coal 
Co. v. Irvine (1866), 4. F. & K. 947; Peck v. Gurney (1873), 
L. R. 6 H. L. 377. Refd. Richardson v. Silvester (1873), 

L. R. 9 Q. B. 34. Generally, Refd. Eastwood v. Bain 

(1858), 28 L. J. Ex. 74; Dutton v. Powles (1861), 2 

B. & 8.174. Mentd. Rogers v. Rajendro Dutt (1860), 13 

Moo. P. ©. C. 209; Neville v. Kelly (1862), 12 C. B. N.S 


740; R.v. Most (1881), 7 Q. B. D. 244; Carlill v. Carbolic 
Smoke Ball Co., [1893] 1 Q. B. 256. 











555. die v. KEMBLE, No. 180, ante. 
556. ——.|—BAnry v. CROSKEY, No. 370, ante. 
557. ——.|—SmiItH v. CHADWICK, No. 106.ante. 


558. ——.]—Derry v. PEEK, No. 185, ante. 


SUB-SECT. 3.—ONUS OF PROOF. 





559. On plaintiff.)}—GuasieR 7. Rows, No. 
198, ante. 
560. As to damage.]—-The onus of proving 


damage, that is, of proving that the shares when 
urchased were of less value than the price given, 
18 undoubtedly initially on pltfs. (VAUGHAN 
WILLIAMS, LJ -)——-TRECHMANN 1). CALTHORPE, 
DE LA Cour v. CLINTON, TaIT v. MACLEAY (1904), 
91 L. T. 474; 20 T. L. R. 706, C.A.; on appeal, 
sub nom. MACLRAY v. TAIT, [1906] A. C. 24, H. L. 
Annotation :-—Retd. Shopheard v. Bray, [1906) 2 Ch. 235, 


SuB-SECT. 4.—DEIrENCEs. 
A. Representee’s Knowledge of Truth. 
(a) In General. 
561. Defence to action.])—Vicrers v. PIKE, No. 


726, pe 
562. -}—— EAGLESFIELD v. LONDONDERRY 
peanut) (1878), 38 L. T. 303; 26 W. R. 640, 


Annotations :—Refd. Phosphate Sewage Co. «. Hartmont 

ee 6 Ch. D. 394; Cargill v. Bower (1878), 10 Ch. D. 

02. Mentd. Yorkshire Railway Wagron Co. +. Maclure 

& Cornwa!]] Minerals Fares Co. (1881), 45 L. T. 747; 
Deeley v. Lloyds Bank, [1912) A. C. 756. 





MISREPRESENTATION AND FRAUD. 


563. ——— Representation made to agent — 
Agent aware of truth.|—If a person employs an 
agent to take orders, & a representation is made to 
him of the solvency of a person whom he advises 
his employers to trust for goods, if he at the time 
knew that such a person was not solvent, though he 
did not communicate it to his employers, they 
cannot maintain an action against the person who 
made such false representation.—COWEN v. SIMP- 
SON (1795), 1 Esp. 290; 170 E. R. 361, N. P. 
——.]—See AGENCY, Vol. I., pp. 610-613, 
Nos. 23895-2415; INSURANCE, Vol. XXIX., pp. 
60, 61, Nos. 199-206. 

Intention to induce without actual Inducement.]— 
See Part V., Sect. 1, sub-sect. 2, B., ante. 

Knowledge of representee in proceedings for 
rescission.}]—See Part IX., Sect. 3, sub-sect. 1, post. 





(b) Representee with Means of Knowledge. 


564. Failure to use means of knowledge — No 
defence to action.]—(1) If by false & fraudulent 
representations a party is induced to enter into a 
written agreement, & is thereby damnified, he 
may maintain case for the deceit, & give parol 
evidence of the representations, although they are 
not noticed in the written contract. 

(2) The jury were directed to consider whether 
the representation was false & fraudulent; & 
they found a verdict for the purchaser :—Held : 
the ct. would not disturb that verdict on the 
suggestion that the purchaser had the means of 
ascertaining whether the representation was true 
or not.—DOBELL v. STEVENS (1825), 3 B. & C. 623 ; 
5 Dow. & Ry. K. B. 490; 3L. J. 0.8. K. B. 89; 
107 I. R. 864. 
innotations :—As to (1) Apld. Besant v. Richards (1830), 

Tam). 509. Apprvd. Attwood v. Small (1838), 6 Cl. & Fin. 

232. Apld. Ingram v. Thorp (1848), 7 Hare, 67. Consd. 

Price v. Macaulcy (1852), 2 De G. M. & G. 339. As to (2) 

Consd. Attwood v. Small (1838), 6 Cl. & Fin. 232 ; Reynell 

v. Sprye (1852), 1 De G. M. & G. 660. Distd. Kobson v. 

Devon (1857), 5 W. R. 724. Consd. Clarke v. Mackintosh, 

Mackintosh v. Clarke (1862), 4 Giff. 134; Central Ry. of 

Venezuela v. Kisch (1867), L. R. 2 H. L. 99; Mathias v. 

Yetts (1882), 46 L.T. 497. Generally, Refd. Panama & 

South Pacific Telegraph Co. v. Indiarubber, Gutta Percha, 

& Telegraph Works Co. (1875), 32 L. T. 238. 

565. .J—If the declaration state that 
deft. falsely represented that in his public-house 
‘* his returns had averaged, & then averaged £300 
a month.” This allegation is proved by evidence 
that he said he was ‘“‘ doing £300 a month in the 
house’’: the fact, that he named his brewer, & 
kept a pass book of his beer & spirits, & that plitfs. 
neither inquired of the brewer, nor asked for the 
pass book, do not go in bar of the action but are 
fit matter for the consideration of the jury, on the 
question, whether deft. practised a fraud & deceit 
on pitf.—BowriIna v. STEVENS (1826), 2 C. & P. 











337, N. P. 

566. ——.]-— BARLEY v. WALFORD, No. 
18. ante. 

67. -|— The mere possession by a 








purchaser of the means of knowledge does not 
prevent the vendor’s liability for a false repre- 
rea laa v. PEACOCK (1861), 2 F. & F. 
111,.Nu.F: 


5591. On plaintiff¥.}—A purchaser M‘GAURAN (1882), 11 L. R. Ir. 314, 
of a business who seeks damages on PART VIII. SECT. 1, SUB-SECT. 4.— 321.—IR. 
the und that he was induced to A. (b). 


purohase by reason of a fraudulent 
representation as to the expense of 
binge the business cannot succeed 
unlesa he satisfies the onus probandi 
which rests upon him by strictly 1078 
roving the fraud alloged.—KeErr v. 102: 
TARLAND (1914), 29 W. L. R. 759; 6 W 
24 Man. L. R. 832; 20 D. L. R. 


564i. Failure to use means of know- 
ledge—No defence to action.}—SAGER 
v. MANITOBA WIND 
(1913), 24 W. L. R. 725; 4 W. W. 
; 18D. L. R. 203; 6 Sask 
aga. (1914), 27 W. L. 
. W. R. 265; k. 
16 D. L. R, 577.—CAN 








564 iii. .}—The fact that 
pltf. had an opportunity, of which he 
MILL & PomP Co. did not avail himself, of ascertaining 
R. the true state of the facts is no answer 

-L.R. to a claim for rescission of a contract 

R. 656; on the ground of misrepresentation.— 
7 Sask. L. R. 51; Fone) pustes (1902), 22 N. Z. L. R. 
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568. ———- ——.]—Where there has been frau- 
dulent misrepresentation or wilful concealment of 
facts, by which a person has been induced to enter 
into a contract, it is no answer to his claim to be 
relieved from it, that he might have known the 
truth by inquiry.—CENTRAL Ry. Co. or VENE- 
ZUELA (DIRECTORS, ETC.) v. Kisco (1867), L. R. 2 
H. L. 99; 36 L. J. Ch. 849; 16 L. T. 500; 15 
W. R. 821, H. L.; affg. S. C. sub nom. Kiscu v. 
CENTRAL Ry. Co. OF VENEZUELA, Ltn. (1865), 3 
De G. J. & Sm. 122, L. JJ. 


Annotations :—Consd. Panama & South Pacific Telegraph 
Co. v. India Rubber, Gutta Porcha & Telegraph Wor 
Co. (1875), 10 Ch. App. 520, n. Apld. Matliles v. Yetts 
(1882), 46 L, T. 497. Refd. Langhain v. Kast Wheal Rose 
Consolidated Silver-Lead Min Co. (1868), 37 L. J. Ch. 
253. Mentd. Denton v. MacNeil (1866), L. R. 2 Eq. 352 ; 
Ross v. Kstates Investment Co. (1866), L. R. 3 Kq. 122; 
Re Cachar Co., Lawrence’s Case, Re Russian (Vyksounsky ) 
Jron Works Co., Kincaid’s Case Ag 2Ch. App. 412; 
Henderson v. Lacon (1867), L. RK. 5 Eq. 249; Kent v. 
Freehold Land & Brickmaking Co. (1867), L. R. 4 Eq. 
588; Re Madrid Bank, Wilkinson’s Case (1867), 36 
L. J. Ch. 489; Oakes v. Turquand & Harding, Peek v. 
Same, Re Overend, Gurney (1867), L. R. 2 H. L. 325; 
Re Reese River Silver Mining Co., Smith’s Case (1867), 2 
Ch. App. 604; Re Anglo-Danubian Steam Navigation 

& Colliery Co., Walker’s Case (1868), L. Kk. 6 Eq. 30; 

Re Canadian Native Oil Co., Fox’s Case (1868), L. HK. 5 Iq. 

118; Chester v. Spargo (1868), 18 L. T. 314; Hodgkinson 

v. Kelly (1868), L. R. 6 Eq. 496; 22e Estates Investment 

Co., Ex p. Pawle (1869), 38 L. J. Ch. 318; Re Kstates 

Investment Co., kz p. Ashley, Scholey »v. Venezuela 

Central Ry. (1870), 39 L. J. Ch. 354; Re Estates Invest- 

mont Co., McNicll’s Case (1870), L. R. 10 Eq. 503; 

Cargill v. Bower (1878), 10 Ch. D. 502; Blenkliorn v. 

Penrose (1880), 43 L. T. 668; Re Scottish Petroleum Co. 

(1883), 23 Ch. D. 413; Bollairs v. Tucker (1884), 13 

Q. B. D. 562; Newlands v. National Employers’ Accident 

Assocn. (1885), 54 L. J. Q. B. 428; Symonds v. City Bank 

(1886), 34 W. R. 364; Scott v. Snyder Dynamite Pro- 

jectile Co. (1892), 67 L. T. 104; Aaron’s Recfs v. Twiss, 

(1896), A. C. 273; Byrne v. Millom & Askain Hematite 

Jron Co. (1901), 46 Sol. Jo. 85. 


As to equitable doctrine of notice generally, see 
Equiry, Vol. XX., pp. 310 et seq. 


B. Agreement to waive Inquiry. 


569. Clause disclaiming responsibility for in- 
accuracy of representations—No defence if repre- 
sentation fraudulent.}—PEARsON (S.) & Son, LTD. 
v. DUBLIN CORPN., No. 83, ante. 

Waiver of defence of fraud.]-—See CONTRACT, 
Vol. XII., p. 254, No. 2078. 

Watver clause in prospectus.|—See COMPANIES, 
Vol, 1X., pp. 111, 112, Nos, 526-529. 

Sale of goods.]|—-See SALE OF GOODs. 

Sale of land.]—See SALE OF JLAND. 


C. Representations as to Credit. 
Necessity for writing.|——-See GUARANTEE, Vol. 
XXVI., pp. 31-33, Nos. 186-203. 
See, also, Sect. 2, post. 


D. Misrepresentation by Agent for Own Benefit. 
_ See, AGENCY, Vol. I., pp. 588, 591, 592, 595, 596, 
Nos. 2246, 2267, 2268, 2284, 2288. 


E. Res judicata. 
Rated generally, ESTopPpEL, Vol. XXI., pp. 159 
et &eq. 

Two causes of action—Judgment for rescission 
against co-defendant—No defence to action for 
ee a Esrorret, Vol. XXI., p. 222, 
NO. 568. 
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vility for inaccuracy of representat 


No defence tf representation fraudulent. ] 

—A provision in a contract that the 

569 i. Clause disclaiming Hr poles ep hey are te pi solely on ere own 
u en 
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SUB-SECT. 5.—DAMAGES RECOVERABLE. 
A. In General. 
Ppt generally, DAMAGEs, Vol. XVII., pp. 130 

et seq. 

570. Representation as to credit — Reasonable 
damages.|— HUTCHINSON v. BELL, No. 610, post. 

571. Where loss doubtful—Nominal damages.] 
—Where a tenant from year to year, having no 
authority from his landlord to let in a new tenant, 
falsely represented to pltf. that he had, & thereby 
induced him to pay £100 for allowing him to enter 
into possession, & also to take the stock at a 
valuation; but the landlord refusing to accept 
him as tenant, he had to leave after a year’s 
occupation, & it was left doubtful, on the evidence, 
whether, on the whole, pltf. had become a loser 
or gainer; & deft. had paid the first half of the 
year’s rent to the landlord ; the jury, in an action 
for the false representation, were directed that 
they were at liberty, finding for pltf. to give a 
sum less than the £100, or even nominal damages. 
—CRACKNELL v. Davy, DAVY v. CRACKNELL (1858), 
1F. & F. 57. 

Action against director of company.]—-See Com- 
PANIES, Vol. IX., pp. 110, 485, 486, Nos. 518, 3186. 

Breach of contract to transfer shares.|—See 
CoMPANIES, Vol. 1X., p. 858, Nos. 2268-2275. 


B. Directness and Remoteness. 

See, yencrally, DAMAGES, Vol. XVII., pp. 95 
et seq. 

572. Damage must be natural result of repre- 
sentation.|—Jnan action on the case,in the nature 
of deceit, proof of any one of the facts charged 
will be sufficient to maintain the action, provided 
the injury which is charged appears to have 
resulted from that one fuct.—BRENNING  v. 
STEVENS (1826), 5 L. J. O.S. K. B. 48. 

573. ———.|—— A tradesman can only recover 
against a person making a false representation of 
the means of one who referred to him, such 
damage as is justly & immediately referable to 
the false representation.—CORBETT v. BROWN 
(1832), 5 C. & BP. 303, N. P. 

574, ——.'—Declaration stated that pltf. had 
bought of C. & Son certain goods for a sum men- 
tioned, which deft. had lent pltf. on his personal 
credit, without agreement for any lien on them in 
respect thereof ; which sum pltf. paid to C. & Son, 
who accepted it in payment for the goods; yet 
that deft. falsely & wrongfully pretending that he 
was entitled to such lien, & had a right of pre- 
venting their delivery to pltf. till the said loan 
should be repaid, wrongfully & maliciously & 
without reasonable or probable cause in that 
behalf, but under colour of the said pretended 
lien, ordered C. & Son not to deliver the said goods 
to pltf., but to keep them till they received further 
orders ; in consequence whereof C. & Son refused 
to deliver them to him. Plea, that pltf. never 
paid C. & Son :—Held: the action was maintain- 
able, for after putting the averment of payment 
which had been traversed out of consideration, it 
appeared sufficiently that deft. knew that there 
was no agreement for a lien on the goods, & that 
there was no obligation on C. & Son to deliver the 
goods to pitf. without payment; & that their 
refusal so to deliver the goods to pltf. arose from 
deft.’s statement, & the damage directly resulted 
from that act of his.—GREEN v. BUTTON (1835), 2 


answer to a charge that the contract 
wus induced by fraud.—CaMPBELL v. 
HaMILL, [1925] 4 D. L. R. 958; [1925] 
3 W. W. R. 628.—CAN. 


into it is no 
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Sect. 1.—In general: Sub-sect. 5, B., C. & D.] 


Cr. M. & R. 707; 1 Gale, 349; Tyr. & Gr. 118; 

5 L. J. Ex. 81; 150 BE. R. 299. 

Annotations :—Refd. Lumley v. Gye (1853), 2 E. & B. 216; 
Lynch v. Knight (1861), 5 L. T. 291; | Wren v. Weild 
(1869), L. R. 4 Q. B. 730; Miller v. David (1874), 30 L. T. | 
58; Allen v. Flood, [1898] A. C. 1. 

575. eres v. MARWOOD, No. 155. ante. 

576. ——.|—A declaration, alleging that pltf., 
deft., & C. entered into a joint speculation in 
railway shares, C. advancing £6,000, £2,000 on 
his own behalf, £2,000 as a Joan to pltf., & £2,000 on 
behalf of deft.; that C. being desirous of retiring 
from the adventure, deft. offered to take upon 
himself the whole of the adventure & debt, pro- 
vided pltf. would consent to abandon his share 
of it to deft., & C. would accept deft. as his debtor 
in the place of pltf., for £2,000; that pltf. did so 
abandon, etc., & deft. agreed to take upon himself, 
etc., & C., on the faith of such agreement, con- 
sented to accept deft. as debtor in place of pltf. ; 
nevertheless deft., knowing that he alone was 
capable of proving pltf. to have assented to the 
arrangement, fraudulently, ctc., before the passing 
of Kividence Act, 1851 (c. 99), & in order to induce 

C. to believe that the joint adventure had never 

been put an end to, & to induce C. to sue pltf. for 

£2,000 & to deter pltf. from calling deft. as a 

witness, & to destroy his credit as a witness if he 

were called, wrote & sent to C. a letter purporting 
to be addressed to pltf., but being in fact directed 
to C. wherein he fraudulently & falsely pretended 
to expostulate with pltf., & asserted that pltf. had 
poe y refused to concur in the arrangement ; 

y means whereof C. was induced to & did believe 
that pltf. had never agreed to retire from the 

adventure, & that, acting on such belief, C. 

brought an action against pltf. to recover the 

£2,000, which action was referred to an arbitrator, 
upon the terms that ncither pltf. nor deft. should 
be examined as witnesses; & that the arbitrator 
awarded against pltf. for £2,486 which pltf. was 
compelled to pay; discloses no cause of action, 
the damage alleged not being shown to be a natural 
result of the wrongful act of deft. Judgment 

affirmed.—CoLLins v. CAVE (1860), 6 H. & N. 131; 

30 L. J. Ex. 55; 6 Jur. N.S. 1160; 8 W. R. 586; 

158 E. R. 54, Ex. Ch. 


Annotations :-—Refd. litzjohn o. Mackinder 
N.S. 1283; Spedding v. Nevoll (186%), 38 





(1861), 7 Jur. 
L. J.C. P. 133. 


ie ——.]— RicHARDSON v. DuNN, No. 592, 
post, 
578. ——.]—Barry v. CRoskEY, No. 370, ante. 
579. -}— In an action for fraudulent mis- 





representation pltf. may recover damages for any 
injury which is the direct & natural consequence 
of his acting on the faith of deft.’s representations. 
Therefore, where a cattle dealer sold to pltf. a cow, 
& fraudulently represented that it was free from 
infectious disease when he knew that it was not, & 
pltf. having placed the cow with five others, they 
caught the disease & died :—Held: pltf. was 
entitled to recover as damages the value of all the 
cows.—MULLETT v. MASON (1866), L. R. 1 C. P. 
559; Har. & Ruth. 779; 35 L. J. C. P. 298; 14 
L. T. 658; 12 Jur. N.S. 547; 14 W. R. 898. 


Annotations :—Consd. Smith v. Green (1875), 1 C. P. D. 92. 
Reta. Wright v. Hotton Downs Co-op. Soc. (1884), Cab. & 


580. ——-.] — RICHARDSON v. SILVESTER, No. 
284, ante. i 


PART VIII. SECT. 1, SUB-SECT. 5.—C. 


58381. Generalrule. —SynpicaT LYON: 
NAIs DU KLONDYEE v. BARRETT (1905), 


583 li. 
ages 





36S. C. R. 279.—CAN. 

-}-The measure of dam- 
is the amount which pitf. has 
lost by acting on the representation.— 


MISREPRESENTATION AND FRAUD. 


581. ——-.]—ANDREWS v. MOCKFoRD, No. 376, 
ante. . 

582. Costs incurred on discovering falsity of 
representation—-Too remote.|—Costs incurred upon 
the discovery of the falsehood of a representation 
in order to reverse the consequences of the repre- 
sentation, are too remote an injury to be included 
in a verdict upon an action of fraud. It devolves 
upon pltf. to show actual loss to himself in such an 
action, & without proof of that loss, a verdict 
cannot be entered for nominal damages.—HYDE v. 
BULMER (1868), 18 L. T. 293. 

Mental shock resulting from misrepresentation. ] 
—See DAMAGES, Vol. XVII., p. 100, No. 150. 


C. Actual Amount of Loss. 


583. General rule.|—One of several partners 
in a banking house, being also a co-trustee with 
other persons, such trustees being entitled to 
certain stock & the dividends thereon, forged a 
power of attorney to transfer the stock, which was 
sold & transferred under such forged power. 
After the transfer he made false entries in the 
partnership books, by which he regularly credited 
the trustees with the supposed dividends upon the 
stock. It did not appear that any account 
recognising such false entries had been delivered 
to the trustees by the partners before their bkpcy. 
They, however, paid checks drawn on the credit 
of the dividends supposed to have been received, 
& which checks were duly paid :—Held: as the 
trustees were entitled to recover the dividends at 
the Bank of England, they could not treat the 
amount of those dividends as money had & 
received to their use by defts., the bankers, 
although the bankers might be liable to an action 
on the case for deceit, in which damages might be 
recovered in proportion to the injury arising from 
their untrue representation, that they had received 
the dividends for the use of the trustees. HUME 
v. BOLLAND (1882), 1 Cr. & M. 180; 2 Tyr. 575 ; 
149 EK. R. 343. 


Annotation :—Consd. Coles v. Bank of England (1839), 10 
Ad. & El. 437. 


584. -}—To a declaration for a false 
representation, whereby pltf. was induced to pay 
£2,000 & ‘‘ sustained great loss & became & was 
adjudicated bkpt. & suffered great personal 
annoyance & was put to great trouble & incon- 
venience & was greatly injured in character & 
credit,’’ deft. except as to the claim in respect of 
the adjudication in the bkpcy., & the remainder 
of the personal damage alleged, pleaded that 
before action, pltf. had been adjudicated bkpt., 
that the loss sustained was a pecuniary loss, & 
that the right to sue for it passed to his assignees : 
—Held: the only damage recoverable was a 
direct pecuniary loss, the right to sue for which 
passed to the assignees, & therefore the plea was a 
good answer to the whole declaration & might have 
been so pleaded.—HopaGson v. SIDNEY (1866), 
L. R. 1 Exch. 313; 4 H. & C. 492; 35 L. J. Ex. 
182; 14 L. T. 624; 30 J. P. 615; 12 Jur. N.S. 
694; 14 W. R. 923. . 
Annotations :—Consd. Morgan v. Steble (1872), Lb. R.7 Q. B. 


611; Kellaway v. Bury (1892), 66 L. T. 599. Refd. Rose 
we. Buckett, [1901) 2 K. B. 449. 


585. .|—A first mtgee., under his power of 
sale, sold some building land. The particulars, 
which were prepared by the auctioneers, stated 
that the roads on the property were kerbed & 
sewered, but this statement was found to be 








EQuiTaBLE LIFE ASSURANCE SOCIETY 
OF UNITED STATES vt. BERTIE (1890), 
8 N. z. L. R. 579.—N.Z. 


Part VIII.—Action ror DaMaGEs For FRAvD. 


incorrect, & the purchaser claimed & obtained 
compensation. The second mtgee. brought this 
action against the first mtgee. for an account, & 
he claimed that the first mtgee. was liable to be 
charged with the amount actually allowed for 
compensation :—Held: the measure of damage 
was the amount of the actual loss occasioned by 
the mis-statement.—Tomuin v. Luce (1889), 43 
Ch. D. 191; 59 L. J. Ch. 164; 62 L. T.18; 54 
J. P. 486; 38 W. R. 323; 67. L. R. 103, C. A. 
586. ——.]—McCONNEL v. WriGut, No. 396, 


ante. 

587. Including compensation for time lost — 
Not anticipated profit.\-Where a principal em- 
ploys an agent to procure an engagement, & the 
principal is able to show that he was induced to 
take up the engagement by the negligence or 
innocent misrepresentation of the agent, the true 
measure of damage is the principal’s actual loss 
& not his anticipated profit; but a sum may be 
awarded for compensation for time lost as part of 
his actual loss.—JOHNSTON v. BRAHAM & CAMP- 
BELL, LTD., [1917] 1 K. B. 586; 86 L. J. K. B. 
613; 116 L. T. 188; 61 Sol. Jo. 283, C. A. 


D. Difference between Actual Value and Price Paid. 
_ 588. General rule.|—-The measure of damages 
in this case is the difference between the real value 
of the property & the sum which pltf. was induced 

give for it (ABBoTT, C.J.).—PEARSON v. 
WHEELER (1825), Ry. & M. 303, N. P. 

589. ——.] — Pltf. purchased an hotel from 
deft. upon certain representations which turned 
out to be false & fraudulent. Upon tinding out 
the fraud pltf. did not rescind the contract, but 
kept on the hotel for two years. In an action to 
recover damages for the fraudulent misrepre- 
sentations :—Held: the measure of damages was 
the difference between the price paid by pltf. & 
the real value of the hotel, & special damage 
occurring after the discovery of the fraud, when 
pltf. might have rescinded the contract, could not 
be recovered.—HAMER v. JAMES (1886), 2 'T. L. R. 
on C. re ; subsequent procecdings (1887), 4'T. L. R. 

5 ] * e 
Annotation :—-Refd. Pock v. Derry (1887), 37 Ch. D. 541. 


hia ——.J|—ARNISON v. SMITH, No. 374, 
ante. 
591. ——-.]—DuNCAN v. ScarrFE (1888), 4 


TI. L. R. 716. 

592. Additional sum for time lost.} — Pitf. 
being desirous of purchasing a public-house, A. 
introduced him to C. who had one to dispose of, 
& who referred pltf. to her agent B. A. volun- 
teered to see B. on the subject, & accordingly went 
to him & afterwards told pltf. that B. represented 
the receipts of the house to average a certain sum 
daily ; upon faith of which statement pltf. bought 
the house for £400. It turned out that the value 
of the business had been grossly exaggerated, & 
pitf. without any notice to A., & without making 
any inquiry, brought an action against C. charging 
her with a deceitful representation on the sale. 
B. swore at the trial that he never made any such 
representation as A. stated; & the jury being 
Satisfied that A.’s statement was false, returned a 
verdict for deft. 

Plitf. then sued A. for damages he had sustained 
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P 588 i. General rule.}—JELLETT v. 
AUS U? (1877), 3 V. L. R. (L.) 209.— 





based upon 

eee itf. to 

588 fi. ——.}—¥Fawcetr v. JOHNSON amd fc 
Ns 15 Ss. R. N. Ss. W. 51.—AUB. 


__ fil, ———.}—JOHNSTONE v. HALL 
(1894), 10 Man. L. R. 161.—CAN. CAN. 


-/—-The only damages 

recoverable in an action of deceit 

false represontations 
det brady 

‘erence 

paid for the thing purchased 

real value.— ROSEN v. LINDSAY (1907), 

7W.L. R.115; 17 Man. L. . 261.— 
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from his false representation, when the jury gave 

him £300, being the difference between the price 

he gave for the business & the sum for which he 
afterwards sold it, £100 for loss of time, & £151 5s. 
the costs of the abortive action against C. :—Held : 

—the action was maintainable so far as related to 

the £300 & the £100; but the costs of the first 

action were not, under the circumstances, the 
natural & proximate consequence of A.'s mis- 
representation, & therefore were not recoverable.— 

RICHARDSON v. DUNN (1860), 8 C. B. N. S. 655 ; 

30 L. J.C. P. 44; 21. T. 480; 8 W. R. 582; 141 

E. R. 1323. 

598. Date of ascertainment of value—Date of 
purchase.|—-If a man is induced by misrepresenta- 
tion to buy an article, & while it is in his possession 
it becomes destroyed or damaged, he can only 
recover the difference between the value repre- 
sented & the real value at the time he bought 
(COCKBURN, C.J.).—Twycross v. GRANT (1877), 2 
C. P. D. 469; 46 L. J. Q. B. 636; 36 L. T. 812; 
25 W.R. 701, C. A. 3 subsequent proceedings (1878), 
4C. P. D. 40, C. A. 

Annotations :-—Apld. Waddell v. Blockey (1879), 4. Q. TL. D. 
678; Capel ¢. Sim's Ships Compositions Co, (1888), 57 
L. J. Ch. 713. Refd. Arkwright v. Newbold (1881), 17 
Ch. D. 301; Peok * Derry (1887), 37 Ch. D. 5415 Shaw 
v. Holland (1900), 82 L. T. 782; Calthorpe », Prechmany, 
Macleay v. Tait (1905), 75 L. J. Gh. 90. Mentd. Je 
Caorphilly Colliery Co., Ormorod’s Cause (1877), 37 LL. 'T. 
244; Craig ev. Phillips (1877), 7 Ch. D. 2495 emina Silver 
Mining Co. ». Lewis (1879), 4 CG. PP. D. 3065 Sullivan ©. 
Mitealfe (1880), 5 C. P. D. 455 5 Be Great Wheal Polgooth 
Co. (18383), 53 L. J. Ch, 42; Samway v. Winch (1893), # 
T, L. R. 552; Baty ». Keswick (1901), 85 L. T. 18; 
Cackett v. Keswick, [1902] 2 Ch. 4463 Broome ¢. Speak, 
(1903] 1 Ch. 586; Watts rv. Bucknall, (1908) 1 Ch. 766; 
Shepheard v». Broome, [19004] A. C. 3423 Stovens v. 
Hoare (1904), 20 'T. L. R. 407: Nash ov. Calthorpe, 11905) 
2 Ch. 237; Marshall v. Morrison, [1907) W.N. 2%. 

594. ———.]—Pltf., a shareholder, claimed 
damages against defts. for non-disclosure in the 
prospectus of a contract, in breach of Cos. Act, 
1867 (c. 181), s. 38 The co., a@ copper co., was 
incorporated on May 29, 1899, & was in Jiquida- 
tion. Deft., K., was chairman of the directors & 
partner in the firm of M., of high reputation in the 
copper trade, & defts., C., another director, & 
W., were both promoters. In the course of the 
promotion C. wrote to M. & co., on Mar. 10, 1899, 
that in consideration of their underwriting 10,000 
shares, they were to receive 12,000 vendors’ shares 
as commission, they were to be appointed com- 
mercial agents, the offlce of the co. was to be at 
their address, & K. was to go on the prospectus 
as chairman. In fact, 2,000 shares only were 
attributable to commission, the balance being for 
the use of the names of M. & K. This contract 
was not disclosed in the prospectus. There was 
no fraudulent intention, but the omission was due 
to a misunderstanding between counsel & the 
solr. as to the nature of the contract :—Held: the 
measure of damages was the difference between 
the amount paid for the shares & their actual 
value the day after allotment.—CACKETr wv. 
KESWICK, [1902] 2 Ch. 456; 85 J..7.14; 50 W. KR. 
10; sub nom. Cackerr v. KESWICK, BATY vv. 
KESWICK, (1901) 17 T. L. R. 664; 45 Sol. Jo. 671 ; 
on appeal, [1902] 2 Ch. 469, C. A. 


Annotations :—Mentd. Watts v. Bucknall, {1903] 1 Ch. 766; 
De La Cour v. Clinton, Trechinann v. Calthorpe (1904), 90 
L. T. 615; Exploring Land & Minerals Co. v. Kolckmann 
(1905), 94 L. T. 234; Nash v. Calthorpe, [1905] 2 Ch. 237. 


588 vy. J—KELLY v. BRADLEY 
(1916), 33 WwW. L. . 747.—CAN. 

588 vi. -}~HABPER vv. SHAUER 
roperty (1922), 65 D. L. R. 616; 15 Sask. 
tween the oe a HR. 4103 (1922) 2 W. W. R. 219.— 

its CAN. 








688 vii. ———.}—SIsSONS8 v. HASBARD 
(Alta.), (1923] 4 D. L. R. 186; [1923] 
3 W. W. R. 105.—CAN. 
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Sect. 1.—In general: Sub-sect.5, D. Sect. 2. Part 
IX. Sect. 1: Sub-sect. 1.] 
595. J—In Dec. 1896, a promoting 








co. in the name of R. agreed to purchase two 
music halls for £24,000, with a view to sell them at 
an enhanced price to a theatre co. which it intended 
to promote for the purpose. On Feb. 1, 1897, Kt. 
agreed to sell the music halls to C. as trustee for 
the intended theatre co. for £75,000, to be paid 
partly in cash & partly by mtges., debentures, & 
fully paid shares, the vendor undertaking to pay 
all preliminary expenses & to expend some £5,000 
in repairs. Both R. & C. were mere nominees of 
the promoting co. On Feb. 2, the theatre co. was 
incorporated, & on Feb. 4, the directors of the 
theatre co., who were all nominated by the pro- 
moting co., mu wad the prospectus & adopted 
the purchase by C., which was subsequently 
carried out. The business failed, & the music 
halls were sold by the mtgees. The promoting co. 
was the promoter of the theatre co., & was 
responsible for the prospectus, which concealed the 
fact that the promoting co. was the true owner, & 
further contained fraudulent misrepresentations : 
—Held: the promoting co. was liable in damages 
to the theatre co., the measure of which was the 
difference in value between the consideration paid 
by the theatre co. & the actual value at the date of 
the purchase of the properties which it acquired.-—— 
Re LEEDS & HANLEY THEATRES OF VARIETIES, 
Lrp., [1902] 2 Ch. 809; 72 L. J. Ch. 13 87 L. T. 


488; 651 W. R. 3; 46 Sol. Jo. 648; 10 Mans. 

72, C, A. 

Annotations :—Mentd. He Darby, Kx p. Brougham, [1911] 
ar 05; Omnium Electric Palaces v. Barnes, [1914] 1 
oh. 33s 
596. Subsequent depreciation not con- 








sidered.]|—L. ordered deft. to buy for him rupee 
paper; deft. sold rupee paper of his own to L., 
whilst he fraudulently led I. to believe that it 
belonged to third persons. The value of rupee 
poner afterwards became considerably less, but 

. held for many months, what deft. had sold to 
him, & ultimately resold it at a loss of £43,000 :—- 
Held: the measure of damages was not the amount 
of the loss ultimately sustained by L., but the 
difference betwcen the price which he paid for the 
rupee paper & the price which he would have 
received if he had resold it in the market forthwith 
after purchasing it.— WADDELL v. BLOCKEY (1879), 
4Q. B.D. 678; 48L. J.Q. B. 517; 41 1. T. 458, 
27 W. RB. 931, C. A. 
Annotation :-—~Mentd. Cavendish-Bentinck v. Fenn (1887), 

57. T. 773. 

587. ——— —-—-- --— .]—-IIAMER v. JAMEs, No. 
589, ante. 

Actions ss directors of companies.]——Sce 
COMPANIES, Vol. IX., pp. 110, 127, 129, Nos. 517, 
518, 659-661, 678. 


SrctT. 2.—PARTICULAR INSTANCES. 


Against auctioneers.)—-See AUCTION & AUCTION- 
EERS, Vol. III., pp. 43, 44, Nos. 303-312. 

Against banks.|—See BANKERS, Vol. III., pp. 
161, 162, 172, Nos. 239, 240, 295, 296. 

Against building societies.) —See Bui_pInG 
Socigriss, Vol. VII., p. 491, Nos. 224, 225. 

Against companies & officers of companies.]— 
See COMPANIES, Vol. IX., pp. 62, 122-129, 248, 
484-487, 501, Nos. 178, 626-682, 1553, 3179— 
3195, 8288-8286. 

598. On contract — Representations inducing 
contract.}—DOoBELL v. STEVENS, No. 564, ante. 


MISREPRESENTATION AND FRAUD. 


599. Commission of criminal offence.|—BuR- 
ROWS v. RHODES, No. 455, ante. 

On guarantee in fraud of creditor.|—<See 
GUARANTEE, Vol. XXVI., pp. 98, 99, Nos. 676— 
680. 

Against infants.]|—See Inrants, Vol. XXVIII, 
p. 180, Nos. 396-402. 

On insurance contracts-——Recovery of premiums.] 
—=See INSURANCE, Vol. XXIX., pp. 61-63, 370- 
372, Nos. 208-218, 2972-2982, 2986. 

600. Obtaining money by counterfeit letter— 
Right of action of master for fraud on servant.|— 
An action on the case for deceit lies for a master 
against a person for obtaining his money from the 
hands of his servant by means of a counterfeit 
letter, & the contents of the letter need not be 
shown.—TRACY v. VEAL (1609), Cro. Jac. 223 ; 
79 E. R. 194; sub nom. Tracy's CASK, Jenk. 
315. 

Against partners.]--—Sec PARTNSERHIP. 

Liability on bill of exchange.|—-Sce BILLS 
OF EXCHANGE, Vol. VI., p. 98, Nos. 689, 690. 

601. For personation.|—THOMSON v. GARDNER 
(1596), Moore, K, B. 5388; 72 EH. R. 743. 
acon :—Mentd. Manby v. Scott (1662), O. Bridg. 








602. On promise—Absence of consideration 
immaterial.]—Smirn v. EpMUNDs (1589), cited 1 
Leon. 186; 74 BE. R. 171. 

603. Representation as to credit of third party— 
Necessity for proof of fraud.]—Scortt v. Lara, No. 
337, ante. 

604. —-—— -—-- .]--In an action on the case, for 
giving a false character, it is not sufficient to charge 
deft. with knowledge that the party recommended 
was in bad circumstances, that he, deft., had him- 
self arrested him; & deft. may go into evidence 
to explain the circumstances. -—Woon v. WAIN 
(1796), 1 Msp. 441; Peake, Add. Cas. 79; 170 
Ih. R. 413, N. P. 


605. ---—- -— .|-- HAYCRAFYT uv. CREASY, No. 
26, ante. 

606. - —-- —--.].- fYRE v. DUNsFoRD, No. 
144, ante. 

607. ---— -—--.]—~ Tapp wv. LEE, No. 125, 
ante. 

608. - - -- -4|--Arbitrator, to whom an 


action on the case for a fraudulent representation 
of the circumstances of A. was referred, found that 
deft., knowing the object of pltfs.’ inquiries, had 
omitted to state the material facts of the existence 
of debts due by A. to him, & of his holding A.’s 
watrant of attorney, & that therefore he did not 
give a fair representation of what he knew con- 
cerning A.’s credit; & that deft., although he did 
not mean to hold out any inducement to pltfs. to 
trust A., thereby misled pltfs., & created in them 
a false confidence in the circumstances of A. 


| Arbitrator acquitted deft. of all collusion with A., 


& of all fraud at the time of making the repre- 
sentation, but feeling himself compelled by ad- 
judged cases, which he mentioned, to decide that 
the knowledge of the falsehood of the thing 
asserted was in itself fraud & deceit, he awarded in 
favour of pltfs. The ct. set aside the award, on 
the ground that the arbitrator had, on the face of 
it, acquitted the deft. of fraud & deceit.—AMEs v. 
MILWARD (1818), 8 Taunt. 637; 2 Moore, C. P. 
713,; 129 E. R. 532. 

609. -]—If a man, by a false representa- 
tion, induces another to supply goods on the credit 
of a third person, & enters into a collateral under- 

ing, not in writing, to pay for them, he is not 
liable as for goods sold, but must be sued in an 
action of deceit.—THOMPSON v. BOND (1807), 1 
Camp. 4; 170 E. R. 856, N. P. 





Part [X.—PROCEEDINGS FOR RESCISSION. 


610. ———.]—If A. make an inquiry of B. as to 
the circumstances of C. with respect to opening an 
account with him as a general customer, & B., 
fraudulently misrepresents them, in consequence 
of which A. sells C. goods from time to time, & is 
afterwards a loser by him, an action lies for the 
deceit, although the buyer pays for the first 
parcels of goods, on the purchase of which the 
reference is made. But deft. is liable only within 
a reasonable time, & to a reasonable amount. If 
one who has sold goods on the representation of 
another concerning the buyer’s circumstances, 
afterwards tells the buyer he will sell him no 
greater amount without further references, & after 
that entrusts him to a greater amount, the author 
of the misrepresentation is not liable beyond the 
sum due at the date of pltf.’s declaration.— 
HUTCHINSON v. BELL (1809), 1 Taunt. 558; 127 


E. R. 950. 
alenotaison :—Refd. De Graves v. Smith (1810), 2 Camp. 


611. ——.]—If <A. inquires generally of B. 
concerning the circumstances of C., A. cannot 
maintain an action against B. for a deceitful 
representation upon this subject if C. pays A. for 
the goods which it was in contemplation to sell 
when the representation was made, although C. 
becomes insolvent & is indebted to A. for other 
goods subsequently sold. Aliter if A. had in- 
quired of B. whether C. was worthy to be trusted 
as a general customer, or if there had been any 
conspiracy between B. & C. to cheat A. by paying 
for the first parcel of goods.—DE GRAVEs v. SMITH 
(1810), 2 Camp. 533; 170 E. R. 1242, N. P. 

612. -]—Effect of wilful misrepresentation 
as to credit; giving a remedy by way of damages 
on the ground of fraud; but administered with 
great caution.—E£z p. CARR (1814), 3 Ves. & B. 
108; 35 E. R. 420. 

; Necessity for writing.]|—See GUARANTEE, 
Vol. XXVI., pp. 31-33, Nos. 186-203. 

: Action against bank.] — See BANKERS, 
Mes III., pp. 163-165, 305, Nos. 250-254, 991, 

















613. On sale of business—Sale must be proved. | 
—AIn case for a fraudulent representation on the 
sale of a commission business, the declaration 
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alleged that pltf. bargained with deft. to buy of 
him his interest in a certain lease, & a certain lease, 
& certain fixtures, etc., & the goodwill of a certain 
business, for £700, & that deft., by then falsely, 
fraudulently, & deceitfully pretending & repre- 
senting to pltf. that the amounts received for 
commission in the course of the business, & the 
net profits of the trade, were of a certain amount, 
then sold to pltf. the lease, fixtures, etc., & the 
goodwill of the business at & for a certain sum, 
& it then went on to allege that the representation 
was false, & a consequent damage to pltf. :—Held : 
under not guilty, pltf. was bound to prove a sale, 
by production of the agreement between the 
parties, which appeared to be in writing, as well 
as a false & fraudulent representation, & it was not 
enough to prove an assignment of the lease, etc.— 
MUMMERY v. PAUL (1845), 1 C. B. 316; 4 L. T. 
O.S. 373; 135 BK. R. 561. 

On sale of goods.|—Sce SALE OF GOUDS 

On sale of land. }—Sce SALE oF LAND. 

614. On sale of tithes—Misrepresentation as to 
title.|—An action of deceit will not lic against a 
person for falsely affirming that he was incumbent 
of such a vicarage, & had a right to the tithes, & 
afterwards selling them, although the vendee lost 
the tithes thus purchased by their being taken by 
the lawful incumbent; for the seller could not 
have them without title, & the buyer is at his peril 
to see it.—ROSWEL v. VAUGHAN (1607), Cro. Jac. 
196; 79 E. R. 171. 
sinnotations :—Distd. Medina v. Stoughton (1699), 1 Ld. 

Raym. 593. Refd. Cross v. Gardner ee 1 Show. 68 ; 

Pasley v. Freeman (1789), 3 Term Rep. 51. Mentd. Burnby 

v. Bollott (1847), 16 M. & W. 644. 

615. For work & labour—-Misrepresentation as 
to amount.|—A. engaged to convey away certain 
rubbish for B. at a specified sum, under a fraudulent 
representation by 3B. as to the quantity of the 
rubbish which was to be so conveyed :—Held: 
in an action for the value of the work actually 
done A. could recover only according to the terms 
of the special contract ; although, when he dis- 
covered the fraud, he might have repudiated the 
contract, & sued B. for deceit.—SELWAY v. Fouu 
(1839),5 M. & W. 83; 8 LL. J. Ex. 109; 161 KW. R. 
36. 








Part IX.—Proceedings for Rescission. 


SEcT. 1.—NATURE_AND CONDITIONS OF RIGHT 
TO RESCIND. 


SUB-SECT. 1.—IN GENERAL. 


Remedies for misrepresentation generally.|— 
See Part VII., ante. 

616. Right to rescind—Contract induced by mis- 
representation.|——-There are two sorts of rules 
calculated to defeat fraud, one to protect good & 
innocent people, by rescinding a fraudulent agree- 
ment, into which they are drawn (LORD MANs- 
FIELD ).— CLARKE v. JOHNSON & Co. (1773), Lofft, 





PART IX. SECT. 1, SUB-SECT. 1. 
‘ 616i. Right to rescind—Contract in- 
KIDNEY pp nebsarh oa B34) 
Sun 


146.—CAN. 


land will not 





be rescinded.—WaATSON MANUFACTUR- 
ING Co. vo. STOCK (1889), 6 Man. L. R. 


616 iv. -——- ——. 
contract for the sale of an interest in 
be rescinded for mere 


7156; 98 E. R. 903; sub nom. CLARKE v. Sune & 


JOHNSON, 1 Cowp. 197. 
Annotations :-—Refd. King v. Scrape (1795), 1 Esp. 432; 
Abbotts v. Barry (1820), 2 Brod. & Ling. 369; Banque 
’ Belgo pour!’ Ktranger Soc. Anon. v. Hambrouck, Spanog e, 
etc, (1920), 123 L. T. 495. Mentd. Lowndes v. Anderson 
1810), 13 Kast, 150; Fielding v. Kymer (1821), 2 Brod. & 
ing. 639; Sinclair v. Brougham, (1914) A. C. 3938. 
617. —-—.|—OAKES v. TURQUAND & 
HARDING, PEEK v. SAME, fle OVEREND, GURNEY & 


Co., No. 130, ante. 
618. ——— ———.]—-The owner of an estate 


agreed to sell it for £250,000, representing it to 








fraud.—ABREY v. VICTORIA PRINTINU 

Co. (1912), 21 O. W. KR. 444; 30. WLN. 
866 : 2 D. L. KH, 208.—CAN. 

}—-Au_ executed 616 vi. ——-- ----—-.} —FRANZ v. Han- 

SEN (Alta.), (1917) 3 W. W. KR. 77; 36 

D. L. HK. 349.—CAN 








616 ii. —— ——_.} HUTCHINSON v 
CaLDER (1884 . L. R. 46.— | innocent misrepresentation.—CoLe v. 616 vii. .}~An innocent 
CAN. (1884), 1 Man. L. R. 46.— | Dove (1898), 29 8. C. R. 291.—CAN. misreproontation on a material point, 
iii, —_— -—-—_.}—-If th - 6 v. ——.}+-Misrepresenta- | induc © en nto a contract 
sentation is untrue, & made pooklansly, iin ie ie ground jor netting aside an | is a ground for rescission of the con: 
without reasonable und for | executed contract unless there is fraud | tract.—PARKE v. HaMMAN, [1907] 
belief in ite truth, the contract might | or misrepresentation amounting to | T. H. 47.—8. AF. 


J.—-VOL. XXXV. 
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Sect. 1.—Nature and conditions of right to rescind: 
Sub-sects. 1 & 2, A., B. & C.]) 


contain 1,530 acres. The purchaser agreed to 
sell it to a co. for £350,000, of which £150,000, was 
pac to him, £75,000 in cash, & bonds for £75,000, 

he paid the vendor of the estate £50,000 as a 
deposit. It appeared that the estate contained 
less that 1,100 acres, & the co., having at the time 
only £1,536 in hand, complained to the purchaser 
of the deficiency, & he then wrote to the vendor 
decling to eomplete. The co. afterwards rescinded 
the contract :—Held: the co. were entitled to 
rescind on the ground of misrepresentation though 
they might have been able to ascertain the extent 
of the estate —ABERAMAN IRONWORKS v. WICKENS 
ed 4 Oh. App. 101; 20 L. T. 89; 17 W. RR. 
Annotations :—Refd. Torrance v. Bolton (1872), L. R. 14 Eq. 

124. Mentd. Fenwick v. Bulman (1869), L. R. 9 Ka. 
165; Goodford v. Stonchouse & Nailaworth Ry. (1869), 
38 L. J. Ch. 307; Mycock v. Beatson (1879), 13 Ch. D. 
384; Fleming v. Loo, {1901} 2/Ch. 594. 





619. ——— -J—CREE v. STONE (1907), Z'imes, 
May 10. 
620. —-—- --——- Relief granted against one 


partner—Damages already recovered against other.]| 
—-RAWLINS v. WICKHAM, No. 27], ante. 

621. —-_—_- --— Misrepresentation made_ to 
eR on by plaintiff.)—Srmwart & Co. v. 

EBDR (1903), Zimes, Dec. 8, C. A. 

622. —— General statement—Where no 
duty to disclose.|—Where two parties are nego- 
tiating at arm's length, a general communication, 
which is in fact untrue, made where there was 
no duty of disclosure on the party making it, 
is not such a misrepresentation as to be ground 
for the rescission of a contract.—KELLY v. 
INDERTON, [1918] A. C. 191; 82 L. J. P. C. 57; 
107 1. TI. 781, P. C. 

-—— Contract to take shares.|—Sce Com- 
PANIES, Vol. IX., pp 117 ct seg. 

- -—— Principle applied to gifts.]—Sce Girrs, 
Vol. XX V., p. 523, No. 163. 

——— ~-— Contracts of insurance.|—-Scee INsuR- 
ANCE, Vol. XXIX., p. 371, Nos. 2977-2982. 

Setting aside—Awards.]—Sce ARBITRATION, Vol. 
II., p. 651, Nos. 1828-1835. 

-——— Judgments or orders.]—Sce Practice. 











SUB-SECT. 2.—PROOF OF Fraup. 
A. Where Relief sought on Ground of Mis- 
representation. 

623. Proof of fraud not necessary.]—Pitf. was 
a single lady, about fifty-three years of age, & the 
heiress-at-law of her deceased brother. Deft. 
had been the brother's agent, & managed his 
property for him till his death, & for pltf. after- 
wards. Ptf. knew nothing of her brother’s affairs. 
Soon after the brother’s death deft. informed pltf. 
that her brother had left some land, to which she 
was entitled as his heiress-at-law, & asked her what 
she meant to do with it, adding, that her brother 
often said deft. & his daughter were to have it, 
but he never in any way made it over to them. 
Pitf. then asked deft. what was the value of the 
land, & he answered, ‘‘ £100, may be a trifle more 
or less’; & asked her whether she was willing 
that he should purchase it at that price. On her 
saying yes, deft. further added that all his property 
would come to his daughter, & that he ahold have 


MISREPRESENTATION AND FRAvUD. 


it made over to her. Deft. then asked pitf. 
whether she would like to consult any one on the 
subject, & she replied that she did not want that, 
because she had perfect confidence in him. The 

roperty was really worth about £750 or £800. 
Pitt executed a conveyance of it to deft.’s daughter 
in fee, for the expressed consideration of £500 ; 
but was paid only £100 on the transaction. _ 

Deft. explained the amount of the considera- 
tion money by alleging, but not proving, that there 
were grit due to him from pltf.’s brother, 
which, if taken into account, would have reduced 
the value of her interest in the property to the £100. 

Plitf., on ascertaining the truth, filed a bill to 
set aside the sale on the grounds of, first, inadequate 
consideration ; second, misrepresentation ; third, 
the fiduciary relationship of the parties; fourth, 
the confidence naturally & justly reposed by her 
in deft., & her ignorance of the facts, except so far 
as he, & he alone, could inform her of them; & 
fifth, undue influence on his part :—Held: the 
transaction was a sale, & not a gift; there was no 
such fiduciary relationship between the parties as 
incapacitated them to bargain for the property ; 
but on the simple ground of the misrepresentation 
made by deft., the sale must be declared void, & 
the conveyance set aside. 

Semble, if the transaction had been a gift, & not 
a sale, the result would on that ground have been 
the same.—HAYGARTH v. WEARING (1871), L. BR. 
12 Kq. 820; 40 L. J. Ch. 577; 24 L. T. 825; 36 
J.P.132; 20 W.R.11. 

Annotation :—Retd. Fry v. Lanc, Re Fry, Whittet v. Bush 

(1888), 40 Ch. D. 312, 

624. |—There is no general rule that 
actual fraud is necessary to induce a ct. of equity 
to rescind a contract for sale. The ct. acts on the 
same principle in rescinding contracts for sale as 
in setting aside other contracts & dealings which it 
considers unconscientious.— TORRANCE v. BOLTON 
(1872), 8 Ch. App. 118; 42 L. J. Ch. 177; 27 
L. T. 738; 373. P. 164; 21 W. R. 134, L. JJ. 
Annotations :—Consd. Blaiborg v. Keeves, [1906] 2 Ch. 176; 

Nocton v. Ashburton, [1014] A. C. 932. Refd. Carlish v. 

Salt, (1906) 1 Ch. 335. 

coe ——.]—-REDGRAVE v. HurpD, No. 417, 
ante. 

626. .]—As to the circumstances in which 
the untrue statement was made, it seems to me to 
be immaterial to consider whether it was untrue to 
the knowledge of deft. or not, as the action is 
brought for rescission, & is not an action of deceit 
NorvTH, J.).—NASH v. WOODERSON (1884), 52 

.T.49; 33 W. R. 301. 

627. ———-] — DERRY v. PEEK, No. 185, ante. 

628. —-—.'—STpwart v. KENNEDY (No. 2), 
No. 61, ante. 

629. ——.]—The House of Lords set aside 
deeds & documents by which the entailed estates 
of M. & R. were disentailed & resettled on the 
ground that the heir in entail had been induced to 
enter into the transactions by representations 
inconsistent with the facta made to him, not 
fraudulently nor with intent to deceive, by his 
father’s legal ad viser.—-MENZIES v. MENZzIgs (1893), 
9T. L. R. 347, H. L. 

630. -}—A deed of covenant of 1851, 
relating to a building estate, after forbidding certain 
offensive & noisy trades & businesses, provided 
that there should not be carried on ‘“ any trade 
or business or occupation whatsoever whereby 
any injurious offensive or di ble noise or 
nulaanes shall or may be occasioned caused or 
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683 i. Proof of fraud not necessary.-—NEW ZEALAND LOAN & MERCANTILE AGENCY Co. v. HOWES 


7 3.—AUS. 


(1891), 4 Q. L. J. 
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made.” Pitf. entered into a contract for the 
purchase from deft. of a house on this estate for 
the purpose of a boys’ school, on the representation 
of deft.’s agent that there was nothing in this deed 
which would prevent him from carrying on such 
a school on this property. On an action for 
rescission of the contract :—Held: the carrying 
on of pitf.’s school in an ordinary & reasonable way 
would be within the wording of the restrictive 
covenant, which could not be limited to trades or 
businesses ejusdem generis with those specifically 
mentioned; & plitf. having been induced by 
a misrepresentation of fact, & not a mere state- 
ment of law, made by deft.’s agent to enter into 
this contract, was entitled in equity to rescission, 
even though the representation had not been made 
fraudulently.—WAUTON v. COPPARD, [1899] 1 Ch. 
92; 68 L. J. Ch. 8; 79 L. T. 467; 47 W.R. 72; 
43 Sol. Jo. 28. 

631. -]—WEISER v. SEGAR (No. 2) (1904), 
48 Sol. Jo. 457, C. A. 











632. ——.]|— ARMSTRONG v. JACKSON, No. 645, 
post, . . . 

633. -]—LIARRISON v. KNOWLEs & Foster, 
No. 472, ante. 

634. ]—In an action for rescission & 


return of the money paid, pltf. need not prove 
fraud, but will succeed if he establish an innocent 
misrepresentation (PICKFORD, L.J.).—-GOLDRKI, 
FoucarD & SON v. SINCLAIR & RUSSIAN CHAMBER 
OF COMMERCE IN LONDON, [1918] 1 K. B. 180; 
S87 L. J. K. B. 261; 118 L. T. 147; 34 T. L. R. 
74, C. A. ' 

Annotation :—Mentd. Parr v. Snell, [1923] 1 K, B. 1. 

635. -|—First NATIONAL REINSURANCE 
Co. v. GREENFIELD, No. 646, post. 

36. |—(1) In Feb. 1920, applts., who 
had contracted with a firm of shipbuilders for the 
building of a steamer, assigned the contract to 
resps. on representations, which though false 
were not fraudulent :—Held: resps.’ contract with 
applts. ought to be rescinded. 

(2) Election to affirm must, if to be gathered 
from action, be gathered from unequivocal acts. 
It is not conclusive that the act in itself was trivial, 
but the triviality of the act may easily affect the 
inferences to be drawn from it (LORD DUNEDIN).— 
ABRAM S.S. Co. v. WESTVILLE SHIPPING Uo., 
fee A.C. 773; 93 L. J.P. C. 38; 130 L. T. 67, 








Sec, also, MiIsTAKE, pp. 122-127, post. 


B. Where Fraud relied on as Ground for Relicf. 

637. Onus of proof on plaintiff.)—The onus of 
showing that a compromise has been fraudulently 
obtained by intimidation & false representation, 

Is cast upon those who seek to impeach the validity 

of their own deed.—RAJUNDER NARAIN RAE v. 

Bisar Govinp SING (1839), 2 Moo. Ind. App. 181; 

18 k. R. 269, P. C. 

-{nnotations :-—Mentd. Keorut Sing r. Kooluhul Sing (1840), 
2 Moo. Ind. App. 331; Hhugwandeen Doobey v. Myna 
Baece (1868), 11 Moo. Ind. App. 487; Venkata Narasimha 

Ppa Row v. Court of Wards, Venkata Ramalakshini 
(iaru rv. Gopala Appa Row, Ez p. Rajah Gopala Appa Row 
(1886), 11 App. Cas. 660. 

638. -] —It is the duty of the ct. in suits 
for the cancellation of agreements on the ground 
of fraud, to maintain the principle that no relief 





given unless a sufficient case of fraud is dis- | 


if fraud not proved. }—ALBERTA NORTH- 

EST LUMBER Co., 
(1917) 3 W. W. R. 1007; 38 D. L. RR. 
228; 24 B.C. R. 564.—CAN. 


-_-—In an action for re- 
scission of a contract transferring timber 
licenses on the ground of misrepre- 
to title :—Zleld: 


oui. Onus of proof on plaintif~f-— 
Strict pros required.}—JOOMNA PER- 
SHAD SOOKOOL v. JOYRAM LALL MAHTO 
(1878), 2 Cc. L. R. 26.— IND. 
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648i. Whether rescission available 


642 ii. 
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tinctly alleged in the pleadings, & proved as 
alleged.— MARTYN v. WESTBROOK (1862), 7 L. T. 
449, L. C. 

639. Strict proof required.]|—Where pltf. 
seeks to set aside a transaction on the ground 
of fraud of a particular description, the onus 
probandi is upon him, & he will be bound strictly 
to prove his case as it is laid in his bill.—Mowarr 
v. BLAKE (1858), 31 L. T. O. S. 387, H. L. 3 revsg. 
S. C. sub nom. BLAKE v. Mowatt (1856), 21 Beav. 


603. 
Annotation :—Refd. Armstrong v. Jackson, [1917] 2 K. B. 


_ 640. .]—The salutary rule of this ct. 
is, that whenever a suitor alleges fraud as a ground 
of relief, he must be held bound to prove it by the 
clearest possible evidence (STuART, V.-C.).— 
KiscH v. CENTRAL Ry. Co. OF VENEZUELA, LTD. 
(1865), 12 L. T. 295; 11 Jur. N.S. 646; on appeal, 
sub nom. CENTRAL Ry. Co. OF VENEZUELA 
(DIRECTORS, ETC.) v. Kiscu (1867), L. R. 2 H. LL. 
¥9, H. L. 

Annotations :—Refd. Cargill ». Bower (1878), 10 Ch. D. 602 ; 
Symonds v. City Bank (1886), 34 W. KR. 364. Mentd. 
Denton v. MacNeil (1866), L. RR. 2 Mq. $42; Ross v. 
Kstatos Investment Co. (1866), L. Re 3 Keg. 122; Fe 
Cachar Co., Lawrence's Case, fe Russian ( yksounsky) 
Jron Works Co., Kincaid’s Case (reer) 2Ch. App. 412; 
Henderson v, Lacon (1867), lL. R. 6 Ieq. 249; Kont vo. 
Krechold Land & Brickmaking Co. (1867), L. R. 4 leq. 688 ; 
ke Madrid Bank, Wilkinson's Case (1867), 36 L. J. Ch. 
489; Oakes v. Turquand & Harding, Pook 7. Samo, 
Re Ovorend, Gurney & Co. (1867), L. R. 2 HH. I. 3253) Re 
Roese River Silver Mining Co., Smith's Caso (1867), 2 
Ch. App. 604; He Anglo-Danublan Stoeam Navigation & 
Collicry Co., Walkor’s Caso (1868), L. R. 6 Hq. 30; Ke 
Canadian Native Oi) Co., Mox’s Case (1868), L. R. bo Eq. 
118; Chestor », Spargo (1868), 18 L. T. $14 ; Hodgkinson 
v. Kelly (1868), L. R. 6 Eq. 496; Langham o, Kast. Wheal 
Roso Consolidated Silver-Lead Mining Co. (1868), 37 

J. Ch. 253; de Kstatos Invostmont Co., Ax p. Pawlo 

(1869), 38 L. J. Ch. $18; 2c Katates Investinont Co., 

ke p. Anhloy, Scholey v, Venozuela Contral Ky. (1870), 

39 L. J. Gh. 354; Re Estates Investinent Co., MeNiell's 

Case (1870), L. R. 10 Kq. 503; Panama & South Pacitle 

Tolegraph Co. v. India Rubber, Gutta Percha & Telegraph 

Works Co. (1875), 10 Ch. App. 620, no; Blenkhorn 9. 

Ponrose (1880), 43 L. T. 668; Mathias v. Yetts (1882), 46 

L. T. 497; Re Seottish Petroloum Co, (1888), 28 Ch. DD). 

4133 Bollairs e. Tucker (1884), 13 Q. B.D). 462 3 Nowlands 

vw. National Icmployers’ Accident. Assoon. tA b4 

L. J. Y. B. 4283 Scott vo. Snyder Dynamite Projectile Co, 

(1892), 67 LT. 104; Aaron’s Roofs v. Twisa, (1896) A. C. 

273; Byrne v. Millon & Askam Hwmatite lron Co, (1001), 

46 Sol. Jo. 85. 

641. -——-  ---—.]—JIn every case where pltf. 
comes to ct. to set aside a deed on the ground of 
fraud, it is necessary that there should be clear 
& unequivocal proof of the facts which are said 
to constitute the fraud, & it must be shown that 
the facts are such as in the eye of the ct. amount 
to fraud.—LUMLEY v. DEsBOROUGH (1870), 22 
L. 'T’. 507. 

Failure to prove fraud--Whether relief available 
on other grounds.|——Sce Sub-sect. 2, D., post. 











C. Where Contract Completely E’xeculed. 

642. Whether rescission available if fraud not 
proved.|-—JONEs v. Paice, No. 712, post. 

643. .}— A bill was filed by a cestui que 
trust to set aside a purchase by a trustee of a 
legacy, on the ground that the trustee had 
improperly alleged that the interest was con- 
tingent :—Held: as the allegation of fraud was 
not substantiated, & the parties had dealt with one 
another, on equal terms, the sale ought not to be 








contract was an executed one & fraud 
had not been proved &, therefore, 

Itf. was not entitled to succeed.— 
SOULGER v. Lewis, (1917) 3 W. W. R. 
1015 , 24 B. Cc. R. 556.—CAN. 

642 lil. ———.} + FREKAB v. GILDERS 
(1921), 64 D. L. R. 274; 500. L. RR. 
217.—-CAN. 

BF 2 
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Sect. 1.—Nature and conditions of right to rescind: 
Sub-sect. 2, C. & D.; sub-sect. 3, A.) 


set aside.—Lurr v. LORD (1865), 11 L. T. 605; 

11 Jur. N. S. 50, L. C. 

Annotations :—Consd. Re Biel’s Katate, Gray ». Warner 
(1873), L. R. 16 Kq. 577. Refd. Plowright v. Lambert 
(1885), 52 L. T. 646. Mentd. Lord v. Lord (1867), 2 Ch. 





App. 782. 
644, ——.|—-A.-G. v. Ray, No. 23, ante. 
645. .|—(1) It is undoubted law that when 





a vendor has procured the sale of his property by 
misrepresentation the purchaser can set aside the 
contract of purchase, prior to completion, even 
though the misrepresentation be innocent 
(McCCARDIE, J.). 

(2) If the contract has been executed by the 
completion of a conveyance or lease, or the formal] 
assignment of a chattel, then rescission cannot be 
obtained on the ground of innocent misrepresenta- 
tion by the vendor or lessor. When the contract 
is so completed, fraud must be proved before 
rescission can be granted (MCCARDIE, J.). 

(3) The right of the party defrauded is not 
affected by the mere lapse of time so long as he 
remains in ignorance of the fraud (MCCARDIE, J.). 
— ARMSTRONG Vv. JACKSON, [1917] 2 K. B. 822; 86 
L. J. K.B. 1875; 117L. 1.479; 33 T. L. BR. 144 5 
61 So]. Jo. 631. 


-innotation :---Generally, Refd. Colling v. Hopkins, {1923] 
ZK. 4B. 617. 


646. ——-..|-—If a shareholder desires to avoid 
his contract to take shares it is not necessary that 
he should prove fraud ; it is enough if he proves a 
misrepresentation of fact. If a contract has been 
executed & property has passed, then in order 
that the conveyance shall be set aside, fraud 
must be shown (MCUCARDIE, J.).— First NATIONAL 
REINSURANCE Co. v. GREENFIELD, [1021] 2 K. B. 
260; 90 lL. J. K. B. 617; 125 L. VT. 171; 37 
T. L. 1. 235. 

Annotation :—Retd. Humphrey & Denman (In Liquidation) 

® Kavanagh (1025), 41 T. Le. R. 378, 

Restitutio in integrum.|—Sce Sect. 2, sub- 
sect. 1; Sect. 3, sub-sect. 6, post. 

647. Application of rule — Executed leases. |— 
An agreement for a lease, duly perfected by a deed, 
cannot be set aside for innocent misrepresentation 
(JOYCE, J.).—MILCH v. COBURN (1910), 27 T. L. R. 
170; 55 Sol. Jo. 170; revsd. on other grounds, 27 
TN. L. R372, C. A. 

~ ——<.|—See, also, LANDLORD & ‘TENANT, 
Vol. XXX., p. 479, Nos. 1408-1410. 

-—--~ Sale of company shares.|— See COMPANIES, 
Vol. 1X., p. 354, No. 2237, 

Sale of land.|—Sce SALE oF LAND. 

Conveyances in fraud of charity.| -— See 
CHARITIES, Vol. VIII., p. 362, Nos. 1617, 1618, 

As to rescission on ground of mistake.]— ce 
MISTAKE, pp. 122-127, post. 





ee eres 





D. Unproved Allegations of Fraud. 


648. Whether ground for dismissing entire 
action.|——lf a bill makes a case of actual fraud, &, 
af the hearing, the fraud is disproved or not 
established, the ct. will not in general allow the 
bill to be used for any secondary or inferior kind 
of relief to which pitt. might otherwise have been 
entitled, but will dismiss it at once.—GuLascorr v. 
LANG (1847), 2 Ph. 810; 16 L. J. Ch. 429; 9 
L. T. O. 8. 490; 11 Jur. 642; 41 E.R. 962, L. C. 

notati :—Expld. Archbold v. ¢ ’ 
tan Came tea SS ue agh aget fo 

errington v1), ac, . 486; : 

1856), 6 W. H. 92. Meutd, Tho Royal Arch (Sst se 

69; Sultan (Cergo Ex) (1859), Sw. 504; The B 

(1861), 80 L. J. P.M. & A, 145; The Olivier (1862), Lush. 

484; Duranty v. Hart (1863), 2 Moo. P.C. CN 8. 289; 

The Hamburg (1864), Brown. & Lush. 253. , 





MISREPRESENTATION AND FRAUD. 


649. ——.]—— Where a purchaser seeks to be 
relieved against the purchase on the ground of 
personal fraud by the vendor, & the alleged fraud 
is not proved, he is not entitled to relief on any 
other grounds.— WILDE v. GiBsON (1843), 1 H. L. 
Cas. 605; 12 Jur. 527; 9 E. R. 897, H. L.; 
revsg. 8S. C. sub nom. G1BSON v. D'Este, 2 Y. & 
yee ie ad d. F Lake (1852), 10 Hare, 260 
Annotations :—Consd. Espey v. Lake 52), are : 

Heynell &. Spryo (1852), 1 De GM. & GW. 960. Expld. 

Parr v. Jewell (1855), 1 K. & J. 671. Consd. Robson »v. 

Devon (1857), 29 L. T. O. 8. 300; Joliffe v. Baker (1883), 

11 Q. B. D. 255; Seddon v. North Eastern Salt Co., 

(1905) 1 Ch. 326; Armstrong v. Jackson, [1917] 2 K. B. 

822. Refd. Price v. Berrington (1851), 3 Mac. & G. 486; 
Blisset v. Daniel (1853), 18 Jur. 122; Chadwick v. Chad- 
wick (1854), 23 L. T. O. 8.108; Barnard v. Hunter (1856), 
5 W. R. 923; Udell v Atherton (1861), 7 H. & N. 172; 
Traill v. Baring (1864), 4 De G. J. & Sm. 318; Boss v. 
Helsham (1866), 4 H. & C. 642; Brett v. Clowser (1880), 
5 C. P. D. 376; Brownlie v. Campbell (1880), 5 App. Cas. 
925; Lagunas Nitrate Co. ». Lagunas Syndicate, [1899] 
2 (ih. 392: Debenham v. Sawbridge, [1901] 2 Ch. 98. 
Mentd. Griggs v. Staplee (1848), 2 De G. & Sm. 572; 
Marshall ». Sladden (1849), 7 Hare, 428; Benham v. 
enue (1861), 5 L. T. 261; Carlish v. Salt, [1906] 1 Ch. 
ry rey 


650. —-—.]—If a bill alleges fraud, which is not 
proved, & also alleges other matters, which, being 
proved, are grounds for a decree, the proper 
course is to dismiss so much of the bill as is not 
proved, & to give so much relief, under the cir- 
cumstances, as pltf. may be entitled to.—ARCH- 
BOLD v. CHARITABLE BEQUESTS FOR IRELAND 
Comrs. (1849), 2 H. L. Cas. 440; 13 L. T. O. S. 
249; 9. R. 1159, H. L. 

Annotations :—Apld. Hickson v. Lombard (1866), 1. R. 1 
H. L. 324. Consd. Nocton v. Ashburton, {1914] A. C. 
932. Refd. Bromiley ¢. Smith, Boustead v. Bromley, 
Smith v Bromley (1859), 26 Beav. 644; Traill v. Baring 
(1864), 4 De G. J. & Sm. 318. 

651. --—.|—The ct. will not refuse relief to a 
pitf. merely on the ground that he has superadded 
to the circumstances of the case, which would 
entitle him to relief, allegations of fraud which 
are not established.—EsPprEy v. LAKE (1852), 10 
Hare, 260; 22 L. J. Ch. 336; 20 L. T. O. S. 203 ; 
16 Jur. 1106; 1W. R. 59; 68 EB. RB. 923. 
alunotation :-—Consd. Parr v. Jewell (1855), 1 K. & J. 671. 


652. ~--—.] — (1) It is well established, that if, 
after striking out allegations [of fraud] in a plea, 
that which is the material part be Jeft, the plea is 
good, & deft. sustains it by proving that part 
(PARKE, B.). 

(2) With respect to the costs which counsel 
stated that pltfs. had been put to in order to repel 
the charge of fraud, I apprehend that would be a 
question for the mastcr, & that he would not allow 
all the expenses as to the fraud, inasmuch as the 
pleas were supported on a different ground 
(PARKE, B.).—ANDERSON v. THORNTON (1853), 
8 Exch. 425; 20 L. T. O.S. 250; 155 E. R. 1415. 
«f{nunotations ;:— 41s to (1) _Apld. Thom v. Bigland (1853), 8 

Kixch. 725. Generaliy, Mentd. Towle v. National Guardian 

Assce. Soc. & Albert Life Assce. & Guarantee Co. (1861), 

5 L. T. 193. 

653. -] — If a case of fraud is made by a 
bill, & is not established by the evidence, & another 
case for relief is alleged in the same bill & proved, 
so much only of the bill as relates to the case of 
fraud is dismissed, & relief may be given upon the 
other part of it.— PARR v. JEWELL (1855), 1 K. & J. 
671; 3 W. R. 567; 69 E.R. 629. 

Annotation :—Consd. Parker v. Lewis (1873), 28 L. T. 91. 


654. -]-—If a declaration discloses a state 
of facts upun which an action may be mainained 
although there be neither malice nor fraud, pltf. 
is not bound to prove either, though both be 
alleged, & may recover on the liability which the 
facts disclose though both fraud & malice be dis- 
proved.—SWINFEN v. CHELMSFORD (LORD) (1860), 
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5H. & N. 890; 29 L. J. Ex. 382; 2 L. T. 406; 
6 Jur. N.S. 1035; 8 W. R. 545; 157 E. R. 1437. 


otations :-—Distd. Connecticut Fire Insce. v. Kavan 
Antgg2] A. C. 473. Consd. Nocton v. Ashburton, 


of Commerce in London, [1918] B. 180. 


Kennedy v. Broun (1863), 13 C. B. N 


. Francis (1866), L. R. 1 
(1887), 20 Q. B. D. 141; Neale v. Lennox, [1902] 1 K. B. 
38. 


655. .} — If the relief sought by the bill 
is based on fraud, the failure to prove it is fatal ; 





but if by striking out of the bill the charge of fraud 
there is sufficient equity stated & proved, & the 
charge of fraud is only subsidiary, it is a matter 
only affecting costs.—LONDON CHARTERED BANK 


oF AUSTRALIA ¥. LEMPRIERE (1873), L. R. 4 P. C. 


572; 9 Moo. P. C. C. N.S. 426; 42 L. J. PLC... 


49; 29 L. T. 186; 21 W. R. 513; 17 E. BR. 574, 
P. C 


‘Annotations -—Refd. National Bank of Australasia +. 


United Hand-in-Hand & Band of Hope Co. (187), 4 
App. Cas. 391. Mentd. Adamson v. Hammond (1873), 
L. Kk. 3 P. & D. 141; Outram v. Hyde (1875), 24 W. R. 
268: Wainford v. Heyl (1875), L. R. 20 Kq 


(1879), 12 Ch. D. 484 


Ch. D. 482; 
Ryan, [1899] 2 Ch. 717. 


656. .}—A bill to set aside a deed con- 
taining charges of fraud which the ct. deems not 
to be proved will be dismissed as to those charges, 





but need not be dismissed altogether, if there are 


other charges which the ct. deems to constitute 
what amounts to great irregularity & legal fraud, 


& to require the granting of the relief prayed.— 


HILLIARD v. EIFFE (1874), L. R. 7 H. L. 39, H. LL. 


Annotations :—Refd. National Bank of Australasia v. United 


Hand-in-Hand & Band of Hope Co. (1879), 4 App. Cas. 
391; Alexander v. Autumatic Telephone Cv., [1900] 2 


ch 56. Mentd. Yoatman v. Yeatman (1877), 7 Ch. D. 





657. -|—In this case it is of the essence of 
pltfs.’ declaration that resp. was guilty of fraud, 
& that is not proved. If the allegations of fraud 
& wilful misrepresentation were expunged, it is 
exceedingly doubtful whether there would remain 
in intelligible charge of negligence (LORD WATSON). 
—CONNECTICUT FIRE INSURANCE Co. v. KAVANAGH, 
[1892] A.C. 473; 611L. J. P.C. 50; 67L. T. 508; 
o7 J. P. 21; 8 T. lL. R. 752, P. C. 


-{nnotations :-—Mentd. Banbury v. Bank of Montreal, [1918] 
A. C, 626; North Staffordshire Ry. v. Edge, [1920] A. C. 


454; Yorkshire Insce. v. Craine, [1922] 2 A. C. 54), 


658. Whether relief granted on other grounds.] 
—JONES v, Pricg, No. 712, post. 

659. ———..|—When pleadings in equity are so 
framed as to rest the claim for relief solely on the 
ground of fraud, it is not open to pltf., if he fails 
in establishing the fraud, to pick out, from the 
allegations in the bill, facts which might, if not 
put forward as proofs of fraud, have warranted 
pitf. in asking, & the ct. in granting, relief. 

It is the duty of the judge to determine whether 
the two are so interwoven with each other, that, 
on the failure of the proof of fraud, it is impossible 
to treat the other facts as separate allegations 
justifying a separate mode of dealing with them.— 
Hickson v. LOMBARD (1866), L. R. 1 H. L. 324. 


Annotations :—Consd. Parker v. M‘Kenna (1874), 44 L. J. Ch. 
425. Apld. McKiroy v. Murphy (1874), 22 W. KR. 501; 
Tabor v. Cunningham (1875), 24 W. R. 153. Consd. 


agh, 
{1914} 
A. C. 932; Goldrei, Foucard v. Sinclair & Russian Chamber 
1 K. Mentd. 

. 8. 677; Strauss 
Q. B.379 ; Matthews v. Munster 


I 0 Kq. 321; Mayd 
v. Field (1876), 3 Ch. D. 587; Re Grissell, Ez p. Jones 
; fe Harvey's Estate, Godfrey 1. 
Harben (1879), 13 Ch. D. 216; Pike v. Fitzgibbon, Martin 
». Fitzgibbon (1881), 17 Ch. D. 454; Paul v. Paul (1882), 
511. J. Ch. 839; He Hastings, Hallett ». Hastings (1887), 
35 Ch. D. 94; Re Roper, Roper v. Doncaster (1888), 39 
Re Wheeler’s Settlmt. Trusts, Briggs r. 
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Nocton ». Ashburton, [1914] A. C. 932. Refd. Traill v. 
Baring (1864), 4 De G. J. & Sm. 318. Mentd. Guthrie v. 
Aboo! Mozuffer (1871), 14 Moo. Ind. App. 53; Bettyes v. 
Maynard (1883), 49 I. T. 389. 

660. .]—A bill impeaching a security upon 
charges of actual fraud which were not sustained 
dismissed with costs so far as related to the 
charges of fraud, although the security was set 
aside on the ground of undue influence.—TABOR vv. 
CUNNINGHAM (1875), 24 W. R. 1538. 

661. Whether visited with costs.] — ANDERSON 
v. THORNTON, No. 652, ante. 

° .1—The question of costs considered, 
where pltf. fails in establishing a case of fraud 
forming a distinct ground for relief.—PLEDGE v. 
Ae eee John. 663; 6 Jur. N. S. 695; 70 
qf. R. 585. 


Annotations :—Mentd. Campbell rv. Rothwell (1877), 47 
L. J . RB. 144: Davies ». London & Provincial Marine 


de e 
insce. ete). 38 L. T. 478; Forbes v. Jackson (1882), 
19 Ch. J). 615. 








663. ———.] — Where pltfs., whose remedy was 
by action at law, for goods sold & delivered, filed 
their bill, alleging fraud, & upon the faith of this 
allegation obtained an injunction to restrain defts. 
from parting with the goods, & the allegation of 
fraud was afterwards disproved, the ct. ordered 
pltfs. to pay the whole of the costs of the suit, 
although the injunction was dissolved upon defts. 
paying the price of the goods.—STRAKER 1. 
Ewina (1865), 34 Beav. 147; 11 L. T. 588; 11 
Jur. N.S. 127; 13 W. R. 286; 2 Mar. L. C. 156; 
55 EB. R. 590. 

664. ——.] — LONDON CHARTERED BANK OF 
AUSTRALIA v. LEMPRIERE, No, 655, ante. 


Sun-SECT. 3.-—-WHETHER CONTRACT VOIDABLE 
oR VOID. 
A. In General. 
665. General rule—Contract voldable not vold.} 
—MURRAY v. MANN, No. 177, ante. 


666, ----— ----—.]—STEVENSON v. NEWNHAM, 
No. 687, post. 
667. —--—- -———- .]-—(1) I consider that by the 


law of England fraud cuts down everything 
(PoLLock, C.B.). 

(2) The rule that applies to a case simply of 
fraud where there has been a contract imposed upon 
a man by fraud, & which he mnay adopt or not as 
he pleases, is a very unt Yi rule, & if he adopt it he 
cannot afterwards repudiate it (POLLOCK, C.B.).— 
RoaEks v. Hapney (1863), 2 If. & C. 227; 382 
L. J. Ex. 241; 9. T. 292; 9 Jur. N.S, 898; 11 
W.R. 1074; 159 EK. R. 94. 


Annotations :-~Qenerally, Mentd. Bolckow v, Seymour (1864), 
174. BL N.S. 106; Kemprson v. Boyle Nt 3H. & CO. 


763: Clever v. Kirkman (1875), 33 L. T. 67! 

668. ——- -——.]-—-OAKES v. TURQUAND & 
TIARDING, PEEK v. SAMF, Ite OVEREND, GURNEY & 
Co., No. 130, ante. 

669. ——-,]—(1) We think that a plea 
might be framed, stating that the goods had 
been sold to Adams, & delivered by the London 
Pianoforte co. to the railway co., for the purpose 
of being delivered to pltf. under a contract induced 
by the fraud of Adams, to which pltf. was priory 
(MELLOR, J.). 

(2) The fact that the contract was induced by 
fraud did not render the contract void, or prevent 
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h. General rule.-—-A contract in- k. . 
duced by fraud is not void but | a transac 
voidable merely at the option of the 
barty affected or prejudiced thereby.— 





WALTON v. SOIPRON (1884), 6 UO. R. 


Fraud does not make 1. ——.}— 
n void, but only voidable 
at the instance of the person defrauded. 
—RANGNATI SAKHARAM v. GOVIND 


NARSINV (1904), I. L. R. 28 Bom. 639. 
—IND. 


.}—GANESH v. Visnnu (1907) 
I. L. R. 32 Bom. 37.-—~IND. 

; -}—-MEADE v. WeBB (1744), 
1 Bro. Parl. Cas. 308.—IR. 


70 


Sect. 1.—Nature and conditiona of right 1o rescind: 
Sub-sect. 3, A., B., C., D. & FE.) 


the property from passing, but merely gave the 

party defrauded a right, on discovering the fraud, 

to elect whether he would continue to treat the 
contract as binding, or would disaffirm the con- 
tract & resume his property. 

(3) We further agree that the contract continues 
valid till the party defrauded has determined his 
election by avoiding it (MELLOR, J.). 

(4) If it can be shown that the London Piano- 
forte co. have at anytime after knowledge of the 
fraud, either by express words or by unequivocal 
acts, affirmed the contract, their election has been 
determined for ever (MELLOR, J.). 

(5) We think that so long as he has made no 
election he retains the right to determine it 
either way, subject to this, that if in the interval 
whilst he is deliberating, an innocent third party 
has acquired an interest in the property, or if in 
consequence of his delay the position even of the 
wrongdoer is affected, it will preclude him from 
exercising his right to rescind. Lapse of time 
without rescinding will furnish evidence that he 
has determined to affirm the contract (MELLOR, J.). 
—-CLOUGH v. LONDON & NORTH WESTERN Hy. Co. 
L. de 708 H 20 W. R. 189, Ex. Ch. 

Annotations :—— As to (2) d" (3) Consd. United Shoe Machinery 
Co. of Canada v. Brunot, |1909) A. C. 3380. 4a to (4) 
Apprvd. Abrain 8.8. Go. v. Westville Shipping Co., [1923] 

. G. 773, Refd. Luw v. law, (1905) 1 Ch. 140. “8 
to (5) Oonsd. Krianger ». Now Sombrero Phosphate Co. 

(1878), $ App. Cus. 1218; Wakofield & Barnsley Banking 

Co. v. Normanton 1. 8B. (1881), 44 _L. 'T. 607. Apld. 

Dickson v. Murruy (1887), 3 T. 1. R. 637. Consd. sc 

Snydor Dynamite Projectile Co., Skelton’s Case (1893), 

681. ‘1.210. Apld. Aaron's Reefs », Twiss, 1896) A.C. 

273. Consd. Gordon ». Street, (1899) 2 Q. B. 641. Refd. 

Alleard v. Skinner (1887), 386 Ch. 1). 1453. Armstrong ©. 

Jackson, [1917] 2 K. 1B. 832. Generally, Retd. Morrison v. 

Universal Marine Jnsee, (1873), L. KR. 8 Kxeh. 197 5) Reo. 

Middleton (1873), L. RYO. CG. RR. 88s) James o Young 

(1884), 27 Ch. D. 652. Mentd. Runkin », Potter (1873), 

Lh. dt. 6 H. lL. 838; Scarf v. Jardine (1882), 7 App. Car. 

$45; Fe Railway Thne Tablos Publishing Co., Aap. 

Sandys (1889), 42 Ch. D. 983 Cornwall ». Henson, [1900] 

2 Oh. 298; Boston Fruit Co. v. British & Foreign Marine 

Insce., (1906) A. C, 3363; R.ov. Paulson, (19891) 1 A. C. 

271; Bennett vo Whitehead, [1926] 2 K. 3. 380. 





670. —-.- ——--»}—DaAWkrs 2 HARNESS, No. 
778, post. 

671. ——--. -—~-.]|-- URQUHART v. MACPHERSON, 
No. 747, post. 

672, —--- ———-.|—C., a solr., fraudulently in- 


duced N., the trustee of a will, to execute a con- 

veyance of an equity of redemption under the 

trust for sale in the will :—Held > the deed was not 
void, though possibly voidable as between N. & CU. 

—LLOoYDS BANK, Lrb. v. BULLOCK, [1896] 2 Ch. 

102; 65 L. J. Ch. 680; 74 L. T. 687; 44 W. R. 

688; 12 'T. L. R. 435; 40 Sol. Jo. 645. 

Annotations :—Retd. King v. Smith, [1900) 2 Ch. 425; Capell 
v, Winter, [1907] 2 Ch. 376. Mentd. Hunt v. Luck (1900), 
49 W. RB. 155. 

673. —— -}—~A_ contract between a 
transferor & transferee of shares which has been 
induced by misrepresentation is not void but void- 
able.—Re DISCOVERERS FINANCE CORPN., LTD., 
LINDLAR’S CasE, [1910] 1 Ch. 207; 79 L. J. Ch. 
193; 101 L. T. 672; 26 T. L. R. 98; 17 Mans. 46 ; 
affd., [1910] 1 Ch. 312, C. A. 


674, —— |—UniTED SHOE MACHINERY 
Co. oF CANADA v. BRUNET, No. 776, post. 

Misrepresentation in company prospectus.]— 
See COMPANIES, Vol. IX., pp. 112 e¢ seg. 

Contracts for sale of shares.|—See CoMPANIES, 
Vol. IX., pp. 354 et seg. 

Fraudulent transfers of shares.]——See COMPANIES, 
Vol. IX., pp. 386 et seq. 








MISREPRESENTATION AND FRAUD. 


Contracts for sale of Iland.]—See SALE oF LAND. 

Contracts for sale of goods.|—See SALE OF 
Goons. 

As to avoidance of illegal contracts, see COoN- 
TRACTS, Vol. XII., pp. 234 ef seg. ; BILLS OF SALE, 
Vol. VII., pp. 105 et seg.; GAMING & WAGERING, 
Vol. XXV., pp. 397 et seq. ; INFANTS, Vol. XXVIII., 
pp. 154 et seg.; Monsey & MONEY-LENDING, pp. 
201, 208, post. 


B. Misrepresentation as to Character of 
Instrument. 


675. Contract vold ab initio.|—In trespass 
gquare clausum fregit, deft. pleaded a release from 
pltf. to J. S., & justified as servant to the feoffee 
of J. S.; pltf. replied that he was a layman, not 
lettered, & that at the time of the release made, 
divers arrearages of an annuity were due to him ; 
& that one J. W. took the deed, while it was reading, 
& said to him ‘ you will better understand it b 
hearing than by reading,’’ & taking it in his hand, 
said, ‘‘it is but a release of the arrearages’’ ; 
& he said, ‘‘ if it be so, I am contented ”’ :—Held: 
(1) a deed executed by an illiterate person does 
not bind him, if read falsely either by the grantee 
or a stranger; (2) if an illiterate man execute a 
deed which is falsely read, or the sense declared 
differently from the truth, it does not bind him; 
& that though it be by a friend of his, unless there 
be covin.—THOROUGHWOOD’sS CASE, THOROUGH- 
GooD v. COLE (1584), 2 Co. Rep. 9a; 1 And. 129; 
76 K. H. 408; sub nom. THROWGOOD v. TURNOR, 
Moore, K. B. 148. 

Annotations :~--As to (1) Apld. Bright +. Eynon (1757), 
1 Burr, 390; Foster «. Mackinnon (1869), L. HK. 4.C. BP. 
7043 Favell o Wright (1891), 64 L. T. 85, nsd. 
Howatson v. Webb, {1908] 1 Ch. 1. 4a to (2) Consd. 
National Provincial Bank of England v, Jackson (1886), 
$3 Ch. D. 1. Generally, Consd. Simons v. G. W. Ry. 
(1857), 2 C. RB. N.S. 620. Refd. Hunter ». Wulters, 


Curling v. Walters, Darnell v. Hunter (1871), 7 Ch. App. 


75; Bagot » Chapman, {1907] 2 Ch. 222; Carlisle & 


Cumborland Banking Co. v. Bragg (1910), 104 L. ‘I. 121. 

676. ———.]—In 1854 A., a co-trustee with B., 
conferred together as to the investment of a portion 
of the trust moneys. The sum proposed to be 
Ient was sold out & received by BK. A mtge. 
deed was prepared by B., who was a solr., purport- 
ing to be a mtge. of an estate belonging to R. to 
whom B. was also solr., for securing the repayment 
of the money so sold out. 1%. executed this deed 
under the influence & from the confidence reposed 
by him in his solr. without knowing the contents 
of it; he had never given instructions to B. 
authorising him to mortgage this estate, nor had 
ever received any of the alleged mtge. moneys, 
which had been retained by B. for his own pur- 
poses. 8B. afterwards became bkpt., & the mtge. 
deed came into the hands of A. his co-trustee. A. 
ereupes brought an action on R.’s covenant. 
Upon bill filed by R. to restrain this action & to 
set aside the mtge. deed :—Held: the mtge. was 
fraudulent & void, the money not having been 
advanced by A. upon the execution of the mtge. 
deed, but upon the false representation of B. & 
the action was restrained.—RusHOUT v. TURNER 
(1857), 30 L. T. O. S. 89; 5 W. R. 670. 
Annotation :—Refd, Wall v. Cockerell (1860), 29 L. J. Ch. 816 


677. -|—The original mtgee. thought when 
she signed the deed that she was only signing a 
lease of the property, & she did not intend to deal 
with her mtge. or with her possession thereunder : 
—Held: the mind of the mtgee. did not go with 
the deed which she signed, & as she had not been 
guilty of any negligence the deed was void.— 
FAVELL v. WRIGHT (1891), 64 L. T. 85. 

678. .|—Bacort v. CHAPMAN, No. 51 ante. 
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679. -J]—CARLISLE & CUMBERLAND BANK- 
Ina Co. v. BRAGG, No. 52, ante. 
|—See BILLS OF EXCHANGE, Vol. VI., p. 
166, Nos. 1053, 1054. 


C. Misrepresentation as to Effect or Contents 
of Instrument. : 

680. Whether contract : invalidated.|-EpWARps 
v. Brown, No. 57, ante. 

681. .J|—If a party executes a deed under 
a false representation as to its effect or contents, 
it is avoided by fraud.—CoNsoLs INSURANCE 
ASSOCN. v. NEWALL (1862), 8 F. & F. 130. 

682. .]—To obtain the execution of a deed 
by saying it is a mere form, where the person 
executing knows it has something to do with the 
property affected, cannot be such a misrepresenta- 
tion as to avoid the deed.—HUNTER v. WALTERS, 
CURLING v. WALTERS, DARNELL v. HUNTER (1871), 
7 Ch. App. 75; 41 L. J. Ch. 1753; 25 1. T. 765; 
20 W. R. 218, L. C. & L. JJ. 


Annotations :—Apld. Lloyds Bank v. Bullock, [1896] 2 Ch. 
192; King v. Smith, [1900] 2 Ch. 425. C Lloyd v. 
Grace, Smith, [1911] 2 K. B. 489. Refd. Ortigosa v. 
ppown (ie e) 47 L. J. Ch. 168; Favell o. Wright (1891), 
64 L. T. 85; Onward Bidg. Soc. ». Smithson, [1893] 1] 
Ch. 1: Howatson v. Webb, [1908] 1 Ch. 1. Mentd. Re 

Nussell Road Purchase Moneys (1871), L. R. 13 Eq. 78; 

Kt. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 420; Re 

Vernou, Ewens (1886), 33 Ch. D. 402. 


683. -|—A deed is invalidated by a 
fraudulent misrepresentation as to its legal effect. 
—HIRSCHFELD v. LONDON, BRIGHTON & SOUTH 
Coast Ry. Co. (1876),2Q. B. D.1; 46L.J.Q. B. 
94; sub nom. HERSCHFIELD v. LONDON, BRIGHTON 
& SoutH Coast Ry. Co., 35 L. TIT. 473. 

684, ——--.]—-STEWART v KENNEDY (No. 2), No. 
61, ante. 

685. -——-.|—-Two trustees advanced money on 
a intge. of realty. §S., one of the trustees, paid the 
moncy to E., a solr., who produced to him the mtge. 
deed executed by K. as the mtgor. The deed, 
which contained the usual receipt for the money in 
the body of it, was handed over by E. to 8., who 
retained it. K., who was not a man of much 
education, & employed E. from time to time in 
relation to his property, & had implicit confidence 
in E., had signed the deed on his advice, but did not 
know that it was a mtge. & had not instructed EK. 
to obtain a mtge. E. misappropriated the money 
« absconded. On discovery of the fraud K. 
brought an action against the trustees to set aside 
the intge. :—Held: in the circumstances K. was 
estopped by his conduct from denying that the 
tintge. was valid.— KING v. SMITH, [1900] 2 Ch. 
a ; 609 L. J. Ch. 508; 82 L. 7.815; 167. L. it. 
«Annotation :~-Retd. Howatson v. Webb, [1907] 1 Ch. 537. 

686, -]—Deft., a solr. who was formerly a 
managing clerk to one H., acted as his nominee 
in a building speculation relating to certain 
property at E., of which H. was the owner. 
Shortly after leaving H.’s employment he was 
requested by H. to execute certain deeds & on 
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may consist in the concealment of 
that which should bo disclosed; if 


71 


oe what those deeds were he was told by H. 
that they were deeds transferring the BE. property. 
Deft. thereupon signed them. One of the deeds 
so signed was a mtge. between deft., as mtgor. of 
the one part & W. of the other part & contained 
the usual covenant by the mtgor. for payment of 
principal & interest. In an action by a transferee 
of the mtge. for payment of the principal debt & 
interest deft. pleaded non est factum :—Held: 
the misrepresentation being only as to the contents 
of a deed known by deft. to deal with the property, 
the plea failed & deft. was liable on the covenant..— 
HOWATSON v. WEBB, [1908] 1 Ch. 1; 77 L. J. Ch. 
82; 97 L. T. 780; 52 Sol. Jo. 11, C. A.; affy., 
[1907] 1 Ch. 537. 

Annotations :-—Distd. Bagot v. Chapman, [1907] 2 Ch. 222. 


Consd. Carlisle & Cumberland Banking Co. v. Bragg, (1911) 
1K. 3B. 489. Refd. Browne r, Lewis (1916), $6 L. J. K. BR. 
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D. Misrepresentation as to Identity of Other Party. 
‘See MISTAKE, pp. 97-99, Nos. 64-75, post ; SALE 
OF GOoDs. 


E.. Right of Election in Representee. 

687. General rule.|—It must be considered, 
therefore, as established, that fraud only gives a 
right to avoid a contract or purchase; that the 
property vests until avoided; & that all mesne 

ispositions to persons not parties to, or, at least, 
not cognjsant of the fraud, are valid (PARKR, B.).— 
STEVENSON v. NEWNHAM (18538), 13 C. B. 285; 
22 L.J5.C. P. 110; 20 L. T. O. 8. 279; 17 Jur. 
600; 138 EK. R. 1208, Ex. Ch.; revag. S. ©. sub 
nom. NEWNHAM v. STEVENSON (1851), 10 ©. B. 718. 
Annotations :—Distd. Hardman v. Booth (1863), 32 L. J. Kx. 

105. Refd. Jeffries ». G. W. Ry. (1856), 5 KH. & B. 802 ; 
Young v. Billiter (1860), 8 H. L. Cas. 682; Marks v. 

Feldman (1869), L. R. 4 Q. B. 4813 Clough v. lL. & N. W. 

Ity. (1871), L. R. 7 Exch. 26; He Meldrum, Mx yp. Butcher 

(1874), 9 Ch. App. 695; London & County Banking Co. 

wv. London & River Plate Bank (1 887), 47. lL. R21793 Re 

Clark, Az p, Beardmore, [1894] 2 Q. B. 303. | Mentd. 

Morgan v. Couchman (1853), 2. L. R. 533; Monk ». 

Sharp (1857), 2H. & N. 540; Paullv, Bost (1865), 3. & 8. 

637; Topping vw. Koysell (1864), 16 C. B. N.S. 258; Re 

Johnson, Ax p. Rayner (1872), 41 L. J. Bey. 26; Re 

O'Sullivan, Hz p. Baller (1892), 61 L. J. Q. B. 228; Allen 

vw. Flood, {1898) A.C. 1; Quinn v, Leathem, (1901) A. C. 

495; Fitzroy ». Cave, [1905) 2 K. B. 364; Valentine v. 

Hyde, (1919) 2 Ch. 1293 Sorroll ye. Smith, [1925] A.C. 700, 

688. —---—.]---RoGERS v. HADLEY, No. 607, ante. 

689. -—-—.| —CLovuagn v. LONDON & NORTH 
WESTERN Hy. Co., No. 669, ante. 

690. Tae holder of a policy of insuranco 
being minded to give up paying the premiums” waa 
persuaded to continue the payments by a false 
representation of the insurance co.’s agent that 
if she paid the premiums for a certain time sho 
would receive a free policy. The representation 
was made without the authority or knowledge of 
the co., & the co. refused to grant a free policy, 
but retained the premiums :—Held:;: the holder 
of the policy was entitled to recover from the co. 
the premiums paid upon the faith of the repre- 
sentation.—REFUGE ASSURANOR Co., Lrp. »v. 
KETTLEWELL, {1909] A. O. 243 ; 78 L. as K. B. 





- 


that statements mado to him by the 
other party to the contract with the 


687 i. General rule.}—Where repre- 
sontees without full knowledge of their 
rights only threaten to claim damages 
they are not barred from their right 
to have the agreement rescinded.— 
HARVEY o. LAWRENCE (1915), 32 

. R °° 9 WwW. W. RR. 91; 26 





‘ -}—Where fraud is al- 
leged in the making of a contract the 
party compla may affirm or dis- 
Baum, (1207 1 WW. Re UIT: 16 
Alta. L: H.330.—-OANS 

687 ii. ———.}—A misrepresentation 


the concealment is unintentional it is 
none the less a misrepresentation 
though an innocent one, the trans- 
action induced thereby is voidable 
at the option of the representee who 
on discovery of the truth has a right to 
elect whether he will affirm or dis- 
affirm it.—STKAKNS v. STEARNS, [1921] 
1 W.W. R. 40; 56 D. L. R. 700.—CAN. 


687 iv. ——.}—Dossix v. DUNCAN: 
BON (1872), 10 Macph. (Ct. of Seuss.) 
$10.—S8COT. 

687 v. ———.}—-Where a person who 


has entered into a contract discovers 


object of inducing him to enter tnto 
the contract or with the object of 
concealing from hin facts, the know- 
ledge of which would be calculated to 
induce him to refrain from entering 
into the contract, were false, & 
show that, act with ordinary 
rudence & discretion, he would not 
ave entered Into the contract if he had 
known the truth, he is entitled within 
a reasonable time to elect. whether he 
will abide by the contract or claim 4 
rescission thereof._-WoOODSTOCK MUNI- 
CIPAL COUNCIL v. SMITH (1909), 26 
8. C. 681; 19C. T. R. 1073.—8. AF. 
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Sect. 1.—Nature and conditions of right to rescind : 
Sub-sect. 3, E.; sub-sect. 4. Sect. 2: Sub-secis. 
1,2,3&4,A. & B.] 


519; 100 L. T. 306; 25 T. L. R. 3953 sub nom. 
KETTLEWELL v. REFUGE ASSURANCE Co., LTD., 
583 Sol. Jo. 339, H. L.; affg., [1908] 1 K. B. 545 ; 
17L.J.K.B. 421; 97L. T. 896; 247. L. BR. 216 ; 
52 Sol. Jo. 158, C. A. 

Annotations :—Refd. Evanson v. Crooks (1911), 106 L. T. 
264; Hughes v. Liverpool Victoria Legal Friendly 
Society, [1916] 2 K. B. 482; Armstrong v. Jackson, [1917] 
2 K. B. 822; Parkinson v. College of Ambulance & 
Harrison, (1925) 2 K. B. 1. Mentd. Collins ». Hopkins, 
(1923) 2 K. B. 617. 


691. Irrevocable once exercised.) —- ROGERS v. 
HADLEY, No. 667, ante. 
° .|1— CLOUGH v. LONDON 
WESTERN Ry. Co., No. 669, ante. 


& NORTH 





SuB-secT. 4.—CONTRACTS BETWEEN HUSBAND 
AND WIFE. ; 

Effect of fraud on consent of parties.|—Sce 
oe & Wire, Vol. XXVII., p. 39, Nos. 155- 

693. Marriage settlement induced by fraud— 
No complicity on part of wife.|—Settlement in 
consideration of marriage procured by fraud & 
imposition in which the wife was not concerned, 
shall not be set aside.—BARROW v. BARROW 
(1774), 2 Dick. 504; 21 EH. R. 365. 

694. Misrepresentations by wife.] — Hus- 
band claimed to set aside an ante-nuptial settle- 
ment made by him, on the ground of misrepre- 
sentations made to him by his then intended wife 
as to her divorce from a previous husband, on the 
faith of which he had executed the settlement & 
married her :—Held: the statement of claim dis- 
closed no reasonable ground of action.—-JOHNSTON 
v. JOHNSTON (1884), 52 L.. T. 76; 338 W. R. 239, C. A. 

695. Deed of separation—— Alleged fraudulent 
misrepresentations of wife—Not relied on by 
husband.|—A deed of separation & annuity will 
not be set aside at the instance of the husband on 
the ground of fraudulent representations by the 
wife as to her innocence which were discredited 
by him at the time of its execution, nor on the 
ground of subsequent adultery, when the deed 
contains no condition as to chastity.—WaASsTENEYS 
v. WASTENEYsS, [1900] A. C. 446; 69 L. J. P. C. 
83, H. L. 

696. --—- Concealment of husband’s means.]— 
Hutton v. HULtToN, No. 755, post. 





Srcr. 2.—FORM AND EXTENT OF RELIEF. 
SUB-SECT. 1.—IN GENERAL. 

697. Rescission must be in toto.] — The deed 
may be set aside in folo . . . but I cannot make a 
new bargain for the parties (LORD LOUGHBOROUGH, 
C.).—-MYDDLETON v. KENYON (LORD) (1794), 2 
Ves. 391; 30 E. R. 689, L. C. 

Annotations :-——Mentd. Towart. v. Sellars (1817), 5 Dow, 231 ; 


Ford », Stuart. (1852), 15 Beav. 493; Foulkes +. Davies 
(1868), L. R. 7 Hq. 42. 


AR 
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697 i. Reacission must be in toto.}— 
Generally speaking there can only be 
reacission where the transaction can 
be rescinded in toto.—O’CONNOR ¢, 
STURGEON LAKE LUMRER Co. (1914), 
27 WwW. L. R. 813; 6 e W. ry ° 703 ii 
a Ll. R. 316; 6 Sask. L. R. 60.— . 


Db. L. R. 414; 
CAN. 





703 i. Effect of reacission—Restitutio 
in infegrum.)]—lfa personisinduced by 
misrepresentation without fraud, to 


enter into a contract, he may avoid the 
contract, & he is entitled to be put back 
in the position he was at the time he 
ontered into the contract.—W 
DEVLIN, [1920] 2 W. W. R. 338; 52 

13 Sask. L. R. 256.— 


.}~-Reascission of a 
contract involves a reatitution of the 
parties to their original rights & pro- 
perty, &, generally speaking, rescission 
will be granted only so long as this can 
be done.—FLEMING vo. Mam, [1921) 
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698. ———.] CLARKE v. DicKsoNn, No. 1742, 

ost. 

. 699. Unless parts clearly severable.] — 

BaaorT v. CHAPMAN, No. 51, ante. 

700. 7 .|\—UNITED SHOE MACHINERY 
Co. oF CANADA v. BRUNET, No. 776, post. 

701. ———.] — Where a purchaser sepa- 
rately acquires two lots of property at an 
auction, in reliance on an innocent misrepresenta- 
tion of the vendor as to the second lot, entitling 
the purchaser to rescission as to that lot, he cannot 
also rescind the contract for the first lot, unless 
from the‘ circumstances known & understood by 
both parties at the time of sale the ct. can infer 
that the two transactions were to the knowledge of 
both interdependent.—HoOLLIDAY v. LOCKWOOD, 
[1917] 2 Ch. 47; 86 L. J. Ch. 556; 117 L. T. 
265; 61 Sol. Jo. 525. 

———.]—See COMPANIES, Vol. IX., p. 599, 

No. 3998; Vol. X., p. 1103, No. 7741 
702. Partial interest only affected.|}— A 

person partially interested in an estate, may 

maintain a suit to set aside a conveyance of such 
interest fraudulently obtained from him, without 
making the other persons interested in the estate 
parties.—HENLEY v. STONE (1840), 3 Beav. 355 ; 

49 K. R. 189. 

708. Effect of rescission — Restitutio In in- 
tegrum.|—When a contract is rescinded for fraud 
or misrepresentation, it is the same as if no con- 
tract had ever existed, & the parties are restored 
to the situation in which they were before the 
contract, as nearly as possible-—SMALL v. ATT- 
woop (1832), You. 507; 2 L. J. Ex. Eq. 1; 159 
E. BR. 1092; subsequent proceedings (1834), 1 
Y. & C. Ex. 39; sub nom. ATTWOOD v. SMALL 
(1838), 6 Cl. & Fin. 232, H. L. 

Annotations :—Mentd. Bodenham_v. Hoskyns (1852), 2 
pe. G. M. & G. 903; Morrell v. Wootten (1852), 16 Beav. 
704. .}|—I consider it a maxim of 

Jaw that where a fraud has been eat upon a 

person, he should be replaced in the same position 

as he was before such ffaud was practised upon 

him (LORD CAMPBELL, C.J.).— HOLT v. ELy (1853), 

1K. & B. 795; 1C. L. R. 420; 17 Jur. 892; 

118 BE. R. 634. 

-———.|— See, further, Sect. 3, sub-sect. 6, post. 

705. To what date rescission referable.|—-REESE 
RIVER SILVER MINING Co., LTD. v. SMITH, No. 274, 
ante. 


706. Abatement of debt—-On pretence of 
poverty.|—If one under pretence of being insol- 
vent get an abatement of a debt, it will be set aside 
in equity.— MONGER v. KETr (1701), 12 Mod. Rep. 
558; 88 E. R. 1517. 

707. ———.|—-The obligor on payment of 
£20 to the obligee, procured a bond & notes for 
money to be delivered up to him, upon pretence 
that he was poor, & nearly related to the obligee ; 
but that not being proved, he was ordered to 
account for the bond & notes.—LUCAS v. ADAMS 
(1724), 9 Mod. Rep. 118; 2 Eq. Cas. Abr. 482 ; 
88 E. R. 352. 
































. W. R. 421; 14 Sask. L. R. 248; 
58 D. L. R. 318.—CAN. 

708 iii. -/—-MCKINNON v. 
BROCKINTON, [1921] 2 W. W. R. 487; 
31 Man. lL. R. 237.—CAN. 

708 iv. ——.}~—Fraud in the 
ie eg of a contract, apart from 
ts making, is no ground for rescission 
& restoration of the parties to the 
position in which they were before the 
contract was entered into.—J 

NaOROJI 


NASSARWANJI v. HIRJIBHAI 
(1912), I. L. R. 37 Bom. 158.—IND, 
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Part [X.—PRocEEDINGS FOR RESCISSION. 


SUB-SECT. 2.—RESTITUTIO IN INTEGRUM. 
When relief available—Where contract com- 
pletely executed.|—Sce Sect. 1, sub-sect. 2, C. 


ante. 

Rescission must be in toto.]|—See Sect. 2, sub. 
sect. 1, ante. 

Impossibility of specific restitution—As defence. 
—~See Sect. 3, sub-sect. 6, post. 


SUB-SECT. 3.—IN PARTICULAR INSTANCES, 

Agent selling own property to principal.|—See 
AGENCY, Vol. I., pp. 469, 470, Nos. 1540, 1541. 

Animals.|—See ANIMALS, Vol. II., pp. 263 
268, 269, Nos. 416, 467, 476. 

Arbitration—Setting aside award.|— See ARBI- 
TRATION, Vol. II., p. 551, Nos. 1828-1837. 

Bankruptcy—Setting aside composition with 
creditor.|—See BANKRUPTCY, Vol. V., p. 1131 
Nos. 9189-9191. 

Charitable trusts.|——See CHARITIES, Vol. VIII., 
p. 281, No. 555. 

Companies—Misrepresentation in prospectus. |- 
See COMPANIES, Vol. IX., pp. 117-122, Nos. 576- 


624. 

Contract to take shares.]—-See COMPANIES, 
Vol. IX., p. 247, Nos. 1552 et seq. 
Shares of companies.|—See COMPANIES, 
Vol. IX., p. 354, Nos. 2237 et seg.; p. 386, Nos. 
2441 et seg.; Vol. X., p. 1103, Nos. 7740, 7741. 

Family arrangements.|—See FAMILY ARRANGE: 
MENTS, Vol. XXIV., pp. 957-959, Nos. 110-126. 

Guarantee.|—See GUARANTEE, Vol. XXVI., pp. 
108, 109, Nos. 758-760. 

Separation deeds.|—See HusBanp & WIFE, 
Vol. XXVII., p. 227, Nos. 1981 et seq. 

Infant settlement.|—See INFANTS, Vol. XX VIII., 
pp. 331, 332, Nos. 1998-2000. 

Insurance policies.) See INSURANCE, Vol. 
XXIX., pp. 48-52, 160-163, 323-326, 350-353, 
370, 371, Nos. 112-151, 1164-1186, 2649-2660, 
2836-2856, 2972-2982. 

Lease of land.|—See LANDLORD & TENANT, Vol. 
XXX., pp. 478-480, Nos. 1394-1416. 

Partnership agreements.}|—See PARTNERSHIP. 

Sale of goods.|—-See SALE OF GOoDs. 

Sale of land.]—.See SALE OF LAND. 

Under order of court.|—-See SALE OF LAND. 

—-— Under Vendor & Purchaser Act, 1874.]— 
See SALE OF LAND. 

Sale of ship.]—Sce SHIPPING. 








SUB-SECT. 4.—ANCILLARY RELIEF. 

A. Delivery up for Cancellation of Instrument. 

See, generally, EQuITY, Vol. XX., pp. 285-238, 
Nos. 440—465. 
_ 708. When ordered.] — If there is a legal 
instrument which has no defect on the face of it, 
making it impossible to sue at law, or which states 
the only possible objection for suing at law, this 
ct. will not interfere. But if there be a legal 
instrument having no defect, which, from various 
circumstances, it would be inequitable to allow 
& person to sue upon, or if there be a good defence 
at law, but time may cause the person charged 
under that instrument to lose the evidence of his 
defence, the ct. will cause the instrument to be 
delivered up (ROMILLY, M.R.).—Cooprer v. JOEL 
(1859), 27 Beav. 313; 1L. T. 351; 54 E.R. 122; 
on appeal, 1 De G. F. & J. 240, L. C. 


Annotations : . Brooking v. Maudslay & Field (1888), 


:——Consd 
38 Ch. D. 636. Mentd, Glegg v, Gilbey (1877), 46 L. J. 
@. B'sas. Seen oe nee Ween 
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Insurance policy.] — See INSURANCE, Vol. 
XXIX., pp. 49, 370, Nos. 114-116, 2972 et seq. 


See, also, RENTCHARGES ; SALE OF LAND. 


B. Repayments and Reconveyances. 


709. Repayment — By daha — WALLER 
v. DALE (1677), Cas. temp. Finch, 295; 1 Cas. 
in Ch. 276; 1 Dick. 8; 28 BE. R. 162. 

710. .|—LONG v. FLETCHER (1708), 
2 Eq. Cas. Abr. 5; 22 E. R. 4. 

711. .|—B. purchased a reversionary 
interest of A. at a gross undervalue, & in circum- 
stances which rendered the transaction void in 
equity. C. had notice of the invalidity of the 
contract, but ten years afterwards he purchased 
the reversion of B., paying to B. the full value ; 
A. joined in the conveyance & confirmed the sale. 
The ct., being of opinion that C. had not taken 
proper steps to protect A. in the second trans- 
action, set it aside, & decreed a reconveyance, on 
repayment of the consideration given by B. to A. 
in the first transaction.—ADDIS v. CAMPBELL 
det 4 Beav. 401; 10 L. J. Ch. 284; 49 H.R. 

712. .;—On a bill filed by the assignor 
of a reversionary interest to set aside the assign- 
ment on the ground of inadequacy of consideration 
& misrepresentation on the part of the purchaser, 
who was his solr., the Vice-Chancellor, on the 
assignor repaying the purchase-money with 
interest, ordered the deed to be delivered up & 
cancelled, & this decree was on appeal affirmed. 

The ct. will not set aside the sale of a reversion 
on account of inadequacy of price, unless amounting 
in itself to conclusive & decisive fraud. 

Where fraud is charged & not proved, the ct. 
will not grant relief on any other ground; except 
where the relief is granted upon what may be 
termed a species of fraud.-—-JONES v. PRICE (1852), 
20L. T. O.S. 49, L. C. 




















718. —-— -——.]--HOWCHIN v. DAvis (1885), 
1T. L. R. 318. 
714. ——— By representor.|—If alease for years, 


worth £200 a year, belong to two coparceners, & 
one of them, upon a false suggestion that a fino 
of £250 was to be paid for the renewal of it, obtain 
an assignment of the other’s moiety for a considera- 
ion of £20 equity will set aside this conveyance as 
fraudulent, & order the assignee to account for a 
moiety of the proflts.—EvANs v. HOSKINS & 
GLOUCESTER Ciry (1724), 9 Mod. Rep. 83; 2 
Eq. Cas. Abr. 88; 88 E. KR. 330. 

715, —--- —-—-.]—Where u bond is void, a 
repayment of interest which has been paid on the 
supposition of its being valid, will be decreed.— 
HITCHCOCK v. GIDDINGS (1817), Dan. 1; 4 Price, 
135; Wils. Ex. 32; 146 BE. R. 418. 

Innotations :—Refd. Clare v. Lamb (1875), L. R. 10 C. P. 
334; Joliffe v. Baker (1883), 11 Q. B. D. 255; Ze Tyrell, 
Tyrell v. Woodhouse (1900), 82 L. T. 675. 

716. -———.]—Certain persons who were 
owners of a concession for working the guano upon 
an island, fraudulently sold the concession :— 
Held: the vendors must repay the whole of the 

urchase-mouney.—-PHOSPHATE SEWAGE Co. vv. 
ARTMONT (1877), 5 Ch. D. 394; 461L. J. Ch. 661 ; 

aha T. 9, C. A.; affg. (1876), 45 L. J. Ch. 

Annotations :-—Retd. Nant-Y-Glo & Blaina Ironworks (‘o. 
v. Grave (1878), 12_Ch. D. 738; Rees v. De Bernardy, 
[1896) 2 Ch. 437. Mentd. New Sombrero Phosphate Co. 
v. Erlanger (1876), 35 L. T. 309; Metzler ». Wood (1877), 
47 L. 7,400 139; He Collie, Kz p, Adamson (1878), 8 
——— Of purchase-money.|—See SALE oF LAND. 
—— Return of deposit.|—-See SALE oF Goons ; 


SALE OF LAND. 
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Sect. 2.—Form and extent of relief: Sub-sect. 4, B., 
C., D. & E.; aub-sect.5, A., B. &C. Sect. 3: 
Sub-sects. 1, 2, 3, 4 & 5, A.] 


Repayment of capital in partnership cases.|— 
See PARTNERSHIP. 

717. Reconveyance.]|—ADDIS v. CAMPBELL, No. 
711, ante. 


C. Indemnity. 

Rescission of partnership agreement.] — Sce 
PARTNERSHIP. 

718. Indemnity granted—- Not damages.] — 
Where a vendor, having reason to believe that 
part at least: of his property was copyhold, sold & 
conveyed the same to a purchaser as freehold, 
there being nothing on the abstract to show that 
any part was copyhold & the property turned out 
to be all copyhold :—Held: the purchaser was 
entitled to have the sale set aside & the purchase- 
money repaid, with the costs attending his pur- 
chase, but was not entitled to damages in respect 
of expenses to which he had gone with the view 
of selling the property again.—-Hart v. SWAINE 
(1877), 7Ch. PD. 423; 47L. J. Ch. 53; 371. T. 376 ; 
26 W. BR. 80. 

Annotutiona :— Distd. Manson ». Thacker (1878), 7 Ch. D. 
620; Brett 7. Clowser (1880), 6 GC. P. DD. 376; Joliffe v. 
Baker (1883), 11 Q. B. D. 255. Expld. Soper v. Arnold 
(1887), 37 Ch. D. 96. Refd. Brownlie v. Campbell (180), 
§ App. Cas. 025; Mathias ». Yetts (1882), 46 L. T. 497 ; 
Nash v. Wooderson (1884), 52. 7.49; Palmer. Johnson 
(1884), 13 WY. B.D. $513 Lagunas Nitrate Co. », Luagunas 
Syndicate, (1899) 2 Ch. 392. 

719. ——— ---—.]—In an action for rescission 
of a lease on the ground of innocent misrepre- 
sentation pltf., if entitled to anything, is only 
entitled to an indemnity as to what was expended 
under the actual terms of the lease. —WHITTINGTON 
”, SEALE-ITAYNE (1900), 82 L. T. 49; 167. L. R. 
181; 44 Sol. Jo. 229. 
elnnotation --- Refd. Milch ». Coburn (1910), 27 T. lL. R170. 


D. Injunction. 


Rescission of contract to take share.]—Sce 
CoMPANIiS, Vol. IX., p. 340, Nos. 2149-2152. 


i. Accounts and Receivers. 

720. Accounts-— No account to fraudulent 
party.|—Where a transaction is set aside, on the 
ground of fraud, no account will be allowed by the 
ct. to the parties to the fraud, of what they have 
laid out or advanced or expended in the committing 
of that fraud.-—PINNING v. RusHwortu (1833), 
2L. J. dk 176. 
o|—Sce, generally, Rquiry, Vol. XX. ; 
266 et stg.; & Titles passim. er 

Recelvers.|-—See Receivers; & Titles passim. 





SuB-secr. 6.—ANALOGOUS PROCEEDINGS. 
A. Money Had and Received. 
See, generally, ContTRACT, Vol. XII., pp. 689-571. 
721. Gaming contract induced by fraud. |— 
ISMERSON v. DIxon (1853), 21 L. T. O. S. 64, 
Recovery of deposits.])—See AucTions, Vol. III., 
Pp. 23-27 ; BuiLDING Contracts, Vol. VII., pp. 
382, 333, No. 10; SaLE or Goons ; SALE OF LAND. 
Compositions in bankruptcy.]—See BANKRUPTCY. 
+ V., p. grrr Nos. 9281-9292. 
ecovery of premium.]—See INSURANCR, Vol. 
XXIX., pp. 45, 46, 301 SOE. 370-372. 


Money paid on application for shares.) — See 


COMPANIES, Vol. IX., pp. 50-52, 183-135. 





B. Trover. 
See TROVER. 


C. Repudiation on Discovery of Fraud. 

722. General rule.|—In an action on a con- 
tract of sale signed by deft.:—Held: if, as he 
stated, pltf. had obtained his signature by leading 
him to understand that his attorney had prepared 
it, & approved of the security, & that turning out 
not to be the fact, & the contract having been 
repudiated immediately, the contract was avoided. 
—ROLPH v. BARTON (1859), 1 F. & F. 4738. 

723. Physical resumption of property.|— 
CLOUGH v. LONDON & NORTH WESTERN Ry. Co., 


No. 669, ante. 
-|—Where a bkpt. has obtained 





724. 
goods on credit without any intention of paying 
for them the vendor is entitled to treat the con- 
tract of sale as having been induced by fraud, & 
to disaffirm the contract & take back his goods after 
notice of act of bkpcy. provided that he disaffirms 
the contract within a reasonable time of his dis- 
covery of the fraud. 

As soon as they discovered that he had bought 
the goods with no intention at all of paying for 
them, they were entitled to treat the contract as 
a contract induced by fraud, induced that is to 
say by a representation which the purchaser knew 
to be untrue, that he meant to pay for the goods 
(BiaiAM, J.).—Re EASTGATE, Ex p. WARD, [1905] 
1K. B. 465; 74L. J. K. B. 324; 92 L. T. 207; 53 
W. RK. 482; 21 T. L. R. 198; 12 Mans. 11. 
Annotation :—Folld. Tilley v. Bowman, [1910) 1 K. B. 745. 

725. ——.]—A sale of goods upon credit 
was induced by the fraud of the purchaser, who 
upon obtaining them pledged them with a pawn- 
broker. After the purchaser had paid part of the 
price a receiving order in bkpcy. was made against 
him. The vendor then discovered the fraud & 
disaffirmed the contract, retaking possession of the 











/ goods upon oyeue to the pawnbroker of the 


sum advanced upon them. The purchaser having 
been adjudicated bkpt., his trustee in bkpcy. 
brought an action against the vendor, claiming 
to recover the goods or their value after giving 
credit for the sum paid to the pawnbroker to 
redeem them :—Held: the trustee acquired the 
property in the goods subject to the right of the 
vendor to disaffirm the contract of sale & to retake 
possession of the goods ; the vendor had a right to 
disaffirm the contract after the date of the receiving 
order; & therefore the trustee was not entitled to 
recover the goods or their value.—TITLEY v. 
BowMaNn, Lrtvp., [1910] 1 K. B. 745; 79 L. J. K. B. 
5647; 102 L. T. 318; 54 Sol. Jo. 342 ; 17 Mans. 97. 
See, also, CONTRACT, Vol. XITI., pp. 332 et seq. 


SpcT. 3.—DEFENCES TO PROCEEDINGS. 


Sups-sEcT. 1.—RBEPRESENTER’S KNOWLEDGE OF 
TRUTH. : 


726. Valid defence.|—-In a case depending on 
alleged misrepresentation of value, there cannot 
be a more effectual bar to pltf. than by showing 
that he was from the begi cognisant of all the 
matters complained of, or, after full information 
of them, continued to deal with the propert — 
sage v. PIKE (1842), 8 Cl. & Fin. 562; 8 E.R. 


20. 

Annotations :—Refd. Wilde v. Gibson (1848), 1 H. Ll. Cas. 
605; Erlanger v. New Sombrero Phosphate Co. (1878), 
3 App. Cas. 1218. 





PART IX. SECT. 3, SUB-SECT. 1. 
726 i. Valid defence.}—Wo.rr v. MCARTHUR (1907), 18 Man. L. R. 30.—CAN. 
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727. 
sentation calculated to induce a belief in the value 
of propery not warranted by the circumstances is 
made by a person, the inaccuracy of which might 
have been known to him, it will be considered as a 
fraud in equity, disentitling him to specific per- 
formance. Semble, a purchaser, knowing the real 
state of facts would have no right to complain, but 
a vender would have to show his knowledge very 
clearly.—-PRICE v. MACAULAY (1852),2 De G. M. & 
G. 389; 19 L. T. 0. S. 238; 42 E. R. 903, C. A. 


Annotations :—Refd. Leyland ». Illingworth, kx ». Walker 
(1860), 29 L. J. Ch. 613, n.; Re Fawcett & Holmes’ Con- 
tract (1889), 42 Ch. D. 150. 





728. ——- ———.]—REDGRAVE v. IIurp, No. 
417, ante. 

729. Knowledge of representee’s agent.]— 
ATTWOOD v. SMALL, No. 363, ante. 

730. |—If the purchaser had at 








once taken the objection as to the misdescription 
of this house as being in Pall Mall, he would 
have been entitled to avoid the contract on that 
ground. But he did not do so, he proceeded to 
investigate the title, & his solr. examined the 
title deeds, in a part of that very building which 
was the subject of the contract; & I think it is 
now too late for him to ask the ct. to rescind 
the contract on that ground (Woop, V.-C.).— 
STANTON v. TATTERSALL (1853), 1 Sm. & G. 529; 
1 Kq. Rep. 5643; 21 L. T. O. S. 3333; 17 Jur. 067 ; 
1 W. R. 502; 65 B. R. 231. 

Annotation :---Retd. Torrunce vr. Bolton (1872), Ll. Re 14 

liq. 124. 


731. - -——.]—Consequently, where _ plitf. 
who had entered into an agreement with one of 
two defts. for the purchase of a business, filed 
his bill for relief on the ground that the fact of 
deft. & co-deft. being in partnership in the busi- 
ness was fraudulently concealed from him; & it 
uppeared, as the result of evidence that the 
agent of pitf. was aware of the fact of the partner- 
ship & of a power which deft. possessed under 
the partnership deed, of buying up the acqul- 
escence of his co-partner & further, that pltf. was 
contracting on behalf of himself & other persons, 
the latter of whom were fully aware of the state 
of the partnership, the bill was dismissed, with 
costs.—BURDETT v. Hay (1863), 4 De G. J. & 
Sm. 41; 33 L. J. Ch. 41; 11 L. T. 250; 0 Jur. 
N.S. 1260; 12 W. R. 61; 46 BH. R. 829, L. C. 

—~-- ———,]——See, further, AGENcy, Vol. I, 
pp. 610-614, 685, 686, Nos. 2303-2426, 2946-2955 ; 
QuITY, Vol. XX., pp. $11-316, Nos. 624-647 ; 
INSURANCE, Vol. X X1X., pp. 60, 61, Nos. 199-206. 

782. .}—Deft., who practised at R., had 
some time acted as solr. to pitf., & it was arranged 
that he should take pltf.’s brother-in-law G., who 
was under twenty-one years of age, as his articled 
clerk. The usual articles were accordingly pre- 
pared, to which pltf. was a party, whereby G., 
with the consent of his guardian, bound himself 
clerk to deft. for five years. There was no 
covenant in any way restricting G. from prac- 
tising as a solr. at the expiration of the articles. 
Simultaneously a bond was executed by piltf. 
binding himself to pay £1,000 to deft. in case G. 
should within ten years of the expiration of the 
articles carry on his profession as a solr. in R. or 
within ten miles thereof, without the written 
consent of deft. Shortly after the expiration of 
the articles G. was admitted a solr. Deft. then 
insisted that G. should not practise in R., or within 
ten miles thereof, & threatened to enforce the 








If clearly proved.|—Where a repre-| bond in case G. should commence to 
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ond practise 
within that radius. Pltf. thereupon brought an 
action against deft. claiming a declaration that 
the bond was obtained by misrepresentation & 
undue influence & without consideration, & was 
void, & that he was entitled to have the same sect 
aside :—Held: there had been no undue influence 
or cares abv unant ey but pltf. was perfectly well 
aware what the object of the bond was when he 
executed it.—RICHARDS v. WHITHAM (1892), 66 
L. T. 695, C. A. 

-]—See COMPANIES, Vol. IX., pp. 119, 120, 
Nos. 589-601. 





SUB-SECT. 2.—AGREEMENT TO WAIVE INQUIRIES. 


See SALE OF LAND; & Titles passim. 
Nee Part VIIT., Sect. 1, sub-sect. 4, B., ante. 





SuB-SEcT. 3.—AGREEMENT TO ACCEPT CoM- 
PENSATION IN LIEU OF RESCISSION. 


See SALE OF LAND; & Titles passim. 


SuB-SEcT. 4.—AGREEMENT TO WAIVE BOTH 
COMPENSATION AND RESCISSION, 


See SALE OF LAND; & Titles passim. 


SuB-SEcT. 5.—AFFIRMATION OF CONTRACT WITH 
KNOWLEDGE OF MISREPRESENTATION. 


A. In General. 


733. Right to rescind barred.|—The right to 
repudiate the contract is not afterwards revived 
by the discovery of another incident in the same 
fraud.—CAMPBELL v. FLEMING (1834), 1 Ad. & El. 
40; 3 Nev. & M. K. B. 834 ; 3 Jl. J. kK. B. 136 ; 
110 B. RR. 1122. 

Annotations :—Retd. Wontner v. Bhairp (1847), 4 Cc. B. 
404; Kast Anglian Rya, ». Kastorn Countios Ry. (1851), 
11 CG. B. 775; Stevenson v, Newnham (1853), 13 C0. B. 
285; Horsfall v. Thomas (1802), 6 L. T. 4802; London 
& County Banking Co. v. London & River Plate Bank 
(1887), 4 T. Le R179; Lmporlal Ottoman Bank ». 
Trustees Kxecutors & Securities Insce. Corpn. (1895), 
13 1t, 287; #te Duncan, Torry v. Sweeting, [1899] 1 Ch. 
387. 3C. B. 889; 


Mend. Ricketts ». Bowhay (1847), : 
Stoelo v, Wiliam (1553), 1 C. 1. RR. 258, 

734, ——.| --ATTwoon v. SMALL, No. 363, ante. 

735. ———.|—Viaers v. PIKE, No. 726, anle. 

736. ---—.|—CLOUGH »v. LONDON & NortTH 
WESTERN Ry. Co., No. 669, ante. 

737. —~—.|—A. solr. took money of his client’s, 
& pretended to have invested it upon four mtges. 
After his death it was discovered that three of 
these mtges. were absolutely valueless, & the 
client took no steps as regards them. He brought 
an action to enforce the other, which resulted in 
a compromise out of which he obtained part of 
the money due :—Held: as regards this last one 
he had affirmed the contract, & could not now 
repudiate the mtge., but as regards the other 
three he could.—Re MURRAY, DICKSON v. MURRAY 
(1887), 57 L. T. 228; sub nom. DICKSON v. 
MuRRAY, 3 T. L. R. 637. 

Annotation :—Distd. Molloy v. Mutual Reserve Life Insce. 

(1905), 22 T. L. KR. 59. 

738. ——-.])— If the vendor on discovering 
that certain material facts have been concealed 





. Right to rescind barred.}— 
Semble: a person alleging misrepre- 


sentation loses his right to rescind a 
contract upon such 
to carry out the con t after becom- 


ing aware of tho falsity of any material 
representation.—SAMBON 4%. LLINA 
(1 10), 29 N. Z. L. R. 1163.—N.Z. 





und if he electa 
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Sect. 3.—Defences to proceedings: Sub-sect. 5, A. & 
B.; sub-sects. 6, 7,8 & 9.1] 


from him by the purchaser, & though believing 
that there has been a concealment of further 
material facts nevertheless does acts constituting 
a deliberate election on his part not to insist on 
his right to a full disclosure, he is bound by that 
election, & neither he nor his representatives 
after his death can afterwards, on discovering 
the full extent of the concealment, repudiate the 
sale.—Law v. LAw, [1905] 1 Ch. 140; 21 T. L. R. 
102 ; sub nom. Re Law, LAw v. Law, 74 L. J. Ch. 
Ad ; 92 L.T.1; 53 W. R. 227; 49 Sol. Jo. 118, 


. A. 

788. Onus of proof.|—Fraud being established 
against a party, it is for him, if he allege laches in 
the other party, to show when the latter acquired 
a knowledge of the truth & prove that he know- 
ingly forbore to assert his right.—LINDSAY 
PETROLEUM Co. v. HuRD (1874), L. R. 5 P. C. 
221; 22 W. R. 492, P. C. 

Annotations :—Refd. Aaron’s Reefs v. Twiss, [1896] A. C. 
273; Rochefoucauld v. Boustead, (1897) 1 Ch. 196; 
Lagunas Nitrate Co. v. Lagunas Syndicate, 
392; He Taylor, Atkinson v. Lord (1900), 81 L. T. ; 
Anchor Trust Co. 7. Bell, [1926] Ch. 805, Mentd. 
Panama & South Pacific Telegraph Co, v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. 
App. 520, n.; Bagnall v. Carlton (1877), 6 Ch. 1D. 371; 

Phosphate Sewage Co. v. Hartmont (1877), 5 Ch. D. 
$04; Krianger >, New Sombrero Phosphate Co. (1878), 
3 App. Cas. 1218; Allcard v. Skinner (1887), 36 Ch. D. 
145; He Bennett, Masonic & General Life Assce. v. 
Sharpo (1891), 8 T. L. R. 194. 

Misrepresentation in prospectus—Loss of right by 
acquiescence.|—-See COMPANIES, Vol. IX., pp. 132, 
bay 142, 148, 256, Nos. 705-719, 792-798, 1590- 

US. 

Repudiation of lease—Extoppel of landlord.|— 
See LANDLORD & TENANT, Vol. XXX., pp. 361- 
365, Nos. 238-284. 

Impeachable conveyance.|— See FRAUDULENT & 
VOIDABLE CONVEYANCES, Vol. XXV., pp. 279- 
28], pp. 1050-1066. 

_ See, also, PARTNERSHIP; SALE 

SALE OF LAND; & Titles passim. 





OF Goons ; 


B. Necessity for Unequivocal Acts of Affirmation. 


740. General rule.|—ARBRAM S.S, Co. v. WEST- 
VILLE SHIPPING Co., No. 636, ante. 

741, Act merely incidental to contract.|—The 
poe of a mare at an auction was induced to 

uy her by the description that she had been 
hunted with certain hounds. The conditions of 
sale provided that horses not answering the 
description must be returned before a specified 
time, otherwise the purchaser must keep them 
with all faults. The purchaser paid the price & 
was casually told that the description was untrue ; 
nevertheless he removed the mare to his own 
stables; & while being so removed she ran away 
& injured herself severely, without any negligence 
on pltf.’s part. The description was, in fact, 
untrue, & on that: ground the purchaser returned 
her to the seller within the specified time :—Held : 
since the purchaser had in removing her done no 
more than he was entitled to do under the con- 
tract & since the injuries were not owing to any 
negligence on his part he had not.. ost hie right 
to rescind the contract & could recover the 
price from the seller in an action for money had 
& received.—HRrapD v, TATTERSALL (1871), iL. R. 
7 Exch. 7; 41 L. J. Ex. 4; 256 L. T. 681; 20 
W. R. 115. 


Annotations :—Consd. Elphick v. Barnes (1880), 5 C. P. D, 
321. Refd. Chapman v. Withors lest) 4 . lL. R. 132. 


PART IX. SECT. 3, SUB-SECT. 6. 


742 1. General rule.}—~—A raon in- 
duced by fraud to enter ia 8 COn- 





tract cannot, after he has acted under 
it so that the parties can no longer be 
placed in statu quo, avoid the contract. 


MISREPRESENTATION AND FRAUD. 


SuB-SECT. 6.—IMPOSSIBILITY OF SPECIFIC 
RESTITUTION. 


742. General rule.| — A person induced by 
fraud to enter into a contract under which he 
pays money may, at his option, rescind the 
contract, & recover back the price, as money had 
& received, if he can return what he has received 
under it. But, when he can no longer place the 
parties in statu quo, as if he has become unable to 
return what he has received in the same plight 
as that in which he received it, the right to 
rescind no longer exists; & his remedy must be 
by an action for deceit, & not for money had & 
received. 

If you are fraudulently induced to buy a cake 
you may return it & get back the price, but you 
cannot both eat your cake & return your cake 
(CROMPTON, J.). 

Pitf. must rescind in toto or not at all. He 
cannot both keep the shares & recover the whole 
price. That is founded on the plainest principles 
of justice (CROMPTON, J.).—-CLARKE v. DICKSON 
(1858), BE. B. & BE. 148; 27 L. J. Q. B. 223; 31 
L. T. O. 8.97; 4 Jur. N.S. 832; 120 KE. R. 463. 
Annotations :—Consd. R. v. Saddlers’ Co. (1863), 10 H. L. 

Cus. 404; Western Bank of Scotlaud v. Addie, Addie v. 

Western Bank of Scotland (1867), L. R. 1. Se. & Div. 

145. Id. Savage v. Canning (1867), 16 W. R. 133. 

Distd. Head v. Tattersall (1871),41 L. J. Ex. 4. Apprvd. 

Urquhart v. Macpherson (1878), 3 App. Cas. 831. Consd. 

London & County Banking Co. v. London & River Plate 

Bank (1887), 4 T. L. R. 179. . Dbtd. Armstrong v. Jack- 

son, [1917] 2 K. B. 822. Refd. Re Royal British Bank 

(1859), 3 De G. & J. 387; Horsfall v. Thomas (1862), 

H. & C. 90; Re Overend, Gurney, Oakes », Turquand, 

Peek v. Same (1867), L. R. 2 H. L. 325; Clough v. L. & 

N. W. Ry. (1871), 25 L. T. 708; Heilbutt vo. Hickson 

(1872), L. R. 7 C. P. 438; Phosphate Sewage Co. . 

Hartmont (1877), 5 Ch. D. 394; Sheffield Nickel Co. 1. 

Unwin (1877), 2 Q. B. D. 214; Erlanger v. New Sombrero 

Phosphate Co. (1878), 3 App. Cas. 1218; Aaron’s Reefs 

v. Twiss, {1896] A.C. 273; He Duncan, Terry v. Sweeting 

[1899} 1 Ch. 387. Mentd. Nicholson v. Ricketts (1860), 

2K. & E. 497; Anderson v. Costello (1871), 19 W. HR. 

ee c ores v. Salomon, Salomon v. Salomon, [1897] 

743. .|—If a person seeks to set aside a 
sale of various kinds of property, on the ground 
of fraud, the contract must be rescinded in toto 
or not at all; & if pltf. is unable to restore any 
one of the kinds of property included in the 
contract relief cannot be given.—MATURIN v. 
TREDINNICK (1864), 4 New Rep. 15; 10 L. T. 
331; 28 J. P. 744; 12 W. R. 740. 
atnnatation :—Refd. Ke Mount Morgan West Gold Mine, 

Ex p. West (1887), 56 L. T. 622. 

744, ——.]—WESTERN BANK OF SCOTLAND Vv. 
ADDIE, ADDIE v. WESTERN BANK OF SCOTLAND, 
No. 214, ante. 

745. .|}—CLouGH v. LONDON 
WESTERN Ry. Co., No. 669, ante. 

746. .|—A contract voidable for fraud 
cannot be avoided when the other party cannot be 
restored to his status quo. For a contract can- 
not be rescinded in part & stand good for the 
residue. If it cannot be rescinded in toto, it 
cannot be rescinded at all; but the party com- 
plaining of the non-performance, or the fraud, 
must resort to an action for damages (LUSH, J.). 
—SHEFFIELD NICKEL Co. v. UNWIN (1877), 2 
Q. B. D. 214; 46L. J. Q. B. 299; 36 L. T. 246; 
25 W. R. 493, D.C. 

747, ——]—Contracts which may be im- 
peachec on the ground of fraud are not void, 

ut voidable only at the option of the party who 
is or may be injured by the fraud, subject to the 
condition that the other party, if the contract be 
disaffirmed, can be remitted to his former state. 





& NORTH 











vw. UNION INSURANCE Co. 


—LLOY 
N. B. R. (2 Pug.) 498.— 


Dd 
(1875), 15 
CAN. 


Part IX.—Procrerepines ror RESCISSION. 


— URQUHART v. MACPHERSON (1878), 3 App. Cas. 
831, P. C. 

748. -|—It is clear on principles of gencral 
justice, that as a condition to a rescission there 
must be a restitutio in integrum. The parties 
must be put in statu quo (LORD BLACKBURN, C.). 
—ERLANGER v. NEW SOMBRERO PHOSPHATE Co. 
(1878), 3 App. Cas. 1218; 48 L. J. Ch. 73; 39 
L. T. 269; 27 W. R. 65, H. L.; aff7. S. C. sub 
nom. NEW SOMBRERO PHOSPHATE Co. v. ERLANGER 
(1877), 5 Ch. D. 73, C. A. 

1917) 2 


Annotations :—Expld. Armstrong +. 

K. B. 822. Apld. Hulton wv. Hulton, {1917) 1 K. B. 
813. Refd. Ladywell Mining Co. +. Brookes, Ladywell 
Mining Co. v. Huggons (1886), 35 Ch. 1D. 400; Re Lad 
Forrest (Murchison) Gold Mine, [1901] 1 Ch. 58%. Mentd. 
Bagnall v. Cariton (1877), 6 Ch. D. 371; Phosphate 
Sewage Co. v. Hartmont (1877), 25 W. R. 743; Kmma 
Silver Mining Co. v. Lewis (1879), 4 Cc. P. DD. ; Re 
Pepperell, Pepperell ». Chamberlain (1879), 27 W. R. 
410; He Rica Gold Washing Co. (1879), 27 W. R. 715; 
fie Ambrose Lake Tin & Copper Mining Co., /r p. Moss, 
Er p. Taylor (18380), 49 L. J. Ch. 457; Pe British Seam- 
less Paper Box Co. (1881), 17 Ch. D. 4673; Ie Scottish 
Petroleum Co. (1881), 29 W. R. 372; Re Cape Breton Co. 
(1885), 29 Ch. D. 795; Re Incorporated Law Soc. & 
Four Solicitors (1891), 7 T. lL. R. 6723; Re Sharpe, Je 
Bennett, Masonic & General Life Assce. vr. Sharpe, [1892] 
1 Ch. 154; Re Gallard, Ez p. Gallard, [1897] 2 Q. B. 8; 
Larocque v. Beauchemin, [1897] A. CC. 358; Roche- 
foucauld ». Boustead, [1897] 1 Ch. 196; Salomon +. 
Salomon, Salomon v, Salomon, [1897] A. ©. 22; Lagunas 
Nitrate Co. v. Lagunas Syndicate, (1899) 2 Ch. 392; 
Gluckstein tv. Barnes, (1900}] A. C. 240; Burland 1, 
Karle, [1902] A. C. 83; Re Leeds & Hanley Theatres of 
Varioties, [1902] 2 Ch. 809; The Birnam Wood, [1907) 
P. 1; United Shoe Machinery Co. of Canada v. Brunet, 
11909] A. C. 330; A.-G. for Dominion of Canada ¢. 
Standard Trust Co. of New York, [1911] A. (. 498; 
Omnium Electric Palaces +. Baines, [1914] ] Ch. 832; 
Jubilee Cotton Mills +. Lewis, {1994] A. C. 948; Anchor 
Trust Co. v. Bell, [1926] Ch. 805. 





Jackson, 





749 -|—MACDONALD tv. TURNER (1892), 
8 T. L. R. 715. 
750. ——.]—A voidable contract cannot be 


rescinded or set aside after the position of the 

parties has been changed, so that they cannot 

be restored to their former position. Fraud may 

exclude the application of this principle, but I 

know of no other exception (LINDLEY, M.}.).— 

LAGUNAS NITRATE Co. v. LAGUNAS SYNDICATE, 

[1899] 2 Ch 392; 68 L. J. Ch. 699; 81 LL. T. 

334; 48 W. R. 74; 15 T. L. R. 43863 43 Sol. Jo. 

J22; 7 Mans. 165, C. A. 

Annotations :—Mentd. 7te National Bank of Wales, (1899) 
2 Ch. 629; Merchants’ Fire Office v. Armstrong (1901), 
17 T. L. R. 709; Exploring Land & Minerajs Co. rv. 
Koleckmann (1905), 94 L. T. 234; Ammonia Soda Co, r. 
Chamberlain, [1918] 1 Ch. 266; Piercy tv. Mills, (1920) 
10h. 77; Re City Equitable Fire Insce., [1925] Ch. 407. 
751. -——.]——-A claim by contractors for the 
escission of a contract for the construction of a 

railway on the plea that the contract had been 

entered into under essential error induced by the 
innocent misrepresentation of the railway co. 
as to the nature of the strata through which the 
railway passed rejected on the ground that 
restitutio in integrum had become impossible by 
reason of the completion of the railway by the 
contractors after full knowledge of the facts.— 

GLascow & SOUTH WESTERN Ry. Co. v. Boyp 

~ ee [1915] A. C. 526; 84 L. J. P. C. 157, 

Annotation :—Mentd. I. R. Comrs. rt. 
8 Tax Cas. 595. 

752. Exception to rule — Fraud.) — LAGUNAS 

NITRATE Co. v. LAGUNAS SYNDICATE, No. 750, ante. 
753. Alteration in character of subject-matter— 

Mining property worked.|—ATrwoop v. SMALL, 

No. 363, ante. 

754. Failure of business— Through inherent 


PART IX. SECT. 3, SUB-SECT. 9. 787 il. 


787i. Whether bar to relief—Delay.} 
—GARDINER v. BICKLEY (1905), 2 
WwW. L. R. 146.—CAN. 


Ballantine (1924), 





}—Mere delay does 
not disentitle deft. to relief.— PIONEER 
TRACTOR Co., LTD. v. PREBLES (1913), 
26 W. L. R. 503; 
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vice.|—Resp. was induced by misrepresentations 
made without fraud by applits. to become a 
partner in a business which either belonged to 
them or in which they were partners, & which 
was in fact insolvent. The business having 
afterwards, owing to its own inherent vice, 
entirely failed with large liabilities :—Held: 
resp. was entitled to rescission of the contract 
& repayment of his capital though the business 
which he restored to applts. was worse than 
worthless, & the contract being rescinded applts. 
could not recover against him for money lent & 
goods sold by them to the partnership.—ADAM 1. 
NEWBIGGING (1888), 13 App. Cas. 308; 57 
L. J. Ch. 1066; 59 L. T. 267; 37 W. R. 97, 
H. L.; affy. S. C. sub nom. NEWBIGGING v. 
ADAM (1886), 34 Ch. D. 582, C. A. 
Annotations -—Consd. Whittington +. Soale-Hayne (1900), 
82 L. T. 49. efd. Lagunas Nitrate Co. 7. Lagunas 
Syndicate, [1899] 2 Ch. 3923; Arnstrong v. Jackson, 
[1917] 2 K. B. 822; Hulton v. Hulton, (1917) 1K. B. 


813; Compagnie Chomin de Fer Paris-Orleans v. Leeston 
Shipping Co. (1919), 36 T. L. R. 68, 


755. Separation deed.|] —-In 1910 a deed of 
separation was exccuted by a husband & wife 
under which the husband agreed to pay to the 
wife during her life or until she should marry 
again the annual sum of £500. & the wife agreed 
to maintain herself & to keep indemnified the 
husband against her debts & torts, & not to take 
proceedings for restitution of conjugal rights 
nor for divorce or judicial separation in respect 
of any previous marital offence; & it was also 
agreed that all letters between the parties should 
be destroyed. The letters were accordingly 
destroyed & the husband paid his wife the £500 
a year. In 1015 the wife brought an action 
against the husband claiming to have the deed 
rescinded upon the ground that she had _ been 
induced to execute it by his false & fraudulent 
representations & concealment as to his means. 

The ct. ordered the deed to be rescinded though 
the letters had been destroyed & could not be 
restored to the respective parties, & refused to 
make it a condition of rescission that the wife 
should repay to the husband the annual sums of 
£500, which he had paid to her under the deed, 
the husband having received corresponding benefits 
under the deed.—HvuLron v. HuLtron, [1917] 1 
K. B. 813; 861. J. K. 3B. 6833; 116 1. T. 651; 
33 T. L. R. 197; 61 Sol. Jo. 268, C. A. 

also, Sect. 1, sub-sect. 2, C.; Sect. 2, sub- 
sect. 1, ante. 


SUB-SECT. 7.—INTERVENTION OF JUS TERTII. 

756. Right to rescind barred.| —CLOUUH vt. 
LONDON & NORTH WESTERN Ry. Co., No. 669, ante. 

—--—.J—See CoMPANigs, Vol. I1X., pp. 95, 257, 
258, Nos. 400, 1600-1605. 


SUB-SECT. 8.-—WINDING UP OF CUMPANY. 
Contract to take shares-——Right to rescind barred. | 


—See COMPANIES, Vol. 1X., pp. 1388-135, Nos. 
720-732. 


SUB-SECT. 9.—ACQUIESCENCE, LACHES, AND 
DELAY. 
757. Whether bar to heron Sit fl ae on & 
bill by the vendor, sceking to rescind the ale, on 


15 D. L. R. 278; 6 Sask. L. R. 339. 
—CAN. 


.}—A purchaser of 


767 iii. ——— —— 
5 W. W. R. 989; | lands who wishes to repudiate his 
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Sect. 3.—Defences to proceedings : Sub-sect. 9. Sect. 4. 
Part xX. Sects. 1, 2 & 3: Sub-sect. 1.J 


the ground of fraud & oppression in the trans- 
action, & error in the accounts, although the 
prayer to rescind the sale was refused, the account 
was opened after a considerable Japse of time.— 
M‘NEILL v. CAHILL (1820), 2 Bli. 228; 4 BH. R. 
311, H. L. 
Annotations :—Retd. Danie] ». Falmouth, Turner v. Fal- 
mouth (1835), 6 L. J. Ch. 69. Mentd. Hosking v. Terry 
(1862), 15 Moo. P. C. C, 493. 


758. -J—(1) There can be no ratifica- 
tion of an invalid transaction where the person 
portoxning the supposed act of ratification has 

een kept by the conduct of the party in whose 
favour it is made, unaware of the invalidity of 
the first transaction, & has not, at the time of 
the supposed ratification, the means of forming 
an independent judgment. 

(2) Bill to set aside transactions [of 1835] was 
not filed till 1847:—Held: the delay was no 
answer to Kt.’s title to relief.—SAVERY v. KING 
(1856), 56 H. L. Cas. 627; 25 L. J. Ch. 4823; 27 
L. T. O. 8S. 145; 2 Jur. N.S. 603; 4 W. R. 571; 
10 kK. lt. 1046, H. L.; varying 8S. C. sub nom. 
KING v. SAVERY (1853), 1 Sm. & G. 271. 
Annotations :-—As to (1) Refd. Hoblyn ». Hoblyn (1889), 

OL. T. 400, 48 to (2) Apld, Allcard v. Skinner (1887), 

36 Ch. D. 145. Generaliy, Mentd. Barnard ». Huntcr 

(1856), 28 L. T. O. 8. 152; Turner o. Collings (1871), 

7 Ch. App. 334, n.3 Pisani, A.-G. for Gibraltar (1874), 

L. Rb PLC. 5163 Do Witte vo. Addison (1899), 80 1. T. 

207 ; Moody v. Cox & Hatt (1017), 116 L. T. 740. 

759. ~—--.]—A man is not at liberty to 
play fast & loose as to a misrepresentation of 
which he complains, to bide his time until he can 
sec whether it is more for his benefit to remain in 
the society or to set himself free from it, & to 
come at any time when he thinks the balance is 
in favour of retirement & ask to be allowed to 
retire. Any man who claims to retire from a co. 
on the ground that be was induced to become a 
member by misrepresentation, is bound to come 
at. the carliest: possible moment after he becomes 
aware of the misrepresentation (PEARSON, J.).— 
Re LONDON & STAFFORDSHIRE Fire InsuraNcE 
Co. (1883), 24 Ch. D. 149; 31 W. R. 781; sub 
nom. Ke LONDON & STAFFORDSHIRE FIRE In- 
SURANCE Co., WALLACE’s Case, 53 L. J. Ch. 78; 
48 L. T. 955. 











Annotation -~-Refd. Re Metropolitan Coal Consumers 
Assocn.,, Karberg's Caso, (18982) 3 Ch. 1, 
760, -----—- ———.]— ARMSTRONG v. JACKSON, No. 
645, ante. 


61, -.-- ---— Evidence of affirmation.]— 
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CLouaH v. LoNDoN & NorTH WESTERN Ry. Co., 
No. 669, ante. 

7162. ——_ ——— Representor’s delay in enforcing 
contract.]—If pltf. in a suit for specific perform- 
ance has delayed for a length of time to enforce 
the agreement, acquiescence in a breach of the 
agreement, or in a misrepresentation on the 
faith of which deft. entered into the agreement, 
will not be imputed to deft. by reason of a similar 
delay on his part in repudiating it, though accom- 
panied by possession.—LAMARE v. DIxon (1873), 
L. R. 6H. L. 414; 43 L. J. Ch. 208; 22 W. R. 
49, H. L.; affg. 8. C. sub nom. Dixon v. LAMARE 
(1871), 19 W. R. 042. ms 
Annotations :—Consd. Apeere tan Co. ©, Mpeg Marlnriat attt tg 

} : 3 773. . Hembrow »v. bot. ‘ 

$6 Bol. Jo. Tie: Tonos t Joseph (1918), 87 L, J. K. B. 

510. 








J—See Limitation oF Actions, Vol. 
XXXII., pp. 524, 525, Nos. 1808-1810. 

—— ——.]— See, further, CoMPANIES, Vol. IX., 
p. 130-132, 148, 144, Nos. 686-704, 800-810 ; 
squiry, Vol. XX., pp. 524 et seq.; Nos. 2488 ef 

seg; Evinence, Vol. XXII., pp. 175-179, 
Nos. 1526-1544; Limrration oF Actions, Vol. 
XXXTI., pp. 520 ef seq. 

— Acgulescance. j= St ComPANiEs, Vol. 1X., 
pp. 182, 133, 142, 143, 256, 257, Nos. 705-719, 
702-799, 1590-1598; FravUDULENT & VOIDABLE 
CONVEYANCES, Vol. XXV., pp. 215, 216, Nos. 
497-600. 


Sect. 4.—PARTIES TO PROCEEDINGS. 

General rule—Parties to the representation.|— 
See Part VI., ante. . 

Infants.]/—Sce INFANTS, Vol. XXVIII, pp. 295 
et seq. 
Bankrupts.|—Sec BANKRUPTCY, Vol. V., pp. 
071 et seg. an 

Lunatics.|—— Sce Lunatics, Vol. XXAXIII., 
pp. 128 et seq. ; pp. 230 ef seq. 

Married women.|—Scec Hussanp & WIFE, Vol. 
XXVITI., pp. 248 et seq. 

Personal representatives.|—See ixecutors, Vol. 
XXIV., pp. 649, 650, 716 et seg., Nos. 6763-6767. 

Assignees.]|—Sce BANKRUPTCY, Vol. V., pp. 630 
et seq., 1014, No. 8274; CHosEs IN ACTION, Vol. 
VIII., pp. 482, 4388, 488-491, Nos. 97-99, 565- 
586; Contract, Vol. XII., pp. 596—607. 

See, also, AUCTION, Vol. III., pp. 41 ef seq. ¢ 
CoMPANIES, Vol. IX., pp. 135, 186, 364-350, 
Nos. 759-745, 2237-2248 ; PARTNERSHIP. 


ne 


Part X.—Misrepresentation as a Defence. 


Sicr. 1.—IN GENERAL, 
763. Fraud of plaintiff—Bar to action.|—_Bxa- 
BIE v. PHOSPHATE SEWAGE Co., No. 772, post. 
764. Whether available to person participating 
rn finie ieiuaics rule.|——-WEARE v. DEARE, No, 
76 oe In answer to plea 
Defts. being indebted to pltf. for 


agreement upon the ground of mis- 
represontation must do so promptly 
when knowledge of misrepresentation 
comes to ~-FRANOO-BELGIAN IN- 
VESTMENT ©O. t. SmMa.L (1916), 34 
WwW. L. R. 857 , 10 Ww. W. R. 924.—CAN. 


787 iv. ——- ———.]—Delay or laches 
of themsolvos do not constitute a 
efence to an action for rescission of a 
wale of land 


of release.| — 
goods, & being 


because of misropre- 


sentation.— WRIGHT “WEEKa (Alta. ), 

{1919) 2 W. W. R. 27; 

467; 46D. L. R. 32 
167 v.—-—- ———. — 

Be Go (Alta.), [1924] 1 D. L. R. 272.— 


787 vi, ——-——-.}—I 
PATRICK (1850), 7 Bell, 
22 So. Jur. 634; revag. 
(Ct. of Seas.) 367.—8COT 


indebted also to other persons, had cntered into 
a composition with their creditors. Pltf. had 
refused to join unless defts. would pay him 
dividends at a rate exceeding that which was 
accepted by the others; & this was agreed upon 
between pltf. & defts. without the knowledge of 
the other creditors. Defts. had stated to plttf., 
as an inducement for his making this contract, 


n. ——— Acquiesrence.}—CLARK wv. 
CLARK (1882), 8 V. L. R. 303.—AUS., 


s 14 Alta. L. R. 
2,—CAN. 


MEIKLEJOHN v. PART X. SECT. 1. 


e. lbh of plat if — Bar led 

action-——. unless : 

og a 186; | eee Oe Big 
(1848), 10 Dunt. | 4XOF"O03 “in. 


Part X.--MISREPRESENTATION AS A DEFENCE. 


that no other creditor had a similar preference. 
Pitf. received securities from defts. on account of 
the composition bargained for by him. The state- 
ment, that no other creditors had been preferred 
equally with pltf., was false within the knowledge 
of defts. :—. eld : (1) (WieHtTman, J.) in this 
action, the plaintiff might allege the deception 
put upon him by defts. in answer to their plea 
of release; (2) (COLERIDGE & ERLE, JJ.) he 
could not so allege a deception practised on him- 
self by defts. in the execution of a fraud by him- 
self & them upon other parties.—MALLALIEU v. 
Hopason (1851), 16 Q. B. 689; 20 Il. J. Q. B. 
339; 15 Jur. 817; 117 E. R. 1045; sub nom. 
MALALIEU v. Hopason, 17 L. T. O. S. 37. 
Annotations :—As to (2) Consd. Mayhow v. Boyes (1910), 
eae a Generally, Refd. Re Harvey, Ex p. Phillips, 
766. ——— Party obtaining benefit..—Ir.tam v. 
MIDLAND Ivy. Co., No. 771, post. 
-|—See ESTOPPEL, Vol. X XI., pp. 276, 277, 
Nos. 931-935 ; Equrty, Vol. XX., pp. 248 ct seq. 
Defence by way of estoppel.]—sSee, yenerally, 
ESTOPPEL, Vol. XXI., pp. 290-404. 
Right to begin.]|—See Kvipencr, Vol. XXII, 
p. 44, No. 201. 





SECT. 2.—AGAINST ASSIGNEE OF REPRESENTOR. 


767. Assignee of chose in action.|—In the first 
place, I hold it to be a proposition that cannot be 
questioned that the assignee of a debt, whether 
it is a debt created by covenant or by bond, or a 
debt created by a parol agreement, stands in no 
better position than the assignor. He takes no 
further rights than the assignor had, who assigned 
the debt, & he acquires no other rights unless the 
debtor, after knowing of the defence which he 
has, lies by so long as to induce a _ reasonable 
inference that he clects not to take advantage of 
the fraud, but to confirm the assignment, or 
notifies to the assignor of the debt that he elects 
to affirm it, or does something equal to that 
(LusH, L.J.).—-WAKEFIELD & BARNSLEY BANK- 
ING Co. v. NORMANTON LOCAL Boarp (1881), 44 
L. T. 697; 45 J. P. 601, C. A. 

See CHOSES IN AcTION, Vol. VIII., 
p. 404, No. 607. 

——— Debt on building lease.|—See BUILDING 
ContTRACTS, Vol. VII., p. 361, No. 117. 

——— Payment by trustees of infant.|—<See IN- 
FANTS, Vol. XXVIII., p. 178%, No. 378. 

Assignee of insurance policy.|—Sce INSURANCE, 
Vol. XXIX., pp. 91, 373, Nos. 490, 2989. 

_Assignee for value without notice.]—See Dart 
Al., post. 
Assignment of goods.!—Sec SALE OF GUODs. 


See need 
e 





Sect. 3.—PARTICULAR INSTANCES. 
SUB-SECT. 1.—ACTIONS ON CONTRACTS. 

768. Whether fraud a good defence—General 
rule.|—CoLLins v. WILLES (1597), Moore, K. B. 
468 ; Owen, 63; Cro. Eliz. 774; 72 E. R. 701. 

769. ——- Quantity of fraud immaterial.]— 
The quantity of fraud is immaterial. The issuc 
raised is, whether the note was obtained by 
fraud; & that is prove (per CUR.).—STAPLES v. 
CLay (1847), 9 L. T. O. 8. 222. 


21 ae 1 eee meet alae LITT emt nee Ae Ee 5 pee eentint sat 








—— 


PART X. SECT. 3, SUB-SECT. 1. 
778 i. Whether fraud defence— 
Nol when antind comet Ue mis- 





representation as to nature of contract. }— 
The ordinary rule does not apply where 
@ man incapable of reading is in 

to sign a contract, it being represented 
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770. ——— —— Though not relating directly to 
subject matter—Inducement by misrepresentation.] 
—A contract may be avoided by a false & fraudu- 
lent representation, though not relating directly 
to the nature or character of its subject-matter, 
if it is so closely connected with the contract as 
that the party sued upon it would not, but for 
the representation, have entered into it, & was 
induced to enter into it, to the knowledge of the 
other party, by such representation.—CANHAM v. 
Barry (1855), 15 C. B. 597; 3 C. L. R. 487; 
aaa J.C. P. 100; 1 Jur. N. S. 402; 189 E. RR. 

58. 

Annotations :-—~Mentd. Baily v. De Crespigny (1869), L. R. 
4Q. B. 180; Fisher r. Tully (1878), 3 App. Cas, 627. 
771. —— Though benefit obtained by 

party defrauded./—A general allegation of fraud 

is on demurrer a good answer to an alleged 
contract, although the pleading alleging the 

contract shows that the person defrauded took a 

special benefit under the contract.--IRLAM v. 

MIDLAND Ry. Co. (1875), 23 W. R. 660. 

772. .]| — Defts., a limited co., had 
patented in England a process for utilising sewage. 
Plitf., acting ostensibly on his own account, but 
really on account of the co., bought from defts. 
for £15,000, a grant of the exclusive right to use 
their process in Berlin. Pltf. then conveyed his 
interest to L. for £30,000, & L. conveyed it for 
£30,000 to H.’s clerk, in trust for the intended 
Berlin co. The Berlin co. was formed & issued 
a prospectus, stating that. they had the exclusive 
right to use defts.’ process in Berlin. Tho 
£30,000 was paid to H., who kept £15,000 & paid 
£15,000 to defts. in satisfaction of pltf.’s obliga- 
tions. The object of the scheme was to float the 
Berlin co., in which was interested. No 
exclusive right) had been or could be obtained 
in Berlin, & pltf. & H. knew this, but defts.’ 
directors did not. In an action to revover the 
£15,000 paid to defts.:—Held: pltt. was not 
entitled to recover, because, knowing that there 
was no Berlin patent, he had only bargained for 
an ostensible grant, which he had got, & because 
his claim was founded on fraud, & a rule to enter 
the verdict for defts. was made absolute.-—-BEGBIE 
v. PHOSPHATE SEWAGE Co. (1876), 1 Q. B. D. 
679; 35 L. T. 350; 25 W. KR. 85, OC. A. 


Annotations :—Apld. Scott v. Brown, Doering, McNab, 
Slaughter & May v. Brown, Doorlng, McNab, [1892) 2 











Q. B. 724. Refd. Itc Robinson’s Scttlmt., Gant v. Hobbs, 
{1912} 1 Ch. 717. 
7173. ——— Not when contract executed—Unless 


misrepresentation as to nature of contract.]—Where 
an agreement has been fully executed, it is no 
answer to an action arising out of it that deft. 
was induced to enter into it by fraud, unless the 
fraud be such as to have induced deft. to make 
a contract different from that which he thought 
he was making.—FEeRET v. HILL (1854), 15 C. B. 
207; 20. L. R. 1366; 23 L. J. C. P. 185; 23 
L. T. O. 8S. 158; 18 Jur. 1014; 2 W. h. 493; 

15 Cc. B 


139 E. R. 400. 
.innotations :-—Consd. Cunha v. Barry (1855), : 
HQT > Py L. Cas. 404. 
QY. B. 309. Mentd. 
N. #. 


HY) R. v. Saddiers’ Co. noes) 10 

Retd. Taylur v. Chester (1869), L. i. 4 

Anderson v. Radcliffe & alker (1858), & Jur. 

704; Fisher ov. Tull et 3 App. Cas. 627; Morley 

©. Rennoldson (1895), 12 A. 168; Gordon v. Metro- 

politan Police Chief Comr., (1910] 2 K. B. 1080. 

774. Not mere fraudulent conduct—Action 
on bill of exchange.|—The fraudulent manner in 
which pltf. obtained possession of the bills of 





lading held not to bar his right to relief, but only 





ee 


that it is an entirely differcnt docu- 
meont.—AMERICAN-ABELL Co. v. Tou- 


duced | ROUND (1909), 10 W. L. RR. 413.— 
CAN. 
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Sect. 3.—Particular instances: Sub-secis. 1 & 2. 
Part XI.| 


to affect the question of costs.—-UDRESSER UV. 
Hoare (1856), 26 L. J. Ch. 51; 28 L. T. 0.8. 1; 
2 Jur. N. 8. 1151, L. JJ. 3 reved. on other grounds, 
sub nom. HOARE v. DRESSER (1859), 7 H. L. Cas. 
290, H. L. 

Annotation :-—Mentd. Iic Wait, [1926] Ch. 962. 

775. Fraud of third party—Privity of 
plaintiff.)—-CLouGH v. LONDON & NorTH WESTERN 
Ry. Co., No. 669, ante. 

776. What must be proved-——General rule.|— 
(1) A contract into which a person may have 
been induced to enter by false & fraudulent 
representation is not void, but merely voidable 
at the election of the person defrauded after he 
has had notice of the fraud. Unless & until he 
makes his clection & by word or act repudiates 
the contract or expresses his determination not 
to be bound by it the contract remains as valid 
& binding as if it had not been tainted with 
fraud; (2) the party defrauded cannot avoid 
one part of a contract & affirm another part 
unless the parts are so severable from cach other 
as to form two independent contracts. 

(8) To maintain the first |plea of false repre- 
sentation], the burden rested on resps. of estab- 
lishing, either by the admission of applts. or by 
the findings of the jury, the following conclusions 
of fact: (a) that the representations complained 
of were made by applts. to resps.; (h) that these 
representations were falsein fact ; (c) that applts., 
when they made them, either knew they were 
false or made them recklessly without knowing 
whether they were false or true; (d) that resps. 
were thereby induced to enter into the covenants 
contained in the leases; & (ce) that immediately 
on or at least within a reasonable time after their 
discovery of the fraud which had been practised 
on them they elected to avoid the leases & accord- 
ingly repudiated them. 

Of these, the last is the most. vital, in the sense 
that it is the condition precedent which must be 
fulfilled before resps. can escape from the obliga- 
tions of the contracts they have entered into, 
however fraudulent those contracts may be (LORD 
ATKINSON).— UNiTED SHOK MACHINERY Co. OF 
CANADA v. BRUNET, [1909] A. C. 880; 78 L. J. 
P. C. 101; 100 L. T. 579; 25 'T. L. R. 4423 58 
Sol. Jo. 306, P. C. 

777. ——— Variation of liability under the con- 
tract.)——-GREEN v. GOSDEN, No. 159, ante. 

icles of position.|——See Part V., Sect. 3, 
ante. 

778. -——- Repudiation of contract—Whether 
repudiation implied from plea of fraud.]—(1) A 
contract cannot be avoided for fraud unless the 
person defrauded has disaffirmed the contract & 
reinstated as far as possible the opposite party. 
Allegations of such matters are implied in the 
general plea of fraud, & are put in issue by a joinder 
of issue without a special replication. 

(2) A contract induced by fraud is voidable & 


776 i. What must be proved—Cencral 
rulc.}—In order to successfully resist 
an action on a contract induced by 
material false representation, doft. 
ia entitled to succeed if he can establish 
hat the misrepresentation was a 
material one, & that he entered into 





T. S. 312.—8. AF. 


to enforce 


the contract in roliance on tho truth 
thereof.—-VILJOEN v. HILLIER, [1904] 


p. Innocent but material misrepre- 
sentations.}—An action by a vendor 
a contract for the sale 
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not void.—DAWES v. HARNESS (1875), L. R. 10 
©. P. 166; 44 L. 3. C. P. 194; 32 L. T. 159; 23 


W. R. 398. 
Annotation :—Gencrally, Refd. Irlam r. Mid. Ry. (1875), 23 
W. R. 660. 


779. ——_ ———-  ——-.]—_AARON’S REEFS v. 
Twiss, No. 16, ante. 
730. —— j—Unirep SHOE Ma- 








CHINERY CO. OF CANADA v. BRUNET, No. 776, 
ante. 

—_—. Contract to take shares in company.|— 
See COMPANIES, Vol. IX., p. 116, Nos. 565-568. 





SUB-SECT. 2.—OTHER CASES. 

Action against administration.]—See EXECUTORS, 
Vol. XXIV., p. 568, No. 6060. 

Action on bill of exchange.|—See BiLus oF 
IeXCHANGE, Vol. VI., pp. 122, 166-172, Nos. 814, 
815, 1053-1075. 

Action on bond.|—Sce Bonps, Vol. VII., p. 249, 
No. 921. 

Action for breach of promise.|—Sce HUSBAND & 
WIFE, Vol. XXVII., pp. 30, 31, Nos. 66-70. 

Action on charterparty.|—-Sece SHIPPING. 

Action on a deed.]—See DEEDS, Vol. XVII., 
pp. 230-232, Nos. 448-456 ; ESTOPPEL, Vol. XXJI., 
pp. 273, 295, Nos. 906, 1053. 

Action on deed of separation.|—Sce HUSBAND 
& Wire, Vol. XXVII., pp. 227, 228, Nos. 1981- 
1993. 

Action to enforce reference to arbitration.|— 
eee ARBITRATION, Vol. II., pp. 368, 369, Nos. 354— 

UU. 
Action to enforce foreign judgment.]—Scee 
COREG oF Laws, Vol. XI., p. 457, Nos. 1132- 

: oO. 

Action on guarantee.|—See GUARANTEE, Vol. 
XXVI., pp. 187, 211-220, Nos. 1439, 1665-1716, 
1733-1743. 

Actions by infants.| —- See INFANTs, Vol. 
XXVITI., pp. 175-178, Nos. 360-380 

Action for infringement of copyrights.}]—Sce 
CopyRiantT, Vol. XIII., p. 168, Nos. 59, 60. 

Action on insurance policy.|—See INSURANCE, 
Vol. XXIX., pp. 49-52, 62, 160-175, 350-353, 359, 
360, Nos. 114-129, 144-151, 213, 214, 1164- 
1317, 2836-2856, 2910-2914. 

Action on money-lending contract.}] — Sce 
MongeY & MONEY-LENDING, p. 205, No. 310, post. 

Action on sale of goods.|——See SALE OF Goops. 

Action on sale of land.|——-See SALE or LAND. 

Action against shareholder of company.|— 
See COMPANIES, Vol. IX., pp. 116, 117, 247-258, 
Nos. 565-575, 1552-1605. 

Action for specific performance.]—Sce SPECIFIC 
PERFORMANCE. 

Action for wrongful execution.|—See ExEcu- 
TION, Vol. XXI., p. 546, No. 1219. 

Registration of resolution for liquidation by 
arrangement.|—See BANKRUPTCY, Vol. V., p. 1069, 
Nos. 8748-8753. 


of a business fails where it appears 
that the purchasers were induced to 
enter into the contract by the material 
misrepresentations of the vendor, 
though innocently made.—Kipp ov. 
NELSON (1913), 18 B. C. R. 217; 
12 Dd. L. R. 417.—CAN. 
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Part X!l.—Effect of Fraud on Innocent Parties. 


781. Interest acquired by innocent third party.) 
—Interests obtained through fraud cannot be 
maintained by third persons, although not them- 
selves parties to the imposition.—BRIDGMAN v. 
GREEN (1757), 2 Ves. Sen. 627; Wilm. 58; 28 


E. R. 399, mer H i 

Annotations :-—-ApIGd. Huguenin 

NTS Cooke v. Lamotte Maca 
». Taylor, Collett v. Preston, Preston v. Collett (1852), 
15 Beav. 103; Smith v. Kay (1859), 7 H. L. Cas. 751 ; 
Re Yates, Ex p. Brown (1879), 27 W. R. 651. Refd. 
Vane v. Vane ane 8 Ch. App. 383; Allcard v. Skinner 
(1887), 36 Ch. D. 145; Morley v. Loughnan, [1893] 1 Ch. 
736; se McCallum, McCallum v. McCallum, [1901] 1 Ch. 
143; John v. Dodwell, [1918] A. C. 565. Mentd. Dent v. 
Bennett (1839), 4 My. & Cr. 269; Reynell v. Sprye, 
Sprye v. Reynell (1852), 21 L. J. Ch. 633 ; Cox v. Bruton 
(1857), 5 W. R. 544; Lyon v. Home (1868), L. R. 6 Eq. 
655; Coultwas v. Swan (1871), 19 W. R. 485; Baker v. 
Loader (1872), L. R. 16 Eq. 49; Moxon v. Payne (1873), 
x Ch. App. 881; Berry v. Glazebrook (1891), 7 T. L. KR. 
574: Turnbull v. Duval, [1902] A. C. 429. 

782. -]—Interests obtained through the 
fraud of another person cannot be maintained.— 
HUGUENIN v. BASELEY (1807), 14 Ves. 273; 33 
kK. RB. 526, L. C. 

Annotations :— Distd. Harrison v. Wiltshire (1834), 4. J. Ch. 
30 (see 4 L. J.Ch. 260). Apld.Scholefield ». Templer (1859), 
John, 155; Topham v. Portland (1863), 1 DeG. J. & Sm. 
517: Coxonv. Schofield (1893), 9 T. L. R. 290; Morley v. 
Loughnan, ioe 1 Ch. 736. Expld. John ». Dodwell, [1918] 
A. C. 563. Refd. Harris v. Tremenheere (1808), 15 Ves. 
$4; Lloydv. Passingham (1815), Coop. G. 152 ; Cockell v. 
Taylor, Collett v. Preston, Preston v. Collett (1852), 15 
Beav. 103; Russell ». Jackson (1852), 10 Hare, 204 ; Tee 
», Ferris (1856), 2 K. & J. 357; Re Royal British Bank, 
Nicol’s Case (1859), 3 De G. & J. 387; Rhodes v. Bate 
(1865), 4 Giff. 670; Natal Land & Colonization Co. v. 
Good (1868), L. R. . ©. 121; Vane v. Vane (1873), 8 
Ch. App. 383; Allcard v, Skinner (1887), 36 Ch. D. 145; 
Ite Stead, Whitham v. Andre (1899), 69 L. J. Ch. 49; 
Fe McCallum, McCallum v, McCallum, (1901) 1 Ch. 143; 
Manks v. Whiteley, [1911] 2 Ch. 448. Mentd. Lloyd v. 
Passingham (1809), 16 Ves. 59; Pratt »v. Barker, Pretty 
v. Barker (1825), 1 Sim. 1; Maccabe v. Hussey (1831), 
5 BU. N. 8. 715; Nicol v. Vaughan (1832), 6 BI. N. 8. 
104; Hunter v. Atkins (1834), Coop. temp. Brough. 
464; Nicol v. My tae (1834), 7 BH. N. S. 395; Dent 
v. Bennett (1839), 4 My. & Cr. 269 ; Middleton v. Sherburne 
(1841), 4 Y. & C. Ex. 358; Hoghton v. Hoghton (1852), 
15 Beav. 278; Reynell v. Sprye (1852), 1 De G. M. & G. 
600; Wallgrave v. Tebbs (1855), 2 K. & J. 313; Talbot 
v. Hope Scott (1858), 4 K. & J. 96; Forshaw v. Welsby 
(1860), 30 Beav. 243; Nottidge v. Prince (1860), 2 Giff. 
246; Brown v. Kennedy (1863), 33 Beav. 133; Toker 
*, Toker (1863), 3 De G. J. & Sm. 487; Lyon v. Home 
(18638), L. K. 6 Eq. 655 ; Coutts r. Acworth (1869), L. R. 
5 a 558; Galway Borough Case (1869), 1 O'M. & H. 303 ; 
Topham v. Portland (1869), 5 Ch. App. 40; Turner ». 
Collins (1871), 7 Ch. App. 334, n.; Baker v. Loader ete G 
Iu. R. 16 Kq. 49 5 Galway County Case (1872), 2 O'M. & H. 
46; Hall v. Hall (1873), 8 Ch. App. 430; Moxon v. 
Payne (1873), 8 Ch. App. 881; Burstall v. Beyfus (1884), 
32 W. R. 418; Berry v. Glazebrook (1891), 7 T. L. R. 574; 
Barron v. Willis, {1900} 2 Ch. 121; Powell v. Powell, 

{1900) 1 Ch. 243; ilton v. Osborn, [1901] 2 K. B. 110; 

Bischoff’s Trustee v. Frank (1903), 89 L. T.188 ; Cavendish 

v. Strutt (1903), 19 T. L. R. 483; Wright v. Carter, (1903) 

1 Ch. 27; Howes v. Bishop, [1909] 2 K. B. 390; Lloyd 

v. Coote & Ball, [1915] 1 K. B. 242; Moody »v. Cox & Hatt, 

(1917) 2 Ch. 71; Shears v. Jones (1922), 128 L. T. 218. 


_ 788. -]—The principle is established that 
interests obtained through fraud cannot be main- 
tained by third persons, although not themselves 
parties to the fraud (JaAmMEs, L.J.).—RHe YATES, 
a Brown (1879), as reported in 27 W. R. 651, 


Annotations :—Mientd. Re Harrison, Ez p. Harrison (1880), 
49 L. J. Boy. 30; Re Lowenthal, Ez p. Beesty (1884), 
13 Q. B. D. 238; Re Barnett, Kz p. Reynolds (1885), 15 

nh i ae ; Sharp v. McHenry, Sharp v. Brown (1886), 


784. ——— Third party a bon4 fide purchaser for 
valus.]}—A man, already married, performed the 


v. Baseley (1807), 14 Ves. 
15 Beav. 234; Cockell 








P PART XI. 
Q. Interest acquired b innocent 
third party—For valuable dl ation. } 


consider : 
—If a deed be obtained by fraud, « 
J.—VOL. XXXV. 


person innocently taking under it for 
valuable consideration will be 
tected.—MATTHEWSON v. HENDERSON 
(1864), 15 C. P. 90.—CAN. 


ceremony of marriage with G. W., & joined with 
her in executing an assignment of her life interest 
in a trust fund to a purchaser. The fraud practised 
upon G. W. by the person acting in the character 
of her husband did not affect the validity of the 
assignment, nor was it necessary to make the 
supposed husband a party to a suit instituted by 
the purchaser to obtain the benefit of the assign- 

ment.—STURGE v. STARR (1833), 2 My. & K. 195; 

89 BE. R. 918. 

785. ——- -——.]—An innocent party cannot 
derive any benefit from a fraud unless there has 
been some consideration moving from himself.— 
SCHOLEFIELD v. TEMPLER (1859), 4 De G. & J. 
429; 84L.T.0.S.36; 7W.R. 635; 45E. R. 166, 
LC. &L. JJ. 

Annotations :—Distd. Re McCallum, McCallum », McCallum, 
{1901) 1 Ch. 143. Consd. Stoddart v. Union Trust (1911), 
8LL. J. K. B. 140. Refd. Heath v. Crealock (1874), 31 
L. T. 650; Manks v«. Whiteley, [1911] 2 Ch. 448. 

786. J—A title cannot be derived 
under a fraud upon a power in the absence of 
valuable consideration.—TOPHAM v. PORTLAND 
(DUKE) (1863), 1 De G. J. & Sm. 517; 1 New Rep. 
498; 32 L. J. Ch. 257; 8 L. T. 180; 11 W. R. 
507; 46 BE. R. 205, L. JJ.; on appeal, sub nom. 
PORTLAND (DUKE) v. TOPHAM (LADY) (1864), 11 
H. L. Cas. 32, H. L.; subsequent proceedings, 
sub nom. TOPHAM v. PORTLAND (DUKE) (1869), 
5 Ch. App. 40,L.C. & L. J. 

Annotations :—Mentd. Ranking v. Burnes (1864), 3 New Rep. 
660; Kglinton v. Lamb (1867), 15 L. T. 657 ; Cooper r. 
Cooper (1869), 5 Ch. App. 203; Preston v. Preston (1869), 
21 LL. T. 346; Thacker v. Key (1869), lL. R. 8 Kq. 408 ; 

Re Huish's Charity (1870), L. It. 10 Eq. 5; Roach v. Trood 

1876), 3 Ch. D. 429; Palmer v. Locke (1880), 15 Ch. D. 
04; Whelan v. Palmer (1888), 39 Ch. D. 648; Re 
Somers, Cocks ». Somerset (1895), 39 Sol. Jo. 705; Viant 


w. Cooper (1897), 76 L. IT. 768; Molyneux ». Fletcher, 
[1898} 1 Q. B. 648 ; 








Saunders v. Shafto (1904), 91 L. T. 
282; <A.-G. v. Richmond (No. 1), [1908) 2 K. B. 729; 
Cloutte v. Storey, [1911] 1 Ch. 18; He Holland, Holland 

v Clapton, [1914] 2 Ch. 595. 

787. |—D. & co. deposited certain 
goods with pltfs. as security for an advance ; they 
afterwards obtained possession of the goods by 
fraudulently representing to pltfs. that they had 
sold them to defts. & would hand over to pltfs. 
the money to be received in payment. ID). & co. 
obtained an advance from defts. & deposited the 
goods, with a power of sale, with them :—Held: 
as plitfs. had parted with their special property in 
the goods to D. & co., they could not recover them, 
in an action, from defts. who had obtained them 
bond fide & for a good consideration.— BAaBCOoCcK 
v. LAWSON (1880), 5 Q. B. D. 284; 49 L. J. Q. B. 
408; 42 L. T. 289; 28 W. R. 501, C. A. 
Annotations :—Consd. Nash rv. De Freville, (1900) 2 g. B. 

Une Refd. Farquharson v. King (1902), 71 L. J. K. B. 

DUG e 

788. ——— Sale or pledge before election to avoid 
contract.|—-Where the owner of goods suffers 
another to have possession of them, or of the docu- 
ments which are the evidence of property therein, 
on a sale to him, obtained by means of fraudulent 
representation, & avoidable at the option of the 
owner, @ sale or pledge by such arty, before the 
owner has exercised his option, & without notice 
to the subsequent purchaser, is binding; but this 
is not so when a apie f has merely obtained the 
goods by means of false pretences, without any 
contract of sale to himself; as when he falsely & 














r. -F-A person cannot 
retain a benefit obtained by the fraud 
of another, even though himself innvu- 
cent of the fraud, unless « valuable 
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fraudulently represents that another person has 
authorised him to purchase the goods. & in such 
case, the original owner can recover the goods from 
a party to whom they have been sold or ledged 
by the person who fraudulently obtained them, 
before any notice of the fraud, or any disaffirmance 
of the transaction by the real owner.—HIGGONS v. 
Burron (1857), 26 lL. J. Ex. 842; 29 L. T. O. 8. 
165; 5 W. R. 683. 


Annotations :—Distd. Johnson v. Credit Lyonnais. Co., 
Johnson v. Blumenthal (1877), 3 C. P. D._ 32. ; 
Cundy v. Lindsay (1878), 3 App. Cas. 459. Refi. Gobind 


Chunder Sein v. Ryan (1861), 15 Moo. P. C. 230; 
Hardman v. Booth (1863), 32 L. J. Ex. 105; G. W._Ry. v 
London & County Banking Co., [1901] A.C. 414. Mentd. 
Richards ». Johnson (1859), 33 L. T. O. 8S. 206; RR. v. 


Central Criminal Court JJ. (1886), 55 L. T. 486. 


789. .}—Cioven _v. LONDON & NorRTH 
WESTERN Ry. Co., No. 669, ante. 

——-.]—See, also, TROVER ; SALE OF GOODS, 

790. One of two innocent parties forced to 
suffer by fraud—-Whether one enabling fraud to be 
committed bears the loss.|—Where one of two 
innocent persons must suffer by the fraud or 
negligence of a third, whichever of the two gave 
him credit ought to bear the Jloss.—FITZHERBERT 
v. MATHER (1785), 1 Term Rep. 12; 99 E. R. 944. 
Annotations :—Refd. Proudfoot v. Montefiore (1867), L. R. 

2 Q. B. 611, Mentd. Huckman v. Fernic (1838), 3M. & W. 

605; Cornfoot vo. Fowke (1840), 6M. & W. 358; Wheelton 

v, Hardisty (1857), 8 E. & 13. 232; Stribley ‘x, Imperial 

Marine Insece, (1876), 1 Q. B. D. 507; Blackburn, Low v. 

Vigors (1887), 12 App. Cas. 531. 

791. ~]—Where one of two innocent 
persons is to suffer from the fraud of a third, he 
who has enabled such third person to commit 
the fraud must bear the loss (KEATING, J.).— 
PriLLirs v. Im Ti1urN (1866), L. R. 1 C. P. 468 ; 
Har. & Ruth. 499; 35 L. J. C. P. 220; 14 1L. T. 
406; 14 W. RB. 653, 











Annotation :-—Mentd. Vaglano v, Bank of England (1889), 
23.Q. 0. D. 243. 
792. -}—H., a merchant dealing in 








tobacco & a broker in that trade, had fifty hogs- 
heads of that article lying in bond in his name in 
the K. dock. The warrants for them had been 
issued to him. LPltf. bought the tobacco from Hi. 
& paid for it, but he left the dock warrants in the 
possession of H., & took no steps to have any change 
made in the books of the dock co. as to the owner- 
ship of the tobacco. H. being the ostensible 
owner of the tobacco fraudulently obtained 
advances on the pledge of a portion of the tobacco 
from defts. respectively, & handed to them the 
dock warrants. Both defts. acted in good faith, 
& took fresh dock warrants from the dock co. :— 
Held: V1. was not entrusted by pltf. as his factor 
or agent with the documents of title, within 
6 Geo. 4, c. 04, 6 2; & the conduct of pltf., in 
leaving the indicia of title in II.’s hands & thus 
enabling him to obtain advances on the security 
of the goods, was not such as to disentitle pltf. to 
recover its value from defts.—JOHNSON v. CREDIT 
LYONNAIS Co., JOHNSON v. BLUMENTHAL (1877), 
3C.P.D. 32; 471. J. Q. B. 241; 37 L. T. 657; 
42 J. P. 5483 26 W. R. 195, ©. A. 


Annotations :—Refd. Attenborough v. St. Katherine’s Dock 
Co. (1878), 3G. PL 1), 4503 Scholfield v, Londesborough, 
(1895) 1 Q. BR. 5386; Farquharson v. King, (1902) A. C. 
$25; Longman ©, Bath Klectric Tramways, [1905] 1 Ch. 
646. Mentd. Joseph v. Webb, Joxeph v. Lyons, Joseph 
v. Pidoock, Joseph v. Jones (1883), Cab. & Kl, 262. 


793. -——- ——.]—The owner of goods lying 
at a warehouse was induced by the fraud of F. 











Ue + are 


consideration has been given.—CLY DEs- 
DALE BANKING CO. vw. PAUL (1877), 4 
R. (Ct. of Sess.) 626; 14 Sea. L. RR. 
40 —BCOT. 


7901. One of two innocent parties 
forced to suffer by fraud—tihether one 


enabling fraud to be committed bears the 
toss. }—Of two innocent parties, one of 
whom must suffer on account of the 
fraud or crime of a third, the one most 
to blame by enabl 
committed should 
MERCHANTS BANK OF CANADA 0. 


MISREPRESENTATION AND FRAUD. 


to instruct the warehouseman to transfer the goods 
to the order of F., & the goods were accordingly 
placed at F.’s disposal. F. then sold the goods to 
an innocent purchaser, who, before paying the 
price, obtained a statement from the warehouse- 
man that he held the goods at the purchaser’s 
order. On the discovery of F.’s fraud, the ware- 
houseman refused to deliver the goods to the 
purchaser. In an action by the purchaser against 
the warechouseman :—Held: the warehouseman, 
having attorned to the purchaser, was estopped 
from impeaching his title. 
The true owner, having enabled F. to hold 
himself out as the owner, could not set up his 
title against that of the purchaser (LoRD HALs- 
BURY).—-HENDERSON & Co. v. WILLIAMS, [1895] 
1 Q. B. 621; 64L. J. Q. B. 308; 72 L. T. 98; 48 
W.R. 274; 11 T.L. R. 148; 14 R. 375, C. A. 
Annotations :—Oonsd. Farquharson v. King, [1902] A. C. 
325. Refd. Herdman v. Wheeler, (1902) 1 K. B. 361. 


Mentd. Compania Navicra Vasconzada v, Churchill & Sim, 
Same v, Burton, [1906] 1K. B. 237. 


794. -|—Applts., who were timber 
merchants, warehoused with a dock co. the timber 
they imported, & instructed the dock co. to accept 
all transfer or delivery orders signed by their 
clerk. The clerk had their authority to make 
limited sales to their known customers. The 
clerk under an assumed name fraudulently sold 
timber of applts. to resps., who knew nothing of 
applts. or of the clerk under his real name, & who 
bought & paid the clerk for the timber in good 
faith. The clerk carried out the sales by giving 
the dock co. orders for the transfer of timber into 
his assumed name, & then in that name giving 
delivery orders to resps.:—Held: applts., not 
having held out the clerk to resps. as their agent to 
sell to resps., were not estopped from denying the 
clerk’s authority to sell ; the clerk, having no title 
or apparent authority himself, could not give 
resps. any title ; & applts. were entitled to recover 
from resps. the value of the timber.—F'ARQUHARSON 
BROTHERS & Co. v. Kina & Oo., [1902] A. C. 325 ; 
711L. J. K. B. 667; 86 L. T. 810; 51 W. R. 94; 
18 T. L. R. 665; 46 Sol. Jo. 584, H. L. 
Annotations :—Distd. Commonwealth Trust v. Akotey, 

[1926] A. C. 72. Consd. Jones v. Waring & Gillow, [1926] 

A. C. 670. Refd. Herdman v. Wheeler, (1902) 1 K. B. 

361; Rimmer v. Webster, [1902] 2 Ch. 163; Weiner v. 

Gill, Same », Smith, at 2K. B. 574; Truman v. 

Attenborough (1910), 103 L. T. 218 ; Macmillan v. London 


Joint Stock Bank, [1917] 2 K. B. 439; Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


795. -|}—CARLISLE & CUMBERLAND 
BANKING Co. v. Braaa, No. 52, ante. 

—— ——.]—-See, also, ESTOPPEL, Vol. XXI., 
PP: 399-402, Nos. 1595-1618; MortTa@aGr, Part 

I., Sect. 3, sub-sect. 2, A. (c), post. 

Priority generally.]|—See EquiTy, Vol. XX., 
pp. 296 e¢ seg. 

Right of innocent party to repudiate transaction—. 
On discovery of fraud.|—See Part IX., Sect. 1, 
sub-sect. 8, E., Sect. 2, sub-sect. 5, C., ante. 

_ tertii.|—See Part IX., Sect. 3, sub-sect. 7, 
an e 

What is innocent misrepresentation.] — See 
Part IV., Sect. 2, ante.. 

Remedies for innocent misrepresentation.]— 
See Part VII., Sect. 3, ante. 

Liability of innocent principal — Misrepre- 
sentation by agent for own benefit.|——_Sce AGENCcy, 
Vol. I., pp. 558, 591, 595, 596, Nos. 2246, 2267, 
2268, 2288. 




















MoKay (1886), 12 O. R. 498; 15 
S. C. R. 672.—CAN. 


t. Contract void.}—Semble: an ac- 
tion cannot be supported on a con- 
tract made between two persons in 
fraud of third See ont v. 
MCKEEN (1844), 2 Kerr, 524.—-CAN. 


the wrong to be 
r the loss.— 


Part XIJ.—Fraup OTHER THAN 


Part XIl.—Fraud Other than 


Secr. 1.—IN GENERAL. 


796. Effect of fraud—vVitlates all transactions. 
—Fraud vitiates all transactions, as well judici 
as others, whether temporal or ecclesiastical.— 
FERMOR’S CASE (1602), 3 Co. Rep. 77a; 76 E. R. 
800; sub nom. FaRMOR v. SMITH, Toth. 101. 


Annotations :—Refd. Le Neve v. Le Neve (1747), Amb. 436; 
Taylor d. Atkyns v. Horde (1755), 1 Keny. 143; Bright 
v. Eynon (1757), 1 Burr. 390; Doe d. Hitchins v. Lewis 

(1758), 1 Burr. 614; Doe v. Horde (1777), 2 Cowp. 689; 

R. », Saddlers’ Co. (1863), 32 L. J. Q. B. 337. Mentd. 

Podger’s Case (1612), 9 Co. Rep. 104a; Printise v. 

Hodgskin (1613), 2 138; Blower v. Ketchmero 

(1666), 2 Keb. 31; Freeman v. Barnes (1670), 1 Vent. 80; 

Parkhurst v. Smith (1741), Willes, 327; Garth ». Cotton 

(1750), 1 Ves. Sen. 546; Pomfret v. ‘Windsor (1752), 2 

Ves. Sen. 472 ; Buckinghamshire v. Drury (1762), Wilm. 

177: Fairclaim v. Shackleton (1770), 5 Burr. 2604: Doed. 


Tarrant v. Hellier (1789), 3 Term Rep. 162; eece v. 
Trye (1847), 1 De G. & Sm. 273; Weller v. Stone (1885), 
54 L. J. Ch. 497. 


797. —— -|— Fraud will vitiate any 
transaction, though the principal do not personally 
take any part in the fraud, if his agent do; for the 
principal is civilly responsible for the acts of his 
agent.—DOE v. MARTIN (1790), 4 Term Rep. 39; 


100 E. R. 882. 

Annotations :-—Refd. Cornfoot v. Fowke (1838), 9L. J. Ex. 
297; Udell ». Atherton (1861), 7 H. & N. 172. Mentd. 
Doe d, Tanner v. Dorvell (1794), 5 Term Rep. 518; Smith 
v. Camelford (1795), 2 Ves. 698; Goodtitle »v. Otwa 
(1796), 1 Bos, & P. 576; Owen v. Smyth (1796), 2 Hy. BI. 
594; Roe wv. Briggs (1812), 16 East, 406; Driver v. 
Frank (1814), 3 M. & S. 25; Roper ». Hallifax (1817), 8 
Taunt. 845; Cholmeley v. Paxton (1825), 3 Bing. 207 ; 
Cockerell v. Cholmeley (1830), 10 B. & C. 564; Thornton 
v. Bright (1836), 2 My. & Cr. 230; Phipps. Ackers (1842), 
0 CL. & Fin. 583; Ricketts ». Loftus (1849), 14 Q. B. 482; 

Watkins v. Williams (1851), 3 Mac. & G. 622; Hart »v, 
Tulk Wath hy De G. M. & G. 300; Dresser v. Norwood 
(1863), 11 W. R. 624; Wickham v. Wing (1865), 6 New 
Rep. 21; Lambert v. Thwaites (1866), L. hk. 2 Eq. 151; 
Re Mastor’s SettImt., Master v. Master, [1911] 1 Ch. 321; 
irre ee Settlmt., Official Solicitor v. Evans, (1921) 
798. .]—It is a common saying in our 

law books that fraud vitiates everything (BULLER, 

J.).—- MASTER v. MILLER (1791), 4 Term Rep. 

$20; 100 EH. R. 1042; affd. (1793), 2 Hy. BL. 

141, Ex. Ch. 

Annotations :~Mentd. Shaw v. Jakeman (1803), 4 East, 
201; Knill ©, Williams (1809), 10 East, 431; Paton v. 
Winter (1809), 1 Taunt. 420; Bathe v. Taylor (1812), 15 
Kust, 412; Powell». Divett (1812), 15 East, 29; Sanderson 











v. Symonds (1819), 1 Brod. & Bing. 426; Re Jermyn, 
kx p, Elliott. (1837), 2 Deac. 179; Saunders v. Smith 
7 iL. J. Ch. 227; Davidson v. Cooper (1843), 11 


(1838), L 
M. & W. 778; Parry v. Nicholson (1845), 13 M. & W. 
778; Agricultural Cattle Insce. v. Fitzgerald (1851), 16 
Q. B. 432; Burchfield v. Moore (1854), 3 E. & B. 683; 
Gardner v. Walsh (1855), 5 E. & B. 83; Fazakerly 1. 
oe i & Abbinett (1856), 2 Jur. N. 8. 1020; Balfour 
Sea Fire Life Assce. (1857), 3C. B. N.S. 300; Ae Smith, 
Lt p. Yates (1857), 27 L. J. Bey. 10, n.; Re North 
British Australasian Co., Ez p. Swan (1859), 7 C. B. N.S. 
400 ; Noble », Ward (1867), L. RK. 2 Exch. 135; Aldous 
". Cornwell (1868), L. R. 3 Q. B. 573; Re Cambrian 
Mining Co. (1882), 48 L. T. 114; Suffell ». Bank of 
England (1882), 9 Q. B. D. 555; Bradlaugh v. Newdegate 
, B.D. 1; Re Salomon & Naudazus (1899), $1 
l.. T. 325; Bradford Corpn. ». Ferrand, [1902] 2 Ch. 655; 
Fitzroy v. Cave (1905), 93 L. T. 499 ; Holden v, Thompson, 
nea 2K. B. 489. 
99. 


ante. 
800. Right of action—Procuring another to 

levy excess execution )-—SNITH v. TONSTALL (1687), 

Carth. 3; 90 B. R. 607. 

Annotation :—Refd. Castrique r. Behrens (1861), 3 E. & 


M 
r. 
E. 








-|—RoGERs v. HADLEY, No. 667, 


K. 


FRAUDULENT MISREPRESENTATION. 


as distinguished from actual fraud. 
A transaction which is honest in fact, 
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Fraudulent Misrepresentation. 


801. —— Not available to party guilty of fraud 
—Against companion in fraud.|—(1) A ct. of 
justice will not assist a party to a fraud who is 

roceeding against his companion in fraud. 
either party is to be assisted. 

(2) Where a fraud had only been contemplated, 
in order to make a pretended transfer of goods, 
& had not been carried into effect, either by a 
formal instrument, or by change of possession :-—— 
Held: the owner of the goods was not precluded 
from maintaining an action of trespass against a 
third person who had forcibly taken possession of 
the goods.—-WEARE v. DEARE (1827), 5 L. J. O. S. 
K. B. 126. 

802. —— Cutting timber.]—A. agreed with B. 
for the purchase of timber, & together with C. 
entered into a bond, that A. his exors. & adminis- 
trators, should not cut any timber under a par- 
ticular size; but A.’s name was only made use 
of in this agreement for C. C. cuts down timber 
under the size stipulated ; but as there could be 
no remedy against C. upon the bond, it was held 
to be a fraud upon B. the seller, & therefore reliev- 
able in equity.— BUTLER v. PRENDERGAST (1720), 
4 Bro. Parl. Cas. 174; 2 Eq. Cas. Abr. 185; 2 
H.R. 119. 

808. Relief in equity-——Contract with govern- 
ment not recognised by this country.]-—It is 
illeyal to purchase obligations or securities pur- 
porting to be granted by the government of a 
foreign country. which govt. has not been recognised 
by the King of England. A ct. of equity will not 
relieve against fraud where the transaction in 
which the fraud was practised was a contract for 
the purchase of securities purporting to be granted 
by a foreign govt. not. recognised by our own.— 
TTOMPSON v. BARCLAY (1828), Coop. Pr. Cas. 501 ; 
47 E. R. 619; sub nom. THOMPSON v. BARCLAY, 
2 State Tr. N.S. App. 999; 6 L. J. O. S. Ch. 98 ; 
affd. (1831), 9 L. J. O. S. Oh. 215, L. C. 


Annotations :-—Mentd. British South Africa Co. v. Companhiu 
de Mocambique, [1893] A. C. 602; Aksionairnoye 
Obschostvo A. M. Luther v. Sagor, [1921] 1 K. B. 456. 


Contribution between joint tortfeasors.| —- Sec 
TORT. 

Fraudulent and voidable conveyances.}—See 
FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 149 ef seq. 

Concealed fraud.]—See LIMITATION OF ACTIONS, 
Vol. XXXIT., pp. 620 et seq. Bas 

Statute of Frauds.|—See CONTRACT, Vol. XIT., pp. 
520 et seq. 





Sect. 2.—PARTICULAR INSTANCES. 
Sus-sEcT. 1.—NON-DISCLOSURE. 
See Part III., Sect. 2, ante. 


SuB-SECT, 2.—ABUSE OF INFLUENCE AND 
OPPRESSION. 
See CONTRACT, Vol. XII., pp. 92-112, Nos. 566- 
738; FRAUDULENT & VOIDABLE CONVEYANCES, 
Vol. XXV., pp. 253-265, Nos. 802-896. 


fraudulent.—UNION BANK OF AUB- 


PART XII. SECT. 1. TRALIA, LTD. v. PaTON (1897), 8 
m1 What amounts to fraud.})— whicht no law, & by which QQ. L. J. 28.—AUS. 
ere is no such thing as legal fraud no one is injured, cannot be held to be 
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Sect. 2.—Particular instances: Sub-sect. 8, A. & 
B.; sub-sects. 4, 5 & 6.) 


SuB-SECT. 3.-—FRAUD ON THIRD PERSONS. 
A. On Individuals. 


Right of action for damages—Wrongful use of 
trade name or trade mark.}—See TRADE MARKS. 

804. Right of action for money lent—Securities 
obtained from agent by fraud.]—-Deft. employed 
a stockbroker to obtain a loan on the security of 
bonds, which were transferable by delivery. The 
broker, accordingly, borrowed a sum from pltf., 
but he wrongfully applied a part to his own use- 
The broker was unable to redeem the bonds, & 
deft., with knowledge of the circumstances, 
promised & agreed to call & give the broker his 
cheque for the deficiency on receiving back the 
bonds. The broker, acting on the faith of this 
promise, gave a crossed cheque to pltf., & redeemed 
the bonds. On the same day deft., by a trick, 
obtained possession of the bonds without giving 
his cheque; & the broker’s crossed cheque was 
consequently returned, & he became a defaulter :— 
Held: deft. was responsible to pltf. for the fraud, 
& the bonds in his hands were still liable to repay 
pltf. his debt.—MocaTtTa v. BELL (1857), 24 Beav. 
585; 27 LL. J. Ch. 237; 30 L. T. O. S. 239; 4 
Jur. N.S.77; 53 E.R. 483. 

805. Right to impeach judgment.]—Where it 
is discovered that a judgment was obtained by 
fraud, or that new matter has been discovered 
which would have entitled pltf. under the old 
practice to file a bill of review, the proper course for 
pitf. to adopt is to commence an original action in 
the High Ct. of Justice impeaching the decree. 

Semble: when a decree is impeached on the 
ground of fraud it is not necessary to obtain any 
special leave before commencing the action.— 
FLOWER v. LLOYD (1877), 6 Ch. J). 297; . 46 
lL. J. Ch. 838; 387 L. T. 419; 25 W. R. 793, 
C. A.; subsequent proceedings (1879), 10 Ch. D. 
327, C. A. 

Annotations :—-Reld. te Swire, Mellor v. Swire (1885), 30 
Ch. D. 239; Boswell v. Couks (No. 2) (1894), 86 1. T. 
$65, n.; Preston Banking Co. v. Allgup, (1895) 1 Ch. 141. 
Right to impeach fraudulent conveyance.!— 

See FRAUDULENT & VOIDABLE (CONVEYANCES, 

Vol. XXV., pp. 225-253. 

Arbitration award improperly obtained.|— See 
ARBITRATION, Vol. IT., p. 551, Nos, 1828-1887, 





B. On Public. 


806. Right to relief--Dishonest literary work.] 
— Plitfs. alleged that deft. had agreed that. his name 
should not appear on the title page of a work as the 
author of it: deft. alleged that it was part of the 
agreement that his name should so appear. Pltf. 
proposed to publish the book with a title page, 
stating that it was ‘' Edited by K., assisted by M.,” 
deft. IK. was known as having published other 
books of a similar description & had allowed pltfs. 
to make use of his name, but he had taken no part 
whatever in the compilation :—Held: the pro- 
oe title page would be a fraud on the public.— 
208T v. MARSH (1880), 16 Ch. 1D. 395; 50 L. J. Ch. 
287; 48 L. T. W28; 20 W. R. 198. 
-.|—See Copyrianut, Vol. XIII, p. 
168, nee 5M, GO. 
mproper use of trade mark or descr! ‘ 
~See TRADE MARKS. aaa 
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PART XII. SECT. 2, SUB-SECT. 3.- A. 


805 i. Right to impeach judgment. }— 
A judgment recovered at law by the 


— 


fraudulent acquiescence of deft. 
the action, will be inquired into in the 
ct. of ch. at the instance of a subse- j 
quent judgment creditor ; 


MISREPRESENTATION AND FRAUD. 


SuB-sEcT. 4.—STATUTORY FRAUD. 

Acts amounting to acts of bankruptcy—Under 
Bankruptcy Act, 1914 (c. 59), s. 1.|—-See BANK- 
ruptTcy, Vol. IV., pp. 52 ef seq. 

Conveyance in fraud of creditors—Under Law of 
Property Act, 1925 (c. 20), ss. 170, 207.|—-See 
FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 150 et seq. 

Fraudulent preferences—Under Bankruptcy Act, 
1914 (c. 59), s. 44.)—See Bankruptcy, Vol. V., 
pp. 852 et seq. 


SuB-sEcT, 5.—CRIMINAL FRAUD. 

Abduction.] — See CRIMINAL Law, Vol. XV., 
pp. 857-862. 

Larceny.|—See CRIMINAL LAW, Vol. XV., pp. 
865-918. 

Embezzlement.|—See CRIMINAL Law, Vol. XV., 
pp. 921-935. 

Fraudulent conversion.]— See CRIMINAL LAW, 
Vol. XV., pp. 935-938. 

Frauds by officers of public companies.|—WSee 
CRIMINAL Law, Vol. XV., pp. 939, 940. 

Falsification of accounts.|—See CRIMINAL Law, 
Vol. XV.. pp. 940, 941. 

Common law cheats.]|—See CRIMINAL Law, Vol. 
XV., pp. 977, 980. 

Obtaining by false pretences.|—See CRIMINAL 
Law, Vol. XV., pp. 980-1010. . 

Cheating at play.|—See CRIMINAI. Law, Vol. 
XV., pp. 1010, 1011. 

Obtaining credit by fraud.|—See CRIMINAL Law, 
Vol. XV., pp. 1011, 1012. 

Fraudulent conveyances.|—See CRIMINAL LAw, 
Vol. XV., pp. 1012, 1013. 

Destruction & concealment of documents. |— 
See CRIMINAL Law, Vol. XV., p. 1013. 

Personation.|—See CRIMINAL LAW, Vol. XV., pp. 
1013, 1014. 

Conspiracy to defraud.|—See CRIMINAL Law, 
Vol. XV., pp. 1015-1020. 

Forgery.|—See CRIMINAL LAW, Vol. XV., pp. 
1041-1074. 

Fortune-telling, witchcraft, etc.|—See CRIMINAI 
LAW, Vol. XV., pp. 1074-1076. 

Offences against Weights & Measures Act, 1889 
(c. 21).|—See WEIGHTS & MEASURES; CRIMINAL 
Law, Vol. XIV., pp. 35, 41, Nos. 58, 109, 110. _ 

Offences against Food & Drugs Acts.|— See 
Foop & Druas, Vol. XXV., pp. 79-131. 

Offences against Railway Clauses Act, 1845 
(c. 20)—False account of goods.|—See CARRIERS, 
Vol. VIII., pp. 206, 207, Nos. 1320-1323. 

Offences against Medical Act, 1858 (c. 90).|— 
See MEDICINE & PHARMACY, Vol. XXXIV., pp. 


553-555, ante, 





SuB-SECT. 6.—OTHER CASES. 


Fraud in administration of estates.} — See 
EXEcurors, Vols. XXIII. & XXIV., pp. 74, 227, 
237, 649, 651, Nos. 591-598, 2743, 2881, 2882, 
6763, 6764. 

Fraud of agent.|—-See AGENCY, Vol. I., pp. 467- 
486, Nos. 1522-1647. 

Fraud on banks.|—-See BANKERS, Vol. ITI., pp. 
124-126, 130, 131, 230-237, Nos. 17-25, 61-71, 
628-664, 


the rule at law is, that only the party 
to the action can move nat the 

u ent there.—MCDONALD vr. BOIcE 
although (1865), 12 Gr. 48.—CAN. 


in 


Part XII.—FrRAaup OTHER THAN FRAUDULENT MISREPRESENTATION. 


Fraud in bankruptcy.|—See BANKRUPTCY, Vol. 
1V., pp. 121, 331, 382, 468, 486, 562-568, 581, 582, 
Nos. 1098, 1099, 3106-3113, 4216-4223, 4365, 
5189-5228, 53829-5338. 

Fraud in regard to bills of exchange.|—See 
BILLS OF EXcHANGE, Vol. VI., pp. 166-172, Nos. 
1053-1075. 

Fraudulent bill of sale.|—See BILLs OF SALE, Vol. 
VII., pp. 41, 149, Nos. 211, 811. 

Fraud in regard to bonds.|——See Bonps, Vol. 
VII., pp. 170, 171, 178, Nos. 83-85, 168. 

Fraud in regard to building contracts.|-—-Sec 
Burtp1na Contracts, Vol. VII., pp. 361-363, 
Nos. 113-126. 

Fraud on carrier.|—See CARRIERS, Vol. VIII, 
p. 126, No. 852. 

Fraud in regard to copyright.|—Sce CopyRiGuHT, 
Vol. XIII., p. 419, No. 1391. 

Fraud in regard to deeds.|—See DrrEps, Vol. 
XVII., pp. 230, 231, Nos. 448-456. 


85 


Collusive distress.|—See Distress, Vol. XVIII., 
p. 339, Nos. 7388-740. 

Fraudulent execution.|—See Wxecution, Vol. 
Cry i pp. 472, 517, 5382, Nos. 527-529, 931, 932, 
1066. 


Fraud in respect of fidelity guarantee.|—Sce 
GUARANTEE, Vol. XXVI., pp. 188-190, Nos. 
1448-1465. 

Fraud of infants.|— See INrants, Vol. XXVIII, 
p. 180, Nos. 396—402. 

Orders in matrimonial causes obtained by fraud.]| 
— See HUSBAND & WIFE, Vol. XXVII., p. 566, 
Nos. 6247-6249. 

Fraud of partner.|—Sce PARTNERSHIP. 

Fraudulent pledges.|—-See Pawns & PLEDGEs. 

Fraud on a power.|—See POWERS. 

Fraudulent registration of land.|—-See RraL 
PROPERTY. 

Fraud on revenue.|—See REVENUE. 

Fraud of solicitors. |—-See SOLICITORS. 

Fraud of trustees.|—See Trusts & TRUSTEES, 


( 86 ) 


MISTAKE. 


PART I. NATURE OF MISTAKE : : : ? : : : : 
Sect. 1. IN GENERAL . : : : ; : d ; ‘ : 
Sect. 2. MuTUAL MISTAKE . g : : : ‘. 3 j ‘ i 
Secr. 3. UNILATERAL MISTAKE. : . ; : : : ; 

Sus-secr. 1. INDUCED BY OTHER PARTY 
Sus-secr. 2. Not INDUCED BY OTHER PARTY ; ; : : : 
PART JI. MISTAKE OF LAW ; : ; : : ; 


SECT. J. IN GENERAL . ; 
SecrT. 2. Wien RELIEF GRANTED 
SuB-SECT. 1. IN GENERAL 


SuB-sEcT. 2. MISTAKE OF GENERAL en ‘ 
SuB-secr. 3. IGNORANCE OF PRIVATE RIGHTS F ‘ ; é 
Sus-sucr. 4. Ervecr oF ACQUIESCENCE . ; : gg ; 
PART 1II. MISTAKE OF FACT ‘ : : d : ‘ : : 
Sect. 1. IN GENERAL . ‘ : , ; , : , ; é ; 
Secor. 2. WHEN REWEF GRANTED , ‘ ‘ : é F ‘ 
SuB-SECT. 1. MISTAKE AS 'TO NATURE OF / Weaneneue® ‘ : ‘ 
SUB-SECT. 2. MISTAKE AS TO NATURE OF PRIVATE RIGHTS ‘ . ; 


SuR-SECT. 3. MISTAKE AS TO IDENTITY OF OTHER PARTY 
SUB-SECT. 4. MISTAKE AS TO IDENTITY OF SUBJECT-MATTER 
A. When Contract Ambiguous . 
(a2) In General . : ' ; é 
(0) alsa demonstratio non nocet ‘ 
i. General Rule . : : 
li. Cases to Which Doctrine does Not Apply : ; ‘ 
B. When Contract Clear . ‘ ; ; ; 


Subp-secr. 5. MIsTakl AS TO Hviguence OF Sunsaoiitcriae OR Fact AMcrHutES 


CONNECTED THEREWITH . ; , ‘ 
SUB-SECT. 6. MISTAKE AS TO QUALITIES OF fairer Manran ‘ 
A. Mutual Mistake Avoiding Contract — . ‘ ; 


3. Unilateral Mistake . , : . . ; 
(a) Not Contributed to by Other Party ‘ . ; P ‘ 
(b) Contributed to by Other Party : ° ‘ ‘ . 


SuB-sECT. 7, MISTAKE AS TO PRICE OF, OR CONSIDERATION FOR SUBJECT-MATTER 


SUB-SECT. 8. MISTAKE AS TO QUANTITY OR EXTENT OF SUBJECT-MATTER 


A. Mutual Mistake . : , : 
B. Effect of Conveyance . . . 
C. Parties not ‘“ ad idem” , , : 


SUB-SECT. 1. COMPROMISES AND FAMILY ARRANGEMENTS . 
A. General Rule as to Binding Effect. : 


B. Material Facts not a Disclosed 
C. Other Cases ; ; 


PART 1V. MISTAKE IN EXPRESSION OF INTENTION AND RELIEF THEREFOR 


Secr. 1. WHEN RELIEF GRANTED 5 ? 2 ; 3 : ‘ . 


Sub-secr. 1. INSTRUMENT IN TERMS CONTRARY TO INTENTION : 
A. In General . ‘ 2 : 
B. Mutual Mistake . ; : : : . 
C. Unilateral Mistake : ‘ ; ‘ . 
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MISTAKE. 


Sus-sEcT. 2. MISTAKE AS TO EFFECT OF INSTRUMENT : ‘ ‘ : ; 
SuB-SEcT. 3. OMISSIONS, CLERICAL ERRORS, ETC. 
Sect. 2. Kinps OF RELIEF . : : ; ‘; 
SuB-sEctr. 1. RESCISSION 
SuB-sEcCT. 2. RECTIFICATION . ‘ 
SuB-sEct. 3. REMEDY BY CONSTRUCTION 


PART V. RELIEF IN CASES OF MISTAKE 
Secr. 1. WHEN GRANTED : 
SuB-sEcT. 1. MISTAKE OF LAW 
SUB-SECT. 2. MISTAKE OF Facr 
SuB-sEcT. 3. MISTAKE IN EXPRESSION OF iemariGn 


Smct. 2. CONDITIONS PRECEDENT TO RELIEF F . ; ; - ; ; ‘ 
SuB-sEcT. 1. GENERAL RULES AS TO PROOF . ‘ 
SUB-SECT. 2. RESTORATION OF PARTIES TO ORIGINAL Posen 
Sun-sEcT. 3. EFFECT OF MEANS OF KNOWLEDGE . : : ‘ : ‘ ; 


Secr. 3. DiFrFERENT KINDS OF RELIEF 
SuB-sEcr. 1. RESCISSION 
A. In General . ‘ 
B. Mutual Mistake . 
C. Unilateral Mistake 
(a) In General . ‘ 
(6) Parties in Unequal Position ; 


D. Releases. : ; ; ‘ : ; : , : ; 
E. Voluntary Instrumente , ; ; ; ; 
SUB-SECT. 2. JECTIFICATION . 7 ‘ : ; ; : ; ; : 
A. When Rectification Available : ; : ; : ; ; ‘ : 


(2) Mutual Mistake . 2 ; , : F 
(6) Unilateral Mistake : ‘ ; ; 
(c) Relief to Person Who Prepar ed Instrument : : ‘ 
(ad) Necessity for Prior Contract : : 
(c) Conveyance after Previous Written Agreement 
(f ) Rectification of Written Agreement where Specific Performance Claimed 
B. Condition Precedent to Relief : . 4 ‘ ‘ ‘ 
C. What must be Proved . ‘ : ; ; : . 
(a) The Mistake ; : . 
(5) Concurrent Intention of Parties up to Time of K xe ulin : 
(c) Form of Proposed Alteration 
D. Particular Instances. P ; ‘ ‘ ‘ , ‘ ‘ : ‘ 
(a) Conveyances ‘ ; , 3 : 
(6) Insurance Policies 
(c) Joint Contracts 
(d) Settlements 
(e) Other Cases ; 
SuB-sEcT. 3. CANCELLATION OF wena 1 x 
SuB-sEcT. 4. DEFENCE TO ACTION . ‘ ‘ ‘ ; . : é : . 
SuB-sEcr. 5. COMPENSATION . P F ‘ ‘ ‘ : : : , ° 
Secr. 4. EVIDENCE ON WHICH RELIEF GRANTED ‘ j 
SuB-sEcT. 1. ADMISSION OF PAROL EVIDENCE 
A. In General . ; 
B. Equitable Rule 
(a) In General . 
(6) Effect of Statute of Frauds , 
(c) To Establish Defence to Claim fur Specific Parionmance 
SuB-SECT. 2. RECTIFICATION ON PAROL EVIDENCE ONLY 
SuB-sEcT. 3. EVIDENCE OF PLAINTIFF ONLY . 
Sect. 5. EFFECT OF LAPSE OF TIME 
SUB-sEcT. 1. ON RECTIFICATION AND LRESUISSION 
SUB-SECT. 2. RECOVERY OF MONEY : . 
SuB-sEcT. 3. WHEN TIME BEGINS TO RUN 
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Sect. 6. PRACTICE 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 


PART VI. RECOVERY OF MONEY PAID UNDER MISTAKE _ 3 ; . : 


MISTAKE. 


Srecr. 1. IN GENERAL ‘ , j 


SecT. 2. MoNEY 
SUB-SECT. 1]. 
SuB-sEcT. 2. 
SUB-SECT. 3. 
SuB-sEcrT. 4. 
SuUB-sEcT. 5. 
SuB-sKcrT. 6. 
SUB-SECT. 
SUB-SKECT. 8. 
SUB-SECT. 


~j 


A. Alteration of Position of Parties 
3. Breach of Duty . ; ‘ 


SUB-seCT. 10. NECESSITY FOR DEMAND . 
SuB-sEct, 1], ACTUAL PAYMENT UNNECESSARY 


SuB-sECT. 12. RE-OPENING ACCOUNTS 
SuUB-SECT. 13. PARTICULAR INSTANCES 


Secr. 3. MONEY 


SuUB-sEcT. 1. GENERAL RULE ; 


SUB-SECT, 2. 
SUB-SECT, oe 


APPLICATION OF RULE 
IXCEPTIONS TO RULE 


1. ACTION FOR RECTIFICATION 
2. FORM OF RECTIFICATION 
3. INCIDENTAL RELIEF . 
4, Costs : : ‘ 


PAID UNDER MISTAKE OF FACT . 
MISTAKE MUST BE OF MATERIAL Fact 
MISTAKE MUST BE BETWEEN PAYER AND PAYEE ‘ ‘ ‘ ‘ 
MISTAKE DUE TO IGNORANCE 
MISTAKE DUE TO FORGETFULNESS 
FAILURE TO USE MEANS OF KNOWLEDGE . ; : ; , : 
WAIVER OF INQUIRY 

. ForM OF ACTION ; 
TIMe JaAMIT FOR RELIEF 
9. Loss of Riagur TO RECOVER ; 


® 


PAID UNDER MISTAKE OF LAW . 


A. Where Retention by Payee Inequitable 
B. Payment to Officer of Court 
C. Re-Opening of Scttled Accounts 


SuB-secr. 4. PARTICULAR INSTANCES 
Sect. 4. Money PAmw UNpER COMPULSION 


Avoidance of Instruments 


Crime, Misluke in relu- 


tion to ; : ; 
Fraud ‘ . : 
Misrepresentation : 


See CONTRACT 3 DEEDS ; 
HXECUTORS; WILLS; 
& TITLES passim. 


» CRIMINAL LAW. 

» FRAUDULENT AND 
VOIDABLE CONVEY- 
ANCES ; MISREPRE- 
SENTATION AND 
FRAUD. 

>» MISREPRESENTATION 
AND FRAvD. 


Specific Performance 


Undue Influence . i 
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», CONTRACT; EXECU- 
TORS; 
ARRANGEMENTS; 
FRAUDULENT AND 
VOIDABLE CONVEY- 
ANCES; SETTLE- 
MENTS. 


Mills, Alistake in rela- 


tion to 


» WILLS. 


Part I.—NaturE or MISTAKE. 
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Part I.—Nature of Mistake. 


Sect. 1.—IN GENERAL. 


1 Ignorance.} — Agreement relating to dis- 
tribution of personal estate set aside, although 
ratified; the value appearing to be greater than 
was known at the time of the agreement. 

Though there is no very great evidence of 
undue influence, yet the ct. will always look with 
a jealous eye upon a transaction between a parent 
& a child just come of age, & interpose if any ad- 
vantage is taken. The mother plainly knew more 
than the daughter; & only says in genera], she 
believes she concealed nothing from her (STRANGE, 
M.R.).—COcKING v. PrRatTT (1750), 1 Ves. Sen. 
400; 27 BE. R. 1105. 

Annotations :—Refd. M‘Carthy v. Decaix (1831), 2 Duss. 
& M. 614; Clifton v. Cockburn (1834), 3 My. & K. 76; 
Watkin & Bligh v. Brent (1836), 1 Curt. 264 ; Re Roberts, 
Roberts vt. Roberts, [1905] 1 Ch. 704. 

2. —-—.| —- Decree upon the evidence of a 
single witness against the positive contradiction 
of the answer, containing circumstances giving 
greater credit to the deposition: deft. declining 
an issue. Relief upon an instrument, that had 
been delivered up, under the ignorance of one 
party, & with the knowledge of the other, as to a 
fact, upon which the right attached.—Easr 
INDIA Co. v. DONALD (1804), 9 Ves. 275; 32 E.R. 
608, L. C. 

3. ——.|]—Reference ordered to the master to 
ascertain the sum due for principal & interest in 
an action on a bond, upon motion on the part 
of defts. Money paid for interest on bond by 
representatives of an obligor, through misrepre- 
sentation of the terms of the condition, which 
provided that the property tax should be deducted 
from the interest, of which, not having obtained 
sight: of the bond, the exors. were not aware :— 
Held: to have been improperly paid, & they were 
entitled to be allowed it by the master on such 
reference. Aliter as to so much of the interest 
as had been paid by the obligor himsclf.—SmIru 
v. ALSOPP (1824), 13 Price, 823; M’Cle. 622; 
147 E. R. 1167. 

4. .|— Defts., the East India co., being 
entitled by escheat to rcal property of S. in India, 
In consequence of his will not being executed to 
pass such estate, & he being illegitimate granted 
it, together with all the rents & profits which had 
arisen between the death of testator & the date 
of the grant, to plitfs., in trust for the persons 
entitled to the personal estate. To a declaration 
on this grant, averring that the co. held & enjoyed 
the iand, & took & had & received to their use the 
rents & profits of the land from testator’s death 
to the date of the grant, & alleging the non-pay- 
ment to pltfs., as a breach, & also to a count, 
alleging that the Crown, being entitled by escheat, 
had granted to pltfs. the rents due from defts., 
defts. pleaded, as an equitable defence, that 
testator, by will, appointed P. his exor. in India, 
Who agreed with the officers of the co. to grant a 
lease of the property, & they, without the co.’s 
knowledge, entered into occupation, & the rent 
was paid, to the date of the grant, by the Govt. 
of India, to P. during his life, &, after his death. 
to T., his exor., & that the Govt. of India & the 
CO. Were ignorant of the fact that the will of 
testator was invalid, & that the property had 
escheated to the Crown or to the co., & that not- 


withstanding pltfs. were aware of such payment, 





they were now suing deft. for the amount of such 
rents, & that the parties interested in the will 
were the same persons as those represented by 
plitfs., & that the co. were induced to make the 
grant sued upon in consequence of, & upon the 
faith of, the statements in a petition, on behalf 
of pltfs. setting out all the facts, & alleging that 
the Crown had refused to entertain any memorial 
as to the escheated property until the concurrence 
of the co. had been obtained, & which petition 
stated, among other things, that T. was then in 
possession of the rents & profits; & the plea 
averred that the directors, at the time of the grant, 
had no knowledge that the co. had been in posses- 
sion:—Held: the plea was an answer to the 
action.— BILLING v. Hast INDIA Co. (1861), 31 
L. J. Ex. 240. 

—~-— Of private rights.|—Sce Part Il1., Sect. 2, 
sub-sect. 2, post. 

Recovery of money paid.|—Sce Part VI1., 
Scct. 2, sub-sect. 3, post. 

5. Forgetfulness.] — A lease contained cove- 
nant not to underlet: without consent in writing 
of lessor first obtained, but such consent not to 
be withheld arbitrarily. Lessee’s solr. prepared 
an underlease, but omitted to look at the head- 
lease & no lessor’s consent had been obtained :-—— 
Held: this was not a mistake which equity would 
relieve against but was due to negligence or for- 
getfulness, which was not included in the principle 
of exemption. 

Now, I can find no definition of what ‘ mis- 
take’ is; but if you treat mistake in its ordinary 
sense in the English language, is mere forgetful- 
ness mistake ? Can you, in Hnglish, say, ‘I 
forgot ?”’ & is that the same thing as saying “ I 
was mistaken?” J think not. Both those 
questions depend on something happening in the 
mind of the person, & you have to see what it is 
that happens in his mind. If he merely forgets, 
he does not assume that one state of things exists 
whereas some other state of things exists; it is 
mere passive state of mind; he has forgotten— 
he has not thought that one thing was in existence, 
whereas something else was in existence. I 
should say that mere forgetfulness is not mistake 
at all in ordinary language. I cannot find any 
decision in Cts. of Equity which has ever stated 
that mere forgetfulness is mistake against which 
equity would relieve (LORD ESHER, M.R.). 

It is an easily arguable question whether mere 
forgetfulness of such a covenant, even if not negli- 
gent, can properly be called mistake. The case 
of Kelly v. Solari, No. 487, post, however, & the 
observations of LORD BLACKBURN in Brownlie v. 
Campbell, No. 249, post, establish that in an action 
to recover money paid by mistake it is sufficient 
to prove that at the time of payment the person 
paying was actually ignorant that the oe. was 
not due although he had the means of knowledge, 
& it was owing to his own carelessness or forget- 
fulness that he was in fact ignorant. ... 1 feel 
great difficulty in saying that if this be mistake at 
law it would not be considered mistake in equity 
(Kay, L.J.).—Banrrow v. Isaacs & Son, [1891] 
1 Q. B. 417; 601. 73. Q. B. 179; 64 L. T. 686; 
55 J.P. 517; 30 W. KR. 3383; 7 T. L. R. 175, 
C. A. 

Annotations :—Folld. Eastern Telegraph Co. v. Dent, [1899] 


1 Q. B. 835. Consd. Hood of Avalon v. Mackinnon, (1909) 
1 Gh. 476: Matthews v. Smallwood, (1910) 1 Ch. 777. 
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Sect. 1.—In general. Sects. 2 & 3: Sub-sects. 1 & 
2. Part If, Sects. ] & 2: Sub-sect. 1.j 

Refd. Kllis v. Alien, (1914) 1 Ch. 904; Upjohn v. Macfar- 
lane, (1922] 2 Ch. 256. Mentd. Harman v. Ainslic, [1904] 
1 K. B. 698; Re Copal Varnish Co., (1917) 2 Ch. 349 5 
Mills ». Cannon Brewery Co., [1920] 2 Ch. 38 ; Fuller’s 
Theatre & Vaudeville Co. v. Rofe, [1923] A. C. 435; 
Abrahams ». Mac Fisherios, [1925] 2 K. B. 18; Houlder 
v. Gibbs, [1925] Ch. 575. 


6. J—In a lease for years the lessees 
covenanted not to underlet, assign, or part with 
the possession of the premises, or any part thereof, 
without the consent in writing of the lessors, 
such consent not to be unreasonably withheld. 
The lease contained a power to re-enter upon 
breach of any of the covenants. ‘The lessees, 
without asking for the consent of the lessors, 
underlet a part of the premises to a tenant who 
already occupied under the lessors, & to whom 
no objection could have been reasonably taken. 
In an action by the lessors to recover possession 
of the premises for breach of covenant :—Held: 
the fact that the breach of covenant had been 
committed through forgetfulness, or because the 
lessees thought it unimportant, did not form a 
ground for giving them equitable relief against 
forfeiture for breach of the covenant, & pltfs. 
were entitled to succeed in the action.—EASTERN 
'VELEGRAPH OUo., Lrp. v. DENT, [1899] 1 Q. B. 
835; 68 L. J.Q. B. 664; 80L. 1.4659; 15ST. LR. 
296; 43 Sol. Jo. 366, C. A. 

Annotations :—Refd. Groville v. Parker, [1910] A. C. 335. 

Mentd. De Soysa v. De Pless Pol, (1912) A. C. 194; 


Fuller's Theatro & Vaudeville Co. v. Rofe, [1923] A. C. 
435; Abrahums v. Mac Iisherics, (1925) 2 K. B. 18. 


7. -} — (1) An appointment by deed poll, 
made in entire forgetfulness by the appointor 
of an carlier appointment to the same person, 
may be rescinded & set aside on the ground of 
mistake, 

(2) If the ct. comes to the conclusion that pltf. 
is entitled to relief, then whether the proper relief 
be reformation or rescission is really immaterial 
because whatever is the proper & necessary relief 
the ct. is bound to give it (EVE, J.). 

(3) It seems to me that when a person has 
forgotten the cxistence of a pre-existing fact & 
assumes that such fact did not pre-exist, he is 
labouring undor a mistake & he acts on the footing 
that the fact really did not pre-exist. I should 
have thought a man makes a mistake in forgetting 
an existing fact quite as much as he does in 
assuming a state of things tu exist which does not 
in fact exist (Eves, J.). 

__ (4) I think that it would be a wise expedient 
if there was now indorsed on the original settle- 
ment a note of the three appointments which 
have been made & which stand & also a note of 
the appointment with which I am now dealing 
& a copy of the order which I am now making 
rescinding that last appointment, & I so direct 
(Kvz, J.).—Hoop oF AVALON (LADY) v. MACKIN- 
NON, [1909] 1 Ch. 476; 78 L. J. Ch. 300; 100 
L. T. 830; 25 T. L. R. 290; 53 Sol. Jo. 269. 

An apeiot i~— As to (1) Apld, Klis v. Ellis (1909), 26 T. L. R. 








8. ——-.|—A husband transferred securities of 
large value to his wife intending them as a gift 
to her absolutely. When he made the gift he knew 
of his marriage settlement, but did not realise 
that the gift would come within the operation of 
& clause therein under which his wife covenanted 
to settle all after acquired property. It having 
been decided that the gift came within the opera- 
tion of that clause, the husband brought this 
action for the purpose of obtaining a revocation 
of the gift upon the ground that it was made 
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under a mistake of fact:—Held: the gift being 
voluntary, & having been made under a mistake 
of fact, the husband was entitled to have it set 
aside. 

Here there was a mistake of fact in this, that 
when the husband thought that he was giving 
the securities to his wife the gift was in reality 
hit by a document which the donor had at the 
moment forgotten & the effect of which he had 
probably never realised at all (WARRINGTON, J.). 
—ELLIs v. ELLIS (1909), 26 T. L. R. 166. 
Recovery of money paid.]—Sce Part VI., 
Sect. 2, sub-sect. 4, post. 

Mistake of law.}|—See Part II., post. 

Mistake resulting from matter of law.]—See 
Nos. 53-61, post. 

Mistake on question of mixed law & fact.j|— 
See Nos. 62, 63, post. 

Mistake as to nature of transaction.] — Sce 
Part ITI., Sect. 2, sub-sect. 1, post. 

Mistake as to nature of private rights.]|—See 
Part III., Sect. 2, sub-sect. 2, post. 

Mistake as to identity of other party.|—Scc 
Part III., Sect. 2, sub-sect. 3, post. 

Mistake as to identity of subject-matter.|— 
Sce Part IIT., Sect. 2, sub-sect. 4, post. 

Mistake as to existence of subject-matter. |— 
See Part III., Sect. 2, sub-sect. 5, post. 

Mistake as to qualities of subject-matter.|— 
See Part ITI., Sect. 2, sub-sect. 6, post. 

Mistake as to price of or consideration for 
subject-matter.]—Sce Part III., Sect. 2, sub-sect. 7. 
post. 

Mistake as to quantity or extent of subject- 
matter.]|—Sce Part III., Sect. 2, sub-sect. 8, post. 





Sect. 2.—MUTUAL MISTAKE. 

As to qualities of subject-matter.]—Sce Part III., 
Sect. 2, sub-sect. 6, A., post. 

As to quantity of subject-matter.]|—Sce Part III., 
Sect. 2, sub-sect. 8, A., post. 

Instrument in terms contrary to intention.|— 
See Part IV., Sect. 1, sub-sect. 1, B., post. 

As ground for rescission.]——Sce Part V., Sect. 3, 
sub-sect. 1, B., post. 

As ground for rectification.) — See Dart V., 
Sect. 3, sub-sect. 2, A. (a), post. 


Secr. 3.—UNILATERAL MISTAKE. 
Sus-secr. 1.—INDUCED BY OTHER PARTY. 
Fraudulently induced.|—-See MISREPRESENTA- 

TION & FRAUD, pp. 57 et seq., ante 
Innocently induced.|-—Sce MISREPRESENTATION 
& FRAUD, pp. 53 ef seq., ante. 


SuB-sEcT. 2.—Not INDUCED BY OTHER 
PARTY. 

As to identity of subject-matter.]—See Part Iil., 
Sect. 2, sub-sect. 4, B., post. 

As to quality of subject-matter.|—-See Part III., 
Sect. 2, sub-sect. 6, B., post. 

As ground for rescission.}|—See Part V., Sect. 3, 
sub-sect. J, C., post. 

Instrument in terms contrary to intention.|— 
See Part IV., Sect. 1, sub-sect. 1, C., post. 

As ground for rectification.} — See Part V. 
Sect. 3, sub-sect. 2, A. (6), post. 


Part II.—Misrake or Law. 
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Part Il.—Mistake of Law. 


Sect. 1.—IN GENERAL. 

9. Distinction between mistake of law & fact 
~—Not clearly defined.|—(1) A ct. of equity will 
not direct payments made under a mistaken con- 
struction of a doubtful clause in a settlement to 
be refunded, after many years of acquiescence 
by all parties, & after the death of one of the 
authors of the settlement, especially where sub- 
sequent family arrangements have proceeded on 
the footing of that construction. 

(2) I do not feel it necessary to argue, upon the 
present question, the distinction between payment 
made in error of law & in error of fact. The 
distinction, it may be observed, is somewhat more 
easy to lay down in general terms than to follow 
out in particular cases, even as regards the appli- 
cation of the rule, admitting it to be a correct 
one; & I think I could, without much difficulty, 
put cases in which a ct. of justice, but especially 
w ct. of equity, would find it an extremely hard 
matter to hold by the rule, & refuse to relieve 
against an error of law (LoRD Brougeuam, C.).— 
CLIFTON v. COCKBURN (1834), 3 My. & K. 76; 
40 EK. R. 30, L. O. 

-{nnotation :—As to (2) Consd. Rogers v. Ingham (1876), 3 

Ch. D. 351. 


10. 
agreement simple interest only can be charged in 
a mtge. account. Where such mtge. account had 
been settled on the footing of compound interest 
with half yearly rents, both parties wrongly 
understanding the mtge. deed to require the same : 
--Held: such settled account might be re-opened. 

(2) Undoubtedly there are cases in the cts. of 
common law in which it has been held that money 
paid under a mistake of law cannot be recovered, 
& it has been further held that, under certain 
circumstances, the giving credit in account may 
be treated as so far equivalent to payment as to 
prevent sums wrongly credited being made the 
subject of set-off. But in equity the line between 
mistakes in law & mistakes in fact has not been 
so Clearly & sharply drawn (per CuR.).—DANIELL 
v. SINCLAIR (1881), 6 App. Cas. 181; 50 L. J. 
P.C. 50; 44 L. T. 257; 29 W. R. 569, P. C. 
-{nnotations :—4As to (1) Refd. Ward v. Sharp (1884), 53 

L. J. Ch. 313; Re Bayley-Worthington & Cohen’s Con- 

tract, [1909) 1 Ch. 648; Yourell v. Hibernian Bank, 

[1918] A, C. 372. 

Mistake of law on face of award.]—Sce ARBI- 
TRATION, Vol. II., pp. 526-528, Nos. 1626-1647. 

Recovery of money paid under mistake.]—Sce 
Part VI., Sect. 2, post. 

See, also, MISREPRESENTATION & FRAUD, pp. 
10, 14, ante, 








SEcT. 2.—WHEN RELIEF GRANTED. 
SuB-sEcT. 1.—IN GENERAL. 
11. Whether mistake of law ground for relief.) 
—That maxim of law, ignorantia juris non excusat, 
was in regard to the public, that ignorance cannot 


PART II. SECT. 2, SUB-SECT. 1. 


11 i. Whether mistake of law ground 
for _relief.}—HINNERLEY . OULD 
(1824), Tay. 143.—CAN. 


11 hi. -}—CUSHEN v. HaMILTON 
CORPN. (1902), 4 O. L. R. 264: 1 
W. R. 441; 22 C. L. T. 282.—CAN. 
11 iii. ~—-.}—_ Kippen v. KIpPEn’s 


W171; 





.]—(1) In the absence of special | 


TRUSTEE (1874), 1 R. (Ct. of Seas.) 
il a L. R. 686.—SCOT. 


11 iv. ——.}]-~In June, 1906, a land- 
lord intended to execute, & did 
cute, an agreoment for further lease 
to a tenant for five years on the sane 
terms as ao existing 
lease made in 1900, but igoeer phage poy 
the legal effect of the exis 


be pleaded in excuse of crimes, but did not hold 
in civil cases (LORD Kina, C.).—LANSDOWN 1. 
LANSDOWN (1730), as reported in Mos. 364; 25 
EB. R. 441, L. C. 


Annotations :—Consd. Stewart v. Stowart (1839), 6 Cl & 
nae 911. Refd. Orrell vr. Coppock (1856), 26 L. J. Ch. 


12. -] — Specific performance of a parol 
agreement as to land: the effect of a family com- 
romise of doubtful rights ; with part performance 
yY possession, & improvements; & acquiescence 
near nineteen years: a third person being per- 
mitted to act upon his conception of the rights, 
not questioned at the time by deft. ; who cannot 
object, that he acquiesced under expectations 
from that person, which were in part disappointed. 
Family compromise favoured; if reasonable, & 
upon a doubtful right; even in the strongest 
case ; as where one party was drunk at the time. 
Qu.: whether upon a mere supposition of right, 
proving erroneous.—STOCKLEY v. STOCKLEY (1812), 

1 Ves. & B. 23; 385 E. KR. 9, L. C. 

Annotations :--Consd. ClHfton v. Cockburn (1834), 3 My. 
& K. 76. Refd. Stewart v. Stewart (1839), 6 Cl. & Fin. 
911; Ashhurst v. Mill, Mill v. Ashhurst. (1848), 7 Haro, 
502; Reynell v. aprye, Spryo v. Reynell (1849), § Haro, 

222: Hoghton v. Hoghton (1852), 15 Beav. 278. Mentd. 
Williams v. Williams (1865), 2 Drow. & Sm, 7~" 

18. -} — A husband who allows his wife 
@ separate maintenance, promises to pay the 
amount of a debt which she contracts in a state 
of separation ; he cannot afterwards recede from 
his promise, on the ground that pltf. knew that he 
allowed his wife a separate maintenance, & that 
he made the promise under a misapprehension of 
law.--HORNBUCKLE v. HORNBURY (1817), 2 Stark. 
177, N. P. 

Annotation :~- Mentd. Burge ov. Jones (1828), 7 L. J. O. 8. 
K. B. 59. 








14. -—-—.]—— A party who, under a misappre- 
hension of his legal rights, parts with his property 
for a bond fide & valuable, but not an adequate 
consideration, cannot have the transaction set 
aside on the mere ground of mistake.—-MARSHALL 
v. COLLETT (1835), 1 Y. & C. Ex. 232; 160 EB. R. 


94. 

15. —-—.] — The liquidator of a bank which 
was being wound up brought an action against 
one of the directors upon a personal guarantee 
signed by deft. & nine other directors, in the follow- 
ing words: ‘‘ We hereby severally acknowledge 
ourselves responsible to the bank for the sum, 
etc.”” The money guaranteed was ordered by the 
directors to be given as compensation to certain of 
the directors of another bank which had been 
amalgamated with pltfs. for not being appointed 
ambers of the amalgamated board, & it was 
the intention of all parties at the time that each 
guarantor should be liable only for his share of 
the whole sum. Deft. & two others each paid 
their shares, & the secretary cancelled their 
names from. the document. The action was 
brought for the balance :—Held: the document 
must be considered to have been in the custody 


& Sonestueney of the new lease, in 
believing that the lease was a personal 
lease to the tenant, & would come 
un end at her death. This misappre- 
hension was in no way caused by the 
tenant :—Held: the landlord was 
nut entitled to have the agreement 
rescinded on the ground of such 
rer ha Ta iar te Re o. GORE 
(1908), 27 N. Z. L. R. 718.—N.Z. 


Oxe- 


agreement for a 
ing lease, 
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Sect. 2.—When relief granted: Sub-secis. 1 & 2.] 


of pltfs. rather than deft., & therefore the altera- 
tion by erasure put an end to deft.’s liability, & 
the mistake of the secretary that the payment 
of the share only was a satisfaction of the bank’s 
claim upon each guarantor was a mistake of law 
& not of fact; & therefore did not prevent the 
destruction of the validity of the guarantee caused 
by the alteration.—BANK OF HINDUSTAN, CHINA 
& JAPAN, Lrp. v. Smitu (1867), 86 L. J. C. P. 
241; 16L. T. 518. 

16. ——.]—-I think, in the first place, that the 
mistake was one which related to the existing 
rights & interests under the settlement within 
the meaning of the law as laid down by LORD 
WESTBURY in Cooper v. Phibbs, No. 27, post... .- 
In the next place, [ observe that it is not accurate 
to say that relief can never be given in respect 
of a mistake of law (STIRLING, J.).—ALLCARD v. 
WALKER, [1896] 2 Ch. 360; 65 L. J. Ch. 660; 
sub nom. ALLCARD v. WALKER, [te LUCAS, WALKER 
v. Lupton, 74 L. T.. 487; 44 W. R. 661; 40 Sol. 
Jo. 499. 

Annotations :-—Consd. Carnell v. Harrison, [1916] 1 Ch. 328. 
entd. Tromayno v, Rashloigh, [1908] 1 Ch. 681. 

17, -----.] -Where the Divorce Ct. ordered 
t husband to secure by deed to be settled by 
conveyancing counsel of the ct. the payment to 
his wife of an annuity & that all payments under 
the order should be free of income tax, & sub- 
sequently by a deed drawn up in pursuance of 
the order the husband settled property upon trust 
that the trustees should pay that annuity to his 
wife free of all deductions whatsoever, including 
income tax, such a provision for the payment by 
the trustees of the annuity free of income tax 
contravenes the prohibitions of the Income Tax 
Acts & is void, but the wife is entitled to have the 
provision rectified so as to provide that the trust 
fund shall be held by the trustees as security for 
the payment to the wife of the annuity free of 
Income tax.—BURROUGHES »v. ABBOTT, [1922] 1 
Ch. 86; 91 L. J. Ch. 157; 126 L. T. 354; 38 
T. L. R. 167; 66 Sol. Jo. 141. 
<t{nnotations :—Mentd. Smith v. Smith, [1923] P. 191: Re 

Gordon's Settimt., Hunt v. Mortimer, [1924) 1 Ch. 146. 

18. Rule in equity.) —It is said they 
might know the fact, & yet not know the conse- 
quence in law: but if parties are entering into an 
agreement, & the very will out of which the for- 
feiture arose is lying before them & their counsel, 
while the drafts are preparing, the parties shall be 
supposed to be acquainted with consequence of 
law as to this point, & shall not be relieved under 
a pretence of being surprised with such strong 
circumstances attending it (Lonp HARDWICKE, C.). 
—PULLEN v. READY (1743), 2 Atk. 587 ; 26 E. R. 


761, L. C. 

...... Gonsd. Stockley +. Stock ' 
Rela aS : stewart, e. Ntewart ( 1 339 eu fe in. oe 
Baker v, Bradley (1855), 7 bea. Me sare mentd. 
19. —-—.|-—(1) A ct. of equity relieves 
alnst a defective execution of a power, only 

when the defect consists in the want of some 
circumstance in the manner of execution: & it 
will Teform a deed where the intention of the 
parties is mistaken by the drawer, but will not 
correct an error in an instrument occasioned by 
the ignorance of the parties in matter of law. 

(2) In order to work contirmation, the party 
said to confirm must know the law as well as the 
fact.—COCKERELL «. CHOLMELEY (1830), 1 Russ. 
& M. 418; Tamil. 435; 38 E.R. 161; affd. (1832), 
6 BH. N.S. 120, H. L. 


Annotations :—Generully, Refd. Doe d. Blewitt v. Phil 
(1841), 1 Q. B. 84. Menta. Doe d. Strickland v. Woon 
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ward (1847), 1 Exch. 273; Kekewich v. Marken (1851), 
3 Mac. & G. 311; Buckley v. Howell (1861), 29 Beav. 
oss , aie Rutland’s 8S. E., Rutland v. ristol, [1900] 2 
Ch. : 


20. —— .] — Ignorantia legis may be & 
good plea in equity, though not at law 
(BrucE, L.J.).—WATSON v. MARSTON (1853), 4 
De G. M. & G. 230; 1 W. R. 362; 43 E. R. 495, 


L. JJ. 
Carroll v. Keays, Keays v. Carroll 


Annotations :-—Retd. 
AA W. R. 243; Hickman v. Berens, {1895} 2 Ch. 


638. Mentd. Falcke v. Gray (1859), 4 Drew. 651 ; Stevens 
v. Theatres, [1903] 1 Ch. 857. 


21. —— Plaintiff’s conduct determined 
by mistake—Necessity for proof.|—A husband sur- 
vived his wife, who was one of several] equitable 
tenants in common. He was advised by counsel 
that he had no title as tenant by the curtesy, 
his wife never having been in possession, & that 
if he intended to set up such a title, he ought not 
to sue with his infant daughter in a partition suit 
which was then in contemplation. The suit was 
nevertheless instituted by him as the next friend 
of the daughter & in 1830 a decree was obtained. 
A partition was made under the decree, & the legal 
estate in the daughter’s share conveyed to the use 
of the father during the infancy of the daughter, 
in trust for her maintenance, & afterwards to her 
own use in fee. The daughter attained twenty- 
one in 1843 & married in 1847. In 1852 the father 
filed a bill to be relieved from the trusts on the 
ground of mistake, & to have his title as tenant 
by the curtesy established :—Held: (1) length 
of time & acquiescence, & the marriage of the 
daughter, although without the father’s consent, 
before the father disputed the daughter’s title, 
constituted a sufficient answer to the suit. (2) the 
ct. had power to relieve against mistakes in law 
as well as against mistakes in fact; but where 
relief was sought against the consequences of 
mistakes in law, the ct. must be satisfied that 
pitf.’s conduct had been determined by those 
mistakes. 

The ground on which he founds his title to the 
relief is, that in the year 1826 he was erroneously 
advised that his equitable title could not be 
maintained ; & I assume that the advice so given 
to him was erroneous, & that this ct. has power, 
as I feel no doubt that it has, to relieve against 
mistakes in law as well as against mistakes in 
act. . . . Parties may be erroneously advised as 
to the law, but they may be told on what circum- 
stances the question of law depends, & in what 
mode it may be tried, & they may determine 
that, whether the advice which they have received 
be well or ill founded, they will give up the ques- 
tion in favour of the party with whom it arises. 
Cases of this nature, therefore, require the most 
careful examination, & particularly when they 
arise between parent & child (TURNER, L.J.).— 
STONE v. GODFREY (1854), 5 De G. M. & G. 76; 
2 Eq. Rep. 866; 23 L. J. Ch. 769; 23 L. T. O.S. 
289; 18 Jur. 524; 43 E. R. 798, L. JJ. 
Annotations :—As to (1) Consd. Bill ». Richards (1857), 2 

H. & N. 311. As to (2) Apld. Re Saxon Life Assce. Soc. 

(1862), 2 John. & H. 408. - Rogers vw. Inghan 

(1876), 3 Ch. D. 351; Gas Light & Coke Co. v. Met. aye 

(1892), 9 T. L. R. 98; Alloard v. Walker, [1896] 2 Ch. 

369; Carnell v. Harrison, [1916] 1 Ch. 328; Re Mus- 

grave, Machel] v. Parry, [1916] 2 Ch. 417; Burroughes 


v. Abbott, [1922] 1 Ch. 86. Generally, Mentd. Re Bow- 
Aer ie Re Lay, ytehead v. Boulton (1889), 60 L. T. 


22. ——— -——.]—-(1) Mistake as to a contract 
is @ ground for equitable relief, but it must be a 
mistake in fact, not in law. 

Mistake is undoubtedly one of the grounds for 
equitable interference & relief, but then it must 
be a mistake, not in matter of law, but a mistake 
of fact. The construction of a contract is clearly 
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matter of law; & if a party acts upon a mistaken 
view of his rights under a contract, he is no more 
entitled to relief in equity than he would be to 
recover at law (LORD CHELMSFORD, C.). 

(2) Mutual mistake as to its construction will 
not entitle either party to relief in equity. 

(3) Where the law has declared the construction 
of a contract, a ct. of equity will not interfere to 
aid either of the parties merely on the ground of 
their own or their agents’ dealings under it, for 
that would be to make a new contract, which can 
only be done by mutual consent, by persons 
properly authorised & in due form.—MIDLAND 
GREAT WESTERN Ry. OF IRELAND (DIRECTORS, 
ETC.) v. JOHNSON (1858), 6 H. L. Cas. 798; 31 
L. T. O. S. 240; 4 Jur. N.S. 643; 10 EB. R. 1509; 
sub nom. MIDLAND GREAT WESTERN Ry. OF 
IRELAND Co. v. KINDER, 6 W. R. 510, H. L. 
Annotation :—.4s to (3) Consd. Stanley v. Nuneaton Corpn. 

(1913), 108 L. T. 986. 

23. -]—(1) A question has sometimes 
arisen how far this ct. can interfere to rectify a 
mistake in law, but having regard to all the 
authorities & especially to Stone v. Godfrey, No. 
21, ante, have no doubt of the jurisdiction 
(PaGE Woop, V.-C.). 

(2) The claim... can stand only on the ground 
of a common mistake. But then the question 
arises, whether the parties can be replaced in their 
original situation; & this creates an insuperable 
difficulty . . . the claim of the Era Society must, 
therefore, be disallowed (PAGE Woop, V.-C.).— 
Re Saxon LIFE ASSURANCE SOCIETY (1862), 2 
John. & H. 408; 32 L. J. Ch. 206; 7 L. T. 22; 
10 W. R. 724; 70 B. R. 1117; on appeal, sub nom. 
Re Saxon LiFe ASSURANCE Co., ERA LiFe & 
FIRE ASSURANCE Co.’s CASE, 1 De G. J. & Sm. 
29, L. JJ. 

24. Necessity for proof of mistake.]} 
—A mistake in law, in order to be relieved against, 
must be distinctly stated & proved in the bill, 
& on the evidence. 

The ct. no doubt will relieve against mistake, 
& that without reference to the manner in which 
the legal maxim was construed in the House of 
Lords in the case referred to, Cooper v. Phibbs, 
No. 27, post, but in order to found relief on the 
ground of mistake, it must be alleged & proved in 
such manner as to satisfy the ct. that there was 
such mistake (BAcoN, V.-C.).—KILVINGTON v. 
PARKER (1872), 21 W. R. 121. 
saith :—Mentd. Bristow v. Masefield (1882), 52 lL. J. 

25. .}—There being a dispute on the 
construction of a will as to how a fund should be 
divided between two legatees, both parties took 
counsel’s advice, & the exor. divided the fund in 
accordance with such advice, the dissatisfied 
legatee assenting in order to avoid litigation. Two 
years afterwards the dissatisfied legatee filed a 
bill against the exor. & the other legatee to have 
the will construed by the ct., & the money received 
by the other legatee repaid :—Held: as the fund 
had been divided by consent with a perfect know- 
ledge of the facts on both sides, & as the mistake, 
if any, was a mistake of law, the suit could not be 
maintained. 

There is no doubt as to the rule of law that 
money paid with a full knowledge of all the 
facts, although it may be under a mistake of 
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27 i. General rule — “* Ignorantia 
juris haud BaLDWIN  v. 


use 
excusat. from what the 
GiNcetone (1890), 18 A. R. 63.— 


"}\— 


27 ii, ——- ——.]—The ct. cannot 


rectify or cancel a deed or agreement 
beca terms operate d 

parties intended owing 
to their mistake as to the general law 
applicable to tho transaction. 
fication is only applicable to a case in 
which there is an agreement & a sub- 
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law on the part of both parties, cannot be re- 

covered back; & I think it is equally clear that, 

as a general rule, the ct. of equity did not, in such 
cases, interfere with the cts. of law. Nothing, in 
my opinion, would be more mischievous than for 

us to say that money paid, for instance, under a 

mercantile contract, according to the construction 

which the parties themselves put upon that con- 
tract, might, years afterwards, be recovered, 
because perhaps some ct. of justice, upon a similar 
contract, gave to it a different construction from 
that which the parties had put on it. I think 
there is no doubt that the rule at law is in itself 
an ea & just rule which is not interfered 
with by cts. of equity; but, on the other hand, 

I think that, no doubt, as was said by TURNER, L.J., 

‘‘ This ct. has power, as I feel no doubt that it 

has, to relieve against mistakes in law as well as 

against mistakes in fact,” in Stone v. Godfrey, No. 

21, ante, that is to say, if there is any equitable 

ground which makes it, under the particular facts 

of the case, inequitable that the party who received 

the money should retain it (MELLISsH, IL.J.).— 

RoGERS v. INGHAM (1876), 3 Ch. D. 351; 35 L. T. 

677; 25 W. R. 338, C. A. 

Annotations :-—Consd. Allcard v. Walker, (1896) 2 Ch. 369 ; 
Stanley v. Nuneaton Corpn. (1913), 108 L. T. O86; 
Carnell v. Harrison, [1916] 1 Ch. 328. P 
London (Bp.), [1913] 1 Ch. 127. Mentd. Re Bowman, 
Whytchead v. Bolton (1889), 37 W. B. 583; Sinolair wv. 
Brougham, [1914] A. C. 398. 

26. ——.] — DANIELL v. SINCLAIR, No. 
10, ante. 

Mistake of general law.|—-See Part II., Sect. 2, 
sub-sect. 2, post. 

Ignorance of private rights.]}—See Part III., 
Sect. 2, sub-sect. 2, post. 

Divorce proceedings—Concealment of petitioner’s 
adultery.]}—See HUSBAND & WIFE, Vol. XXVII., 
p. 483, No. 5123. 

Mistake by magistrates—Rejection of evidence.] 
—See MAGISTRATES, Vol. XXXIII., p. 427, Nos. 
1395-1397, 

Lapse of patent—Restoration.]—Sce PATENTS, 
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27. General rule — ‘‘Ignorantia juris haud 
excusat.’’]—(1) Where two parties, under a mis- 
take of fact, enter into an agreement, either of 
them has a title to come to equity to be relieved 
from it. That relief will be given on the principle 
of good conscience alone. 

(2) It is said ‘‘ Ignorantia juris haud excusat"’ ;s 
but in that maxim the word ‘“ jus’”’ is used in the 
sense of denoting general law, the ordinary law 
of the country. But when the word “ jus” is 
used in the sense of denoting a private right, that 
maxim has no application. rivate rights of 
ownership is a matter of fact; it may be the re- 
sult also of matter of law; but if parties contract 
under a mutual mistake & misapprehension as 
to their relative & respective rights, the result is, 
that that agreement is liable to be set aside as 
having proceeded upon a common mistake (LORD 
WESTBURY).—COOPER v. PHIBBS (1867), L. R. 2 
H. L. 149; 16 L. T. 678; 15 W. R. 1049, H. L. 

i —- i - Jones v. Clifford (1876), 
Ann D179. Quen  iichaedson (1879), 13 Gn. 
sequent failure to express if as made. 


— JACKSON v. STOPFORD, {1923] 2 
I. R. 1.—IR. 


a. Application of rule—Mistake as 
to extent of obligation incurred.) — 
Deft. executed a mtge. in which was 


fferently 


Recti- 
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Sect. 2.—When relief granted: Sub-secis, 2, 3 & 4. 
Part III. Sects. 1 & 2: Sub-sects. 1 & 2.) 

524. Refd. Bettyes v. Maynard (1882), 46 L. T. 766; 

General Auction Estate & Monetary Co. v. Smith (1891), 

40 W. R. 106; Huddersfield Banking Co. v. Lister, (1895) 

2 Ch, 273. As to (2) Apld. Jones v. Clifford (1876), 3 Ch. 

D. 779. Consd. Danieli v. Sinclair (1881), 50 L. J. P. C. 

50; Allcard v. Walker, (1896] 2 Ch. 369. Refd. Galway 

County Case, Trench v. Nolan (1872), 27 L. T. 69; Soper 

v. Arnold (1887), 57 L. J. Ch. 145; Re Oliver's Scttlmt., 

Kvered v. Leigh, [1905] 1 Ch. 191; Carnell v. Harrison, 

11916] 1 Ch. 328 ; Generally, Refd. O'Brien v. Hearn (1870); 

18 W. KR, 614; Bienkhorn v. Penrose (1880), 43 L. T. 

668; Debenham v. Sawbridge, [1901] 2 Ch. 98; Scott 

#. Coulson, (1903) 2 Ch. 249, Moentd. Briggs v. Massey 

(1881), 29 W. HR. 926. 

28. -——.]— BEAUCHAMP (EARL) v. WINN, 
No. 57, post. 

28. Application of rule—Mistake as to validity 
of judgment.]—Certain trust deeds were prepared 
for the benefit of creditors, & a time was fixed 
within which the creditors were to execute or be 
excluded from the benefit of such deeds, the 
trustees having discretion to allow creditors to 
sign after the period fixed. A judgment creditor 
relying upon his claim as paramount to the deeds, 
declined to execute during twenty-two years. The 
judgment subsequently turned out to be invalid, 
& he now petitioned the ct., in a suit instituted 
for carrying into effect the trusts of the deeds, 
to be allowed the benefit of such deeds, & offered 
to execute them :—Held: there was no such 
case Of mistake or misapprehension as to constitute 
an equity, & the petition was dismissed.— 
BRANDLING ¥. PLUMMER (1857), 27 L. J. Ch. 188 ; 
GW. RK. 117%. 

30. -.---- Legal| interpretation of contract.]— 
MIDLAND GREAT WESTERN Ry. oF IRELAND 
(DIRECTORS, rc.) v. JoHNSON, No. 22, ante. 

_ 81. —— ---—.} — The ct. will not refuse to 

decree the specific performance of an agrecment 

on the ground that one of the contracting parties 
has mistaken its legal effect. 

Deft. by hia agent has adopted a certain form of 
agreement, & when he finds out that it gives 
certain rights which he did not intend, he wishes 
to put an end to it. But this ct. considers that 
every one entering into such a contract is bound to 
know what the law is, & as the deft. entered into 
it with his eyes open he cannot sct it aside because 
he finds the construction of it is against’ him 
(LORD Romi.uy, M.R.).-—-POWELL v. SMITH (1872), 
Iu. R. 14 Bq. 85: 41 1. J. Ch. 734; 26 L. T. 754 : 
20 W. R. 602. 

«tnnotations :---Consd. Wilding v. Sanderson, [1897] 2 Ch 
534. ° ‘Ke Ll 2, 2 a § r “ 
Heute Tie Mie Pon Sts. i 
32. —-— —---.]|—It is no answer to a suit 

for specific performance for deft. to say that though 

he understood what the words of the agreement 
were, he was under a mistake as to their legal 
effect.—THart v. Hart (1881), 18 Ch. D. 670 ; 

50 L. J. Ch. al ; 45 7..7.13; 30 W. R. 8. 

Annotations :-—Mentd. Bradley v, Bradley (3882), 51 L. J. P. 

; He . Harri: 7), 127 30. W ; 

Rae Perririn Me ree arr aea ) 122. D. 130; Wood ¢, 

83. —--— —-—.]—An error entertained by one of 
the parties to a contract of sale as to the legal 
meaning of the contract: is not by itself sufficient 
to invalidate his consent to the contract. 

Applit. made ag an offer of his entailed estates 
at a certain price by a letter which contained this 
stipulation, ‘‘ The sale is made subject to the 
ratification of the ct.” The offer was accepted. 
This offer & acceptance, according to their proper 





te et ate agi 
tr ee eee 


the usual covenant for payment. 

appended the word “ trustee" to ne 
ature, thinking that thereby he 

pledged himself not personally but. in 





case 


his representative capacity only. When 
sued upon his covenant :—Held : there 
was np mutual mistake, & therefore no 

Yr rectification, but a unilatera) 


MISTAKE. 


construction, constituted an absolute & uncon- 

ditional sale of the entailed estates :—Held : 

applt. could not claim to have the contract reduced 
merely because he understood it to be other than 
it really was. 

I think it may be safely said that, in the case 
of onerous contracts reduced to writing, the 
erroneous belief of one of the contracting parties, 
in regard to the nature of the obligations which 
he has undertaken, will not be sufficient to give 
him the right [to rescind] unless such belief has 
been induced by the representations, fraudulent 
or not of the other party to the contract (LORD 
WATSON). 

It appears to me that the error if it existed 
was one which affected the substance of the con- 
tract (LORD HERSCHELL).—STEWART v. KENNEDY 
(No. 2) (1890), 15 App. Cas. 108, H. L. 

Annotations :—Consd. Wilding v. Sanderson, [1897] 2 Ch. 
534, Mentd. Shrager v. Dighton (1923), 140 L. T. 642. 
34. -}——(1) An order made in an 

action by consent & based upon & intended to 
carry out, an agreement come to between the 
parties, can be set aside on any ground on which 
an agreement in the terms of the order could be 
set aside, & one of such grounds is mistake. 

(2) A written contract cannot be set aside merely 
because one of the parties to it put an erroncous 
construction on the words in which it was ex- 
pressed ; but this poner does not apply to a 
case where a mistake by one of the parties as to 
the meaning of the words used has been induced, 
however innocently, by the other party.—WILD- 
ING v. SANDERSON, [1897] 2 Ch. 534; 66 L. J. 
Ch. 684; 77L. T.57; 45 W. R. 675; 183 T. L. RB. 
540; 41 Sol. Jo. 675, C. A. 

Annotations :— As to (1) Distd. Kastes v. Russ, [1914] 1 Ch. 
468, Refd. Debenham v. Sawbridge (1901), 70 L. J. Ch. 
525. Neale v. Gordon Lennox, [1902] 1 K. B. 838 ;_ Hay- 
dock v. Goodier, [1921] 2 K. B. 384, 48 to (2) Consd. 

Stanley v. Nuneaton Corpn. (1913), 108 L..T. 986. Distd. 

EKastes v. Russ, [1014] 1 : Faraday v. 


Tamworth Union (1916), 86 L. J. Ch. 436. Refd. Jennings 
v. Toone eee [1898] 1 Ch. 3783; North w. Percival (18$8), 
78 L. T. G15. 








35. ——— Invalid issues of shares — Rectifica- 
tion of register.|—S. applied for shares which a 
co. was purporting to issue at a discount. They 
were allotted to her & notice of the allotment. 
communicated to her. Knowing that she was on 
the register of members she dealt with the shares, 
selling a portion of them & voting at a meeting 
of the co. in respect of the remainder. About 
twelve months after she had agreed to take these 
shares, a decision of the Ct. of Appeal throwing 
doubt on the validity of an issue at a discount 
came to her knowledge, & shortly afterwards, 
when the co. proposed to make a new issue at a 
discount, she wrote to the co. that she had been 
advised that the issue would be illegal & that she 
should, if necessary, take steps to oppose it. 
About five months later, i.e. on May 10,1888, the 
Ct. of Appeal decided that the issue of shares at 
a@ discount was invalid. On June 5 S. wrote to 
the co. referring to this decision, & desiring the 
co. to remove her name from the register: & on 
Nov. 15 she applied to the ct. by motion for 
rectification of the co.’s register by removal there- 
from of her name, & this was granted by the 
judge :—Held: there was evidence to show that 
she had agreed to become a member of the co., 
& had assented to being on the register; there 
never was any mistake by her as to the facts, 





mistake, & that of law only.— BaLrouR 
v. MOND: 9C. L. T. Occ. N. 201. 
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put only as to their legal effect, & she could not 

be relieved from the liability imposed by law to 

pay for what she had assented to take, & her name 
must therefore remain on the register.—Re Rai.- 

way TIME TABLES PUBLISHING Co., Ex »p. 

SanDys (1889), 42 Ch. D. 98; 58 L. J. Ch. 504; 

61 L. T. 94; 37 W. R. 5381; 5 T. L. R. 397; 1 

Meg. 208, C. A. 

Annotations :—Mentd. Re Briton Medical & Gencral Life 
Assocn. (1889), 5 T. L. R..502; Re Johannesburg Hotel 
Co., Ez p. Zoutpansberg Prospecting Co., {1891} 1 Ch. 
119; Re Eddystone Marine Insce., [1893] 3 Ch. 9; 
kee Macdonald, {1894] 1 Ch. 80; Ke Veuve Monnier, 
ke p. Bloomenthal, [1896] 2 Ch. 525; Mother Love 
Consolidated Gold Mines v. Hill (1903), 19 T. L. R. 341; 
Re Pilkin (1916), 85 L. J. Ch. 318. 

36. Construction of deed—Annuity sub- 
ject to income tax.]—By indenture made in 1885, 
after reciting a decree for judicial separation & 
an order of the Divorce Ct. directing the husband 
to pay the wife permanent alimony at the rate of 
£200 per annum, the husband covenanted with 
the wife that he should in substitution for the 
permanent alimony directed by the order pay to 
her during her life the sum of £200 per annum 
subject to a provision that if he should make 
default in so doing the wife should be at liberty 
to enforce payment by process under the order 
as well as by action on the covenant, the intention 
being that the order should be a collateral & addi- 
tional security for the covenant thercinbefore 
contained. The husband died in 1907, having 
by his will bequeathed his residuary estate to his 
exors. & trustees upon certain trusts in favour 
of his four sons, one of whom subsequently died, 
having bequeathed his one-fourth share to the 
wife absolutely. The husband during his lifetime. 
& his exors. & trustees after his death, had paid 
the wife’s annuity in full without deducting 
income tax :—Held: past overpayments in re- 
spect of income tax having been made under a 
mistake of law were not recoverable as a debt 
from the wife & could not be deducted either from 
future payments of the annuity or from the wife’s 
share in the residuary estate of the husband.— 
Re Hatcu, Hatcu v. Hatcu, [1919] 1 Ch. 351; 
ou J. Ch. 147; 120 L. T. 694; 63 Sol. Jo. 
Annotation :—Mentd. Ite Wooldridge, Wooldridge ». Coe, 

[1920] W. N. 78, 





SUB-SECT. 3.—IGNORANCE OF PRIVATE RIGHTS. 
See Part III., Sect. 2, sub-sect. 2, post. 
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SUB-SECT. 4.—EFFECT OF ACQUIESCENCE. 

37. Whether bar to relief.] — CocKERELL v. 
CHOLMELEY, No. 19, ante. 

38. ——.]—CLIFTON v. COCKBURN, No. 9, ante. 

39. ———.|—-STONE v. GODFREY, No. 21, ante. 

40. -|}—- The husband & wife afterwards 
mtged. the property under a power in the settle- 
ment. S., the presumptive heir of the wife, being 
aware of pltf.’s intention to lend money upon such 
mtge. before he actually did so, told him that the 
husband was indebted to him, S., & that he should 
expect to have his debt paid off out of the money 
which pltf. was going to lend, & that he doubted 
whether the husband could mortgage the property ; 
but 8S. did not state that he had any interest in 
the property, or that the husband & wife had not 
power to make the mtge. :—Held: such know- 
ledge of & acquiescence in the transaction of the 
mtge. did not create any equity against S. on his 
afterwards becoming the heir of A., all parties 
at the time of making the mtge. being in posses- 
sion of all the facts of the case, & the mistake 
being a mistake not of fact but of law.—CROFTS 
v. MIDDLETON (1855), 2 K. & J. 194; 1 Jur. N.S. 
1133; 69 E. R. 749; on appeal (1856), 8 De 
G. M. & G. 192. 
Annotations :—Retd. Re White & Hindles Contract (1877), 

Ch. D. 201; General Finance Mortgage & Discount 
Co. v. Liberator. Permanent Benefit Bldg. Soc. (1878), 
10 Ch. D. 15.1 Mentd. Pride v. Bubb (1871), 7 Ch. App. 


64; Jones v. Frost, Re Fiddey (1872), 7 Ch. App. 773 
Cartor », Carter, [1896] 1 Ch. 62. 


41, -——.]—-Where shareholders had acqui- 
esced in an amalgamation, & the dealings had 
been such that it was impossible to replace the 
cos. in their original position, it was held to be 
too late to disturb the arrangement which had 
been made whether within the power of the 
directors or not.—Re ERA ASSURANCE Co., WIL- 
LiAMs’ CASE, ANCHOR CASE (1862), 1 Hem. & 
M. 672; 32 L. J. Ch. 206; 71. T. 595; 11 W. HR. 
204; 71 BE. R. 295; subsequent proceedings (1863), 
1DeG. J. & Sm. 172, L. JJ. 

42. .})— A wife who in ignorance of her 
right in equity to enforce a pre-nuptial agreement, 
for a settlement, accepted a settlement of a far 
inferior sum, is not by doing so debarred from 
enforcing her claim to the full amount of property 
agreed to be settled upon her.—QILCHRIST v. 
HERBERT (1872), 26 L. T. 381; 20 W. R. 848. 











43, ——.]——-BEAUCHAMP (IZARL) v. WINN, No. 
57, post. 
44 .}—RoaeErs v. INauAM, No. 25, ante. 





See, also, Estopre., Vol. XXI., pp. 333 et seq. 


Part I1l.—Mistake of Fact. 


SrEcT. 1.—IN GENERAL. 
Distinguished from mistake of law.)—Sce Nos. 
9, 10, ante. 


Secr. 2.—WHEN RELIEF GRANTED. 
SUB-SECT. 1.—MISTAKE AS TO NATURE OF 
TRANSACTION. 


45. General rule.] — SrewarT v. KENNEDY 
(No. 2), No. 33, ante. 


PART III. SECT. 2, SUB-SECT. 1. 


45 i. General rile.) -— ROBSON vv. 
Roy, (1917) 2 W. W. R. 995: 35 
oan 485; 11 Alta. L. R. 418.— 


PART III. SECT. 2, SUB-SECT. 2. 

b. General rule.j--Where a mis- 
take is as to a private right it should 
be treated as a mistake of fact, &, if 
it relates to an essential attribute of 
the thing sold & affects the substance 


Mistake as to nature of deed—Induced by mis- 
representation.] -— See MISREPRESENTATION & 
FRAUD, pp. 70, 71, Nos. 675-686, ante. 

Plea of non est factum.]-~- See DeEps, Vol. 
XVII., p. 235, Nos. 499-501 


SUB-SECT. 2.—MISTAKE AS TO NATURE OF 
PRIVATE RIGHTS. 


46. Ignorance arising from lack of information 
—Release.|—No reason to set aside a release, 


of the whole consideration, the con- 
veyance based on it will be set aside. 
—Muru v. MICURL, (1919) N. Z. L. RK. 
621.—N.Z. 

461. Ignorance arising from lack 
of information — Release.}—A party 
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Sect. 2.—When relief granted: Sub-sects. 2 & 3.) 


because the party releasing had a right. Secus, 

if ignorant of his right, or if the same was con- 

cealed from him.—CANN v. CANN (1721), L P. 

Wms. 723; 24 i. R. 586, L. C. 

Annotations :—Consd. Gordon v. Gordon (1819), 3 Swan. 
400. Refd. Stapilton v. Stapilton (1739), 1 Atk. 25 
Chesterfield v. Janssen (1751), 2 Ves. Sen. 125 ; Stockley 
v. Stockley (1812), 1 Ves. & B. 23; Stewart v. Stewart 
1839), 6 Cl. & Fin. 911; Fane v. Fane (1875), L. R. 20 
‘q. 698. Mentd. Standish v. Radley eee 2 Atk. V7 ; 
Pullen v. Ready (1743), 2 Atk. 587; Ridout v. Pain 
(1747), 3 Atk. 486; Pickett ». Loggon (1807), 14 Venu. 
215; Dunnage v. White (1818), 1 Swan. 137; Falcke 
v. Scottish Imperial Insce. (1887), 57 L. T. 39. 

47. .]—A release which had been 
executed by a person ignorant of his rights, & 
where it was proved that he had no intention of 
releasing such rights, set aside.—PHELPS v. AMCOTT 
(1869), 21 L. T. 167; 17 W. R. 703. 

. .J—M. devised & bequeathed 

the residue of his real & personal estate to trustee 

upon trust to convert & divide the proceeds 
equally among his children, with the exception 
of W., his eldest son & heir-at-law. W. became 
entitled to a share of the residue which had lapsed 
in consequence of the death of one of testator’s 
sons in his lifetime. At the time of testator’s 
death there was a debt of W. to him remaining 
unpaid, recovery of which was, however, barred 
by Stat. Limitations :—Held: the trustees & 
exors. of M.’s will could retain & impound W.’s 
debt to testator’s estate out of so much of the 
residue coming to him as represented personal 
estate, but not out of the real estate which came 
to him as heir-at-law, & a release which had been 
executed by W., under a mistaken view of his 
rights in this respect, must be set aside.—Jic 

MILNES, MILNES v. SHERWIN (1885), 53 L. T. 

5384; 33 W. R. 927. 

49. Ignorance of parties to conveyance. |— 
A conveyance obtained from persons uninformed 
of their rights set aside, though there was no 
actual fraud or imposition.— EVANS v. LLEWELLYN 
(1787), 2 Bro. C. C. 150; 1 Cox, Eq. Cas. 333; 
29 E. KR. 86. 

Annotations :—Consd. Curson v. Belworthy (1852), 3 H. L. 
Cas. 742. Apld. Baker v. Monk (1864), 4 De G. J. & Sm. 
388. Refd. O’horke v. Bolingbroke (1877), 2 App. Cas. 
814; KFry v. Lane, Re Vy. Whittet ». Bush (1888), 40 
Ch, D..3123; Barnos vo. Richards (1902), 71 Tl. J. K. B. 
i. Mentd. Watkin & Bligh v. Brent (1836), 1 Curt. 


50. Compromise induced thereby.) — If 
a party, acting in ignorance of a plain & settled 
principle of law, is induced to give up a portion 
of his indisputable property to another under 
the name of compromise, a ct. of equity will 
relieve him from the effect of his mistake 
(LmacH, V.-C.)—NAYLOR v. WINCH (1824), as 
reported in 1 Sim. & St. 555; 57 E. R. 219; affd. 
(1828), 7 L. J. O. S. Ch. 6, L. C. 
Annotations :—Refd. Brent v. Brent (1840), 10 L. J. Ch. 
84; Stone v. Godfrey (1853), 1] Sm. & G. 590; Houghton 
v, Loes (1854), 24 L. 'T. O. S. 201; Lawton ». Campion 
aii 18 Boav. 87; Ar yp. Wyneh (1854), 5 De G. M. & 


51. -|— The children of J., a 
deceased remainderman, insisted as against their 
uncle ©., a prior tenant for life in possession, 
that they were entitled, under the terms of a 


granted a discharge “in full satistac- 
tion of all sums due or claims compe- 
tent to me by virtue of the obligation 
therein narrated.” Admittedly this 
discharge was granted sine causd to 
the extent of upwards of £600. Ina 
reduction of this discharge as havi 
been granted in error, & without fu 
of just value, & while the party was 
orant of his rights :—-Held: the 
harge was reducible so far as 
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granted sine causd by a party ignorant 
of his legal rights.—DicKson v. HAL- 
BERT (1854), 16 Dunl. 
586; 26 Se. Jur. 266.—SCOT. 


--~A party granting 
a discharge which he believes to in- 
“all his claims ”’ is entitled to 
reduce it on its turning out that there 
were at the time competent to him 
claims of which he knew nothing.— 


MISTAKE. 


settlement, to have their portions raised from the 
death of their father in 1831. Some discussion 
took place, & a bill was filed bythem. An arrange- 
ment was come to by deed, which, proceeding on 
the foundation of the validity of the claim, com- 
promised the amount of arrears of interest, & 
settled the amount of the future interest which 
thereby engaged to pay. It having been after- 
wards determined, in another suit, that on the 
true construction of the settlement the claim of 
the children was unfounded, instituted a suit to 
set aside the deed :—Held: if the right to have 
the portions raised in 1831 had formed one of the 
matters compromised, the transaction could not 
be disturbed, although the claim of the children, 
had turned out to be wholly unfounded ; but the 
ct., having arrived at the conclusion, that the 
parties had all proceeded on the foundation of 
the children’s claim being unquestionable, & that 
all that had been compromised was the amount 
of arrears payable on that foundation, set aside 
the deed.—LAWTON v. CAMPION (1854), 18 Beav. 
87; 23 L. J. Ch. 505; 23 L. T. O. S. 2013 18 
Jur. 818; 2 W. R. 209; 52 E. R. 35. 

Annotation :—Refd. Cloutte v. Storey, {1911} 1 Ch. 18. 

Compare Nos. 141~146, post. 

52. ——— Ignorance of parties to a deed—Want 
of professional adviser.]|—SHORT v. RIDGE, [1876] 
W.N. 47. 

53. Ignorance of rights dependent on rules of law 
—Applied to construction of legal document—Effect 
of deed.|—-Morris v. BuRROUGHS (1737), 2 Eq. 
Cas. Abr. 272; 1 Atk. 399; West temp. Hard. 
242; 22 E.R. 230, L. C. 

54. Effect of will.|—Deft.’s ancestor 
& devisor gave a bond in a penal sum, conditioned 
to pay, after T.’s death, £1,000 to such person or 
persons as she should, by deed or will, appoint :— 
Held: as the mere act of cutting off her name & 
seal from the deed was equivocal, it might be 
explained, & its effect done away by showing, 
from what was said by her at the time, that she 
did it under a mistaken notion that she had pro- 
vided an effectual appointment by her will made 
after the deed, & that the deed was therefore 
useless: whereas, in truth, her will could not 
operate as an appointment; as it contained no 
direction for raising the money upon the obligor’s 
estate: but proceeded upon the supposition, as 
therein expressed, that the children of her 
appointee, who was dead at the time of the will 
made, ‘‘ would acquire the said £1,000 under & 
by virtue of the deed of appointment,” & giving 
all the rest & residue of her estates & effects to 
them & others, ‘‘on the express condition that 
they, the children, should bring into hotchpot 
with such residue, etc., the said £1,000”; & 
whether she mistook the contents of her will at 
the time she cut off her name & seal, & made the 
declaration before mentioned ; which would be 
a mistake in fact ; or whether she mistook the legal 
operation of her will; which would be a mistake 
in law; in either case the mistake annulled the 
cancellation.—-PERROTT v. PERROTY (1811), 14 
Kast, 423; 104 E. R. 665. 
wee :~—Consd. Beardsley v. Lacey (1897), 67 L. J. P. 


. Refd. Alsager v. Close (1842), 10 M. & W. 576; Re 
Southerden, Adams v. Southerden, [1925] P. 177. 








PURDON v. ROWAT’sS TRUSTEES (1856), 
19 Dunl. (Ct. of Sess.) 206; 29 Se. 
Jur. 99.—-SCOT. 

83 i. Ignorance of rights dependent on 
rules of law— Applied to construction of 
le a a of deed. }—HOGAN 
v. HoGAN (1879), R. E. D. 334.—OAN. 

54 i. — Effect of will.}~ 
A v. FORSTER, [1918] 1 I. R. 


(Ct. of Sess.) 
co 





Part IIT.—Mistaxe or Fact. 


55. Interpretation of counsel’s 
opinion.!|—Generally the ct. will support an agree- 
ment of compromise entered into after the parties 
have jointly consulted the family solr., even though 
the agreement may not be quite in accordance 
with their rights, the very object of the compromise 
being to avoid the necessity of having the exact 
relative rights determined by litigation; but the 
family solr. is not entitled to keep those consulting 
him in the dark as to their rights because he 
thinks it is for the advantage of all parties to com- 
promise & that if they knew their exact rights 
there would be no chance of a compromise. 

Where one party entered into a compromise 
relating to her interests under a will under a false 
impression as to her legal rights, arising from a 
wrong interpretation placed upon counsel’s opinion 
by a common solr. acting for all parties :—Held: 
the compromise was not binding upon her.—Re 
ROBERTS, ROBERTS v. ROBERTS, [1905] 1 Ch. 704 ; 
l4 L. J. Ch. 483; 93 L. T. 253, C. A. 

Revocation of will made under mis- 
take.|—See WILLS. 

56. Doubtful construction of settle- 
ment.|—-CLIFTON v. COCKBURN, No. 9, ante. 


57. Doubtful construction of grant.] 
—(1) Where, in the making of an agreement 
between two parties, there has been a mutual 
mistake as to their rights, occasioning an injury 
to one of them, the rule of equity is in favour 
of interposing to grant relief. The Ct. of Equity 
will not, if such a ground for relief is clearly 
established, decline to grant relief merely because, 
on account of the circumstances which have 
intervened since the agreement was made, it may 
be difficult to restore the parties exactly to their 
original condition. 

(2) What is the nature of a mistake & what has 
been the cause of it will be considered in determin- 
ing whether relief ought to be granted. ‘The rule 
ignorantia juris neminem excusat applies where the 
alleged ignorance is that of a well-known rule of 
law, but not where it is that of a matter of law 
arising upon the doubtful construction of a grant. 
In the latter case it is not decisively a ground for 
refusing relief. 

(8) Acquiescence in what has been done will not 
he a bar to relief where the party alleged to have 
wcequiesced has acted, or abstained from acting, 
through being ignorant that he possessed rights 
which would be available against that which he 
permitted to be enjoyed. 

Resp. urges . . . that the subsequent dealings 
of the parties with the property prevent their 
being restored to their former position. ... If 
there existed a clear ground of mistake which in 
itself would have entitled applt. to set the agrec- 
ment aside... I should be unwilling to 
believe that equity would refuse its aid on account 
of transactions respecting the exchanged pro- 
perties which it would not be difficult to adjust so 
as to place the parties in a position in which they 
would receive little or no prejudice from what 
had been done after the exchange (LORD CHELMB- 
FORD).—-BEAUCHAMP (EARL) v. WINN (1873), a8 
reported in L. R. 6 H. L. 223, H. L. 


‘Annotations :— As to (1) Refd. Bettyes ». Maynard (1882), 
Ph L. T. 766; Barrow »v. Isaacs, [1891] 1 QB. 417. A8 
© (2) Refd. Daniell v. Sinclair (1881), 6 App. Cas. 181. 
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Generally, Reftd. Wilding v. Sanderson (1897), 77 L. T. 573 
Fanley v. Nuneaton Corpn. (1913), 108 L. T. 986. Mentd. 
Obinson pv, Duleep Singh (1879), 11 Ch. D. 798. 
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58. ——— -——— Excessive interest charged on 
mortgage.|—-DANIELL v. SINCLAIR, No. 10, ante. 

59. Ignorance resulting from matter of law.|]— 
A misapprehension of right under a deed, not 
arising from the misconstruction of the deed, is 
a mistake in fact, & consequently relievable in 
equity.— DENYS v. SHUCKBURGH (1840), 4 Y. & C. 
Ex. 42; 5 Jur. 21; 160 KK. R. 912. 


Annotations :—Consd. Baker v. Courage, [1910] 1 K. B. 56. 
Refd. Gibbs v. Guild (1881), 8 Q. B. LD. 296. Mentd. 
Roberts v. Eberhardt (1853), 2 Eq. Rep. 780; Kecl 


Comrs. for England v. N. E. Ry. (1877), 4 Ch. D. 845: 
Adair v. New River Co. & Metropolitan Water Board 
(1908), 25 T. L. HR. 193. 


60. .]|—CooPER v. Prtgss, No. 27, ante. 

61. .}—ALLCARD v. WALKER, No. 16, ante. 

62. Ignorance of rights dependent on mixed ques- 
tion of law & fact—Execution of deed of tndemnity 
—-Misapprehension as to liability.|—-BROUGITON v., 
Hutt, No. 272, post. 

63. Fact involving a conclusion of law.]— 
The man who knows the facts is taken to know 
the law; but when you state as a fact which no 
doubt involves, as most facts do, a conclusion of 
of law, that is still a statement of fact & not of law. 
-.. It is not the less a fact because that fact 
involves some knowledge or relation of law. 
There is hardly a fact which does not involve it 
(JESSEL, M.R.).—LAGLESFIELD v. LONDONDERRY 
(MaRQuIS) (1875), 4 Ch. D. 693; 34 L. T. 1138; 
24 W. R. 568; on appeal (1876), 4 Ch. D. p. 708, 
C. A.; (1878), 38 L. T. 303, H. L. 

Annotations :-~Refd. Deeley v. Liovds Bunk, [1912] A. C. 

756. Mentd. Phosphate Sewage Co. v. Hartmont (1877), 

5 Ch. D. 394; Cargill »v. Bower (1878), 10 Ch. D. 502 ; 

Yorkshire Railway Waggon Co. ». Maclure & Cornwall 

Minerals Ry. (1881), 45 L. T. 747. 


See, also, FRAUDULENT & VOIDABLE CONVEY- 
ANCRS, Vol. XXV., pp. 255-257, Nos. 814-831. 











SuB-SECT. 3.—MISTAKE AS TO IDENTITY OF 
OTHER PARTY. 


64. General rule.|—Jurists have laid down, as 
I think rightly, the test to be applied as to whether 
there is such a mistake as to the party as is fatal 
to there being any contract at all, or as to whether 
there is an intention to contract with a de facto 
physical individual, which constitutes a contract 
that may be induced by misrepresentation so as to 
be voidable but not. void. It depends on a dis- 
tinction to be looked for in what has really hap- 
pened. Pothier, Tratlé dea Obligations, aection 19, 
lays down the principle thus, in a passage adopted 
by Fry, J., in Smith v. Wheatcroft, No. 71, poat: 
‘© Does error in regard to the person with whom I 
contract destroy the consent & annul the agree- 
ment? 1 think that this question ought to be 
decided by a distinction. Whenever the con- 
sideration of the person with whom I am willing 
to contract enters as an element into the contract 
which I am willing to make, error with regard to 
the person destroys my consent & consequently 
annuls the contract. ... On the contrary, when 
the consideration of the person with whom I 
thought I was contracting does not enter at all 
into the contract, & I should have been equally 
willing to make the contract with any person 
whatever as with him with whom I thought I was 
contracting, the contract ought to stand ’’ (LORD 
HALDANE).—LAKE v. StmmMons, [1927] A. C. 487, 


H. L. 





PART Ill. SECT. 2, SUB-SECT. 8. rightful exor.—HUNTER v. WALLACE GRAHAM (1892), 26 O. R. 361.—CAN. 

o. W ground for relief —Pay- | (1855), 13 U. C. R. 385.—CAN. e. Mistake in name _ of 
ment to de ‘son tort.}—~Pay- d. Order by predecessor in vendor.)—- ALBERTA CENTRAL LAND 
eats made to an exor. de son tort | businesa—Delivery taken successor CORPN. v. ForD (Alta.) (1911), 17 


form no defence to an action by the 


J.—VOL. XXXv. 


without notice of change.}—KEATING Uv. 


W. L. R. 241.—CAN. 
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Sect. 2.—W hen relief granted : Sub-sects. 3 & 4, A. (a).] 


65. Whether ground for rellef—Contract sub- 
sis Vd treated as subsisting—By party mistaken. | 
— Where the broker makes a mistake in the con- 
tract, describing, in the bought & sold notes, 
goods to be sold by A., B., & C., which he believed 
to be the real name of the firm which employed him ; 
which firm, in fact, from a recent alteration that 
the broker was not privy to, consisted of A., D. & 
E. only :—Held: the purchaser of the goods was 
not at liberty to avoid the contract on this account, 
after having treated the contract as subsisting 
upon a subsequent communication from pltfs., 
unless he could show that he had been prejudiced, 
or has lost the benefit of a set-off.—MITCHELL v. 
LAPAGE (1816), Holt, N. P. 253, N. P. 

Annotation :—Retd. Itamaden & Carr v. Chessum & Ward 
(1912), 107 L. T. 746. 

66. ——— Order addressed to predecessor in 
business—Executed by successor without notice of 
change.|—Defts. who had been in the habit of 
dealing with B., sent a written order for goods 
directed to B. Plitf., who on the same day had 
bought B.’s business, executed the order without 
giving defts. any notice that the goods were not 
supplied by B. :—Held: pltf. could not maintain 
an action for the price of the goods against defts.— 
BOULTON v. JONES (1857),2 Hl. & N. 564; 27L. J. 
Ex. 117; 167 E. R. 282; sub nom. BOLron v. 
Jongs, 30 L. T. O. 8S. 188; 3 Jur. N.S. 1156; 6 
W. R. 107. 

Annotations one. British Waggon Co. v. Lea (1880), 

. B.D. 149. efd. Lindsay v. Cundy (1876), 34 L. T. 

314; Jacger’s Sanitary Woollen System Co. ». Walker 

(1897), 77 L. T. 180; Said v. Butt, [1920] 3 K. B. 497. 

67. Mistake in name of purchaser.|— 
H., believing he was dealing with a firm carrying 
on business as G. & co. agreed to sell goods to a 
person of the same name, as one of the firm of G. 
&co. The goods were deposited with an auctioneer 
who advanced money on them. In an action of 
trover by pltf. to recover the goods from the 
auctioneer :—Held: there was no contract with 
the person who was of the same name as the firm, 
& consequently trover would lic at the suit of 
pitf. to recover his goods.— HARDMAN v. RooTu 
(1863), 1 H. & C. 808; 1 New Rep. 240; 82 
L. J. Wx. 105; 71. T. 688; 9 Jur. N.S. 81; 11 
W. RR. 288; 158 WW. R. 1107. 

Annotations :—Apld. Hollins ». Fowlor (1875), L. R. 7 H. L. 
767. Folld, Cundy v. Lindsay (1878), 3 App. Cas. 459. 
Refd. G. W. Ry. v. London & County Bonk (1901), 85 
l. T. 162; Oppenheimer v. Frazer & Wyatt, [1907] 2 
K. BR. 60; Phillips ». Brooks, }1919}] 2 K. 2B. 243; Folkes 
v. King, (1023) 1 Wk. 13, 282; Lake v. Simmons (1926), 
95 1. J. K. B. 586. Mentd. Cole v. North Western Bank 
(1875), L. HR. 10 OC. P. 3545 Arnold v. Cheque Bank, 
Same v, City Bank (1876), 1 C. P. D. 578; Whitehorn v. 
Davison, (1911) 1 K. B. 463. 

68. Acceptance by administrator of sur- 
viving executor in own name—Sale entered up in 
name of executors — Sale of shares.] — The 
directors of a banking co. being empowered to 
allot shares to existing shareholders, offered certain 
shares to the exors. of deceased shareholder. The 
offer was sent to a person who was not one of the 
exors., but had been in the habit of conducting 
the affairs of the survivor of them, & it was 
accepted by him on his own account, but entered 
in the books in the names of the exors. :—Held : 
his acceptance did not constitute a valid & com- 
Saar contract between such person & the co., 

his name was removed from the list of con- 
tributories.—Re LEEDS BANKING Co., MALLORIE’Ss 

Cash (1866), 2 Ch. App. 181; 15 L. T. 458; sub 

nom. Re LEEDS BANKING Co., Er p. MALLORIR, 

86 L. J. Ch. 1413; 15 W. R. 270, L. JJ. 


Annotation -—Mentd. Re Loeds Banking Co., Ex p. Matthew- 
man (1868), 12 Jur. N.S. 982, 0 et Matthew 








MISTAKE. 


69. ——— Mistake in name of insurance com- 
pany—Liability of company.|—-A man entered into 
a contract with the agent of an insurance co. to 
insure him, under the impression that he was 
dealing with the agent of another co. :—Held: 
there was a contract, & the co. whose agent he 
dealt with was liable-—-MACKIE v. EUROPEAN 
ASSURANCE SOCIETY (1869), 21 L. T. 102 ; 17 W. R. 


987. 
Annotation :—Mentd. Murfitt v. Royal Insce. (1922), 38 

T. L. R. 334. 

70. Goods supplied by mistake to bank- 
rupt—Restoration by trustee.|] — A liquidating 
debtor who had not obtained his discharge, engaged 
in trade. He ordered some goods from a whole- 
sale house, who sent the goods to him in the belief 
that the order had come from a firm with whom 
they were acquainted, & whose name resembled 
that under which the debtor traded. The trustee 
claimed the goods:—Held: the debtor had 
acquired no property in the goods, & the trustee 
was bound to return them to the persons who sent 
them.—Re REED, Lx p. BARNETT (1876), 3 Ch. D. 
rh ; 45 L. J. Bey. 120; 34 L. T. 664; 24 W. R. 
904. 

71. ——— Personal considerations entering into 
contract.|—-Where personal considerations enter 
into a contract, error as to the person with whom 
the contract is made annuls the contract: not so 
where the person sought to be bound would have 
been equally willing to make the same contract with 
any other person.—SMITH v. WHEATCROFT (1878), 
9 Ch. D. 223; 47L. J. Ch. 745; 391. T.103; 27 


. R. 42. 

Annotations :—Apld. Nash v. Dix (1898), 78 L. T. 445. 
Consd. Gordon v. Street, [1890] 2 Q. 13. 641; Phillips v. 
Brooks, (1919) 2 K. 3. 243; Said v». Butt, [1920] 3 K. h. 
497, Refd. Berners v. Fleming, (1925] Ch. 264. 

72. Contracts induced by misrepresenta- 
tion & fraud.|/—L. was a manufacturer in Ireland ; 
Alfred Blenkarn, who occupied a room in a house 
looking into Wood Street, Cheapside, wrote to L.. 
proposing a considerable purchase of L.’s goods, & 
in his letter used this address: ‘‘ 37 Wood Strect, 
Cheapside,” & signed the letters, without any 
initial for a Christian name, with a name go written 
that it appeared to be ‘* Blenkiron & co.” There 
was a respectable firm of that name ‘* W. Blenkiron 
& co.” carrying on business at 123 Wood Street. 
L. sent letters & afterwards supplied goods, the 
letters, the goods & the invoices accompanying the 
goods, being all addressed to ‘‘ Messrs. Blenkiron 
& co.’ 37 Wood Street.’’ The goods: were 
received by Blenkarn at that place, & disposed of 
to the defts., who were entirely ignorant of the 
fraud :—Held: no contract was made with 
Blenkarn, even a temporary property in the goods 
never passed to him, so that he never had a 
possessory title which he could transfer to defts., 
who were consequently liable to the pltfs. for the 
value of the goods.—CuUNDY v. Linpsay (1878), 3 
App. Cas. 459; 88 L. T. 673; 42 J. P. 483; 26 
W.R. 406; 14 Cox, C. C. 93; sub nom. LINDSAY & 
Co. v. Cunpy, 47 L. J. Q. B. 481, H. L.; affg. 
(1877), 2 Q. B. D. 96, C. A.; revag. (1876), 1 
Q. B. D. 348, D. C. 

Annotations :-—Consd. Babcock v. Lawson (1879), 4 Q. B. J. 
394. Apld. Re International Soc. of Auctioneers & 
Valuers, Baillie’s Case, [1898] 1 Ch.110. Consd. Phillips 
v. Brooks, [1919] 2 Ke B. 243; Folkes v. King, [1923] 
1K. B. 282. Refd. Re Reed, Ex p. Barnett (1876), 3 
Ch. D. 123; Attenborough v. London & St. Katharine’s 
Dock Co. (1878), 3C. P. D. 450 ; Bentley «, Vilmont (1887). 
12 App. Cas. 471; Kings Norton Metal Co. v. Edridge, 
Morrett, Same v. Roberts (1897), 14 T. L. R. 98; G. W. Ry. 
v. London & County Banking Co., [1901] A.C. 414; Lake 
v. Simmons, [1927] A. C. 487. Mentd. Moyce ». Newing- 


ton (1878), 4 Q. B. D. 32; R. wv. Central Criminal Court 
JJ. (1886), 18 Q. B. D. 814; Henderson v. Williams, [1895) 
1 Q. B. 621; tehorn v. Davison, (1911) 1 K. B. 463; 
Nanka-Bruce ». Commonwealth Trust, [1926] A. C. 77. 








Part IIJ.—Mistaxer or Fact. 


713. ———.]—In 1895 defts., who were 
trustees of a Congregational chapel, put up for 
sale by public auction a building, which had 
formerly been used as their chapel. The con- 
ditions of sale imposed no restrictions on the user 
of the building. After the sale C. made an 
offer for the building, but defts. declined to accept 
it, on the ground that it was made on behalf of 
a committee of Roman Catholics, who intended to 
use the building as a Roman Catholic place of 
worship, & defts. objected to sell for that purpose. 
The committee then told pltf., who was the 
manager of a mineral water co., that if he could 
vet the property they would buy it of him at £100 
profit. Pltf.’s solrs. ‘wrote to defts.’ agent, 
making an offer for the property ‘‘ on behalf of 
our client, the manager of the E. Mineral Water 
co.” After some negotiations, a contract was 
signed by defts. for sale of the building to pitf. at 
£1,025 a price less than C.’s offer. No direct 
statement was made that pltf. was buying for the 
co., but it was admitted that defts., during the 
negotiations, believed that he was, & that pitf. 
knew it. Pltf. signed the contract as principal 
without protest from defts.’ agent. Defts. refused 
to complete on the ground that pltf. was buying 
as agent, for the Roman Catholic committee, to 
whom he knew they would not sell, & had obtained 
the contract by misrepresentation :—Held: pltf. 
was not buying as agent for the Roman Catholic 
committee, but for himself with a view to resell 
to them at a profit; the misrepresentation as to 
the Mineral Water co. was immaterial because the 
vendors did not: care whether they sold to the co. 
or pltf., & as between them no consideration of the 
person with whom they were contracting entered 
ws an element into the contract.—NasH v. DIx 
(1898), 78 L. T. 445. 

Annotation :—Refd. Dyster v. Randall, [1926] Ch. 932. 

74, |—lIf, in negotiations for a 
contract, an agent made a false representation as 
to the name of his principal, knowing that, if he 
disclosed the true name the other party would not 
enter into the contract, the ct. will not order 
specific performance of the contract. 

A. signed a contract for the sale of a house to B. 
Before signing he asked, ‘‘ Are you buying for C. 
or his nominess?’’ B. puiewered ‘* No.” He was, 
in fact, buying for nominees of C. to whom he 
afterwards assigned the contract. He & they 
brought an action for specific performance :— 
Held: the contract could not be specifically per- 
formed.—ARCHER v. STONE (1898), 78 L. I’. 34. 
Annotations :—Distd. Nash v. Dix (1898), 78 L. T. 445. 

Refd. Said v. Butt, [1920] 3 K. B. 497; Dyasterv. Randall, 

[1926) Ch. 932, 

75. —~—.]—Shortly before Nov. 1895, 
B. took steps with a view to becoming a fellow of 
an old-established society called ‘‘ The Auctioneers’ 
Institute of the United Kingdom.” In Nov. 1895, 
X., an officer of a recently incorporated society, 
with unlimited liability, named ‘‘ The Institute of 
Auctioneers & Valuers,’’ called on B. & asked him 
to become a member of it. B. believed the new 
society to be the old one, & in this belief which 
was known to & fostered by X., B. applied for 
membership in the new society, & received a 
certificate of membership. In answer to his 
subsequent inquiries of the new society, untruth- 
ful statements were made to B. which resulted 
in his remaining in his error as to the identity of the 
society :—Held : the principle of Cundy v. Lindsay, 
No. 72, ante, applied; there was not even a 
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voidable contract to become a member, but no 
contract at all_—Re INTERNATIONAL SOCIETY OF 
AUCTIONEERS & VALUERS, BAILLIE’s CAsE, [1898] 
1 Ch. 110; 67 L. J. Ch. 8t3; 77 L. T. 523; 46 
W. R. 187; 42 Sol. Jo. 97; 4 Mans. 303. 

Novation of contract, see Contract, Vol. XII., 
pp. 596 et seq. 


Sus-sEcT. 4.—MIsTAKE as TO IDENTITY OF 
SUBJECT-MATTER. 


A. When Contract Ambiguous. 
(a) In General. 


76. General rule—Contract not enforceable.|— 
(1) Upon the ambiguous terms of a contract, as 
including or excluding the timber, the purchaser’s 
bill for specific performance dismissed; & having 
throughout insisted upon his construction, he was 
not permitted to compel the vendor to convey upon 
the terms he originally offered. 

If there is such a degree of doubt & ambiguity, 
that the ct. can come to no other conclusion, than 
that the parties did not rightly understand, what 
the one meant to buy, & the other to sell, & upon 
that ground of mistake the one has been let off, 
that is a ground for refusing in a ct. of equity to 
perform a contract, the effect of which must be 
so much injustice to one party or the other 
(PLUMER, V.-C.). 

(2) The Master of the Rolls in forming that 
conclusion adopts Lorp THURLOW’s opinion in 
Calverley v. Williams, Williams v. Calverley, No. 
159, post, & seems to think, the consequence of such 
a mistake would be, that in reality there was no 
agreement between them; that, misunderstanding 
each other, the one proposing to buy one thing, 
the other to sell another, a contract, so founded in 
mistake, cannot consistently with justice be ex- 
ecuted (PLUMER, V.-C.). 

(3) The rule, admitting evidence in those cases, 
is intelligible & clear. It is admitted, not to vary 
an agreement, as it is expressed open to no 
objection, & therefore upon the letter binding, but 
to show circumstances of fraud ; making it uncon- 
scientious in the party, who so obtained it, to insist 
upon, & unjust in the ct. to decree, the perform- 
ance. Fraud is not the only head, upon which 
parol evidence may be received, &, if made out 
satisfactorily, a specific performance may be 
refused. Upon clear evidence of mistake or sur- 
prise, that the parties did not understand each 
other, it is introduced, not to explain, or alter, the 
agreement, but consistently with its terms to show 
circumstances of mistake or surprise, making a 
specific performance, as in the case of fraud, 
unjust; & therefore not conformable to the 
principles, upon which a ct. of equity exercises 
this jurisdiction (PLUMER, V.-C.).—CLOWES ». 
HIGGINSON (1813), 1 Ves. & B. 524; 35 B. R. 204. 


Annotations :-—As to (1) Refd. Berners v. Fleming, (19253 
Ch. 264. 4a to (2) Consd. Price ». Ley (1863), 4 Giff. 
235. - Douglas vr. Baynes, (1908) A. ©, 477. As 
to (3) Consd. Manser v. Back (1848), 6 Hare, 443, Generally, 

Refd. Dear v. Verity (1869), 38 L. J. Ch. 297; Holliday 

». Lockwood (1917), 86 L. J. Ch. 556. 


77. No contract unless evidence clearly shows 
one—Identification of goods purchased.|——-Rar- 
FLES v. WICHELHAUS (1864), 2 H. & C. 906; 33 
L. J. Ex. 160; 169 E. R. 375. 


Annotations :—Consd. Smith v. Hughes (1871), L. R. 6 Q. B. 
697; Van Praagh v. Everidge, [1902] 2 Ch. 266. 

capable of more than one meaning 

evldeeicn may be given to show in what 

sense each party understood it when 
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Sect. 2.—When relief granted: Sub-sect. 4, A. (a) & 
(b) i. de ti., & B.] 

78. —-~- Bill of lading applicable to two 
charterparties.}—A charterparty was entered into 
in London on June 17, 1872, between pltf., as 
master of a ship lying at London, & H., a ship- 
broker, to carry 407 tons of iron from H. to G., 
at freight of 7a. 3d. per ton. Freight to be paid 
in London on signing bills of lading, the owner or 
master to have an absolute lien for freight. On 
the following day L. chartered the ship to deft. at 
8s. per ton for the same amount of iron. The 
charter contained similar clauses as to freight & 
lien, & the following clause at the end: ‘ The 
brokerage of 5 per cent. is due on the execution 
of this charter to R. by whom the vessel is to be 
entered & cleared at the port of loading.’”* Though 
deft. thought he was treating with L. as broker 
for the ship, I.. had no authority in fact to act as 
broker for pltf., or to receive the freight; & 
neither pltf. nor deft. knew of the charter entered 
into by the other. The cargo having been put on 
board by deft., the master signed bills of lading 
making it) deliverable to consignees or assigns, 
‘they paying freight for the said goods as per 
charterparty.” Pitf. did not demand the freight 
on signing the bills of lading. The cargo was duly 
delivered at the port of discharge; & in the mean- 
time J.. obtained payment of the freight of &s. 
per ton from deft., & afterwards stopped payment, 
Jeaving the 7s. 3d. per ton unpaid to plitf. Pitt. 
having sued deft. for the 7s. 8d. per ton for the 
carriage of the iron :—ZJ/eld: pitf. could not 
recover 3 for pltf. & deft. never were ad idem, & 
consequently there was no express contract 
between them; & under the circumstances, no 
contract to pay reasonable freight for the carriage 
could be implied on the shipment. of the goods.— 
SMIDT v. TIDEN (1874), L. R.Y Q. B. 4463 301. 7. 
891; 22 W. RR. 918; 2 Asp. M. 1. C. 3073 sub 
nom, ScHMIDT v. TIDEN, 43 L. J. Q. 3B. 199. 
Annotations :-—Refd. The Canada (1897), 13 T. L. R. 238, 

Mentd. Furness, Withy +. White, [1894] 1 Q. B. 483. 

798. Admissibility of evidence —- To identify 
subject-matter intended.|—Deft., by a written 
contract, agreed to sell the pltf. 60 tons of ‘ Ware 
potatoes,” at £5 a ton. It appeared in evidence 
that in the neighbourhood three qualities of 
potatoes were known, ‘ Wares, Middlings, & 
Chats,” Wares being the largest) & best :—J//eld : 
evidence was not admissible to show that. plitf. 
had in fact. contracted for the sale to him of a 
particular kind of Ware potatoes, viz. ‘ Regent's 
Wares,” while those offered to him by deft. were 
of an inferior kind, viz. ‘* Kidney Wares.” 

This is not a latent ambiguity. A latent 
ambiguity is where you show that words apply 
equally to two different things or subject-matters, 
& then evidence is admissible to show which of 
them was the thing or subject-matter intended 
(ALDERSON, B.).—Smrrn v. JEFFRYES (1846), 15 
M. & W. 561; 15 L. J. Ex. 825; 71. TT. O. S. 
281; 153 BE. 1. 972. 

Annotations :—Refd. M'Donald v. Longbottom (1859), 5 

Jur, N. S. 1102. Mentd. Kirchner +, Venus (1859), 12 

Moo. P. CG, C. 361. 


80. -—— -.|—By a _ written ement, 
pitt. undertook to do work for deft. on the houses 
‘in South Street and Southampton, Street.” 
It appeared that, at the date of the agreement, 
deft. had land & houses in South Street, but had 
nothing in Southampton Street :—Held: the 
agreement being unambiguous, evidence was not 
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admissible to show that the word ‘‘ and’’ was 
inserted by mistake; & it was a misdirection to 
leave it to the jury to say what was the intention 
of the parties. 

There are numerous cases to show that parol 
evidence may be received for the purpose of 
explaining what the parties to an agreement 
meant; but that is only where there is some 
ambiguity on the face of it. Here, there was none 
(WILDE, C.J.).—HITCHIN v. Groom (1848), 5 
C.B.515;3; 17L. J.C. P.145; 10L.T. 0. 8. 346; 
136 EK. R. 979. 

Ambiguity in will.|—See WILLs. 


(b) Falsa demonstratio non nocet. 
i. General Rule. 


Statement of rule—Interpretation of deed.|/— 
See DEEDS, Vol. XVII., pp. 277-279. 

81. Application of rule—Misdescription in date 
of bill of exchange.i—It appears upon the evidence 
that the bill accepted by pltf. was drawn & dated 
on Oct. 25; & it is contended that deft.’s promise 
is confined to indemnifying pltf. in respect of a 
bill dated Oct. 24 & cannot charge him in respect 
of a bill of a different date. But 1 think the 
substance of the transaction was a promise on the 
part of deft. to stand half the loss that might 
arise by reason of pltf. having lent his name to 
Jtead on a bill for £1]0 & that the bill is sufficiently 
identified. Although there is a falsa demonstratio 
in one respect the rest of the surrounding cir- 
cumstances are abundantly sufficient in my judg- 
ment to identify the subject matter of the con- 
tract & effect must be given to the substance of the 
transaction (ERLE, C.J.).—-WAY v. LIBARN (1862), 
13 CC, B. N.S. 292; 32. L.3.C. P. 343 6 LT. 
751; 148 WW. RR. 117. 

~~ -: Interpretation of deeds.!-—See Drrps, Vol. 
XVII, pp. 279-283. 

-—-— Insurance policy.]|—Sec INSURANCE, Vol. 
X X1X., pp. 94, 95. 

-— -- Wills.]|—Sce WILLS. 

----— Cases to which doctrine does not apply.|— 
Sce Sub-sect. 4, A. (b) ii., post. 


il. Cases lo Which Doctrine does Not Apply. 


82. Words forming essential part of description 
-—Agreement to sel] lease.|—Applt. agreed to sell 
his interest. in certain leasehold premises to resp. 
the premium to be paid by the latter to the former 
being at the rate of £15 a year for ‘ each & every 
year of the existing term ”’ of a certain underlease 
held by applt. of other business premises, which 
term applt. by a mistake, but in perfect good faith, 
told resp. was ‘‘ about four years.’’ Applt., the 
mistake being discovered, claimed that the 
premium should be £105, as the lease of the other 
premises was not ‘' about four years,’’ but seven 
years unexpired :—Held: the words ‘‘ about four 
years "’ were dominant words & were not inserted 
in the agreement merely as a statement of belief 
which resp. was not entitled to rely on.—WAaTKIN- 
SON v. iain (1911), 55 Sol. Jo. 617, H. L. 

———.|—Sce, further, DEEDs, Vol. XVII., pp. : 
285, Nos. 964-967. ceil 

-—— Description of legatees in a will.]—See 
WILLS. 





Words denoting extent of estate devised.]— 
See WILLS. 

83. Intention ascertainable from extrinsic evi- 
dence—Construction of lease.|—Where in a grant 
or devise the description of parcels is made 
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up of more than one part, & one part is true & 

the other false, there, if the part which is true 

describes the subject with sufficient legal certainty, 
the untrue part will be rejected as falsa demon- 
stratio, & will not vitiate the grant or devise. 

The doctrine is not to be confined to cases where 

the first part of the description is true & the latter 

untrue, it being immaterial in what part of the 
description the falsa demonstratio occurs. 

Rooms on the second floor of Nos. 13 & 14, Old 
Bond Street were demised, together with free 
ingress & egress for the lessee ‘‘ through the stair- 
case & passages of No. 13’ to & from the demised 
premises : there was no staircase in No. 13 leading 
to the demised premises, but there was a staircase 
in No. 14:—Held: there had been a common 
mistake, the intention of the parties being that 
the Jessee should have the use of the staircase of 
No. 14, & accordingly the doctrine of falsa 
demonstratio did not apply; but the ct. ordered 
the lease to be rectified by the substitution of the 
staircase of ‘‘ No 14” for that of ‘‘ No. 13.°— 
COWEN v. TRUEFITT, LTpD., [1899] 2 Ch. 300; 68 
lL. J. Ch. 563; 81 L. T. 104; 47 W. R. 661; 43 
Sol. Jo. 622, C. A. 

Annotations :-—Refd. Anderson v. Borkley, (1902) 1 Ch. 936: 
astwood » Ashton, [1915] A. C. 900 3; Watehaim am A.-G. 
of Kast. Africa Protectorate, [1919] A. C. 533; Craddock 

v. Hunt, [1923] 2 Ch. 136. 


B. When Contract Clear. 


84. Unilateral mistake.|—Property was put 
up for sale under the description of ‘‘ All that inn 
with the brewhouse, outbuildings, & premises 
known as The Ship, together with the saddler’s 
shop & premises adjoining thereto, situate at N., 
Nos. 454 & 455 on the tithe map, & containing by 
admeasurement twenty perches more or less.”’ 
In the salervom were plans of the property, which 
consisted of the closes numbered 454 & 455 of the 
lithe map. At the back of the property were two 
pieces of garden ground containing together 
about twenty perches, not belonging to the vendors, 
one of which had for many years been occupied 
With the inn & the other with the saddler’s shop, 
& which were hardly at all fenced off from the 
prenuses with which they were occupied. Deft., 
Who was acquainted with the property & knew 
that the gardens were occupied along with the inn 
& saddler’s shop, did not look at the plans, & 
bought in the belief that he was buying the whole 
of the property in the occupation of the tenants :— 
Held: the purchaser could not resist specific 
performance on the ground of mistake.——TAMPLIN 
". JAMES (1880), 15 Ch. D. 215; 43 L. T. 520; 29 
W. R. 311, C. A. 

-{nnotations :—Consd. Goddard vv. Jeffreys (1881), 51 
).. J. Ch. 57; Van Praagh tv. Everidge, [1902] 2 Ch. 266 ; 
Kastes tv. Russ, (1914] 1 Ch. 468. Refd. Preston v. Luck 
(1884), 27 Ch. D. 497; Aspinalls to Powell & Scholetield 
(1889), 60 L. T. 595; Pope & Pearson v. Buenos Ayres 
New Gas Co. (1892), 8 T. L. HR. 758; He Hare & O’More's 
Contract, [1901] 1 Ch. 93; Hodson v, Thetard (1907), 
ol Sol. Jo. 482; Holliday v. Lockwood, [1917] 2 Ch. 47. 
Mentd. Bell v, Balls, {1897} 1 Ch. 663. 

85. -!—The parcels being deficient, the 
purchasers sued on the covenant. The vendor 
lleged mutual mistake, & alternatively unilateral 
mistake on his own part, & counterclaimed for 
rectification of the conveyance :—Held: (1) the 
written contract & conveyance being unambiguous, 
parol evidence of mistake was inadmissible after 
completion either as a defence to the action, to 
Which it afforded no answer, or to support the 
counterclaim, which amounted to claiming specific 
Performance of a written contract with a parol 
Variation. 

(2) I have always understood the law to be that | 
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in order to obtain rectification there must be a mis- 
take common to both parties (FARWELL, J.). 

(3) Rescission after conveyance of land can only 
be obtained on the ground of unfair dealing 
(FARWELL, J.).—May v. Puart, [1900] 1 Ch. 616; 
69 L. J. Ch. 357; 83 L. T. 123; 48 W. R. 617. 
Annotations :—As to (1) Dbtd. Thompson v. Hickman, [1907] 

1 Ch. 550; Fowler tc. Sugdon (1916), 85 L. J. K. B. 

1090 ; Craddock ». Hunt, (1923] 2 Ch. 136. Refd. For- 

giono v. Lewis, [1920] 2 Ch. 326. 

86. |—At a sale by auction of landed 
property on Nov. 18, 1901, deft. bid for one lot 
by mistake for another, & it was knocked down to 
him. On discovering his mistake he refused to 
sign the contract, whereupon the auctioneer signed 
it as his ‘‘ agent.”’ 

_The printed particulars, conditions, & an annexed 
form of contract had been prepared for a sale on 
** Oct. 17, 1901,” which was postponed till Nov. 18, 
but by inadvertence the original date, though 
altered in the particulars, remained in the con- 
ditions & form of contract :—Held: there was no 
contract within Stat. Frauds, nor, semble, any 
consensus ad idem, to support an action by the 
vendor for specific performance.—VAN PRAAGII 
v. EVERIDGE, [1908] ] Ch. 434; 72 L. J. Ch. 260 ; 
88 L. T. 2493 51 W. R. 357; 19 T. 7. 1. 2203; 47 
Sol. Jo. 318, C. A. 

87, -——.]—A_ builder entered into a contract 
with an urban authority for the erection of a 
number of houses. The contract was sealed by 
the corpn. in accordance with Public Health Act, 
1875 (c. 55), s. 174 (1). The builder assigned the 
benefit of the contract to a building firm & that 
firm sought rectification of the contract on the 
ground that at the time at which the builder 
entered into the contract he was labouring under 
a serious mistake :—ZJIeld : the contract expressed 
the intention of deft. council, having regard to the 
provisions of Public Health Act, 1875 (c. 55), 
s. 174 (1), there was no contract at all between 
the parties until the seal of the council was affixed 
to the formal contract, & the ct. had no Jjuris- 
diction to grant the relief sought. Semble: even 
if the parties had been labouring under a common 
mistake, the contract could not have been rectifled. 

The result is very unfortunate for pltf. & an 
extreme hardship on him, But can T rectify the 
contract so as to make it give effect to what 
was undoubtedly his intention when he entered 
into the contract ? It appears to me that I 
cannot. For, in the first place, it follows from 
what I have said that in my opinion the parties 
were not labouring under a mutual mistake 
(ROMER, J.). 

There was no contract between these parties 
at all until the seal of the council was put to the 
formal contract which was entered into. That 
being so, I must hold that that contract, & that 
contract alone, expressed the intention of defts. 
at the time that defts.’ seal was attached. If there 
had been an earlier parol contract between the 
parties, & then an attempt had been made to put 
that parol contract into writing, & in the course 
of that attempt a blunder had been made so that 
the written contract did not correctly represent 
what had been verbally agreed, there is no doubt 
I could have rectified the written document. But 
where, as here, there is no precedent contract 
between the parties, I cannot see that I have any 
jurisdiction to make a different contract between 
the parties from the only one which exists, merely 
because I come to the conclusion that both parties 
previously to making that contract had intended 
to make a different one (ROMER, J.). 

I need hardly say that in so deciding I du not 
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Sect. 2.—When relief granted: Sub-sect. 4, B.; sub- 
sect. 5.] 


in the least wish to revive the old suggestion made 
some years ago that one could never rectify a 
written contract for the sale of lands so as to con- 
form with a prevow parol contract. It is now, 
T think, settled that in such a case the ct. can rectify 
the written contract, & there is nothing in Stat. 
Frauds to prevent it from being done. My 
difficulty here is not that we have a parol contract 
between the parties which could not be enforced. 
The difficulty is that there was no parol contract 
at all, no contract of any kind at all between the 
parties until the contract under seal was executed 
(RomER, J.). 

At any rate, it has not: been shown to me that 
defts. were labouring under any mistake, & of 
course the onus is upon pltf. to prove that fact, if 
fact it were (ROMER, J.).—IJ]]TiGGIns (W.), LTD. v. 
een CorPNn., [19027] 1 Ch. 128; 90 J. P. 


Mistake as to property intended to be sold.|— 
Sec SAL OF LAND. 

Mistake by purchaser.-- Specific performance. ]— 
See SPECIFIC PERFORMANCE. 





LEXISTENCE OF 
MATERIALLY 


Suu-sucr. 5.—MISTakE AS TO 
SUBJECT-MATTER OR Facr 
CONNECTED THEREWITH. 

88. General rule — Transaction set aside.| — 
Pitt. has a proper ground of relief, & that on the 
head of mistake. Here was a will made by 
Tsaac Wells in 1721, but that will was revoked by 
the settlement afterwards made in 1725. The 
agreement about levying a fine was founded upon 
a mistake, the parties taking it for granted, that 
there was a will in being when there was none. 
For which reason the acts done under that. agree- 
ment must be set aside, as being founded upon 
a mistake (LORD HARDWICKE, C.).—MARTIN 1t. 
SAVAGE (1740), Barn. Ch. 189; 27 K. R. 608. 
Annotation :-—Mentd. Cave ». Holford (1798), 3 Ves. 6506. 

89. -}—~ Reference upon the title: 
an objection to the specific performance, on the 
ground, that premises to which no title could be 
made, were represented as included in the pur- 
chase, & were a principal inducement to the 
purchaser, failing upon the evidence. 

Effect. of the common mistake of both parties 
1o a contract ; & of mistake of one, not occasioned 
by the other: in the former case avoiding the 
contract. 

Where the contract has proceeded upon the 
mistake of both parties, that avoids the contract 
at jaw as well here (LORD ERSsKINE, C.).— 
STAPYLTON v. Scotr, NicuOLSON v. STAPYLTON 
(1807), 13 Ves. 425; 88 EB. R. 858, L. C.; sub- 
sequent proceedings (1809), 16 Ves. 272, L. C. 

AR WADI :—Refd. Knatchbull ». Gruebor (1815), 1 Madd. 


90. -]—(1) Where a purchaser buys 
the intcrest of a vendor in a remainder in fee, 
expectant on an estate tail, if, at the time of the 
contract the tenant: in tail had actually suffered 
a recovery of which both parties were ignorant. 
till after the conveyance had been executed & 
an absolute bond given for securing payment of 
the purchase-money; this ct. will interfere to 
rescind the contract, on the equity that the vendor 
had no interest in the subject-matter at the time 
of the sale, & that on the ground of mistake, 
although there has been no fraud from knowledge, 
or concealment. of the fact on the part of the 
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vendor, & they will not only order such a bond to 
be delivered up to be cancelled, but that all interest 
paid on it shall be refunded. ; 

(2) The costs are not allowed on either side in 
such a case.—HITCHCOCK v. GIDDINGS (1817), 
4 ie 185; Dan. 1; Wils. Ex. 32; 146 E. R. 
4] 


‘Annotations :-—As to wv Distd. Clare v. Lamb (1875), L. R. 
10 ©. P. 334. Refd. Joliffe v. Baker (1883), 11 Q. B. D. 
255; Re Tyrell, Tyrellv. Woodhouse (1900), 82 L. T. 675. 


91. — In contemplation of a 
marriage between A. & B., settlements were made 
of real estate belonging to B., the intended wife, 
& of personalty belonging to A., the intended 
husband, upon uses & trusts, which, after the 
solemnisation of the marriage, were to arise for the 
benefit of the husband & wife, & their issue; the 
marriage ceremony was performed, & the parties 
lived together as husband & wife; but, after the 
lapse of more than a year, & before the parties had 
any children, the marriage was discovered to be 
void, & they executed deeds purporting to revoke 
the former settlement: some time afterwards a 
new settlement, in contemplation of marriage, 
was made, including the same property as the 
former, but different from the former in the 
interests given to the issue, as well as in other 
provisions; the parties then intermarried, & 
there was issue of the marriage :—Held: the first 
settlement, being founded on mistake & mis- 
apprehension, was not binding on the parties, & 
the rights of the issuc, both as to the real estate 
& the personalty, were regulated by the second 
settlement. 

This ct. ... will not hold that a transaction 
founded entirely on mistake & on the misappre- 
hension of the parties, ought to be considered as 
binding upon them (Lorp LYNDHURST, C.).— 
ROBINSON v. DICKENSON (1828), 3 Iuss. 399; 7 
L. J. O. 8. Ch. 70; 38 E. R. 625, L. C.3 previous 
proceedings, sub nom. BOUGHTON v. SANDILANDS 
(1811), 3 Taunt. 342. 

Annotations :—Refd. Page v. Horne (1848) 





17 L. J. Ch. 200 ; 


Proby +. Landor (1860), 28 Beav. 504 $ Chapman vt. 
Bradley (1863), 9 L. T. 495; He Thellusson, #2 yp. Abdy 
11919) 2 K. B. 735. 


92. }—A. executed a bond to B. & 
C., conditioned for payment of an annuity of £100 
to D. for life, & assigned an annuity of £120 for 
the life of one M. & a policy of insurance for £700 
on M.’s life, to B. & C., upon certain trusts for 
further securing the annuity of £100. 

M. died, & A. died shortly afterwards, having, as 
was then believed, received the £700 & applied it 
to his own use. Shortly afterwards D., in con- 
sidoration of £500, released A.’s personal repre- 
sentative & B. & C. from the annuity of £100 & 
the securities for it. Some years afterwards it was 
discovered that A. had placed the £700 in a bank, 
in the names of B. & C., where it still remained :— 
Held: the release having been executed under a 
mistake was inoperative, & the £700 remained 
impressed with the trusts for securing the annuity 
of £100.—HORE v. BECHER (1842), 12 Sim. 465 ; 
11 L. J. Ch. 153; 6 Jur. 93; 59 EH. R. 1211. 
Annotations :—Mentd. Rogers rv. Acaster (1851), 14 Beav. 

445; Fitzgerald v. Fitzgorald (1868), L. R. 2 P. C. 83; 

Widgery v. Topper (1877), 38 L. T. 434. 


93, .] — Extent of lien on a fund, 
where the grantor of an annuity agreed to sell to 
the grantee the fund on which the annuity was 
secured, & to repurchase the annuity, but, in con- 
sequence of a mutual mistake, the contract for the 
sale of the fund could not be specifically performed. 

A fund was held on trust for one for life, with 
remainder between B. & C. equally, if living, with 
benefit of survivorship between them. . sold 
his reversionary interest. At the time of the sale, 
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C. was dead, but the fact was neither known to 
the vendor nor to the purchaser :—Held: the sale 
could not stand.—CoLYER v. Cray (1843), 7 
Beav. 188; 49 E. R. 1036; sub nom. COLLYER v. 
CLay, 1 L. T. O. 8. 311. 

94, —— .|— L., who resided at Sydney, 
New South Wales, being entitled to an annuity for 
his life, assigned it, in 1847, to certain trustees to 
dispose of it for his benefit. Pltf. entered into a 
correspondence by letter with the trustees, upon 
the subject of the purchase, & from the various 
letters which passed between the parties, it appeared 
that the terms of the purchase were not finally 
determined upon & settled until Feb. 28, 1849. 
Upon Feb. 6 the annuitant diced. The purchase- 
money was paid by pitf. in ignorance of the fact, 
& was ultimately received by the extrix. of 
deceased :—Held: as at the time of the purchase 
of the annuity it had ceased to exist, pltf. was 
entitled to recover back the whole of the purchase- 
money from the extrix. on the ground that the 
money had been paid without consideration.— 
STRICKLAND ¥. TURNER (1852), 7 Exch. 208; 22 
L. J. Ex. 115; 155 BE. R. 919. 

Annotations :—Consd. Hastie v. Couturier (1853), 9 Exch 

102. Apld. Hudderstield Banking Co. 0. Lister, [1895] 

2 Ch. 273. Refd. Persian Investment. Corpn. vt. Prince 

Malcolm Khan (1893), 37 Sol. Jo. 340; Turner v, Green, 

11895) 2 Ch. 205. 

95. .|—A cargo of corn was shipped 
by A. at Salonica in Feb. 1848, for delivery in 
London. On May 15 it was sold by H. a factor, 
who made the sale of a del credere commission. 
The contract described the corn as ‘ of average 
quality when shipped,’ & the sale was made at 
“27s. per quarter free on board, & including 
freight & insurance to a safe port in the United 
Kingdom, payment at, etc., upon handing shipping 
documents.”’ In fact the corn had, a short time 
before the date of the contract, been sold at Tunis, 
In consequence of getting so heated in the early 
part of the voyage as to render its being brought 
to England impossible. The contract in England 
was entered into in ignorance of this fact. When 











the English purchaser discovered it, he repudiated ! 


the contract. In an action for the price brought 
against the factor :—H/eld: the contract con- 
templated that there was an existing something 
to be sold & bought & capable of transfer, which 
not being the case at the time of the sale by the 
factor, he was not liable.-—CouUTURIER v. HASTIE 
(1856), 5 H. L. Cas. 673; 25 L. J. Ex. 253; 28 
L. T. QO. S. 240; 2 Jur. N.S. 1241; 10 E.R. 
1065, H. L.; affg. S. C. sub nom. Hastie v. 
COUTURIER (1853), 9 Exch. 102, Ex. Ch. 
«{nnotations :-—Apld. Griffith v. Brymer (1903), 19 T. L. R. 
434. Refd. Covas v. Bingham (1853), 2 BE. & B. 836; Hall 
t. Conder (1857), 2 C. B. N. 3. 22; Pritchard v. Merchant's 
Life-Assce. Soc. (1858), 3 C. B. N.S. 622; Hare v. Browne 
(1859), 5 Jur. N.S. 711; Ralliv. Universal Marine Insce. 
(1862), 4 De G. F. & J. 1; The John Bellamy (1870), 
L.R.3 A. & K.129; Joffreys rv. Fair (1876), 36 L. T. 10; 
Joliffe v. Baker (1883), 11 Q. B.D. 255. Mentd. Wickham 
v. Wickham (1855), 2 K. & J. 478; Risbourg v. Bruckner 
(1853), 30 L. T. O. 8S. 258; Reader v. Kingham (1862), 
32.L. J.C. P. 108; Mallett v. Bateman (1861), 16 C. B. 
N. S. 530; Fleet v. Murton (1871), L. RK. 7 Q. B. 126; 
Mountstephen v. Lakeman (1871), 25 L. T. 755; Mollett 
tr. Robinson (1872), L. R. 7 C. P. 84; Sutton ov. Grey, 
{1894} 1 Q. B. 285; Harburg India Rubber Comb Co. ». 
Martin, [1902] 1 K. B. 778; Davys r. Buswell, [1013] 
lane B. 47; Gabriel v. Churchill & Sim, [1014] 3 K. B. 
96. J—A policy was effected, in the 
usual form on the life of A., in consideration of the 
payment of certain annual premiums on Oct. 13, 
in each year, with a condition that the policy 
should be void, amongst other grounds, “if the 
premiums were not paid within thirty days after 
they should respectively become due; but that 
the policy might be revived within three calendar 
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months, on satisfactory proof of the health of the 
party on whose life the insurance was made,” & 
payment of a certain fine. 

An annual premium became due on Oct. 13, 
1855. The cary days allowed by the condition 
for payment of the premium expired on Nov. 12, 
on which day A. died. On Nov. 14, plté., for 
whose benefit the policy was effected, sent the co. 
a cheque for the premium, for which they on the 
following day obtained the cash, giving a receipt as 
for ‘‘ the premium for the renewal of the policy 
to Oct. 13, 1856, inclusive,’? both parties being 
ignorant that A. was then dead :—Held: the 
payment did not under the circumstances revive 
the policy. 

Both parties were labouring under a mistake, 
& consequently the transaction was altogether 
void (WILLIAMS, J.).—PRITCHARD v. MERCHANT'S 
LIFE-ASSURANCE Society (1858), 3 C. B. N. S. 
622; 27L. J.C. P. 169; 30 L. T. O. S. 318; 4 
Jur. N. S. 307; 6 W. R. 340; 140 i. I. 885. 
Annotation :-—Distd. Stuart r. Freeman, [1903] 1K. B. 47. 

97. ———.}] — A tenant in tail, expectant 
on the death of a tenant for life who was insolvent, 
being desirous of preserving the timber on the 
estate from being cut, signed an agreement with 
the agent of the assignee of the tenant for life, 
agreeing that the assignee should have the same 
right to the timber as if he had actually cut it, 
on a past day named, which was prior to the 
death of the tenant for life; & the assignee agreed 
to refrain from cutting it for a month. It turned 
out that the tenant for life was dead at the date 
of the agreement, although both the tenant in tail 
& the agent of the assignee were ignorant of the 
fact :—JIeld: the agreement was founded on a 
mistake, & was without consideration, & the ct. 
refused to enforce it.—-COCHRANE v. WILLIS (1865), 
1 Ch. App. 58; 351. J. Ch. 36; 18 L. T. 339 ; 11 
Jur. N. 8S. 870; 14 W. lt. 19, L. JJ. 


Annotations :-—Consd. Scott. «. Coulson, [1903] 1 Ch. 453. 
Refd. Jones . Clifford (1876), 3 Ch. D. 779; Huddorsfield 
Banking Co. ». Lister (1895), 72 L. T. 703; 2e Thollusson, 
Itz p. Abdy, [1919] 2 K. B. 735. 





98. —-— -——.]—_Smipt v. TIDEN, No. 78, ante. 

99. —--- ~-—.] — DEBENHAM v. SAWBRIDGE, 
No. 255, post. 

100. —-—-~ ---—--.]—A contract for the sale of a 


life policy was entered into by both parties in the 
belief that the assured was alive, & the contract 
was completed by assignment. Between the dates 
of the contract & the assignment the purchaser 
received information which led him to believe that 
at the date of the contract the assured was dead, 
which after the date of the assignment was 
ascertained to have been the fact, but the pur- 
chaser never disclosed his information to the 
vendor :-—Held : the vendor was entitled to have 
ihe transaction set aside notwithstanding that it 
1ad been completed by assignment. 

Such a contract may be rescinded even after 
sompletion, if pltf. comes promptly & the parties 
can be restored to the position in which they were 
before the contract.—ScorTr v. COULSON, [1903] 2 
Ch. 249; 72 L. J. Ch. 600; 88 L. T. 653; 19 
T. L. R. 440, C. A. 

101. ——.]—TIf the parties to an agree- 
ment make a mutual mistake of fact which is 
material to the existence of an agreement the 

ment is void. Pitf. & deft. believing, as was 
not the fact, that they were lawfully married, 
entered into a deed of separation :—Held: the 
deed of separation was void.—GALLOWAY v. 
GALLOWAY (1914), 30 T. L. R. 631, D. C. 
anon :—Apld. Law v. Harragin (1917), 33 T. L. R. 





104 
Sect. 2.—When relief granted: Sub-sccla. 5 & 6, A.) 
102, ——— —--- .] — Deft. had not heard of her 


first husband for some years, & pltf. believing that 
she was a widow, went through a form of marriage 
with her. Afterwards the parties entered into a 
deed of separation, under which pltf. allowed deft. 
£300 a year. At the date of the deed neither party 
believed that deft.’s first husband was alive, but 
in fact he was alive at that date :—Held: as the | 
deed was based on the existence of a valid marriage, — 
the deed was void.—Law v. HARRAGIN (1917), ' 
33 T. L. R. 381; 61 Sol. Jo. 546. | 

See, also, COMPANIES, Vol. IX., p. 396, Nos. 
2523, 2524; Conrract, Vol. XII., pp. 368, 369, 
Nos. 3076-3081. 

108. Exceptions to rule — Bond executed—No 
fraud.|——SmiTH v. AVERY (1702), 1 Eq. Cas. Abr. 
269; 21 E.R. 1087. 


Annotation /~Apld. Pawlet v. Doluval (1755), 2 Vos. Sen. 


104. —-—- Agreement dependent on contingent 
event.|—To decree for you, ] must lay it down as 
a rule, that, where a bargain depends upon a 
contingent event, which chance both the parties 
know, if the event turns out against one of the 
parties he must be discharged from his contract, 
There never was a case where an agreement was 
made more fairly. ... How then is it to be 
impeached ?—that the annuitant died before a 
payment—that the bargain has turned out all 
advantageous to one party, which was supposed 
to be fortuitous (LORD ‘THURLOW, C.).—-MORTIMER 
eae (1782), 1 Bro. C. C. 156; 28 I. R. 


Annotations :—Apld. Konney v. Wexham (182%), 6 Madd. 
355. Refd. Pritchard v. Gtee (1820), 1 Jac. x W. 396; 
Davies v. Cooper (1840), 5 My. Bower v. 


Cooper (1843), 2 Hare, 408 ; C! or Ni are 1845 
6 Moo. P. CG. GC, 4 + Counter v. Macpherson (1845), 


208 ; Coles v., jarietowe (laut L. ro wa. aae. Uae 
105. Sale by description — Without refer- 
ence to collateral circumstances.]—'The bargain 
& sale of chattel, as being of a particular description, 
does imply a contract that the article sold is of 
that description ...; & therefore the sale in 
this case of a ship implies a contract that the 
subject of the transfer did exist in the character 
of a ship; & the express covenant that deft. had 
ower to make the bargain & sale of the subject 
efore-mentioned, must operate as an express 
covenant to the same effect. That covenant, 
therefore, was broken, if the subject of the transfer 
had been, at the time of the covenant, physically 
destroyed, or had ceased to answer the designation 
of a ship ; but if it still bore that character, there 
was no breach of the covenant in question, although 
the ship was damaged, unseaworthy or incapable 
of being beneficially employed. The contract. is 
for the sale of the subject absolutely, & not with 
reference to collateral circumstances (PARKE. B.). 
—BARR v. Gipson (1838), 8 M. & W. 890; 1 
Horn & H. 70; 71. J. Ex. 124; 150 BE. R. 1197. 


Annotations :~Refd. Hunter vp. Parker (1840), 7 M. & W: 
322 | Strickland ¢. Turner (1852), 7 Exch. 208; Hastic 
’. Couturier (1843), 8 Mxeh. 1023; Jones v, Just (1868), 
rae ae 197; Harrison ». Knowles & Foster, [1917] 


See, further, SALE OF Goops. 

106. -] — Coal mines were demised at. 
a certain royalty per ton upon the coal which might 
be got, & also at the rent of £300 a year, or so much 
thereof as with the royalty should amount to that 
gum, such rent of £300 to be a minimum rent for 
the coal demised, & the lessee covenanted to pay 
the rents, & to work the mine :—Held: a ct. of 
equity would not restrain an action by the Jessor 
for the minimum rent, although the coal proved 
to be not worth the expense of working; but, if 











MISTAKE. 


the lessor were to sue upon the lessee’s covenant 
to work the mine, the ct. would interfere. 

In applying the rule of caveat emptor to the case 
of leases of coal mines, it must be remembered. 
that every one acquainted with that kind of 
property is aware that coal mines are liable to be 
interrupted by faults.—Ripaway v. SNEYD (1854), 
Kay, 627; 24 L. T. O. S. 58; 18 J. P. 759; 69 
E. R. 266. 
maT saeee :—Consd. Simpson v. Ingleby (1872), 26 L. T. 


107. ——- Contract relating to property of 
uncertain extent or value.|—(1) A contract for the 
sale & purchase of an uncertain thing, the extent 
& value of which is understood to be unknown to 
both parties, is valid, & neither party can resist 
completing, merely because the reality has turned 
out to be different from what was anticipated. 

(2) But where something different from what 
is claimed by the purchaser was intended to be 
sold by the vendor, this ct. will not compel the 
latter specifically to perform the contract, which, 
in substance, though not in terms, is really different 
from that which was entered into. 

(3) Where the terms of a contract are ambiguous, 
&, by adopting the construction of the purchaser, 
would compel the vendor to convey property not 
intended or believed by him to be included in the 
contract, this ct. will not decree a specific per- 
formance.—BAXENDALE v. SEALE (1855), 19 
Beav. 601; 24L. J. Ch. 885; 24L. T. 0.8. 306; 1 
Jur. N.S. 581; 52 H.R. 484. 

Annotation :—As to (2) Refd. Bettyes v. Maynard (1882), 

461L. T. 766. 

108. .|—A., on the application of BL. 
& C., agreed to grant them a lease of a vein or 
seam of coal, called the S. vein, ‘‘ about 2 feet 
thick. with the overlying & underlying beds of 
clay,’? on & under a farm called X., at £100 per 
annum as certain or dead rent, & royalties of 9d. 
per ton for the coal & 4d. per ton for the clay ; the 
lessees to have any part of the farm at the rent of 
£10 per acre, & to expend not less than £500 in 
the erection of a manufactory & buildings for the 
purpose of working the coal & clay ; wayleave of 
Id. per ton for foreign coal & clay ; lessees to have 
power to determine the lease at the end of three 
years on giving one year’s notice. 

_ On action by A. for specific performance, B. & 
C. alleged that the S. vein did not exist under the 
farm, & it} was proved that on search it had not 
been found, but) counter evidence was given to 
show that the searches were insufficient :—Held : 
under the agreement, B. & C. had, in consideration 
of the dead rent reserved, obtained licence to 
enter & search for the vein, but not a warranty 
that such vein was to be found; &, accordingly, 
A. was entitled to specific performance of the 
contract) whether the S. vein existed or not.— 
JEFFERYS v. Farrs (1876), 4 Ch. D. 448; 46 
L. J. Ch. 113; 86L. T.10; 25 W. R. 227. 

109. Valued policies of insurance.] — 
The value of the ship insured, stated in a valued 
pey. is, in the absence of fraud, conclusive 

etween the parties, however largely in excess of 
the true value. 

_ A ship was insured by a valued time policy, & 
its value stated in the policy was £8,000. At the 
time the policy was made, but unknown to the 
parties, the ship had been injured in a storm, 60 
that the expense of the repairs would have exceeded 
its value when repaired. During the continuance 
of the risk the ship was totally lost. In an action 
against the underwriters :—Held: the policy 
attached, notwithstanding the previous net f to 
the ship &, there being no fraud, the value of the 











Part III.—Mistraxe or Fact. 


ship as stated in the policy was conclusive between 

the parties. 

The truth is, that the underwriters entered into 
the contract without caring to know whether the 
ship was in repair or not (WILLES, J.).— BARKER 
1. JANSON (1868), L. R. 3 C. P. 303; 37 L. J. C. P. 
105; 17 L. T. 473; 16 W. R. 399; 3 Mar. L. C. 
28. 

Annotations :—Consd. Lidgett v. Secrctan (1871), L. R. 6 
cC. P. 616. Refd. The Main, [1894] P. 320; Woodside r. 
Globe Marine Insce., [1896] 1 Q. B. 105 ; Wilson Shipping 
Co. v. British & Foreign Insce., [192012 K. B. 25. entd, 
Potter v. Rankin (1868), L. Rt. 3 C. P. 562. 


As to conclusiveness of valued policies generally, 
ae a Vol. XXIX., pp. 122, 123, Nos. 
744-759. 


SUB-SECT. 6.—MISTAKE AS TO QUALITIES OF 
SUBJECT-MATTER. 
A. Mutual Mistake Avoiding Contract. 

110. Sale of land — Mistake as to amount of 
ground lease.|—-MORSHEAD v. FREDERICK (1808), 
updo Vendors & Purchasers, 14th ed. pp. 120, 
814. 





L:—Refd. Griffiths +. Jones (1873), 21 W. R. 470. 
111. ——— Leasehold interest — Misdescription 
of ground rent.|—MiLus v. Oppy (1834), 6 C. & P. 
728, N. P.; subsequent proceedings (1835), 2 Cr. M. 
& R. 103. 
-Innotation :-—Mentd. Doe dad. Bowdler v. Owen (1837), 8§ 
(. & P. 110. 


112. Mistake as to restrictive covenants.] — 
The owner in fee of land sold & conveyed it, during 
the years 1865, 1866 & 1867, in thirteen lots to 
different’ purchasers, each lot being subject. to 
covenants entered into by the purchasers, restrict- 
ing the use of the land as a brickyard, & in other 
respects. Deft. subsequently became the pur- 
chaser of Lot 11, but the deed of conveyance to 
him did not contain the restrictive covenants. 
In 1882 pltfs., a co. for manufacturing bricks, con- 
tracted to purchase Lot 11 from deft. under 
conditions of sale which stated that. the property 
was sold subject to any matter or thing affecting 
same, whether disclosed at the time of sale or not ; 
& provided that any crror or omission in the 
particulars should not annul the sale, nor entitle 
the purchaser to compensation. The existence of 
the restrictive covenants was not mentioned in 
the contract, but during the negotiations deft. 
stated that there were covenants restricting the 
use of the land as a brickyard, but his solr., who was 
present, & to whom pltfs.’ solr. applied for informa- 
tion, stated that he was not aware of any such 
covenants. Pltfs. paid a deposit upon the pur- 
chase money, & having subsequently discovered 
that there were restrictive covenants, claimed 
to rescind their contract & sued deft. to recover 
the amount of the deposit :—Held : pltfs., if their 
contract with deft. were carried out would be 
bound by the restrictive covenants, & that the 
Owners of the other twelve lots purchased from the 
original vendor would be entitled to enforce those 
Covenants against plitfs. ; pltfs. were not precluded 
hy the terms of the conditions of sale, nor by 
Conveyancing Act, 1881 (c. 41), s. 3 (3), from 
refusing to complete the purchase, & that they 
were therefore entitled to recover the amount of 
the deposit.—NoTTINGHAM PATENT Brick & 
TILE Co. v. BUTLER (1886), 16 Q. B. D. 778; 55 





PART III. SECT. 2, SUB-SECT. 6.—A. 

6. General rule.J]—A mistake as 
to e facts may invalidate a 
contract; but an erroneous expecta- 
tion, which events entirely faleify, has 


no effect.— BAKSHET?I1 v. VENKATARA- 
inp (1879), Il. L. RK. 3 Bom. 154.—~ 


115 i. Sale of goods—Vendor ele tree 
chaser contemplating different ‘ualities 
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L. J. Q. B. 280; 541. T. 444; 34 W. BR. 405; 
T. L. R. 391, C. A. 
Annotations :—Consd. Simpson +. Gilley (1922), 92 L. Jch. 

194; Beyfus v. Lodge, [1925] Ch. 350. Mentd. Collins 

v. Castle (1887), 36 Ch. D. 243; Sheppard v. Gilmoro 

(1887), 57 L. J. Ch. 6; Spicer v. Martin (1888), 14 App. 

Cas. 12; Bower v. Sandford (1889), 5 T. L. R. 570; 
Saxby v. Thomas (1890), 63 L. T. 695; Re Binningham & 
District. Land Co. & Allday, [1893] 1 Ch. 342; Davis rv. 
Leicester Corpn., [1894] 2 Ch. 208; Nalder & Collyer’s 
Brewery Co. v. Harman (1900), 82 L. T. 594; Rogers . 
Horegood, [1900] 2 Ch. 388: Formby v. Barker, [1903] 
2 Ch. 539; Whitehouse *. Hugh, [1906] 1 Ch. 253; Reid 
”, Bickerstaff, [1909) 2 Ch. 305 ; Willé v. St. John, [1910] 
1 Ch. 84; Kolly ». Barrett, [1924] 2 Ch. 379. 

113. Nutsance existing thereon.} — Pro- 
perty described as an eligible freehold property 
for investment & stated to comprise a shop was, 
unknown to both the vendors & the purchaser, 
used by the tenant ostensibly as a coffee tavern, 
but in fact as a disorderly house. The agreement 
under which the tenant held contained a covenant 
by him not to use the premises as a disorderly 
house & a proviso for immediate re-entry upon 
breach :—Held: the purchaser was not entitled 
to rescission on the ground of mutual mistake as 
to the subject-matter of the contract.—HOPpE v. 
WALTER, [1899] 1 Ch. 879; 68 L. J. Ch. 359; 80 
L. T. 855; 47 W. R. 479; 43 Sol. Jo. 3503; on 
appeal, [1900] 1 Ch. 257, C. A. 

soir et Tr entd. Re Leyland & Taylor's Contract (1900), 

114. Existence of reversionary lease.|— 
A tenant for life sold a public-house, portion of a 
settled property. After conveyance it was found 
that the public-house was subject to a reversionary 
lease granted by the predecessor in title of the 
tenant for life. of which all parties were ignorant :— 
Held : this did not furnish any ground for rescission. 
—te TYRELL, TYRELL v. WooDnOoUSsE (1900), 82 
L. T; 657 , 64 J. J; 665. 

-.]—See, generally, SALE OF LAND. 

115. Sale of goods — Vendor & purchaser con- 
templating different qualities of same material— 
Mistake by common agent.]—If a broker, employed 
both by seller & buyer, negotiates a sale, but by 
mistake delivers to the several partics sale notes 
differently describing the goods, no contract arises. 

A broker employed by pltfs. to sell Peters- 
burg clean hemp, & by deft. to buy hemp, sold to 
deft., & gave him by mistake a sale note of Riga 
Rhine hemp, a description of hemp of a different 
quality from the Petersburg, & gave pltf. a note 
of the sale of Petersburg clean hemp :-—/Held: no 
contract for the sale of the hemp in question sub- 
sisted between the parties.-- THORNTON v. KEMPSTER 
(1814), 5 Taunt. 786; 1 Marsh. 355; 128 KE. R. 
901. 

Annotations :—Refd. Cowie v. Remfry (1846), 6 Moo. 1. C. C. 

232; Siovewright v. Archibald (1851), 17 Q. B. 103. 

Mentd. Durrell v. Evans (1862), 1 H. & C. 174. 


116. ——— Mistake as to amount of silver in 
a bar.|—Where deft. received from his principal 
abroad a bar of silver, & took it to pltfs., who 
melted it, & sent a piece to an assayer to bo 
assayed at deft.’s expense, & paid a price for the 
bar to deft., as for the number of ounces of silver 
which by the assay it was calculated to contain, 
which number was afterwards discovered to exceed 

2» true number :-—Held: pltfs. might, after 
uaving offered to return the bar, have money had 
& received against deft. for the price thus paid to 
him under a mistake, although deft. had forwarded 
1is account to his principal, & in it had placed the 
rice received to the credit of his principal.— 








of sume material— Mistake by common 
agent.}—MEGAW ». MOLLOY (1878), 2 
L. R. Ir. 630.—IR. 

h. Sale of businese—Mistake as tn 
amount of liabilities.}—Whoere in the 
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Sect. 2.—When relief granted: Sub-sect. 6, A. & B. 
(a) & (6).] 


at v. PRENTICE (1815),3 M. & 8. 844; 105 E. R. 


Annotations :—Distd. Beevor v. Marler (1898), 14 T. LR, 


289. Refd. Aiken v. Short (1856), 1 H. & 210; 


Pollard v. Bank of England (1871), L. R. 6 Q. B. 623; 
Continental Cavutchouc & Gutta P - 
. 474; Baylis v. London (Bp.), [1913) 
: - Mentd. Bradbury v. Anderton (1834), 1 Cr. M. 

& R, 486; M‘Carthy v. Colvin (1839), 9, Ad. & El. 607 ; 

Devaux ¢. Conolly (1849), 8 C. B. 640; Holland v. Russell 

(1861),1 3. & R, 424, 

117. --— No relief at instance of party causing 
mistake.|—Declaration for non-delivery of one 
hundred chests of tea ex the ship S., sold by deft. 
to pltf. at a fixed price, with the usual averments 
that pitf. was always ready & willing, etc., & that 
all conditions precedent were fulfilled. Equitable 
plea, that the tea was ee & sold upon a sample 
which defts. believed to be a sample of the said 
tea ex the said ship, & that by the said contract 
defts. agreed that the tea in the said one hundred 
chests should be cqual to the said sample; that 
the said sample was not a sample at all of the said 
one hundred chests, but was a sample of a totally 
different tea; & that defts. afterwards discovered 
that there had been a mistake respecting the said 
sample, & forthwith, & before pitf. had in any 
respect altered his position on account of the said 
contract having been made, gave notice of such 
mistake to pltis., & that defts. would, on account 
of the said mistake, treat the contract as void; & 
the contract was entered into solely through the 
mistaken belief of both parties that the said sample 
was a sample of the one hundred chests, & would 
not have been entered into but for the said mis- 
take :—Held: the plea was bad, because it failed 
to show that a ct. of equity would have granted 
& Paine relief in favour of defts. against their 
liability to deliver the tea ex the ship S.—-Scorr 
v. LITTLEDALE (1858), 8 IE. & B. 815; 27 L. J. 
Q. B. 201; 4 Jur. N.S. 849; 120 EB. R. 304. 
as ‘—Oonsd. Smith », Hughes (1871), 1. R. 6 Q. B. 

; 7 


entd. R. v. Hehir (1895), 18 Cox, CLC. 26 

118. .| — Trader, having sold some 
silver articles, sent to & seen by the buyer, at a 
price calculated at a certain rate, on a certain 
weight of silver, which was paid, afterwards sought 
to recover the supposed balance of the price, upon 
double the weight of silver, alleging a manifest 
mistake in the weight, & setting up fraud in the 
buyer in taking advantage of it. Fraud being 
negatived by the jury, the verdict was entered for 
deft., &, semble, there could be no claim on the 
ground of implied contract.—-FaLcK v. Goocu 
(1865), 4 FF. & F. 589. 
_ 119. ——-- -——-.1—PIltf. saw an advertisement 
In a newspaper inviting tenders for the supply 
of certain goods required by a board of guardians. 
He tendered on a printed form supplied by the 
guardians for the supply of a certain disinfectant 
manufactured by him. The tender was accom- 
panied by a sample of the disinfectant labelled 
‘* Anite,’’ which was delivered to an officer of 
defts. On the printed tender defts. had asked for 
a tender for ‘“ Heydozone,” & pltf. omitted to 
alter the word ‘ Ifeydozone” into the word 
‘* Anite ’’ on the tender, so as to make the tender 
agree with the label on the sample delivered. 
Defts. accepted the tender of pltf. for the supply 
of “ Heydozone ” :—Held: pltf. had failed to 
show that the minds of the two contracting partie 
were not ad idem, or that defts. had misled him i 
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any way, & consequently the contract was binding 
peng ean OHNSON v. ISLINGTON UNION (1909), 
73 J. P. 172. 

Sale by sample.|—See SALE OF GOODS. 

120. Alienation of dividends of separate property 
—Clause against anticipation.)—A married woman 
having personal property under a will for life & 
absolutely, a settlement is made of it to her 
separate use without power of anticipation, with 
a power of appointment by deed. Without 
adverting to the clause against anticipation, & in 
alleged ignorance of its existence, she & her 
husband grant an annuity in consideration of 
£215, & an order is made for payment of the 
dividends of her separate property to the grantee 
to secure the annuity, & he receives the dividends 
& hands over the surplus from time to time. The 
clause against anticipation is then discovered, & 
the wife petitions for discharge of the order for 
payment of the dividends to the grantec of the 
annuity, for restitution of the money received, & 
for costs against the grantee & his solr. :—Held: 
the order must be discharged, & the restitution not 
being pressed for, no order made upon that part 
of the petition, but costs given against the grantee, 
his solr., & her husband.—Forty v. Reay (1855), 
3 W. R. 317, 

121. Sale of interest in partnership — Copyholds 
described as freeholds.)|—Pltf. & deft. had been 
partners in a brewery to which a number of tied 
houses were attached. In an action between 
them an order was made for dissolution & sale by 
tender. By the chief clerk’s certificate deft. was 
declared the purchaser, as being the highest 
bidder, of the moiety of pltf. The conditions, 
which were prepared by pltf.’s solr. & approved by 
deft.’s solr. & deft., provided that the title should 
be accepted as it stood, the properties being well 
known to both parties, & nothing was said about 
compensation. It subsequently transpired that 
certain of the properties which were to be con- 
veyed as freeholds were copyholds. Negotiations 
thereupon took place between the parties & their 
legal advisers, &, as it was feared that there would 
be delay, the properties being in mtge., a con- 
veyance was executed by pltf. in the form settled 
by counsel. Deft., having had to pay a large sum 
in respect of enfranchisement of the copyholds, 
took out a summons in the action, in which he 
asked that pltf. might be ordered to pay him one 
half of that sum in effect by way of compensation : 
—-Held: the principle laid down in JAfortlock v. 
Buller (1804), 10 Ves. 315, & Castle v. Wilkinson 
(1870), 5 Ch. 536, which allowed the purchaser to 
insist on having all the vendor could convey, with 
a compensation for the difference, was confined 
to the class of cases where the vendor knew the 
title & the purchaser did not, & had no application 
to the present case ; therefore, it was unnecessary 
to consider whether compensation could be enforced 
by a purchaser after the money was paid & the 
conveyance executed.—HOoOpcRaFTr v. HOPCRAFT 
(1897), 76 L, T.. 341. 

122. Settlement— On void marriage.|—A lady 
having actually married with the consent of 
ee named by her deceased putative 
ather, & confirmed by the Ct. of Ch., she suffered 
a recovery, & declared the uses to the joint appoint- 
ment of herself & her husband, with remainder in 
strict settlement. It being discovered that her 
supposed marriage was void, because at the time 
thereof her legal father was alive, & did not consent 


as to which the ct. should grant equit- 
able relief.—WHITAKER v. RUMBLE 


Part I[IJ.—MisTakeE or Fact. 


to the marriage, the parties conceived that the 
settlement & recovery were void, & executed a 
deed of revocation, & suffered another recovery, 
after which the lady made a new settlement :— 
Held: the recovery & first settlement were valid, 
although made under a mistake of the situation 
in which the parties stood.—BoUGHTON v. SANDIL 
LANDS (1811), 3 Taunt. 342; 128 E. R. 136. 


Annotations :—Mentd. Tanner v. Babbage (1835), 4 L. J. Ch 
101; Proby v. Landor (1860), 28 Beav. 504. 


B. Unilateral Mistake. 
(a) Not Contributed to by Other Pariy. 

128. Whether contract invalidated — Sale a: 
land—Mistake as to county in which property 
situated.|-SHIRLEY v. Davis (prior to 1802) 
cited in 6 Ves. at p. 678; 31 E. R. 1254. 
Annotations :—Consd. Drewe v. Hanson (1802), 6 Ves. 675. 

Mentd. Halsey v. Grant (1806), 13 Ves. 73. 

124. Purchase of leasehold—-Mistake as to 
restrictive covenants.!—Deft. entered into a con 
tract to purchase leaseholds, after his solr. had 
perused the leases. He intended to apply the 
property to a purpose which it turned out was 
prohibited by the lease :—Held: whether th 
vendor knew the purchaser’s intention or not, th 
purchaser was bound specifically to perform his 
contract.— MORLEY v. CLAVERING (1860), 29 Beav 
84; 54 I. R. 558; subsequent proceedings (1861). 
30 Beav. 108. 

125. Sale of goods — Mistake by buyer 
known by seller—Passive acquiescence of Cope oe 
Pitt. offered to sell to deft. oats, & exhibited a 
sample ; deft. took the sample, & on the following 
day wrote to say that he would take the vats for 
the price of 34s. per quarter. Deft. afterwards 
refused to accept the oats, on the ground that they 
were new, & he thought he was buying old oats ; 
nothing, however, was said at the time the sample 
was shown as to their being old, but the price was 
very high for new oats. The judge left to the jury 
the question whether pltf. had believed deft. to 
believe, or to be under the impression that he was 
contracting for old oats, & if they were of opinion 
that pltf. had so believed, he directed them to 
find for deft. The jury having found for deft. :— 
ffeld: there must be a new trial (1) (COCKBURN, 
C.J.) on the ground that the passive acquiescence 
of the seller in the self-deception of the buyer did 
not entitle the latter to avoid the contract ; 
(2) (BLACKBURN, J.) on the ground that there is 
no jegal obligation in a vendor to inform a_pur- 
chaser that the latter is under a mistake not 
induced by the act of the vendor; & that the 
direction did not bring to the minds of the jury 
the distinction between agreeing to take the oats 
under the belief that they were old, & agreeing to 
take the oats under the belief that pltf. contracted 
that they were old; (3) (HANNEN, J.), on the 
ground that the direction did not sufficiently 
explain to the jury, that in order to relieve deft. 
from liability, it was necessary that they should 
Jind, not merely that plt£. believed deft. to believe 
that he was buying old oats, but that pltf. believed 
deft. to believe that he, pltf., was contracting to 
sell old oata. 

If therefore in the present case pltf. knew that 
deft., in dealing with him for oats did so on the 
assumption that pltf. was contracting to sell him 
old oats, he was aware that deft. apprehended the 
contract in a different sense to that in which he 
Ineant it, & he is thereby deprived of the right to 
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insist that deft. shall be bound by that which was 
only the apparent & not the real bargain (HANNEN, 
J.).—SMITH v. HUGHES (1871), L. R. 6 Q. B. 597 ; 
40 L. J. Q. B. 221; 25 L. T. 329; 19 W. R. 1059. 


Annotations :—As to (3) Consd. Pope & Poarson v. Buenos 
Ayres New Gas Co. (1892), 8 T. L. R. 758. Apld. Ewing 
& Lawson v. Henbury (1900), 16 T. L._R. 140; Scott 
v. Coulson, (1903) 1 Ch. 453. Generally, Mentd. Lovell & 
Christmas v. Wall (1911), 104 L. T. 85; Pocahontas Fuel 
Co. (Incorporated) v. Ambatielos (1922), 27 Com. Cas. 148. 


(b) Contributed to by Other Party. 


126. Whether contract invalidated — Uninten- 
tional contribution.|—Specific performance of a 
contract will not be enforced where deft. las con- 
tracted under a mistake to which pltf. has by his 
acts even unintentionally contributed.—BaskK- 
COMB v. BECKWITH (1869), L. R. 8 Eq. 100; 38 
L. J. Ch. 536; 33 J. P. 580; 17 W. R. 812; sub 
nom. BASCOMB v. BECKWITH, 20 L. T. 862. 
annotation :—~Consd. Denny v. Hancock (1870), 18 W. JR. 

O66. 

127. Knowledge of other party’s mistake.] 
—SMITH v. Huaups, No. 125, ante. 

128. Property misdescribed by vendor— 
As to rental.]—In an action upon a contract to 
purchase leasehold premises, sold by auction on 
the terms of a prospectus overstating the rental, 
such false statement, even notwithstanding the 
usual provision against errors of description, will 
vitiate the contract. 

This is not a mere misdescription, & even if it 
were by mistake, it is one of those gross mistakes, 
to the advantage of the party making it, which 
in law vitiates a contract. ... It is immaterial 
whether he [ pltf.] misstated it watuly: if he stated 
it falsely (WILLES, J.).—Woop v. KEEP (1858), 
1F. & F. 831, N. P. 

129, ——- ——— ———.]—_In deciding whether a 
purenaces is getting substantially that which he 

argained for, the ct. is bound to consider every 
incident by which the property offered to be 
assured can be differentiated from that con- 
tracted for. If the sum of those incidents really 
alters the subject-matter, then the purchaser 
can repudiate the contract ; if, on the other hand, 
the subject-matter remains unaffected or so little 
affected as to be substantially that which was 
agreed to be sold, then the purchaser must be held 
to his contract. 

By an agreement in writing a vendor agreed to 
sell, & oa purchaser agreed to purchase, thirteen 
frechold houses let on six leases for a term of 
ninety-nine years at ground rents amounting in the 
aggregate to £72. One pair of houses was 
described in the contract as let at one entire rent 
of £11 10s., each of the next four pairs at one rent 
of £11, & the last three houses at one rent of 
£16 10s. The title shown was for twelve houses 
at a rent of £5 10s. each, & one at a rent of £6, each 
of such rents issuing out of & secured by one of the 
shirteen houses instead of the six rents described 
n the agreement. The agreement contained a 
provision that ‘if there be any misstatement 
or error in the description of the premises ’’ no 
szompensation should be allowed or the sale 
annulled. In an action by the purchaser for 
rescission of the contract & a return of the deposit 
m the ground of misdescription:—Held: the 
wroperty which the vendor offered to convey was 
substantially different from that which the pur- 
thaser contracted to buy; the clause providing 
shat a misstatement or error should not annul the 
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contract did not apply, & the purchaser was 

entitled to rescission & a return of his deposit.— 

LEE v. Rayson, [1917] 1 Ch. 613; 86 L. J. Ch. 

405; 116 L. T. 536; 61 Sol. Jo. 368. 

30. ———.] —- The conditions of sale of a 
public-house stated that it was in the occupation 
of a tenant. <A brewer, intending to use the 
public-house for the sale of his beer, agreed to buy 
it. He afterwards learnt that it was under a lease 
to another brewer for a term of which eight years 
were unexpired :—Held: the purchaser was not 
bound to ascertain from the tenant the terms 
of his tenancy ; in such a case the vendor could 
not enforce specific performance.—CABALLERO t. 
HENTY (1874), 9 Ch. App. 447; 43 L. J. Ch. 635 ; 
30 L. T. 314; 22 W. RB. 446, L. JJ. 

«{nnotations :—Refd. Phillips v. Miller (1875), L. KR. 10.C. P. 
420; Manson v. Thacker (1878), 7 Ch. D. 620. Mentd. 
L. & N. W. Ry. v. Boulton (1890), 62 L. T. 392. 

131, ——— As to covenants.|}—It is a suffi- 
cient defence to a vendor’s action for specific 
performance of an agreement to purchase land that 
the purchaser was induced or allowed to sign the 
agreement on the faith of an assumption that the 
property was not subject to any ‘“ unusually 
restrictive ’”) covenants, whereas in fact it was 
subject to a covenant to build at the request of the 
origina] grantor, such covenant, though probably 
not enforceable against the purchaser, yet render- 
ing it possible that he might be called upon to 
allow buildings to be erected, or be harassed by 
claims to that effect. 

A. agrced to purchase from B. a plot of land & 
dwelling-house, in the neighbourhood of a large 
town, of which B. was mtgec., with power of sale, 
& which were held by his mtgor. subject to a 
covenant “that he, his heirs, exors., adminis- 
trators, or assigns . . . would, at the request of 
the original grantor, his heirs or assigns, erect & 
build upon the said plot of Jand one or more 
dwelling-house or  dwelling-houses.”” In the 
margin of the draft agreement A.’s solrs., who had 
not seen the decd containing the covenant, had 
written the following note: ‘‘ We assume that the 
covenants... include nothing unusually re- 
strictive.” This assumption was not negatived 
by ., & the agreement was eventually signed by 
A. on the faith of its being correct. Upon the 
discovery, however, of the existence of the above 
covenant, A. refused to complete his purchase :-— 
Held: in an action by B. for specific performance, 
A. could not be compelled to complete; since, 
though he probably could not be forced actively 
to fulfil the covenant, he might nevertheless 
be called upon under it to allow B. to build upon 
the land, or at any rate be harassed by claims to 
that effect or otherwise under the covenant.— 
ANDREW v. AITKEN (1882), 22 Ch. 1). 218; 52 
L. J. Ch. 204; 48 L. T. 1483 31 W. R. 425. 

As to misleading particulars generally, see SALE 
OF LAND. ; 
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KANE (MARQUIS) (1859), 21 Dunl. (Ct. 
of Sess.) 957; 31 Se. Jur, 525.—SCOT. 
Mistake of mortgagor as 
to amount of debt secured. }—-MERCHANTS 
BANK t. Bostwick (1878), 3 A. R. 24. 


MISTAKE. 


133. .] — Deft. by letter, offered to 
sell some property to pltf. for £1,250; pltf. by 
letter, accepted the offer. Deft. had, by mistake, 
inserted £1,250 instead of £2,250 in his letter, & 
he immediately gave notice of the error. The ct. 
refused to enforce the contract.—WEBSTER Uv. 
CECIL (1861), 80 Beav. 62; 54 E. R. 812. 


Annotations :—Distd. Tamplin v. James (1880), 15 Ch. D. 215. 
Apld. Hodson v. Thetard (1907), 51 Sol. Jo. 482. Refd. 
Aspinalls to Powell & Scholefield (1889), 60 L. T. 595. 


134. .} — At a sale of an estate by 
auction under the direction of ct., J., having 
previously been informed of the value of the 
timber, purchased lot 2, & agreed to take the timber 
at the price named by the auctioneer. The chief 
clerk confirmed the sale & filed his certificate. It 
was subsequently discovered that the value of the 
timber on a portion of the lot had been, by the 
mistake of the auctioneer, omitted :—Held: the 
purchaser was entitled to hold the property with- 
out submitting to a valuation of the timber.— 
GRIFFITHS v. JONES (1873), L. R. 15 Eq. 279; 
42 L. J. Ch. 468; 873. P. 357; 21 W. R. 470. 
ela :—Reid. Itc Clayton, Smith v. Tho Co., [1920] 

1 257, 


135. «| — Pope & PEARSON v. BUENOS 
AYRES NEw Gas Co. (1892), 8 T. L. BR. 758, C. A. 

136. ——.|— Ewine & Lawson v. IIAN- 
BURY & Co. (1900), 16 T. L. R. 140. 

.innotation :—Refd. Faraday v. Tamworth Union (1916), 

861. J. Ch. 436. 

137. —-— -——.] — Defts., in answer to ad- 
vertisements of pltfs., tendered for a supply of coal 
for a period of one year, & pltfs. duly accepted 
the tender in the form prescribed by the Local 
Govt. Board. On hearing of the acceptance defts. 
withdrew their tender, on the ground that the 
pe stated therein was so stated by mistake. 
*Itfs. bought coal elsewhere at a higher price & 
sued defts. for the difference :—Held: the tender 
& acceptance, in the form prescribed by the 
Local Govt. Board, constituted a complete con- 
tract, defts. were not entitled to withdraw their 
tender after such acceptance, &, in the absence of 
evidence of mala fides, pltfs. were entitled to hold 
defts. to the terms of such contract.—ISLINGTON 
UNION v. BRENTNALL. & CLELAND (1907), 71 J. PV. 
407; 51. G. R. 1219. 

138. .}—Deft. offered freehold land to 
pitf. at a price based upon a valuation made in 
1895, forgetting the existence of a recent valuation 
at a much higher figure. Pltf. accepted the offer 
in terms which were not identical in every respect, 
but sufficient to constitute an open contract :— 
Held: the ct., in the exercise of its discretion, 
would not enforce the contract.—HOvsoN v 
THETARD (1907), 51 Sol. Jo. 483. 

189. .|—The case is, in truth, a case 
of the purchase & sale of land, where the price to 
be paid for the land, the thing to be given in 
exchange for it, is uncertain, not only in value, 
but in nature & character. . . . In such a case the 
ct. will not enforce the agreement, though deft. 
may himself be responsible for the ambiguity, on 
the ground that ‘it is against conscience for a 
man to take advantage of the plain mistake of 
another, or, at least, that a cl. of equity will not 
assist him, in doing so.” ...%In Calverley v. 
Williams, Williams v. Calverley, No. 159, post, LORD 
THURLOW goes the length of holding that in such 
cases, there is no contract, the parties misunder- 
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oe Co, (1910), 15 W. L. R. 383. 
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standing one another, the one proposing to buy one 
thing, the other to sell another (LoRD ATKINSON).— 
DOUGLAS v. BAYNES, [1908] A. C. 477; 78L. J. P.C. 
13; 99 L. T. 599; 24 T. L. BR. 896, P. CG. 

140. ——_- -I—WEDDEL v. BOARD OF TRADE 
(1923), 155 L. 'T. Jo. 550. 
Where specific performance claimed.}]— 
See SPECIFIC PERFORMANCE. 








SUB-SECT. 8.—MISTAKE AS TO QUANTITY OR 
EXTENT OF SUBJECT-MATTER. 
A. Mutual Mistake. 


141. Whether ground for relief—Sale of land.’1— 
STAPYLTON v. Scott, NICHOLSON v. STAPYLTON, 
No. 89, ante. 

142. -|}— On a sale of a leasehold 
interest of lands, described in the particulars as 
held for a term of twenty-three years, at a rent of 
£55, & as comprising a yard, one of the conditions 
was, that if any mistake should be made in the 
description of the property, or any other error 
whatever should appear in the particulars of the 
estate, such mistake or error should not annul or 
vitiate the sale, but a compensation should be 
made to be settled by arbitration. The yard 
was not, in fact, comprehended in the property 
held for the term at £55, but was held by the 
vendor from year to year, at an additional rent. 
It was essential to the enjoyment of the property 
leased for the twenty-three years. It did not 
appear that the vendor knew of the defect :—Held : 
this defect avoided the sale, & was not a mistake 
to be compensated for under the above condition ; 
although, after the day named in the conditions for 
completing the purchase, & before action brought 
by the vendee, the vendor procured a lease of the 
yard for the term to the vendee, & offered it to 
him.-—DOBELL v. HUTCHINSON (1835), 3 Ad. & Tél. 
$65: 1 Har. & W. 394; 5 Nev. & M. K. LB. 251 ; 
4L.J. K. B. 201; 111 &. A. 448. 
alnnotations :—Consd. Re Faweett & Holmes’ Contract 

(1889), 42 Ch. D. 150. Mentd. Ridgway v. Wharton 

(1857), 6 H. L. Cas. 238 ; Matthews v. Baxter (1873), 28 


1. T. 669; Veiree v. Corf (1874), L. RY Q. B. 210; 
Thomas v. Brown (1876), 45 L. J. Q. B. 811; Cave v. 
Hastings (1881), 7 Q. B. D. 125. 

-]—See, further, SALE OF LAND. 

143. -——- Mistake as to term of lease — In- 
junction against reversioner.|—-WILDE v. ASHLEY 
(1838), 2 Jur. 679. 

144, Purchase of share in partnership — 
Mistake in balance sheet prepared by See PE TT 
Pitf. agreed to purchase a share in a partnership 
business, on the footing of a balance sheet pre- 
pared by an accountant employed by the vendor 
Which all parties believed, with the exception of 
slight errors, to be & was treated as, generally 
correct. It turned out to be grossly inaccurate 
in regard to the existing liability. The ct. set 
uside the contract.—CHARLESWORTH v. JENNINUS 
(1864), 34 Beav. 96; 11 L. T. 489; 55 E.R. 569. 

145. —— Sale of goods— By auction — Mistake 
as to lots.|—-Plitfs. instructed an auctioneer to sell 
by auction a number of bales of hemp & of tow. 
The goods were described in the auctioneer’s 
catalogue as so many bales in different lots with 
the same shipping marks & without disclosing the 
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difference in the commodities. Before the sale 
samples of the hemp & tow were on view in a show 
room on the floor of which the catalogue numbers 
of the lots of hemp & tow were marked in chalk 
opposite the respective samples, & defts.’ manager 
examined the hemp but not the tow, as he was not 
intending to bid for tow. When the lots repre- 
senting the tow were put up for sale in the auction 
room, defts.” buyer made a bid which was an 
extravagant price for tow, & the lots were at once 
knocked down to him. In an action against defts. 
for the price of the tow the jury found that the 
auctioneer intended to sell tow; that defts.’ 
buyer intended to bid for hemp; that the auc- 
tioneer believed that the bid was made under a 
mistake, but that he had reasonable grounds for 
believing that the mistake was merely as to value ; 
that the form of the catalogue & the negligence of 
defts.’ manager in not more closely examining 
the samples at the show room & identifying them 
with the lots in the catalogue contributed to cause 
the mistake :—Held: the parties were never 
ad idem as to the subject-matter of the proposed 
sale, & there was, therefore, no contract of sale.— 
SCRIVEN BROTHERS & Co. v. HINDLEY W& Co., 
Cel 3K. B. 564; 83 L. 7. K. B. 40; 109 L. T. 
v2. 

146. Inclusion of chattel not owned 
by vendor.]—A co. became surety for a borrower 
& he gave the co. a charge on the proceeds of the 
sale of a number of pictures, which by mistake 
included a Vandyck. The Vandyck belonged not 
to the borrower, but to his wife, who did not know 
of the charge until after it} had been executed. 
The pictures, including the Vandyck, were sold, 
& on the following day the borrower's wife claimed 
her picture. The co. having gone into liquida- 
tion :—Held: in the circumstances the liquidator 
was not entitled to retain the proceeds of the sale 
of the Vandyck.—FRe CHAPLIN, MILNE, GRENFELL 
& Co., Lrnp. (1915), 31 T. L. RR. 279. 


RK. Lffect of Conveyance. 
147, Too much land comprised in conveyance.| 








—CLIFFORD v. LAUGHTON (1607), ‘Toth. 21; 21 
E.R. 111. 

148. —- .] —Braumont v. Bramuiey, No, 329, 
post. 

149. ——-- Mistake of joint agent.) — Surveyors 


appointed to make a partition between tenants 
in common, having, by mistake, allotted to one of 
them a piece of land which belonged to him 
exclusively ; & several of the allotments having 
been sold before the mistake was discovered, the 
ct. decreed a pecuniary compensation to be mace 
to him.—DaAcrE v. GORGES (1825), 2 Sim. & St. 
454; 4L. J.O.8. Ch. 50; 5785. BR. 420. 

150. -]— Particulars of sale described lot 5 
as consisting of a leaschold house, No. 20, of a 
certain description, with a yard, at. the end of 
which was a coachhouse & stable, & small yard 
beyond with extra stable; & stated, that the 
house was occupied by W., the yard, coachhouse, 
etc., by H. Lot 6 was described as a leasehold 
house, *‘ No. 21, adjoining lot 5, & of similar design 
& accommodation. Is now & has been for years 
in the occupation of T.’’ The two houses were 
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built on adjoining strips of land, each held under a 

separate lease. he small yard & extra stable lay 

behind No. 21, & were comprised in the lease 
of lot 6. The occupations were as stated in the 
articulars. Pltf. purchased lot 5, deft., H., lot 6. 
>Itf. took an assignment from the vendor of the 
prone in the lease of lot 5, & no more. H. on 
he following day, took an assignment of all 
the propert comprised in the lease of lot 6, thus 
obtaining the legal estate in the small yard & 
extra stable :—Held: pltf. was entitled to an 
assi ent from H. of the small yard & extra 
stable, for that, according to the true construction 
of the particulars, H. had not contracted to 
purchase them, but pltf. had.—LrEuty v. HILLas 
1858), 2 De G. & J. 110; 27 L. J. Ch. 5343; 22 

J.P. 96; 4 Jur. N. S. 1166; 6 W. R. 217; 44 

BE. R. 929; sub nom. LENTY v. Hinwas, 30 L. T. 

O. 8S. 299, L. C.; eubsequent proceedings, sub nom. 

WILD v. Hituas, 28 L. J. Ch. 170. 

Annotations :-—Distd. Ellis v. Hills & Brighton & Preston 
A. B. O. Permanent Benefit Bldg. Soc. (1892), 67 L. T. 
287. Apld. Craddock v. Hunt, (1923] 2 Ch. 136. 

151. Sale of lease at undervalue.] — Where, by 
the mutual mistake of vendor & purchaser as to 
the duration of a leasehold interest, it had been 
sold at a price considerably below its valuc. & the 
conveyance had been executed & the purchaser 
let into possession, upon a bil] filed some years 
afterwards by the vendor against the representa- 
tives of purchaser :—Held: vendor was not en- 
titled to be relieved against the mistake.—OKIL1 v. 
WHITTAKER (1847), 1 De G. & Sm. 83; 8 L. T. 
O.8.512; 11 Jur. 141; 68 E. R. 981; on appeal, 
2 Ph. 888, L. C. 

Annotations :—Apld. Besley v. Besley (1878), 9 Ch. D. 108. 


tefd. Manson vp. Thacker (1878), 7 Ch. D. 620; Allen v. 
Richardson (1879), 13 Ch. D. 624. 


152. Assignment of interest in residuary estate 
—Including fund not known to exist at time of 
assignment.}—IT. was entitled for life to the interest 
of certain residuary estate, to the principal 
of which the wife of J. was entitled absolutely. 
H., being largely indebted to J., executed an 
indenture assigning to J. all his, IJ.’s, interest in 
the residuary estate. It was subsequently dis- 
covered that the residuary estate consisted partly 
of a fund, the existence of which was unknown to 
either of the parties at the time of the execution 
of the indenture. H. thereupon filed a bill which, 
not complaining that the indenture had been 
executed ve fraud, sought to exclude from its 
operation the additional fund by treating the 
indenture merely as a security for the amount 
then due from H. The Lord Chancellor, however, 
dismissed the bill, holding that the words of the 
indenture were sufficient to pass the intcrest of H. 
in the fund in question, & that no case was made 
on the pleadings for reforming the instrument.— 
HOWKINS ?. JACKSON (1850), 2 Mac. & G. 372; 2 
H. & Tw. 801: 19 L. J. Ch. 451; 42 E.R. 144, LC, 
Annotation :—Distd. Turnor v. Turner, Hall v. Turner (188), 

14 Ch. D. 829. 


158. Release -—— To be construed according to 
intention at time of execution.|—It is to my mind 
impossible to read this deed [of release] without 
seeing that it is addressed to the state of things & 
to the amount of property of which the parties 
were aware & that it has no application & could 
have no application to property of the existence 
of which they were unaware. It is an arrangement 
with regard to a state of things then own 
(MaLins, V.-0.).—TURNER v. TURNER, HALL »v., 
TURNER (1880), 14 Oh. D. 829; 42 L. T. 495; 
44 J.P. 784; 28 W. R. 859. 

Annotation :—Mentd. Monk v. Arnold (1902), 86 L. T. 580. 


MISTAKE. 


154. Mistake as to defect in title to property 
conveyed—Caveat emptor.]|—-A. agreed to take an 
underlease for whatever term B. held. By mistake 
of B.’s solr. the underlease purported to grant a 
term seven years longer than that B. held. The 
underlease contained the usual qualified covenant 
for quiet enjoyment. A. entered into possession 
& held it until nearly the end of B.’s term. Then 
B.’s exors., finding out the mistake wrote to A. 
that they would be obliged to require him to give 
up possession at the end of the term which B. 
really held. A. procured a fresh lease from the 
ground landlord at an increased rent, & claimed 
the amount of such increased rent for the seven 
years as damages for misrepresentation & breach 
of the covenant for quiet enjoyment :—AHeld : 
it was the duty of A. to look at the original lease, 
& not having done so he could not recover damages 
for the common mistake.—BEsSLHY v. BESLEY 
(1878), 9 Ch. D. 103; 38 L. T. 844; 42 J.P. 806; 
27 W. R. 184. 


| Annotations ~Apid. Allen v. Richardson (1879), 13 Ch. D. 
B. D. 255 


524. Consd. Joliffe v. Baker (1883), 11 Q. B. D. 5. 
Overd. Paimer v. Johnson (1884), 13 Q. B.D. 351. Apprvd. 
Clayton v. Leech (1889), 41 Ch. D. 108. The language of 
all the judgments in J’almer v. Johnson, No. 157, post, 
appears to treat Besley v. Besley as wrong, but that is 
erroneous. All that was intended, as I think, was to 
decide that any expressions in Besley v. Besley which laid 
down a principle inconsistent with that laid down in 
Palmer v. Johnson were wrong. It had been cited as an 
authority for the proposition that, in the absence of fraud, 
no relict for misdescription could be given after convey- 
ance ; perhaps the language in it may have been too wide : 
& so far, if at all, as it supported that proposition, it wa: 
overruled. When, however, the fact is looked at, that in 
Besley v. Besley there was no agreement for compensation 
the decision in that case is not inconsistent with Palmer v 
Johnson, & in my opinion it was rightly decided (BOWEN 
L.J.). Mentd. Debonham v. Sawbridge, {1901} 2 Ch. 98, 


155. .|— Deft., believing his term 
had thirty years to run, agreed to grant an under- 
lease for twenty-one years to pltf., nothing being 
said about compensation for misdescription. 
Pitf. did not investigate deft.’s title, & a year 
after the lease was granted it was discovered that 
deft.’s term had only fourteen years to run. PItf. 
then brought this action claiming rectification of 
the lease & compensation :—Held: as there was 
no contract as to compensation, & pltf. claimed in 
respect of a defect in the title which he might have 
discovered before he took the lease, he was not 
entitled to any compensation. after he had taken it. 
—CLAYTON v. LEECH (1889), 41 Ch. D. 108; 61 
lL. T. 69; 387 W. R. 663, C. A. 
-Innotations :—Refd. Debenham v. Sawbridge, 

98; Saunders v. Cockrill (1902), 87 L. T. 

Baynes v, Lloyd, [1895] 1 Q. B. 830, 

156. Account taken on wrong basis — Mistake 
of accountant.)—Applt. advanced £15,000 to resp., 
to be used in the business of resp. for five years. 
In return for the advance applt. was to receive 
interest & 374 per cent. of the profits of resp.’s 
business. The contract stipulated that there 
should be an annual audit of resp.’s business 
by the firm of M. & co., accountants, & that their 
certificate as to the profits should be binding on 
both parties. For four years resp.’s books were 
audited by G.,a member of the firm of M. & co. 
Subsequently applt. raised this action against 
resp. for a judicial account on the ground that 
the audits had not been in terms of the agreement 
in respect that the auditor did not know that his 
estimate of the profits was to be binding on applt. 
& resp. G. swore in his evidence that he did not 
know of this agreement, & that if he had he would 
have made out the account in a somewhat different 
form :—Held : there must be a new account taken, 
the auditor being unaware that his audit was to be 
final between the parties.—TEACHER v. CALDER, 
[1899] A. C. 451. 








1901) 2 Ch. 
30. entd. 


Part [II.—MisTakeE or Fact. 


457. Conveyance containing express contract 
for compensation—In case of mistake.}—PIitf. 
purchased at & sale by auction certain property 
belonging to deft. described in the particulars of 
sale as producing a net annual rental of £39, & 
one of the conditions of sale was, ‘‘ if any error, 
misstatement, or omission in the particulars be 
discovered, the same shall not annul the sale 
but compensation shall be allowed by the vendor 
or purchaser as the case may require.” After the 
conveyance, without any covenants, had been 
executed by deft. to pltf., it was discovered by pltf. 
that the rental of £39 was a gross rental, the net, 
rental being considerably less:—Held: notwith- 
standing the error was not discovered until after 
the conveyance, pltf. was entitled to compensa- 
tion under the conditions of sale.—PALMER v. 
JOHNSON (1884), 13 Q. B. D. 851; 53 L. J. Q. B. 
348; 51L. T. 211; 33 W. R. 36, C, A. 


Annotations :-—-Expld. Clayton v. Leech (1889), 41 Ch. D. 
103. Distd. Greswolde-Williams v. Barneby (1900), 49 
W. R. 203. Consd. Saunders v. Cockrill (1902), 87 L. T. 
30. Refd. Re Orange & Wright's Contract (1885), 52 
L. T. 606; A.-G. & Hare v. Met. Ky. (1893), 69 L. T. 811; 
Mason v. Schuppisser (1899), 81 I. T. 147. Mentd. De 
Lassalle v. Guildford, (1901) 2 K. B. 215. 


158. -]—CLAYTON v, LEECH, No. 155, 
ante. 
See, further, SALE OF LAND. 








C. Parties not ‘* ad idem.”’ 


159. Sale of land—Purchaser intending to pur- 
chase property not intended to be sold.j|—Pur- 
chaser not entitled to a conveyance of part, though 
answering the gencral description in the advertise- 
ment of sale, as it was not in the contemplation 
of either party at the time of the purchase or 
conveyance ; purchaser being referred to a more 
particular description, which did not include that 
part.; & the surrender having been made accord- 
ing to that & from his own instructions. If one 
party thought he had purchased bond fide part. of 
an estate, which the other thought he had not sold, 
it is a ground to set aside the contract. If both 
understood the whole was to be conveyed, it must ; 
otherwise if neither understood so.-—CALVERLEY v. 
WILLIAMS, WILLIAMS v. CALVERLEY (1790), 1 Ves. 
210; 30 EB. R. 306. 

Annotations :—Folld. Clowes_v. Higginson (1813), 1_Ves. 


& B. 524. Apld. Price v. Ley (1863), 4 Giff. 235. Refd. 

Manser v. Back (1848), 6 Hare, 443; Douglas v. Baynes, 

11908) A. C. 477. 

160. --—— -———..] -- CLOWEsS v. TlIGGINSON, No. 
70, ante 

161. --—.]-—-A purchaser complaining 





that his conveyance did not comprise the whole of 
the property which he had contracted for, filed 
his bill for a conveyance of the remainder... . 
The bill was dismissed. 

The purchaser immediately after the agreement, 
& before the conveyance, is entitled to have every- 
thing which the agreement, strictly interpreted, 
gives him; & if a conveyance be executed for the 
purpose of giving effect to & executing the agree- 
ment, & that conveyance, by fraud, accident or 
mistake should give the purchaser less than the 
agreement entitled him to, I have no doubt that 
he may effectually call upon the ct. to rectify the 
defective conveyance & give him all that the 
agreement compehended (WIGRAM, V.-C.).—HwUM- 
Horas v. HORNE (1844), 3 Hare, 276; 67 H. R. 
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lll 

162, ——— ——.] — BAXENDALE v. SEALE, No. 
107, ante. 

163. ——- ——-.|—_(1) P., in Aug. 1861, agreed 


in writing to purchase a house & premises of I. 
supposing that he was seised in fee, but he subse- 
quently discovered that L. possessed only an agree- 
ment from B. for a lease for a short term, of which 
five years & a half were unexpired, with an option 
of purchase. PT. agreed in writing to purchase for 
the sum of £2,500 “the benefit of L.’s agreement 
with his lessor ’’ & he covenanted to perform all 
L.’s covenants in the agreement for a lease. L. 
admitted that this contract was erroneous. It was 
subsequently discovered that B. had not a freehold 
title to more than three-fourths of the property, 
& P. consequently refused to complete his purchase. 
L. brought an action to recover £600, the declara- 
tion stating that pltf. in the action seught to 
recover £500 only under the first count, the sum of 
£2,500 having been inserted in the agreement by 
mistake for £500. P. instituted this suit to have 
the agreement set aside, & to have the action 
stayed, & dealt with by the ct. On the motion 
for a decree :—Held: the mistake in the agree- 
ment rendered it null & void, & ordered it to be 
delivered up to be cancelled & deft. to pay the costs 
of the suit & of the action. 

(2) Where a written agreement between a 
vendor & a purchaser did not express the intention 
of either of the parties, the ct., upon a bill by the 
purchaser against the vendor to set aside the agree- 
ment, admitted parol evidence to show that there 
was a mistake in the agreement as to the subject- 
matter of the purchase, & accordingly set the 
agreement aside.—PRICE v. LEY (1862), 4 Giff. 235 ; 
32 L. J. Ch. 53803; 71. T. 845; 9 Jur. N.S. 295; 
11 W. R. 3899; 66 E.R. 692; on appeal (18638), 
11 W. BR. 475, L. JJ. 

164. .} -—— The rule that the ct. will 
not interfere to rectify an instrument unless it is 
proved that the mistake was common to both 
parties, docs not apply to the case of a contract 
which has been executed between parties in the 
relation of vendor & purchaser, whom it is in the 
power of the ct. to replace in their original position. 
Accordingly where, in a conveyance of messuages, 
the plan on the deed comprised a pieco of land 
not intended by the vendor to be included, a 
decree was made to rectify the deed, an option 
being given to the purchaser to have his contract 
annulled ; but, having regard to the conduct of 
the parties, no costs were given on either side. 

With regard to costs in such cases, they must 
depend on the conduct of the parties. When the 
mistake is entirely owing to the conduct of pltf., 
then he must pay all the costs of the suit. en 
deft. has been aware of the mistake from the 
beginning, & refused to rectify it, then the costs 
must be given against him (LORD RoOMILLY, M.R.). 
—THIARRIS v. PEPPERELL (1867), L. R. 5 Eq. 13 
17 L. T. 191; 32 J. P. 132; 16 W. R. 68. 
Annotations :—Apld. Paget v. Marshall (1884), 49 J. BP. 85. 

Expid. Mey v. Platt, [1900] 1 Ch. 616. Refd. Baskcomb 

v. Beckwith (1860), L. It. 8 Eq. 100. 

165. ——--.]}—-The conveyance made in 
1866, upon a sale of land by S. to B., contained a 
reservation to S. of minerals. Four years subse- 
quently B. filed a bill against S., alleging that the 
reservation was inserted in the conveyance under a 
mistake common to both parties, & recently dis- 
covered by him, & praying for the rectification of 
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the conveyance by the omission of it. S. put in 
an answer denying the mistake, & claiming the bene: 
fit of the reservation ; & afterwards died before he 
could be cross-examined :—Held: (1) although. 
in the opinion of the ct., a mistake common to 
both parties had been made, of which S. sought 
to take an improper advantage, yet a simple decree 
for rectification could not be made after the lapse 
of time & against the oath of one of the parties 
(2) she [legal personal bf sisear hae ve of S.] must 
have the option either of having the conveyance 
rectified or having the whole purchase set aside 
she repaying the purchase money with interest 
at 4 per cent. per annum, & all sums expended by 
pitf. in repairs & permanent improvements & 
pltf. being charged with an occupation rent; 
(3) in the event of the pltf. not choosing to accept 
the latter alternative, the bill must be dismissed 
without costs. 

As a general rule, the costs of repairing a man’s 
own blunder fall upon himself, & he ought to pay 
for it; but I am bound to say I do not think this 
was an honest defence of S.; & that being so, I 
shall give no costs of the proceedings on either side 
(Lord KomiLiuy, M.R.).—BLOOMER v. SPIrrLe 
(1872), L. R. 18 Eq. 427; 41 L. J. Ch. 869; 26 
L. T. 272; 20 W. Qt, 435. 

nnotalions :-—~Generally, Dbtd. Beale ». Kyte, [1907] 1 Ch. 

h64. Refd. McKenzio vy. Hesketh (1877), 7 Ch. D. 675. 

A ent, | Huddersficld Banking Co. v. Lister (1895), ~~ 

166. Sale of plantation — Number of trees mis- 
understood.|—A contract for the sale of a planta- 
tion of larches was entered into by a vendor in 
ignorance of the number of trees contained in it. 
The purchaser knew the exact number, but was not 
aware of tle mistake made by the vendor. He 
was, however, prior to signing the contract, told 
by the vendor’s woodman that his master must 
have made some mistake in reference to the matter : 
—Held: the contract ought to be set aside.— 
HAMILTON v¥. BOARD (1863), 2 New Rep. 13; 27 
J.P. 644. 

167. Lease of land — Rent inserted for less sum 
than was agreed.|-—-GARRARD 7”. FRANKEL, No. 


301, post. 

168. -—— Premises included by mistake — 
Unilateral mistake.}|-—PAGET v. MARSHALL, No. 
201, post. 


169. Contract for lease ——- Mistake not affecting 
essential terms—Mistake of agent.'.—-McKENZIE »v. 
TinskErn, No. 217, post. : 

170. {Contract for sale of goods.] — HAMILTON 

». BOARD, No. 166, ante. 
171. ,--—_ Mistake in transmission by tele- 
graph.|—-Deft. wrote a message for transmission 
by telegraph to pltfs., ordering three rifles. By 
mistake the telegraph clerk telegraphed the word 
“the” for “three”; & pitfs., thereupon, acting 
upon a previous communication with deft. to the 
effect that he might perhaps want as many as fifty 
rifles, sent that number to him. Deft. declined to 
take more than three. In an action against him 
to recover the price of the fifty rifles :—Held: deft. 
was not responsible for the mistake of the tele- 
graph clerk, & that therefore pltfs. were not 
entitled to recover the price of more than three 
rifles —HENKET. v. PAPE (1870), L. R. 6 Exch. 7; 
40 L. J. Bx. 16; 19 W.R. 106; sub nom. HENCKEL 
», PAPE, 23 L. T. 419. 


Deft. bid for a mantelpiece under the 
impression that the mantelpiece & a 
jer-glass were being sold together. 
he mantelpiece was knocked down 


to deft. who, discovering his mistake 
immediately afterwards, Tepudiated | tract 0 
the purchase :—Held : (1894), 
bond fide mistake, & there being no ‘ 


MISTAKE. 


SuB-sEecT. 9.—COMPROMISES AND F'AMILY 
ARRANGEMENTS. 
A. General Rule as to Binding Effect. 

See, generally, Contract, Vol. XII., pp. 197 et 
seq.; FAMILY ARRANGEMENTS, Vol. XXIV., 
pp. 951 et seq. 

172. Compromises.] — The ct. refused to set 
aside a contract entered into by a gas co. & a rail- 
way co. under a mistake common to both parties. 

Though the law, no doubt, is that when two 
parties have entered into an agreement under a 
common mistake, it may be a ground for setting 
it aside, it is equally clear that if the parties are 
dealing with one another “ at arm’s length” & 
they choose to enter into an agreement for the 
settlement of rights which are in dispute & which 
may tend to litigation & they are dealing with one 
another on equal terms & there is nothing to show 
that either has been misled by the other, such an 
agreement must be upheld (WILLS, J.).—Gas 
Licht & CoKE Co. v. METROPOLITAN Ry. Co. 
(1892), 9 T. L. R. 98. 

1738. .}—A. & B., the owners of adjoining 
lands, the rights to which were in dispute, ‘in 
order to terminate their differences ’’ agreed that 
A. should cede his asserted claim, & that B. should 
pay an annuity to A. 8B. having impeached the 
agreement, on the ground that A.’s claim was 
originally unfounded, that his consent was 
obtained by misrepresentation, & was founded ona 
mistake both of law & of fact:—Held: (1) the 
bond fide surrender of a claim, however unfounded, 
forms a good consideration for a compromise ; 
(2) « general compromise is not affected by a 
mistake jin ‘fact, included in the subject-matter 
of the agreement, nor by a mistake in law, though 
prevailing generally at the time.—TRiIaGe v. 
LAVALLEE (1863), 15 Moo. P. C. C. 270; 1 New 
Rep. 454; 8L.T. 154; 9Jur.N.S.261; 11 W.R. 
404; 15 BE. R. 497, P. C. 

Annotations :—<As to (2) Refd. Pope & Pearson v, Buenos 
Ayres Now Gax Co. (1892), 8 T. L. R. 758; Huddersfield 
Banking Co. v. Lister (1895), 72 L. T. 703. 

See, further, CONTRACT, Vol. XII., pp. 198 
ot seq. ; COMPANIES, Vol. IX., p. 422, No. 2729. 

Compromise in court—Authority of counsel.]— 

e BARRISTERS, Vol. ITI., pp. 342-344, Nos. 322, 
327, 334-339. 

174. Adjustment of accounts.] — Where parties 
agree to settle accounts by ascertaining the 
exact balance, & for that purpose obtain vouchers 
& give information, if it should afterwards turn 
jut that there were errors in that account, a court 
of equity will open it up & set it right; but 
stherwise, if the parties met, not to ascertain the 
xact balance, but to agree to take a gross sum as 
juch balance. In both cases, however, frand 
will vitiate the settlement or compromise.—McKEL- 
LAR v. WALLACE (1853), 8 Moo. P. C. C. 3783; 5 
Moo. Ind. App. 372; 1 Eq. Rep. 309; 22 L. T. 


O.S. 309; 14 E.R. 144, P. C. 
Annotation :-—Distd. Perry v. Attwood (1856), 6 E. & B. 
691, 





175. .|—In an action for breach of a cove- 
nant to pay a certain sum for every ton of ore 
aised, deft. pleaded that plitf. & deft. met & 
oxamined deft.’s books, & agreed on a certain sum 
as the balance due to pltf., & that pltf. paid that 
sum before action. Pltf. replied that the ac- 
‘ountings were erroneous, certain amounts of 
vonnage rent having been omitted by mistake, & 
that the balance agreed was erroneously agreed 











consensus ad idem, there was no con- 


f sale.—MARITZ ¢. PxaTLer 
there Was a 118. C, 345; 4C. T. R. 351, 


Part IJ].—Mistake or Fact. 


to be that due :—Held: the replication was good. 
_Perry v. ATTWOOD (1856), 6 E. & B. 691; 25 
L. J. Q. B. 408; 27 L. T. O. 8.170; 2 Jur. N.S. 
1071; 4 W..R. 608; 119 EB. BR. 1021. 
tnnolation :—-Refd. Camillo Tank 5.8. Co. v. Alexandria 
"Engineering Works (1921), 38 T. L. R, 134, 

176. Family arrangements.] — Family agree- 
ments without fraud established, though founded 
in mistake.-—GORDON v. GORDON (1819), 3 Swan. 


400; 36 E.R. 910, L. C. 

Annitations :—Consd. Hoghton v. Hoghton (1832), 15 Beav. 
~7s: Kane v. Fane (1875), L. R. 20 Hq. 698.  Distd. 
Lovell cv. Wallis (No. 2) (1884), 50 L. T. 681. Refd. 
stewart 7 Stewart (1839), 6 Cl. & Fin. 9113; Smith «. 
Pincombe (1852), 3 Mac. & G. 653; Lawton v. Campian 
(1854), 18 Beav. 87; Bainbrigge «. Moss (1856), 3 Jur. 
N. S. 583 Bentley ». Mackay (1862), 31 Beav. 143; 
Micholls +. Corbett (1866), 34 Beav. 376; Smith v. Mog- 
ford (1873), 21 W. R. 472. Mentd. Watkin & Bligh rv. 
Brent (1836), 1 Curt. 264 ; Malone vt, Malone (1841), 8 Cl. 
& Fin. 179; Nelthorpe v. Holgate (1844), 1 Coll. 203; 
Watts vr. Hyde (1846), 2 Coll. 368: Hayward +. Purssey 
($849), 3 De G. & Sm. 399; Baker v. Bradley (1855), 7 
eG uM, & G. 597; Holmes v. Powell (1856), 8 De G. M,. 
& G. 572. 








177. -|— MASon v. MASON (1886), 2 T. L. R. 
266, C. A. 
178. -| — Re RoBeERtTS, ROBERTS  v., 


Roperts, No. 55, ante. 

179. —-- No written contract.| -—- A. died in 
1831, possessed of freehold, copyhold, & leasehold 
estates, & also of stock in trade & goodwill of his 
business, & considerable personalty; he left a 
wife & two sons. He had made a will, by which, 
after certain provisions for his wife, he yave all 
his property to his two sons equally ; but this will 
was not admitted to probate, being incomplete. 
At. an interview between the brothers shortly 
after the will had heen refused probate, the elder 
brother declared that the invalidity of the will 
showd make no difference, & that the property 
should not be ‘“‘ mine or thine, but ours.” No 
agreement in writing was ever entered into ; but 
it appeared that, for twenty years after the death 
of A., the two sons carried on the partnership 
together. & dealt with the whole property as if it 
belonged to them equally; & the widow, who 
survived her husband about six years, never 
insisted on her rights in her husband’s property. 
In 1851 the elder brother gave his younger brother 
notice of dissolution of partnership. Upon. bill 
by representatives of younger brother who had 
died, against. elder brother :—-Held : such a course 
of dealing had been proved as the ct. woald 
uphold, as a family arrangement, notwithstanding 
there was no written, or formal contract. between 
the parties —WILLIAMS v. WILLIAMS (1867), 2 
Ch. App, 294; 86 1L. J. Ch. 410; 16 L. T. 42; 
lo W. RR. 657, LC. & Li J. 

Annotation :-—Mentd. Sudleirr. Butler (1867), 15 W. R. 1209. 

77 Ignorance as affecting validity.|-— See 
FAMILY ARRANGEMENTS, Vol. XXI1V., pp. 956, 
57, Nos. 102-109, 





B. Material Facts not Honestly Disclosed. 

180. Family arrangement — Information with- 
held.|\—-When _ parties, whose rights are question- 
able, have equal knowledge of facts & equal means 
of ascertaining what their rights really are, & they 
fairly endeavour to settle their respective claims 
among themselves, every ct. feels disposed to 
Support the conclusions or agreements to which 
they may fairly come at. the time, & that notwith- 
standng the subsequent discovery of common error. 

account between an aged tenant for life & 
the remainderman, who was also exor., which was 
settled & signed by the tenant for life. under the 
advice of her solr., set aside, on the ground of the 
executor not having furnished fall information 
of the account being founded on an erroneous 


J.—VOL, XXXV. 
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opinion of counsel as to the rights of the parties, 
obtained ex parte by the exor., & of the account 
being complicated in its form, & though pro- 
fessing to be made in conformity with the opinion, 
yet containing an addition of a purchase & sale 
between the partics.—PicKERING v. PICKERING 
(1839), 2 Beav. 31; 8 L. J. Ch, 336 5 3 Jur. 331; 
48 EB. R. 1090 3 on appeal, 4. My. & Cr. 289, L. C. 

Annotations :—Distd. Mason v. Mason (1886), 2 T. L. R. 

266. Refd. Smith ». Pincombe (1852), 3 Mac. & G. 653. 

Mentd. Benn rv. Dixon (1840), 10 Sim. 636; Lichfield v, 

Baker (1840), 13 Beav. 447; Caldecott ¢. Caldecott 

(1842), 1 ¥. & CG. Ch. Cas, 3125; Cole «. Stutely (1842) 

6 Jur. 314; Smith «. Pugh (1842), 6 Jur. 701; Danie 

t. Warren (1843), 2 Y. & C. Ch. Cus. 290;  Hinves ¢, 

Hinves (1844), 3 Hare, 609; Cufe v. Bent (1845), 5 Hare, 

24; Chainbers vr. Chambers (1846), 15 Sim. 183; Pickup 

vt, Atkinson (1846), 4 Hare, 624 ; Hunt vr. Scott (1847), 1 

De G. & Sm. 219; Simpson tr. Karles (1847), 11 Jur. 921; 

Burton v. Mount (1848), 2 De G. & Sm. 383; Milne vr. 

Parker (1848), 17 L. J. Ch. 1943; Howe v. Howe (1849), 

1i L. T. O. S. 290; Marshall ec. Sladden (1849), 7 Hare, 

428; Prendergast v. Prendergast. (1850), 3 H. L. Cas. 195 3 

Morgan v. Morgan (1851), 14 Beav. 72; Blann +. Bell 
5 De G@ & Sm. 658; Craig v. Wheeler (1860), 

Thursby tv. Thursby (1875), L. R. 19 
Kq. 395; Macdonald «. Irvine (1878), 8 Ch. D. 101; 

Re Game, Game t. Young, [1897] 1 Ch. 881; Re Bland, 

Miller «. Bland, [1899J 2 Ch. 336; Re Van Straubenzee, 

Boustead rv. Cooper, [1901] 2 Ch. 7795 Stanier 1. Hodg- 

kinson (1903), 73 L. J. Ch. 179; Ae Wareham, Wareham 

® Brewin, (1912) 2 Ch. 312; Re Kvans’ Will Trusta, 

Pickering v. Evans, [1921] 2 Ch. 300; Re Barratt, 

National Provineial Bank rv. Barratt, (1925) Ch. 550. 

See, further, FAMILY ARRANGEMENTs, Vol. 
XXIV., pp. 958, 959, Nos. 116-126. 

181. Compromise — Mistake induced hy mis- 
representation.|—PI1tf. may be entitled to relief 
from a contract or conveyance on the ground of 
ignorance & mistake, although deft. with whom he 
dealt, & against whom relief is sought, was also in 
ignorance & under mistake; the contract. or 
conveyance not being made upon the principle of 
compromising doubtful rights. _ 

Deft. became acquainted with the fact that, 
under the willof a relation of pltf., an estate vested 
in trustees was settled, after subsisting life estate, 
& upon the failure of issue of the tenant for life, 
who had then no issue, to pltf. for life, with 
remainder to his issue in tail, with remainders 
over, & an ultimate remainder to pltf.’s brother, 
then deceased, & his heirs & assigns ; deft. having 
communicated to pitf., who was then supposed to 
be, & was in fact, the heir at law of his brother, the 
existence of such a will, in a Jong correspondence 
produced an impression on the mind of pltf., 
contrary to the true facts, that pltf.’s interests 
under the will were precarious ; that) they were 
endangered by the conduct of the trustees & tenant 
for life, & could not be established without diffi- 
culty, delay & litigation ; & deft. obtained a con- 
veyance of a moiety of the estate from pltf., deft. 
indemnifying pltf. against the costs of recovering 
the property. The ct. set aside the conveyance ; 
& held it was not an objection to this relief that 
pltf. had, throughout, the means, equally with 
deft., of knowing what his rights were, & of 
obtaining competent advice respecting them. 

But if parties are ignorant of facts on which 
their rights depend, or erroneously assume that 
they know those rights, & deal with their property 
accordingly, not upon the principle of compro- 
mising doubts, this ct. will relieve against such a 
transaction (WIGRAM, V.-C.).— REYNELL v. SpRYK, 
SPRYE v. REYNELL (1849), 8 Hare, 222; 68 E.R. 
340; affd. (1852), 1 De G. M. & G. 660, L. JJ. 


Annotations :-—Retd. Parr v. Jowell (1855), 1 K. & J. 671; 
Tralil v. Baring (1864), 4 De G. J. & Sm. 318; Arkwright 
v. Newbold (1881), 17 Ch. D. 301. Mentd. He Tratt, Hz yp. 
James (1853), 3 De G. M. & G. 493; Parker v. Glarke 
(1861), 7 Jur, N. 8. 1267; Hilton ». Woods (1867), L. Ht. 
4 Kq. 432; Rees v. Bernhbardy, [1896] 2 Ch. 437; Her- 
mann ov. Charlesworth (1905), 74 L. J. K. B. 620; Parkin- 

ron rv. College of Ambulance & Harrison, (192%) K. B. 1. 
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Sect. 1.—When relief granted: Sub-sect. 1, C.3 sub- 
sects, 2&3. Sect. 2: Sub-secis. 1,2 & 3.) 


ae Ryne nt Pty omen een A 


207; 25 L. J. Ch. 803; 27 L. T. O. S. 179; 2 

Jur. N.S. 481; 4 W. BR..522; 52 BE. R. 1087. 

An sotalion :—Refd. Ae Turner's S. EK. (1884), 28 Ch. D. 
205, 


203. —-—-~ ———.]—Hoop oF AVALON (LADY) 
®. MACKINNON, No. 7, ante. 


Sun-SECT. 2.—MISTAKE AS TO EFFECT OF 
INSTRUMENT. 


204. Whether ground for relief——General rule.| 
—Deed set aside upon the ground of ignorance & 
mistake as to its purport & effect, no fraud or 
undue influence in obtaining its execution being 
alleged, & the deed itself being inconsistent with 
the effect contended for by the grantee under it 
as against pltf. Plitf. intending to assist deft., 
his illegitimate son, in raising money upon mtge., 
& to give security for him, had executed a deed 
which recited a contract for sale, & in consideration 
of £50 conveyed the equity of redemption in the 
property, which had been mortgaged to deft. 
No consideration was ever paid; & deft., who 
insisted that the deed was a voluntary conveyance 
to himself from pltf., had not questioned a sub- 
sequent sale of a portion of the property by pltf. 
Deed set aside & reconveyance ordered.—Cox ». 
Bruton (1857), 5 W. RR. 544, 

205, —-- ---—.|:-—To a declaration against 
W. & If. for not loading according to the terms 
of a charterparty, defts. pleaded, on equitable 
grounds, that they entered into the charterparty 
solely as agents of 1D. & co., & that before they 
Bigned if was agreed between pif. & defts. that 
defts. were only to sign as such agents so as to 
bind D. & co, & were not to make themselves 
liable as principals for the performance of the 
charter; that they signed the charter in the 
following manner: ‘ For 1D. & co, W. & T., 
agents,’ defis. & pltf. bond fide believing at the 
time that defts. having so signed would not be 
personally liable as charterers, notwithstanding 
the charter professed to be made between pitf, 
as owner & defts. as merchants & freighters ; 
that defts, had power to bind D, & co. by signing 
the charter as their agents, & that. D. & co. are 
bound by the charter; & that pltf. was in- 
equitably taking advantage of the mistake in 
drawing the charter so as to make the defts. 
personally liable, contrary to the intention of pltf. 
& defts. :—Held: a good equitable plea. 

Semble: the plea raised a good defence at law. 
—WAKE v. Hanror (1862), 1 H. & C. 2023 31 
L. J. Mx. 451; 71. T. 96: 8 Jur. N.S. 845; 10 
W. RR. 626; 1 Mar. L. (. 247, Ex. Ch; affg. 
(1861), O If. & N. 768. 

Annotalions :—Consd. Drulff v. Parker (1868), L. R. 5 Eq. 
It.) Folld. Cowie vo. Witt (1874), 23 W. R. 76. Apld. 
Nicoll r, Boll (1875), 32 L. 'T. 813. Refd. Bowman ¢. 
Rossel (1864), 3 Now Rep. 471; Guardhouso v. Black- 
burn (1866), DL. Ro 1 PL. & D109: Clever ¢, Kirkman 
((875), 43 L. T. 6723 Gadd ». Houghton (1876). 33 L. T. 
811; Ariadne 8.8, Co. ». McKelvie, (1922) 1 K. B. S18. 
Mentd. Roid & Glasgow v. Draper (1361), 4 L. T. : 
Rogers v, Hadley (1863), 11 W. R. 1074; Universal 
Atonm Navigation Co. e. MeKelvie, [1923] A. C. 492: 
Kimber Coal Co. », Stone & Rolfe, (1926) A.C. 4t4. 


206. —-—- When operation doubtful.|——A deed 


PART IV. SECT. 1, SUB-SECT. 2, 


204i. Whether ground far relief-- 
rule.}—A ct. of equity will 

not give relief by way of rectification 
of a writton agreement, merely on the 


understood its 


| 152.—-CAN. 


ground that. one of the parties mix- 
rue 
legal effect at the time of execution.— 
CAMPBELL v. EDWARDS (1876), 24 Gr. 


MISTAKE. 


may be reformed so as to be plainly confined to 
the object intended, where its operation as it 
stands is doubtful. An appointment under a 
settlement limited the settled estates to such 
uses as a husband & wife should jointly appoint, 
but by mistake omitted to give them life estates. 
On discovering the error, they instructed a solr. 
to frame such a deed as would remedy it. The 
solr. prepared a deed which remedied the defect, 
but was framed by way of complete relimitation 
of the uses, & thus raised a question whether a 
testamentary appointment which the wife had 
made in the meantime, but of which the solr. was 
unaware, was not revoked :—Held: a proper 
case for reforming the deed. a 

The very principle of this Ct. in correcting in- 
struments is, that the parties are to be placed in 
the same situation as they would have stood in 
if the error to be corrected had not been com- 
mitted (TURNER, L.J.).—WALKER v. ARMSTRONG 
(1856), 8 De @. M. & G. 531; 25 L. J. Ch. 738; 
27 L. T. O. S. 329; 2 Jur. N.S. 959; 4 W.R. 770; 
44 E.R. 495, L. JJ. iaee,2 ot 
: } —— -G. v. Cam re Consumers Gas Co. 
Ay is pid. A oye Folld. Re Walton’s Settimt., 

Walton v. Peirson, [1922] 2 Ch. 509. Refd. Cowper v. 

Mantel (1856), rag yeah a, Ree ee aan 

Ment he eee Turnbull v. Hayes, {1901} 2 Ch. 529. 

207. —-— Mistake in means of giving effect to 
intention.|—By a marriage settlement in 1779, 
lands were conveyed to the use of the husband, 
the scttlor, for life; remainder to the wife for 
life; remainder to the children, as they, or the 
survivor, should appoint: & in default of appoint- 
ment, to the heirs of the body of the wife by the 
husband; &, in default of such issue, the lands 
to stand charged with a sum of £2,000 to the wife’s 
father, his heirs & assigns. In 1798 the husband 
& wife, by a deed reciting the first deed, that there 
was no issue of the marriage, & that they intended 
to bar all the estates & provisions in the former 
settlement, & to settle the lands to new uses 
thereby declared, covenanted to levy a fine for 
that purpose, to enure to such uses as they should 
appoint; &, in default of such appointment, to 
the use of the husband for life; remainder to 
trustees for a term of years; remainder to the 
wife for life; &, after the decease of both, to the 
use of the heirs & assigns of the husband; &, as 
to the term, upon trust to raise £2,000, & pay the 
same to the wife, or as she should appoint, &, 
in case of her death without appointment, to her 
next of kin. The fine did not bar the first charge. 
On a bill by the representative of the wife’s father, 
who was also one of the next of kin of the wife, 
after the death of the husband & wife without 
ssue or appointment, to procure both sums of 
£2,000 to be raised out of the settled lands :— 
Held: notwithstanding the recital in the deed 
of 1798, of the intention of the parties, that the 
first charge of £2,000 should be extinguished, & 
although such charge still remained, yet the trusts 
of the term for raising the second charge of £2,000 
were not therefore inoperative, but the same must 
still be carried into execution; & both sums of 
£2,000 must therefore be raised. 

The difficulty arises from the fact that the 
rarties have mistaken the way of giving effect 
© their own intentions, correctly expressed in 
he deed (WIGRAM, V.-C.).—FARR v. SHERIFFE, 


cutes a document knowing its contents 
but misappreciates its legal effect, he 
cannot deny its execution.—Dagapu ve. 
BHANA (1904), I. L. R. 28 Bom. 420. 


construction «& 


204 ii. ——- ———.}--If a person exe- 
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DYKES v. FARR (1845), 4 Hare, 512; 15 L. J. Ch. 
89; 10 Jur. 680; 67 E. R. 750. 


Annotations :—Refd. Hitchcock v. Carew (1853), Kay App. 
xiv. Mentd. Woods v. Woods (1846), 5Hon 220. sa 


Mistake in construction of words.]- 
Part V., Sect. 3, sub-sect. 1, C., post. 

208. —— Mistake induced by party’s legal 
adviser.|— WALKER v. ARMSTRONG, No. 206, ante. 

209. ——- ——.]—WAKE v. Harrop, No. 205, 
ante. 

210. ——_— —__.]—By a settlement of the funds 
belonging to a husband & wife it was agreed that 
it should be lawful for the funds to be sold & the 
proceeds invested in the purchase of an annuity 
in the joint names of husband & wife, with benefit 
of survivorship: & if the annuity should not be 
purchased the whole of the funds should, in the 
event of the death of the husband in the lifetime 
of the wife, be vested in the wife & the exors. of 
her husband upon trust to invest the same in the 
purchase of a life annuity for the sole & separate 
use of the wife. The settlement contained a power 
for either party to revoke it. Upon the death 
of her husband his widow, who was an old lady, 
desired to avoid the necessity of purchasing the 
annuity. Upon the advice of her solr., who did 
not appreciate that the widow, being solely entitled 
to the annutiy when purchased, could call for a 
transfer of the capital applicable for its purchase, 
she executed a deed poll revoking the settlement. 
In an action against the ecxors. of her husband's 
will she claimed to be entitled to the funds settled 
by her husband, or alternatively the cancellation 
or rectification of the deed of revocation :— 
Held: pltf.’s solr. having gone beyond his in- 
structions in ignorance of the true legal position 
of pltf., there would be a declaration that she was 
absolutely entitled to the investments repre- 
senting her husband’s fund, & an order for the 
cancellation of the deed poll.—Re WaAt1‘7on’s 
SETTLEMENT, WALTON v. PEIRSON, [1922] 2 Ch. 
aa ; 92 L. J. Ch. 823 127 L. T. 626; 66 Sol. Jo. 

66. 

211. —-— Contract with corporation under seal.| 
—HuiaGcins (W.), Lrp. v. NORTHAMPTON CORPN., 
No. 87, ante. 

See, also, Part III., Scct. 2, sub-sect. 4, B., 
ante. 


SUB-SECT. 3.—OMISSIONS, CLERICAL ERRORS, ETC. 
See Sect. 2, sub-sect. 3, post. 


SEcT. 2.—KINDS OF RELIEF. 
SUB-SECT. 1.—RESCISSION. 
See Part V., Sect. 3, sub-sect. 1, post. 


SUB-SECT. 2.—RECTIFICATION, 
See Part V., Sect. 3, sub-sect. 2, post. 





208 i. Mistake induced by 
pares legal adviser.}—DUNLOP _ v. 
UNLOP (1884), 10 A. R. 670.—CAN. 





f. Mistake as to effect of 
offer.}—A party cannot be rel 

from an offer, deliberately made to & 
accepted by the opposite party, on 
the ground that his offer turns out to 
have some different effect from what 
he supposed it would have.—CovuslI- 


g. Itestoration 
ral comenant in 


NEAU v. CITY OF LONDON FIRE INSUR- 
ANCE Co, (1888), 12 P. RK. 512.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

of meaning — Gene- 
deed.) — Held: 
evidence showed that the agreement 
of the parties was that pitf. should have 
a deed with covenants as distinguished 
from a quit claim deed, & that it was 


SUB-SECT. 3.—REMEDY BY CONSTRUCTION. 

See, generally, DEEDS, Vol. XVII., pp. 242- 
389, Nos. 567-1982. 

212. Restriction of meaning—General covenant 
in deed.|—Covenant by the assignor of certain 
shares in a patent right that he has good right, 
full power, & lawful authority to assign & convey 
the said shares, & that he has not by any means 
directly or indirectly forfeited any right or autho 
rity he ever had or might have had over the same : 
—Held: the generality of the former words of 
the covenant is not restrained by the latter. If 
the assignees of an uncertificated bkpt. in their 
own names execute a deed with other creditors, 
whereby they, & all the creditors who may sign 
the said deed, release the bkpt. from all actions, 
suits, claims, & demands against him or his estate, 
& such deed be not signed by all the creditors 
of the bkpt., the assignees are not barred from 
claiming as assignees the benefit of a patent right 
previously obtained by the bkpt. <A patent right 
for the exclusive exercise of an invention obtained 
from the Crown by an uncertificated bkpt., is 
affected by the previous assignment of the comrs., 
& vests in the assignees. An Act of Parliament, 
empowering such bkpt. patentee, his exors., 
administrators, & assigns, to assign the right) to 
& greater number of persons than allowed by the 
letters patent, & declared to be a public Act, 
does not enable either the bkpt. or his assigns to 
make a better title than they could before the Act. 

Ilowever general the words of a covenant may 
be if standing alone yet if from other covenants 
in the same deed it is plainly & irresistibly to be 
inferred that the party could not have intended 
to use the words in the general sense which they 
import, the ct. will limit the operation of the 
general words (LORD ALVANLEY, ©.J.).—IL Ess 
v. STEVENSON (1803), 3 Bos. & P. 565; Dav. 
Pat. Cas. 244; 127 KM. RR, 305. 

Innotations :-—Refd. Saward rr. Anstey (1825), 2. Bing, 

419; Smith» Compton (2832), 3H. & Ad. 18%. Mentd. 

Nias v. Adamson (1819), 8 B. & Ald. 2255) Bloxam 9. 


aad sy 
Klsee (1825), 1 OC. & 2. 558: Line rr. Stephenson (1838), 
4 Bing. N.C. 678 | 22. 


Re Roberts, [1900] 1 Q. B. 12 

213. Words supplied.| — A submission em- 
powered an arbitrator to make his award on or 
before a certain day, “or on some such ulterior 
day as he by a memorandum in writing, under his 
yand, to be indorsed hereon :-—/eld: the arbi- 
trator had power to enlarge the time for making 
‘is award until such day as he should indorse on 
the submission. 

By the submission, the award was ‘Sto be de- 
ivered to the parties or any of them on or before 
Dec. 30, next, or on such further or later day as 
the arbitrator, by a memorandum in writing under 

hand indorsed hereon,” & there it stops. No 
one can doubt that the words ‘ shall appoint ” 
1ave by some accident been left out. The ques- 
ion. is, whether sufficient appears on the face of 
he agreement to enable the ct. to supply the 
defect. We think there does (ALDERSON, B.).— 
KiIrK v. UNWIN (1851), 6 Exch. 908; 2 L. M. & 

519; 20L. J. Ex. 345; 18 L. T. O.S. 643; 155 
E. WR. Slo. 

214. Words eliminated.|—-It is a truc canon of 
construction, that, where a word is found in a 


through the mistake of all the parties 
that the covenant, as framed, was 
entered into, & tho deed should be 
accordingly reformed by limiting the 
covenant to the grantur’s own acts 
iu the usual form.—McKay v. McKay 
(1880), $1 C. P. 1.—CAN. 

h. -—--— Mistake due to clericat 
error.}-—--COLLEN v. DUBLIN COUNTY 
Council, {1908} 1 I. R. 503.—IR. 


the 
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Sect, 2.—Kinds of relief: Sub-sect. 3. Part V. 
ere Sub-sects. 1,2 & 3. Sect. 2: Sub-sects. 
bos | 


statute or in any other instrument, or document 
which cannot possibly have a sensible meaning, 
we not only may, but must, eliminate it in order 
that the intention may be carried out (ARCHI- 
BALD, J.).—STONE v. YEOVIL CoRPN. (1876), 1 
C. P. D. 691; 45 L. J. Q. B. 657; 34 L. T. 874; 
ao a R. 10783; on appeal, 2 0. P. DD. 99, 
Annotations :—Apld. NR. 1. Vasey & Lally (1905), 22 T. L. R. 
1. Mentd. Re Gough & Aspatria, Silloth & District Joint 
Water Hoard (1903), 88 L. T. 421. 
Bills of sale.|—-See Binius or SALE, Vol. VIL, 
pp. 85, 87, 88, 90, Nos. 492-496, 504-506, 514. 
Bonds.|—See Bonps, Vol. VII., pp. 184-186, 
192, 285-237, Nos. 225-260, 321, 322, 770-784. 





Part V.—Relief in 


SEcT. 1.—WHEN GRANTED. 
SuB-SECT. 1.—MISTAKE or LAW. 
Sec Part 11., ante. 


SuUB-SECT. 2.—MISTAKE OF IACT. 
Sce Part ITI., ante. 





SUB-SECT. J.—-MISTAKE IN ]OxPRESSION OF 
INTENTION, 
Sce Part 1V., ante. 





el 


Secr. 2.—CONDITIONS PRECEDENT TO RELIEF. 
SuB-sEcT. 1.—GENERAL RULES AS TO PROOF. 
215. What must be proved —-- Conduct deter- 

mee by mistake.| -—CarrMAx. v. Powis, No. 440, 

post, 

216. -——— Mistake affecting substance of trans- 
action.|-~In order to entitle a party to rescind a 
contract, it is sufficient to show that there was a 
fraudulent representation as to any part of that 
which induced him to enter into the contract, 
But when there has been only an innocent mis- 
representation, it is not ground for a rescission, 
unless if was such as that there is a complete 
difference in substance between the thing bargained 
for & that obtained, sv as to constitute a failure 
of consideration. A co., already carrying the 
intercolonia] mails under contracts with the govt. 
of New Zealand, issued a prospectus that they 
were “ prepared to receive applications for new 
shares in order to enable the co. to perform the 
contract recently entered into with the govt. of 
New Zealand, for a monthly mail service between 
Sydney, New Zealand, & Panama, in correspond- 
ence with the West Indian Mail co.’s steamers 
between Southampton & Panama.” K., induced 
by this statement in the prospectus, applied for 
& obtained some of the new shares. The con- 
tract alluded to in the prospectus had been made 
by the co. with the agent of the New Zealand 
govt., both parties bond fide believing that he had 
authority to make it; but it turned out that he 


empet —e cers wow, = At Re 
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216 i. What must be proved—Mistake 
Tecting substance of transaction. , 
» man voluntarily pays a sup: 


a 


MISTAKE. 


Title of corporation.|—-See CoRPORATIONS, Vol. 
XITI., pp. 281-284, Nos. 126-158. 

Charterparty.|—See SHIPPING. 

Leases & agreements for leases.|—See LAND- 
LORD & TENANT, Vol. XXX., pp. 445, 453-456, 
Nos. 1060-1062, 1154-1167; Vol. XXXI., pp. 
67,231, 460-462, Nos. 2147-2150, 3698, 6077-6092. 

Mortgages.} — See MORTGAGE; UILDING 
SociIETIES, Vol. VII., p. 513, No. 360. 

Marriage licences.|—See IiusBaANnpD & WIFE, 
Vol. XXVII., pp. 51, 52, Nos. 316-325. 

Promissory notes.|-—See BILLS OF HXCHANGE, 
Vol. VI., pp. 50-52, Nos. 375-387. 

Separation deeds.|—Sce HusBAND & WIFE, Vol. 
XXVIL, p. 230, Nos. 2011-2014. 

Settlements. |-—-Sce SETTLEMENTS. E 

Wills.|—See WiLts ; Executors, Vol. XXIII, 
pp. 184-137, Nos. 1333-1359. 


Cases of Mistake. 


had no such authority, & the govt. refused to 
ratify the contract :—Held: the prospectus by 
implication alleged that there was a_ binding 
contract, but being an innocent misrepresentation 
it did not entitle K. to rescind the contract under 
which he became a shareholder, as it did not 
affect the substance of the matter, K. having 
got shares in the very co. for which he had applied, 

& which shares were of considerable value. 
The principle is well illustrated in the civil 

law as stated in the Digest. lib. 18, tit. De Con- 

trahenda Lmptione, leqes 9, 10, 11. There—after 
laying down the general rule, that where the parties 
are not at one as to the subject of the contract 
there is no agreement & that this applies where 
the parties have misapprehended each other as 
to the corpus... . The answer given by the 
great jurists quoted are to the effect that if there 
be misapprehension as to the substance of the 
thing there is no contract; but if it be only a 
difference in some quality or accident, even 
though the misapprehension may have been the 
actuating motive to the purchaser, yet the contract 
remains binding. ... &, as we apprehend, the 
principle of our law is the same as that of the 
civil law ; & the difficulty in every case is to deter- 
mine whether the mistake or misapprehension 
is as to the substance of the whole consideration, 
going, as it were, to the root of the matter, or only 
to some point, even though a material point, an 
error as to which does not affect the substance 

of the whole consideration (BLACKBURN, J.).— 

NENNEDY v. PANAMA, ETC. MAIL Co. (1867), 

L. R. 2 Q. B. 580; 8 B. & S. 571; 36 L. J. Q. B. 

260; 17L. T. 62; 15 W. R. 1039. 

Annotations :—Consd. Angel v. Jay, [1911] 1 K. B. 666. 
Refd. Corcoran v. Proser (1873), 22 W. R. 222; Mackay 
te. Dick (1831), 6 App. Cas. 251; Re Addlestone Linoleum 
Co. (1887), 37 Ch. TD. 191; Peters v. Planner (1895), 11 
T. In R. 1693 Seddon v. North Kastern Salt Co., (1905] 
1 Ch, 326; Bristol Tramways, etc., Carriage Co. v. Fiat 
Motors, (1910) 2 K. B. 831. Mentd. Sharpley v. Louth 
& Kast Coast Ry. (1876), 2 Ch. D. 663; Edgington v. 


Fitzmaurice (1854), 32 W. KR. 848; Newbigging v, Adain 
(1886), 34 Ch. D. 582; Re Murray, Dickson v. Murray 


(1887), 57 L. T. 2238; 
Syndicate, [1899] 2 Ch. 
217. -] — Pitf. offered to take a lease 
of a farm belonging to deft. at a rent of £500 
per annum specifying in his tender the closes 
which he wished to take, with their acreage which 


Lagunas Nitrate Co. v. Lagunas 
390. 








pored debt, knowing that he does not made under a mistake.—CouRT v. 
owe {t & is not Hable to pay it, he ~R 

cannot, in the absence of fraud, re- 
cover what he has so paid as a payment 


GLENN (1913), 26 W. L - 71; 5 
W. W. RR. 619; 4D. L. R. 612; 6 
Sask. L. R. 140.—CAN. 
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amounted in the whole to 249 acres. Deft.’s 
agent desired to let only 214 acres with this farm 
but he accepted pltf.’s offer without looking at 
the acreage included in it. He had, in fact, already 
let one of the closes to another person. Another 
tender had been made by a former tenant for the 
same farm as comprising 235 acres & deft.’s agent 
admitted in examination that he thought pltf. 
had tendered for the same quantity of land as 
the former tenant. Pltf. commenced an action 
for specific performance against deft., & was 
willing to take a lease of the 214 acres at u pro- 
portionately reduced rent :—Held: deft. must 
grant pltf. a lease of 214 acres at a rent reduced 
from £500 in the proportion of 214 to 235. 

What is the effect of that mistake? ... It 
appears to me that the mistake is not one which 
goes to the corpus with which the contract deals ; 
it is not a mistake as to the essential terms of the 
contract. The Ct. of Ch. always drew a distinc- 
tion between the essential & non-essential terms 
of a contract & allowed the incapacity to perform 
it in non-essential terms to be made the sub- 
ject of compensation (Fry, J.).—MCKENZIE v. 
H¥ESKETH (1877), 7 Ch. D. 675; 47 L. J. Ch. 231; 
38 L. T. 171; 26 W. RR. 189. 


Annotations :—Consd. Paget v. Marshall (1884), 49 J. P. 
ie Re Aspinall & Powell's Contract (1889), 5 'T. L. hl. 
218. Pitf. being entitled to a 

suin of £2,916 stock in reversion expectant on the 

death of an old lady aged eighty-two, obtained a 

loan of £1,650 upon mtge. The mtge. deed con- 

tained a power of sale upon three months’ notice, 
or on interest being one month in arrear. The 
interest being in arrear, the stock was sold under 
the power fer £1,950 as subject to succession duty 
at 3 per cent. The tenant for life was then in 

a precarious state of health, & died within three 

months. It was afterwards found that only £7 

was payable for succession duty. None of the 
purchase-money was paid except the deposit, the 
remainder being left on a mtge. of the stock. 

There was evidence that, having regard to the 

age & health of the tenant for life, from £100 to 

£200 might have been obtained for the reversion: 

—Held: the sale could not be set aside, either on 

the ground of undervalue, as there was no fraud ; 

nor the leaving of the purchase-money on mtge. ; 
nor the mistake as to the succession duty, that. 
being merely a matter for compensation.— 

BETTYES v. MAYNARD (1883), 49 L. T. 389; 31 

W. XR. 461, C. A. 


«Annotation -—Mentd. Belton +. Buss, 
11922) 2 Ch, 449. 
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219. -|— STEWART v. KENNEDY 
(No. 2), No. 33, ante. 
220. -} — By certain heads of agrec- 


ment it was agreed that 36 acres of land, to be 
measured, as the boundary on one side was un- 
marked, should be sold for £3,000, the purchase- 
money to bear interest at 4 per cent. from a fixed 
day until completion. A proviso was also in- 
serted ‘‘ subject to approval of conditions & form 
of agreement by purchaser’s solr. The vendors, 


by a mistake on their part, required the purchaser | 
The purchaser | 


to take 42 acres at £100 per acre. 
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221 i. General rule—Possibility of 
restoration necessary.}—Where there is 675.—AUS. 
a substantial mistake as tu the sub- 221 fi. 





stauce of the contract between con- 
tracting parties it is necessary for the 
party who relies upon the mistake 
& who seeks to rescind the contract 
to restore the other party to the same 
position in which he stood at the time 
the supposed contract was enteredinto. 1 Mad. 390.—IND. 


ATLAS 
Co. v. PHILLIPSON (1890), 16 V. L. HK. 


}~—He who would 
disaffirm a contract entered into 
mistake must do so within a reasonable 
time, & will nut be allowed to do so 
unless both parties can be replaced in 
their original position.—MUHAMMAD 
MOHIDIN vw. OTTAYAL UMMACHE (1863), 
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refused, & brought an action for specific perform- 
ance of the contract for the sale of 36 acres, which 
contract the vendors repudiated :—Held : (1) the 
mistake did not go to the root of the contract ; 
(2) the proviso was not a condition precedent to 
a complete contract.—NoORTH v., PERCIVAL, [1898] 
2 Ch. 128; 67 L. J. Ch. 321; 78 L. T. 6153; 46 
W. R. 552; 42 Sol. Jo. 431. 


Annotations :—As_to (1) Consd. Bennett v. Stone, [1902] 
1 Ch. 226; Re HET eerie oat ian & Cohen’s Contract, 
[1909] 1 Ch. 648. 8 to (2) Dbtd. Santa Fé Laud Co. v. 
Forestal Land, Timber & Railways Co. (1910), 26 T. L. R. 
534; Von Hatzfeldt-Wildenburg +. Alexander, [1912] 1 
Ch. 284: Rossdale v. Denny, {1921} 1 Ch. 57. Refd. 
Chillingworth v. Esche (1923), 92 L. J. Ch. 461. 


In case of mistake of law.|—Sce Part II., 
Sect. 2, sub-sect. 1, ante. 





SUB-SECT. 2.—RESTORATION OF PARTIES TO 
ORIGINAL POSITION. 

221. General rule — Possibility of restoration 
necessary.|—-By agreement in writing, deft. agreed 
to sell, & pltf. to purchase, a piece of land, & to 
pay part of the purchase-money down, & the 
remainder on a future day; & it was agreed that 
pltf. should have immediate possession, & that 
deft. should furnish pitf. with a full & sufficient 
abstract of title to the land, &, upon payment 
of the balance of the purchase-money, a convey- 
ance of the fee simple should be made; that all 
objections to, & requisitions in support of, the 
title, not delivered in writing in a month after the 
delivery of the abstract, should be deemed to be 
waived. Pltf{. paid the deposit, & took posses- 
sion of the land. Deft., in duc time, delivered an 
abstract, containing a statement of all the deeds, 
etc., in his custody, power, or knowledge, but 
tracing the title for a period less than sixty years, 
& showing it to be in a trustee. No objection 
was made within the month. Afterwards the 
trustee died intestate; & it not) appearing in 
whom the legal cstate vested, pltf. gave notice 
that he rescinded the contract, & brought an 
action to recover back the deposit, &, in one count 
of the declaration, declared specially on the 
agreement, & assigned as a breach the non-delivery 
of a “full & sufficient abstract ’’ of deft.’s title 
to the land, which was traversed by a plea. The 
second count was for money had & received :— 
Held: (1) no objection having been made within 
the month, the issue was satisfied by the abstract 
delivered, it having been a full & fair statement 
of all the muniments which deft. had in his posses- 
sion, power, or knowledge, & a fair statement of 
the deduction of his title, though it did not go back 
sixty years. 

(2) Pitf. could not rescind the contract & re- 
cover the deposit under the count for money had 
& received, inasmuch as, having taken possession 
of the land, the parties could not be placed in 
atatu quo.—BLACKBURN v. SMITH (1848), 2 Exch. 
783; 18 L. J. Ex. 187; 154 E. R. 707. 


-{nnotations :-—As to (1) Refd. Want: ». Stallibrass (1873), 
L. R. 8 Exch. 175, 4a to (2) Consd. Abram 8.8. Co. v. 
Westville Shipp . 773. Refd. Hellbutt 
v. Hickson (1872), %. : Generally, Mentd. 
Green v. Saddington (1857), 3 Jur. N. 3. 717, .- 


221 iii. —— .J—A inistake oven 
not known has legal consequences, 
provided there can be restoration of 
all parties concerned to their original 
by usition..--Dagpu v. BHANA (1904), 

2 lL. k. 28 Bom. 420.—IND. 

221 iv. -}—Equity cannot 
relieve against a mistake, unless com- 
pensation can be made for the injury 
sustained by it.—M‘ALPINK v. SWIrt 
(1810), 21 Ball & B. 285.—IR. 
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Sect. 2.—Conditions precedent to relief : Sub-sects. 2 
& 3.) 
222, —— ——.] — WALKER v. ARMSTRONG, No. 
206, ante. 
223, ——- —-—.| — Re Saxon Lirr ASSURANCE 


2 e 
Society. No. 23, ante. ; 

24, -}-— An award was made in 
1756 by Inclosure Comrs., acting under the autho- 
rity of an Act of Parliament, whereby they appor- 
tioned certain lands & a rentcharge between the 
rectors of B. & curates of U. Pitf., who was now 
curate of U., complained that this allotment was 
beyond the power of the Comrs., & prayed that 
the award might be rectified, & a fresh partition 
made :—Held: on the true construction of the 
Act the Comrs. had power to make the allot- 
ment; but semble, if they had acted ultra vires, 
this ct. would have had no power to rectify the 
award. 

In ordinary cases, where a transaction is undone 
for mistake, the parties are to be restored to their 
original rights ; but this could not be done in the 
present case, as the tithes are extinguished by 
the Act (TURNER, I.J.)— BATEMAN v. BOYNTON 
(1866), J Ch. App. 359; 35 1. J. Ch. 568; 14 
a. 7 371; 12 Jur N.S. 3835 14 W. RR. 598, 
de ede 
sade dag -Consd. Micklethwait, ¢. Vineent (1893), 69 

de o da 


296.22. a 
278, post. 








o}) ~~ SKILBECK vv. Thinron, No. 


—-.|-—TTAnRIS v. Preprint, No. 


164, ante, 
27, ----- ~-- «| — Breaucuame (HEARL) — v. 
Winn, No. 57, ante. 
228. -- — - -~.| —Scorr ov, CouLson, No. 100, 
ante. 
229. ----- —--.|-~ Contractors brought an 


action against a railway co. for the rescission of a 
contract for the construction of a branch line, on 
the ground that the contract had been entered 
into under essential error, induced by the innocent 
misrepresentation of the engineer of the eco. as 
to the nature of the strata through which the 
line had to pass :—J/eld: as restitutio in integrin 
had become impossible, by reason of the comple- 
tion of the line by the contractor, after full know- 
Jedge of the facts, the action for rescission of the 
contract. could not) be maintained.—--GLASGOW & 
South WEsTiRN Ry. Co. o. Boyp & FORREST, 
[1015] A. C. 5265 84 1. J. P20. 157, LE LL. 

230. Where third party would be prejudiced . 
Purchaser for full value.j—-Where a purchaser has 
given a full value for an estate the mistake or 
Ignorance of some of the parties to a CONVCYVaNnce, 
of their claim under a marriage settlement, shall 
not turn to the prejudice of a fair purchaser. — 
MALDEN tv. MENILI. (1737), 2 Atk. 8; West temp. 
Hard. 74; 20 E.R. 402, L. ¢. 

281. -—~- ~~] -— Lands were devised upon 
trust for C. for life with remainder to her husband 
B. for life, with remainder to their children as 
tenants in common in tail, with an ultimate 
remainder over in fee. The will contained a 
power to the trustee, his heirs & assigns. at the 
request: of C. & her husband, to sell the property 
& to give valid discharges to the purchaser, & to 
reinvest the purchase-moneys upon the trusts 
therein mentioned for (. & her husband & chil- 
dren. The trustee died in 1806, intestate as to 
trust estates, leaving his sister a residuary devisee 
& his brother heir at. law. In the same year B 
the husband of the tenant for life, contracted to 
sell the property, & a conveyance was executed 
by @. who was supposed to be the devisee of the 
trust estates, to the purchaser, who with her 


MISTAKE. 


consent, subsequently paid the purchase-money 
to B. & it was never reinvested according to the 
trusts of the will. B. died in 1837, C. in 1845. 
None of the children became aware iuntil 1848 
that the trustee had died intestate, & that G. 
had no authority to sell the property. In 1848 
a decree was made in a suit instituted shortly 
after the death of B. by one of the cestuis que 
trust against his representatives for the settlement 
of the claims of the cestuis que trust under testator’s 
will against B.’s estate in respect of the purchase- 
money of testator’s estates received by him, 
declaring that an estate purchased by B. with part 
of the purchase-money must be considered as 
subject to the trusts of testator’s will, & that the 
cestuis que trust were entitled to claim against 
B.’s estate as creditors for any deficiency. In a 
suit instituted by mtgees. of C.’s life interest 
against the extrix. of G., G.’s estate was held 
liable to make good the purchase-moneys received 
by her permission by B. Her estate is sufficient 
to answer the claim. In 1851 the cestuis que 
trust under testator’s will filed their bill against 
the purchaser, disputing the validity of the sale, 
& seeking to restrain him from setting up an out- 
standing term in any action of ejectment brought 
against him. The purchaser filed a cross bill for 
an injunction to restrain the cestuis que trust from 
taking any proceedings at law :—Held: the sale 
having been made under mistake by a party not 
authorised, bond fide, & for the full value, & the 
cestuis que trust having a remedy against the 
estate of G., the supposed trustee, which is solvent, 
& against the estate of B. who had received the 
purchase-money this ct. would not, after such 
a lapse of time & the dealings of the cestuis que 
trust with their shares of the purchase-money, 
interfere to set aside the sale, but would grant a 
perpetual injunction against. any action at law to 
recover the debts ; if G. had had the legal estate 
vested in her, the ct. would not have set aside the 
sale on account of the character of it, or the 
circumstances attending being made bond fide & 
for full value.—Hopt v. LIpDELL, LIDDELL v. 
Nonrron (1855), 21 Beav. 183; 25 1. J. Ch. 903 
26 .L. T. O.S. 3055 2 Jur. N.S. 105; 4 W. RR. 145 ; 
52 Kh. RR. 829. 
Annotations :-—Consd. Nawab Sidhee Nuzur Ally Khan v. 
Rajah_Ojoodhyaram Khan (1866), 10 Moo. Ind. App. 
540. Refd. Re Bellamy & Metropolitan Board of Works 


(1883), 24 Ch. D. 387. Mentd. He Bellis’s Trusts (1877), 
5 Ch. D, 504. 


232. Incumbrancer.} — (1) On the settle- 
ment of a ward, no clause against anticipation 
was attached to her separate life estate. She 
incumbered her interest :-—Held: the settlement 
could not be rectified to the prejudice of her 
incumbrancers. 

(2) As to the binding effect upon a ward of ct. 
& her husband of an order, made after she came 
of age, to settle her real estate. 

This lady, having treated herself as possessing 
that. estate expressed in the settlement of 1841, 
& having dealt with the co. upon that footing, 
cannot now repudiate that transaction, & say that 
the acts which she did in that character are not 
valid & binding upon her (ROMILLY, M.R.).— 
BLACKIE v. CLARK, Cock v. CLARK (1852), 15 
Beav. 505; S1 E. R. 669; sub nom. BLAIKIE v. 
CLARK, COCK v. CLARK, 22 lL. J. Ch. 377. 
Annotation. :—As to (2) Consd. Field v. Moore, Field v. Brown 

(1855). 7 De G. M. & G. 691, 

2383. Where restoration difficult----Relief may be 
eveaae —~ BEAUCHAMP (HARL) v. WINN, No. 57, 
ante. 

234. Where restoration impossible.|}—No doubt 
the general rule is that a buyer cannot rescind a 
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contract of sale to get back the purchase-money 
unless he can restore the subject matter. . . . It 
certainly seems to me that, in a case of rescission 
for a breach of the condition that the seller had a 
right to sell the goods, it cannot be that the buyer 
is deprived of his right to get back the purchase- 
money because he cannot restore the goods, which, 
from the nature of the transaction, are not the 
goods of the seller at all, & which the seller, 
therefore, has no right to under any circum- 
stances (SCRUTTON, L.J.).—ROWLAND v. DIVALL, 
[1923] 2 K. B. 500; 92 L. J. K. B. 1041; 129 
L. T. 757; 67 Sol. Jo. 703, C. A. 

See, also, Part VI., Sect. 2, sub-sect. 9, A., 
post; MISREPRESENTATION & FRraub, pp. 67, 68, 
72, 76, 77, ante. 


SUB-SECT. 3.—EFFECT OF MEANS OF 
KNOWLEDGE. 


235. General rule—Right to relief not affected.| 
—A negotiable security given by a party in satis- 
faction of a liability from which he was discharged 
in law, in ignorance of the facts which constituted 
such discharge, cannot be enforced against him, 
though he may have had the means of knowing 
those facts. 

Therefore, where a bill of exchange indorsed 
by A. for the accommodation of the drawer, was 
afterwards altered in a material point, with the 
consent of the drawer, & when the bill was at 
maturity, B., the then holder, made a demand 
upon A., who, ignorant of the alteration, though 
he had ample means of knowing it, gave B. a 
promissory note for the amount of the bill, & 
expenses :—Held: it was a good defence to the 
action on the note by H., that at the time A. 
gave it, he was not, in fact, aware of the alteration 
in the bill. 

We can in fact regard the possession of the 
means of knowledge only as affording a strong 
observation to the jury to induce them to believe 
that the party had actual knowledge of the cir- 
cumstances; but there is no conclusive rule of 
law that, because a party has the means of know- 
ledge, he has the knowledge itself (TINDAL, C.J.). 
—BELL v. GARDINER (1842), 4 Man. & G,. 11; 
1 Dowl. N.S. 683; 4 Scott, N. R. 621; Ll L. J. 
3 P. 195; 1384 E.R. 5. 
~{nnotations :-—Consd. Townsend ». Crowdy (1860), 8 CL B. 

N.S. 4775 Cook v. Wright (1861), 1B. & 8.559. Apprvd. 

Rrownlie +, Campbell (1880), 5 App. Cas. 925. Consd. 

Holt v. Markham (1922), 128 lL. T. 719. Refd. Higgs 7. 

Scott (1849), 7 C. B. 68; Pooley v. Brown (1862), 8 Jur. 


N.S. 938. 

236. -|—Mistake of fact is not the 
less a ground for relief because the person who 
has made the mistake had the means of knowledge. 

The lessee of 3 acres of land agreed in Jan. 
1874, to let 1 acre to pltf. for the whole of the 
residue of his term, & he agreed also to sell to 
pltf. his interest in the whole 3 acres at any time 
within five years from the date of the agreement. 
The lease contained a covenant by the lessee not 
to assign the property, or to part with the posses- 
sion of it, or any part of it, without the written 
consent of the lessor. Pltf. was not, in fact, 
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237 i. Means of knowledge distin- 
quished from knowledye.}—Held: the 
Registry Act does not preclude in- 
quiry as to whether there was know- 
ledge in fact of a lien; & the ct. was 
not compelled as a conclusion of law 
to say that deft. had notice of what 


eramine descrt 


he was doing, & so could not . 
mistake.—ABELL v. MORRISON (1890), 
19 O. R. 669.-—--CAN. 


k. Effect of negligence — Failure to 
ption.jJ—~— In an action 
claiming rectification of a deed on the 
ground among others of mutual mis- 
take, even assuming the existence of 
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aware of this covenant. He was let into posses- 
sion of the 1 acre, & he laid out money upon it, 
& also upon adjoining property of his own, with 
the view of occupying the 2 together. The lessor 
was aware of this expenditure. In Oct. 1877, 
the lessee, without pltf.’s knowledge surrendered 
the lease to the lessor, in exchange for a new lease 
for a longer term of the 3 acres, together with other 
property. The new lease contained a similar 
covenant by the lessee not to assign, etc., without 
licence. In Nov. 1877, pltf. gave the lessee 
notice of his desire to exercise his option to pur- 
chase his interest under the original lease in the 
3 acres. The lessee declined to perform his 
agreement, on the ground that the lessor refused 
to give his licence to an assignment. Pltf. brought 
the action against the lessee & the lessor, claim- 
ing specific performance of the agreement by the 
lessee, & to compel the lessor to give his licence, 
on the ground (inter alia) that he had acquiesced 
in pltf.’s expenditure, knowing that he was acting 
in the mistaken belief that the lessee was able to 
assign the property to him. It appeared that the 
lessor was not, when pltf.’s expenditure was in- 
curred, aware of the existence of the lessee’s 
covenant not to assign without licence :—Held : 
inasmuch as the lessor was ignorant of his own 
rights, & there was nothing to show that he knew 
that pltf. had been acting in ignorance of his legal 
rights, the lessor could not be compelled to give 
his licence to assign to pltf.—-WILLMoTT v. BARBER 
(1880), 15 Ch. D. 96; 49 L. J. Ch. 792; 43 LT. 
95; 28 W. R. O11. 
zinnotations ; ~Apld. Civil Sorviee Musical Instrument 
Assocn. v Whiteman (1899), 68 lL. J. Ch. 4st. Refd. 
Russoll «. Watts (1X83), 25 Ch. D. 559: Re Gorton, Dowse 
v, Gorton (1889), 60 L. T. 305; Marriott v. Reid (1900), 
82 L. T. 369: Manchester Ship Canal Co. v. Manchester 
Racocourse Co,, [1901] 2 Ch. 375 King vo. Bird (1909), 
100 L. T. 478; Hoare v. Kingsbury U. ©., [1912] 2 Ch. 
452; Morrell vr. Studd & Millington, [1903] 2 Ch. 648; 
Ree Chaplin, Milne, Grenfell & Co, (19145), 3b T.L. Re. 278 | 
Jones (Holloway) v. Woodhouse, (1923) 2 K. B. Lit. 


nee Preston Corpn. ». Fullwood L. 2. (1885), 53 L. T. 
718. 


237. Means of knowledge distinguished from 
knowledge.|—BROWNLIE v., CAMPBELL, No. 249, 
nox, 

: 238. Effect of negligence -- Failure to examine 
description —Exchange of lands.|--6 & 7 Will. 4, 
c. 115, extended by 3 & 4 Vict. c. 31, authorises 
exchanges of lands on conditions therein pre- 
scribed. One of these is the written consent of 
the owners of the lands intended to be exchanged. 
The Jandowners of a parish determined to carry 
this Act into execution, & appointed a. coinr. 
for that purpose. B., one of the landowners, 
authorised his agent to attend for him at the 
meetings held for the purpose of carrying the Act 
into execution, but desired him not to exchange 
a particular wood except for woodland. N.’s 
lands were to be exchanged against those of B., 
& this restriction was communicated to N.’s 
agent, who, being asked to exchange another 
wood against the wood in question, said that his 
principal had no power to do so. This answer 
was communicated to B., who took no further 
notice of the matter. The restriction on the 
authority of B.’s agent did not appear to have 
been brought to the knowledge of the comr. 
The comr. prepared & UL. signed a written consent 


mutual mistake calling for the refor- 
ination of the instrument, the negligence 
of pitt. in not examining his deed to 
autisfy himself thatit correctly described 
the property he intended to purchase, 
& his failure to discover the error 
relled on until about four years after 
the con*lusion of the transaction, pre- 
gevt serious obstacles in the way of 
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Sect. 2.—Conditions precedent to relicf 
Sect. 3: , Sub-sect. 1, A.] 


to ratify the exchange of certain closes belonging 
to him, & designated in the consent by numbers. 


: Sub-seel. 3. 







__ KIMBERLEY v. DICK (1871), 
41 L. J. Ch. 383 25 L. T. 47 


Annotations :—Me 


MISTAKE. 


L. R. 18 Eq. 13 
20 W. R. 49. 


(1872), 26 L. T. 
p. 605, n. 5 
a Rubber, 


° 
? 


ntd. Lariviere v-. Morgan 
339: Sharpe v. oe Ry. (1872), 8 Ch. A 


‘ S fic Tclograph Co. v. Indi 
Panama & South Pacific Te Dh Co. S75) 10 Ch. hee 








mone the: closes thus designated bao the wey Shas eased pe eels ites Pavilion, Promenade 

in question, but the number by which it was Prot Go, (1886), $4 1. T. 264. j 

referred to in the consent, & in a map & plan pre- Recovery of money paid under mistake.]— 

viously submitted to B.'s inspection was not the | see Part VI., Sect. 2, sub-sect. 5, post. 

game as that which it bore in B.’s private map of Failure to pursue inquiries—Guarantee.]— 
of the two maps, XXVL., p. 211, Nos. 1663, 


A comparison 


his own estate. 
sent with the comrs. 


or the reading of the plan ; 
map, would have shown B. that the wood in ques- 
tion was included in his consent. The comr. 
allotted the lands to be exchanged, &, among them, 








See GUARANTEE, Vol. 
1664. 
__— Marriage settleme 
__— Sale of land.]-—See 
Effect of forgetfulness— 


nt.|—See SETTLEMENTS. 
GALE OF LAND. 
Breach of covenant in 


included this wood, but did not give woodland | jease.|——See LANDLORD & TENANT, Vol. XXXL, 
for it. Possession of the exchanged lands, & of p. 381, No. 5269. 

this wood, although the award of the comr. had 540. Mistake of party’s legal adviser — Mistake 
not been formally executed, was delivered by | in pleading.|—SPENCER ¥. HARRISON & MATHEWS 
B.’s agent to N., who immediately began to (1847), 8 L. T. O. 8. 316. 






B. some time 


ship over it. 
& 


exercise acts of owner 
what had bee 


afterwards, discovered nm done, 


tree 


n lease.|— See LAND- 


Breach of covenant i ; 
5 p- 491, Nos. 6388, 


LORD & TENANT, Vol. XXXI1 


brought cjectment against N. for the wood. » | 6389. 
{iled his bill in Chancery to restrain 3. from pro- . Sale of land by order of court.| See SALE 
ceeding with the action, & to compel him to per- | op LAND. 











& B. filed his bill to prevent 


fect the exchange 5 
the award, alleging that 


the comr. from exccuting 

the consent given to him had been signed in mis- 

take :— Held: N. was entitled to an injunction, 
as prayed by his bill, & B. had no equity on which 
tw ask for the interference of the ct. in his favour. 

— Breavrorr (DuKE) v. NEELD (1845), 12 Ch & 

Fin. 248; 8 E.R. 1300; sub nom. BEAUFORT 

(DUKE) v. TAYLOR, Sami v. NEELD, 9 Jur. 813, 

U. Le: affg. S.C. sub nom. NEELD v. BEAUFORT 

(Duk), BEAUFORT (Duk) v. TAYLOR (1841), 5 

Jur. 1123, L. C. 

Annotations :—Consd. Wood v. Scarth (1855), » kK. & J. 
33: Barrow «, Jsauce, [1891] 1 Q. 3. 417. Mentd. 
Sauire o Whitton (1848), 1H. L. Cas. 333; Mangler ¢. 
Dixon (1849), 1 dT. & Tw. 542 ; Wing v. Harvey (1854), 
h Do GM. & G. 265; Whoatley v. Bastow (1855), 7 
Do GM. & G. 2615 Collen Gardner (1856), 21 Beav. 
540; Towle v. National Guardian Assce. Soc. (1861). 
S01. J. Gh. 900 5 Mossagorios Imporiales ¢. Baines (1863), 
11 W. RR. 82230 Ite Scottish Universal Finance Bank, 
ship's Case (1865), 12h. y 256: Shardow ¢v. Cotterill 
(i881), 50 L. J. Ch. Oss. 

239. --— ------ Building contract.| — A builder 
made a tender, undertaking to sign a contract 
to execute for a certain sum certain works described 
in some rough sketches & verbal explanations of 
an architect. The architect subsequently sent 
by special messenger to the builder a contract to 
perform for the sum named the works delineated 
& described in certain plans & specilications thereto 
annexed. These differed materially from the 
works described in the rough sketches & verbal 
explanations on which the builder had made his 
tender. The builder, however signed the contract, 
without any examination, & completed the works 
according to the plans annexed to it. He then 
filed a bill, claiming to have an acoount taken of 
the works executed by him on the basis on which 
he had made his tender :—Held : as the mistake 
under which he signed the contract was due to 
his own negligence & he had not taken proceedings 
for rectifying the contract as soon as he discovered 
it, he was not entitled to any relief in this respect. 


socking equitable —relief—Hanr v. aiine 
Bouriiuer (1917), 50 N. s. he 21 Ae eat 
56 D. L. Rt. 620.-—CAN., : 











cee ate Nang 8 ets 


lay plain to 
339; [1925) 2 W. W 





H Failure to search for charges 
— Mortyage.) —— BROWN " Naa 
(1889), 18 O. R. 533.—CAN, 


n, -—--——.|] — Houa 
(1sG4 
SCOT 





m. ——-.-The ct. will not grant 
relief on the ground of mistake where 
there has boon a wilful neglect to sve 


}-YouNG 


oO. 
Ban 


210, ante. 


pusiness.|—Jte EVANs, Has 


Frost Brorukrs, [1925] 2 D. L. R 
), 2 Macph. (Ct. of Sess.) 848.— 


cK (188B), 17 BR. (Ct. of Sees. : 
27 Se. L. R. 136 BCOT. Gee eens 


~~ As to effect of instrument.|— Sce Nos. 208- 


agent — Valuation of 


istake of party’s 
ELDEN v. HVANS (1894), 


241. M 


38 Sol. Jo. 546. 
___ Sale of land.|—See SALE 
Recovery of money paid.|—See 
sub-sect. U, post. 


or LAND. 
Part VI., Sect. 2, 


SEcT. 3.—DIFFERENT KINDS OF RELIEF. 
SUB-SECT. 1.—I.ESCISSION. 
A. In General. 


isdiction of court —— Where 
WINN, 


mistake 
No. 57 


ulness— Deed 
MACKINNON, 


242. Jur 
plain.|— BEAUCHAMP (EARL) Uv. 
ante. 

243. Mistake through forgetf 
poll.|—Hoop oF AVALON (LADY) v. 


No. 7, ante. 
244, When rescission obtainable---Not on ground 
BrncuaM (1748), 


of formal mistake.|— BINGHAM v. 
1 Ves. Sen. 126; 27 E. R. 934. 
Annotations :-—Apprvd. Cooper. Phibbs (1867), L. RR. 4 

ll. L. 149. Gonsd. Jones t. Clifford (1 876), 3 Ch. 1). 779. 

Apprvd, Huddersfield Banking Co. *. Lister, 11895] 2 Ch. 

27% Refd. Clifton ». Cockburn (1834), 3 My. & K. 763 
Stowart v. Stewart (1839), 6 Cl. & Fin. 911; Cochrane 
v, Willis (1865), 1 Ch. App. 58 ; ltogers v. Ingham (1876)» 
3 Ch. D. 351; Bettyes v. Maynard. (1882), 46 L. T. 76 is 
‘Joliffe v. Baker (1883), 11 Q. B. D. 255; Re Tyrell, T yrell 
*. Woodhouse (1900), 82 L. T. 675; Debenham t. Sauw- 


bridge, [1901] 2 Ch. 98. 
245. —— J—Though 4 formal mistake 


in a deed may be rectified by articles, of which it 
purports to be an execution, essential additions 
cannot be made to a conveyance from articles, 
of which it does not purport to be an execution : 
nor can the transaction be rescinded by the ct.— 
iam v. VIRGIN (1796), 3 Ves. 184; 30 E.R. 
59. 
_Innotations :-—Mentd. Bracet 


9 








Buckley (18 


widge v. 16), 2 
& J. 








Na 200; De Mattos v. Gibson (1559), 4 De G. 

wf). 

the vision—Re | PART V. SECT. 3, SUB-SECT. 1.—A. 
. 942 i. Jurisdiction of court—W here 


anistake pluin.}—Where the govt. had 
appropriated & patented ak a glebe 
a jot which had been previously oc- 
cupied & improved, & upon which the 
patent fee had been paid by the 
occupier, & not returned to him by 
the govt., the patent was set aside 
as issued in error & mistake.—A.-G. 
v. Hite (1861), 8 Gr. 532.—CAN 


e R. 4 59.—CAN 


*, CAMPBELL 


v. CLYDESDALE 


Part V.—ReEwier In Cases or MISTAKE. 


246. —— Not after conveyance.|—M‘CuLLocH 
v. GREGORY, No. 445, post. . 


247. —— .|—After the completion of a 
purchase, made under an order of the ct., the 
purchaser discovered the existence of a culvert, 
not disclosed by the particulars of sale, running 
under the land purchased by him, & through 
which third parties had a right to the flow of 
water, who claimed to be paid compensation :— 
Held: in the absence of fraud he had no claim to 
compensation, although he might have been 
entitled to rescind the contract if he had discovered 
the culvert before the completion of the purchase. 
—-MANSON v. THACKER (1878), 7 Ch. D. 620; 47 
L. J. Ch. 312; 42 J. P. 485; sub nam. MANSON 
v. THACKER, Ea p. CROSHAW, 38 L. T. 2093 sub 
nom. MANSON v. THACKER, THACKER v. MANSON, 
26 W. R. 604. 

Annotations :—Refd. Besley ». Besle 9 Ch. D. ; 
Allen v. Richardson (1879), We cL. Be. Crate 
& Skelton (1879), 13 Ch. D. 130; Brett v. Clowser (1880), 
5 C. P. D. 376; Joliffe v. Baker (1883), 11 Q. B. D. 255; 
pois: Sher a Mi B. J). 351; Clayton v, 
‘eta oD Sa. . 103. entd. Midgicy v. Coppock 
248. -[—The particulars & condi- 

tions of a contract of sale represented that the 

vendor held under the original lease of the pro- 
perty, whereas in fact he had only an underlease, 
there being a term of two days outstanding. One 
of the conditions of sale provided that ‘‘ the 
description of the property in the particulars is 
believed to be correct, but if any error shall be 
found therein, same shall not annul the sale, nor 
shall any compensation be allowed the vendor 
or purchaser in respect thereof’’:—Held: this 
condition applied to a misdescription of the 
physical property, but not to a mistake in the 
description of the vendor’s title to the property ; 
there had been a material misdescription ; & the 

purchaser was entitled to have it declared that a 

good title had not been shown. Qu.: whether 

the purchaser was entitled to an order for rescis- 

sion.—Re BreYFus & MASTERsS’s CONTRACT (1888), 

39 Ch. D. 110; 589 L. T. 740; 53 J. P. 2035 37 

W. R. 261; 4 T. L. R. 590, C. A. 

.lninotations :---Refd. Debenham v. Suwbridge, [1901] 2 Ch. 
98; Lee v. Nayson, (1917) 1 Ch. 613. 

249, Unless on ground of fraud.|--- 
Articles of roup of certain lands expressly stipu- 
lated that the purchaser was to take the property 
with all risks of error in the particulars. <A. 
agrees by missives attached to the articles of 
roup to buy the estate, & conveyance was exe- 
cuted containing a clause of warrandice in the 
usual general terms. Neither the disposition nor 
the articles of roup contained any information 
as to the tenure of the lands. The particulars of 
sale contained this statement: ‘‘ The lands hold 
of the Crown,” & in answer to an inquiry made 
before the sale on behalf of A. as to the nature of 
the holding, the sellers’ agents referred A. to the 
note of particulars, adding: ‘‘ The proprietors,” 
B. & C., ‘are not entered with the Crown, but 
you are aware the Crown never asks for an entry.” 
‘he foundation for the belief that the lands were | 
held direct of the Crown rested on a decree of 
tinsel, dated 1813, directed against the heir of 

















246i. When rescission obtainable— 
Not after conveyance.}—DUNBAR vt. 
MEEK (1881), 32 C. P. 195.—CAN. 

249 i. Unless on ground of 
Sraud.}—The ct. found that a mistake 
had been made by pltf. in inserting 


—BOURGEOLS 2. 








etc., was equivalent to fraud, & gave 
judgment for rescission with the 
option to deft. to accept rectification. 
SMITH 
N. B. R. 212; 583 D. L. R. 515.—CAN. 


p. —— Farties not ad idem.}— 
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line of the last superior, & a decree of forfeiture of 
the mid-superiority, dated 1849, followed by a 
Crown charter. From 1818 there had been no 
assertion of a contrary right. Immediately before 
the sale the agents for D., the disponee of the last 
superior, wrote to B. & C.’s agents claiming the 
right of mid-superiority, but this claim on its 
being disputed & not further persevered with, 
B. & C.’s agents did not intimate to A. Two years 
later D.’s agents renewed the claim, & ultimately 
raised an action against <A., claiming a year’s 
rent as composition on his entry. A. was found 
liable, & the decree of forfeiture was reduced. A. 
thereupon raised this action against B. & C. for 
repetition of the sum paid, the expenses of the 
litigation, & a sum cqual to one & a half times 
the casualty of composition, on the ground of 
warrandice, & misrepresentation & concealment 
on the part of B.’s agents:—Held: (1) there 
had been no breach of warrandice; & the repre- 
sentation was perfectly true according to the 
knowledge & belief of those who made it, &, that 
being so, any error therein was covered by the 
express contract of the purchaser to take the 
property with the risks of errors in the particulars. 

(2) I assume them to be errors unconnected 
with fraud in the particular, & when the convey- 
ance takes place it is not, as far as I know, in either 
country the principle of equity that relief should 
afterwards be given against that) conveyance, 
unless there be a case of fraud, or a case of mis- 
representation amounting to fraud, by which the 
purchaser may have been deccived (LORD 
SELBORNE, C.). 

(8) It is pretty clear law that the mere means 
of knowledge is not the same thing as knowledge 
(LORD BLACKBURN).---BROWNLIE ¥. CAMPBELL 
(1880), 5 App. Cas. 025, HI. L. 


Annotations :—.(s to (1) Consd. Barrow t. Isaacs, [1801] 1 
Q. B. 4173) Debenham ev. Sawbridge, (1901) 2 Ch. Os. 
Refd. Mathias +. Yotts (1882), 46 1. T. 497; Nash vo. 
Wooderson (1884), 52 L. T. 493 Derry v. Pook (1889), 
14 App. Cas. 3373; Low v. Bouverie, [1801] 3 Ch. 825 

Hood of Avalon v. Mackinnon, [1909] 1 Ch. 476; Nocton 

v. Ashburton, [1914] A. ©. 932. cts to (2) Apld. Soper v. 

Arnold (1887), 37 Ch. D. 96. Consd. Seddon wv. North 

Kastorn Salt) Co., [1905] 1 Ch. 326. Refd. Lagunas 

Nitrate Co. # Lagunas Syndicate, [1899) 2 Ch. 392; 

May *. Platt, {1900} 1 Ch. 616: Angel v. Jay (1910), 80 

a J. K. B. 458. ste to (3) Refd. Derry v. Pook (1889), 

14 App. Cas. 337. Generally, Refd. fic Metropolitan 

(Coal Consumors’ Assocn., Karberg’s Case (1892), 66 lL. T. 

700; Whittington ». Seale-Hayne (1900), 82 L. T. 403 

Holt » Markham (1022), 02 L. J. K. B. 406. Mentd. 

Smith #«. Chadwick (1882), 20 Ch. I. 27; Cavendish- 

Bentinck ». Fonn (1887), 67 L. T..778 3) Thisdon o, Tindall 

(1891), 40 W. R. 141; Poarson vo. Dublin Corpn., [1907] 

A.C. 3513 Joel » Law Union & Crown Tnsce., (1908) 2 

K. B. 863; Cantiere Meceanteo Brindisino rr. Janson, 

(1912) 3K. B. 452; Hellbut, Symons v. Buckleton, (1913) 

A. ©. 30; Yorke v. Yorkshire Insce., (1918) 1 K. B. 662. 


250. —-— - Uniess on ground of unfair 

dealing.|——-May v. Puatr, No. 85, ante. 
— Unless mutual mistake.} — Scec 
Sect. 3, sub-sect. 1, B., post. 
.|—See, also, Part III., Sect. 2, ante ; 
SALE OF LAND. 

—--- Not when restoration to original position 
impossible.|—Sce Part V., Sect. 2, sub-sect. 2, 
ante. 

Power to revoke distress warrant.|—Sec Dis- 
TRESS, Vol. XVIII., p. 450, No. 1862. 





t eetumamaanattenmnaed 








nome te 


U. C. R. 106.—CAN. 

q. -}—Where land has 
beep conveyed by a description which 
does not apply what either party 
intended, but it is not established that 
the parties were ever ad idem, the 
rumedy is rescission & not rectification. 





ne eee 


(1921), 48 


a Clause in a lease, that deft. knew its : : 
insertion was a mistake, & that his SUPERIOR LOAN & SAVINGS CO. v. —WATSON v. CULLEN (1886), 5 N. Z. 
action in requiring plitf. to pay taxes, Lucas (1879), 15 A. R. 748; 44 L. R.17 (8. C.).—N.Z. 


124 


Sect. 3.—Different kinds of relief: Sub-sect. 1, B. & 
C. (a) & (b).| 
B. Mutual Mistake. 


251. Whether ground for rescission—General 
rule.|—CARPMAEL v. Powis, No. 440, post. 














252. .|—CHARLESWORTH v. JEN- 
NINGS, No. 144, ante. 

253. ——.]|—COOPER v. PHIBBS, No. 27, 
ante. 

254. -—-— Though after conveyance.|-— 


Deft. contracted to buy from pltf. freeholds & 
leaseholds under the condition that he should 
assume that EK. M., who died in 187], was seised 
in fee of the freeholds, & should not ‘‘ require the 

roduction of or investigate or make any objection 
in respect of the prior title ” thereto. He accepted 
the title, & before completion contracted to sell 
the lands, with a farm of his own adjoining the 
freeholds, to a sub-purchaser, who discovered, 

from an inclosure award prior in date to 1841, 

as to the effect of which both pltf. & deft. had 

been under a misapprchension, that the freeholds 
had never belonged to EK. M., but at the date of 
the contract belonged to deft. himself in fee, 
subject to a Jeaschold interest in pitf., Deft. then 
refused to complete, & pltf. filed her bill for 
specilic performance, stating that she too had 

iscovered that part of the Jands she had con- 
tracted to sell as leascholds belonged to her in fee 
simple, & offering mutual waiver or compensation : 

—Held: deft. was not precluded by the condition 

or the acceptance of title from taking the objec- 

tion, & the ct. could not agree specific perform- 
ance; but although there was no fraud, yet, 
there being «1 common mistake, deft. was entitled 
to an inquiry as to the title to the freeholds at 
the date of the contract. Semble: ct. will, even 
in the case of a completed contract, give relief 
against » common mistake without fraud. 
Nothing can be clearer than this, that Lorp 

CRANWORTH [in Bingham v. Bingham, No. 244, 

ante| recognised the principle that the ct. would, 

even in the case of a completed contract, give relief 
against a common mistake in the same way as 

ij would against fraud (ITALL, V.-C.).—JONES 7. 

CLIFFORD (1876), 3 Ch. 1. 7793 45 L. J. Ch. 

800 5 35 L. T. 0873; 24 W. R. 079, 

Annotalions -— Refd. Allen t. Richardson (1879), 13 Ch. ). 
$245 Bottyes « Maynord (1882), 46 L. T7665 Soper ¢, 
Arnold (1887), 37 Ch. D. 963 Hudderstield Banking Co, 
v Lister, (1805) 2 Ch. 273 5 de Tyrell, Tyrell >. Woodhouse 
(1900), 82.1. 7. 675; Debenham we. Sawbridge, {1901) 2 
Ch. 08, Mentd. dic National Provincial Bank of /ngland 
& Marsh, (E805) 2 Ch. 190s) Scott ev Alvarez (1895), 64 
li. J. Ch, S21, 
255. -- -- vs =--+4|--On a sale by the et. 

of property described in the particulars as frec- 

hold stabling with dwelling rooms over, one of 
the conditions provided that if any error or mis- 

Atatement should appear to have been made in 

the particulars of sale or conditions it should not 

annul the sale, but. compensation, to be settled 


a tng meen 
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PART V. SECT. 3, SUB-SECT. 1.—B. 


251 i. Whether yround for rescission— 
General rulejJ—An executed contract. 
for tho sale of an interest in land will 
not be rescinded for mere innocent. 
nusreprosentation, But, where, by 
error of both partios & without fraud 
or deceit, there has been a complete 
failure of consideration a et. of equity 
Will rescind the contract. & compel the 
vendor to return the purchase money. 
—OoOLK 9. Por (1898), 29 8. GO 


lessor & the ] 


254 i. —_— 


ix takov of a spocific quantity of land 
Within definite boundaries, both the 
essce bein, 

common mistake that such 
exists within the boundaries, 
fact. it, is much less, there is no valid 
contract, & tho parties are entitled 
Sonne thoreof.—DuRGA PRASAD 
SIN vt. RAJENDRA NARIAN BAGCHI 
(1909), be I, R, 37 Calc. 293.-——IND. 7 





MISTAKE. 


by the judge in chambers, should be made in 
respect thereof; the property was conveyed to 
pltf., the purchaser, in Oct. 1897, & the purchase- 
money was paid into ct. & the bulk of it distributed 
among the beneficiaries. A year after completion 
it was discovered that some of the dwelling 
rooms over & a cellar underneath a portion of the 
property belonged to third persons, & pltf. 
eventually had to pay £300 to acquire a title 
to these dwelling-rooms. In Feb. 1900, the 
present action was commenced against the vendor 
trustee & the beneficiaries, claiming compensation 
for the errors & misstatements in the particulars 
& conditions of sale, or, in the alternative, to set 
aside the sale on the ground of common mistake, 
& obtain repayment of the purchase-money :— 
Held: pltf. was not entitled to compensation 
under the above condition of sale, which did 
not, & was not intended to apply to the case of 
a defect of title, but only to error or misstatement 
in the subject-matter of the sale; even assuming 
there had been a common mistake, & assuming 
that there need not be a total failure of considera- 
tion to justify rescission after conveyance, the 
error made in the present case was not sufficient 
to justify rescission, & plaintiff’s action therefore 
failed & must, be dismissed. 

This [rescission on the ground of mutual 
mistake] is relief which may undoubtedly be 
granted in a proper case even after conveyance 
although there has been nothing in the nature of 
fraud (BYRNE, J.).—DEBENHAM v. SAWBRIDGE, 
{1901] 2 Ch. 98; 70 L. J. Ch. 5253 84 L. T. 510 5 
49 W. R. 502; 17 T. L. R. 4413; 45 Sol. Jo. 466. 

256. - Not mistake in compromise—Parties 
on equal terms.|——Gas Liagutr & CoKE Co. v. 
METROPOLITAN Ky. Co., No. 172, ante. 

—— - Mistake of law.|—See Part II., ante. 

~—-- Mistake of fact.|-—Scee Part III., ante. 


C.. Unilateral Mistake. 
(a) In General. 

257. Whether ground for rescission—General 
rule.|—-A misstatement, in the particulars of sale, 
of the length of the term for which a tenant of 
the vendor holds a portion of the property, is 
not. in the absence of any evidence as to whether 
such misstatement is to the advantage of the 
purchaser or not, such a misrepresentation as 
will enable him to resist specific performance. 
Seven cottages, let to weckly tenants, were put 
up for sale, & described as ‘ producing £73 14s. 
a year.” When the particulars were issued the 
cottages did not produce this rental. Before the 
sale the vendors had entered into a contract to 
do certain repairs, & had given notice to the 
tenants that their rents would be raised, & before 
the day fixed for completion the repairs were done, 
& the rents were raised 3d. a week; so that, on 
the day of completion, the statement in the 
particulars was quite accurate :—Held: (1) this 
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tho contract has been completely exe- 
cuted, if it can do so on equitable 
under a torms.—J)E CLERVAL 1. JONES (1908), 
quantity & W. L. R. 300; 1 Alta. L. R. 286.— 
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257 i. Whether ground for rescission 
—General riule.}—A mistake on one 


Though after con- side may be ground for rescinding, but 





291.——-CAN. reyance.}—Where, on a sale of landa, not for correcting, a  contract.— 
251 ii, -———— — —— —.] — Horie * there is ® mutual mistake, going not MORTIMER ». SHORTALL (1842), 2 Dr. 
SURE (NOL) A Mau, L. It 282; 35 | Riatorial” aubetanieten ee yettaet er S883 1 Com & Law. AT 
. L. T. 481.—CAN., a » substantial, portant . 
251 ii, —— ——.}—Whore a loase Coens of the contract, the ct. will 287 ii. ~———. }-—Easential error 


urily order rescission, even though 


alone is a good ground for reducing a 


Part V.—ReE IEF rn Cases or MISTAKE. 


was not such a misrepresentation as would enable 
a purchaser to resist specific performance. 

(2) Speaking generally, I understand the rule 
to be this: The purchaser may escape from his 
bargain on the ground of mistake, if it was a mis- 
take which the vendors contributed to, that is, 
in other words, if he was misled by any act of the 
vendors ; but if he was not misled by any act of 
the vendors, if the mistake was entirely his own, 
then the ct. ought not to let him off his bargain 
on the ground of a mistake made by himself solely, 
unless the case is one of considerable harshness & 
hardship (Kay, J.).—GODDARD v. JEFFREYS (1881), 
51L. J. Ch. 57; 45 L. T. 674; 30 W. R. 269. 
Annotation :—.138 to (2) Refd. Van Praagh vo. Everidze, 

[1902] 2 Ch. 266. 

258. -—— In case of hardship.}] — Gopparp v. 
JEFFREYS, No. 257, ante. 











59. —-— Deed poll executed by mistake.|— 
Zoe? OF AVALON (LADY) v. MACKINNON, No. 7, 
ante. 

260. -|—Re WALTON’S SETTLEMENT, 


WALTON v. PEIRSON, No. 210, ante. 
Mistake of law.]|—-See Part IT., ante. 

—— Mistake of fact.]—See Part III., ante. 

261. Mistake induced by other party.| — 
GODDARD v. JEFFREYS, No. 257, ante. 

262. As to construction of words-— 
Though no fraud.|—-WILDING v. SANDERSON, No. 
34, ante. 

263. —~—— --—— - —.|—In 1914 a corre- 
spondence took place between pltf.. who was a 
surveyor, & the clerk of the guardians of deft. 
union, with a view to pltf. acting as valuer for the 
guardians at an arbitration between them & the 
KB. union, arising out of the dissolution of the A. 
Union, the transfer of its property & liabilities 
to the B. Union, & the inclusion in deft. union 
of S., a parish hitherto in the A. Union. In the 
opinion of the ct. ptf. throughout the correspond- 
ence believed & intended that he was to he 
remunerated on Ryde’s scale on the basis of the 
value of the whole of the properties of the A. 
Union, while the guardians believed & intended 
that the scale was to he applied only to the 
interest of their union in those properties. The 
contract for employment of pltf. as valuer was 
originally drawn in the sense understood «& 
intended by him; but the draft was altered to 
the sense understood & intended by the guardians, 
& in that form it was executed by pltf. & sealed 
with the seal of the guardians :—Held: on the 
evidence, pltf.’s mistake had been induced 
innocently by the guardians, & he was entitled 
to rescission of the agreement on the principle 
of Wilding v. Sanderson, No. 34, ante.—FARA- 
DAY v. TAMWORTH UNION (1916), $6 L. J. Ch. 436 ; 
81 J.P. 81; 15 1. G. R. 258. 


Annotation :-—Refd. Higgins v. 
Borough (1926), 90 J. P. 82. 


264. -———.|—-Mistake may arise in two 
ways. There may be mistake on the part of both 
parties in which case the agreement would have 
to be modified in accordance with what the real 
agreement was; or it may be unilateral & in that 
case deft. who made the mistake would only be 
entitled to relief if he could show that the mistake 
was brought about by some act on the part of 
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pltf. See Wilding v. Sanderson, No. 34, ante 
gratuitous unilateral deed.—M‘Caig | misunderstood the real meaning & 
vw. GLASGOW effect of the contract, unless his mis- 


UNIVERSITY COURT (1904), 
G6 F. (Ct. of Seas.) 918; 41 Sc. L. H. 
700; 12'S. L. T. 174.—SCOT. 


261 i. Mistake induced other 
party.}—The ct. of equity will not 
rescind or rectify a written agreement 
on the ground that one of the parties 


apprehension 





(1899), 20 N. 
N.S. W. 


has been induced by 
the conduct. of the other varty.— 
AUBTRALIA HOTEL 
Ss. W. Ha 155; 16 

Ww. N. 132.—AU s 


261 ii. —— ——.}-—-ZORNER v. BUR: 


Co., LTp. v. MOORE 
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(STIRLING, J.).—JENNINGS v. JENNINGS, [1898] 
1 Ch. 878; 67 L. J. Ch. 190; 77 L. T. 786; 46 
W. R. 344; 14 T. L. R. 198; 42 Sol. Jo. 234. 

Annotations :—Mentd. Re David & Matthews, 11899) 1 Ch. 


378; Re Leas Hotel Co., Salter v. Leas Hotel Co., [19021 
1 Ch. 332. 


See, also, Sub-sect. 2, A. (d). 


(b) Parties in Unequal Position. 


See, generally, CONTRACT, Vol. XTTI., pp. 98-112, 
Nos. 611-738; FRAUDULENT & VOIDABLE COoN- 
VEYANCES, Vol. AXV., pp. 253-285, Nos. 802- 
1081. 

265. Ignorance of one party—-As to legal rights 
—Release by orphan.|—Where a daughter of a 
freeman of London accepts of a legacy of £10,000 
left her by her father, who recommended it to her 
to release her right to her orphanage part, which 
she does release accordingly; if the orphanage 
part be much more than her legacy, though she 
were told she might elect which she pleased ; 
yet, if she did not know she had a right first to 
inquire into the value of the personal estate, & 
the quantum of her orphanage part, before she 
made her election; this is so material, that it. 
may avoid her release. 

If a man devises lands in fee to B. who dies in 
the life of testator, & testator’s heir taking it 
that the heir of B. is entitled, for a trifling con- 
sideration conveys & confirms the estate to him ; 
equity will relieve.—Puxky v. DESBOUVRLE (1734), 
3.P. Wms. 315; 2 Eq. Cas. Abr. 270; 24 E. RR. 
1081, L. ©. 

Annotations :-—Refd. Salkeld r. Vernon, Salkeld « Salkeld 

(1758), 1 Kden, 645 Clifton o. Cockburn (1834), S_My. & 

f.76; Lee e Head (1855), 26 1. T. O. 8. 12. Mentd. 

Klliot », Collier (1747), 1 Ves. Son. 153 Pym re. Lockyer 

(1841), 5 Jur. 620; Pickford » Brown, Brown 7, Brown 

(1356), 2 K. & J. 426; Boyd ». Boyd (18867), L. Re 4 iq. 

305; Pearse v. Dobinson (1867), 3 Ch. App. 1. 

266. —--— Delivery up of instrument.|-— 
Kast INDIA Co. v. DONALD, No. 2, ante. 

267. -- Release of claim to property.|-— 
Cockina v. Pratt, No. 1, ate. 

268. woe oy |-- Where a person agrees 
to give up his claim to property in favour of 
another, such renunciation will not) be supported 
if, at the time of making it, he was ignorant of his 
legal rights, & of the value of the property 
renounced 3 especially if the party with whom 
he dealt, possessed & kept back from him better 
information on the subject. 

In Cocking v. Pratt, No. 1, ante, where Sir 
JOHN STRANGE had to deal with the case of a 
mother contracting with her daughter as to her 
share of the father’s personal estate, he held the 
transaction to be void, on the ground that the 
mother plainly had better information than the 
daughter... when the evidence is narrowly 
scrutinised, the circumstances of the transaction 
relieve the case from all difficulty .. . bringing 
the case, therefore, directly within the principle 
laid down by Sirk JoHn StrRaAnNGe in Cocking v. 
Pratt, No. 1, ante (LoRD BROoUGHAM, C.).— 
M‘CARTHY v. DECAIX (1831), as reported in 2 
Russ. & M. 614; 9 L. J. O.S. Ch. 1803 39 E.R, 
528, L. C. 

.tnnotations :-—Retd. Watkin & Bligh ». Brent (1856), 1 


Curt. 264: Daniell v. Sinclair (1881), 6 App. Cas. : 
Mentd. Warrender rv. Warrender (1835), 2 Cl. & Bin. 488 ; 
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GER (Man.) (1911), 18 W. L. RH. 598.— 
CAN. 
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r. Ignorance of one party—As to 
materiul facta.}--LeEES v. MOKGAN 
(1917), 40 Q, L. Rk. 233% 39 DvD. li. KK. 
259,—CAN. 
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Sect. 3.—Different kinds of relief : Sub-sect. 1, C. (8), 
D. & E.; sub-sect. 2, A. (a).] 

Ricardo v. Garcias (1845), 12 Cl. & Vin. 368 ; } 

Goils (1852), 20 L. T. O. 8. 145; Shaw v, Gould (1868), 

L. R.3 H. Lb. 55: Niboyet v. Niboyet (1878), 4 P. D. 1: 

Harvey v. Farnie (1882), 8 App. Cas. 43. 

269. Contract with solicitor.;—An 
agreement by a widow to pay a solr.’s bill due from 
her late husband, out of a fund in ct. belonging tu 
her, entered into under the erroneous impression 
that she was bound to pay it, was set aside.— 
HUTCHINGS v. SMITH (1848), Y Sim. 137; 7 1 J. 
Ch. 128; 2 Jur. 231; 59 i. R. 310. 

Annolution -—Refd. Michelmore ». Mudge (1860), 2 GLY. 183. 

270. Agreement between parent & 
child.|—-STONE v. GODFREY, No. 21, ante. 

271. ——— ——— Promissory note obtained by 
bank.]-—-A banking firm advanced money to A., 
& took a promissory note for such advance, 
which was signed by A. & his wife, who had no 
separate property. <A. died insolvent. Nine days 
after his death, one of the partners in the bank 
went to the house of the widow, taking with him a 
proper stamp, & asked her if she could pay any 
money on account; & on her answering that she 
could not, obtained her signature to a new pro- 
missory note, written by him upon the stamp. 
lt being doubtful whether pltf. knew that she was 
not liable upon the original note, & nothing having 
been mentioned at the interview concerning her 
non-liability :—Held: the note so obtained was 
invalid, & the case was too plain to render it 
necessary to send it to be tried at law.—Cowarp 
». Hugues (1855), 1 K. & J. 445; 69 HK. OR. 533, 

72, —--- —~-- Indemnity to trustees of com- 
pany.| --Where the heir-at-law of a shareholder 
in a co., the shares in which were personal estate, 
being ignorant of that circumstance, & supposing 
himself to be liable in respect of the ancestor’s 
shares, executed na deed of indemnity to the 
trustees of the co. :—Held: he was entitled in 
equity to have his execution of the deed cancelled, 
as having been obtained under a mistake of fact 
& law.—BROvGHTON v, Hurr (1858), 8 De G. 
& J.5015 28 L. J. Ch. 1675 32 1. T. O. NS. 806; 
5 Jur. N.S. 2381; 7W. R166; 441. R. 13861.L. J. 

273. - -— —---- Settlement between husband & 
wife.|-—GILCImsT »v. HERBERT, No. 42, ante. 

274, --—---- As to material facts-—Agreement be- 
tween brother & sister.| -Agreement. by pltf. to 
accept a certain liquidated sum in licu of a larger 
claim for arrears of interest due to her from her 
brother, under the erroneous impression that the 
brother’s estate would be insufficient to discharge 
his liabilities :—Held: void; an account of the 
arrears owing to pltf. ordered to be taken.— 
LoveTr v. HANKINS (1865), 13 L. IT. 5803; 14 
W. RK. 216. 

Tam ane me] -— See CONTRACT, Vol. XII, 


p. 504, No. 4140. 

275. --—- ---~ Release by cestul que trust.}|— 
A release to a trustee set aside after the lapse of 
more than twenty years, & after the death of a 
trustee, on evidence of pitf., corroborated by the 
tenor of the deed, that it was executed in error. 
Testator bequeathed one-half of his residuary 
personal estate to his sister & one-quarter thereof 
to each of his two nieces: he appointed his 
sister trustee & extrix. of his will, & died in the 
year 1855, The residuary personal estate con- 
sisted principally of railway shares & stocks, 
& at the time of passing the residuary account it 
was valued at £42,000. The nieces lived with 
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their aunt, who had brought them up from child- 
hood. In 1859 the nieces executed a release of 
all suits & causes of action in favour of their aunt 
in consideration of the payment of £10,500 to 
each. At the time of the execution of the release, 
the railway shares & stocks had increased in 
value & the share of each of the nieces was worth 
much more than £10,500. The release was drawn 
up by the aunt’s solr., & the nieces had no indepen- 
dent advice & executed it in error, but no fraud 

was imputed. In 1879, the aunt died. In 1883, 

an action was commenced by one of the nieces 

to set aside the release :—Held: the release was 
invalid & must be set aside. 

It is enough to avoid a release if the ct. is 
satisfied that it has been made under error in a 
material particular, & that is certainly not the 
less so where the release is given by a cestui que 
trust to a trustee, & by young ladies who have 
been living under the care of their aunt to a person 
who has stood to them in loco parentis (FRY, L.J.). 
—Re GARNETT, GANDY v. MACAULAY (1885), 31 
Ch. D. 1, C. A. 

«tunotations :—Distd. Mason 7. Mason (1886), 2 T. Tl. R. 
266. Mentd. Ze Farman, Karman v. Smith (1887), 57 
L.. J. Ch. 637 5 Wildish v. Fowler (1888), 5 T. L. RR. 113. 
Family arrangements.|—-See FAMILY ARRANGE- 

MENTS, Vol. XXIV., pp. 957-959, 962-965, Nos. 

110-126, 145-163. 

Powers of appointment.}——Sce POWERS. 

Settlements. |—See SETTLEMENTS. 

Wills.|—See WILLS. 


D, Releases. 


See, generally, Contract, Vol. XITI., pp. 497— 
515, Nos. 4064-4272. 

276. When rescission granted— Errors’ in 
account --Whether fraud or surprise must be 
shown.|—Accounts having been settled, & a 
release executed, in order to avoid the latter, & 
obtain an account in this ct. pltf. must establish 
either fraud or surprise.—DAVIES v. SPURLING 
(1829), as reported in Tam]. 199; 48 EH. R. 80. 
none :—~ Mentd. Lawless v. Mansfield (1841), 1 Dr. 


War. 557; A.-Gi. ©. Chesterfield (1854), 18 Beav. 596 ; 
Blagrave v. Routh (1856), 2 K. & J. 509; Gething r. 

Keighley (1878), 9 Ch. D. 547. 

277. — .|—An account was settled, 
& releases executed between the residuary legatees 
of a partner & the representatives of the surviving 
partner. Numerous & important errors in the 
account having been proved, the release was set 
aside, but having regard to the lapse of time, & 
the loss of books & documents the ct. declined 
opening the accounts altogether, but gave liberty 
only to surcharge & falsify. Partnership ac- 
counts having been directed to be taken by the 
master, in a case in which some of the books had 
been lost, the ct. directed the master, if it should 
appear in taking the account that any necessary 
books, etc., should be wanting, to report the same 
specially ; & whether, in consequence of the 
want of such books, he was unable to proceed 
satisfactorily in taking the accounts. Where a 
release has been executed, & the parties have 
for a long space of time acquiesced in it, the mere 
proof of crrors will not, in the absence of fraud, 
induce the ct. either to set it aside orto give leave 
to surcharge & falsify ; but the nature & amount 
of the errors alleged & proved, may have a very 
considerable effect in the consideration of the 
question, whether the release was fairly obtained. 
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276 i. When rescission 
1863), 23 U. C. R. 129.—CAN 


granted—-Errors in account—TVW hether fraud or surprise must be shown.}+—COULSON v. MCPHERSON 


Part V —ReE tier IN 


— MILLAR v. CRAIG (1843), 6 Beav. 4383; 49 B. R. 
893. 
Annotation :—Refd. Allfrey v. Allfrey (1849), 1 Mac. & G. 87. 
278. Fraud of releasee.|—-Where a release 
in terms extends to sums of money which the 
releasee has openly, but without justification, 
taken from the releasor, the latter cannot file a 
bill in equity to compel the releasee to pay these 
sums, though at the time the release was given 
the releasor was in fact ignorant of the fraud 
committed by the releasee. The remedy of the 
releasor in such a case is to have the release set 
aside in toto; & if, in consequence of dealings 
subsequent to the release, that cannot be done, 
the releasor can have no relief in equity.—SkIL- 
BECK v. HILTON (1866), L. R. 2 Eq. 587; 14 
W. RK. 1017. 
Parties in unequal position.|—See Sect. 3, 
sub-sect. 1, C. (0), ante. 
Ignorance of legal rights.|—See Part IL., 
Sect. 2, sub-sect. 3, ante. 
Effect of lapse of time.|——See Sect. 5, post. 














E. Voluntary Instruments. 

See, generally, GirTs, Vol. XXV., p. 523, Nos. 
159-163. 

279. When rescission granted—Deed incon- 
sistent with intention of parties.|—If a voluntary 
deed does not express the intentions of the parties, 
it cannot be rectified so as to carry out such 
intentions; but, if impeached, it must wholly 
stand or wholly fall.—PHILLIPSON »v. KERRY 
(1863), 32 Beav. 628; 9L. T. 403; 11 W. RR. 1084; 


55 BE. R. 247. 
Annotation :—Folld. Ellis ». Elis (1909), 26 T. L. R. 166. 


280. —— .] — Where a sum of money was 
without valuable consideration placed in the hands 
of a trustee, to be held upon certain trusts then 
declared; & it was agreed that the transaction 
should be ratified & completed by the execution 
of a deed, & a deed was afterwards prepared & 
executed, which was wholly inconsistent with the 
trusts declared by parol; the ct. ordered such 
deed to be delivered up & cancelled, & the money 
repaid to the settlor, who had executed the deed 
in ignorance of its legal effect. 

No amount of evidence, however conclusive 
proving that he did so intend, will at all justify 
the ct. in compelling him to introduce a clause 
into the deed which he does not choose to intro- 
duce now, although he might at the time have 
wished to have done so. It comes to this: that 
the ct. will never interfere to enforce a contract 
between parties for the due execution of a 
voluntary deed (LORD RoMILLy, M.R.).—LISTER 
v. HODGSON (1867), L. R. 4 Eq. 30; 15 W. KR. 547. 
Annotation :-—Consd. Weir vr. Van Tromp (1900),16 T. Ta. R. | 


531. 
-}—In order to maintain a 
voluntary deed of gift from a son for the benefit 
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of a father, it must be shown both that the son 
understood the contents of the deed & that he 
was not under undue parental influence. 

Under & marriage settlement, the son of the 
marriage was entitled to the reversion expectant 
on the life estate of the father in two sums of 
money, one of which had come from the father’s 
side, the other from the mother's side. The son 
had also a large income under the will of his grand- 
father, & would have a much larger income on 
attaining the age of twenty-live years. The son 
had lately attained the age of twenty-one years, 
& was residing with his father. The son, without 
employing a separate solr., executed a deed giving 
to his father’s second wife & her daughter the 
reversion in both the sums which were included 
in the marriage settlement, & giving to the father 
power to appoint the sum which came from the 
mother’s side to any third wife & her children. 
The son left the father’s house five years after 
the execution of the deed, & employed a separate 
solr. two years afterwards, when the subject of 
setting aside the deeds was mentioned. Seven 
years afterwards the son filed a bill to set aside 
so much of the deed as related to the sum which 
had come from the mother’s side :—-Held : though 
the son understood all the contents of the deed 
except the power to appoint to a third wife & 
her children, he was not sufficiently protected 
from parental influence, & if the bill had been 
filed at an earlier time the deed must have been 
set aside to the extent prayed: but as the filing 
of the bill had been so long deferred, the deed 
must be rectified only by striking out the power. 

There is great difficulty in reforming a voluntary 
deed, because if any part of if is shown to be 
contrary to the intention of the parties, you can 
only deal with it by setting the whole aside, as 
in Hoghton v. Hoghton (1852), 15 Beav. 278, 
But here the son agrees that part of the deed 
ought to stand, & I havetherefore power as against 
him; & I have certainly power against the 
father... & T shall direct the settlement to be 
rectified by striking out of it the power in question 
(LoRD HATHERLEY, (.).---TURNER v. COLLINS 
(1871), 7 Ch. App. 829; 41 L. J. Ch. 558; 25 
L. T. 779; 20 W. KR. 308, LC. 

Annotations :-—Consd. Hoblyn . Hoblyn (1889), 41 Ch. D. 

200. Refd. Kronheim o. Johnson (1877), 7 Ch. D. 60; 

Ree Maddever, Three Towns Banking Co. *. Maddever 


(1883), 31 W. RR. 7203) Lovell «, Wallis No, 2 (1884) 
501. T. 681; Ogilvie r. Littleboy (1897), 13 TT. L. i. 390 


SUB-SECT. 2.—RECTIFICATION, 
A. When Rectification Available. 
\u; Mutual Mistake. 
282. General rule -— Mutual mistake necessary 
Lae rectification.| MURRAY v. PARKER, No. 308, 
post. 





PART V. we 3, oe 2.— 


282i. General rule—Mudtual mistake 
necessary for rectification. }—Rectifica- 
tion decreed of misdescription in con- 
veyance of land arising from mutual 
mistake of grantor & grantee, as 
against a subsequent purchaser with 
notice of mistake, but without costs. 
Rep. 538.—CAN. 

282 ii. —- ——.]~— HEATH  v. 
adr hea (1907), 5 W. L. R. 358. 

282 iii. -+—In order to ob- 
tain rectification on the ground of mis- 
take there must be a mistake common 
to both parties.—O’BRIEN v. KNUD- 
gon (Y. T.), (1919) 1 W. W. R. 327; 








45 D. L. RR. 187.—CAN. 

282 iv. }-—-Semble: it is 
necessary fora pitf. seeking rectification 
of ap agreement on the ground of mis- 
take to prove that the mistake was 
mutual or to show such knowledge 
in deft, as to make his availing bimself 
of the mistake amount to fraud.—~ 
AMERICAN MERCHANT MARINK IN- 
SURANCE Co. v. BUCKLEY-TREMAINE 
LUMBER & TIMBER Co., [1920] 3 
W. W. R. 878.—CAN. 








282 v. ——— .])— Re Watsn's 
Estate (1867), 15 W. H. 1115.—IR. 

282 vi. —— -.}—The principle of 
reforming u deed is contined tu cases 
of mutual mistake.—WILLIAMHON Dv. 
MoriaRTY (1871), 19 W. KR. 818.—IR. 

282 vii. ./-—-Where at the 














time of the completion of lis convey- 
ance e purchaser is aware that the land 
{x in occupation of a tenant & also of 
the terms of the tenaucy, & completes 
with the intention of taking the land 
subject to the tonancy, but the con- 
veyance makes no mention of the 
lease, a ct. of equity will, if necessary, 
rectify the omission on the ground of 
mutual mistake.—LARNACH v. IRVING 
(1893), 12 N. Z lL. it. 212.—N.Z. 

282 viii. ———,]-——,Where there 
was a Clear mutual mistake, a contract 
required to be in writing containing 
the words ‘“ stock-in-trade of wines 
& spirits,’’ rectified by striking out the 
words “wines & spirits’? so as to 
include a stock of r.-~KkKILKY 1, 
via aa (1898), 17 N. Z. L. R. 449. 
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283, —_- —----.|—In order to enable this ct: 
to rectify a settlement it must be proved that it 
contains something which has been inserted by 
mistake, contrary to the intention of all the 
parties. ... The other parties have a right to 
say, we understood the contract to be exactly 
as it appears by the deed & we have acted upon 
the faith of it; & if you come to set it aside, it 
can only be done by showing that we were parties 
to the mistake & are now improperly insisting on 
having the benefit of it} (PAGE Woon, V.-C.).— 
ROOKE v. KENSINGTON (LORD) (1856), 2 K. & J. 
753; 25 LJ. Ch. 795; 28 L. T. O.S. 62; 2 Jur. 
N. 8. 755; 4 W. R. 829; 69 BK. KR. 986. 
Annalationr :— Distd. Sclls 1. Sells (1860), 29 L. J. Ch. 500. 

Refd. Clark v. Girdwood (1877), 7 Ch. D. 9. Mentd. Jenner 

nm Jenner (1866), I. R.o1 Eq. 3613 Neam 2. Moorsom 

(1866), 36 LL. J. Ch. 274: Cox ». Barker, Barker v. Cox 

(1876), 3 Ch. D. 3593 Crompton «7. Jarratt (1885), 30 

Ch. 1. 298; Danby vo Coutts (1885), 29 Ch. D. 500; 

Karly 7. Rathbone (1888), 57 L. J. Ch. 652; Williams r. 

Hinckney (1897), 67 L. J. Ch. $43) Barraclough ©. Brown 

(1898), 62 J.P. 2755 Dyson o, A.-G., (Mit) PK. BB. 480: 

Guaranty Trust Co. of New York v. Hunnay, [1915] 

2K. B. 536. 

284, ——- ——.|— Wrianr v. Ciorr, No. 202, 
ante. 

285. ——- --—-.]—- Where a marriage scttle- 
ment is prepared, pursuant to the intention of 
one of the partics, but) under a mistake as to 
the other, it. cannot be rectified. There must be 
a clear mistake common to all parties.—SELLS ”. 
SELLS (1860), 1 Drew. & Sm. 42; 291. J. Ch. 500 ; 
31.7. 220; 8 W. RR. 327; 62 1. RR. 204. 
Annotations :~--Refd. Clark +. Girdwood (1877), 7 Ch. DD. 93 

Rake #7, Hooper (1900), 85 LL. T. 669, 


286. —-— — —-.| -- A volunteer under a settle- 
ment declaring the trusts of property placed in the 
hands of trustees, is entitled to file a bill to have 
an error rectified, even though the effect. of the 
error should be to carry back the fund to the 
original settlor, Where a clause in a marriage 
settlement was framed in a form which did not 
carry out correctly the intention of the intended 
wife, & the whole clause was objected to by the 
intended husband, but the objection ultimately 
waived, & if appearing that the husband’s atten- 
tion had not been called to the variance between 
the form of the clause & the intention of the 
wife :---Held : this was not a case of mutual error, 
& a bill for rectification dismissed .-—'THOMPSON 
o. WinitmMort (1860), 1 John. & 11. 268: 9 W.R. 
207; 70 HK. OR. 7483 sub nom. THOMPSON 1. 
arene WHITMORE v. BAINBRIGGE, 38 LL. T. 

we 
stunotations :—- Pe | - © ov, Hall © SF : 

Ch. 2. 251; Reta. vale vest (tate), 1 Tle BSL 

Mentd. Rayspoole ve. Collings (1871), 25 1. 'T. ase 

287. —-— --——.|— BRADFORD (KARL) 2. RoMm- 
NEY (ARL), No. 345,. post. 

288. ——- —-—.] — A marriage sceitlement was 
drawn, as the intended Jusband aleged, in a 
manner contrary to the agreement; but before 
the marriage he knew its contents & executed it 
under protest, & reserving his right to set it 
aside :——Held: he could not, after the marriage 
sustain a suit, to rectify the settlement. 

A husband, by his bill, alleged that his wife, 
under the advice & assistance of the two trustees 
of the settlement, secreted & withheld moneys of 
the wife which ought to be paid over to him, the 
husband. The bill sought to recover those moneys. 
The trustees, who were made defts., demurred, & 
their demurrer was allowed. : 

The ct., in such cases as these, only rectifies 
a settlement. when both parties have executed it 
under a mistake, & have done what. they neither 
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of them intended (Romituiy, M.R.).—EATON v. 

BENNETT (1865), 34 Beav. 196; 55 E. R. 610. 
289. -|—To a claim for rent due 

under this lease defts. answered that part of the 

premises demised lay below the high water mark 
of the River Dee & were the property of the Crown, 
who had served defts. with notice of that fact, & 
that pltf. had no title to demise them as he well 
knew at the time of the demise, whereas defts. 
were in ignorance of his want of title; & they 
claimed damages for the misrepresentation, & 
to have the said deed rectified or set aside, & for 
those purposes to have the action transferred to 
the Ch. Div. To this statement of defence & 
counterclaim pltf. demurred generally :—Held : 
the deed could not be rectified, because the mis- 

take of the parties was not mutual.—MOSTYN v. 

WEsT Mostyn CoAL & Iron Co., Lrp. (1876), 

1C.P.D. 145; 45. J. Q. B. 401; 34 L. T. 325; 

40 J. P. 455; 24 W. RK. 401. 

Annotations :—Refd. Breslauer v. Barwick (1876), 36 L. T. 
52. Mentd. Baynes v. Lioyd, [1895] 2 Q. B. 610; Budd- 
Scott «. Daniell, (1902] 2 K. B. 351; Carlish rv. Salt 
[1906] 1 Ch. 334; Markham v. Paget, [1908] 1 Ch. 697, 
290. .|}— Under the Thames Navi- 

gation Act, 1866 (c. 89), the conservatcrs of the 
Thames prevented the urban sanitary authority 
from passing their sewage into the Thames. 
Previously, in 1857, the local board of the district 
had under Public lfealth Act, 1848 (c. 63), s. 48, 
agreed with the owner of an estate adjoining the 
district to allow him to drain the sewage from his 
land, & the houses already erected or to be erected 
on the property, into their main sewer on condition 
that he should construct certain works & pay an 
annual sum of £10 :—Held: there was no evidence 
that the deed ought to be rectified, & the deed 
was not ultra vires, as the local board had power 
to bind their successors, & the deed could not be 
altered or set aside because the discharge of 
sewage into the Thomes had ceased. 

I could not rectify the deed except on the 
ground of its being shown that there was a mutual 
inistake (NORTH, J.).—-NEW WINDSOR CORPN. 
v. STOVELL (1884), 27 Ch. D. 665; 54 L. J. Ch. 
113; 511. T. 6286; 33 W. R. 223. 

«tnnotations :-—Mentd. A.-G. +. Hastings Corpn. (1902), 
67 J. P. 165: Milner’s Safe Co. » GN. & City Ry., 
11907) 1 Ch. 208 ; Municipal Mutual Jusce. +. Pontefract 
Corpn. (1917), 116 L. T. 671. 

291. —— .|— (1) Where there is mutual 
mistake in a deed or contract the remedy is to 
rectify by substituting the terms really agreed to. 
Where the mistake is unilateral the remedy is 
not rectification but rescission, but the ct. may 
give to deft. the option of taking what pltf. meant 
to give in lieu of rescission. Pltf. wrote a letter 
offering to deft. to make a lease to him of a portion 
of a block of three houses, consisting of the first, 
second, third, & fourth floors of all three houses, 
at a rent of £500 a year. Deft. wrote in answer, 
accepting the offer; & a lease was executed 
whereby all the upper floors of the block were 
demised by pltf. to deft. at the rent of £500. 
Pitf. alleged that the first floor of one of the 
houses was included in the offer, & in the lease, 
by mistake, & that he always intended to reserve 
such first floor for his own use. Deft. denied 
that he accepted the offer, or executed the lease, 
under any mistake. The ct. having found upon 
the evidence that a common mistake was not 
sufficiently proved, but that mistake on the part 
of pltf. was, gave judgment for rescission with 
an option to deft. to accept rectification instead. 

The other class of cases is one of what is called 
unilateral mistake, & there, if the ct. is satisfied 
that. the true intention of one of the parties was 
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to do one thing, & he by mistake has signed an 
agreement to do another, that agreement will not 
be enforced against him, but the parties will be 
restored to their original position & the agree- 
ment will be treated as if it had never been 
entered into (Bacon, V.-C.). 

(2) Then as to the costs of the action, pltf. 
is not entitled to costs, because he has made a 
mistake, & deft. ought not to have any costs, 
because his opposition to pltf.’s demand has been 
unreasonable, uajust & unlawful (Bacon, V.-C.).— 
PaGET v. MARSHALL (1884), 28 Ch. D. 255; 54 
L. J. Ch. 575; 51 L. T. 351; 49 J. P. 85; 33 
W. ee 608. wes 
Annotations :—As to ° ; 
Ch. 616. Refd. N Oh Band. Maye )y te atte ? 
_ 282. | —G. & T., pltf.’s predecessors 
in title, having a general power of revocation & 
new appointment over lands of which they were 
respectively tenant for life in possession & tenant 
for life in remainder, by a deed of exchange in 
1783 appointed & granted the lands to deft.’s 
predecessor in title in fee, saving & reserving 
nevertheless to G. & T., their heirs & assigns, 
full & free liberty to get the coal & minerals 
which should be found within the lands. The 
minerals were never worked under this reservation 
by pltf. or his predecessors in title. In 1865 
the then owner of the lands demised the coal 
under part of them to persons whose interest 
became vested in defts. B. & B.; & in 1877 deft. 
H., who had succeeded to the ownership of the 
lands, demised the coal under another part to 
pltf. Some years after this pltf. first became 
aware of the reservation in the deed of 1783, & 
brought his action to establish his right to the 
minerals, to restrain defts. from working them, 
& to have the lease of 1877 rectified or set aside :— 
Held: the lease of 1877 could not be rectified, 
as there was no common mistake.—SUTHERLAND 
(DUKE) v. HEATHCOTE, [1892] 1 Ch. 475; 611. J. 
Ch. 248; L. T. 210; 8 T. L. R. 272; 36 
pie Jo. peal A. 
«lnnotation :-—— . F . { 

H Aone tg. entd. Fitzhardingo v. Purcell, [1908] 


293. .|—A policy of marine insurance 
can only be rectified when it is clearly shown that 
it has been drawn up by common mistake.— 
SPALDING v. CROCKER (1897), 13 T. L. R. 396; 
2 Com. Cas. 189. 

Annotations :-—Apld. Empress Assce. Corpn. v. Bowring 
(1905), 11 Com. Cas. 107. Mentd. Crocker v. General 
Insce. of Trieste (1897), 3 Com. Cas. 22; Kynance Sailing 
Ship Co. v. Young (1911), 104 L. T. 397. 

204. J—May v. Piatt, No. 85, ante. 

295. ———- ———.|—-BEALE v. KYTE, No. 433, post. 
_ 296. -}] — The G. estate was offered 
in eight lots by public auction, subject to a 
stipulation that each lot was sold subject to all 
occupation ways & methods of drainage enjoyed 
by the vendors & their tenants. N. purchased 
the whole estate, & on June 1, 1910, agreed to 
sell lot 6, which another lot, 3, adjoined, to H. 
upon the conditions read at the auction. The G. 
estate was conveyed to N. subject to easements. 
N. conveyed lot 3 to pltfs. in Feb. 1911. N. 
had previously, in Nov. 1910, conveyed lot 6 to 
deft. H., who mortgaged it to C., the same solr. 
acting for H. on his purchase & for H. & C. as to 
the mtge. Rights of occupation way & drainage 
in fact existed over the part of the G. estate con- 
veyed to H.:—-Held: the conveyance to H. 
containing no reservation, the fact that lot 6 was 
sold subject to the privileges in favour of lot 3 
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would not, if N. had not parted with lot 3, have 
entitled pltfs. to rectification of H.’s conveyance 
without showing mutual mistake, which was not 
aber At any rate, there was no such right 

rectification when N. had conveyed lot 3 by 
deed to which H. was not a party.—SLAcK v. 
Hancock (1912), 107 L. T. 14. 

297. .}—A freehold farm in York- 
shire was mortgaged, first, to A. to secure £300 
&, secondly, to pltf. Both mtges. were duly 
registered under the Yorkshire Registries Acts. 
The mtgor., who was being pressed by A. for pay- 
ment, offered to sell the farm to his daughter L. 
for £450. L. accepted the offer conditionally 
on her being able to find some one to provide 
£300 to pay off A. She consulted W., a solr., & 
told him she was buying the property for £450 & 
wanted some one to provide the money due to A., 
& instructed him to carry out the transaction. 
W. introduced F. who agreed to advance £300 on 
a first mtge. of the farm, &, on receipt of the money 
from F. paid off A. & obtained from him the title 
deeds on F.’s behalf. W. acted for all the parties 
except A. Neither W. nor any of the parties 
except the mtgor. had any knowledge of pltf.’s 
mtge., & mtgor. did not disclose it. W. then 
prepared three deeds, which were duly exe- 
cuted & registered: (a) a reconveyance by A. 
to the mtgor.; (6) a conveyance by the mtgor. 
to L.; (c) a mtge. by L. to F. An interval of 
three weeks elapsed between the payment off of A. 
& the execution of the deeds, the first two of which 
bore the same date, the third being dated the 
following day. Plt£., in an action against F., L., 
& the mtgor., claimed that by virtue of the recon- 
veyance to the mtgor. his mtge. had become a 
first charge on the property & that he was there- 
fore entitled to priority over F.:—Held: pltf. 
was not entitled to priority, on the following 
ground: that owing to a common mistake 
induced by the misconduct of the mtgor., the 
deeds as framed did not express the true bargain 
between the partics, which was that I. should 
have a first mtge. on the property, & could havo 
been rectified in the present action if defts. had 
counterclaimed for that relief, & in those cir- 
cumstances a ct. of equity would not enforce in 
favour of a volunteer a title based upon deeds 
framed under a common mistake.—WHITELEY v. 
DELANEY, [1914] A. C. 132; 83 L. J. Ch. 349; 
110 L. T. 434; 58Sol. Jo.218, H. Le; revay. S.C. 
sub nom. MANKS v. WHITELEY, [1912] 1 Ch. 735, 
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298. —— -] — Both parties intended the 
lands & buildings to be included in the schedule. 
These were inadvertently omitted. Rectification 
must follow unless some exceptional ground for 
excluding this remedy is advanced (LORD BIRKEN- 
HEAD, C.).—UNITED STATES v. Motor TRUCKS, 
Lrp., [1924] A. C. 196; 93 L. J. P. C. 46; 130 
L. T. 129; 39 T. L. R. 723, P. C. 

299. .| —CrApDvock Broruers v. HUNT, 
No. 324, post. 

How far relief available where mistake unl- 
lateral.|—See Sub-sect. 2, A. (5), post. 





(b) Unilateral Mistake. 
800. Not sufficient for igs pee 
deed of assignment the book debts of a co., as 
specified in the schedule thereto, were assigned to 
a purchaser by the receiver for the debenture 
holders of the co. One of the book debts of the 
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Sect. Sr dehie kinds of relief: Sub-sect. 2, A. (), 
(c) & (d).} 

co. was omitted from the schedule to the deed. 
The purchaser who had acted upon the deed 
brought an action against the receiver, in which 
he claimed to have the deed rectified by the 
insertion therein of this book debt. The receiver 
& the purchaser had prior to the deed agreed by 
two letters to sell & purchase ‘‘ the book debts” 
of the co. At interviews prior to these letters 
the receiver owing to his misunderstanding some- 
thing said by the purchaser intentionally omitted 
the debt in question from the list of book debts 
to be assigned, but the purchaser was unaware 
of the omission, & thought the debt was to be 
included :—Held : the deed could not be rectified. 
—FOWLER v. SUGDEN (1916) 85 L. J. K. B. 1090; 
116 L. T. 61, 0. A. 

301. Option to defendant — To have agreement 
annulled or rectified.]—Deft. signed an agreement 
to take from pltf. a lease of a house ut the rent 
of £230, & on the terms of a lease on which the 
agreement was written, which erroneously stated 
the rental to be £130. A lease was afterwards 
executed, in which the rent was erroneously stated 
to be £130. ‘I'he error, on the part of the lessor, 
was proved, & the ct. considered that the lessee 
must have perceived the discrepancy between 
the amount of rent previously stated by pltf. & 
specified in the agreement & that reserved by the 
lease :—Held: pltf. was not entitled to have the 
lease reformed, but the proper relief was to give 
the lessee the option of taking the reformed lease 
or of rejecting it, paying, in the latter case, a 
rental for the past occupation & a mtge. on the 
lease created by such lessee. 

It is argued that . . . to enable this ct. to inter- 
fere to rectify a mistake, the mistake must be 
mutual. But though, as a general rule, this is 
correct, it does not apply to every case (ROMILLY, 
re Te tea ve sri (1862), 30 Beav. 

; a J. Ch. ; 26 J. P. 727; N.S. 
985; 54. R. 961. Sen 
Annotations -—Expld. Harris v. Popporell (1867), 








L. hi. 5 
Kq. 1. Folld. Bloomer », Spittlo 1872 ; 
aay. Expld. May v. Platt, (1900) 1 Gh bie. etn 
. 802. -] — PaGrer v. MarsHatn, No. 
291. ante. 


802a, —— ——..]—Coummins v. B 
35 1. L. tT. 197, 11. 1. ie: 
303. Where parties can be re laced in original 
position.)—Hanunis v. PurrenELe. No. 164, piri 
804. Agreement executed on articular 
Ea ee on tender for ‘the per- 
ce Of works, a contractor verbally stipu- 
lated that one of the provisions andes which 
the employer proposed that the works should be 
done should not be insisted on, & upon that 
understanding he entered into a contract, with the 
appointed officer. The bill for work exceeded 
the amount which the surveyor would allow, & 
whose judgment was the subject of the excepted 
provision, & the map over refused to pay more 
than the Surveyor allowed, whereupon the con- 
tractor filed his bill for judgment of the sum 
demanded, & that the agreement might be 
rectified :—Held : he, having executed the agree- 
ment on a particular understanding, &, being 
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by such execution precluded from proceeding at 
law for the recovery of his demands, was entitled 
to have it rectified.—Srmpson v. Mercaur (1854), 
24 L. T. O. 8. 139; 3 W. R. 88. 

Rescission of agreement.|—See Part V., Sect. 3, 
sub-sect. 1, C., ante. 


(c) Relief to Person Who Prepared Instrument. 


305. Relief granted in a proper case.|—ANON. 
(1673), Freem., Ch. 302; Freem. K. B. 302; 
22 BE. R. 1228. 

$06. ——.] — A ct. of equity will reform an 
instrument which, by the mistake of the drawer, 
admits of a construction inconsistent with the 
true agreement of the parties, although the party 
seeking to reform it himself drew the instrument.— 
BALL v. STORIE (1823), 1 Sim. & St. 210; 1L. J. 
O. S. Ch. 214; 57 H. R. 84. a ader reece 

— . Parsons v. Bignold (1843), ur. : 
Acta: wilikown Stowart (i837), 8 Sim. 371. 

307. .]—Pltfs. were the owners of a steam- 
ship, & defts. agreed to charter her without any- 
thing having been said by either party as to the 
vessel’s class. After the bargain had been made 
defts.’ agent took to pltfs.’ agents a printed form 
of charterparty, the space for the vessel’s class 
being left blank, & owing to a clerk of pltfs.’ 
agents being wrongly informed as to the class the 
words ‘ British Corpn.’’ were inserted. The 
vessel was in fact unclassed. In an action by the 
owners against the charterers for rectification of 
the charterparty by striking out the words “ British 
Corpn.” on the ground that they had been inserted 
by mistake, the charterers counterclaimed for 
damages on the ground that they had had to pay 
a higher insurance than if the ship had been 
classed “‘ British Corpn.” :—Held: as the bargain 
was complete before anything was said about the 
vessel’s class, & as it was left to one of the parties 
to fill up the blank, there was a mistake common to 
both parties & pltfs. were entitled to rectification & 
the counterclaim must be dismissed.—VERGOTTIS & 
Co. v. Forp (H.) & Co., Lrp. (1918), 34 T. L. R. 233, 

308. No costs to party occasioning error.|— 
(1) To justify the ct. in reforming an executed 
deed, it must appear that there has been a mistake 
common to both the contracting parties, & that the 
agreement has been carried into effect by the deed 
in a manner contrary to the intention of both. 

(2) By an agreement in writing, A. agreed to 
take an underlease from B., at a rent of £340, 
A. “paying all taxes, land tax & insurance.” 
A lease was granted, reserving the rent of £340, 
stated to include the land tax. It had, however, 
been redeemed by the superior landlord. The 
lessee having refused to pay the amount of the 
land tax redeemed, the lease was ordered to be 
reformed by making him liable for the land tax, 
though redeemed; & parol evidence was admis- 
sible to explain the meaning of the parties by 
“land tax.” 

In all cases the real agreement must be estab- 
lished by evidence, whether parol or written ; 
if there has been no previous agreement in writing, 
parol evidence is admissible to show what the 
agreement really was ; if there be a previous agree- 
ment in writing which is unambiguous, the deed 
will be reformed accordingly ; if ambiguous, parol 
had previously agreed to let the pre- 


mises for two 6 & five months, 
with an option for ap extension to six 
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evidence may be used to explain it, in the same 
manner as in other cases where parol evidence is 
admitted to explain ambiguities in a written 
instrument (ROMILLY, M.R.). 

(3) On reforming a lease, no costs were given to 
pltf., the lessor, because the suit had been occa- 
sioned by his error in not having the lease properly 
prepared.—MURRAY v. PARKER (1854), 19 Beav. 
305; 52 E. R. 367. 

Costs generally.]|—See Sect. 6, sub-sect. 4, post. 


(ad) Necessity for Prior Contract. 


309. General rule.] —A., being the holder of 
several policies of insurance on the life of B. & 
being unable to keep them up, entered into an 
agreement with C. for the purpose of C. keeping 
them up. The agreement consisted of three 
instruments: (a) a letter by which it was stated 
that C. was to pay the premiums, & to have his 
advances & interest secured by a deposit of the 
policies, a bond & an equitable mtge. of certain 
estates. No time was specified for the repayment of 
the advance & interest. (0) A bond for £6,000, 
referring to the letter for repaying the advances 
& interest at the expiration of six months from 
the death of B. (c) An agreement also referring 
to the letter & to the deposit of the policies to 
secure the payment of the advances & interest 
at the expiration of six calendar months from the 
death of B. by which agreement the advances 
& interest were secured to be paid at six months 
after the death of B., upon certain estates. A. 
died, living B., leaving a considerable amount of 
advances & interest unpaid, & having before his 
death, assigned the policies to trustees for his 
creditors. C. now filed his bill claiming to have 
all his advances & interest paid & that the agree- 
ment might be varied & made to conform to the 
letter & that, if necessary the policies might be 
sold :—Held : the agreement could not be rectified, 
there being nothing to rectify it by except the 
letter itself, the letter & agreement being incor- 
porated in effect into one instrument & the letter 
not specifically pointing out the time when the 
security was to be available. 

When a party wishes to rectify an agreement 
one rule is plain: he must have some draft or 
some evidence of the intention by which to 
rectify. . .. If these instruments do not express 
the intention of the parties, how am I to ascer- 
tain their intention? (KINDERSLEY, V.-C.).— 
BRrouUGHAM v. SQUIRE (1852), 1 Drew. 151; 61 
E. R. 409. 

310. .] — Pitfs., underwriters, having exe- 
cuted to defts., iron merchants, a policy of marine 
insurance on a cargo which suffered loss, filed a 
bill for a rectification of the policy, so as to make 
it conformable to that which they said was the 
real contract between the agents, in proof of 
which they produced in evidence the slip which 
was signed by their agent when presented at Lloyds 
by a clerk of defts.’ insurance broker. Defts. 
denied that they ever entered, or intended to 
enter, into any contract other than expressed by 
the policy :—Held: as the slip formed no contract, 
& there was no binding agreement between the 





PART V. SECT. 8, SUB-SECT. 2.— 
A. (d). reason of which 


309 i. General rule.}—In order that ' 
a deed may be reformed by the ct., 
there must be at least two things 
established, namely ent 
diff from the document, well 
proved by such evidence as leaves no 
reasonable ground for doubt as to the 
existence & terms of such agreement, 


479.—CA 


an all 


& a mutual mistake of the partics by 
auee agree a ps wee f 
not properly expresse 1e deed.— , 

MCNEILL Re HAINES (1889), 17 QO. R. 


_——. +The ct. will not rectify 
art malate in a written 
contract unless it can be shown that 
there was an actual concluded agree- 
ment antecedent to 
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parties until the policy was signed & the premium 

paid, the bill must be dismissed with costs. 

Cts. of equity do not rectify contracts; they 
may & do rectify instruments purporting to have 
been made in pursuance of the terms of contracts. 
But it is always necessary for a pltf. to show that 
there was an actual concluded contract antecedent 
to the instrument which is sought to be rectified ; 
& that such contract is inaccurately represented 
in the instrument (JAMES, V.-C.).—MACKENZIE 
v. COULSON (1869), L. R. 8 Eq. 368. 

Annatations d. Cory v. Patton (1872), L. R. 7 Q. B. 
304; Spalding v. Crocker (1897), 13 T. L. R. 396; Lovell 
& Christmas v. Wall (1911), 10¢ L. T. 85; Schofield v. 
Clough, [{1913) 2 K. B. 103. 

311. .]}—Now, no one for a moment doubts 
that where it is shown that the actual contract & 
intention of the contracting parties was different 
from that which is expressed in the deed, the ct. 
has jurisdiction to alter it. But there is an 
enormous difference between altering a settlement 
under these circumstances & altering a settlement 
where there is no evidence whatever that there was 
a different intention at the time when the deed 
was executed, as is the case here (Corron, L.J.). 

It requires very clear & distinct evidence to 
show that there was some different intention at the 
time when the settlement was executed, & with 
this exception (Wollaston v. Tribe, No. 3096, 
post), there is hardly a single case where many 
years after the settlement was executed, on 
mere parol evidence, uncontradicted because 
there was no one to contradict it, the ct. has 
altered a deed because one of the parties after- 
wards desired that it should not stand as it was 
executed (CoTron, L.J.)—TuUcKER v. BENNETT 
(1887), 38 Ch. D. 1; 57 L. J. Ch. 507; 58 L. T. 
650, C. A. 

Aeneas :~—Refd. Bonhoto v. Henderson, [1895] 2 Ch. 
312. a The essence of roctification is to 

bring the document which was expressed & 

intended to be in pursuance of a prior agreement 

into harmony with that prior agreement... . 

It presupposes a prior contract & it requires proof 

that by common mistake the {final completed 

instrument as executed fails to give proper effect 
to the prior contract. For this purpose evidence 
of what took place prior to the exccution of the 
completed document is obviously admissible & 
indeed essential. . . . Let me repeat that a prior 
agreement must be proved; mere intention will 
not suffice (CozENS-Harpy, M.hRt.).—Lovrenn & 
CHRISTMAS, LTD. v. WALL (1911), 104 L. T. 85; 


:—Ref 








| 27 T. L. R. 236, C. A. 


Annotation :—Refd. Slack v. Hancock (1912,) 107 L. T. 14. 


318. Conveyance differing from articles — Con- 
veyance not in purported execution of articles. |-— 
MOSELY v. VIRGIN, No. 245, ante. 

814. Property included by general words.| -— 
The ct. being satisfied, upon the evidence, that a 
general description of property had been inserted 
inadvertently in a settlement, & not for the pur- 
pose of passing an estate, which the general descrip- 
tion would in terms comprise, made a declaration 
that the general description had been inserted by 
mistake, so far as regarded the estate in question, 


desired to he rectified.—-WHELAN v. 
ET (1871), 5 Nfid. L. RR. 405.— 


t. Prior verbal agreement.}—ELLER- 
MAN v. CARRUTHERS (1908), 8 W. L. K. 
692 rf 1 Sask. L. R. 157.—CAN. 


a. ———.] — WEINERLEIN ov. Gocn 
aot tae LTp., (1925) App. D. 282. 


K 2 


the instrument 
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Sect. 3.—Different kinds of relief: Sub-sect.2, A. (d), 
(e) & (f), B. & C. (a).] 


& gave the parties liberty to apply as they might 
be advised. 

It is clear that the S. Estate ... was not 
intended to be included in the settlement; & 
that it formed no part of the proposal or of the 
contract, but was so included by mistake. I 
think therefore that the decree ought to declare 
that to be so & direct a reconveyance of that 
estate (LORD COTTENHAM, C.).—EXETER (MAR- 
QUESS) v. EXETER (MARCHIONESS) (1838), 3 My. & 
Cr. 321; 71. J. Ch. 240; 2 Jur. 5385; 40 E. Kt. 
049, L. C. 


Annotations :—Consd. Rooke v. Kensington (1856), 2 K. & 
J. 108. eends: Lackersteen v. Lackersteen (1860), 6 Jur. 





315. Terms cannot be added.] — The ct. will 
not interfere to introduce additional terms into a 
settlement unless it appears on distinct evidence 
that such additional terms were present to the 
minds of the parties at the time of the agreement 
on which the settlement was founded.—ELWks 
”. ELWES (1861), 3 De G. F. & J. 667; 4 1. T. 
593; 7 Jur. N.S. 747; 9 W. R. 820; 45 E. Kh. 
1036, L. JJ. 

Anptation :—Refd. Welman v. Welman (1880), 15 Ch. D- 


816. Mistake 
—CARPMAEL v. 


reventing parties being ad idem.| 
owls, No. 440, post. 


317. --—.] — FARADAY v. TAMWORTH UNION, 
No. 268, ante. 
318. --——.] —- By a verbal agreement entered 


into between pltf. & the agent of a life insurance 
co. it wus agreed that a policy should be granted 
to pltf. on the life of H. which policy should not 
be vitiated by reason of H. revisiting, among other 
places, ports on the coast of Africa; & proposals 
for the policy were drawn up by pltf. & forwarded 
through the agent to the co. In these proposals 
it was stated that the policy could be accepted 
only on the condition that “IJ. should be at 
liberty to visit Tangier or any other port within 
the Mediterranean, without subjecting himself 
to any extra premium, etc. ; but it was under- 
stood that he was not to reside out of HKurope at 
any place in the Mediterranean beyond the period 
of three months, or to go into the interior of 
Asia or Africa.’’ No mention was made in the 
proposals of ports on the coast of Africa. The 
policy was effected, with a memorandum indorsed 
upon it in the terms of the above condition, & 
pltf. paid several premiums. II. went to a port 
on the coast of Africa, & dicd there within three 
months of his arrival. The co. refused to pay the 
assurance money, & pltf. filled a bill to have the 
mistake in the indorsement rectified :—Held : 
the agent had no power to bind the co., & the 
memorandum having been framed under a mis- 
take, the real terms of the agreement never having 
been communicated to or adopted by the co., 
the policy was not binding upon cither party.— 
FOWLER v. SCOTTISH HQUITABLE LIFE INSURANCE 
Society & Rircnie (1858), 28 L. J. Ch. 225; 
32 L. T.O.8.119; 4 Jur. N.S. 1169; 7W.R. 5. 
, ~See, also, Part ITI., Sect. 2, sub-sect. 8, 

C., ante. 
819. Terms of prior contract doubtful.}/— 
Ewina & Lawson v. HANBURY & Co. (1900), 


16 T. L. RR. 340. 
Annotation :—Refd. Faraday v. Tamworth Union (1916), 
86 L. J. Ch. 436. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (@). 


822i. Whether rectification ordered— 
Conveyance in conformity with agree- 


V. L. R. 629. 


ment.J— MATRAR tt. 
—AUS 


322 ii. ——  ——. 
WARMAN (1919), 44 O. L. R. 257; 15 


MISTAKE. 


820. Contract necessarily under seal.] — Fara- 
DAY v. TAMWORTH UNION, No. 263, ante. 

321. ——.]—Hiaeins (W.), Lip. v. NORTHAMP- 
TON CORPN., No. 87, ante. 


(e) Conveyance after Previous Written Agreement. 

322. Whether rectification ordered—Conveyance 
in conformity with agreement.]|—May v. PLATT, 
No. 85, ante. 

23. .|]— Where a deed has been 
executed in pursuance of a previous option in 
writing between the same parties :—Held: the 
ct. could not rectify the deed on the ground that 
it did not represent the true intention of the 
parties.—THOMPSON v. HICKMAN, [1907] 1 Ch. 
550; 76L. J. Ch. 254; 96L. T. 454; 237. L. R. 








Annotations :—Refd. Fowler v. Sugden (1916), 85 l. J. K. B. 
1090; Craddock v. Hunt, {1923] 2 Ch. 136. Mentd. 
Glyn v. Howell, {1909] 1 Ch. 666. 


324. -|—Where owing to a mutual 
mistake in reducing a verbal agreement for the 
sale of land into writing, the written agreement 
failed to express the real bargain between the 
parties, & the mistake was embodied in a deed of 
conveyance, with the result that a piece of land, 
which had in fact been bought & paid for by 
pltfs., was wrongly conveyed by the vendors to 
deft., who had notice of pltfs.’ title :—Held: the 
ct. since Jud. Act, 1873 (c. 66), had jurisdiction to 
rectify the conveyance, notwithstanding that the 
deed conformed strictly with the written agree- 
ment, & although the effect of ordering rectification 
was to grant specific performance of a written 
agreement with a parol variation.—CRADDOCK 
Broturrs v. HUNT, [1923] 2 Ch. 186; 92 L. J. 
Ch. 378 ; 129 L. T. 228; 67 Sol. Jo. 593, C. A. 
Ananelion -— Appvd: United States v. Motor Trucks, [1924] 


325. Conveyance differing from written 
agreement.|—With regard to reforming the lease 
it is to be observed there was a written agreement 
followed by a regular lease, differing in many 
particulars from the agreement. The primé facie 
conclusion from these facts is that there was a 
new agreement with which the lease is in con- 
formity (TURNER, L.J.).—HILLS v. ROWLAND 
(1853), 4 De G. M. & G. 480; 22 L. J. Ch. 964; 
i LT. O. 8S. 1389; 1 W. RR. 422; 48 E.R. 575, 

See, also, Sub-sect. 2, A. (f); Sect. 4, sub-sect. 1, 
LB. (6), post. 











(f) Rectification of Written Agreement where Specific 
Performance Claimed. 

326. Whether granted.|—By a building agree- 
ment in writing O. agreed to take a certain piece 
of land on lease & to build six houses upon it 
within nine months, F. agreed to build a bridge 
over a river adjoining the land, to give access to 
the houses within three months from their com- 
pletion. O. built four houses & the bridge not 
having been erected within three months brought 
this action, claiming to have the agreement rectified 
on the ground that the number 6 had been inserted 
by mistake for 4 & to have damages for non- 
performance of the agreement to build the bridge. 
Lhe objection was taken that pltf. who was in 
effect seeking specific performance, because unless 
he was entitled to specific performance he would 
be a mere tenant at will & have uo claim to 
damages, could not bring parol evidence to alter 
O. W. N. 201; 46 D. L. R. 66.—CAN. 


LYNE, [(1918) 


: $22 ii, ) — hs 


| MARSHALL e 
] — HICKMAN v. CANADIAN PaciFIC LUMBER Co., LTD., 


{1921} 3 Ww. WwW. R. 209 —CAN, 


Part V.—RE IEF IN CASES OF MISTAKE. 


the written agreement under which he was suing : 
—Held: evidence was admissible for the purpose 
of obtaining rectification of the contract & there 
was no reason why a claim for rectification of a 
contract & for its specific performance as rectified 
should not be joined in the same action; the old 
cases in which pltf. in a specific performance action 
was not permitted to bring parol evidence turned 
on Stat. Frauds which was not pleaded, & did not 
apply the agreement having been part performed.— 
OLLEY v. FISHER (1886), 34 Ch. D. 367; 56 L. J. 
Ch. 208; 55 L. T. 807; 385 W. R. 301. 

Annotations :—Consd. Craddock v. Hunt, [1923] 2 Ch. 136. 


Refd. Conway Bridge Comrs. v. Jones (1910), 102 L. T. 
92; Forgione v. Lewis, [1920] 2 Ch. 326. 


327. -) — SHREWSBURY & TALBOT CAB & 
NOISELESS TYRE Co., Lrp. v. SHAW (1890), 89 
L. T. Jo. 274. 

Annotation :—Refd. Craddock v. Hunt, [1923] 2 Ch. 136. 

See Sub-sect. 2, A. (e), ante. 





B. Condition Precedent to Relief. 
See Sect. 1, ante. 


C. What must be Proved. 
(a) The Mistake. 

328. Mistake must be shown.]—— Burt wv. Bar- 
LOW (1792), 3 Bro. C. C. 451; 29 BK. R. 638, L. C. 

329. -] — Bill to rectify a conveyance, 
alleged to have passed by mistake more than was 
included in a previous agreement, dismissed ;_ the 
conveyance reciting a more extended agreement, 
the parties being dead, the agent of the grantor 
having acknowledged the extended agreement, 
& the agent of the grantee, who could have given 
& personal account of the transaction, not having 
been examined by plttf. 

There is no doubt on the one hand, that if an 
instrument affects by its recital to carry into 
execution a certain agreement & goes beyond that 
agreement, the ct. will rectify it ; because then it 
has clear evidence on the face of the instrument 
itself; that the instrument operates beyond its 
intended operation; on the other hand it is quite 
clear that parties may enter into articles of agrec- 
ment & the terms of the agreement may be 
extended by parol, provided the conveyance 
itself is written evidence that there has been such 
an extension by the parol agreement (LORD 
ELDON, C.).—BEAUMONT 1. BRAMLEY (1822), 
Turn. & RK. 41; 37 E.R. 1009, L. C. 

Annotations :—Distd, Howkins v. Jackson (1850), 2 H. & Tw. 

301. Consd. Rooke v. Kensington (1856), 2 K. & eid ; 


Bentley _v. Mackay (1862), 4 De G. F. & J. 279. 
Cox v, Bruton (1857), 5 W. R. 544; Wright v. Wilkin 


(1859), 4 De G. & J. 141. 
3830. .J—An erroneous statement was made 








to a life insurance co., by or through their agent, | 


as to A.’s interest in his son’s life ; upon which the 

PART V. ee a oan 2.— 
. (a). 

328 i. Mistake must be shown.]|—To 


328 v. 





.]) — DOMINION 
SocIETY v. DARLING (1880), 5 A. 
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co. granted a policy to A. After the son’s death 
the co. discovered the error & refused to pay the 
suminsured. A bill filed by A. to have the mistake 
rectified was dismissed, because the evidence did 
not show distinctly whether the mistake arose 
from the agent’s inadvertence, or from his having 
been misinformed by A. 

Pitf. had failed in making out such a mistake as 
the ct. could correct (SHADWELL, V.-C.).—-PARSONS 
v. BIGNOLD (1843), 13 Sim. 518; 1L. T. O. S. 358 ; 
7 Jur. 591; 60 E. R. 201; affd. (1846), 15 L. J. 
Ch. 379, L. C. 


Annotations :—Consd. Re Universal Non-Tariff Fire Insce., 
Forbes’ Claim (1875), L. Rh. 19 Eq. 485. Mentd. Varr v. 
London Edinburgh & Glasgow Assace. (1891), 8 T. L. R. 88. 


331. -|— BRADFORD (MARL) v. ROMNEY 
(EARL), No. 345, post. 

332. .] — An action was brought to rectify 
a voluntary settlement, made by a deed poll or 
declaration of trust, & dated July 15, 1880. It 
was exccuted by pltfs., two elderly ladies & their 
nephew who was appointed trustee. Pltfs. had 
recently discovered, as they alleged, that the deed 
did not carry out their real intention, & they 
therefore desired to have it rectifled in certain 
respects. It was decided that the ct. had juris- 
diction, in a proper case, to reform or rectify a 
voluntary settlement, as well as a settlement for 
value; but that the ct. would hesitate to rectify 
a voluntary settlement at the instance of the 
settlors merely on their own evidence as to their 
intention, unsupported by other evidence, such as 
written instructions. even though the rectification 
sought would bring the settlement more into 
harmony with recognised precedents, & with 
what the settlors might reasonably have intended 
at the time. On appeal :—Held: under the cir- 
cumstances this was not a case in which the ct. 
ought to order the deed to be rectified, there being 
no satisfactory evidence of a mistake having been 
made ; & therefore the appeal must be dismissed.— 
KONHOTE v, HENDERSON, [1895] 2 Ch. 202; 72 
L. ‘I. 8143 43 W. R. 580, C. A. 

Annotation :—Retd. Rake v. Hooper (1900), 83 L. T. 669. 

333. -} — The ct. can only rectify a settle- 
ment, which is a matter of contract, when it is 
shown that both parties have been in error, that. 
something has been put in or omitted which does 
not carry out the intention of either party 
(KEKEWICH, J.).—RAKE v. Hooper (1900), 83 
L. 1. 669; 17 T. L. RR. 1183 45 Sol. Jo. 117. 

334. -.|—Insurance co. claimed rectification 
of the policies as against the brokers so as to comply 
with their view of the effect of the open covers. 
The claim was made more than six years after the 
issue of the policies:—Held: apart from any 
question under Stat. Limitations, there was no 
clear evidence of common mistake, & the policies 














mtgee. had been fuserted {n the instru- 
ment, but, on the facts, there being 
no reason to suppose that there was 
any fraud or decelt on the part of the 


LOAN 
yee 


entitle a party to rectify a document 
he must show distinctly the intent 
of all parties thereto, & that there 
has been a mutual mistake.—MCCLURE 
gna (1883), 9 V. L. R. 84.— 


328 ii. --—~Although the Crown 
may show mistake in law or fact in 
respect of its grant when the indi- 
vidual could not, still the evidence 
must be conclusive.—A.-G. ». GAR- 
BuTT (1855), 5 Gr. 181.—CAN. 

828 iii. ——-.}—To induce the court 
to vary a written instrument, on the 
ground of alleged mistake, the evi- 
dence must of the strongest 





character. —- WILLIAMB v. FELKER 
(1859), 7 Gr. 345.—CAN. 
3828 iv. -}—-Whurrs vo. HAIGHT 





576.—CAN. 





828 vi. .}—SYLVESTER v. PORTER 
(1896), 11 Man. L. R. 98.—CAN. 


$28 vii. .}—There may be reforma- 
tion of a deed based on clear & con vinc- 
ing evidence that a mistake was made 
notwithstanding the denial of deft. 
but not where the evidence is confined 
to the allegations of the grantor & 
grantee, & where the deed has been 
executed within a day or two after 
the parties had been on the ground 
locating the rtion to be conveyed. 
—MCNEIL v. lona GYPSUM PRODUCTS, 
Lrp., {1925] 2 D. L. BR. 659; 53 
N e S. R. 80.—C ° 

328 viii. ——. +—A mtgor. alleged that 
@ sum in excess of his debt to the 





mitgee., or that there was any mutual 
mistake of the parties as to the amount 
Stated as that for which the security 
was given, a suit to have the instru- 
ment rectified was dismissed.—AMANAT 
Hist v. LACHMAN PERSHAD (1886), 
I. I. R. 14 Calc. 308 ; L. Rh. 14 Jnd. 
App. 18.—IND, 


828 ix. ———.}— Jon Brotiicns & Co, 
v. NORMORE (1888), 7 Niid. L. HR. 371. 
—NFLD. 


328 x. ——.}—In a auit to rectify a 
mistake in a will, positive proof that 
there was a mistake & the nature of 
the mistake must be given, & nothing 
must be left to conjecture.— Isaac _v, 
MILLA (1887), 5 N. Z L. R. C. A. 122. 


fmneme 
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Secl. 3.—Different kinds of relief : Sub-sect. 2, C. (a), 
(b) & (c), & D. (a), (b), (c), (d) & (e).] 


ought not to be rectified as against the brokers 
in an action to which their principals were not 

arties.—EMPRESS ASSURANCE CORPN., LTD. v. 
ie (C. T.) & Co., Lirp. (1905), 11 Com. Cas. 
Annotation :—Mentd. Glasgow Assce. Corpn. v. Symondson 

(1911), 104 L. T. 254. 

See, also, Sub-sect, 2, C. (c), post. 

aaa amounts to mistake.]|—See Parts J. & II., 
ante. 


(b) Concurrent Intention of Parties up to Time of 
Execution. 


335. General rule.}] — SHELBURNE (COUNTESS 
DOWAGER) v. INCHIQUIN (EARL), No. 356, post. 

836. -] — (1) Parol evidence admissible in 
opposition to a specific performance of a written 
agreement upon the heads of mistake or surprise 
as well as of fraud ; & upon such evidence the bill 
was dismissed. 

(2) Lord THURLOW in Shelburne (Countess Dow- 
ager) v. Inchiquin (Earl), No. 356, post, seems to say 
that the proof must satisfy the ct., what was the 
concurrent intention of all parties; & it must 
never be forgotten, to what extent deft., one of 
the parties, admits or denies the intention ”’ 
(LORD ELpON, C.).—TOWNSHEND (MARQUIS) v. 
STANGROOM, STANGROOM v. TOWNSHEND (MAR- 
QUIS) (1801), 6 Ves. 328; 31 E. R. 1076, L. C. 


Annotations :—As to (1) Apld. Beaumont v. Bramley (1822), 
Turn, & It. 41. Consd. Carroll v. Keays, Kenys v. Carroll 
als 22 W. RR. 243. Refd. Squire v. Campbell (1836), 1 
nite Cr. 459. As to (2) Gonsd. Clowes v. Higginson 
* alt 1 Ves. & B. 524; Wood v. Scarth (1855), 2 K. & J. 

3; Fowler v. Fowler (1859), 4 De G. & J. 250. Refd. 
Fowler v. Sugden (1916), 115 L. T. 615 Craddock v. 
Hunt, eat 2 Ch. 136. Generally, Refd. Mortlock v. 

1804), 10 Ves. 292; London & Birmingham Ry. 

vw. Wintor (1840), Cr. & Ph. 67; Manser v. Back (1848), 6 

are, 443; Smithson v. Powell, Powell v. Smithson 
1852), 20 L. T. O. 8. 108; Vouillon v, States (1856), 25 
a J. Ch. 875; Wharram v. Wharram (1864), 4 New Rep. 


. . Richardson v. Smith (1870), 39 L. J 
oie Jte Marlborough, Davis v. Whitehoad, (1894] 2 Ch. 





- J. Ch. 


887. ——-.]—A.-G. v. SITWELL, No. 373, post. 

888. -}-— The ct. will not reform a settle- 
ment, on the ground of mistake, unless the 
evidence, as to the mistake, & as to the real 
intention of the parties, is perfectly clear & 
satisfactory. 

Now in order to justify the ct. in taking such 
a course, it is obvious that a clear intention must 
be proved ; it must be shown that the settlement 
does not carry into effect the intention of the 
parties. ... 1t must be proved, not only that 
the contract was different from that which the 
settlement carried into effect, but that there was 
no change of intention, by which the circumstance 
that the settlement did not follow the terms of 
the original contract might be explained (Lorp 
COTTENHAM, C.).—BREADALBANE (MARQUBSS) v. 
CHANDOS (MARQUEssS) (1887), 2 My. & Cr. 711; 7 
Ll. J. Ch. 28; 40 E.R. 81), L. CO. 
Annales :—Refd. Wood v. Dwarris (1856), 25 L. J. Ex. 


entd. Hendorson v. Honderson (1843), 3 Hare, 
100 Poa eT Colclough, Boyse v, Rowborough (1854), 











339. -|] — RooKE v. KENSINGTON (LO 
No. 283, ante. ere 
340. -]|— For the purpose of reforming an 


PART V. SECT. 8, SUB-SECT. 2.— 
C. (b). 


335 i. General rule.}—A person, who 
seoks to rectify a deal unee the ground 
of mistake, must be required to estab- 
lish, in the cloarest & most satisfactory 
manner, that the alleged intention to 


RAMNATH (1906), 
457.—IND. 


which he desires it to be made com- 
formable continued concurrently in 
the ininds of all parties down to the 
time of ita execution.—MabDHABJI tv. 
IL. R. 30 Bom. 


835 ii. ———.}—In order to obtain a 


MISTAKE. 


instrument, clear & unambiguous evidence must 
be produced, not merely showing a mistake, but 
showing the deed in its proposed state to be in 
conformity with the intention of all the parties 
at the very time of its execution, & a denial by 
one of the parties that the deed as it stands was not 
according to his intention at the time ought to have 
considerable weight. A deed of compromise 
between a mother & son recited a letter of the 
mother’s, who was a widow, written before the 
son’s marriage, stating that by her will her 
residuary estate would be divided equally between 
her four sons. The deed also recited that the 
mother was seised, or had power to dispose of real 
estate, the particulars whereof were specified in a 
schedule to the deed. It further recited disputes 
as to the effect of the ante-nuptial letter, & that 
to end them the arrangement was entered into 
effected by the deed. By the witnessing part, 
the mother covenanted that her exors. would at 
her death pay to the son such a sum as should be 
found to be the amount to which he would have 
been entitled if her real & personal estate had 
consisted of the particulars specified in the 
schedule, & she had died without altering her will 
as it stood when the letter was written. The 
descriptions in the schedule comprehended not 
only property of which she could dispose, but other 
property of which she was tenant for life only, 
& which was intermixed with the former, & this 
was noticed in the schedule :—-Held: without 
conclusive evidence of an intention on the part 
of both parties at the execution of the deed to 
enter into somo other contract, it could not be 
reformed. 

It is clear that a person who seeks to rectify 
a deed upon the ground of mistake must be 
required to establish in the clearest & most 
satisfactory manner, that the alleged intention 
to which he desires it to be made conformable 
continued concurrently in the minds of all parties 
down to the time of its execution, & also must be 
able to show exactly & precisely the form to which 
the deed ought to be brought (LORD CHELMSFORD, 
C.).—F OwLER v. FOWLER (1859), 4 De. G. & J. 
250; 45 H.R. 97, i. C. 

Annotations :—Consd. Rake v. Hooper (1900), 83 L. T. 669 ; 
Fowler ev. Sugden (1916), 115 Iz. T. 513; Vaudeville Klectric 
Cinema v. Muriset, [1923] 2 Ch. 74. Refd. Colclough v. 
aes 88s): 10 L. T. 918; Clark v. Glrdwood (1877), 7 


341. -|} —In a suit to rectify a settlement 
on the ground of mistake, the question for the ct. 
is, what was the intention of the parties at the 
time when the settlement was executed, & not 
what they would have done if when they executed 
it, the result of what they did had been present to 
their minds. A deed of appointment, in favour of 
some of the objects of a power, rectified by the 
insertion of a hotchpot clause, the ct. being satisfied 
upon the evidence that the intention of the donee 
of the power was to produce equality, & that the 
clause had been omitted by mistake.—-WILKINSON 
v. NELSON (1861), 7 Jur. N. S. 480; 9 W. R. 393. 

3 -} — DANIEL v. ARKWRIGHT, COUR- 
THORPE v. DANIEL, DANIEL v. COURTHORPE (1864), 
2 Hem. & M. 95; 4 New Rep. 418; 11 L. T. 18; 
10 Jur. N.S. 764; 71 E. BR. 896. 

Annotations :—Distd. Rake v. Hooper (1900), 83 L. T. 669. 


Refd. Bonhote v. Henderson, [1895] 1 Ch. 742. Mentd. 
Re Turner’s S. KE. (1884), 28 Ch. D. 205. 











rectification of a deed on the ground 
of a mistake at variance with the agree- 
ment or intention of the parties, it is 
necessary ve clear & incontestable 
evidence of the agreement or intention. 

LLIAMS ©. PEARCE (1875), 3 C. A. 
1421 J.R.N.S.15; aff9.,2 4. R. 156. 


—WiI 


Part V.—Retrer mv Cases or MISTAKE. 


343. Qualification of rule — Rectification to set 
aside deed pro tanto.]|—Although in general, in 
order to induce the ct. to rectify an instrument on 
the ground of mistake, it must be shown that the 
mistake was the concurrent mistake of all the 
parties, yet semble: this rule ought not to be 
applied where the object of the rectification is to 
set aside the deed pro tanto as against the party 
alleging the mistake (TURNER, L.J.). 

I venture to doubt whether this rule applies or 
ought to be applied to a case like the present in 
which the purpose of the rectification is to set 
aside the deed pro tanto as to the parties alleging 
the mistake, for in such a case no proof would be 
necessary of any further agreement. It would be 
sufficient to prove the mistake & the circumstances 
entitling the party to have the mistake removed. 
It is obvious, that unless the rule be so qualified, 
it would always be in the power of one of the 
parties to an instrument to defeat the right of 
another of the parties to set aside the instrument 
(TURNER, L.J.).—-BENTLEY v. Mackay (1862), 4 
DeG.F.& J. 279; 31 L. J. Ch. 697; 7L. T. 143; 
ee N.S. 1001; 10 W. R. 873; 45 E. R. 1191, 


(c) Form of Proposed Alteration. 

344, General rule.}] — FOWLER v. Fow.er, No. 
340, ante. 

345. -.|—At the time of the marriage of the 
daughter of A. she was contingently entitled to a 
portion out of certain trust funds. By the 
settlement made on such marriage, after reciting 
that she was entitled to the sum of £10,000 in 
possession, the same sum was vested in trustees 
& settled on herself, her intended husband, & the 
children of the marriage. The settlement also 
contained a covenant to settle all her after- 
acquired property. The £10,000 mentioned in 
the settlement & settled, was in fact advanced by 
A. out of his own moneys. After A.’s death, & 
when the daughter’s portion out of the first- 
mentioned trust funds became payable, a bill was 
filed by the representatives of A. to have it declared 
that his estate was entitled to be recouped the 
£10,000 advanced by him on his daughter's 
marriage to the extent of her portion. Evidence 
was adduced as to the terms & circumstances under 
which the daughter’s marriage settlement was 
executed, & the husband made an affidavit, in 
which he stated that he was utterly ignorant at the 
time of the marriage whence the £10,000 was 
derived, or that it was advanced by A. under an 
impression that he was to be recouped out of his 
daughter’s fortune the money so advanced :— 
Held: (1) treating the question as one arising 
upon the construction of the settlement, when 
evidence of the intention of the parties was 
inadmissible, there was nothing to show that the 
£10,000 paid by A. was meant to be an accelerated 
advance of what his daughter might, & ultimately 
was, entitled to out of the other trust funds, or 
to exclude the last-mentioned property from the 
operation of the covenant to settle future-acquired 
property ; (2) treating the case as one for the 
reformation of the settlement, when parol evidence 
was admissible, there was no evidence to show 
that its provisions were at variance with the real 
intention of the parties, & as no mistake common 
to all parties had been made, the settlement could 
not be rectified. 

(3) In cases of reforming a deed it is essential 
that the extent of the proposed alteration should be 
clearly defined & ascertained by evidence contem- 
poraneous with or anterior to the deed.—_ BRADFORD 
(EARL) v. ROMNEY (BARL) (1862), 30 Beav. 431; $1 
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L. J. Ch. 497; 61. ae ; 8 Jur. N.S. 403; 10 


W.R. 414; 54 BH. R. 956. 
Annotations :—As to (2) Distd. Harris v. Pepperell (1867), 
L. R. § Eq. 1; Clark v. Girdwood (1877), 7 Bie D. 9. 


346. / «-] —- SUTHERLAND (DUKE) v. HEATH- 
coTE, No. 292, ante. 

347. Mistake by testator.) — Testator’s 
mistake not rectified because nothing to show, 
what would have been the intention if no mistake. 
—SMITH v. MAITLAND (1791), 1 Ves. 8362; 30 E. R. 


386, L. C. 
Aneees :—Consd. Westcott v. Culliferd (1844), 3 Hare, 








D. Particular Instances. 
(a) Conveyances. 
See SALE OF LAND. 


(b) Insurance Policies. 


See INSURANCE, Vol. XXIX., pp. 52, 175, 323, 
397, Nos. 152-155, 1818-1824, 2648, 3157. 


(c) Joint Contracts. 


Bills of exchange.|—See Bi.ts oF EXCHANGE, 
Vol. VI., pp. 49, 50, Nos. 365-371. 

Bonds drawn as joint by mistake.|—See Bonps, 
Vol. VII., pp. 192-194, Nos. 820-338. 

Construction of contract in terms joint.|——See 
CONTRACT, Vol. XII., pp. 26-28, 43, 35, Nos, 
46-55, 117-129. 

Partners.|— See PARTNERSHIP. 


(d) Settlements. 
See, generally, SETTLEMENTS. 
Voluntary settlements.|—-See Girrs, Vol. XXV., 
p. 528, Nos. 160-162 ; SeTTLEMENTS. 
Settlement enrolled under Fines & Recoveries Act, 
1833 (c. 74).]—See Neat PROPERTY. 


(e) Other Cases. 

Arbitration—Order for reference.|—Sce ARBITRA- 
TION, Vol. II., pp. 625, 626, Nos. 2527-2542, 

Bastardy order.|—See BasTarDy, Vol. III., 
p. 407, Nos. 404, 405. 

Bankruptcy—Proof of debt due on a bond—- 
Mistake in bond.]—Sce BANKRUPTCY, Vol. IV., 
p. 243, No. 2306. 

Proof for money advanced on security— 
Mistake in security.|;—See BANKRUPTCY, Vol. IV., 
p. 297, No. 2783. 

-——— Proof in bankruptcy—Mistake from in- 
advertence.|—-Sce BANKRUPTCY, Vol. IV., p. 348, 
Nos. 3218-3220. 

Bills of exchange.|—Sce BILLS of EXCHANGE, 
Vol. VI., p. 485, No. 3078. 

Bills of sale—Rectification of register.|—See 
BILLs OF SALE, Vol. VII., P. 104, Nos. 620-623. 

Bonds.|—-See Bonps, Vol. VII., p. 222, No. 646. 

Building contract.|—See BUILDING CONTRACTS, 
Vol. VII., p. 349, No. 72. 

Charities.|See Ciuaririgs, Vol. VIITI., p. 281, 
No. 554. 

Companies—Removal from list of contributories.} 
— See COMPANIES, Vol. [X., p. 235, No. 1488. 
Mistake as to identity of company.]—See 
CoMPANIES, Vol. IX., P. 251, No. 1664. 

Rectification of register.|See COMPANIES, 
Vol. IX., p. 295, No. 1834. 
Under Companies Act, 1862.)—See Com- 
PANIES, Vol. IX., pp. 316, 317, Nos. 1967, 1970, 
1971, 1973. 

- Transfer of shares.]|—Sce COMPANIES, Vol. 
IX., p. 363, No. 2314. 

—— Liability of director.|—See COMPANTES, Vol. 
IX., p.’451, No. 2929. 
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Sect. 8.—Different kinds of relief : Sub-sect. 2, D. (e) ; 
Bay” 3,4&5. Sect. 4: Sub-sect.1, A. & 
- (a).) 


EE et 


Articles of association.]|—See COMPANIES, 
Vol. IX., p. 557, No. 3691. 

Winding up of company.|—See COMPANIES, 
Vol. X., pp. 949, 950, Nos. 6499-6503. 

Deeds—Transposition of terms.|—See DEEDS, 
Vo]. XVII., p. 355, No. 1665. 

Amendment of affidavits.|—See EvipENcE, Vol. 
XXII., pp. 534, 5385, Nos. 5732-5741. 

Writs of execution.]—See ExecuTIon, Vol. XXI., 
p. 480, No. 119; pp. 431-434, Nos. 132-166. 

Correction of wills.) — See ExrcuTors, Vol. 
XXITII., pp. 185-137, Nos. 13839-1359 ; WILLS. 

Payment under order of court—Order con- 
travening Income Tax Acts.|—See INcoME Tax, 
Vol. XXVIII., p. 68, No. 358. 

Settlement on marriage of infant—Mistake by 
person acting on infant’s behalf.|—-See INFANTS, 
Vol. XXVIII., p. 215, No. 754. 

Leases.|—See LANDLORD & TENANT, Vol. XXX., 
p. 480, 481, Nos. 1417-1420. 

Register under Workmen’s Compensation Act, 
1906.)—-See MasTER & SERVANT, Vol. XXXIV., 
pp. 446, 447, Nos. 3658-3656. 

Patents.|—Sce PATENTS. 

Order to pay compensation made by Lords of the 
Treasury.|—-See PUBLIC AUTHORITIES. 

Valuation list for rate assessment.]— See RATES 
& RATING. 

Fines.|—See REAL PROPERTY. 

Land Register.|—Sce REAL PROPERTY. 

Register of trade marks.|—-See TRADE MARKS. 

Bought & sold notes.]|—Sce SALE oF Goons. 

Agreement to purchase business—Error in valua- 
tion of goods.|—-See SALE OF GOODS. 








SUB-SECT. 3.—CANCELLATION OF INSTRUMENT. 

348. Bond——Purchase of reversionary interest. | 
— HITCHCOCK v. Gippinas, No. 90, ante. 

——.]—- See BONDs, Vol. VII., p. 234, No. 765. 


SUB-SECT. 4.—DEFENCE TO ACTION. 


349. When available—Contract not such as 
equity would reform—aAction at law restrained by 
injunction.|—In an action on a dissolution of 
partnership deed, in which one of the parties 
covenanted with the other not to practise in a 
certain district, the action being for the penalty 
incurred by practising in a certain part of that 
district, a plea was allowed to be pleaded, by way 
of equitable defence, to the effect that the part in 
question had been treated between the parties in 
their partnership arrangements as not part of 
that district, that it was not intended to include 
it in the prohibition to practise, & that the deed 
in that respect was executed under a mistake in 
fact, the ground of the defence being, not that a 
ct. of equity would reform the deed, for, semble, 
it could not be reformed, but would decree a 
perpetual & absolute injunction against suing 
upon the covenant for practising in the place in 
question..——LUCE v. Izop (1856), 1 H. & N. 245 ; 
25 L. J. Ex. 307; 2 Jur. N.S. 573; 156 EB. R. 1194, 


Annotations :—Distd. Reis v. Scottish Equitable Life Aesce. 
Fes Hs gli 1 H.&N.19. Refd. Wake »v. Harrop (1861), 


PART V. SECT. 3, SUB-SECT. 8. 
Deed of conveyance — Land sold 
TON wv, 


b. Ww 
{or tazes by miatake.)—CHARI : nen 
ATSON (18838),4 O. R. 489.—CAN. 


lease incomplete. 


PART V. SECT. 8, SUB-SECT. 4. 


available — Covenant in 
To an action of 
covenant in a lease, deft. pleaded in 


MISTAKE. 


850. ——- ——— Performance impossible—By 
default of plaintiffs.|—To a count for not accepting 
petroleum pursuant to contract by bought & sold 
notes, defts. pleaded, by way of equitable defence, 
that the real contract was not that which was 
contained in the bought & sold notes, but was a 
contract for 150 cases of refined petroleum to 
agree with a sample shown by the brokers at the 
time of making the contract, & that the brokers, 
who were acting as agents for both parties, in 
drawing up the contract, by mistake omitted to 
state therein that the sale was by sample; that 
the mistake was not discovered until after defts. 
had received a portion of the petroleum; that 
pltfs. were never ready & willing to deliver to defts. 
any cases of petroleum as the petroleum they so 
agreed to sell, except a certain lot of 150 cases ; 
that the petroleum which pltfs. were so ready & 
willing to sell in fact did not agree with the sample, 
but were greatly inferior thereto, of less value ; 
& that, as soon as defts. discovered that fact, 
they refused to reccive any more of it, & gave 
notice of such refusal to pltfs.:—Held: this plea 
afforded a good equitable defence, inasmuch as, 
the full performance of the agreement having 
become impracticable by reason of the default 
of pltfs., the case was not one in which a ct. of 
equity could reform the contract, or impose 
conditions upon defts.—BORROWMAN v. ROSSELL, 
(1864), 16 C. B. N.S. 58; 33 L. J.C. P. 111; 10 
L. T. 286; 10 Jur. N. S. 679; 12 W. R. 426; 
143 HB. R. 1045; sub nom. BOWMAN v. ROSSEL, 3 
New Rep. 471. 

Annotation :—Apld. Nicoll v. Bell (1875), 32 L. T. 815. 

351. Contract reformable in equity.|— 
(1) By the conditions attached to a contract of 
indemnity against losses in trade, the guarantee 
became void on the death or retirement from trade 
of the person guaranteed :—Held: this condition 
applied to the death or retirement of one of two 
partners guaranteed; & therefore that a plea 
alleging such death of the partner was an answer 
to an action against the co-partner by the guaran- 
tors for the subscription or annual payments 
agreed to be paid by the assured. 

(2) Deft. pleaded on equitable grounds to an 
action for such payments, & also for a certain 
increased premium, that by certain printed rules 
& regulations delivered to him as the rules & 
regulations under & subject to which the agreement 
for guarantee was to be made, the amount of 
subscription payable by the assured was to be 
increased at a certain specified percentage rate, 
according to the amount of admitted claims in the 
previous year, & that deft. entered into the contract 
upon the basis & faith of such rules & regulations ; 
but that the contract did not contain them, & 
other & much less advantageous rules, with other 
rates were substituted, of which deft. had no 
notice :—Held: the plea was bad, as the facts 
stated would not relieve deft. from the performance 
of the contract, but would only entitle him to have 
it reformed.— SOLVENCY MUTUAL GUARANTEE Co. 
v. FREEMAN (1861), 7H. & N. 17; 31 L. J. Ex. 
197; 158 B. R. 374. 


Annotation :—Generally, Refd. Harvey v. Municipal Per- 
manent Investment Bldg. Soc. (1884), 26 Ch. D. 273. 


352. Mistake as to other contract between 
other parties.|-Sea Fire Life Assurance Co. took 
an assignment, valid, as they supposed, from Port 
of London co., of their business & obligations, & 
drew a bill in favour of pltf., to whom Port of 








substance on equitable grounds, that 
by mutual take the covenant 
declared on was inserted in the lease 
in different terms from what both 


Part V.—RE IEF In Cases or MISTAKE, 


London co. owed £500, on deft., their cashier, 
who accepted it for that amount payable at sixty 
days. Pltf., as well as the assurance co., were 
under the same mistaken apprehensions that the 
assignment was valid. It turned out to be invalid. 
To an action upon the bill, deft. proposed to plead 
by way of equitable defence that the bill was 
drawn & accepted under a mistaken supposition 
on the part of pltf., as well as of deft., that the 
assignment was valid :—Held: the mistake was 
not a mistake as to the contract in the bill itself, 
but was a mistake as to another contract between 
other parties, & such a plea was no defence either 
at law or in equity.—BaLrour v. SEA Fire Lire 
ASSURANCE Co. (1857), 3 C. B. N.S. 300; 27 L. J. 
C.P.17; 80 L. T. 0. S. 122; 3 Jur. N.S. 1304; 
6 W.R. 19; 140 E. R. 756. 


Annotation :—Apld. Pope & Pearson v. Buenos Ayres New 
(Jas Co. (1892), 8 T. L. R. 758 


353. Plaintiff deceived by reasonable 
reading of contract.|—Pltfs.’ agent entered into a 
contract to supply bricks to a builder at certain 
prices ‘‘ to be taken within four months from the 
date thereof. Month’s account, & bill at five 
months from the date thereof. The due perform- 
ance of this contract by’’ the builder being 
guaranteed by deft. This was signed by deft., but 
he & pltf.’s agent both understood & agreed that 
he was thereby guaranteeing only the acceptance 
of bills by the builder. Pltf. always believed deft. 
had guaranteed the payment of the bills, & heard 
nothing of the agreement of their agent with 
deft. The agent had received no authority from 
pltfs. to assent to such a guarantee as deft. 
intended, & pltfs. supplied the bricks on the faith 
of the guarantee, as they interpreted it :—Held : 
the contract was a guarantee for the payment of 
these bills, & this was not such a mutual mistake 
between the parties as to constitute an equitable 
ground of defence to an action upon the guarantee. 

Pltfs. having been deceived by the reasonable 
reading of the guarantee as to what had been 
deft.’3 meaning, deft. is not entitled to relief 
in equity, nor is he, according to my opinion, in 
common justice (COCKBURN, C.J.).—HAYMEN wv. 
GOVER (1872), 25 L. T. 903. 

3854. ——— Agreement contrary to intention of 
parties.|—Equitable plea to a declaration for 
allowing the business of a cheesemonger or pork 
butcher to be carried on on deft.’s premises near 
to certain premises let by deft. to pltf. contrary to 
agreement that at the time of making the agree- 
ment deft. possessed a shop near the premises 
let, where such business was, & had long been 
carried on, as plitf. knew; that it never was in- 
tended that such business should not be carried 
on there; that the agreement was by mistake so 
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framed as to include the carrying on of such 
business there in the general words; that the real 
& true agreement was fulfilled, & was always 
understood & acted upon as not intended to 
prevent the carrying on of such business there :— 
Held: a good plea.—NIcoLu v. BELL (1875), 32 
L. T. 815. 

Whether agent or principal liable upon 
nea ee AGENCY, Vol. I., p. 639, Nos. 2603, 
2604. 

Defence to action for specific performance.|— 
See LANDLORD & TENANT, Vol. XXX., pp. 415, 
416, Nos. 774-781 ; Sprciric PERFORMANCE. 

Particular instances.|—See titles passim. 


SUB-SECT. 5.—COMPENSATION. 
Leases.}|—See LANDLORD & TENANT, Vol. XXX., 
p- 486, Nos. 1465-1466; Vol. XXXI., p. 260, No. 
4018. 
On partition.]—See PARTITION. 
On sale of land.|— See SALE oF LAND. 


WHICH RELIEF 


Sect. 4.—EVIDENCE ON 

GRANTED. 

SuB-SECT. 1.—ADMISSION OF PAROL EVIDENCE. 
A. In General. 

See DEEDS, Vol. XVII., pp. 302-348, Nos, 


1144-1588. 


B. Equitable Rule. 
(a) In General. 

355. Evidence admissible—To make case for 
rectification or rescission.|—Arts. of agreement 
rectified by the minutes. Admission of parol 
evidence where fraud or surprise. 

How can a mistake in an agreement be proved 
but by parol evidence ? Jt is not read to contra- 
dict the face of the agreement which the ct. would 
not allow, but to prove a mistake therein, which 
cannot otherwise be proved ; it may therefore be 
read (LORD HARDWICKE, C.).—BAKER v. PAINE 
(1750), 1 Ves. Sen. 456; 27 BH. R. 1140, L. C. 
arty hi :—Consd. Rich v. Jackson (1794), 4 Bro. C. C, 


356. .|—I think it is impossible to 
refuse as incompetent, parol evidence which goes 
to prove that the words taken down in writing 
were contrary to the concurrent intention of all 
parties. It is the only way of explaining latent 
ambiguities (LorD THURLOW, C.).—SHELBURNE 
(COUNTESS DOWAGER) v. INCHIQUIN (EARL) (1784), 
1 Bro. C. C. 338; 28 BE. R. 1166, L. C.; on appeal 


omitted land shown by the mtgor. to 








parties had agreed upon, intended & 
supposed when the lease was exe- 
cuted, & that reading the covenant 
as if should have been, there was no 
breuch thereof :—Held: plea bad.— 
SHIER v. SHIER (1872), 22 C. P. 147. 
—CAN. 


PART V. SECT. 4, SUB-SECT. 1.—A, 
d. Hvidence must be conclusive.) — 
In order to correct an error in the 
descriptive part of a grant by parol 
evidence, the evidence must be such 
as to leave no doubt of the intention 
of the grantor.—BRENNOCK ¥. FRASER 
(1853), 2 N. S. R. (James) 178.—CAN. 
6. Conflict of parol  evidence.] — 
Reformation of agreement for renewal 
lease by inserting a provision for 
reference to arbitration as to the terms. 
The evidence as to mistake in omitt 
such provision being chiefly the verba 
testimony of deft., which pltf. denied : 
—Held; the agreement clearly could 


not be reformed.—-DAWSON v. GRAHAM 
(1877), 41 U. C. R. 532.—CAN. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 


355 i. Evidence admissible—To make 
case for rectification or reacission.}— 
The ct. will receive parol evidence to 
rectify a written instrument, notwith- 
stand. that the language used was 
that intended by the pee where 
the legal effect of such language is 
Penal om het was ies yrLyris 

agreement.—MERRITT v. IVES ; 
2 O. S. 25.—CAN. 

355 ii. ——.}—A mtge. may be 
reformed by inserting additional par- 
cels, on clear parol evidence that the 
omission was by mutual mistake.— 
FORRESTER t. CAMPBELL (1870), 17 
Gr. 379.—CAN. 

355 iii. ———- ———.}—Parol evidence is 
admissible to reform a mtge. which 





the mtgee. as part of the property to 
be mortgaged.—MERCHANTS BANK OF 
oe v. MORRISON (1872), 19 Gr. 1. 


355 iv. ——,.]}—Where a widow 
& child filed a bill against the husband’s 
father to rectify a marriage settle- 
ment wrong by mistake, the mistake 
was allowed to be shown by peru 
evidence.—NOBLE v. NOBLE (1817), 2 
Mol. 403.—IR. 





855 v. A ‘CORMACK 9%, 
LE aad (1877), 1 L. R. Ir. 119.—~ 











355 vi. ._/—Where it is 
sought to cancel a lease or executed 
conveyance upon equitable grounds, 
parol evidence is admissible, even 
where there has been an antecedent 

ment in writing for the lease or 
conveyance.-—-GUN v. M‘CARTHY (1883), 
13 L. R. Ir. 304.—IR. 
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Sect. 4.—Evidence on which relief granted: Sub-seci. 
1, B. (a) & (b).) 


sub nom. INCHIQUIN (EARL) v. 
(1785), 5 Bro. Parl. Cas. 166, H. L. 
Annotations :—Oonsd. Townshend v. Stangroom (1801), 6 
Ven. 328; Fowler v. Fowler (1859), 4 De G. & J. 250. 
Refd. Wharram v. Wharram (1864), 3 Sw. & Tr. 301; 
Fowler v. Sugden (1916), 115 L. T. 51; Craddock v. Hunt 
(19238), 92 L. J. Ch. Mentd. Richardson v. Smith 
(1870), 39 Li. J. Ch. 877. 


357. -|—Parol evidence is admissible 
to make out a case for the rectification of a settle- 
ment, but the jurisdiction in such cases is to be 
cautiously exercised.—-BARROW v. BARROW (1854), 
18 Beav. 529; 52 E. R. 208; on appeal, 5 De 
G. M. & G. 782, L. JJ. 

Annotations :—Mentd. 7?e Ford (1863), 2 New Rep. 
Spirett v. Willows (1865), 3 De G. J. & Sm. 293; 
Cooke’s Trusts (1887), 56 L. T. 737. 

358. .]—Trust funds were limited, 
after the death of the husband & wife, to the 
children of the marriage, to be vested interests 
at their respective ages of twenty-five or day of 
marriage if daughters, which should first happen, 
with bencfit of survivorship in the event of any 
dying under that age or before marriage if 
daughters. The settlement contained powers of 
Maintenance & advancement :—Held: the lan- 
use of the settlément being unambiguous, its 
Jegal effect could not be controlled, & the limita- 
tions were void for remoteness, but leave was | 
given to the children to adduce evidence that the 
settlement was not in accordance with the inten- 
tion of the parties, with a view to its being rectified. 
——Re MORSE’S SETTLEMENT (1855), 21 Beav. 174; 
25 L. J. Ch. 192; 26 L. T. O. S. 163; 2 Jur. N.S. 
6; 4W. RR. 148; 52 E.R. 825. 

«Annotation ; —Refd. Ie Malet (1862), 30 Beav. 407. 

359. - ——.|—-BRADFORD (EARL) v. Rom- 
NEY (Han), No. 345, ante. 

360. . ---- ---—.] PRICE v. Liry, No. 168, ante. 

361. —— ——-.|—Trustees for sale put certain 
proper y, including two freehold houses, into the 

ands of an auctioneer to be so!d. ‘The property 
for sale comprised a scullery so situated that it 
might have belonged to either cf the two houses. 

The auctioneer prepared a plan which clearly 

showed the scullery as part of Lot 2, but, by some 

inadvertence, it was in the particulars of sale 
clearly included in Lot 3. The person who sub- 
sequenily became the purchase: of Lot 2, having 
before the sale called the auctioneer’s attention 
to the discrepancy, was informied by the latter 
that the plan was correct, & that the scullery was 
includid in Lot 2. He also orally pointed out 
the mistake at the sale, & informed those present 

that the scullery formed part of Lot 2. Lot 2 

was sold, but Lot 3 was not sold. The conveyance 

of Lot 2 was made, after an interview on the sub- 
ject between the solrs. of the vendors & of the 
purchiser, 80 as expressly to comprise the scullery. 

Lhe purchaser, immediately after the execution 

of the conveyance, mortgaged Lot 2. The vendors 

brought an action against the purchaser & his 
mtgees. for rectification of the conveyance, alleg- 
ing that the scullery was included in the convey- 
ance by mistake, as they had never authorised 
their agents to include it in Lot 2, their attention 
never having been called to what had passed 
between their agents & the purchaser with refer- 
ence to it, & that they had executed the conveyance 
without reading it. Pltfs. contended that, there 
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363 i. —— Zo prove mistake. }— 


363 ii. —-—- ———. 
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MISTAKE. 


being a written contract to sell Lot 2 without the 
scullery, & that contract being free from ambiguity, 
parol evidence to vary it was not admissible :— 
Held: (1) even apart from the difficulty arising 
from the ET of the mtgees., who like the 
purchaser himself, had no notice at the time they 
took their mtge., of the facts on which the equities 
claimed by pltf. were based, there was certainly 
no mistake on the part of deft. the purchaser, & 
none was satisfactorily proved even on the part of 
pltfs., as they simply left the matter to their 
agents, who accordingly had authority to include 
the scullery in Lot 2 in the way they did, & there 
was therefore no case for rectification; (2) the 
conveyance, having been executed, prima facie 
governed the relations between the parties & 
evidenced their contract, but if for the purpose 
of showing a mistake in the conveyance the prior 
written contract was to be looked at, then all the 
prior relevant transactions ought to be looked at 
also, & not the contract alone.—ELLIS v. HILLS 
& BRIGHTON & PRESTON A. B. C. PERMANENT 
BENEFIT BUILDING SOCIETY (1892), 67 L. T. 287. 

362. ——.]—LovELL & CHRISTMAS, LTD. 
v. WALL, No. 312, ante. 

363. To prove mistake.] — BAKER 
PAINE, No. 355, ante. 

364. ——.]—OLLEY v. FisHER, No. 326, 
ante. 

365. As defence to action.|—If an 
agreement purport, by the words attached to the 
signature of a particular person, to have been 
signed by that person on the behalf of another 
having an interest but not being a party, such 
person may be examined to prove that he signed 
in reality for a different person named as a party 
& whose signature was not to the agreement, & 
that the statement of his having signed for the 
first-mentioned person was written by mistake.— 
RUMBALL v. WRIGHT (1824), 1 C. & P. 589, N. P. 

366. .|—Where testator, being 
seised in fee of several estates, in the parish of C., 
partly paternal, & the remainder purchased at 
different times, devised the whole [consisting of 
nineteen messuages & eighteen acres of land] 
to his wife in fee, & afterwards levied a fine “‘ of 
twelve messuages, twelve gardens, twenty acres 
of land, twenty acres of meadow, twenty acres of 
pasture, five acres of wood, & five acres of land 
covered with water,” & died suddenly without 
re-executing his will. In ejectment by the heir- 
at-law for the paternal estate, on the ground that 
the fine operated as a revocation of the will :— 
Held: parol evidence was admissible to restrain 
the operation of the fine to one of the purchased 
estates on which were twelve messuages, 80 as not 
to pass the estate in question.—-DENN d. BULKLEY 
v. WILFORD (1826), 8 Dow. & Ry. K. B. 549; 
4L. J.0. 8S. K. B. 295. 

367. ——- ——— ———.]—-In an action of tres- 
pass, the question being as to a right of way over 
the locus in quo, an equitable plea, stating that 
deft. had contracted to purchase from C. a close, 
to which was attached the right of way in question, 
& that pltf. had contracted with C. to purchase the 
locus in quo subject to such right, but that by their 
mutual mistake it had been omitted in the con- 
veyance; evidence admitted on the part of pltf. 
as to what O. said at the sale as to the close con- 
veyed to deft., in order to negative the alleged 
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tively denied by any party to anh 


(1857), 10 Ir. instrument, parol evidence is inad- 


(1913), 25 W. L. R. 532; 5 W. W.R. | Jur. 160.—IR missible to ve it.—BaLFouR v 
188; 14D. L. R. 66; 6 Alta. L. R > Betdenne % , e pro : ae 
es : eee aes ° nadmissible —* Wher DRUMMOND, 9 C. L. T. Occ. N. 201. 

282.—CAN. mistake denied.}—It mistake is posi- CAN. 


Part V.—RELIEF IN Cases oF MISTAKE. 


agreement with him.—Scotr v. Syxzs (1860), 
2F. & F. 191, N. P. 

368. -|—In an action on a 
promissory note made by defts. as directors of an 
Insurance co., where it was sought to make them 
personally liable, evidence was received, under an 
equitable plea of mutual mistake as to the form of 
the note, of the intention with which the note was 
given on the one side & taken on the other.— 
CORTAULD v. SAUNDERS (1867), 16 L. T. 469, 
N. P. ; subsequent pce anas sub nom. COURTAULD 
v. SAUNDERS, 16 L. T. 562. 

369. 
438, post. 

To show contract executory.|—See DEEDs, 
Vol. XVII., pp. 384, 335, Nos. 1455-1466, 

———— Estoppel.|—See EsToprpeL, Vol. XXI., 
p. 278, No. 948. 

—— Settlements.|—-See SETTLEMENTS. 

——— To establish claim to specific performance 
with parol variation.|—See Sect. 3, sub-sect. 2, 
A. (e) & (f), ante; SPECIFIC PERFORMANCE. 


(0) Effect of Statute of Frauds. 
370. Evidence admissible.|-Youna v. YOuNG 
(1750), cited in 1 Dick. at p. 295; 21 E. R. 282. 


Annotations :—~Folid. Rogers v. Harl (1757), 1 Dick. 295. 
Consd. Thomas v. Davis (1757), 1 Dick. 301. Apprvd. 
Bold vw. Hutchinson (1855), 6 De G. M. & G. 658. 


371. .|\—Parol evidence read to prove a 
mistake of a solr. in taking instructions for a settle- 
ment.—RoGrErRS v. HARL (1757), 1 Dick. 204; 
21 E.R. 282. 

Annotations :-—Apprvd. Bold v. Hutchinson (1855), 5 De 
G. M, & G. 558. Reid. Thomas wv. Davis (1757), 1 Dick. 
301; Johnson v. Bragge, [1901] 1 Ch. 28. 

372. .]—Evidence circumstantial is en- 
titled to be read provided any parol evidence be 
admissible. The objection is, that it is a direct 
contradiction to Stat. Frauds; but I am clear 
it may be read (CLARKE, M.R.).—THOMAS v, DAVIS 
(1757), 1 Dick. 801; 21 E. RR. 284. 


Annotations :—Consd. Johnson v. Bragge, [1901] 1 Ch. 28. 
Refd. Craddock v. Hunt, [19238] 2 Ch. 136. 


3738. -}—Where, under the general words 
of a contract for the sale of an estate, property 
passes which the vendor insists he did not mean to 
sell, but the purchaser by his answer denies, or 
does not admit that it was not in his contemplation 
at the time of the purchase. Semble: the vendor, 
on the ground of mistake, cannot sustain a bill 
against the purchaser to have the contract rectified 
& carried into execution. 

Qu.: whether, consistently with the Stat. 
Frauds, the Ct. can entertain a bill for rectifying 
an executory contract for the sale of lands, & 
carrying it, when rectified, into execution, even 
where the mistake is admitted by the answer.— 
A.-G. v. SITWELL (1835), 1 Y. & C. ix. 559; 5 
L. J. Ex. Eq. 86; 160 HK. R. 228. 


Annotations :—Refd. Steele v. Haddock (1855), 10 Exch. 
643: Wharram v. Wharramn (1864), 3 Sw. & Tr. 301. 


374. .|—Pltf. under a mistaken, appre- 
hension that he was indictable for bigamy, con- 
veyed & assigned certain real estate & other 
property, to deft. absolutely, for a mere nominal 
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PART V. SECT. 4, SUB-SECT. 1.— 
B. (b). strument. 


370 i. Evidence admissible.) — Parol 
evidence is not admissible to show that 


to rectify a mistake in a written in- 
It is no defence to an 
action for rectificntion to plead that 
the antecedent contract was one which 
Statute of Frauds requires to be in 
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consideration, which was never paid. The evi- 
dence showed that when the conveyance & 
assignment was executed there was a verbal under- 
standing that deft. was to hold the property for 
pltf. till the termination of the affair. Pltf. 
continued in possession of the property. It sub- 
ee breed appeared that he was not liable to be 
indicted; & he then requested deft. to reconvey 
the prey. Deft. refused. Pltf. then filed a 
bill for relief accordingly. Deft. demurred to the 
bill, but the demurrer was overruled. By his 
answer he denied the alleged verbal agreement, 
claimed the property as his own, relied on Stat. 
Frauds as a bar to pltf.’s suit, & contended that 
he was in fact only an agent of deft. :—Held: as 
the evidence clearly showed the real nature of the 
transaction between the parties, deft. could not 
be allowed to set up Stat. Frauds, & must reconvey 
the property to pltf—Davigs v. Orry (1865), 35 
Beav. 208; 5 New. Rep. 391; 34 L. J. Ch. 252; 
12 L. T. 789; 10 Jur. N.S. 506; 13 W. R. 484; 
55 BE. R. 875. 


Annotations :—~—Refd. Haigh v. Kaye (1872), 7 Ch. App. 469 ; 
Booth v. Turle (1873), L. R. 16 Eq. 182; Rochefoucauld 
». Boustead, [1897] 1 Ch. 196; Gascoigne v. Gaxcoigne, 
[1918] 1 K. B. 223. 


375. |—By an instrument under seal 
dated Nov. 2, a customer gave to his bankers 
a charge on the premises mentioned in the schedule 
as a security for all moneys then due or hereafter 
to become due from him to them subject to a 
prior mtge. of Oct. 3 to a building society, & he 
covenanted to execute a legal mtge. when required. 
The schedule described the property as ‘‘ three 
leasehold houses in Coity held by the mtgor. under 
a lease of Sept. 25.” The lease of Sept. 25 in 
fact comprised only one house. There was evi- 
dence that on Nov. 2 the bankers agreed to make 
further advances to the customer, upon his givin 
them satisfactory security: that he then offere 
to give them a charge upon three leasehold 
houses, which he pointed out to the manager ; 
that the manager agreed to accept those three 
houses as security ; & that the deed of charge was 
then drawn up at the bank, the description in the 
schedule being inserted from the customer's 
instructions. ne only of the three houses thus 
pointed out was comprised in the lease of Sept. 25, 
& the two others were comprised in a lease of 
Dec. 31, which, as well as the lease of Sept. 25, 
was subject to a prior mtge. to the building 
society :—Held: this evidence was admissible.— 
Re Bourrser, Ex p. NATIONAL PROVINCIAL BANK 
OF ENGLAND (1876), 4 Ch. D. 241; 46 L. J. Bey. 
11; 35 L. T. 673; 25 W. BR. 100. 

Annotation :—Reid. Craddock v. Hunt, [1923] 2 Ch, 136. 


376. .|—In an action to rectify a settle- 
ment after the death of the husband, on the 
ground that it did not exercise a certain power 
of appointment in favour of the wife in accordance 
with the arrangement alleged to have been 
entered into prior to the marriage, defts. pleaded 
Stat. Frauds, s. 4, they also contended that relief 
could not be given against o non-execution, as 
distinct from an imperfect execution, of a power, 








written agreement entered into in 
furtherance of the verbal contract, to 
show that such written 
owing to a mutual mistake, does not 
include all the land the subject matter 


ement, 


by mistake the written bond did not writi 

ng & that it was made by word of the prior parol contract.—STANSELL 
tictaie oe abet tt gee of mouth only.—ForDHAM v. HALL v. EASTON & AUSTIN (1910), 30 N. Z. 
McDONALD v. Rose (1870), 17 Gr. 1914), 20 B.C. R, 662.—CAN. L. R. 975.—N.Z. 
657.—CAN. . 370 iii. ———.}—Where there has been g. Evidence inadmissible — Instru- 
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Sect. 4.—Evidence on which relief granted: Sub-sect. 
1, B. (b) & (c); sub-secis. 2 & 3.] 


& at anal after the death of the donee thereof : 
—Held : parol evidence was admissible in an action 
to rectify a mistake in a settlement, notwithstand- 
ing Stat. Frauds, an action, of that kind not being 
one seeking ‘‘to charge any person upon any 
agreement made upon consideration of marriage ”’ 
within s. 4; relief could be given, & rectification 
in the present case did not amount to aiding the 
non-execution or defective execution of a power ; 
when once the settlement was made to accord 
with what the ct. found to have been the real 
bargain & intention of the parties to it, no further 
deed or relief was necessary. 

I shall order a copy of the declaration to be 
indorsed on the settlement (CozENS-LIARDY, J.).—- 
JOHNSON v. BRAGGE, [1901] 1 Ch. 28; 70 L. J. Ch. 
41; 83 L. T. 621; 49 W. R. 108. 


Annotations :-—Consd. Craddock v. Hunt, (1923] 2 Ch. 136. 
Refd. Meeking v. Meeking, [1917] 1 Ch. 77. 


377. .|—HiaGains (W.), Lp. v. NORTIHAMP- 
TON CORPN., No. 87, ante. 

378. ——— Ambiguity in document.}|—MuRRAY 
v. PARKER, No. 308, ante. 

Rectification of conveyance after previous written 
agreement.|—.See Sect. 3, sub-sect. 2, A. (e), ante. 

Rectification of written agreement when specific 
performance claimed.|—Sce Sect. 3, sub-sect. 2, 
A. (f ), ante. 


(c) To Establish Defence to Claim for Specific 
Performance. 

See, generally, SPECIFIC PERFORMANCE. 

379. Evidence admissible—To show mistake.]— 
A bill brought to carry an agreement into execu- 
tion for a lease of a house which was signed by 
deft. the lessor only, who by his answer insisted 
it ought to be inserted in the agreement that the 
tenant should pay the rent clear of taxes, plttf. 
who wrote the agreement having omitted to make 
it so, & offered to read evidence to show this was 
a part of the agreement. The evidence ought to 
be admitted, for if there has been any omission, 
deft. ought to have the benefit of it by way of 
objection to a specific performance.—JOYNES v. 
STATHAM (1746), 3 Atk. 388; 26 E. R. 1023, L. C. 


Annotations :—Consd. Rich v. Jackson (1794), 4 Bro. CG. C. 
514; Townshend v. Stangroom (1801), 6 Ves, 328: 
Ramsbottom v, Gosden (1812), 1 Ves. & B. 165. Refd. 
Rogers v. Karl (1757), 1 Dick. 295; Woollam v. Hearn 
(1802), 7 Vos. 211; Mason v. Armitage (1806), 13 Ves. 
25; london & Birmingham Ry. v. Winter (1840), Cr. 











ait 57. Mentd. Smith v. Wheatcroft (1878), 9 Ch. D. 
380. .|—TOWNSHEND (MARQUIS) v. 


STANGROOM, STANGROOM v. 
QUIS), No. 336, ante. 

3 .|—An omission in an agree- 
ment by mistake stands on the same ground as 
an omission by fraud. 

Construction of a contract; that a reference 
of the expenses was confined to the expense of the 
conveyance; but the evidence of the attorney 
was admitted for deft. to prove the intention of 
both parties, according to verbal instructions, 
that pltf., the purchaser, should also pay the 
expense of making out deft.’s title—RAMSBOTTOM 
v. GOSDEN (1812), 1 Ves. & B. 165; 35 E. BR. 65. 


Annotations :-—Consd. Clowes v. Higginson (1813 
& B. 524; Gordon v. Hertford (1817), G Roda Mr 
Refd. London & Birmingham Ry. v. Winter 
& P : fi. Mentd. Stratford »v. Bosworth (1813), 2° Ves. 


TOWNSHEND (MAR- 








suit, instituted by D., to reform the leas 

by introducing & new term Held: CHtiee aoe 
parol evidence was not admissible to 
show, that the lease, though in strict dehors 


pitis., there was the following passage : 


its spirit, as there was something 
the contract agreed upon IR. 


MISTAKE. 


882. ——- ——.]—CLOWEs v. Hiaarnson, No. 
76, ante. 

383. ——.]—On a bill for a specific per- 
formance of an agreement by several persons to 
enter into several bonds for £1,500, parol evidence 
permitted to be read to show that the agreement 
was to give a joint bond for £1,500 & not separate 
bonds to that amount.—GoRDON (LORD) v. 
HERTFORD (MARQUIS) (1817), 2 Madd. 106; 56 
EB. R. 274. 

384. .|—The principle is that it is 
against conscience for a man to take advantage 
of the plain mistake of another or, at least, that 
a ct. of equity will not assist him in so doing... . 
As the principle however is general, where the 
fraud, mistake or surprise cannot be established 
without evidence, equity will allow a deft. to a 
bill for specific performance, to support a defence 
founded upon any of these grounds by evidence 
dehors the agreement (WIGRAM, V.-C.).—MANSER 
v. BACK (1848), 6 Hare, 443; 67 E. R. 1239. 


Annotations :—Consd. Tamplin v. James (1880), 15 Ch. D. 
215. Refd. Re Hare & O’More’s Contract, [1901] 1 Ch. 
93; Douglas v. Baynes, [1908] A. C. 477 entd. Rain 
bow v. Howkins, [1904] 2 K. B. 322. 


385. .|—(1) Deft. S., being the owner 
of a newly built public-house called ‘“‘ The Q.”’ 
sent to pltfs. W., who were brewers, a letter, in 
which he stated the terms for a twenty-five years’ 
lease to be £30 the first year & £63 from the time 
of obtaining the licence. Pltfs. thereupon sent 
an agent to view the premises, who saw deft. there, 
& accepted those terms. Pltfs. were thereupon 
let into possession, & commenced alterations & 
additions. The ingrossed lease contained a cove- 
nant on the part of the lessees to pay, in addition 
to the above rent, a premium of £500 on obtaining 
a licence, which deft. insisted had been mentioned 
viva voce at the interview with pltfs.’ agent, & 
taken down by him in writing in deft.’s presence. 
This turned out to be an entire misapprehension, 
although positively sworn to by deift., but in 
deft.’s letter, containing the first offer of ae gs to 
“T am 
giving to all the brewers who have left cards the 
offer in rotation’’; & it was proved, that im- 

















mediately before the offer to pltfs., deft. had offered 


the premises to another brewer on the same terms 
as those in the ingrossed lease to pltfs., viz. the 
same as in the letter, with the additional term of 
the £500 premium :—Held: this was sufficient 
evidence of a mistake by deft. in accidentally 
ee the premium in the terms first mentioned 
to pltfs. 

(2) Deft. was not prevented from setting up the 
defence of mistake in his original proposition 
because he had also set up the defence, which 


| failed, that pltfs. had agreed to vary the terms 


of that original proposition.—Woop v. SCARTH 
(1855),2K. & J.33; 3 Eq. Rep. 485 ; 26 L. T.0.8. 
87; 1 Jur. N. S. 1107; 4 W. R. 31; 69 EB. R. 
682. 


Annotations :—Generally, Refd. Onions v. Cohen (1865), 2 
Hem. & M. 354; Shardiow v. Cotterell (1881), 18 Ch. D. 
280. Mentd. Sheers v. Thimbleby (1897), 76 L. T. 709; 
Slack v. Leeds Industrial Co-op. Soc., [1923] 1 Ch. 431. 


386. Evidence must be strong.] — The 
proof must be very clear which should induce a 
ct. of equity to refuse to enforce a written agree- 
ment, upon the ground that a term of the real 
agreement between the parties has been omitted 
by mistake.—CLay v. RuFrrorp (1850), 8 Hare, 
281; 19 L. J. Ch. 295; 14 Jur. 803; 68 E. R. 





the terms of the between the parties, yet omitted in 
: written agreement, was contrary tu t 


he lease.—Davizs v. FITTON (1842), 
4 I. Eq. R. 612 > 2 Dr. & War. 225.— 


Part V.—RELIEF IN CASES oF MISTAKE. 


a PA a ata proceedings (1852), 5 De G. & 
5m. . 

Claim to specific performance with parol varia- 
tion.]—See Sect. 3, sub-sect. 2, A. (e) & (f), 
ante; SPECIFIC PERFORMANCE. 


SUB-SECT. 2.—RECTIFICATION ON PAROL 
EVIDENCE ONLY. 

387. Court generally requires written evidence— 
But will act upon clear parol evidence.|—A ct. of 
equity will interfere to correct a formal instrument 
in which a mistake has occurred ; but it is upon 
very clear evidence, generally written evidence ; 
as where a marriage settlement executed in pur- 
suance of previous arts., does not follow the terms 
of the arts.—Hopa@son v. Hancock (1827), 1 
Y. & J. 317; 148 E. R. 692. 











388. ———.] —- BARROW v. Barrow, No. 
357, ante. 
389. -|—In a suit for the rectification 


of a settlement on the ground that the instructions 
have been exceeded, the ct. will give relief upon 
parol evidence of the intention of the parties, on 
being satisfied that no written instructions are in 
existence.—LACKERSTEEN v. LACKERSTEEN (1860), 
30 L. J. Ch.5; 31. 7.581; 6 Jur. N.S. 1111. 

390. .|— By a marriage settlement 
personalty of the wife was settled on trust for 
herself for life, for her separate use, without 
power of anticipation, & after her death, as she 
should by will or codicil notwithstanding coverture 
appoint, & in default of appointment on trust for 
the statutory next of kin then living. The hus- 
band died in the wife’s lifetime. On her uncon- 
tradicted evidence that the settlement was not 
in accordance with the intentions of the parties :— 
Held: she was entitled to have it rectified, so 
that in the events which had happened the trust 
funds might be held in trust for herself absolutely. 








—Cook v. FEARN (1878), 48 L. J. Ch. 63; 39 
L. T. 348; 27 W. R. 212. 
381. ——.]— BONHOTE v. MENDERSON, 





No. 332. ante. 

392. Plaintiff’s case denied by defendant.] —-. 
TOWNSHEND (MARQUIS) v. STANGROOM, STANG- 
ROOM v. TOWNSHEND (MARQUIS), No. 336, ante. 


393. ——-.] — Fow.Ler v. Fowuer, No. 340, 
ante. 

394. ——.] — BENTLEY v. MacKay, No. 343, 
ante. 

395. ——-.] — BLOOMER v. SPITTLE, No. 165, 
ante. 


Evidence from instrument itself.|—See Part 1V., 
Sect. 1, ante. 


SUB-SECT. 3.—EVIDENCE OF PLAINTIFF ONLY. 

396. No further evidence obtainable — Clear 
evidence necessary.|—Trusts in a marriage settle- 
ment in favour of the children of a future marriage 
& of collaterals are purely voluntary. A person 
taking a benefit under a voluntary gift which is 
not subject to a power of revocation has thrown 
upon him the burden of proving that the gift 
was meant by the donor to be irrevocable. A 
voluntary gift not subject to a power of revocation, 
but not meant to be irrevocable, may be set aside 
by the donor.—WOLLASTON v. TRIBE (1869), 


PART V~. SECT. 4, SUB-SECT. 2. 


887i. Court generally requires written 
evidence—But will act upon clear parol 


evidence. }—Semile : 

form a settlement where the mistake 
is clearly established by parot evi- 
dence, even though there 


14] 


L. R. 9 Eq. 44; 21 L. T. 449; sub nom. WooLLas- 
TON v. TRIBE, 18 W. R. 83. 


Annotations :—Consd. Phillips v. Mnllings (1871), 7 Ch. AD. 
244; James v. Couchinan (1885), 29 Ch. D. 212. Dbtd. 
Tucker v. Bennett (1887), 38 Ch. D. 1. Refd. Paul v. 
rok Ere Ch. D. 580; Welman v. Welman (1880), 

5 e s s 








397. ——.]-— TUCKER v. BENNETT, No. 
311, ante. 

398. ——.}] — BONHOTE v. HENDERSON, 
No. 332, ante. 

399. Rectification granted.|]-— By a mar- 





riage settlement executed in pursuance of arts. 
made under the order of the ct. on the marriage 
of a lady, an infant & a ward of ct., personalty 
of the wife was limited on the death of the husband 
& in default of children, both of which events 
happened, to the wife, as she should by will 
appoint, & in default to her next of kin. Upon 
her uncontradicted evidence that this was not in 
accordance with her intention :—Held: she was 
entitled to have the settlement rectified by limit- 
ing the property in the events which had happened, 
to herself, her exors., & administrators, absolutely ; 
& declaration to that effect ordered to be indorsed 
on the settlement.—SMITH v. ILIFFE (1875), L. R. 
20 Eq. 666; 44 L. J. Ch. 755; 33 L. T. 200; 
23 W. R. 851. 


Annotations :—Consd. Cogan v. Duffield (1876), 34 L. T. 
593. N.F. Tucker v. Bennett (1887), 38 Ch. D. 1. Refd. 
Hanley v. Pearson (1879), 13 Ch. D. 545; Welman v. 
Welman (1880), 15 Ch. D. 570. 








400. .|] — Cook v. FEARN, No. 390, 
ante. 
401. .}— The ct. will order rectifi- 








cation of a deed on the ground of mistake upon 
the evidence of pltf. alone, where no further 
evidence can be obtained. By a post-nuptial 
settlement, real estate belonging to the wife was 
conveyed unto A. & his heirs ‘‘ to the use of” 
A., his exors. & administrators, during the life 
of the wife, ‘‘ upon trust’’ to pay the rents & 
profits to her for her separate use ; & from & after 
her decease, in case of the death of her husband 
in her lifetime, ‘‘ to the use of the heirs & assigns ”’ 
of the wife for ever; but in case of the wife pre- 
deceasing the husband, then to the use of the 
husband, his heirs, & assigns for ever. The wife 
having survived her husband, she brought an 
action against A.’s Jegal personal representative 
to have the settlement rectified, on the ground 
that by a technical mistake in the form of the 
settlement her equitable life estate & the legal 
estate in remainder did not coalesce within the 
rule in Shelley’s Case, so as to give her, as was 
intended in the events that had happened, an 
absolute estate in fee. Pltf.’s case was supported 
by an affidavit by herself alone :—Held: (1) her 
uncontradicted affidavit was sufficient, & ordered 
that the settlement be rectified so as to vest the 
legal estate in fee simple to pltf.; (2) also, a con- 
veyance of the outstanding legal estate was un- 
necessary; (3) form of order for rectification.— 
HANLEY v. PEARSON (1879), 13 Ch. D. 545; 41 
L. T. 673. 

Annototions :—As to (1) Refd. Craddock v. Hunt, [1923] 


2 Ch. 136. Generally, Reftd. Welman v. Welman (1880), 
15 Ch. D. 570. 


402. .|— By a marriage settlement 
made in 1850, the property of the intended wife 
was settled in trust, as to £600, as the wife should 
by deed appoint & subject thereto, as to the whole 
property, in trust for the wife for life, & after her 








in writing to which the parol evidence 
may attach.—ALEXANDER vt. CROSBIE 
(1835), L. & G. temp. Sugd. 145.—IR. 


the ct. will re- 


nothing 
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Sect. 4.—Evidence on which relief granted: Sub-sect. 
3. Sect. 5: Sub-sect. 1.] 


decease as she should by will appoint, & in default 
of appointment in trust for her children by any 
marriage, & if there should be no children of the 
then intended marriage & the husband should 
predecease the wife, then in trust as to two thirds 
for such persons as, under the Statutes of Distri- 
bution, would have become entitled thereto at the 
death of the wife if she had died possessed thereof 
intestate & without having been married. There 
were no children of the marriage, & in 1879, after 
the death of the husband the wife, not having 
married again, brought an action claiming the 
rectification of the settlement. The only evidence 
was an affidavit of the wife that it had not been 
her intention to limit & she had not for some time 
discovered that she had by the settlement limited 
for her disposing power in the event of her sur- 
viving her husband :—Held: the settlement 
ought to be rectified by inserting a power of 
appointment by decd as well as by will—EDWARDs 
v, BINGHAM (1879), 28 W. hi. 8¥. 

Annotation :—Mentd. Paul v. Paul (1880), 43 L. T. 239. 

408. -| — Rectification of a marriage 
settlement decreed at the instance of the wife 
after the death of the husband upon her uncor- 
roborated parol testimony. 

Upon the marriage of a widow with a retired 
solr., who had formerly acted as her solr., the 
whole of her property, amounting to more than 
£20,000, was vested in trustees, upon trust to 
pay the income to the wife for her life, & after 
her death to the husband for his life; &, as to the 
capital, upon trust, after the death of the wife, 
to pay one moiety thereof to the husband, his 
exors., administrators, or assigns, & to hold the 
other moiety upon such trusts as the wife should 
by deed or will appoint. By another deed, 
executed contemporaneously, the husband, in 
exercise of a power given to him by the will 
of his father, charged some estates of which he 
was tenant for life, with remainder to his issue 
in tail male, with the payment of an annuity of 
£100 to the wife for her life. The settlement was 
prepared by the husband himself the night before 
the marriage, & was brought by him to the wife 
for execution on the morning of the marriage day. 
She had no independent professional advice. 
After the husband’s death she brought an action 
for the rectification of the settlement by omitting 
the trust of a moiety of the capital for the husband. 
The trustees & one of the next of kin of the 
husband were made defts. Pltf. deposed that 
her husband had told her that he wished every 
farthing of her property to be settled upon her, & 
that she said she was willing to allow him a life 
interest ; that he said he would employ counsel ; 
that the settlement did not carry out her inten- 
tions, & that she did not know what its provisions 
were until after the husband’s death :—Held: 
it was the duty of the husband to have explained 
to the wife in the most unmistakable terms, & 
with due opportunity for deliberation, the pro- 
vision in his favour, & as the settlement on the 
face of it was not such as the ct. would have 
sanctioned in the absence of agreement, the burden 
of proof was on the representatives of the husband, 
& pltf. was entitled to the rectification which she 
claimed; also, the fact that pltf. claimed to 
retain the benefit of the settlement made on her 








PART Vv. SECT. 5, SUB-SECT, 1. 
400 i. Rectification—Ground for re- 


fusing decree.}\—Dok d. BELDING ve. 
ALLETT (1847), 5 N. B. R.(3 Kerr) 


3 6 9 -—CAN, 


ii. -—— ——— 


D. L. 


409 ~~ 
LIER (1917), 50 N. 8. 
R. 620.—CAN. 
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by the husband was no bar to the rectification.— 
LovEsy v. Smira (1880), 15 Ch. D. 656; 49 
L. J. Ch. 809; 48 L. T. 240; 28 W. R. 979. 

404, ——— Rescission granted — Corroboration 
from instrument Itself.|.—Re GARNETT, GANDY v. 
MAcAULAY, No. 276, anie. 

405. Deed poll— Rectification granted.]—Bon- 
HOTE v. HENDERSON, No. 332, ante. 

406. —— Rescission granted.] — Hoop or Ava- 
LON (LADY). v. MACKINNON, No. 7, ante. 

407. Other parties raising no objection.|——Cor- 
DEAUX v. FULLERTON (1879), 41 L. T. 651; 28 
W. Rh. 320. 


Sect. 5.—EFFECT OF LAPSE OF TIME. 


SUB-SEcCT. 1.—ON RECTIFICATION AND 
RESCISSION. 


See, generally, LIMITATION OF ACTIONS, Vol. 
XXXII., pp. 509 et seg. 

408. General rule.]—Scotr v. Couxnson, No. 
100, ante. 

409. Rectification—Ground for refusing decree.] 
—In 1792 husband & wife, in consideration of a 
sum of money, executed a conveyance, with a 
fine, of the wife’s estates of M. & F. to O. in fee. 
In Aug. 1798, they conveyed the M. estate alone 
to O. in fee, with a declaration, that the fine 
already levied should enure to the uses of that deed. 
In Nov. 1798, by a deed reciting that the original 
transaction was only a mtge., & that it had been 
lately discovered that the wife had only a life 
interest in the F. estate, the husband & wife, in 
consideration of a further advance of money from 
O., conveyed to him the wife’s life interest in that 
estate. O. never executed the last-mentioned 
deed, but he entered into possession of both 
estates at the time of its execution. Upon a bill 
filed in 1836, by the heir of the wife, to redeem 
the F. estate. The ct. refused, after a long lapse 
of time, to rectify the deed, by altering it from an 
absolute conveyance to a mtge.—TULL v. OWEN 
(1840), 4 Y¥. & C. Ex. 192; 9 L. J. Ex. Hq. 33; 
4 Jur. 503; 160 HK. R. 975. : 

——.] — BLOOMER v. SPITTLE, No. 





4 
165, ante. 

411. .] —C., a domiciled Englishman, 
in 1834 married A., an Italian lady. On Jan. 11, 
1834, prior to the marriage, a contract in Italian 
was executed in the terms of the Sicilian law, 
the father of the bride having been domiciled in 
Sicily at the time of his death. On July 17, 1847, 
C. & his wife, to avoid certain doubts as to the 
true construction of the deed of 1834, resettled 
the real estate in England belonging to C., & 
released it from the contract of 1834. On June 9, 
1886, C. & his wife executed a deed confirming the 
contract of 1834, & declaring the deed of 1847, 
so far as it purported to vary that contract, void. 
C. died in 1877, & by his will confirmed the 
marriage contract of 1834 & the deed of 1886. An 
action was then commenced by C.’s grandson, the 
tenant in tail in possession under the deed of 1847, 
asking the ct. to declare the deed of 1886 void, 
& to have the trusts of the deed of 1847 carried 
into effect. <A., the widow of C., commenced a 
cross action to enforce the marriage contract of 
1834, & for a declaration that the deed of 1847, 
so far as it purported to vary that contract, was 
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void :—Held: there was a reasonable doubt in 
1847 as to the true construction of the deed of 
1834; therefore, the deed of 1847 was a family 
arrangement made for the purpose of settling that 
doubt, with which the ct. would not interfere. 

_ In equity you cannot come for equitable relief, 
like setting aside or rectifying a deed, unless 
you come with the utmost possible diligence 
(Ixay, J.).—CaAsE v. CASE (1889), 61 L. T. 789; 
38 W. R. 183. 

412. Mistake clearly proved.) — A 
marriage settlement, dated in 1828, reformed in 
1857, & after the death of the husband, upon 
proof of the written instructions, so as to give 
the property to the wife absolutely in the event 
of her surviving her husband & there being no 
issue, which events had happened. 

It is very true, that the ct. pays great attention 
to the lapse of time in cases of this description 
on account of the Joss of evidence & the doubt 
thence arising; but here there is none, for the 
instructions which were given in writing are 
preserved & the intention is established (ROMILLY, 
M.R.).—WOLTERBEEK v. BARROW (1857), 23 Beav. 
423; 29 L. T. O. S. 119; 3 Jur. N.S. 804; 58 
ki. R. 167. 

Annotations :—Oonsd. er v. 

Be ea OM ESS EEE aS Leg 8 OD 

413. ——— Change in position of parties — Fund 
distributed.]—After money has been paid under a 
judgment founded on the construction of an 
agreement, an action to rectify the agreement 
on the ground that such construction was con- 
trary to the intention of all parties is barred. 

C. & Co. built a ship for B., & a considerable 
sum remained due to them, for which they had a 
lien on the ship. M. had made advances to B. 
An agreement was made between the three parties 
for sale of the ship by C., & for the distribution of 
the proceeds. The agreement was very obscure, 
& left it doubtful in what order the claims of C. 
& of M. were to be paid. After the sale M. 
sued C. for an account of the proceeds, & judgment 
was given in the ct. of the County Palatine for 
carrying into execution the trusts of the agree- 
ment, & for the requisite account. On taking the 
account before the registrar, C. claimed to be 
allowed his debt, but the registrar held that M. 
had priority. The proceeds were amply sufficient 
to pay M.’s claim, but not C.’s also. The Vice- 
Chancellor affirmed the view of the registrar, & 
made an order for C. to pay M.’s claim. C. 
appealed, but the appeal was dismissed & the 
money was paid to M. After this C. brought 
an action to rectify the agreement by making it 
provide that C.’s claim should have priority over 
that of M. M. pleaded that the agreement 
having been executed & the money paid under 
the order of the Palatine Ct., C. was not entitled 
to any relief :—Held: that the action must be 
dismissed, for that although, the question of 
rectification not having been before the Palatine 
Ct., there was no res judicata, C. could not come 
to have the agreement rectified after it had been 
worked out, & the fund distributed, under the 
order of the ct. in the Palatine action.—Catrp v. 
Moss (1886), 33 Ch. D. 22; 55 L. J. Ch. 854; 
= a T. 4538; 35 W. R. 52; 5 Asp. M. L. C. 565, 
Aion :—Refd. Moore v. Fulham Vestry, [1895] 1 Q. B. 








4141. Rescission — Ground for re- 
fusing decree.}+—He who would dis- 
affirm a contract entered into by mis- 
take must do so within a reasonable 


time, & will pot be allowed to do so 414 ii. 





unless both parties can be replaced in 
their original posi AMMAD 
MOBIDIN v. OTTAYAL UMMAOHE (1863), 
1 Mad. 390.—IND. 

——,.] — MORLING ». 
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414. Resoission—Ground for refusing decree.}|— 
Husband & wife, under the erroneous impression 
that the after-acquired property of the wife was 
bound by their marriage settlement, directed a 
sum of money to which the wife became entitled 
to be paid to the trustees upon the trusts of the 
settlement. The husband lived for six years 
afterwards, but took no steps to correct the 
mistake. Upon the death of the husband & 
subsequent marriage of the wife, fourteen years 
after the date of the transaction it was held to be 
too late to set it aside. —SPIcER v. SPICER, SPICER v. 
DAWSON, LAWFORD v. SPICER (1857), 24 Beav. 
865; 26 L. J. Ch. 704; 29L. T. O.S. 1386; 3 Jur. 
N.S.1161; 5 W. R. 431; 53 EB. R. 398. 


Annotation :—Mentd. Giacometti v. Prodgers (1873), 8 
Ch. App. 338. 


415. |—A., a tenant in tail, im- 
mediately upon attaining the age of twenty-one, 
in 1857, executed a disentailing deed, & resettled 
the estate to the use of himself for life, with 
remainder to the use of his first & other sons in 
tail male, with remainder to his brothers, & 
sisters & their children in like manner, with 
remainder over & with power for himself to 
jointure & charge portions. A. executed this 
settlement under the advice of a friend of the 
family, & in ignorance of its real effect, though it 
was read over to him by the family solicitor, who 
prepared it. A. married in 1859, & then executed 
a settlement, in which he recited the deed of 1857, 
& exercised the power of jointure & charge portions. 
In 1868 he filed a bill to set aside the deed of 
1857 without prejudice to the jointure & portions 
charged by him on the occasion of his marriage :— 
Held: the settlement of 1859 in which A. con- 
firmed a portion of the deed of 1857, operated as a 
confirmation of the whole deed. Semble: inde- 
pendently of the confirmation the mere lapse of 
time would have barred A.’s title to relief.— 
JARRATT v. ALDAM (1870), L. R. 9 Eq. 463; 39 
L. J. Ch. 349; 22 L. T. 192; 18 W. R. 511. 
Annotation :—Refd. Hoblyn v. Hoblyn (1889), 60 L. T. 490. 

416, —— -}—The sale took place on 
Feb. 8, & two days later a copy of the conditions 
of sale was furnished to pltf.’s solrs. On Feb. 26 
pltf.’s solr. wrote to the vendor's solr., stating that, 
as pltf. had entered into the contract under a 
mistake, he was desirous of having it rescinded & 
his deposit returned, in which case he would 
pay all expenses. This proposal having been 
refused, pltf.’s solr. sent in requisitions on the title 
without prejudice to his right to rescind the con- 
tract. On May 10, pitf. pave the vendor notice 
that he declined to complete, & on May 30, he 
filed his bill for rescission of the contract :—Held : 
there had not been such delay as to deprive pltf. 
of his right to relief.—ToRRANCE v. BOLTON 
(1872), 8 Ch. App. 118; 42 L. J. Ch. 177; 27 
L. T. 788; 37 J. P. 164; 21 W. R. 134, L. JJ. 


Annotations :-—Refd. Blaiberg ». Keeves, [1906] 2 Ch. 175. 
.Mentd. Carlish v. Salt, (1906) 1 Ch. 335; Nocton »v. 
Ashburton, [1914] A. C. 932. : 


417. -|-— Neither ignorance of the 
contents of the settlement nor ignorance of the 
legal right to repudiate can be pleaded by the 
settlor as an excuse if the delay in repudiation 
appears, apart from such ignorance, to have 
been unreasonable.—CARNELL v. HARRISON, [1916] 
1 Ch. 3828; 85 L. J. Ch. 321; 114 L. T. 478; 
60 Sol. Jo. 290, C. A. 

















Mt & Oo. (1890), 8 NN. Z L. KR, 427. 

414 iil. — ——,}-——VAN DER BYL 
wv. VAN DEB BYL & Co. (1899), 16 8S. C 
338 > 9 Oo. T. R. 843.—S. AF. 


tion.—MvH 
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Sect. 5.—Effect of lapse of time: Sub-secis. 1, 2 & 3. 
Sect. 6: Sub-secis. 1,2, 3 & 4.] 
418. —-— Mistake clearly proved. |— 
MILLAR v, CRAIG, No. 277, ante. 
419. .|] —Re GARNETT, GANDY 
v. MACAULAY, No. 275, ante. 
See, also, EQUITY, Vol. XX., pp. 524 et seq. 














SuB-sECcT. 2.—RECOVERY OF MONEY. 
Sec Part VI., Sect. 2, sub-sect. 8, post. 


SUB-SECT. 3.— WHEN TIME BEGINS TO RUN. 

See, generally, LIMITATION OF ACTIONS, Vol. 
XXXII., pp. 327 et seg. ; pp. 509 et seq. 

420. Time of notice of the error.|—The time of 
limitation in cases of mistake, which, by analogy 
to that prescribed by Stat. Limitations, is held to 
bar the remedy in cts. of equity, begins to run 
from the period of the discovery of the mistake.— 
BROOKSBANK v. SMITH (1836), 2 Y. & C. Ex. 58; 
Donnelly, 11; 6 LL. J. Ex. Eg. 34; 160 E. R. 311. 


Annotations :—Expld. Baker v. Courage, [1910] 1 K. B. 56; 
Re Robinson, Mc Laren v. Public Trustee, [1911] 1 Ch. 502. 
Refd. Denys ». Shuckburgh (1840), 4 Y. & CG. Ex. 42; 
Eccl. Comrs. for England », N. E. Ry. (1877), 4 Ch. D. 845. 
421. .|—KIMBERLEY v. Dick, No. 239, ante. 


422. ——.|—BEALE v. KYTE#, No. 433, post. 





SrEcT. 6.-—-PRACTICE. 
SuB-sEcT. 1.—ACTION FOR RECTIFICATION. 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 56 (1) (5). 

423. Whether rectification ordered on petition.) 
—A fund in ct., which has, contrary to the inten- 
tion of the parties, clearly proved, been included 
in a settlernent, will only be paid out to the parties 
entitled under that settlement until it has been 
reformed ; & this ct. has no jurisdiction, upon 
petition, to reform an instrument.—Re MaLet 
(1862), 30 Beav. 407; 31 L. J. Ch. 4553; 8 Jur. 
N.S. 226; 10 W. Rt. 382; 54 E.R. 947. 

424. Fund in court under Act of Parlia- 
ment.|—Ae HOFFE’s HsTaTE Act, 1855 (1900), 
82 L. T. 556; 48 W. R. 507; 44 Sol. Jo. 484. 


Annotations :—Reid. He Bridgwater’s Scttimt., Partridge 
vo. Ward, [1910] 2 Ch. 342; Gresham Life Assce. Soo. 
v. Crowther, [1914] 2 Ch. 219; He Harper’s Settlmt., 
Williams v, Harper, [1919] 1 Ch. 270. 


425. Action by trustees to carry out trusts — 
Claim for rectification by settlor—Cross bill neces- 
sary.|—(1) A married woman invested a fund 
arising from the savings of her separate estate in 
the names of trustees, & executed a deed declaring 
the trusts for herself & her husband during their 
respective lives, & after their decease, for her 
children, absolutely; & the deed contained a 
proviso, that the dividends arising from the 
fund might be added to the same fund, & should 
be then held upon the same trusts. She after- 
wards made considerable additions to the fund, 
partly arising from the accumulations of the 
dividends, & partly from other parts of her 
separate estate. Her sons lived to attain vested 
interests, subject to her life interest, & then died : 
—Held: on a bill by the trustees to carry into 
effect the trusts of the deed, that not only the 





PART V. SECT. 8, SUB-SECT. 1. 


h 
423 i. Whether rectification ordered on 8u 
petition. }—STEWART v. WARNER (1895), (19 


4 B.C. R. 298.—CAN, 

. Necessity for pleading every fact 
pon ng claim.}—KENNY v. SHOLL 
5), 7 W. A. . R. 197.—AUS. 


MISTAKE. 


accumulations, but the other additional moneys, 
followed the trusts of the original fund. 

(2) The settlor having set up a case that the 
ultimate limitations in the deed were inserted 
under a mistake, & that it was intended that, on 
the death of her children without issue, the fund 
should revert to her :—Held: she could not set 
up that case without a cross bill; &, under the 
circumstances, the ct. refused to give her lsave 
to file one.—-MUGGERIDGE v. STANTON (1859), 1 
De G. F. & J. 107; 1 L. T. 144; 8 W. R. 69; 
45 E. R. 300, L. C. & L. JJ. 

426. Summons as to construction of separation 
deed—Claim for rectification—Suit for rectification 
necessary.|—Re CLENCH, DRAPER v. CLENCH 
(1894), 38 Sol. Jo. 546. 





SUB-SECT. 2.—FORM OF RECTIFICATION. 

427. Declaration indorsed on instrument — New 
instrument unnecessary.J|—(1) In a suit to rectify 
a settlement, there being no blame imputable to 
ah a the parties, the costs are payable out of the 
fund. 

(2) Mode of rectifying a settlement by striking 
out the erroneous words & indorsing the decree.— 
Stock v. VINING (1858), 25 Beav. 235; 53 EK. R. 


626. 
av heals :—Refd. White v. White (1872), L. R. 15 Ea. 


428, —— -] —A deed was executed pur- 
porting, by mistake, to convey a moiety only of 
real estate, the intention of the parties having 
been to pass the whole. Infants were interested. 
Upon bill for rectification :—Held: a conveyance 
of the other moiety by another deed was not 
necessary, & order made declaring the deed was 
in the particulars after specified executed by mis- 
take; it was intended to pass the entirety & 
the deed ought to be rectified, ordering rectification 
by words & figures accordingly, & directing a copy 
of the order to be indorsed on the deed.— WHITE 
v. WHITE (1872), L. R. 15 Eq. 247; 42 L. J. Ch. 


288; 27 L. T. 752. 
Annmation :—Refd. Hanley v. Pearson (1879), 13 Ch. VD. 
545. 








429. —— .} — SmirH v. luiFFre, No. 399, 
ante. 

430. ——- ——.] —_HANLEY v. PEARSON, No. 
401, ante. 

431, ——~ ——-.]—- GirrorD (LORD) v. Firz- 


HARDINGE (LORD), [1899] 2 Ch. 32; 68 L. J. Ch. 
529; 81 L. T. 106; 47 W. R. 618. 

432, ——- ———.]—- JOHNSON v. BRAGGE, No. 
376, ante. 

433, ——- ——.|—-In 1900 A. sold & conveyed 
land to B. In 1906 A. brought an action against 
B. for rectification of the conveyance, alleging 
that by common mistake the parcels in the con- 
veyance included more land than was comprised in 
the written contract in pursuance of which the 
conveyance was executed. A. commenced the 
action as soon as he became aware of the error. 
B. denied any mistake, & further contended that 
A. came too late for rectification :—Held: (1) 
on the evidence, there had been a common mis- 
take, & A. was entitled to rectification, for he had 
not been guilty of any laches. 

I think therefore that the conveyance ought to 
be rectified & the only rectification necessary is 
he rectification of the plan on it so as to show 


k. Joinder of narties — Necessity 
”.}--SMITH t. SMITH (1887), 6 N. Z. 
te R. 15.—N.Z. 
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that the measurement referred to in the body of 

the deed is a measurement from a particular 

point as indicated in the plan annexed to the 

written contract (NEVILLE, J.). 

(2) Semble: in such a case it is open to deft. 
to adduce parol evidence to show that the parties 
were not ad idem when the written agreement 
was signed, & if this were shown rectification of 
{he conveyance would not be granted by the ct. 

(3) Where the question of laches arises in an 
action for rectification time is to be reckoned, not 
from the date of the execution of the document 
in which the mistake occurs, but from the date 
when the party seeking rectification discovers the 
mistake.—BEALE v. KyTE, [1907] 1 Ch. 564; 
76 L. J. Ch. 294; 96 L. T. 390. 

434. ——~.|—HHoop OF AVALON (LaDy) v. 
MACKINNON, No. 7, ante. 

435. Conveyance ordered.|— EXETER (MARQUEsS) 
a. EXETER (MARCHIONESS), No. 314, ante. 

436. ——-.]-—A power of sale & exchange was 
given to the trustees of a settlement, at the request 
of the person for the time being ‘‘ seised of the 
{frechold & inheritance of the manors,’’ etc. :— 
Hleld: reading the word ‘*‘ & ”’ conjunctively, the 
power could not be exercised at the request of a 
tenant: for life who, subject to intervening limita- 
tions, had the ultimate remainder in fee; also, 
the word *“‘ &”’ could net be read disjunctively 
as or.’ 

Power of sale in a settlement rectified, on proof 
that it was not conformable with the contract. 

As to the necessity of a reconveyance in cases 
of rectification of a settlement, & as to its retro- 
spective operation. Form of decree in such a 
case.—MALMESBURY Vv. MALMESBURY, PHILLIPSON 
v. TURNER (1862), 31 Beav. 407; 54 1c. Rk. 1196. 

437. -|—A purchase from an _ illiterate 
man, who was ill at the time, set aside, the price 
being inadequate, the vendor having no _ pro- 
fessional advice, & the transaction being completed 
in great haste & on terms unduly disadvantageous 
to him :—Held: the proper form of decree in 
such cases is not to declare the deed void, but to 
direct it to be set aside & order a reconveyance.— 
CLARK v. MALPAS (1862), 4 De G. F. & J. 40135 Jl 
L. J. Ch. 696; 6 L. T. 596; 10 W. lt. 677; 45 
kL. R. 1288, L. JJ. 

«innatations :-—Refd. Baker v«. Monk (1864), 33 Beav. 419; 
O’Rorke v. Kolingbroke (1877), 2 App. Cas. 8145 Fry 
t. Lane, Ze Fry, Whittet v Bush (1888), 40 Ch. D. 912 ; 
Kees v. De Bernardy, (1896) 2 Ch.437; Grindell v. Bass 
(1920), 124 L. I. 211. 








SUB-SECT. 3.—INCIDENTAL RELIEF. 

438. Conveyance set aside — Order to account 
for profits.|— LONG v. FLeTCcuER (1708), 2 Hq. Cas. 
Abr.5; 22 1. f. 4. 

439. -- --- Order to account for rents & profits.] 
-—NEESOM v. CLARKSON (1842), 2 Hare, 1633; 12 
I. J. Ch. 99 ; 6 Jur. 1055 ; 67 H.R. 68 3 subsequent 
proceedings (1845), 4 Iare, 97. 

Se Cone Parkinson v. Hanbury (1867), L. Kh. 


440. Deed granting annuity declared void — 
Order to account for principal & interest.]— In 
183U a treaty was entered into between C. & P. 
for the purchase from the former of an annuity by 
the latter for her own life. An agent of P. in an 
interview with C. agreed, subject to P.’s approval, 
to give £1 per cent. more on the purchase than the 


PART V. SECT. 6, SUB-SECT. 4. 


1. Motion to correct error—Whether 
applicant pays costs.}]— When in 


J.——VOL. XXXV. 


is necessary 


equity ear cor seks in cravat 
up any of the papers in a cause, 

Meee Me rave the mistake 
rectified, the party applying for that 
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Govt. would grant for the same amount of pur- 
chase-money ; & on same day the agent stated to 
P.’s solr. that he would obtain from a friend in the 
Govt. Annuity Office the amount of annuity which 
the Govt. would grant on P.’s life, for the sum 
proposed to be invested, which was £1,800. He 
accordingly did so, & C. expressed himself satisfied. 
Four years afterwards C. happened to discover that 
the amount of the annuity was much too large, 
the computation having been made on a male, 
& not a female, life, as it ought to have been. 
It was in evidence that P. had been informed by 
her agent of the principle of calculation previously 
to the grant being made; but P. distinctly denied 
by her answer that she had been informed of the 
mode, or would have taken a less annuity than she 
did :—Held: the ct. could not rectify the deed 
granting the annuity; the grant of the annuity, 
& the agreement for granting it, ought to be 
declared to be void, but on C.’s waiving any account 
of the payments made in respect of the annuity 
previously to the filing of the bill to set aside the 
deed, it was ordered to be delivered up to C. to be 
cancelled, & the proper accounts of principal & 
interest due to P. were ordered to be taken, & the 
balance thereof, after deducting the costs of the 
suit, was ordered to be paid to P.—CARPMAEL v, 
Powis (1846), 10 Beav. 36; 16 1. J. Ch. 81; 9 
L. T. O. S. 390; 11 Jur. 158; 50 E. R. 495. 

441. Conveyance rectified — Order to pay occu- 
pation rent & sums expended on repairs & im- 
provements — Interest on purchase money.] — 
BLOOMER v. SPitrLE, No. 165, ante. 

Cancellation of bond—Repayment of interest. |—— 
Sce Bonns, Vol. VII., p. 234, No. 766. 


SuB-sEcr. 4.—Costs. 
442. Dependent on conduct of parties—No costs 
for party to blame.}—HaArRis v. PEPPERELL, No. 
164, ante. 








443. —--- --—-.}— Murray v. Varker, No. 
308, ante. 
444, ——-—---.] — (1) A marriage settlement 


secured all the wife’s fortune for her separate use, 
except a sum of £10,000 Consols. This sum 
had been settled, on her former marriage, upon a 
trust for her separate use, which was supposed by 
the Jady to extend, but did not extend, to future 
covertures. The husband & wife were divorced, 
on account of adultery of the husband. In a suit 
instituted by the wife to rectify the settlement by 
including the £10,000, therein, or, in the alternative, 
to enforce her equity to a settlement out of the 
sume fund; although the husband had had no 
portion of the wife’s property, & the wife had other 
means sufficient for her support :—Held: without 
determining the question of the rectification of 
the settlement, she was entitled to have the whole 
income secured for her separate usc upon her 
equity to a settlement. The husband’s conduct 
is taken into account in considering the wife's 
equity to a settlement. 

(2 The solr. who had prepared the marriage 
settlement, being also a trustee of it, & as such a 
party to the suit, had severed in his defence for his 
co-trustee. The ct. considering that the litigation 
had been caused by his negligence in preparing the 
settlement, refused to allow him his costs in the 
suit.—BARROW v. BARROW (1854), 5 De G. M. & G. 
782; 3 Eq. Rep. 149; 24 L. J. Ch. 267; 3 W. R. 


purpose must pay the costs of the 
motion.—EMMONS v. CROOKS (1850), 
1 Gr. 558.—CAN. 
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Sect. 6.—Praclicc: Sub-sect. 4. Pari VI. Seels. 1 
& 2: Sub-sect. 1.] 


122; 48 E. R. 1073; sub nom. Barrow ». 
WILLIAMS, Barrow v. Barrow, 24 L. T. O. 8. 
198, L. JJ. . 

Annotations :—.As to (1) Refd. Re Ford (1863), 2 New Rep. 


349. ; 
G. J. & Sm. 293; Re Cooke's Trusts (1887), 66 L. T. 737. 


445. .}—In an abstract of title of 
an estate directed to be sold under an order of the 
ct., a will was erroneously set out; the word 
‘them ” having been inserted for ‘‘ their children 
so as to make it appear that the estate to be sold 
was a fee simple absolute ; but in the deed next 
abstracted the will was recited correctly. ‘The 
counsel for the purchaser did not discover the 
discrepancy between the two statements of the 
will in the abstract, though he required the will 
to be examined for other purposes, which, however, 
was not done. After the purchaser had accepted 
the title & paid his purchase-money into ct., but 
before a conveyance was executed, the error was 
discovered :—Held: he was entitled to be dis- 
charged from his purchase, & to be repaid the 
purchase moncy, but without interest ; & he should 
pay the costs of all parties appearing upon the 
petition, except those of the person by whose 
negligence the error had been committed. 

If the conveyance had been executed the pur- 
chaser must have taken all the conveyances 
(PAGE-Woop, V.-C.).—M‘CULLOCH v. GREGORY 
(1855), 1 K. & J. 286; 3 iq. Rep. 405; 24 L. J. 
Ch. 246; 24 L. T. O. S. 307; 3 W. R. 231; 69 
EK. RR. 466. 

Annotations :-—Generally, Mentd. Shoreditch Vestry v. 


Hughes ({864), 10 L. T. 723; Allen v. Richardson (1879), 
13 Ch. PD. 524, 





a emo 


6.34 —  .|-- BLOOMER v. SpITTLE, No. 
165, ante. 

AT, ---— ----.]—Suonr v. Ripar, [1876] 
W. N. 47 

448, —.—- —~--..]— Paget v. MARSUALL, No. 


201, ante. 

449. Rectification of settlement — No party to 
blame—Costs paid out of funds.|—-Stock v. VIN- 
ING, No. 427, ante. 

450. ———~— ——--.] — Evidence upon which 
a settlement was ordered to be rectified. A 
inarriage settlement gave the income of the trust 
funds to the husband, in the event of his surviving 
the wife, until death or bkptcy. There was a 
maintenance clause only applicable after the death 
of the husband. The wife was dead, & the hus- 
band had become bkpt. ‘The settlement was 
ordered to be rectified by making the maintenance 
clause applicable upon the bkpcy. of the husband, 
upon the oath of the husband & of the solr. who 
prepared the settlement, that such had been the 
intention of the parties at the time of the marriage. 





Generally, Mentd. Spirett ¢. Willows (1864), 3 De 
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The costs must come out of the dividends, not 
the corpus of the fund (Romitty, M.R 
TOMLINSON v. LEIGH (1865), 18 L. T. 5163 
Jur. N.S. 962; 14 W. R. 121. 

451. ———- —-—— -.|— The ct., upon the 
application of the testamentary guardians of an 
infant child of the marriage of petitioner & resp., 
directed, after various references to the registrar, 
that an order, made upon the consent of petitioner, 
resp., & trustees of the marriage settlement, be 
amended by extinguishing resp.’s interest in a 
portion of the settled funds; & further directed 
that the costs of all parties be paid out of the said 
portion of the trust funds or the income thereof.— 
ARKWRIGHT v. ARKWRIGHT (1895), 73 L. T. 287. 

452. Party to blame must pay costs.] — 
MEADOWS v. MEADOWS (1853), 16 Beav. 401; 51 
K. R. 833. 

453. ——— Negligence not amounting to fraud 
on part of solicitor—Solicitor not ordered to pay 
costs.|—Pltf., a widow with children, being 
possessed of property left by her first husband, 
married, & marriage arts. were prepared upon 
instructions given by the intended husband the 
night before the marriage, by which the wife’s 
property was limited in the first instance to him 
for life. The bill was filed by the wife to rectify 
the settlement against the husband & the solr. 
who prepared the settlement :—Held: upon the 
evidence, the limitations were contrary to the 
intention of pltf., & the husband having under- 
taken as agent for the wife to have a settlement 
prepared, was bound to have such a contract 
prepared as the ct. would sanction, & such con- 
tract would give the wife the first life estate in her 
own property. A decree was therefore made to 
rectify the settlement. 

The husband, & the solr. who prepared the 
settlement, who in the view of the V.-C. had failed 
in his professional duty, & had by his neglect & 
misconduct caused the litigation, were ordered to 
pay the costs of the suit :—Held : on appeal by the 
solr., as he had not been guilty of participation 
in a fraud, but at most only of a blunder for which 
the remedy was an action for professional 
negligence, there was no jurisdiction to order him 
to pay the costs of the suit.—CLARK v. GIRDWOOD 
(1877),7Ch.D.9; 47L.J.Ch.116; 371. T. 614; 
26 W. R. 90, C. A. 

Annotation :—Refd. Lovesy v. Smith (1880), 15 Ch. D. 655. 


454. Information to administer charities — 
Mistake in report—No costs ordered as no fund 
applicable.|—A.-G. v. NEWARK CORPN. (1843), 1 
L. T. O. S. 227. 

455. Cancellation of bond — Bond executed in 
ignorance—No costs.|—-HITCHCOCKk v. GIDDINGS, 
No. 90, ante. 


YW 











Part VI.—ReEcovery or Money Parw UNDER MISTAKE. 


147 


Part Vi.—Recovery of Money Paid under Mistake. 


Sect. 1.—IN GENERAL. 

What amounts to mistake of law.]—See Part II., 
ante. 

What amounts to mistake of fact.]—See Part 
III., ante. 

Availability of & general defences to action for 
money had & received.|——See ConTRAcT, Vol. XII., 
pp. 539, 540, Nos. 4478-4487. 


SrcT. 2.—MONEY PAID UNDER MISTAKE OF 
FACT. 


SuB-SECT. 1.—MIsrakE MUST BE OF MATERIAL 
FActT. 

See, generally, CONTRACT, Vol. XII., p. 570. 

What amounts to mistake of fact.]—Sce Part 
III., ante. 

456. Mistake as to fact creating liability to pay.| 
—KELLY v. SOLARI, No. 487, post. 

457. ———-.]|—If you are claiming to have money 
repaid on the ground of mistake you must show 
that the mistake is one which led you to suppose 
you were legally liable to pay (FARWELL, J.).— 
fie BoprGa Co., Lrp., [1904] 1 Ch. 276; 73 L. J. 
ee 198; 89 L. T. 694; 52 W. R. 249; 11 Mans. 

Oe 
Annotation :-—Refd. Admiralty Comrs. v. National Pro- 

vincial & Union Bank of England (1922), 38 T. L. R. 492. 

458. -|—In 1917 pltfs., under licence from 
the Russian Imperial Govt., exported timber to 
this country, &, in accordance with the conditions 
of the licence, paid the purchase-moncy received 
by them for the timber to deft. bankers for the 
credit of the Russian Govt. They then became 
entitled to receive from the Govt. in Russia an 
equivalent amount in roubles at a fixed rate of 
exchange. In Mar. 1917, the Imperial Govt. 
was overthrown by a revolution, & was suc- 
cecded by a Provisional Govt., which in its 
turn, was, on Nov. 7, 1917, displaced by the 
Bolshevists, who, on Dec. 13, forcibly dissolved 
the Constitutent Assembly & established a Soviet 
Republic. Pltfs., having received no roubles in 
Russia, brought actions against the bankers to 
recover two sums of money, one of which was paid 
to them by pltfs. in the second action before Nov. 7, 
& the other by pltfs. in the first action on Nov. 9, 
at which date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged that the 
bankers & the Russian Govt. were merely trustees 
for them, & the money having been paid under a 
contract, the consideration for which had entirely 
failed, they were entitled to recover. Pltfs. in the 
lirst action further contended that they had paid 
the money under a mistake of fact, & on that 
ground also they were entitled to recover it :— 
Held: this money had been paid to the bank as 
agents for the Russian Govt., & the ct. would not 
order payment of it in the absence of that Govt. 
or its representatives. As to' mistake of fact, the 
fact of which pltfs. were ignorant was not one 
which, if they had known it, would necessarily have 
discharged them from the liability to make the 
payments in question. The bank were entitled 
to keep the money in their hands, but must under- 





PART VI. SECT. 2, SUB-SECT. 1. 

_ £566 i. Mistake as to fact creating 
liability to Y¥.+—GRANTHAM _ ¥&. 
EOEONTO Crry (1846), 3 U. GC. R. 212. 


a 


456 ii. . 
County (1862), 12 


STREET v. LAMRTON O 
C. P. 2 


456 iii. ———.}—-Fipeuiry & Ae 1s 
RANTY Co. v. UNION BANK (1917), 12 471. L. T. 2€1.—IR. 


take not to por with it without notice to pltfs. 
& an order of the ct.—STram Saw MILLs Co., Lrp. 
v. BARING BROTHERS & Co., ARCHANGEL Saw 
MILis Co. v. BARING BROTHERS & Co., [1922] 1 
Ch. 244; 91 L. J. Ch. 325; 126 L. T. 403; 388 
T. L. R. 200; 66 Sol. Jo. 170, C. A. 

459. -|— Pltfs. in London sold to a New 
York co. a quantity of Belgian francs to be 
delivered to defts. as the purchasers’ agents in 
Brussels on Dec. 31, at a price to be paid in dollars 
on the same day in New York, & the purchasers 
instructed defts. to pay the francs when received to 
the C. Bank. On Dec. 30, bkpcy. proceedings 
were commenced against the purchasers in New 
York & a receiver was appointed, & on the same 
day the purchasers cabled to pltfs. not to pay the 
francs to defts., as they, the purchasers, were 
unable to complete their contract. Before that 
cable arrived pltfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitis. then requested the C. Bank to return them, 
& the O. Bank returned them to defts., with an 
explanation that they did so for the purpose of 
cancelling defts.’ payment to them. Under these 
circumstances defts. claimed that, the money 
having been returned to them they were entitled 
to hold it on behalf of their principals, & refused 
to pay it over to pltfs. Pltfs. brought their action 
to recover the francs as being money had & 
received by defts. to their use :—Held: (1) at the 
time pltfs. paid the francs to defts. the purchasers 
had already repudiated their contract, although 
pltis. did not know that fact & consequently had 
not accepted the repudiation, pltfs. were under no 
legal obligation to pay, & having paid under a 
mistaken belief of legal liability, they would have 
been entitled to recover the money back if they 
had discovered their mistake before defts. had 

aid it to the bank; (2) the effect of the money 

eing returned by the C. Bank was to restore pltfs. 
to the same position as that which they occupied 
before defts. paid it away, & that position was 
unaffected by the fact that before redemand of the 
money by pltfs. the trustee in bkpcy. of the pur- 
chasers had directed defts. not to part with it, 
& defts. in compliance with that direction had 
credited the purchasers with it in their books ; 
(3) consequently defts. were bound to repay it to 
pltfs.— BRITISH AMERICAN CONTINENTAL BANK 
v. BRITISH BANK FOR FOREIGN TRADE, [1926] 1 
K. B. 328; 95 L. J. K. B. 826; 1384 L. T. 472; 42 
T. L. R. 202, C. A. 


460. Whether mistake as to fact making 
payment desirable sufficient.|—-Where a bkpt. has 
underwritten a policy to a broker acting under a 
commission del credere & a loss upon the policy 
happens before, but is not adjusted till after the 
bkpcy. the broker may deduct the amount of the 
loss from the debt which he owes to the estate of 
the bkpt.; & if by mistake, he pay all that is due 
to the assignees without deducting such money, 
he may recover it from the assignees as money had 
& received to his use. 

The rule has always been that if a man has 
actually paid what the law would not have com- 
pelled him to pay, but what in equity & conscience 








. W._N. 141; 39 O. L. R. 338; 36 
D. L. R. 724.—CAN. 


456 iv. -])—~- TasSTOWEL URBAN 
DISTRICT COUNCIL v. GIBSON (1913), 


L 2 


94.—CAN. 





Gu 
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Sect. 2.—Money paid under mistake of fact: Sub- 
secls. 1 & 2.] 


he ought, he cannot receive it back again in an 
action for money had & received. So where a man 
has paid a debt which would otherwise have been 
barred by Stat. Limitation ; or a debt contracted 
during his infancy which in justice he ought to 
discharge though the law would not have compelled 
the payment, yet the money being paid it will not 
oblige the payee to refund it. But where money 
is paid under a mistake which there was no ground 
to claim in conscience, the party may recover it 
back again by this kind of action (LORD MANS- 
FIELD, C.J.).—BizE v. DicKAson (1786), 1 Term 
Rep. 285; 99 E. R. 1097. 
Annotations :—Consd. Brisbanoc v. Dacres (1813), 5_ Taunt. 
143. Refd. Zee Bentley, Dear & Richardson, x p. Wilson, 
Re Bentley, Ex p. Wyman (1841), 1 Mont. D. & De G. 
586. Mentd. Stevens ». Lynch (1810), 12 East, 38; 


Koster v. Kason (1813). 2M. & 8. 112; Gall ». Combor 
ae 7 Taunt. 558: Peele ve. Northeote (1817), 1 Moore, 
Cc. P. 178. 


461. —-- -—-—.]— Deft. an extrix., being 
entitled to £200 lent by testator in his lifetime, & 
secured to him by bond & an equitable mtge., 
applied to C., the debtor, for payment. C. referred 
her to a bank which had purchased of him the 
mortgaged property, subject to the charges thereon. 
The bank paid the £200. It turned out that by 
a will prepared & attested by testator, & made 
subsequently to that under which C. had claimed, 
but which had been suppressed by the family 
of C., C. had no title to the property so charged :— 
eld: the bank could not recover back the money 
as having been paid under a mistake of facts. 

In order to entitle a person to recover back 
Inoney paid under a mistake of fact, the mistake 
must be as to a fact which, if true, would make the 
person paying liable to pay the money : not where, 
if true, it would merely make it desirable that he 
should pay the money. Jere if the fact was true, 
the bankers were at liberty to pay or not as they 
pleased (BRAMWELL, B.).—-AIKEN v. SuHORT (1856), 
1H. & N. 210; 25 L. J. Ex. 321; 27 L. T. 0.8. 
188; 4 W. BR. 645; 156 Ke. RR. 1180. 

Annotations :-—Expld. Jie Bodega Co., {1904] 1 Ch. 276, 
Distd. Gasson v. Cole (1910), 26 IT. L. RR. 468. Consd. 
Archangel Saw Mills ». Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. Distd. Jones 
t Waring & Gillow, (1925) 2 K. B. 612. Refd. Deutscho 
Bank (London Agency) v. Beriro (18945), 1 Com. Cas. 255 3 
Maskell +. Horner, [1915] 3 K. B. 106; Jee Thellusson, 
Kap. Abdy, {1919) 2 K. B. 735. 

1462. ——— ——.] — Gasson 7. COLn (1910), 26 

T. L. I. 468. 

463. ——- ———-.| — Re '‘THELLUSSON, Lap. 
ABDY, [1919] 2 K. B. 735; 88 L. J. K. B. 1210; 
122 L. T. 85; 35 T. L. R. 782; 63 Sol. Jo. 788 ; 
{1918-19] B. & C. R. 249. 

Annotations :-—Consd. J?e Wignell, Kc p. Hart, [1921] 2 


I . 2. 835. Refd. Scranton's Trustee ». Pearse, [1922] 
2 cb $7. Moentd. fe Wilson, Ev p. Saluman, [1926] Ch. 
464. 


--~-— Innocently induced by other party.]— 
ry aig v. MusICAL EXCHANGE (1887), 3 T. L. R. 


465. Payment to avoid litigation — Doubt as to 
liability.|—From Sept. 1900, to Junc, 1912, pltf. 
carried on business as a dealer in produce in the 
vicinity of Spitalfields Market. As soon as he 
commenced business deft. who was the owner 
of the market, demanded tolls from him under 
threat of seizure of his goods if he refused to pay, 
& on the first: occasion pltf. objected to pay & 
actual seizure took place. Pltf. then consulted 
a solr. & upon learning that other dealers outside 
the market paid tolls he, acting upon his solr.’s 
advice, paid the tolls under protest, & thereafter, 
he, or his agents acting upon his instructions, 
always paid the tolls under protest. Subsequently, 
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whenever pltf. challenged deft.’s right, or disputed 
the amount of tolls, in particular cases there was 
a seizure or threat of seizure followed by payment 
under protest. From the decision in A.-G. v. 
Horner, [1913] 2 Ch. 140, it appeared that the tolls 
had been unlawfully demanded, & in consequence, 
pltf. brought this action for money had & received 
to recover the tolls so paid, claiming that he paid 
them under a mistake of fact & not voluntarily 
but under the pressure of seizure of his goods :— 
Held: pltf. did not pay under a mistake either of 
law or fact, but because he found that other 
sellers were paying tolls & he did not wish to be 
involved in litigation with deft., & pltf. could not 
recover under this head of claim.—MASKEL!. v. 
HorneER, [1915] 3 K. B. 106; 84L. J. K. B. 1752 ; 
113 L. T. 126; 793. P.406; 31 T. L. 1. 332 ; 59 
Sol. Jo. 429; 13 L. G. R. 808, C. A. 

Annetation :—Consd. Brocklebank wv. R., [1924] 1 K. B. 647. 


SuB-sECT. 2.—-MISTAKE MUST BE BETWEEN 
PAYER AND PAYEE. 

466. General rule.|—A. pays a sum of money 
into a banker’s for a specific purpose ; the banker’s 
clerk, by mistake, pays this money to B. who has 
no right to it:—Held: <A. cannot maintain an 
action against B. to recover it back. 

There is no privity between the parties to this 
suit. Pltf.’s claim is on the bankers, & they must 
seek their remedy against deft. the best way they 
can. Pltf.’s money must still be considered as in 
the hands of the bankers (LORD ELLENBOROUGH, C.). 
—ROoGERS v. KELLY (1809), 2 Camp. 123; 170 
H.R. 1102, N.P. 

See, generally, CONTRACT, Vol. XIT., pp. 542 ef 
seq. 

467. .}— Ditf. presented a cheque at a 
bank, which the cashier of defts., the bankers, took, 
i gave pitf. in return notes & gold. Whilst plté. 
was counting the notes one of defts., having 
discovered that the drawer of the cheque had no 
assets, demanded the money back. Pltf. refused 
to give it up, & defts. thereupon took it by force ; 
in an action by A. of assault & trespass for taking 
the moncy from him by force :—Held: he was 
entitled to recover; the transfer of the money was 
complete ; as between pltf. & defts. there was no 
mistake at all, the mistake being between defts. 
& their customer; & defts., therefore, could not 
have recovered back the money from pltf. in an 
action for money had & received.—CHAMBERS v. 
MILLER (1862), 13 C. B. N.S. 125; 1 New Rep. 95; 
32 L. J.C. P. 30; 71. T. 856; 9 Jur. N.S. 626 ; 
11 W. R. 236; 143 K. R. 50. 


Annotations :-—Apld. Deutscho Bank (London Agency) v. 
Beriro (1895), 73 L. T. 669; Barclay v. Malcolm (1925), 
133 L.T. 512; Jones v. Waring & Gillow, [1925] 2 K. B. 
612. Refd. Pollard v. Bank of England (1871), L. R. 6 
Q. B. 623. _Mentd. R. v. Prince (1868), 19 L. T. 364; 
Soe. des Hotels Le Touquet laris-Plage v. Cummings, 
(1922) 1 K. B. 451. 


468. .| — Deft. as trustee 





of a certain 





' marriage settlement, invested money on a mtge. 


of pltf.’s land. The mtge. deed provided for 
interest at the rate of 5 per cent., but contained a 
proviso for the reduction of the rate to 4 per cent. 

punctual payments. All the payments of 
interest except the first had been punctual, but, 
through pltf.’s ignorance of the proviso for 
‘eduction of the interest, they had been made at 
ihe rate of 5 per cent. In an action by pltf. to 
recover from deft., the trustee, the extra I per cent. 
paid under this mistake :—Held: the action was 
rightly brought against the trustee; the only 
contract was between pltf. as mtgor. & deft. as 
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mtgee. ; money had been received under that con: 
tract by the mtgee.; & he alone could be asked o1 
required to repay it.—KING v. Stewart (1892) 
66 L. T. 339. ; 

469. ——.] — Pltfs. claimed to recover from 
defts., who were merchants carrying on business 
in the City of London, the sum of £1,000 as money 
paid under a mistake of fact. Defts. had among 
their customers in Poland two associated cos. 
namely, the W.co &theS.co. In 1920 the W. co. 
owed defts. a large sum of money for goods sold 
& delivered. The W. co. instructed their local 
bank, the Bank of Warsaw, to pay defts. £2,000. 
The Bank of Warsaw thereupon telegraphed to 
pitfs., whom they employed as their London agents, 
to pay defts. £2,000. Onthe receipt of the telegram 
pltfs. immediately paid that amount to defts. in 
London. The Bank of Warsaw wrote to pltfs. a 
letter confirming the telegram, but pltfs., on 
receipt of the letter of confirmation, treated it as 
a direction to pay defts. a further sum of £2,000 
& did not notice that it was merely confirming the 
telegraphed instructions. Pltfs. thereupon paid 
to defts. a second sum of £2,000 making a total of 
£4,000. Hven with the total of £4,000 thus paid 
to defts., the W. co. still remained indebted to 
them. Afterwards the W. co., believing that they 
had paid off only £2,000 of their debt, instructed the 
Bank of Warsaw to arrange to pay another £1,000 
to defts. Instructions to that effect were sent 
by the Bank of Warsaw to pltfs., but were never 
received by pltfs., being lost in transmission. 
Subsequently pltfs. discovered all the facts & 
informed defts. that the £2,000 was paid by mis- 
take of fact. They offered to credit defts. with 
£1,000 which they-then knew the W. co. wished to 
pay to defts., but they claimed to recover the 
balance of £1,000, as money paid under a mistake 
of fact :—Held : there was no such mistake of fact 
in this case as would entitled pltfs. to maintain 
that the money had been received by defts. to 
plitfs.” use; & even if, in the first instance, there 
had been such mistake, defts. must still succeed 
on the ground of ratification of the payment by 
pltfs., who, after the facts were all discovered, were 
willing to allow the payment to hold good with 
regard to the £1,000, but claimed that it was bad 
as to the remainder. There must, therefore, be 
judgment for defts.—BARCLAY & Co., LTD. v. 
Matcotm & Co. (1925), 183 L. T. 512; 41 T. L. R. 
518; 69 Sol. Jo. 675. 

470. -.|—B., being indebted to defts. under 
a hire-purchase agreement in a sum of £5,000, 
which he had no means of paying, represented to 
pltfs. that he was the agent of a firm of motor 
manufacturers, who were putting on the market 
& new car, & persuaded pltfs. to sign a form of 
agreement appointing them on behalf of the firm 
agents for the sale of the car on the terms that 
pitfs. should purchase five hundred cars & pay 
£5,000 as a deposit. On pltfs. objecting to pay 
this sum to B. or to the firm, B. told them that 
defts. were financing the firm & were his principals, 
& suggested that the £5,000 might be paid to them. 
Pitfs. then drew two cheques to the order of defts., 
one for £2,000 & one post-dated for £3,000 & 
handed them to B. who handed them on to defts. 
In payment of his debt. Defts, objected to the 
cheques as being irregular in form, & as the result 
of a conversation through the telephone between 
defts. & pltfs., no mention being made of the 
purpose of the payment, pltfs. took back the 
Irregular cheques & posted to defts. a new cheque 
for £5,000 duly signed. Defts. cashed the cheque 
& returned to B. goods which they had seized 
under the hire-purchase agreement. 





No such, 
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motor firm of car as alleged existed. On discovery 

of the fraud pltfs. sued defts. for the recovery of 

the £5,000 as money paid under a mistake of fact : 

—Held: pltfs. were entitled to recover on the 

principle of Kelly v. Solari, No. 487, post. 

In the language of Lorp LINDLEY, in Imperial 
Bank of Canada v. Bank of Hamilton, No. 494, 
post, ‘‘ Means of knowledge & actual knowledge ”’ 
are not the same; & it was long ago decided in 
Kelly v. Solari, No. 487, post, that money honestly 
paid under a mistake in facts could be recovered 
back, although the person paying it did not avail 
himself of means of knowledge which he possessed. 
(This is] the general principle of the law as to 
payments made under mistake in fact (LORD 
SHAW OF DUNFERMLINE).—JONES (R. H.), Lp. v. 
WaRING & GILLOW, Lrp., [1926] A. C. 670; 95 
L. J. K. B. 918; 185 L. T. 548; 42 T. L. R. 644; 
70 Sol. Jo. 756; 32 Com. Cas. 8, H. L. 

471. Money retained by payee against express 
directions.|—-A., who was the London agent of 
S. & J., attornies in the country, by their directions 
issued a fi. fa. & warrant to levy on the goods of a 
debtor in Wilts., at the suit of one of their clients, 
referring the officer to S. & J. for instructions. 
The officer not being able to meet with S. & J. 
paid the amount of the levy to the under-sheriff, 
who without any instructions from S. & J. remitted 
the money to A. in London, whose name was 
indorsed on the warrant. A.refused to pay the 
money over to the client, claiming to apply it in 
reduction of the general balance due from S, & J. 
for agency business :—Held: on these facts there 
was no privity of contract to support an action by 
the client against A. for money had & received to 
his use. But it appearing that the money had been 
paid in the first instance to the town agent under 
a mistake, & retained by him against the express 
directions of S. & J., the ct. made absolute a rule 
obtained by the client to compel the town agent 
to refund the money.— ROBBINS v. PENNELL (1847), 
11 Q. B. 248; 2 New Pract. Cas. 426; 17 L. J. 
Q. B. 77; 12 Jur. 157; 116 BH. . 468; sub nom. 
ROBINS v. FENNELL, 10 L. T. O. S. 246. 

Annotations :-—Refd. Robbins v. Heath (1848), 2 New Pract. 
Cas. 433. Mentd. Hobart v. Butler (1859), 33 L. T. O. 8S. 
62; Collins v. Brook (1860), 5 H. & N. 700; New Zealand 
Land Co. v. Ruston (1880), 5 Q. B. D. 474; Eup. Edwards 
(1881), 8 Q. B. D. 262. 

472. Money coming accidentally to payee’s 
hands.}—A country attorney was employed to 
obtain judgment & execution upon a warrant of 
attorney. The London agents of that country 
attorney issued writs of execution, & sent them to 
the under-sheriff in the country, with a direction to 
call upon the country attorney for instructions. 
The levy was made, & £166 3s., the proceeds thereof, 
was paid by the under-sheriff to the bankers of the 
London agents, he having first sent to the country 
attorney & not found him at home. The London 
agents then wrote to the country attorney inform- 
ing him that the money had been remitted to them, 
& inquiring what they should do with it. The 
wnswer to that letter was not produced; but a 
iecond letter from the London agents to the country 
agents to the country attorney was produced, in 
which they expressed their surprise at being 
required to refund that money, & their intention 
of retaining it to satisfy a general balance due from 
he country attorney to the London agents. The 
country attorney expressly stated that the London 
agents held the moncy without his authority, & 
against his consent. Upona summary application 
to compel the London agents to repay the money 
30 pltf. :—Held: although under ordinary circum- 
stances there is no privity between the London agent 
& the client in the country, so as to make the former 
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responsible to the latter, either in an action for 
‘money had & received or upon a summary applica- 
tion, for money of the client received by him in 
his character as London agent merely, & in the 
ordinary course of his business as London agent, 
still, under the circumstances above stated, he 
was bound to refund the money which he had 
received, because it came into his hands 
accidentally, & not merely in his character of 
London agent. 

This money did not come into the hands of the 
town agents merely as such town agents ; it came 
directly from the under-sheriff to them, & out of 
the ordinary course; indeed, so much out of the 
ordinary course that they immediately wrote to 
the country attorney to know what they are to do 
with it. . . . The money was not received by the 
town agents at all in the course of their engage- 
ment & connection with the country attorney ; 
but by some accident it got into their hands, as it 
might into the hands of a stranger (LORD DEN- 
MAN, C.J.).— ROBBINS v. HEATH (1848), 11 Q. B. 
257, n.; 2 New Pract. Cas. 4383; 10 1. T. O. S. 
371; 12 Jur. 158; 116 E.R. 472. 

Annotation :—Mentd. x p. Edwards (1881), 7 Q. B. D. 155. 

473. Payer acting on mistake of third party.]— 
Pitfs. paid to defts. dock dues estimated by pltfs. 
according to an erroneous scale of measurement 
promulgated by the Comrs. of Customs :—Held : 
the excess could not be recovered back.—Moss v. 
MERSEY Docks & HARBOUR BoaRD (1872), 26 
L. T. 425; 20 W. R. 700; 1 Asp. M. L. C. 274. 

474, Payee one of class authorising payment. |— 
The doctrine that money paid under a mistake 
cannot be recovered back unless the mistake be 
one of fact, applies even though the person 
receiving the payment be one of the persons 
authorising it to be made.—-MILES v. ScorTrina 
(1885), Cab. & Hl. 491. 

Actions on bills of exchange.|—See LILLS oF 
EXCHANGE, Vol. VI., pp. 8357-359, Nos. 2361-2370. 


SUB-SECT. 3.—MISTAKE DUE TO IGNORANCE. 

475. Money paid recoverable.) — A. having a 
navy bill which purports to be for £1,800, pays 
it to B. for that sum; B. passes it to C., who 
presents it at the navy office for payment, when 
it appearing that it was originally drawn for 
£800 only, & that the sum had been fraudulently 
altered to £1,800, the navy office detained the 
bill, issuing a fresh one for £800; ©. demands & 
receives of B. the remaining £1,000 :—Held: B. 
was entitled to recover the £1,000 from A., though 
all the parties were equally ignorant of the fraud._— 


PART VI. SECT. 2, SUB-SECT. 2. 


473 i. Payer acting on mistake of 
third party.}—Re AN ARRANGING 
DEBTOR (1909), 43 I. L. T. 21.—IR. 


PART VI. SECT. 2, SUB-SECT, 3. 
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(1887), 20 N. S. R. ~ & G.) 1l— 
ANS R. (8 R. & G.) 1 


a »+—BLACK v. BANK OF 
Nova Scotia (1889), 21 N. S. R. (9 


) 448.—CAN 


475 viii. ———.}—JOUNSTON v. MILLER 
Sean 31 N.S. R. (19 R. & G.) 83.— 


ONTARIO T Rone Ck 1899 

vw. TORONTO CORPN. 

30 O. R. 209.—OAN. 

Gaain Co ‘bon cone Eh Alta.) 
- ¥ DOMINION BANK a. 

(1922), 66 D. L. R. 735.—CAN, : 


475 xi. }—CARSE 
(1858), 10 Ir. Jur. 158; 
451.— R. 


4765 xii. ——.]}—Re Casxy’s Droe- 
HEDA BREWERY Co., LTp. (1911), 45 


MISTAKE. 


JONES v. RyDE (1814), 5 Taunt. 488 ; 1 Marsh. 157 ; 
128 E. R. 779. 


Annotations :—Folld. Bruce v. Bruce (1814), 5 Taunt. 


495,n. Apld Gompertz v. Bartlett (1853), 2B. & B. 849. 
Consd. Lords Bank ©. Walker (1883), 11 Q. ee oe 84, 
nson Uv, 


, 6 Taunt. 76 ; 

Fay Ce SOR as ok 428 ; Cocks v. Masterman 

(1829), 9 B. & © ; Westropp v. Solomon (1849), 19 

L. J.C. P.1:; Gurney v. Womersley (1854), 4K. & B.133 , 

Hall v. Condor (1857), 2 C. B. N.S. 22. 

476. .| — Where defts. presented for pay- 
ment a post-dated cheque, knowing it to be post- 
dated, & that the maker of it was insolvent, & 
plitfs., in ignorance of these circumstances, paid 
the cheque for the honour of the maker, expecting 
funds from him in a short time, though they had 
none at the moment, a verdict having been taken 
for defts., with leave for pltfs. to move for a new 
trial, the ct. granted a new trial_—MARTIN v. 
MorGAN (1819), 1 Brod. & Bing. 289; Gow, 
128, n.; 3 Moore, C. P. 6385; 129 BE. R. 734. 
annotations -—Reid. Chambers v. Miller (1862), 13 C. B. 

N.S, 125. Mentd. Sinclair v. Brougham, [1914] A. C. 398. 


477. -.| —- Although, in general, the sheriff 
must bear the consequence brought upon him by 
his own officer’s misconduct, yet where that mis- 
conduct has been caused by another party, the 
sheriff may have his remedy over against that 
party. Where, in such a case, the sheriff had paid 
money to the party, in ignorance of the facts :— 
Held: he was entitled to recover it back, although 
the facts were all known to his officer.—CROWDER 
v. LONG (1828), 8 B. & C. 598; 3 Man. & Ry. K. B. 
17; 7L. 3.0.8. K. B. 863 108 1. R. 1164. 
Annetation :—Refd. Raphacl v. Goodman (1838), 8 Ad. & Kl. 

565. Mentd. Brown v. Copley (1844), 7 Man. & G. 558. 

478. -|}— WorcEsTER & BIRMINGHAM 
CANAL Co. OF PROPRIETORS v. SOUTHAM (1843), 2 
lL. T. O. S. 151. 

479. ———.] — Pitf. was co-surety with K. in a 
bond given by B. to the guardians of a Union, 
conditioned for the due accounting to them of 
moneys received by him as treasurer. At the 
time the bond was entered into, B. was a member 
of a banking firm into which the moneys of the 
Union were afterwards paid & drawn out by the 
guardians by cheques in their name. The firm 
became bkpt., & B. having ceased to be treasurer, 
the guardians demanded of plitf., as such surety, 
the balance due from B., the late treasurer. Tltf., 
in ignorance of the facts, paid the money :—Held : 
the sureties were not liable on the bond, & pltf., 
having paid the moncy in ignorance of the facts, 
was entitled to recover it back.—MILLS v. ALDER- 
BURY GUARDIANS (1849), 3 Exch. 590; 18 L. J. 
Bx. 252; 12 L. T. O. S. 4543; 13 J. P. 621; 154 
Ki. RR. 980. 

Annotation :—Refd. Monteflore v. Lloyd (1863), 15 C. B. N.S. 


480. .| — By a local Act a rate or duty was 
imposed upon coal imported & landed at the town 
of Harwich, or otherwise brought or delivered 
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475 xiii. ——.]——-Re JONES'S ESTATE, 
[1914] 11. R. 188.—IR. 

475 xiv. ———.]—NorTH QUEENSLAND 
INSURANCE Co., LTD. v. ROYAL HX- 
CHANGE ASSURANCE CORPN. OF LONDON 
(1900), 19 N. Z. L. R. 252.—N.Z. 

475 xv. ——.])—ASSETS Co., LTD. ». 
R. (1902), 22 N. Z. L. R. 459.—N.Z. 

475 xvi. .l—DUNDEE MASTERS & 
SKAMEN v. COOKERILL (1869), 8 Macph. 
oak oe Sess.) 278; 42 Sec. Jur. 130.— 


4756 xvii. .]—BAIRD’S TRUSTEES Uv. 
Barry & Oo. (1877), 4 R. (Ct. of Sess.) 
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within the limits of the town: Provided that in 
every case where any coals shall have been landed 
or unloaded within the town, & which shall have 
paid the rate or duty hereby imposed, & which 
shall have been so landed or unloaded for the 
purpose of being forwarded to any other place or 
places, & not to be consumed within the town, a 
drawback of the whole rate or duty is to be paid 
to the coal owners for coals so landed or unloaded, 
which shall have been forwarded to any other 
place for sale or consumption :—Held: this pro- 
vision for the payment of a drawback did not 
relate to coal sold by retail in the town, although 
set apart from its arrival for the consumption only 
of persons living out of the town; & the drawback 
actually allowed under these circumstances through 
a mistake could be recovered back.—Vavux v. 
CHAPMAN, HARWICH CORPN. v. VAUX (1873), 27 
L. IT. 758. 

481. |—A ward of ct. on coming of age 
paid her guardian a sum in respect of maintenance 
during her minority. The guardian had charged 
in his account for maintenance for a period of 
eighteen months during which time the ward had 
been living with her brother & of which charge the 
ward was unaware when she paid the guardian’s 
account. An action was now brought to recover 
the sum so paid under a mistake of fact. Verdict 
a pltf.—GARRARD v. ROGULSKI (1884), 1 T. L. R. 
25, 

482. .]—The corpn. of E. exacted harbour 
dues from pltf. in respect of exempted articles. 
Plitf. paid in ignorance of the exemption :—Held : 
pltf. was entitled to recover back the money so 
paid.--IIOOPER v. FEXXETER COoORPN. (1887), 56 
L. J. Q. B. 457, D.C. 

483. ---—.]—Applt. was served with a notice 
to repair a certain drain in order to abate a 
nuisance &, believing it to be a drain, he repaired 
it in accordance with the notice. It was after- 
wards discovered that the drain was, in fact, a 
sewer & repairable as such by the sanitary 
authority :—Held: applt. could recover from the 
Sanitary authority the expenses incurred by him 
ander a mistake of fact.—ANDREW v. ST. OLAVE’s 
BoaRD oF Works, [1898] 1 Q. B. 775; 67 L. J. 
Q. B. 592; 78 L. T. 504; 62 J. P. 328; 46 W. R. 
424; 42 Sol. Jo. 381, D. C. 

a ee North »v. Walthamstow U. C. (1898), 








J. Q. B. 972; Cree v. St. Pancras Vestry, [1899] 
1 Q. B. 693. Refd. Ellia v. Bromley RK. D. C. (1899), 
81 lL. T. 224; Haedicke v. Friern Barnet U. C., [1904] 


- 807; Harris » Hickman. [1904] 1 K. B. 13. 
Mentd. Rhymncy Iron Co, v. Gelligacr District Council, 

[1917] 1 K. B. 589. 

484. .}— The owners or occupiers of 
houses on a certain estate were entitled to a 
reduction of 15 per cent. on the ordinary water 
rate. Pltf. held a house on this estate by an 
assignment of a sub-lease, but there was nothing 
in the assignment to show that the house was on 
the estate. Pltf. & defts. who supplied the house 
with water, were both unware that the house was 
on the estate, & pltf. paid the full water rate. 
On a claim by pltf. to recover excess payments of 
water rate for six years before action brought :— 
Held: the mistake was one of fact, & the money 
could be  recovered.—MEADOWS v. GRAND 
JUNCTION WATERWORKS Co. (1905), 69 J. P. 255 ; 
21T. L. R. 5388; 3L. G. RB. 910, D. C. 
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486 i. Money recoverable.}—A party 
pore recover back money paid in for- 
Setiulness of certain facts, which had Assocn. v. M 
without doubt been known to him.— CANADA (1894), 
PRRRY », NEWCASTLE DISTRICT Mu- CAN. 


8 U. C. R. 363. 


RK 
1 


TUAL Free INsuRANCE Co. (1852), 
—CAN. 488 i. Whether precluding recovery of 


486 ii. ———.}—CONFEDERATION LIFE 
ROHA 
0 Man. L. 
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485. Where no means of obtaining know- 
ledge.]|—-MILNES v. DUNCAN, No. 515, poat. 

Money paid on forged bill of exchange.]—See 
BILLS OF EXCHANGE, Vol. VI., pp. 322, 323, 357, 
358, Nos. 2143, 2146-2148, 2361-2366, 
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486. Money recoverable.]— Assumpsit for money 
had & received, lies to recover money paid by 
pltf. under a forgetfulness of facts which were 
within his knowledge.—Lucas v. WORSWICK (1833), 
1 Mood. & R. 293, N. P.: 

Annotations :—Consd. Kelly v. Solari (1841), 9 M. & W. 54. 
Refd. Pooley v. Brown (1862), 11 C. B. N.S. 566. Mentd. 
Cave v. Mills (1862), 7 H. & N. 913. 

487. -}] — (1) Money paid by pltf. to deft. 
under a bond fide forgetfulness of facts which 
disentitled deft. to receive it, may be recovered 
back in an action for money had & received. 

(2) It is not sufficient to preclude a party from 
recovering money paid by him under a mistake 
of fact, that he had the means of knowledge of 
the fact; unless he paid it intentionally, not 
choosing to investigate the fact. 

I think that where money is paid to another 
under the influence of a mistake, that is, upon the 
supposition that a specific fact is true, which would 
entitle the other to the money, but which fact is 
untrue, & the money would not have been paid if 
it had been known to the payer that the fact was 
untrue, an action will lie to recover it back, & 
it is against conscience to retain it, though a 
demand may be necessary in those cases in which 
a party receiving may have been ignorant of the 
mistake. 

If indeed money is intentionally paid, without 
reference to the truth or falsehood of the fact, 
pltf. meaning to waive all inquiry into it & that 
the person receiving shall have the money in all 
events, the latter is certainly entitled to retain it ; 
but if it is paid under the impression of the truth 
of afact which is untrue, it may, generally speaking, 
be recovered back, however careless the party 
paying may have been in omitting to use due 
diligence to inquire into the fact (PARKE, B.).— 
KELLY v. SonuARI (1841), 9 M. & W. 54; 11 L. J, 
Ex. 10; 6 Jur. 107; 152 H.R. 24. 
Annotations :—As to (2) Apid. Bell v. Gardiner (1842), 

Man. & G. 11; Townsend v. Crowdy (1860), 8 C. B. N. 

477. Distd. Chambers v. Miller (1862), 13 C. B. N..&. 

125. Consd. Barrow v. Isaacs, (1891) 1Q.B. 417. Apld. 

Imperial Bank of Canada v. Bank of Hamilton, [1903] 

A. C. 49. Consd. Hood of Avalon v. Mackinnon, [1909] 

1 Ch. 476; Baker v. Courage, (et 0) 1K. B. 66; Holt v. 

Markham, [1923] 1 K. B. 504. Apld. Jones v. Waring & 

Gillow, [1926] A. C. 670. I am not uware that in the 

whole course of the decisions such ap assault upon Solari’s 

Case has ever beon successful, & since its date in 1841 

it has, 1 believe, remained of paramount authority as 

part of the law of iipgiand (LORD SHAW OF DDUNFERM- 

LINK). Generally, Refd. Higes v. Scott (1849), 7 C. B. 63 ; 

Aiken ». Short (1858), 1 H. & N. 210; Pooley v. Brown 

(1862), 11 C. B. N.S. 566 ; Brownlie v, Campbell (1880), 5 

App. Cas. 925; Deutsche Bank (London Agency) v. Beriro 

(1895), 1 Com. Cas. 255; Bevis v. London (Bp.), (1913] 1 Ch. 

127; Maskollv. Horner, (1915)3 K. B. 106, Mentd. Mersey 

te & Harbour Board v. Penhallow (1861), 8 Jur. N. §. 

4 ° 





TO 


SuB-SECT. 5.-—FAILURE TO USE MEANS OF 
KNOWLEDGE, 


488. Whether precluding recovery of money 
paid.]—Money paid by mistake cannot be recovered 


PART VI. SECT. 2, SUB-SECT. 5. 


money patid.j}~~—The money having been 
paid under a mistake of fact, pltfs. 
to succeed. The fact 
that they could, after proper investi- 
gation, have ascertained the true state 
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back, if the party paying had the means of knowing 
all the facts ; & no fraud has been practised upon 
him. 

Accordingly, a creditor drew upon his debtor, 
&, by anticipation, wrote the acceptance across, 
leaving a blank for the name of the debtor, 
making the bill payable at the house of a friend of 
the debtor, but without any previous authority 
from that friend. The bill was accepted by the 
debtor, negotiated by the creditor, & on its 
becoming due, was presented by the holder at the 
friend’s house; he mistaking it for another bill, 

aid it :—Held: he could not recover the amount 

ack from the drawer.—DAVIS v. WATSON (1833), 
2 Nev. & M. K. B. 709; 2L. J. K. B. 175. 

489. .|— Defts., who were sharebrokers, 
on Aug. 30, 1845, bought for pltf., also a share- 
broker, thirty-eight T. shares at £2 8s. 6d. per 
share for the next account day, Sept. 15, & sent 
him an advice note to that effect. he £2 8s. 6d. 
was premium, & did not include the deposit, none 
being then paid, the scrip not: having then issued. 
By the custom of brokers, if the deposit is paid, 
before the account day, it is added to the price. 
Defts. subsequently paid the deposits to the 
vendors. On Sept. 19, defts. sent in their account 
to pltf. but, by mistake, omitted to charge him 
with the amount of the deposits; pltf. sold the 
shares at £2 8a. 6d. per share, & at that rate was 
paid. On Sept. 18, defts. bought for pltf. eighty 
S. shares, at £4 10s. Od. per share, which did not 
include the deposit, & sent him an advice note 
with that sum as the price. Defts. subsequently 
paid the vendors the amount of deposit, £200. 
On Sept. 26, defts. sold the shares for pltf. at £7 
per share, which included the deposit; & in the 
accounts rendered to pltf. by defts. he was 
credited with the amount, but was only debited 
with the premium. Pltf. acted as broker for 
other parties, & settled with them upon the footing 
of the advice notes, & of the prices charged in 
those notes, being the full price of the shares :— 
Held: defts. were entitled to set off the amounts 
paid by them for deposits, & were not concluded 
by their omission, by mistake, to charge him with 
those payments.—DaILs v. LLoyp (1848), 12 Q. B. 
0315 5 Ry. & Can. Cas. 572; 17 L. J. Q. B. 247; 
1LL. T. O.S. 327; 12 Jur. 827; 116 E. kh. 967. 
Annitations :—Folld. Townsend ». Crow $6 as °F 

N. S 17. etd. Bayley v, Wiikine sag) TC TR Bae. 

Works (1921), 38 "T. I it 134.0) 1 xMnan® Mnginecring 

i ———.]-— TOWNSEND v. Crowpy, No. 506, 
post, 

491. —-~.] —- Cotton was shipped at Madras, 
consigned to London for pltfs., merchants residing 
at Liverpool. The bills of lading expressed the 
freight to be “ at the rate of £2 5s. per ton of 50 
cubic fect as per margin.” 'The margin contained 
a note of the measurement of the cotton, & of the 
amount of freight calculated accordingly. On the 
arrival of the ship the cotton was bonded at a 
wharf in London, & pltfs.’ brokers sent copies 
of the bills of lading to the wharfinger, & also to 
pitfs. at Liverpool. The wharfinger in the 
ordinary course of business measured the cotton 
& sent a note of the measurement to defts.. who 
were the ship’s brokers, one of them being the sole 





of affairs, did not preclude pltfs. from 
recovering, as thoy had not paid the 
money intentionally not chooxing to 
ascertain the facts.—WuHITEK, ETC. »v. 
COPRLAND (1894), 15 N.S. W. L. R. 
81; 11 N.8. W. W.N, 26---AUS, 


488 ili. 





488 ii. ——.}—CLARK v. 
(1886), 12 A. R. 425.—CAN. 


.]—A party who has had 
the ineans of knowing the facts before 
making a payment, & seeks reparation 


MISTAKE. 


owner of the ship. Defts. thereupon made out 
a freight note, calculating the freight accordirg to 
the London measurement, which was larger than 
the Madras measurement, & forwarded it to pltfs.’ 
brokers, who paid the amount & were credited 
therewith by pltfs., their principals, the latter 
having the bills of lading in their possession at the 
time. After the lapse of nearly two years pltfs. 
settled their accounts with their agents at Madras, 
& the mistake was discovered. Pltfs. then sued 
defts. for the amount of freight overpaid. Defts. 
had inthe meantime settled the ship’s account for 
the voyage with the owner. There was perfect 
bona fides on both sides:—Held: the money 
having been paid by pltfs. under a mistake, they 
were entitled to recover it back from the owner of 
the ship, but not from defts. the ship’s brokers.— 
SHAND v. GRANT (1863), 15 C. B. N. 8. 324; 9 
L. T. 390; 1 Mar. L. C. 396; 143 BE. R. 809. 

anos :—Distd. Newall vo. Tomlinson (1871), L. R. 6 

.2P. 405. 


492. .;—Applt. had been in the habit of 
personally ordering goods from resps., & he had an 
employee C., who had no authority to order goods. 
Applt. dismissed C. & the latter subsequently 
obtained goods from resps. on the representation 
that applt. had sent him for them. When applt. 
was paying resps.’ account he did not notice the 
items for these articles & he paid the account in 
full. A second account containing charges for 
further articles fraudulently obtained by C. in 
the name of applt. was looked over by applt.’s 
clerk, but was not properly checked, & applt. paid 
it in full. Applt. claimed to recover back from 
resps. the sum overpaid :—Held:; applt. was 
entitled to recover the sum, as he had not held out 
C. as his agent & there was no estoppel.—BAILEY 
& WHITES, LTD. v. HOUSE (1915), 31 T. L. RR. 588. 
Aen :-~Refd. Bradford v. Price (1923), 92 L. J. K. 8B. 





493. —— Failure to inquire amounting to 
waiver.|— KELLY v. SOLARI, No. 487, ante. 

See Sub-sect. 6, post. 

494. Where mistake bona fide.] — Means 
of knowledge & actual knowledge are not the same ; 
& it was long ago decided in Kelly v. Solari. No. 487, 
ante, that money honestly paid by mistake of 
facts could be recovered back, although the person 
paying it did not avail himself of means of know- 
ledge which he possessed. This decision has 
always been acted upon since, & their lordships 
consider it applicable to the present case (LORD 
LINDLEY).—-IMPERIAL BANK OF CANADA v. BANK 
OF HAMILTON, [1903] A. C. 49; 72 L.J3.P.C.1; 
87 L. T. 457; 51 W. R. 289; 19 T. L. RB. 56, P. C. 
Annotations :—Consd. Jones v. Waring & Gillow, [1926] 

A. C. 670. Refd. Morison v. Londun County & West- 

minster Bank, [1914] 3 kh. B. 356. 

495. ——- ——..|— JongES (R. E.), Lip. v. 
WARING & GILLOW, LTD., No. 470, ante. 

496. ——— Non-fulfilment of condition pre- 
cedent.]|—In 1900 a co. entered into an agreement 
with the borough corpn. as the water authority, 
that in the event of their being unable to obtain 
sufficient water for the purposes of their brick & 
tile works from their own sources of supply the 
corpn. would supply them with water at a cost 
price not exceeding 2d. per 1,000 gallons. Previous 
to this agreement they had taken water from 
the corpn., & had paid the ordinary rate charged 





ECKROYD on an allegation that he paid under a 
mistake in point of fact, may be 
barred from claiming repetition.— 
WILSON & M‘LELLAN v. SINCLAIR 


(1830), 4 Wils. & 8. 398.—SCOT. 
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to customers of 8d. per 1,000 gallons, & they 
continued to do so down to 1910. They then 
claimed that they were entitled to have had the 
water supplied to them at 2d. per 1,000 gallons, & 
demanded a'return of 6d. per 1,000 gallons over- 
paid during the preceding ten years, as money 
paid under a mistake of fact. The arbitrator 
found, as a fact, that if claimants were so entitled 
to be supplied with water under the covenant 
they were, during the whole of the ten years in 
question, bond fide ignorant of their legal rights 
in this respect, & one of the questions stated by 
him for the opinion of the ct. was whether, in the 
circumstances, claimant had paid the money they 
sought to recover under a mistake of law or under 
a mistake of fact :—Held: the money had been 
paid under a mistake of law, but whether it was 
paid under a mistake of law or fact it could not be 
recovered, as, in the opinion of the ct., the condition 
precedent to the right to demand a supply at 
the lower rate, namely, a notice that their own 
supplies had become exhausted, had not been 
complied with.—STaNLEY BrRoTHERS, Lip. v. 
NUNEATON CorpNn. (1913), 108 L. T. 986; 77 J. P. 
349; 57 Sol. Jo. 592; 11 L. G. R. 902, C. A. 

——-.]-- See EccLestasticaL Law, Vol. XIX., 
p. 489, Nos. 3468, 3469. 

497. Possession of means of knowledge —- Not 
conclusive as to actual knowledge.| —BROWNLIE v. 
CAMPBELL, No. 249, ante. 

498, -——— -|—IMPERIAL BANK OF CANADA 
? BANK OF HAMILTON, No. 494, ante. 

99 ~--—,] — Jones (R. E.), Lrp. ». 
WARING & GILLOW, LTD., No. 470, ante. 

500. Possession of full knowledge—Money paid 
not recoverable.|—A., tenant to B., received 
notice from C., a mtgee. of L.’s term, that the 
interest was in arrear, & requiring payment to her, 
C., of the rent then due. A., notwithstanding this 
notice, paid the rent to L., under an indemnity 
which turned out to be unauthorised, & was after- 
wards compelled, by distress to pay the amount 
over again to U. :—Acld: the payment to B. was 
a voluntary payment, with full knowledge of the 
circumstances, & therefore not recoverable back in 
an action for money had & received.—Hia@s v. 
Scorr (1849), 7 C. B. 63; 137 HE. BR. 26. 

501. —-—-. --—_.]—- The lessee of premises 
deposited his lease by way of charge to secure the 
repayment of a sum of mnoney advanced by the 
equitable mtgee. & interest thereon. The pay- 
ment under the mtge. being in arrear, the equitable 
mtgee. served a notice on the tenant of the mtgor. 
to pay all rent due or thereafter to become due, 
to the mtgee. as mtgec. under & by virtue of the 
charge ; & in pursuance of this notice the tenant 
paid the rent to the mtgee. Subsequently a 
distress for rent due by the lessee to the head 
landlord was put in & the tenant satisfied this 
distress. The tenant then brought an action to 
recover back from the equitable mtgee. the rent 
paid to him, as being money paid without considera- 
tion :—Held: the money paid to the equitable 
mtgee. could not be recovered back, as it was paid 
by the tenant under no mistake of fact, but with 
full knowledge that the person to whom he paid it 
was claiming it in his capacity as equitable mtgee. 
under & by virtue of the charge.—FINCK v. 
TRANTER, [1905] 1 K. B. 427; 74. J. K. B. 345; 
92 L. T. 297, D. C. 

Annotation :—Refd. Vacuum Oil Co. v. Ellis, [1914] 1 K. B. 
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503 i. General rule—Money not re- 
Coverahle.|—A person seeking to re- 


cover money paid under mistake of 
fact is not now bound to show that he 
has been guilty of no laches; the only 
limitation is, that he must not waive 
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502. —— .]— Certain parcels of hay of 
which pltf. was consignee were respectively 
delivered to railway cos. at certain places in the 
United States of America to be carried to New York, 
& thence by defts. to London under through bills 
of lading signed by an agent ‘‘ on behalf of carriers 
severally but not jointly.”’ By the terms of the 
through bills of lading, with respect to the service 
until delivery at New York all liability under the 
contract terminated on delivery of the property 
to the steamship at New York, & the inland freight 
was a first lien, due & payable by defts., &, with 
respect to the service after delivery at New York, 
& until delivery at London, payment of freight 
was to be made on the gross weight landed from 
ocean steamship unless otherwise agreed or so 
provided in the bill of lading, or unless the carriers 
elected to take the freight on the bill of lading 
weight. The through freight was made up by the 
railway cos. in America after the transport rates 
of defts. had been ascertained :—Held: upon the 
facts as pltf. although he objected, had paid the 
bill of lading through freight & had accepted a 
rebate of the ocean freight only, in all cases where 
the bill of lading freight was greater than the 
quantity delivered, he was not entitled to recover 
the overpayment for inland freight as having been 
made under a mistake of fact.—Kirrs v. ATLANTIC 
TRANSPORT Co., Lrp. (1902), 18 T. L. R. 730; 


7 Com. Cas. 227. 
Annotation :—~Mentd. The Hibernian (1906), 95 L. T. 395. 





Sun-secr. 6.—WAIVER OF INQUIRY. 


503. General rule—- Money not recoverable.| — 
C., a trader, on Juno 5, 1838, assigned his effects 
in trust for the benefit of creditors. On the same 
day, but before the execution of the assignment, a 
fi. fa. against C. was delivered to the sheriff's 
agent in London, under which a sheriff's officer 
levied upon his goods on June 6. The trustees under 
the assignment paid him the amount of the levy 
under protest, & he withdrew from possession. 
It afterwards appeared that C. had committed an 
act of bkpcy. on June 2, upon which a fiat issued 
on June 18 :—Held : the trustees could not recover 
back from the sheriff the money so paid by them 
to the officer, as having been paid under a mistake 
of fact. 

The short answer, however, to the action is, 
that the money was not paid under a mistake of 
fact, but upon a speculation, the failure of which 
cannot entitle pltfs. to recover it back (LORD 
ABINGER, O.B.).—Harris v. Loyp (1839), 5 
M. & W. 482; 9 L. J. Ex. 95; 151 HK. QR. 182. 
Anes :—Refd. Townsend v. Crowdy (1860), 8 CG. B. 


504, ——— ——.] — KEtiy v. Sonar, No. 487, 
ante. 
505. —-—- —-—.]—-The doctrine that a person 


could recover money voluntarily paid over without 
full knowledge of the facts was subject to an 
exception that a person who had waived all 
inquiry into the facts could not on suhsequently 
ascertaining fresh facts recover the money (WRIGHT, 
J.).—BEEVOR v. MARLER (1898), 14 T. L. R. 289, 
D.C. 

506. Waiver must be absolute.]-— Money paid 
under a mistake of fact, arising from an error 
in taking accounts, may be recovered back in an 


all ingquiry.—Law SOocIRTY OF UPPER 
CANADA 0. CITY OF TORONTO CORPN. 
(1866), 25 U. C. R. 199,—-OAN. 
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action for money had & received, although pitt. 
had been guilty of laches in making the mis- 
calculation. _ Where a party pays money under 
a mistake of fact, he is entitled to recover it back, 
although he may at the time of the payment have 
had means of knowledge of which he has neglected 
to avail himself. ; 

T. purchased from C. his share in the business 
of an attorney, & covenanted to pay him by six 
half-yearly instalments the sum of £300 & the 
further sum of £450 at the end of six calendar 
months after the expiration of three years, subject 
to a proviso that if one moiety of the whole of the 
net profits of the business for the period of three 
years should not amount to £1,800, T. should be 
entitled to deduct from the £450 such a sum as 
should be equal to the difference between £1,800 
& the amount of one moiety of the net profits. 
‘1’, had access to all the accounts & examined them, 
& having come to the conclusion that the profits 
in the three years amounted to £1,800, paid the 
£450 to C. 'e afterwards ascertained that he had 
made an error in his calculation, & that the net 
profits were less than £1,800, & then brought an 
action to recover back the amount overpaid :— 
Held: such action could be maintained. 

This does not fall within that class of cases where 
a& man chooses to waive going into the accounts. 
He paid it because he believed the fact existed. 
If the agreement had been that the facts should 
be taken to have been conclusively ascertained at 
a certain time, then, even if that were impliedly 
stipulated, I think the party paying the money 
would not afterwards have been entitled to recover 
it (ERLE, C.J.).—-TOWNSEND v. CROWDY (1860), 
8C.B.N.S. 477; 29L. J.C. P. 300; 21. T. 537 ; 
7 Jur. N.S.71; 141 E. R. 1251. 

Annotations :—Refd. Chambers v. pifler A‘ 1 es ), 13C.B.N.S. 


125; Pooley v. Brown (1862), . . 566; Jones 
v. Waring & Gillow, [1925] 2 K. B. 612. 


507. Payment under blind suspicion of facts — 
Money unjustly paid.] — CHATFIELD v. PAXTON 
(1799), cited 2 East, at p. 471, n.; 102 EH. R. 449. 


Annotations :—Expld. Brisbane v. Dacres (1813), 5 Taunt. 
143. Refd. Bilbie v. Lumley (1802), 2 Kast, 469; Stevens 
v. Lynch (1810), 12 Kast, 38; Martin v. Morgan (1819), 
1 Brod. & Bing. 289. 


SUB-SECT. 7.—FoRM OF ACTION. 
pia generally, CONTRACT, Vol. XII., pp. 539 
et seq. 

Availability of & defences to action for money 
had & received.|—See ConrTract, Vol. XII., pp. 
539, 540, Nos. 4478-4487. 

508. Action for money had & received.] — 
An action of assumpsit will lie for money paid by 
mistake, which deft. ex aquo et bono ought to 
refund.—CAVENDISH (LADY) v. MIDDLETON (1628), 
Cro. Car. 141; W. Jo. 196; 79 EB. R. 725. 
Annotation :-—Mentd. Asser v. Wilks (1707), Holt, K. B. 36. 

509. .}—- BONNEL v. FoOULKE (1657), 2 
Sid.4; 82 E. R. 1224. 

Annotation :-——Mentd. Asser vy. Wilke (1707), Holt, K. B. 36. 

510. -—-.] — Indebitatus assumpsit lies for 
money paid by mistake or deceit.—TOMKINS v, 
eae (1694), 1 Salk. 22; Skin. 411; 91 BE. R. 


‘Annotations :—Consd. Smith ». Bromle 1760), 2 D 
K. B. 696, n. Refd. Bosanquet v. Darlene irda). Cas. 





cae VI. SECT. 2, SUB-SECT. 7. 
i. Action for money had & ree 
ceived.J—ScoTr v. KRLLY (1 , 


508 ii. ——. 


ESSIONS 
C. R. 492.—CAN, 


508 iii. ——-.+—BouLTon v. UNITED 
COUNTIES OF YORK & PEEI, CORPN. 


CHAN (1864), atu: 


MISTAKE. 


temp. Talb. 38: Clarke v. Shee & Johnson (1774), 1 Cowp. 
197. Mentd. A.-G. v. Perry (1734), 2Com. 481; Bosanquet 
ov. Westmoreland (1738), West temp. Hard. 598 ; Stackpole 
v. Earle (1761), 2 Wils. 133; Neville v. Wilkinson (1782), 
1 Bro. C. C. 543. 


511. .] — This kind of equitable action, to 
recover money back, which ought not in justice to 
be kept, is very beneficial & therefore much 
encouraged. It lies only for money which, ex 
cequo et bono, deft. ought to refund. .. . It lies 
for money paid by mistake (LORD MANSFIELD, 
C.J.).—Mosrs v. MACFERLAN (1760), 2 Burr. 
1005; 1 Wm. BI. 219; 97 HE. R. 676. 

Annotations :—Consd. Marriott v. Hampton (1797), 2 Esp. 546 ; 
Johnson v. Johnson (1802), 3 Bos. & P. 162; Brisbane v. 
Dacres eete): 5 Taunt. 143; Persian Investment Corpn. 
v. Prince Malcolm Khan (1893), 37 Sol. Jo. 340; Jacobs 
v. Morris, [1901] 1 Ch. 261; Re Bodega Co., [1904] 1 Ch. 
276; Lodge v. National Union Investment Co., [1907] 
1 Ch. 300; Baylis v. London (BP-), (1913) 1 Ch, 127; 
Sinclair v. Brougham, [1914] A. C. 398. efd. Phillips 
v. Hunter (1795), 2 Hy. Bl. 402; Hennings v. Rothschild 
(1827), 4 Bing. 315; Colonial Bank v. Exchange Bank of 
Yarmouth (1885), 64 L. T. 256; Phillips v. London School 
Board, Cockerton v, Same, [1898] 2 Q. B. 447; Bradford 
Corpp. v. Ferrand, [1902] 2 Ch. 655; Leslie ». Sheill 
[1914] 3 K. B. 607; Sharp & Knight v. Chant, [1917] 
1 K. B. 771; John v. Dodwell, [1918] A. C. 563. entd. 
Neville v. Wilkinson (1782), 1 Bro. C. C. 543; Galbraith 

o. Neville (1789), 1 Doug. K. B. 6, n. ; Utterson v. Vernon 

(1792), 4 Term Rep. 570; Walker v. Constable (1798), 1 

noe = ae 306; Evans v. George & Rowe (1825), 12 

rice, 76. 


512. --—-.]—Deft. supposing himself the legal 
representative of lessee for years sold the term, & 
delivered the lease to pltf. but without any assign- 
ment or formal conveyance, saying the premises 
were his & if anything happened he would see 
pltf. righted :—Held: pltfi. might maintain an 
action against him for money had & received, the 
rightful administrator or tenant for years having 
ousted pltf. by ejectment.—CrIPpPs v. READE 
(1796), 6 Term Rep. 606; 101 E. R. 728. 
Annotations Agia. Jones v. Hyde (1814), 1 Marsh, 157. 


Refd. Smith ». Mercer (1815), 6 Taunt. 76; Hail v. Conder 
eer: 2C. B. N.S. 22; Clare ». Lamb (1875), L. R. 10 





C. . 334. Mentd. Allen v. Richardson (1879), 13 Ch. D. 
513. .|—Pltf. never has had any title 





conveyed to him & therefore we are of opinion, 
notwithstanding the party sued is a legatee, that 
pltf. has paid his money under a mistake, con- 
sequently the rule adopted in cts. of law in such 
cases applies to him, & entitles him to recover that 
money from the party to whom it has been paid 
in an action for money had & received (LORD 

ALVANLEY, O.J.).—-JOHNSON v. JOHNSON (1802), 

3 Bos. & P. 162; 127 E. R. 89. 

Annotations :—Refd. Walker v. Moore (1829), 10 B. & C. 
416; Sikes v, Wild (1861), 1 B. & S. 587; Lock wv. Furze 
(1866), L. R. 10. P. 441; Bain v. Fothergill (1874), L. R. 
7 H. L. 158; Clare v. Lamb (1875), L. KR. 10 OC. P. 334 ; 


Allen ». Richardson (1879), 13 Ch. 'D. 524 : Sinclair v. 
Brougham, [1914] A. C. 398. Mentd. Re West, West v. 


Roberts, [1909] 2 Ch. 180. 
514. -}— BaRKER v. MACRAE (1811), 3 
Camp. 144; 170 E. R. 1835, N. P. 

515. ———.] — (1) A bill of exchange was drawn 
in Ireland upon the stamp required by law, which 
was less in amount than the stamp required for 
such a bill drawn in England; but there was 
nothing on the face of the bill to show that it had 
been drawn in Ireland. The holder in England 
neglected to present it for payment, & held it a 
month after it was due. The acceptor having 
become bkpt., the holder applied for payment to 
the indorser who had paid it to him. The latter 
refused to pay it, alleging that the holder had 
made it his own by his laches. The holder then 
threatened to sue him, alleging that the bill was 





(1865), 25 U. C. R. 21.—CAN. 
508 iv. ——.]}——-OWSTON v. GRAND 
ane Ry. Oo. (1881), 28 Gr. 431.— 


vw. STRA- 
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void, on the ground that it was drawn on an 
improper stamp. The indorser inspected the bill, 
& finding that the stamp was not that required for 
a bill of the same amount drawn in England, but 
ignorant of the fact that it had been drawn in 
Ireland, paid the amount to the holder :—Held : 
this was money paid in ignorance of the fact, & 
there being no laches imputable to the party who 
paid the money, he might recover it back in an 
action for money had & received. 

(2) Money paid with a knowledge of the facts, 
but in ignorance of the law, cannot be recovered 
back, unless it be against good conscience to retain 
it. A party who has the means of knowledge of 
the facts, but neglects to avail himself of them, 
will be concluded as though he had actual know- 


ledge. 

(3) If a fact is bond fide, but incorrectly, stated 
by one party to another, who therefore pays 
money under a belief of the accuracy of that fact, 
& the means of knowledge as to its correctness are 
as much within the reach of one party as the 
other, the pany who has paid the money may 
recover it back on a discovery of the mistake, 
provided it would be against good conscience that 
it should be retained.— MILNEs v. DUNCAN (1827), 
6B. & C. 671; 9 Dow. & Ry. K. B. 731; 5 L. J. 
O. S. K. B. 239; 108 E. R. 598. 

Annotations :-—As to (1) Refd. Pooley v. Brown (1862), 
11C. BN. 8. 566. As to (2) Dbtd. Kelly v. Solari (1841), 
9M. & W. 54. Overd. Jones v, Waring & Gillow, {1926} 
A. C. 670. Refd. Bell v. Gardiner (1842), 4 Man. & G. 11; 
Mather v, Maidstone (1856), 18 C. B. 273; Holt o Mark- 
ham (1922), 128 L. T. 719. Generally, Refd. Hamlet v. 
Richardson (1833), 9 Bing. 644 ; Moore v. Fulham Vestry, 
[1895] 1 Q. B. 399. 

516. .|—Rent paid by A. to B., claiming 
as a devisee, the amount of which A. is afterwards 
compelled to pay to the heir, may be recovered 
back by A. as money had & received to his use, 
B. setting up no title to the lands when the action 
is brought, or at the trial, since money paid under 
a mistake as to the facts, may be recovered back 
as money had & received.—NEWsOME v. GRAHAM 
(1829), 10 B. & C. 2384; 5 Man. & Ry. K. B. 64; 
8I.J.0.8. K. B. 100; 109 E. R. 437. 


«Annotations -—Refd. Clare v. Lamb (1875), L. R. 10 C. YP. 
3édt; Kinck v. Tranter, [1905] 1 K. B. 427. 








tae .|] — Lucas v. Worswick, No. 486, 
ante. 
518, ——.] —- KELLY v. SOLARI, No. 487, ante. 
519. -—-—-.| — Pltf. received a letter of allot- 


ment, allotting him one hundred shares in a pro- 
jected railway, upon which he paid a deposit of 
12 2s. per share. With the letter of allotment, 
the board of directors, one of whom was deft., 
caused to be sent to pltf. a circular containing, 
amongst others, the following provision: ‘* In 
the event of the Act not being obtained, the 
directors undertake to return the whole of the 
deposits, without deduction.’’ There was no 
evidence of any application by pltf. for shares, or 
that his allotted shares had been exchanged for 
scrip; & it appeared that he had never signed 
the Parliamentary contract or subscribers’ 
agreement. The project proving abortive :— 
Held: money had & received lay, to recover back 
the deposit paid.—Warp v. LONDESBOROUGH 
(LORD) (1852), 12 C. B. 252; 18 L. T. O. S. 209; 
138 E. R. 900. 


Annotation :—Mentd. Londesborough v. Mowatt (1854), 18 
Jur. 1094. 


520. -] — In 1811, L., being possessed of 





certain premises under leases which would expire 


at Midsummer, 1854, granted to T. & E. 
respectively, an annuity of £222 4s. 5d. for three 
lives, to secure which he granted to each of them 


an underlease of the same premises for forty-three | 
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years, if the lives, or the survivor of them, should 
so long endure. In 1827, the premises in the 
annuity deeds mentioned were assigned to pltf. 
for the residue of the terms granted to W. L., 
subject to the annuities to T. & E., & to the under- 
leases for securing the same. In 1825, T. & E. 
were let into possession of the premises so underlet 
to them: &, in 1830, pltf. became tenant to 
them of part of the premises at the rent of £550, 
payable to them in equal moieties. T., the last 
survivor of the cestuis que vie in his annuity deed, 
died in 1851; &, from the time of his death, down 
to the time of the expiration of the leases granted 
to L., W. E., as their agent, applied for & received 
the rent of £550 from pltf. for them & the repre- 
sentative of K., & accounted for a moiety to each 
of them, deducting certain payments thereout in 
respect of ground rent, rates, taxes, insurance, 
repairs, & commission :—Held: pltf. was entitled, 
in an action for money had & received, to recover 
back the sums so paid by him under the mistaken 
impression that the right to receive them still 
continued, deducting only the sums paid by the 
agent in respect of ground rent, rates, & taxes.— 
BARBER v. BROWN (1856), 1 C. B. N. S. 121; 26 
L. J.C. P. 41; 28 L. T. O.S. 318; 21 J. P. 294; 
3 Jur. N.S.18; 5 W.R. 79; 140 E. R. 50. 


Annotation :—Mentd. Peruvian Guano Co. v. Dreyfus (1887), 
[1892] A. C. 170, n. 





oe ———.] — TOWNSEND v. CRowpDy, No. 506, 
ante. 
522. .]-— By agreement between the out- 


going tenant of a farm, deft., & the incoming tenant, 
pltf., the amount to be paid by pltf. to deft. was 
referred to two valuers, who made their valuation. 
A promissory note for the amount of the valuation, 
after deducting £2,000 paid on account, was 
given by pltf. to deft.; & pltf. entered into 
possession. On the occasion of his selling his 
interest in the farm to a third person, pltf. dis- 
covered that errors had been made in the former 
valuation, by including items that ought not by 
the custom of the country to have been valued 
to him, & items that did not exist. He neverthe- 
less paid the promissory note at maturity without 
objection. Afterwards, without having given 
deft. any information as to the nature of his com- 
plaint of the valuation, & without having made any 
demand, he brought this action for money had 
& received :—Held: pltf£. could not recover. 

(1) (Key, C.B., & MARTIN, B.), the conduct of 
pltf. had made it impossible to restore the parties 
to their original condition or to do justice between 
them, & therefore pltf. could not maintain an 
action for money had & received. 

(2) (MARTIN & BRAMWELL, BB.), to enable a 
pltf. to maintain an action for monvy paid by mis- 
take, as moncy had & received by deft., notice of 
the mistake must have been given to the deft. & 
a demand made. 

It appears to me, therefore, that this case does 
not come within the paueipie upon which the action 
for money had & received, to recover money paid 
by mistake, is maintainable. That principle is 
clear & simple ir. the extreme. No man should by 
law be deprived of his money, which he has parted 
with under a mistake, & where it is against justice 
& conscience that the receiver should retain it 
(KELLY, C.B.).—FREEMAN ¥. JEFFRIES (1869), L. R. 
4 Exch. 189; 38 L. J. Ex.116; 20 L. T. 533. 


Annotations :—As to of? Distd. Baker v. Courage, [1910] 

1K. B. 56. Generally, Refd. Colonial Bank v. Exchange 
Bank of Yarmouth (1885), 54 L. T. 256 ; Bradford Corpn. 
wv. Ferrand, [1902] 2 Ch. 655. Mentd. Tendring Hundred 
Waterworks Co. v. Jones, [1903] 2 Ch. 615. 


523. -.}— The firm of W. & K. being 
indebted to G., to whom W. was also privately 
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indebted individually, G. gave a receipt in the 
name of the firm for £1,000, paid by W. out of 
the partnership moneys, & subsequently, at the 
request of W., credited his private account with the 
amount instead of the account of the firm. W. had 
no authority to appropriate the partnership moneys 
in this manner, but G. believed that he had. On 
the dissolution of the firm, K. paid to G., partly 
in cash & partly in bills, the amount which appeared 
by G.’s books to be due from the firm. Before 
the last bill became due, which was for an amount 
over £1,000, K. discovered how W. had appro- 
priated the £1,000; but he paid the bill under 
protest notwithstanding :—Held: K. was entitled 
to recover £1,000 from G. as money had & received 
to his use, seeing that he was not bound by the act 
of W., done without his authority ; & it was for G. 
to show that K. had so conducted himself as to 
induce the belief that he had given W. authority.— 
KENDAL v. Woop (1870), L. R. 6 Exch. 243; 
39 L. J. Ex. 167; 23 L. T. 309, Mxch. 

524. .|—Pltf. bank being under instructions 
from R. to remit his moneys to a bank at Halifax, 
through the mistake of its agents paid them to a 
New York bank for transmission to defts., who on 
being advised thereof debited the New York bank, 
& credited R. in account with the amount thereof, 
& being afterwards advised of the mistake claimed 
to retain & use the moneys in reduction of It.’s 
account with them :—eld: on being advised of 
the mistake defts. were bound to repair it, & pltf. 
bank had a sufficient interest in the moncys to 
recover them as moneys received to their use.-— 
COLONIAL BANK v. EXCHANGE BANK OF YARMOUTH, 
Nova Scotia (1885), 11 App. Cas. 84; 54 L. T. 
256; 34 W. BR. 417; sub nom, COLONIAL BANK 
v. BANK OF Nova Scotia, 55 L. J. P. C. 14, P. C. 
Annotations :—Refd. Holt. +. Markham (1922), 128 L. T. 

719; Jones v. Waring & Gillow, [1926] A. C. 670. 

525. —---—.] — CLOUGH v. HENRY (18941), 10 
T. L. R. 603. 

526. -|—In Moses v. Macferlan, No. 511, 
ante, Lord MANSFIELD says that) an action for 
money had & received lies only for money which, 
ex cequo el bono, deft. ought to refund. But the 
wide language thus used by that great judge has 
not been followed. For example, money paid 
under a mistake of law cannot be recovered, 
although its retention would seem to be equally 
against good conscience (COZENS-ITARDY, M.R.).— 
BAYLIS v. LONDON (BP.), [1913] 1 Ch. 127; 82 
L. J. Ch. 61; 107 L. VT. 780; 29 T. 1. R. 59 ; oO7 
Sol. Jo. 96, C. A. 

Annotations :— Refd. Sinclair », Brougham, [1914] A.C. 398: 


Holt v. Markham, [1923] 1 K. B. 604: Chillingworth «. 
ead Uae 1 Ch. 27; Jones v. Waring & Gillow, [1926] 
e e > s 


527. Court will not interfere summarily.]— 
NATHAN v. COLLINS (18438), 1 L. T. O. 8, 317. 

~——.|-—See ECCLESIASTICAL Law, Vol. XIX, 
p. 489, Nos. 3468, 3469. 

528. Remedy at law & not in equity.] — A. 
purchases from B. a share in a concern, & gives 
for it a price which he understands to be four 
times the amount of the yearly profits, but which, 
In consequence of a mistake made by B. in the 
estimate of the profits, turns out to be more than 
that ; the decd of assignment purports to be for an 
absolute sum; there is evidence that B. never 
intended to sell for less that that absolute sum, 














& no evidence to the contrary :—Held: a ct. of 
equity will not decree the sum, which A. alleges 
he has overpaid, to be refunded to him.—STEWART 
vy. STUART, STUART & STREET v. STEWART (1823), 
as reported in 1 L. J. O.S. Ch. 61. 

529. -|—Where money has been voluntarily 
paid under a mistake the remedy is at law & not in 
equity.— LAMB v. CRANFIELD (1874), 43 L. J. Ch. 

8 


408. 
Annotation :—Refd. Baylis v. London (Bp.), [1913] 1 Ch. 127. 








SusB-sEcT. 8.—TIME LIMIT FOR REMIEF. 


See LIMITATION OF ACTIONS, Vol. XXXIT., pp. 
337, 518, 519, Nos. 206, 207, 1758-1761. 


SuB-SEcT. 9.—Loss oF RIGHT TO RECOVER. 
A. Alteration of Position of Parties. 

See Contract, Vol. XII., pp. 553, 554, Nos. 
4596-4601. 

580. No alteration of position.|] — Applts., & B. 
& co., who were both bankers, financed Kk., a 
merchant, making advances against goods. K. 
sold a parcel of goods to resps. & directed them to 
remit the price to B. & co. who had an equitable 
mtge. on these goods. HKesps. by mistake, but 
acting in good faith, paid the money to applts., 
who received it in good faith, believing it to repre- 
sent the price of goods on which they had made 
advances to K. <A jury found, in answer to a 
specific question, that they had not been led to 
alter their position for the worse as regarded K. :— 
Held: resps. were entitled to recover the money 
ns applts. as being money paid under a mistake 
of fact. 

It is indisputable that, if money is paid under a 
mistake of fact & is redemanded from the person 
who received it before his position has been altered 
to his disadvantage, the money must be repaid in 
whatever character it was reccived (LORD LORE- 
BURN, C.).—KLEINWORT, SONS & Co. v. DUNLOP 
RvuBBER Co. (1907), 97 L. T. 263; 23 T. L. R. 
696; 51 Sol. Jo. 672, H. L. 

Annotations :—Folld. Kerrison v. Glyn Mills, Currie (1911), 
81 L. J. K.B. 465: Jones v. Waring & Gillow, [1926] 
A.C. 670. Refd. Baylis v. London (Bp.), (1913) 1 Ch. 127 ; 
British American Continental Bank v. British Bank for 
Foreign Trade, [1926] 1 K. B. 328. 

531. ~.] —- BRITISH AMERICAN CONTINENTAL 
BANK v. BriTIsH BANK FOR FOREIGN TRADE, No. 
459, ante. 

532. Effect of alteration of position — Plaintiff’s 
conduct making restitution impossible.] — Pitt. 
bought of deft.’s agent by a verbal agreement 
twenty-five sacks of flour ‘‘ of the same quality as 
certain flour which deft. had lately sold to Mr. 
Mackness.’”’ The next day a sold note in the 
following form, signed by deft., was delivered to 
pltf.: ‘‘ Sold Mr. Harnor per Mr. Howard, twenty- 
five sacks, Whites X.S. at 68s. per sack, net 280 
Ibs. Net cash. J.'T. Groves.’’ It was proved at 
the trial that Mackness’s flour was of superior 
quality to that delivered to pltf., & bore the 
mark X.S.S. The flour was delivered two days 
after the sold note. Pltf. used two sacks, with 
which he was dissatisfied, but he subsequently paid 
for the whole under protest :—Held : he could not 
recover, under a count for money had & received, 
as for money paid on a mistake of facts, he having 
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converted & appropriated to his own use a portion 

of the flour.—HARNOR v. GROVES (1855), 15 C. B. 

667; 3C.L. R. 406; 24L. J.C. P. 52; 24 LT. 

O. 8.215; 3 W. R. 168; 139 E. R. 587. 

Annotation :-—Mentd. Rye v. Purcell, [1926] 1 K. B. 446. 
533. -'— By certain military regulations 

officers in the Royal Air Force were on demobilisa- 

tion entitled to a gratuity varying in amount 
according to circumstances. If their names were 
on a certain list, called the Emergency List, they 
were only entitled to a gratuity at a lower rate than 

if they were not on that list. Deft. was a 

demobilised officer of the Royal Air Force. Pltfs., 

who acted as Govt.’s agents for the payment 

(inter alia) of gratuities to demobilised officers of 

that force, in ignorance of the fact that deft. was 

on the Emergency List, but also in forgetfulness of 
the regulation which provided that the gratuities 
of officers on the Emergency List should be paid at 
the lower rate, & not appreciating the materiality 
of an officer being on that list, paid deft. his gratuity 
at the higher rate to which he would have been 
entitled if he had not been on that list. More than 

a vear afterwards, & before notice of the mistake, 

deft. spent the money. In an action to recover 

back the excess payment as money paid under a 

mistake of fact :—Held: (1) pltfs.’ mistake was 

not a mistake of fact causing the payment; 

(2) as deft. had been led by pltfs.’ conduct to 

believe that he might treat the money as his own, 

& in that belief had altered his position by spending 

it, pltfs. were estopped from alleging that it was 

paid under a mistake. 

The provisions of Order 263 of 1919 appear to 
have been altogether overlooked. VPltfs.’ mistake, 
if any, is one of law; it resulted from a failure to 
apply what is now said to be the true construction 
of the Orders relating to gratuities to deft.’s case. 
Pitfs. consequently cannot recover (BANKEs, 
liJ.).—-Hour v. MARKHAM, [1923] 1 IX. B. 504; 
92 L. J. K. B. 406; 128 L. IT. 719 67 Sol. Jo. 
314, C. A. 

.{nnotations :— As to (2) Refd. Jones v. Waring & Gillow, 
tet rr 670. Generally, Mentd. Ord v. Ord, [1923] 
Money received or paid by agents.|—See AGENCY, 

Vol. 1., pp. 669-678, 678, Nos. 2818-2841, 2888. 
Money received or paid by bankers.| ——~ Sec 

BANKERS, Vol. III., pp. 170, 179, 233, 234, Nos. 

282, 380-333, 646. 

Payments on bills of exchange.|—See BILLS or 
MXCHANGE, Vol. VI., pp. 126, 357-359, Nos. 842, 
2361-2370. 





B. Breach of Duty. 

Delay in communicating mistake.|——-See Con- 
TRACT, Vol. XIL., p. 546, No. 4534 ; ECCLESIASTICAL 
Law, Vol. XIX., p. 489, No. 3468. 

Payment on bills of exchange.|— See BILLS OF 
a Vol. VI., pp. 357-359, Nos. 2361- 
2370. 


SUB-SECT. 10.—NECESSITY FOR DEMAND. 
See, generally, ACTION, Vol. 1., pp. 52 et seq. 
534. Whether demand necessary — Mistake not 
i to payer.|—KELLY v. SoOLARI, No. 487, 
ante. 

535. ———_ ———-.| —- FREEMAN v. JEFFRIES, No. 
522, ante. 





m. Whether demand ‘necessary — 
Mistake not known to payee.}—Where 
deft. takes money in good faith un- 


aware of its bring paid under mistake 
of fact he is entitled to a demand for 
its return before action is brought.— 
Pacivric COAST INSURANCE CO. v. 
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536. Mistake common to both parties.]— 
Where both parties were under the mistake when 
the payment was made, the cause of action is 
complete on such payment, & no demand for 
repayment is necessary.— BAKER v. COURAGE & 
Co., [1910] 1 K. B. 56; 79 L. J. K. B. 318; 101 
L. T. 854. 

Annotations :—Refd. Jones v. Waring & Gillow, [1925] 2 


K. B. 612. Mentd. &e Robinson, McLaren v. Public 
Trustee (1911), 104 L. T. 331. 





SUB-SECT. 11.—ACTUAL PAYMENT 
UNNECESSARY. 

537. Whether actual payment essential —- Sum 
credited in account.]—The paymaster of a military 
corps had given credit in account to an officer in 
that corps from Jan. 1, 1817, to Nov. 5, 1820, for 
certain increased pay, crroneously supposed to be 
granted by a general order of Aug. 27, 1806, to an 
officer of his situation, & a statement of that 
account was delivered to the officer in 1821. In 
Dec. 1816, the paymasters were informed by the 
board of ordnance that the increased pay granted 
by the order of 1806 would not be allowed to 
persons in the situation of the officer in question. 
The paymasters did not communicate this informa- 
tion to the officer until 1821, & subsequently to 
that time they continued to receive his pay. 
In an action brought by his personal representative 
to recover such pay :—Held: it was not com- 
petent to the paymaster to retain any of such sums 
of money on account of the sums which they had 
credited hin for by way of increased pay, & which 
they had allowed him to consider his own for so 
long a period of time. 

I think they cannot now be permitted to say, 
that the money which they allowed him in account 
as money received by them to his use, was not 
money received to his use (BAYLEY, J.).—SKYRING 
v. GREENWOOD (1825), 4 B. & C. 281; 6 Dow. & 
ty. K. B. 401; 107 BE. R. 1064. 

Annotations :-——Distd. R. v. Blenkinsop, [1892] 1 Q. B. 43. 
Expld. Baker v. Courage (1909), 101 L. T. 854. Apld. 
Holt. v. Markham, [1923] 1 K. B. 504. Refd. Higgs ». 
Scott (1849), 7 C. B. 63; Townsend v. Crowdy (1860), 
8 C. B. N. 8. 477: Cave v. Mills (1862), 7 H. & N. 913 ; 
Swan v. North British Australasian Co. (1862), 7H. & N. 
603 ; De Cordova v. De Cordova (1879), 4 App. Cas. 692 ; 
Daniell v. Sinclair (1881), 6 App. Cas. 181; Deutsche 
Kank (London Agency) 1. Beriro_(1895),_73 In T. 669. 
Mentd. Bato v. Laurence (1844), 2 Dow. & L. 83; Parrott 
v. Anderson (1851), 7 Exch. 93; K.v. Treasury Lords, Re 
Queen Dowager’s Annuity (1851), 20 L. J. Q. B. 305; 
Miles v. Scotting (1885), Cab. & El. 491; Vagliano v. 
Bank of Kngland (1889), 5 T. L. 2.489; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

538. ------ -——.]—A sum of money allowed in 
account by mistake on a scttlement between pltf. 
& deft., when deft. paid the balance after deduction 
of that sum, cannot be recovered back in an action 
for money had & received, the sum allowed never 
having passed between the partics otherwise than 
by such allowance.—LEE v. MERRETT (1846), 8 
Q. B. 820; 1 L. J. Q. B. 289; 7L. T. O. S. 83; 
10 Jur. 916; 115 E. BR. 1083. 
innotation :-—Dbtd. Gingell ». Purkins (1850), 4 Exch. 720. 

539. ———.]—Pltis. sued deft. for work & 
Jabour done. In the writ they by mistake 
credited deft. with the payment of a sum on 
account & claimed the balance. Deft. knowing 
that they had made a mistake paid the balance & 
obtained from them a receipt for the whole sum 
due from him to them. Subsequently, having 








HIcKS (1913), 13 K. L. R. 194.—CAN. 
n. — Mistake known to ] 
—PECK 1. HAWTHORN CORPN. ; 


payer. 
(1892) 
18 V. L. R. 24.—AUS., 
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discovered their mistake, pltfs. brought an action 
to recover from deft. the sum wrongfully credited 
to him, as money had & received to their use :-— 
Held: although the receipt had been given under 
compulsion of legal process, deft. could not rely 
upon it as a defence to the action since he had not 
acted bond fide, & pltfs. were therefore entitled to 
recover the sum claimed.—WakpD & Co. v. WALLIS, 
[1900] 1 Q. B. 675; 69 L. J. Q. B. 423; 82 L. T. 
261; 16T. L. R. 193. 
Annotation :—Mentd. L. C. C. v. Dundas, [1904] P. 1. 
540. Necessity for previous authority 
to pay——Or communication of making of entry.|— 
In every case where it is sought to treat a mere book 
entry as a payment some other circumstance must 
be present & relied upon to enable the customer 
in whose favour it was made to succeed, either 
some express previous authority to pay, or some 
communication of the making of the entry to the 
customer & some acting upon it by him (SANKEY, 
J.).—British & NortTH EvROPEAN BANK v. 
ZALZSTEIN, [1927] W. N. 95. 
541. Money treated as paid.] — Detft., 
having recovered judgment against H., on Apr. 25, 
lodged with pltf., who was the sheriff, a writ of 
fi. fa. Pitf. neglected to execute the writ until 
May 11, when he seized the goods of H. & assigned 
them to deft. by bill of sale, which stated the 
consideration to be £256 paid by deft. to him. He 
then returned ficri feci. Before the seizure deft. 
had notice of an act of bkpcy. committed by H. 
before Apr. 25, upon which a fiat issued in Aug., 
& assignees were appointed, who sued & recovered 
from pltf. the value of the goods seized, where- 
upon he brought the present action to recover back 
the money so paid :—Held: (1) though no money 
in fact passed, pltf. & deft. were, as between 
themselves, in the same situation as if pltf. had 
sold the goods to deft. & received the money ; 
(2) though the money was not pltf.’s, still he was 
entitled to recover, since it was money which he 
ought to have received as soon as he had been 
compelled by the owner to pay for the goods 
seized ; (3) the money having been paid by pltf. 
in ignorance of the facts, he was entitled to recover 
it back, although deft. could not in every respect 
be placed in statu quo.—STANDISH v. Ross (1849), 
3 Exch. 527; 19 L. J. Ex. 185; 12 L. T. O. S. 
495; 13 J.P. 269. 
Annotations :—da to (1) Refd. Hobson v. Holt (1850), 16 
. T. O. S. 263. As to (3) Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. Generally, Mentd. Gingell v. 
Purkins (1850), 4 Exch. 720; Colonial Bank v. Exchange 
Bank of Yarmouth (1885), 54 L. T. 256; Baylis v. London 


(Bp.), [1913] 1 Ch. 127; Holt v. Markham, [1923] 1 K. B. 


604; British American Continental Bank v. British Bank 


for Foreign Trade, [1926] 1 kK. B. 328. 














542. Set-off.|—-Pltf. granted a lease to 
deft., in consideration of a premium of £40, &, 
being ees Or 
done, | 


them, when deft. was allowed the £40 in account, 
but no moneys in fact passed. Pltf. having after- 
wards sued deft. for £37 4s. for rent, & goods sold, 
deft. claimed to set off the £40 as money received 
for his use, on the ground that it was not expressed 
in the lease, & therefore he was entitled, under the 
Probate & Legacies Duties Act, 1808 (c. 149), 
s. 24, & Stamp Act, 1815 (c. 184), to recover it :— 


PART VI. SECT. 3, SUB-SECT. 1. 


o. No right to recover.)— When a 
person has paid money with a full 
nowledge of facts, he cannot recover E Dp. 
it back on the ground that he paid it 2#xch. C. 
in ignorance of the law resulting from : 
those facts.—PERRY v. NEWCASTLE 


R. 50; 


DisTRIcT MuTUAL 
Co. (1852), 8 U. GC. 


———.}+—-PaGeT v. R. 


qa. ———.}—-SLETTO v. ADAMS (Alta.), 


MISTAKE. 


Held: (1) the settlement of accounts amounted to 
payment; (2) as deft. might recover back the 
premium as money received for his use, he was 
entitled to set it off as a debt.—GINGELL v. 
PURKINS (1850), 4 Exch. 720; 19 L. J. Ex. 129; 
154 E. R. 1405. 

See, also, AGENCY, Vol. I., pp. 441-4438, Nos. 
1310-1820. 


SUB-SECT. 12.—RE-OPENING ACCOUNTS. 

See, generally, AGENCY, Vol. I., p. 445, Nos. 
1351 et seg.; ConTRACT, Vol. XII., pp. 587, 588, 
Nos. 4895-4901; Equiry, Vol. XX., pp. 278, 
274-276, Nos. 329, 333-353 et seq. 

Mistake in calculation of interest—Re-opening 
account in bank books.|—-See BANKERS, Vol. ITI., 
p. 247, No. 721. 

Mortgage accounts. |—_See MORTGAGE, Part XVI., 
Sect 1, sub-sect. 7, post. 





SuUB-SECT. 13.—PARTICULAR INSTANCES. 

Payments on bills of exchange.|—Sce BILLS oF 
EXCHANGE, Vol. VI., pp. 76, 357-359, Nos. 596, 
2361-2370. 

Director’s fees paid in ignorance of disqualifica- 
tion.|—-See COMPANIES, Vol. IX., p. 461, No. 2994. 

Mistake amounting to failure of subject-matter.] 
—See CONTRACT, Vol. XII., pp. 368, 369, 370, 
Nos. 3076-3080, 3085. 

Recovery of legacy wrongfully paid.|--See 
ExecurTors, Vol. X XIII., p. 393, No. 4643. 

Money paid in betting transaction.) — See 
“hae & WAGERING, Vol. XXV., p. 411, Nos. 146, 

Money paid on guarantee.|—Sece GUARANTEE, 
Vol. XXVI., p. 112, No. 781. 

Recovery of premium on insurance policy.|— 
Sce INSURANCE, Vol. XXIX., pp. 59, 304, Nos. 195, 
196, 2521. 

Recovery of losses paid by insurer.| — See 
ae Vol. XXIX., pp. 300, 301, Nos. 2469- 


SEcT. 3.—MONEY sare UNDER MISTAKE OF 


SUB-SECT. 1.—GENERAL RULE. 


Ped aar amounts to mistake of law.]—See Part 
-, ante. 

543. Whether remedy available.|—When money 
is paid by one man to another on a mistake 
either of fact or of law or by deceit this action 
[money had & received] will certainly lie (DE 
GREY, C.J.).—FARMER v. ARUNDEL (1772), 2 
Wm. BI. 824; 96 E. R. 485. 

' Dacres (1813), 5 Taunt. 143. 

544, |—Money paid by one with full 
knowledge, or the means of such knowledge in his 
hands, of all the circumstances cannot be recovered 
back again on account of such payment having 
been made under an ignorance of the law.— 
BILBIE v. LUMLEY (1802), 2 East, 469; 102 E. R. 


448. 
Annotations :—Consd. Brisbane v. Dacres (1813), 5 Taunt. 
143. Apld. Currie v. Goold (1817), 2 Madd. 163; Martin 





FIRE INSURANCE 
R. 363.—CAN. 
(1901), 7 

21 CL. T. 280. 


[1926] 3 D. L. R, 891.—CAN. 


Yr. ———.]~—- CLUTHA COUNTY COUN- 
CIL ¥v. MODONALD (1883), 2 N. Z. L. R. 
257 (S. C.).—N.Z. 


t. ———. }-DELPONTE’S ESTATE v,. 
BaRNES, [1910]C. P. D. 118.—S. AF. 


Part VI.—Recovery or Money Parp uNDER MISTAKE. 


an (1819), 1 Brod. & Bing. 289. Folld. East India 
Co. v. Tritton (1824), 3 B. & C. 280. Apld. Bramston v. 
Robins (1826), 12 8 efd. Lothian v. 


Henderson (1803), 3 Bos. & P. 499; Forrester v. Pigou 
(1813), 1 M. & 8. 9; wv. Hancock (1819), 1 
Brod. & Bing. 37; Hales v. 


Freeman (1819), 1 Brod. 
& Bing. 391; Morgan v. Palmer (1824), 2 B. & OC. 
729; Smith v. Alsop (1824), M‘Cle. 622; oung ¥. 

Timmins (1831), 1 Tyr. 226; Stewart v. Stewart (1839), 

6 Cl. & Fin. 911; Kelly v. Solari (1841), 9 M. & W. 64; 

Bell v. Gardiner (1842), 4 Man. & G. 11; Parker v. G. W. 

‘ G. 2583; Re Alexander, Kz p. 

S 28 L. T. O. 8. 183 ; Urquhart v. Butter- 

field (1887), 57 L. J. Ch. 521. 

545. -|—If a person with knowledge of the 
facts, but under a mistake as to the law, pays over 
to another claiming it as a right money which he 
was not compellable to pay, he cannot upon 
discovering what his legal right was, recover it 
back, there being nothing against conscience in 
the other party’s retaining it. 

The captain of a King’s ship brought home in her 
public treasure upon the public service, & treasure 
of individuals for his own emolument ; he received 
freight for both & paid over one-third of it, accord- 
ing to an usage heretofore established in the navy, 
to the admiral under whose command he sailed. 
Discovering that the law does not compel captains 
to pay to admirals one-third of the freight; the 
captain brought an action for money had & 
received to recover it back from the admiral’s 
extrix.:—Held: he could not recover back the 
private freight because the whole of that trans- 
action was illegal, nor the public freight, because 
he had paid it with full knowledge of the facts 
although in ignorance of the law & because it was 
not against conscience for the extrix. to retain it.— 
BRISBANE v. DACRES (1813), 5 Taunt. 143; 128 
Mi. R. 641. 

Annotations Rage. Andrew v. Hancock (1819), 1 Brod. & 
Bing. 37. Refd. Dew v. Parsons (1819), 2 3. & Ald. 562, 
Hales v. Freeman (1819), 1 Brod. & Bing. 391 ; Goodman 
v Sayers (1820), 2 Jac. & W. 249; Morgan v. Palmer 
(1824), 2B. & C.7 





. 729; Smith v. Alsop (1824), M‘Cle. 622 ; 
Bramston v. Robins (1826), 4 Bing. 11; Wilson v. Way 
(1837), 1 Jur. 637 ; Parker v. G. W. Ry. (1844), 7 Man. & G. 
253; R. wv. Treasury Lords Comrs., Re Queen Dowager’s 
Annuity (1851), 15 Jur. 767; Miles v. Scotting (1885), 
Cab. & El. 491; Maskell v. Horner, [1915] 3 K. B. 106. 
Mentd. Hatchwell v. Cooko (1816), 2 Marsh. 293; Bayley 
rt. Wilkins (1849), 7 C. B. 886; Baylis v. London (Bp.), 
11913] 1 Ch. 127; King-Hall & Heneage v. Standard Bank 
of South Africa (1919), 88 L. J. K. B. 1058. 

_ +546. -|— Where the agent of an exor. paid 

interest on a legacy for seventeen years, without 

deducting the property tax :—Held : he could not 
afterwards deduct out of future interest due, the 
amount of the property tax on such precedent 
payments.—CuURRIE v. GOOLD (1817), 2 Madd. 163 ; 

56 E. R. 295. 

lnnotation :—Folld. Re Hatch, Hatch v. Hatch (1919), 88 
L. J. Ch. 147, 


_ 547, .|—It is admitted that at law it is 
Impossible to recover after a voluntary payment 
with a knowledge of all the facts though under a 
mistake in point of law. That principle applies 
equally to suits here (PLUMER, M.R.).—-GOODMAN 
v. SAYERS (1820), 2 Jac. & W. 249; 37 E. R. 622. 
Annotations :-—Mentd. Little v. Newton (1841), 9 Dowl. 437; 

Moseley v. Simpson (1873), L. R. 16 Eq, 226. 

548. -]— MILNES v. DUNCAN, No. 515, ante. 

549. ——.|—-Where a party, to secure advances 
made to him, assigned to his creditor his present 
& also his after-acquired property, & the former 
being insufficient to pay the debt, the creditor sold 
the present & also the after-acquired property, 
with the assent of the debtor, who probably 
thought that the after-acquired property passed by 
the pry parse: :—Held: the proceeds of the after- 

prope 











acquire rty which had been sold under a 
mistake as to the law, but without fraud, could not 


be recovered back.—PLaTr v. BROMAGE (1854), 
241. J. Ex. 68. 
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550. ———.]|—A married woman entitled to the 
income of a legacy for her separate use, continued 
for fifteen years, with full notice of the circum- 
stances affecting her rights, to receive income on 
the footing that the legacy was liable to contribute 
in favour of the residuary legatees to a loss occur- 
ring on the reinvestment of part of the estate. It 
was afterwards decided that the legacy was not 
liable so to contribute, but must be paid in full :— 
Held: she was not entitled to recover from the 
residuary legatees the difference between the 
income of the full amount of the legacy & the 
reduced income she had actually received.— 
STAFFORD v. STAFFORD (1857), 1 De G. & J. 198 ; 
29 L. T. O. S. 368; 4 Jur. N.S. 149; 44 E. R. 
697, L. JJ. 


Annotations :—Refd. Re Ashwell’s Will (1859), John. 112 
Upton v. Vanner (1861), 5 L. T. 480. 


551. ——.]—Rocrrs v. INGHAM, No. 25, ante. 

552. —-—.]—No doubt when money paid under 
an error in law had been extorted or obtained by 
duress or any kind of compulsion it could be 
recovered back. ... There was no authority to 
show that it could be recovered back on account 
of a judicial decision reversing the former under- 
standing of the law. ... The law, however, 
does not allow money voluntarily paid under a 
mistake in law to be recovered back (COLERIDGE, 
C.J.). — HENDERSON v. FOLKESTONE WATER- 
WORKS Co. (1885), 1 T. L. R. 329, D. C. 


Annotation :-—Refd. Meadows v. Grand Junction Water- 
works (Oo. (1905), 69 J. P. 255, 


553. --—.]—-S. was rated for water rate on a 
scale which the water authority afterwards reduced 
on discovery that they had misconstrued their 
local Act. S. had not been proceeded against, 
but the rate so paid was £1 11s. 6d. above the 
succeeding rate:—Held: S. could not recover 
back this excess, as it was a voluntary & not 
a compulsory payment.—SLATER v. BURNLEY 
CorRPN. (1888), 59 L. T. 636; 53 J. P. 70; 36 
W. R. 831; 47. L. R. 642, D.C. 

Annotations :—Folld. Slater v. Burnley Corpn. (No. 2) (1889), 
53 J. P. 535. Distd. Meadows v. Grand Junction Water- 
works Co. (1905), 69 J. P. 255. 

554. .|—Defts. in consequence of a mis- 
construction of their local Act, charged pltfs. for 
water rent on the basis of the gross annual value 
instead of on the basis of the net annual value. 
Pitfs. paid the water rent on that basis, in ignorance 
of the fact that it was a wrong basis. In an action 
by pltfs. for a return of the sum of £365 6s. 3d., 
the amount overcharged by defts. in excess of their 
powers :—Held: inasmuch as the payment of 
the water rent on the basis of the gross annual 
value was voluntary, no action lay against defts. 
for the return of any overcharge.—SLATER v. 
BURNLEY CoORPN. (No. 2) (1889), 58 J. P. 5385. 

555. ——-.|—-Where the lessee has without 
protest paid money to the lessor for obtaining his 
consent to an assignment, no action lies by the 
lessee to recover it back. Qu.: whether such an 
action would lie if the money were paid under 
protest.— ANDREW v. BRIDGMAN, [1908] 1 K. B. 
596; 77L.J.K. B. 272; 98 L. T. 656; 52 Sol. Jo. 
148, C. A.; affg., [1907] 2 K. B. 494; sub nom. 
BRIDGMAN v. ANDREW, 23 T. L. R. 548. 

Annotation :—Mentd. West v. Gwynne, [1911] 2 Ch. 1. 
556. | Pata pean carried on a large 

business in which they employed a large number 

of assistants who had all their meals on the 
premises, & for the service of these meals 
supplicants employed a number of men as cooks 

& waiters. The Inland Revenue authorities said 

that these waiters were ‘‘ male servants” in 

respect of whom duties were payable, & in an 
interview in 1900 the supervisor of taxes told the 
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secretary of suppliant co. that in his opinion the 
waiters were ‘‘ male servants ’’ & that the duties 
were payable, & that if they were not paid 
suppliants would incur penalties, & upon that the 
duties were then paid by suppliants in each year. 
in the belief that they had no option except to do 
so. From 1903 onwards the duties were paid with 
a protest that the waiters were not ‘ male 
servants’’ within Revenue Act, 1869 (c. 14), 
& that the duties were not payable, but the 
Comrs. of Inland Revenue gave their opinion that 
the waiters were “‘ male servants’”’ & the duties 
were payable. In 1906 suppliants refused to 
pay, & upon proceedings being taken for penalties, 
the Div. Ct. held that the waiters were not ‘‘ male 
servants’ & that the duties were not payable. 
On a petition of right to recover back the moneys 
so paid :—Held: the moneys having been paid 
under a mistake, not of fact, but of law, could not 
be recovered back, either on the ground that they 
were paid under duress or compulsion, or on the 
ground that they were paid in discharge of a 
demand illegally made under colour of an office.— 
WILLIAM WHITELEY, Lp. v. Ii. (1909), 101 L. T. 
741; 26T.L. R. 19. 

Annotation :-—Reid. Brocklebank v. R., [1924] 1 K. LB. 647. 

557. —-—.]—-STANLEY BrotTuERs, LTpD.  v. 
NUNEATON Corpn., No. 496, ante. 

558. —— .]-—The landlord of a dwelling-house, 
to which Increase of Rent & Mortgage (War 
Restriction) Act, 1915 (c. 97), applied, in Mar. 1915, 
increased the tenant’s rent by 6d. a week. The 
tenant paid the increased rent &, in ignorance of 
the Act, continued to do su until Jan. 31, 1916. 
liaving then become aware of the Act, he deducted 
from his subsequent payment of rent the total 
amount of the increase over the standard rent 
which he had paid between Nov. 25, 1915, & 
Jan. 31, 1916. In an action by the landlord to 
recover the amount so deducted :—Held : although 
the Act provided that the increase beyond the 
standard rent was not recoverable by the landlord 
if the tenant had not paid it, yct the tenant, 
having paid it under mistake of law, was not 
entitled to recover it from the landlord in any shape 
or form. 

On the facts I have stated the money was paid 
under a perfectly legal contract, & while it is true 
that it was continued to be paid at a time when the 
sum had become irrecovcrable by law, neither 
party knew of this, & neither party put any 
pressure on the other to continue to pay. Under 
these circumstances it seems to me the right to 
repayment does not come within any of the common 
law doctrines ; & it is not conferred by the express 
words of the Act; & for these reasons I think 
that the sum cannot be recovered (ScRUTTON, 
J.J.).—SHarp Brotuers & KNIGHT 2». CHANT, 
[1917] 1 K.B.771; 86L.J.K. B. 608; 116 L. T. 
185; 33 T. L. R. 235; 61 Sol. Jo. 352, C. A. 
Annotationa ‘—Refd. Rawlinson v. Alger (1921), 90 L. J. 

eben Te is a as nae Algate v. Vugicr, Clark v. 

559. ———.]—When a payment has been made 
under a mistake of law, it leaves the parties where 
they are without any resultant rights (SARGANT, 
J.).—Re Hatcu, Hatcu v. Hatcu, {1919] 1 Ch. 





MISTAKE. 


351; 88 L. J. Ch. 147; 120 L. T. 694; 63 Sol. Jo. 
38 


.innolations :—Mentd. Re Kennedy, Corbould v. Kennedy, 
[1916] 2 Ch. 379; Ke Stoddart, Bird v. Grainger, [1916] 
2 Ch. 444; Re Eve, Hall v. Eve, [1917] 1 Ch. 562; Re 
Tinkler, Loyd v. Allen, [1917] 1 Ch. 242; Re Wooldridge, 
Wooldridge v. Coc, [1920] W. N. 78; Re Sarson, Public 
Trustee v. Sarson, [1925] 1 Ch. 31. 
560. .|—Ho.ut v. MarkHAM, No. 533, ante. 
581. Effect of change in understanding of law.| 

—HENDERSON v. FOLKESTONE WATERWORKS Co., 

No. 552, ante. 

. Subsequent declaration of law by 
court.]|—Pltfs., as owners, chartered a steamer to 
defts. to bring to West Hartlepool a cargo of pit 
props, to be ‘‘ taken from alongside at the char- 
terers’ risk & expense as customary.’ The custom 
at West Hartlepool varicd according as the dis- 
charge was to be into railway wagons or on to the 
quay. In this case the discharge was into railway 
wagons, & the props, after being swung over the 
wagons by a crane, had to be stowed in the wagons. 
Pitfs. & defts. settled accounts on the basis that 
pltfs. were liable for the whole cost of discharge, 
but afterwards it was held in 7'he Hensfjell (1924), 
40 T. L. I. 458, that by the custom at West Hartle- 
pool from the moment when the cargo was released 
from the sling the cost of handling it & stowing it 
in the wagons fell on the charterers. The ship- 
owners, therefore, in this action sought to recover 
from the charterers such share of the cost of dis- 
charge as ought to have been borne by the latter, 
the claim being for breach of contract in not 
providing the men to stow the cargo, & alterna- 
tively for money paid to dcefts.’ use :—Held: us 
both parties believed it to be the duty of plofs. to 
provide the men for stowage & therefore, defts. 
had not committed a breach of contract, & as 
pltfs. had made a voluntary payment under the 
mistaken belief that they were liable to make it, 
the action failed.—AKT. DAMPSKIBS STEINSTAD Uv. 
PEARSON (W.) & Co. (1927), 43 T. L. R. 531. 











SUB-SECT. 2.—APPLICATION OF RULE. 

563. Payment out of court under order—Claim 
of person entitled on Consolidated Fund—Default 
of Paymaster-General.|—-JONES v. JONES (1879), 
[1901] 1 Ch. 464, n.; 70 L. J. Ch. 272, nv; 84 
L. T. 109, n.3; 49 W. R. 342, n., L. C. 

Annotations :—Folld. Bath v. Bath (1901), 70 L. J. Ch. 270. 

Consd. Ze Williams’ S. E., [1910] 2 Ch, 481. 

564. -.|—If a person becoming 
interested in a fund in ct. standing to an account 
in the name of another docs not obtain any stop 
order against the fund, & the fund is subsequently 
paid out in disregard of his interest to a person 
apparently ; but not in fact, entitled to it, the 
Paymaster-General is not guilty of default within 
Court of Chancery Funds Act, 1872 (c. 44), s. 5, 
so as to make the Treasury liable to make good the 
fund out of the Consolidated Fund.—BATu v. 
Batu, |1901] 1 Ch. 460; 70 L. J. Ch. 270; 84 
L. T. 107; 49 W. R. 841; 17 T. L. R. 196; 45 
Sol. Jo. 239; affd. on other grounds (1902), 71 
L. J. Ch. 500, C. A. 

Annotation :—Refd. Re Willians’ S. E., [1910] 2 Ch. 481. 

565. Order obtained by fraud or 
forgery.]|—Where money is ordered to be paid out 





a. 
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, = 7. oo. : poe in Poi of in= 
erest, )— ES v. STACKY 
9 C. P. 355.—-CAN. ( 860), 


b. -———.]--JARVIS v. CLARK (186 
10 C. P. 480.—CAN, mee 


Cc. ——.]}—-STEWART 0. 
(1899), 31 O. R. 112.—CAN. 

d. Fee illegally charged for licence.) 
~——HANCOCK v. TOWN OF 
(1881), 2 R. & G. 129.—CAN. 


©. ——.}—LOWE »v. Rt. (Y. T.) (1918), 


17 Exch. C. R. 126; 40 D. L. R. 686.— 
CAN. 


{. Money paid by administrator—On 
competent advice—Whether recoverabdle.] 
—lf an administrator, on competent 
advice, pays a claim bond made 
against the estate, the money paid is 
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of ct. to a person apparently but not really entitled, 
& the Paymaster-General obeys the order, then, 
except possibly in cases where the order was 
obtained by fraud or forgery, the person really 
entitled, though not before the ct. when the order 
was made, has no claim upon the Consolidated 
Fund.—Re WILLIAMs’ SETTLED Estartss, [1910] 
9 Ch. 481; 80 L. J. Ch. 8; 103 L. T. 390; 26 
T,. L. R. 688 ; 54 Sol. Jo. 736. 

566. —— Form of order for repayment.]— 
MARSH v. JOSEPH, [1897] 1 Ch. 213; 66 L. J. Ch. 
128; 75 L. T. 558; 45 W. R. 209; 13 T. L. BR. 
186; 41 Sol. Jo. 171, C. A. 


Annotations :-—Consd. Re Williams’ S. E., [1910] 2 Ch. 481 
Mentd. Hambro v. Burnand, (1903) 2 K. B. 399. 


567. ——— Liability of negligent solicitor.;—In 
an administration action a fund belonging to the 
children of R. who should attain twenty-one or 
marry was carried over to ‘‘ the account of the 
issue or children of R. deceased.’’ The fund in 
Jan. 1884, consisted of £4,387 10s. 3d. Consols 
& £195 198. 4d. cash. B., managing clerk of the 
firm of solrs. conducting the action, knew that R. 
died leaving one daughter, who would attain 
twenty-one in Dec. 1886. He retained L. as solr. 
on behalf of the daughter to get the fund out, 
saying he had authority. A summons was taken 
out in chambers, & B. having produced an affidavit 
that the daughter was of age, an order was made 
by the chief clerk on Jan. 28, 1884, for transfer & 
payment to the daughter. 4. got the usual form 
of power of attorney from the Paymaster-General, 
& it was apparently executed by the daughter of 
R. in favour of L., but in reality it was forged. L. 
obtained payment, & after deducting one-half of 
one-sixth of the fund & other expenses, pursuant 
to an agreement between him & B., paid the 
remainder to B. on an authority apparently signed 
by the daughter of R., but really forged. L. 
never saw the daughter of R., & had no com- 
munication with her. The daughter of R. never 
saw B., & never gave any authority to B. B. 
absconded. In Dec. 1886, when the daughter 
of R. attained twenty-one, she presented a petition 
to the Lord Chancellor under Court of Chancery 
Funds Act, 1872 (c. 44), s. 5, for a certificate 
under that sect. in order that the fund might be 
replaced out of the Consolidated Fund. Upon the 
hearing of this petition on Dec. 14, 1887, counsel 
for the Treasury contended that the application 
should not go until petitioner had herself obtained 
a proper order from the ct. for payment out of the 
fund to her, & the Paymaster-General had failed 
to comply with such order. This was a petition to 
discharge the order of Jan. 28, 1884, & for payment 
out of the sums above-mentioned, & the interest 
& dividends. The petition was served on the 
Comrs. of Her Majesty’s Treasury, & the Pay- 
master-General, & upon L. :—Held: the order of 
Jan. 28, 1884, must be discharged, & an order now 
be made that the sums of £4,387 10s. 3d. Consols 
& £195 198. 4d. cash, & such further sums as would 
have been standing to the credit of the account, if 
the order of Jan. 28, 1884, had not been made, 
should be respectively transferred & paid to 
petitioner, & L. should within two months from the 
date of the present order pay into ct. to the account 
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Consols & £195 19s. 4d. cash, & such other sums as 
should be payable to the petitioner under the 
present order.—SLATER v. SLATER (1888), [1897] 
1 Ch. 222, n.; 58 L. T. 149. 


Annotations :—Consd. Re Williams’ 8. K., [1910] 2 Ch. 481. 
Refd. Marsh v. Joseph, (1897] 1 Ch. 213. Mentd. Re 
Dangar’s Trusts (1889), 41 Ch. D. 178. 


568. -]}—MARSH v. JOSEPH, [1897] 1 
Ch. 213; 66 L. J. Ch. 128; 75 L. T. 558; 45 
W.R. 209; 18 T. L. R. 136; 41 Sol. Jo. 171, C. A. 


Annotations :—Refd. Re Williams’ S. E., [1910] 2 Ch. 481. 
Mentd. Hambro v. Burnand, [1903] 2 K. B. 399. 


569. Primary liability of payee’s 
estate.|—-A legacy of £500 bequeathed to M., an 
infant, & a legacy of £7,000 settled upon trust for 
L. & her children, were paid into ct. by the trustees, 
on separate occasions, but to one & the same 
account. <A petition was afterwards presented 
on behalf of L. for the purpose of getting her legacy 
transferred to a separate account & of obtaining 
payment of the dividends to her. The petition 
did not state that the fund in ct. represented the 
two legacies, & in consequence of this omission, & 
of the amount of the fund proposed to be dealt 
with being stated in blank, an order was erroneously 
made upon the petition, under which the whole 
fund was transferred to the account of L.’s legacy 
& the dividends paid to her during her life. The 
solr. who acted for the trustees on the occasion of 
the payment into ct. also acted for petitioners, & 
had the carriage of the whole proceedings. After 
L.’s death M. attained twenty-one, & presented a 
petition for payment out of ct. of her legacy, with 
the accumulated dividends thereon :—Held: the 
estate of L. was primarily liable for the amount of 
the dividends erroneously paid to her; _ but, 
failing her estate, the solr. was personally liable 
to make good to M. any deficiency there might be, 
& to pay all the costs occasioned by the mistake 
as between solr. & client.—He DANGAR’S TRUSTS 
(1889), 41 Ch. D. 178; 58 L. J. Ch. 315; 60 L. T. 
491; 37 W. R. 651; 5 T. L. R. 266; previous 
proceedings (1888), 60 L. T. 402, C. A. 


Annotations :—Consd. Re Williams’ S. E., [1910] 2 Ch. 481. 
Refd. Marsh v. Joseph, (1897] 1 Ch. 213. 














SuB-sSECT. 3.—EXCEPTIONS TO RULE. 
A. Where Retention by Payee Inequitable. 
570. Money paid recoverable.|—-BRISBANE v. 
Dacres, No. 545, ante. 








571. .]|—MILNEs v. DUNCAN, No. 515, ante. 
572. ———.|—-STONE v. GODFREY, No. 21, ante. 
573. ——.|—Roaers v. INcuaM, No. 25, ante. 
574. —-— Money obtained by duress or com- 


pulsion.|-HENDERSON v. FOLKESTONE WATER- 
woRKS Co., No. 552, ante. 

Overpayments of dividends by building society. |— 
See BUILDING SOCIETIES, Vol. VII., p. 516, No. 


371. 
Overpayments by executor.]|—See EXECUTORS, 


Vol. XXITI., pp. 427 et seq. 


B. Payment to Officer of Court. 
575. Money paid recoverable.|—Deft., on being 


of the Paymaster-General the sum of £4,387 10s. 3d. arrested, placed in the officer’s hands in lieu of bail, 


not on his death, even though paid 
under a mistake in law, an unadminis- 
tered asset so as to vest in an adminis- 
trutor de bonis non a right of action 
to recover it back.—MAYHEW ¥v. STONE 
(1896), 26 8. Cc. R. 58.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.—A. 
570i. Money paid recoverable. }—The 
J.—VOL. XXXV. 


mone 


614.—CAN. 


Supreme Ct. may grant reHef agains! 
@ mistake {no law it thore is an 
able ground which makes it 
able that the party who receives the 
should retain it.—KELLY v. RK. 
(1902), 27 V. L. R. 522.— AUS. 


570 ii. ——.}—-ROWNTREE v. SYDNF.Y 
LAND & LOAN Co, (1907), 39 8S. C. R 


570 iii. ———.]—CONNIOK v. CARMI- 


equit- CHAKL RURAL MUNICIPALITY No. 109 
nequit- (Sask.), (1923] 4 D. L. R. 994; [1923] 
3 W. W. R. 1244.—CAN. 


570 iv. ——.-—-R. v. BANNATYNE & 
Co. (1901), 20 N.Z LL. R. 232.—N.Z. 

570 v. -}—-DIXON v. MONKLAND 
CANAL Co, (1831), 5 Wils. & S. 445.— 


M 
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Sect. 3.—Money paid under mistake of law: Sub- 
sect. 3, B. & ro 3 sub-sect. 4. Sect. 4.] 


a quantity of linen drapery goods; eight da s after 
the process was returnable, deft. surrendered imsclf 
to prison; & ten days after the process was return- 
able, the officer who arrested deft. paid into the 
hands of the prothonotaries £30 for the debt, in 
the cause, & £10 for the costs, those being sums 
which deft. was supposed on his arrest, to have 
deposited with the officer in liew of bail, under 

43 Geo. 8, c. 46. Defendant was afterwards, 

notwithstanding resistance on the part of pltf., 

allowed to take this money out of ct. on the ground 

that it had been paid in by mistake.—HILL v. 

CHINN (1822), 1 Bing. 103; 7 Moore, C. P. 432 ; 

130 E. R. 43. 

576. .|—If{ the assets in the hands of an 
officer of the ct. on behalf of creditors or others 
have been increased by a transaction occasioned 
by an honest mistake of law, then, notwithstanding 
such mistake is not capable of rectification as 
between ordinary adverse litigants, the ct. will 
compel its officer to recognise the rules of honesty 
as between man & man, & to act accordingly. 

Previously to the presentation of a petition for 
the winding up of a co., the sheriff was in possession 
of goods of the co. which he had seized under writs 
of fi. fa. Subsequently to the presentation of the 
petition, the sheriff, in the honest belief that he was 
justified in so doing, seized the moncy paid at 
the doors of the co.’s theatre, & thereout paid the 
execution creditors, & his own costs, & handed a 
small sum to the provisional liquidator, who 
accepted the same. The sheriff afterwards gave 
up possession of the goods. A winding-up order 
was made, & on the application of the official 
liquidator the sheriff was ordered to refund the 
money scized by him less the sum paid to the 
provisional liquidator, on the ground that the 
seizure was wrongful. The goods having been 
sold by the official liquidator:—Held: the 
official liquidator must be ordered to pay out of the 
moneys received by him for the sale of the goods 
the amounts due to the sheriff for levy & charges 
on the writs, & the sheriff’s costs of the applica- 
tion for such order.—Re OPERA, LrpD., [1891] 2 
Ch. 154; 60 L. J. Ch. 464; 64L.7T.318; 39W.R. 
ae revsd. on other grounds, [1891] 3 Ch. 260, 
C. A. 

Annotations :—Mentd. Robson v. Smith, [1895] 2 Ch. 118; 
Taunton v. Warwickshire Sheriff, [1895) 2 Ch. 319; 
Richards v. Kidderminster Overseers, Richards v. Kidder- 
minster Corpn., [1896] 2 Ch. 212 ; Fe Roundwood Colliery 
Co., Lee v. Roundwood Colliery Co., [1897] 1 Ch. 373; 
Davey v. Williamson, [1898] 2 Q. B. 194; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314; Re London Pressed 
Hinge Co., Campbell v. London Pressed Hinge Co., [1905] 


1 Ch. 576; Kvans v. Rival Granite Quarries, [1910] 
2k. B. 979. 


577. Retention of funds in payer’s hands— 
As against official receiver.|—Bkpt. having mort- 
gaged two fishing boats to some fish salesmen to 
secure his current account with them, & having 
subsequently failed in his business, the mtgees. 
offered to pay his creditors a composition which 
nearly all the creditors agreed to accept, &, after 
having notice that the debtor had committed an 
act of bkpcy. they paid this composition in good 
faith to the assenting creditors, believing that they 
were entitled under their mtge. to add the money 
so paid to their security. They then sold the 
fishing boats, & claimed to retain the balance of 
the proceeds of sale, after paying themselves the 








PART VI. SECT. 8, SUB-SECT. 4. 


681i. Payment into court. }-—ANDREW 
©. CANADIAN MUTUAL LOAN & INVRsT- 


g. Money naid by officer of court.) 
—Money paid over by an officer of 
the ct. under mistak 
recovered.—-LONDON GUARANTEE 
ACCIDENT Co., LTD. v. HENDERSON, 


MISTAKE. 


amount due on their mtge. at the date of the act 

of bkpcy. on account of the composition paid to 

the creditors. The official receiver applied that 
the balance might be paid over to him :—Held: 
the mere fact that the mtgees. were not familiar 

with the working of the bkpcy. law was not a 

ground for peer the official receiver from 

insisting on his right to treat this balance as part 
of the debtor’s estate, & the money ought to be 
paid over to him. 

In this case the officer of the ct. has neither done 
or omitted anything which could give rise to the 
suggestion that he has committed the ct. to a 
course of conduct which is in any way unworthy 
of its dignity (FARWELL, L.J.).—Re HAL, Ex p. 
OFFICIAL RECEIVER, [1907] 1 K. B. 875; 76 L. J. 
K. B. 546; 97 L. T. 83; 23 T. L. R. 327; 51 
Sol. Jo. 292; 14 Mans. 82, C. A. 

Annotations :—Mentd. Tapster v. Ward (1909), 101 L. T. 
503; Re Phillips, [1914] 2 K. B. 689; Re Stokes, Hx p. 
Mellish, [1919] 2 K. B. 256; Re Thellusson, Ez p. Abdy, 
[1919] 2 K. B. 735; Re Wigzell, Ex p. Hart, [1921] 2 
K. B. 834; Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
In bankruptcy cases.|—See BANKRUPTCY, Vol. 

IV., pp. 205, 206, 505, Nos. 1889-1894, 1895, 

4549; Vol. V., pp. 820, 821, No. 6968. 


C. Re-Opening of Settled Accounts. 

See AGENCY, Vol. I., pp. 445, 447, Nos. 1351— 
1360; Contract, Vol. XII., pp. 587, 588, Nos. 
4895-4901; Equiry, Vol. XX., pp. 274-276, 
Nos. 833-358. 

Mortgage accounts. |—See MORTGAGE, Part XVI., 
post, 

578. General rule.|—Under a plea of non 
assumpsit to a count on an account stated, deft. 
may show that accounts between pltf. & himself, 
the correctness of which he has admitted, were in 
fact incorrect.—THoMaAs »v. HAWKES (1841), 8 
. & W. 140; 9 Dowl. 801; 10 L. J. Ex. 240; 
151 E. R. 983. 

Annotations :—Apld. Re Bayley-Worthington & Cohen’s 
Contract, [1909] 1 Ch. 648. Refd. Wilson v. Wilson (1854), 
14 C, B. 616; Daniell v. Sinclair (1881), 6 App. Cas. 181 ; 
Camillo Tank S.S. Co. v. Alexandriu Ingineering Works 
(1921), 38 T. L. R. 134. 

579. -]—DANIELL v. SINCLAIR, No. 10, ante. 

580. ———.|—Further, even when an account 
is stated & the balance paid, it can be opened on 
the ground of a mistake . .. unless, of course, it 
be stated as the result of a compromise of disputed 
cross-claims (PARKE, J.).— Re BAYLEY-WORTHING- 
TON & COHEN’S CONTRACT, [1909] 1 Ch. 648; 78 
L. J. Ch. 351; 100 L. T. 650. 


Annotation :—Mentd. British & Beningtons v. N. W. Cachar 
Tea Co., [1923] A. C. 48. 





SUB-SECT. 4.—PARTICULAR INSTANCES. 

581. Payment into court.|—-A submission to 
arbn. of all matters in difference between the 
parties in the cause is not confined to the subject- 
matter in the er bcaeared action then depending, 
but will extend to cross demands between the 
parties, though not pleaded by way of set-off ; 
& the costs being to abide the event makes no 
difference. But a reference of all matters in dis- 
pute in the cause between the parties is confined 
solely to the matters in dispute in that trial. 
Assignees of a bkpt. having received £1,500 from 
a debtor to bkpt. as a debt due to his estate, & 
having commenced an action against him for a 





MOWILLIAMS (1915). 32 W. L. R. 61; 
25 Man. L. R. 617, 726.—CAN. 

h. Deduction of poor rate from annuity 
se ant 4 of arrears.}-—CORCORAN 0. 
WaDE, [1 13] 1 I. R. 25.—IR. 


e of law may be 


Part VI.—ReEcovery or Money Pam uNDER MISTAKE. 


further demand on the same account, to which he 
had only pleaded the general issue, agreed with him 
to refer their differences to arbn. & the submission 
ig in this form, that all matters in difference between 
the parties in the cause be referred ; the arbitrator 
has power to award that the assignees shall repay 
a part of the sum already received, if it appear to 
have been paid by mistake. The only case where 
a party shall be bound by the payment of money, 
though by mistake, is where it is paid into ct. 
under a rule-—MALCOLM v. FULLARTON (1788), 
9 Term Rep. 645; 100 E. R. 347. 

582. -]—The ct. refused an injunction to 
restrain pltfs. in an action at law from taking out 
of ct. money which defts. at law had paid into ct. 
in an action, in ignorance that upon such payment, 
pltfs. at law were entitled to stay their action, & 
take the sum so paid. Such ignorance or in- 
advertences does not amount to that kind of mis- 
take against the consequences of which equity will 
interpose to relieve. 

If the payment of the money into ct. by the co. 
gives pltfs. at law the right of taking the moncy 
out of ct., I do not see there is any equity to 
restrain them. The facts of the case were well 
known to the co.; & although they may have made 
the payment in ignorance of the legal consequences, 
it does not appear to me to amount to such a 
mistake as calls for the interference of a ct. of 
equity (WIGRAM, V.-C.).—GREAT WESTERN Ity. 
Co. v. CRIPPS (1846), 5 Ilare, 91; 4 Ry. & Can. Cas. 
473; 67 E. R. 840. 

583. .|—The ct. will not order money paid 
into ct. by deft. through a mistake to be restored 
to him. Though perhaps in case of fraud they 
may.— VAUGHAN v. BARNES (1801), 2 Bos. & LP. 
392 ; 126 EK. R. 1346. 

584. Sums allowed in account.|—-SKYRING v. 
GREENWOOD, No. 537, ante. 

585. |\—(1) By a marriage settlement, 
a sum of £30,000 Irish currency was vested in 
trustees, upon trust, out of the interest & dividends 
of two equal third parts of it, together with the 
interest & dividends of the remaining third part, 
to make up the annual sum of £500, & pay such 
annual sum to the husband & wife during the life 
of A. :—Held: the husband & wife were entitled 
during the life of A. to the income of the remaining 
third part, whether it did or did not exceed £500 
per annum. 

(2) A person, who by mistake had received for 
some years a less income than he was entitled to 
under his marriage settlement, held, under the 
circumstances of the case, to be entitled to have 
the difference made up to him out of the estate of 
deceased settlor.—Davis v. MORIER (1845), 2 
Coll. 3038; 63 KE. R. 745. 

«nnotation :—As to (2) Distd. Rogers », Ingham (1876), 

3 Ch. D. 351. 

586. 
Not allowance on account.| 














Mere non-demand of full amount— 
A rate having been 
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made in pursuance of 18 & 19 Vict. c. 70, s. 18, a 
railway co. occupying land in the parish were 
correctly rated in the rate book at their full net 
annual value, but owing to a mistaken belief on 
the part of the overseers that the co. had been 
incorrectly so rated, & that the land in question 
was within the exemptions in 18 & 19 Vict. c. 70, 
a demand note for one-third only of their full share 
of the rate was sent to the co., who paid no more 
than such third accordingly. In each of the three 
succeeding years, similar demand notes for one- 
third only were sent to & paid by the co., notwith- 
standing that they continued to be correctly rated 
in the rate book at the full net annual value. In 
the fifth year the overseers discovered the mistake, 
& sought to recover from the co. the unpaid two- 
thirds for each of the four preceding years, as 
arrears under 17 Geo. 2, c. 38, s. 11 :—Held: the 
money sought to be recovered was arrears within 
17 Geo. 2, c. 38, s. 11, & the overseers were not 
estopped from recovering it by reason of the 
delivery of the incorrect demand notes by their 
predecessors. 

It was said that the case came within the rule of 
Skyring v. Greenwood, No. 537, ante, that money 
allowed in account under a mistake of Jaw cannot 
be recovered back, & that the non demand of the 
two-thirds was equivalent to an allowance in 
account. But I do not think that this could in 
any sense be treated as an allowance in account. 
The money was not allowed ; it was merely not 
claimed. I can see no reason why the money 
should not be paid (SMITH, J.).—R. v. BLENKINSOR, 
[1892] 1 Q. B. 48; 61 L. J. M. C. 45; 66 L. 1. 
187; 56 J. P. 246; 40 W. R. 272, D.C. 

An Sent Gill v. Mellor, Gill v. Monday, [1924] 


Acceptance of composition by creditor.|-— 
See BANKRUPTCY, Vol. V., p. 1128, No. 9171. 

Money paid in discharge of ultra vires loan.|-— 
See BUILDING SOCIETIES, Vol. VII., pp. 491, 492, 
No. 227. 

Money paid under void & illegal contracts. |— 
See CONTRACT, Vol. XITI., pp. 281 ef seq. 

Money paid by infant.|) —- See INFANTS, Vol. 
XXVIITI., pp. 163, 164, Nos. 202-208. 

Premiums paid by persons having no insurable 
interest.|——See INSURANCE, Vol. XXIX., p. 62, 
No. 212. 

Omission to deduct taxes.|—-See INcomMm ‘Tax, 
Vol. XXVIII., pp. 72, 73, Nos. 381-391; LAanp 
Tax, Vol. XXX., p. 302, Nos. 33, 34. 

Payment of rent.|—See LANDLORD & TENANT, 
Vol. XXXI., pp. 201, 300, 573, Nos. 4366-4369, 
4456-4457, 7207. 





Secr. 4.—MONEY PAID UNDER COMPULSION. 
See CONTRACT, Vol. XII., pp. 528-532, 555-561, 
Nos. 43896-4427, 4611-4665. 
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Part I.—Money. 


Sect. 1.—IN GENERAL. - 

1, What constitutes money — Exchequer bills.] 
—HExchequer bills, if received as cash, may be 
treated as money, under a count for money had 
& received.—DOUGAN v. BOLLAND (1826), 5 B. & C. 
622; 8 Dow. & Ry. K. B. 435; 4L.3.0.S. K. B. 
278; 108 E. R. 282. 

——.]—-See CONTRACT, Vol. XII., pp. 520, 521, 
546, 547, Nos. 4327-4332, 4537-4549; Wuzts. 
Bank of England notes.|—See BAanxsrs, 
Vol. III., pp. 129-130, Nos. 52-55; Bank of 
England Act, 1833 (c. 98), s. 6. 

Tender.|—See CONTRACT, Vol. XII., p. 319, Nos. 
2634-2639. 

Legal tender.|—-See Part II., Sect. 1, post. 

Payment.]—-See CONTRACT, Vol. XII., pp. 447 et 
seq. 

Appropriation of payments.|—See ConTRAct, Vol. 
XII., pp. 474 et seg. 

Coinage—The Royal Prerogative.|—Sce Con- 
STITUTIONAL Law, Vol. XI., pp. 502, 557, Nos. 46, 
569-571. ; 

Coinage offences. ]——See CRIMINAL Law, Vol. XV., 
pp. 718-7238, Nos. 7759-7823. 

Theft of coin.|—See Criminatu Law, Vol. XV., 
pp. 620, 621, Nos. 6492, 6506-6509. 





SEcT. 2.— MONEY HAS NO EARMARK.” 


2. Extent of doctrine—-How far money can 
be followed.|—WHITECOMB v. JAcoB (1710), 1 


Salk. 160; 91 EK. R. 149. 

Annotations :—Folld. Taylor v. Plumer (1815), 3 M. & S. 
562. Consd. He West of England & South Wales District 
Rank, Hr p. Dale (1879), 11 Ch. D. 7723; Re Hallett’s 
Estate, Knatchbull v. Hallett (1880), 13 Ch. D. 696. 
Apld. Patten v. Bond (1889), 60 L. T. 583. Refd. Scott 
*® Surman (1742), Willes, 400; Banque Belge Pour 


1,’Ktranger v. Hambrouck, (1921] 1 K. B. 321. Mentd. 
Ryall vw. Rolle (1749), 1 Atk. 165. 
3. -|}— THomas v. Wuire_ (1715), 








cited 1 Burr. at p. 458. 
Annotalion :—Refd. Miller v. Race (1758), 1 Burr. 452. 
4 —Money has no earmark, & 
if invested in land or other things it cannot be 
pursucd ; therefore if a receiver of rents, or if an 
exor. in trust lays out the rents or the assets in a 
purchase of lands in fee, & dies insolvent, the 
purchase will not be liable ; but where A. receives 
a sum of money, which he covenants to lay out 
in land to be settled to certain uses, & afterwards 
purchases an estate which he does not settle, but 
does by writing own that this purchase was made 
with the trust money, this binds the estate, & is 
a declaration of trust.—DErG v. Dea@ (1727), 2 
P. Wms, 412; 24 EB. R. 791. 
Annotations :—Mentd. Baily v. Ploughman (1729), Mos. 95 ; 
Hall v. Kendall (1730), Mos. 328. 
«De .|—It has been quaintly said, 
‘ that the reason why money cannot be followed is, 
because it has no earmark”: but this is not true. 
The true reason is, upon account of the currency 
of it: it cannot be recovered after it has passed 
in currency. So, in case of money stolen, the true 
owner cannot recover it, after it has been paid 
away fairly & honestly upon a valuable & bond 
fide consideration: but before money has passed 
in currency, an action may be brought for the money 
itself (LorD MANSFIELD, C.).—MILLER v. RAcE 
(1758), 1 Burr. 452; 2 Keny. 189; 96 IE. R. 1151. 
Annotations :—Apld. Grant v. Vaughan (1764), 3 Burr. 1516 ; 
Peacock v. Rhodes (1781), 2 Doug. K. B. 633. Consd. 














Snow vw. Peacock (1826), 3 Bing. 406; 
1835),1 Y. & O. Ex. 644; Litchfield Union Grdns. »v. 
reene (1.857), 1H. & N. 884. Apld. Goodwin v. Robarts 
(1875), L. R. 10 Exch. 337; London & County Banking 
Co. v. London & River Plate Bank (1888), 21 Q. B. D. 
535. Consd. Moss v. Hantook, (1899) 2 Q. B. 111; 
Banque Belge Pour L’Ktranger v. Hambrouck, [1921] 
1 K. B. 321. Refd. Clarke v. Shee (1774), 1 Cowp. 197; 
Wright v. Reed (1790), 3 Term Rep. 554: Lawson v, 
Weston (1801), 4 Esp. 56; Glyn v. Baker (1811), 13 Eust, 
509; Wookey wv. Pole (1820), 4 B. & Ald. 1; Gill v. 
Cubltt aneee: 3 B. & C. 466; Camidge v. Allenby (1827), 
6B. & C. 373 ; Lang v. Smyth (1831), 7 Bing. 284; Hasley 
v. Crockford (1833), 10 Bing. 243; Keene v. Beard (1860), 
8 C. B. N.S. 372. Mentd. R. v. Sadi & Morris (1787), 1 
Leach, 468; Mead v. Young (1790), 4 Term Rep. 28; 
Stuart v. Bute (1806), 11 Ves. 657 ; Robinson v. Reynolds 
hide YF B.196 ; Re Craven, Crowdson v. Cruvon (1908), 


6. ——.]|— The dictum that money has 
no earmark must be understood in the same way ; 
1.@ a8 predicated only of an undivided & undis- 
tinguishable mass of current money. But money 
in a bag, or otherwise kept apart from other 
money, guineas, or other coin marked, if the fact 
were so, for the purpose of being distinguished, are 
so far earmarked as to fall within the rule on this 
subject, which applies to every other description 
of personal property whilst it remains, as the 
property in question did, in the hands of the 
factor, or his general legal representatives (LORD 
ELLENBOROUGH, C.J.).—TAYLOR v. PLUMER (1815), 
3M. & S. 562; 2 Rose, 457; 105 E. R. 721. 
Annotations :—Folld. Twiss v. White (1826), 3 Bing. 486. 

Apld. Re Hammond, Ez p, Brook (1869), 20 L. 'T._547 ; 

ke Strachan, Ex p. Cooke jae 6), 4 Ch. D. 123. Folld. 

Birt v. Burt (1877), 36 L. 7. 943. Expld. ite Hallott's 

state, Knatchbull v. Hallett (1880), 13 Ch. D. 606. 

Folld. Collins v. Stimson & France (1883), 52 L. J. Q. b. 

440. Apld. Patten v. Bond (1889), 60 L. T. 583. Distd. 

Lister v. Stubbs (1890), 62 L. T. 654. Consd. Sinclair v. 

Broughum, (1914) A. C. 398; Banque Belgo Pour 

L’Ktranger v. Hambrouck, [1921] 1 K. B. 321. Refd. 

Neate v. Harding (1851), 6 Hxch. 349; Muttyboll Seal v, 

Dent (1853), 5 Moo. Ind. App. 328; Ashmall »v. Wood 

1856), 28 L. T. O. S. 30; Re West of England & South 

ales District Bank, Az p. Dalo (1879), 11 Ch. D. 772; 

Harris v. Truman (1881),7Q. B. D. 340; Crowther v. 

Elgood (1887), 56 L. J. Ch. 416; King v. Hutton, [1899] 

2Q. B. 555; Moss v. Hancock, [18099] 2 Q. 3B. 111. entd. 

Sheppard v. Shoolbred (1841), Car. & M. 61; Walshe v. 

Provan (1853), 1 C, L. R. 823; it. v. Bunkall (1864), 3 

New Rep. 492. 

7. -|}—It may be that the true 
meaning of the saying that money has no earmark 
is that when current coins of the realm have 
passed bond fide from hand to hand: as currency & 
as money they are considered, for all purposes of 
property in them, not to be identifiable. They 
become merely so much money in the possession 
of the person to whom they have passed. If 
it is a sovereign, then for all purposes of the 
property twenty shillings or eight half-crowns are 
the legal equivalent of the sovereign. If the pay- 
ment to the man has been made in error the right 
against him is, as a rule, merely to recover so much 
money, & not the identical coins. ... The point 
only arises upon the passing of the coins from one 
person to another as money. The doctrine that 
money has no earmark, whatever it means, is 
undoubtedly a doctrine of our law (CHANNELL, J.). 
—Moss v. Hancock, [1899] 2 Q. B. lll; 68 
L. J. Q. B. 657; 80 L. T. 693; 63 J. P. 517; 47 
W. R. 698; 15 'T. L. R. 353; 43 Sol. Jo. 479; 19 
Cox, C. C. 324. 
Annotations :—Consd. R. v. Dickinson, [1920] 3 K. B. 582. 

Refd. Banque Helge Pour L’Etranger v. Hambrouck, 

(1921) 1 K. B. 321. 

8. ——.]— A building society, formed 
under the Building Societies Act, 1836 (c. 32), 
with powers of borrowing, in addition to the 


Glyn »v. Soares 
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legitimate business of a building society, established 
& developed a banking business on a large scale, 
which was admitted to be ultra vires. A winding- 
up order was made, & the assets of the society, 
after payment of the outside creditors & the costs, 
were more than sufficient to pay the members in 
full, but were not sufficient to pay them & also the 
depositors in the bank in full:—Held: the 
depositors could not maintain an action for money 
had & received in respect of the money borrowed 
by the society ultra vires, but they could recover 
money which they could trace into the hands of 
the society as actually existing assets, & on this 
footing the members of the society & the depositors 
were entitled to rank pari passu in the distribution 
of the assets, in proportion to the amounts properly 
credited to them in respect of their advances. 

The difficulty of establishing a title in rem in this 
case arises from the apparent difficulty of following 
money. In most cases money cannot be followed. 
When sovereigns or bank notes are paid over as 
currency, so far as the payer is concerned, they 
cease ipso facto to be the subjects of specific title 
as chattels. If a sovereign or bank note be offered 
in payment it is, under ordinary circumstances, no 

art of the duty of the person receiving it to inquire 
into title. The reason of this is that chattels of 
such a kind form part of what the law recognises 
as currency, & treats as passing from hand to 
hand in point not merely of possession, but of 
property. It would cause great inconvenience to 
commence if in this class of chattel an exception 
were not made to the general requirement. of the 
law as to title. But the exception is not extended 
beyond the limits which necessity imposes. If 
money in a bag is stolen, & can be identified in the 
form in which it was stolen, it can be recovered in 
specie. Even if it has been expended by the 
person who has wrongfully taken it in purchasing 
some particular asset, that asset, if capable of 
being carmarked as purchased with the moncy, 
can be claimed by the true owner of the money. 

This is a principle not merely of equity, but of the 

common law (LORD HALDANE, C.).—SINCLAIR Uv. 

BROUGHAM, [1914] A. C. 398; 83 L. J. Ch. 465 ; 

111 L. T. 1; 80 T. L. R. 315; 58 Sol. Jo. 302, 

H. L.; varying S. C. sub nom. Re BIRKBECK 

PERMANENT BENEFIT BUILDING SociEty, [1912] 

2 Ch. 183, C. A. 

Annotations :—Consd. Banquo Belge v. Hambrouck, [1921° 
1 K. B. 321. Refd. James Roscoe (Bolton) v. Winder, 
11015] 1 Ch. 62; Hammorton v. Dysart, {1916] 1 A. C. 
57; John v. Dodwell, [1918] A. C. 563; Dominion Coal 
Co. v. Maskinonge 8.8. Co., [1922] 2 K. B. 132; Holt v. 
Markham, [1923] 1 K. B. 504; Cantiare San Rocco 
S. A. v. Clydo Shipbuilding & Engineering Co., [(1924' 
A.C, 226. Mentd. Brougham v. Dwyer (1913), 108 L. T. 
504; Leslie v. Sheill, (1914) 3 K. B. 6 i 


Knightsbridge Electric Lighti 


Klectric Lighting Co. (1918), 87 L. J. K. B. 565 ; 
Corpn. v. Fenwick (1923), 129 L. T. 766; Bowling v. 


Cox, [1926] A. C. 751. 


9. -] — Deft. H., having possessed 
himself of crossed cheques which were drawn on 
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pltf. bank in his favour & which purported to be 
drawn by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the amounts. 
H. drew out these amounts & paid some of the 
money without valuable consideration to deft. S., 
who in turn paid into her account with deft. bank 
a portion of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid into 
her account with deft. bank any money except 
money which was part of the proceeds of H.'s 
frauds. In an action for a declaration that the 
money standing to the credit of S. with deft. bank 
was the property of pltf. bank :—Held: on the 
assumption that H. obtained a voidable title to 
the proceeds of the cheques, yet pltf. bank had 
established their right to the money claimed, as it 
was capable of being traced.—BANQUE BELGE 
Pour L’ETRANGER v. HHAMBROUCK, [1921] 1 K. B. 
321; 90 L. J. K. B. 322; 37 T. L. R. 763; 65 
Sol. Jo. 74; 26 Com. Cas. 72, C. A. 

Button ee Jones v. Waring & Gillow, [1925] 2 


10. ——- ——— Money held in fiduciary capa- 
city.|—If money held by a person in a fiduciary 
capacity, though not as a trustee, has been paid 
by him to his account at his bankers, the person 
for whom he held the moncy can follow it, & has 
a charge on the balance in the bankers’ hands.— 
Re HALuett’s Estate, KNATCHBULL v. HALLETT 
(1880), 18 Ch. D. 696; sub nom. Re TALLETT’S 
EstaTE, KNATCHBULL v. HALLETT, COTTERELL v. 
HALLETT, 49 L. J. Ch. 415; 42 L. T. 421; 28 
W. it. 782, C. A. 

Annotations :—Consd. Re Mawson, Fa p. Hardcastle (1881), 
44 L. T. 523. Distd. New Zealand & Australian Land Co. 
v. Watson (1881), 7 Q. B. D. 374. Consd. Collins v. 
Stimson (1883), 11 Q. B. D. 142. Apld. Re Murray, 
Dickson v. Murray (1887), 57 L. T..223. Consd. Hancock 
v. Smith (1889), 41 Ch. D. 456. Distd. Ellis v. Goulton, 
[1893] 1 t B. 350. Consd. He Hallett, ed Blane, [1 894] 

2 Q. B. 237. Distd. Wilsons & Furness-Leyland Line v. 

British & Continental Shipping Co. (1907), 23 T. L. R. 

397. Consd. Sinclair v. Brougham, [1914] A. C. 398. 

Apld. He Dacre, Whitaker v. Dacre (1915), 85 L. J. Ch. 274. 

Consd. James Roscoe (Bolton) v. Winder, [1915] 1 Ch. 62 ; 

Banque Belge Pour L’Etranger v. Hambrouck, [1921] 

1K. B. 321. Refd. Kirkham w. Peel (1880), 43 L. T. 171; 

Marten v. Rocke, Eyton (1885), 53 L. T. 946; Re Miller, 

dex p. Official Receiver, [1893] 1 Q. B. 327; He Stenning, 

Wood vw. Stenning, [1895] 2 Ch. 433; Re Wreford, 

Carmichael v. Rudkin (1897), 13 T. L. R. 153; Moss »v. 

Hancock (1899), 2 Q. B. 111; Mutton v. Peat (1900), 

8&2 L. T. 440; Re Oatway, Heortslet v. Oatway, [1903] 

2 Ch. 356; Davis v. Petrie, [1906] 2 K. B. 786. Mentd. 

Harris v. Truman (1881), 7 Q. B. D. 340; Lyellv. Kennedy 

(1887), 18 Q. B. D. 796; Cory v. Turkish Steamship 

Mecca, The Mecca, [1897] A. C. 286; Grunnell ». Welch, 

[1905] 2K. 8.650; Re St. Mark’s, Wimbledon, Wimbledon 

v. Eden, |1908) P. 167 ; Burdett v. Horne & Horne (1911), 

27 T. L. R. 402; Galula v. Pintus (1911), 104 L. T. 574; 

Kreglinger v. New Patagonia Meat & Cold Storage Co., 


[1914] A. C. 25; Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189. 


Trust funds.]—See TRUSTS. 

.]—See, also, AGENCY, Vol. I., pp. 
562-566, Nos. 2094-2119; BANKERS, Vol. III., 
pp. 185, 186, Nos. 359-365 ; BANKRUPTCY, Vol. V., 
pp. 719-722, Nos. 6261-6281 ; Burtp1NG SOCIETIES, 
Vol. VII., p. 498, No. 236; BExxEcuTors, Vol. 
XXIII., pp. 427-434. 
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Part I].—Currency and Rate of Exchange. 


Sect. 1.—WHAT IS CURRENCY. 

In England.)]—See, generally, Coinage Act, 1870 
(c. 10), Coinage Act, 1891 (c. 72); ConrrRact, 
Vol. XII., pp. 328, 329, Nos. 2733~2739. 

Bank notes.|—See Bank of England Act, 
1833 (c. 98),8.6; BANKERS, Vol. ITI., pp. 129, 130, 
Nos. 52-55. 

Treasury notes.|—Sce Currency & Bank 
Notes Act, 1914 (c. 14). 

11. Abroad—Notes issued by recognised govern- 
ment.|—The only question in the case was what at 
the present time was Russian currency. It was 
really a question rather for the Foreign Office than 
for a judge, but he must give the best opinion 
that he could on it. In his view metal coinage was 
excluded. The Imperial rouble notes were 
currency ; & as the Kerensky Govt. was a successor 
of the Tsar’s Govt., &, while it was in existence, 
was recognised throughout Russia & by our own 
Govt., he thought that Kerensky notes also must 
be considered currency. Bolshevist notes were 
on a different footing; the Bolshevist Govt. had 
never exercised authority over the whole country 
& had never been recognised by England; he 
thought, therefore, that Bolshevist notes must 
be ruled out. The result was that defts. must 
pay in London such a sum in English currency 
as Was represented by the number of roubles held 
by them, treating both Imperial notes & Kerensky 
notes, at the respective values, as Russian currency 
(BAILHACHE, J.).—LINDSAY, GRACIE & Co. »v. 
RUSSIAN BANK FOR FOREIGN TRADE (1918), 34 
T. L. R. 443. 

12. ——— Treasury notes made legal tender by 
foreign government.|—In an action brought to 
administer the trusts of a fund settled by an 
indenture dated Mar. 23, 1887, an inquiry was 
ordered whether the persons who had become 
entitled on the death of the tenant for life, who 
died on Jan. 19, 1920, to shares of the trust fund, 
which was represented by a fund in ct., had 
encumbered their shares. The master by his 
certificate, dated Nov. 24, 1922, found that F. 
had not encumbered her share, that Edwin von B. 
had absolutely assigned his share to M., who, 
on Nov. 23, 1911, had assigned it by way of mtge. 
to a Dutch bank to secure the repayment of a 
sum of German reichsmarks, & that Egon von B. 
had, on Feb. 12, 1906, also assigned by way 
of mtge. his share to another Dutch bank to secure 
the repayment of a sum of German reichsmarks. 
The master further found that there were due to 
the Dutch banks certain sums in German reichs- 
marks. On further consideration the ct. was 
asked to apportion the mtge. security in the proper 
proportions between the mtgors. & mtgecs., & it 
was therefore necessary to convert the sums found 
due in reichsmarks into English currency. At the 
date of the execution of the mtges. the creditors 








PART II. SECT. 1. 


a. Whether dollars & cents—Within 2 
Geo. 4, c. 13.}—Dollars & cents are 
not New York currency within 2 

20. 4, c. 13.—PHINNY v. STEVENSON 
(1841), 1 U. C. R. 428.—CAN. b. C 


Great Britain 


ing the words “sterling currency of 
,” the rent was payable 
in Irish currency only.—WHELAN v. 
idea (1841), 1 Leg. Rep. 309.— 


ovenant made in Toronto—Debt CU. 


could under German law have insisted on payment 
in gold, but by a German Imperial Statute of 
Aug. 4, 1924, it was provided that Imperial 
Treasury notes should be legal tender & that any 
agreement made before July 31, 1914, for the 
payment of any debt in gold should, until further 
order, not be binding on the debtor, & no further 
order had been made :—Held : (1) the loans were 
loans of foreign money, involving on the one side 
an obligation to pay, & on the other side an 
obligation to accept payment in whatever at the 
date of repayment was legal tender & legal currency 
in the foreign country whose money was lent, & 
the covenants to pay specified sums in reichsmarks 
were satisfied under the German law now in force, 
by the payment in Treasury notes of sums so 
specified. (2) The date for the conversion of the sums 
of money found due in marks into English currency 
was the date of the master’s certificate.—e 
CHESTERMAN’S TRUSTS, MOTT v. BROWNING, [1923] 
2 Ch. 466; 93 L. J. Ch. 263; 130 L. T. 109, C. A. 


Annotations :-—.As to (1) Apld. Anderson v. Equitable Assco. 
Soc. of United States (1926), 134 L. T. 557. 4s tu (2) Refd. 
Ellis’ Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 


SEcT. 2.—CURRENCY IN WHICH DEBT 
PAYABLE. 
SUB-SECT. 1.—IN GENERAL. 

13. Document drawn in Ireland — Sum in 
sterling.|—A bill drawn in Ireland for £256 18s. 
sterling payable in England will be taken to mean 
English money.—TAYLOR v. BooTH (1824), 1 
C. & P. 286, N. P. 

14. -|]— R. became a partner in a 
mercantile house in Ireland, in the year 1801, 
& having no ready money to bring into the firm, 
& bcing in London, he obtained from N. & co., 
London bankers’, a credit for £10,000, by giving 
them his bonds, with warrants of attorney to 
confess judgments to secure the payment of the 
Joan. Four bonds, drawn on Irish stamps by the 
London bankers’ law agent in Ireland, were 
executed there by R., who resided in Ireland, & 
had large estates there, & none elsewhere. Hach 
of the bonds was expressed to be for the sum of 
£5,000, conditioned for the payment of £2,500 
‘* sterling, good & lawful money of Great Britain, 
with legal interest.’’ The last of them was pay- 
able in Mar. 1804. The warrant of attorney to 
each bond was expressed to be to confess a judg- 
ment upon a bond for £5,000 “ sterling, good & 
lawful money of Great Britain, with legal interest 
of like lawful money of Great Britain.’”’ The 
judgments were entered up in the Ct. of K. B., in 
Dublin, in the usual form, & had the word sterling 
only. The £10,000 put to R.’s credit, in the 
London bank, was applied in paying, in London, 








Held: pltfs. were entitled to the 
equivalent of the $516 in New York on 
the day of payment, with interest.— 


MASSACHUSETTS HOSPITAL vv. PRO- 
VINCIAL INSURANCE Co. (1866), 25 
C. R. 613.—CAN. 


in dollars. }—Defts. in Toronto cove- 


PART II. SECT. 2, SUB-SECT. 1. _ 2#nted to pay 

18 i, Document drawn in Ireland— 
Sum in sterling.}—In the case of a 
lease made before tho assimilation of 
the currency :—Held: notwithstand- 


$516 in New York, 
on Aug. 20, 1858, which the 
do, & when sued here in 1865, they A 
claimed to pay in American currency 
at par, though in the meantime it had 
become very much depreciated :— 


c. Zender in Spanish dollara—Cove- 
nant to pay in English currency.) — 
tender of payment in Spanish 
dollars at five shillings each is not 
sufficient, where the party has cove- 
nanted for payment in lawful money of 


failed to 
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by R.’s direction, bills drawn by his partners in 
Ireland. Payments on account were made by R. 
& his agents to N. & co.’s law agent in Dublin, 
in Irish currency, & he acknowledged these pay- 
ments. The assignee of the securities, several 
years after, filed a bill in Ireland, against R.’s 
heir-at-law & exor., claiming full principal & 
interest; & thereupon a question was raised, 
whether the debt was to be repaid in English or 
Irish currency, & with English or Irish interest :— 
Held: the sums secured by the bonds should be 
treated as principal money of English currency, 
bearing English interest, payable in London, with 
exchanges on the payments made by R. on foot 
of the bonds at the rate of the day on which such 
Poe were made.—NOEL v. ROCHFORT (1836), 
é ce Fin. 158; 10 Bli. N. S. 483; 7 E. R. 59, 
15. Salary payable at such place & in such 
manner as directed—Unpaid bills drawn in foreign 
currency—Claim in liquidation in English currency. 
—By an agreement entered into in Englan 
between the manager of a co. carrying on business 
in Chile & the co. it was provided that he should 
be paid an annual salary, at the rate of £1,000 
sterling, by monthly payments, ‘‘ at such place or 
places & in such manner as he may direct.’’ The 
manager, while the co. was carrying on business, 
drew bills upon them from time to time for the 
monthly payments of his salary payable in Chile 
in Chilian dollars, in an amount of dollars that 
would at those dates, at the then rate of exchange, 
be equivalent to the amount of his sterling claim. 
These drafts were not paid by the co.; & on 
the co. subsequently going into liquidation the 
manager claimed to prove in the liquidation for 
the amounts of the unpaid instalments calculated 
in pounds sterling, the rate of exchange having 
fallen since the dates when the bills were drawn :— 
Held: the co. not having paid the manager in 
the manner in which he “ directed” by drawing 
the bills, his position was that of a person whose 
salary, at the rate of £1,000 per annum, was 
unpaid; & he was entitled to prove for his unpaid 
salary at the sterling rate-——Re TALTaL CHILE 
ee Co., Lrp. (1895), 73 L. T. 422 ; 12 T.L. RB. 
16. Mortgage debt — Money of same kind as 
that lent.|—An English bank obtained a loan 
from a Kussian bank on the security of certain 
bonds. A question having arisen upon the con- 
struction of the contract’ whether the loan was 
repayable in roubles or in sterling, the borrowers 
commenced an action against the lenders in the 
K. B. Div., which was transferred to the Com- 
mercial Ct., claiming a declaration that they were 
entitled to the possession of the bonds upon pay- 
ment of the amount of the loan in roubles, & an 
Injunction restraining the lenders from parting 
with the bonds save by delivery of the same to the 
borrowers against such payment. The judge 
held, upon the construction of the correspondence 
as pleaded, that the loan was repayable in sterling 
& dismissed the action. The Ct. of Appeal, after 
allowing an amendment which let in some further 
correspondence, declared that the loan was repay- 
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able in roubles, & gave liberty to the borrowers to 
take proceedings in the Ch. Div. to redeem their 
securities, but granted no further relief in the 
action :—Held: the loan was repayable in roubles, 
&, notwithstanding that the action, being an action 
for relief which was incidental to a redemption 
action, was brought in the wrong ct., there was in 
the circumstances no ground for interfering with 
the discretion of the Ct. of Appeal in making the 
declaration or in allowing the amendment.— 
RUSSIAN COMMERCIAL & INDUSTRIAL BANK v. 
BRITISH BANK FOR FOREIGN TRADE, LTD., [1921] 
2 A.C. 4388; 90L. J. K. B. 1089; 126 L. T. 35; 
37 T. L. R. 919; 65 Sol. Jo. 783, H. L. 


Annotations :-—Mentd. Prosperity v. Lloyds Bank (1923), 
39 T. L. R. 372; Public Trustee v. Elder, [1926] Ch. 776. 


17. .|— Pltfs., a British bank, ob- 
tained from defts., a Russian bank, on the 
security of certain bonds, a loan of 750,000 Russian 
roubles, in June, 1914, when the currency was 
based on the gold rouble. At that time 750,000 
Russian roubles represented £78,206, but subse- 
quently they became almost valueless owing to 
the issue of paper currency uncovered by gold. 
In an action for redemption :—Held: the loan was 
repayable in paper roubles issued by the authority 
of the Russian Govt. & in use at the material 
date, & upon payment of the principal & interest 
in roubles & of the costs in English money pltfs. 
were entitled to redemption. 

If he [the mtgor.] made repayment in full in the 
kind of money actually advanced to him—paper 
roubles issued by the authority of the Russian 
Govt.—it did not matter whether that paper 
money was legal tender in or out of Russia... . 
A further defence was that the debt was repay- 
able at expiration of nine months from the date 
of the loan, & that from that date pltfs. were in 
default & could only redeem by payment of a 
sum equivalent to the value of 750,000 roubles at 
the rate of exchange current at that date.... 
Pitf. could not have been called upon to repay 
except in exchange for their securities, which being 
in Belgium could not be forthcoming. ... The 
authorities as to the date when rate of exchange 
has to be taken, which had been cited, did not 
apply... . Defts. said pltfs. in a redemption action 
sought equitable relief & must act equitably ... 
& in my opinion in the case of a loan of paper 
roubles the risk of depreciation or the benefit 
of appreciation lies with the lender (RUSSELL, J.). 
—BRITISH BANK FOR FOREIGN TRADE, LTD. v. 
RUSSIAN COMMERCIAL & INDUSTRIAL BANK (1921), 
38 T. L. R. 65. 

Annotations :—Oonsd. Anderson v. Equitable Life <Assce. 


Soc. of United States (1926), 134 L. T. 557. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, [1923] 2 Ch. 466. 








SUB-SECT. 2.—MONEY CHARGED ON LAND. 

18. Instrument made in England—Portions out 
of land in Ireland.|—-PHiIpPs v. ANGLESEA (EARL) 
(1721), 1 P. Wms. 696; 2 Eq. Cas. Abr. 220; 24 


BH. R. 576, L. C. 
Annotations :-—Refd. Lansdowne v. Lansdowne (1820), 2 
Bli. 60 ; Noel v. Rochfort (1836), 10 Bli. N. S. 483. 


19. ——— Annuity out of land in Ireland.|— 
One by will made in England devises an annuity 





Groat Britain.—-BLADESTON »v. T 
(1823), 1 Nfid. L. R. 334.—_NFLD. meee 
d.——— ——.}—-Hany v. GapDE 
(1823), 1 Nfid. L. R. 298.—-NELD. 

e. Sterling.}— Under the ] 
tender sterling money oannat. i 
tendered in discharge of demands in 
currency until their value in respect 


f. Payment in 


of one another is fixed & determined 
by law.—BROOKING v. THOMAS (1854), 
4 Nfid. L. R. 1.—NFLD. 


Price of goods fixed in foreign currency.] 
—When the price of goods sold is 
given in a foreign curren 

absence of any term in the contract to 


the contrary, payment may be made 
in local currency of the place of pay- 
ment of a value reo saps to the price 
agreed upon at the rate of exchenge 
ruling at the date when payment ) 
due.— BARRY, CALNE & Co. (TRANS- 
VAAL), LTD. v. JACKSON’S, LTD., [1922] 
C. P. D. 372.—S. AF. 


local currency — 


cy, in the 
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in trust for his wife out of lands in Ireland, testator 
& his wife & the trustee residing in England, the 
annuity shall be paid in England & the estate 
bear the charge of thereturn. Soif onein England 
gives by will a legacy out of lands in Ireland the 
legacy shall be paid in England & in English money. 
—WALLIS ¥. BRIGHTWELL (1722), 2 P. Wms, 88 ; 
2 Kq. Cas. Abr. 62; 24 BH. R. 652, L. C. 

Annotation :—Consd. Lansdowne v. Lansdowne (1820), 2 


20. Rentcharge on land in Ireland.)— 
Prior to 6 Geo, 4, c. 79, an English lady married 
an Irish gentleman. By their settlement, which 
was executed at Bath where the marriage was 
solemnised, it was recited that the gentleman had 
agreed to charge certain of his estates in Ireland 
with the payment of a rentcharge of £1,000 a 
year to the lady for life in case she should survive 
him, but the sum secured to her by the deed was 
expressed to be £1,000 a year sterling lawful 
money of Ireland :—Held: she was entitled to 
£1,000 a year sterling.—CorE v. CopE (1846), 15 
Sim. 118; 15 L.J.Ch. 274; 60 EB. R. 562. 
Annotation :—Refd. Bourne v. Hartley, Bourne v. Mahon 

(1854), 2 Kq. Rop. 910. 

21. Instrument made out of England — Annuity 
charged on land in Ireland.|—Testator by his will 
made in Ireland prior to 6 Geo. 4, c. 79, bequeaths 
an annuity & dies domiciled in England after that 
Act was passed. The annuity is to be paid according 
to the rate of Irish currency. HoOLMEs v, HOLMES 
(1830), 1 Russ. & M. 660; 8 L. J. O. S. Ch. 157; 
39 H. R. 253. 

22. ——.] — Lands in Ireland were 
charged with a sum of £5,000 ‘“‘ lawful money of 
Ireland.’”’ 6 Geo 4,c. 79, was passed subsequently 
& afterwards the money became raisable :—Held : 
the money must be paid in Irish currency, accord- 
ing to the direction of 6 Geo. 4,c. 79. In this case 
before the parties must have had some meaning 
& some intention when they say ‘‘ lawful money 
of Ireland.’’ I apprehend that they could mean 
nothing but this, that the £5,000 was to be paid 
according to the value of the Irish currency 
(Woop, V.-C.).— BOURNE v. HARTLEY, BOURNE wv, 
MAHON (1854), 2 Eq. Rep. 910; 23 L. T. O. S. 
219; 18 Jur. 532. 

23. Portions partly payable out of land 
in Ireland.]—A settlement was made in Ireland of 
estates some of which were situate there & the 
rest in England by which the estates were limited 
to trustees for a term of years for raising at a 
future time £10,000 for portions; & interest at 
£5 per cent. was to be raised out of the rents for 
the children’s maintenance in the meantime ; 
but the settlement was silent as to the rate of 
interest or the portions after they became payable : 
—Held: the £10,000 must be raised in Irish 
currency; but not with Irish intercst but 4 per 
cent. according to the usual course of the ct.— 
YOUNG v. WATERPARK (LORD) (1842), 13 Sim. 199 ; 
11 L. J. Ch. 367; 6 Jur. 656; 60 H. R. 773 on 
appeal (1845), 15 L. J. Ch. 63. 


Annotations :—Distd. Balfour v. Cooper (1883), 23 Ch. D. 
472. Mentd. Cox »v. Dolman (1852), 2 De G. M. & G. 592; 
Hughes v. Williams, Chappell v. Rees (1852), 16 Jur. 415 ; 
Petre v. Petre (1853), 1 Drew. 371; Mansfield v. Ogle 
(1855), 1 Jur. N.S. 414; Snow v. Booth (1856), 2 Jur. N.S. 
244,n.; Blower v. Blower (1858), 5 Jur. N. 8. 33; 
Burrowes v. Gore yeeee). 6 H. L. Cas. 907; Knight v. 
Bowyer (1858), 2 De G. & J. 421; Lewis v. Duncombe 
(No. 2) (1861), 29 Beav. 175; Round v. Bell (1861), 31 
L. J. Ch. 127 ; Bulteel v. Plummer (1870), 6 Ch. App. 160 ; 
Re Jordison, Raine v. Jordison, {[1922] 1 Ch. 440. 


24. Portions payable out of land in 
Ireland.|—By a deed of settlement B. was em- 
powered to charge certain lands in Ireland with 
any sum not to exceed £400 a year as jointure 
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for his wife & with any sum not to exceed £2,000 
sterling for his younger children. In exercise 
of the power B. charged the lands with £2,000 late 
Irish currency to be vested in & paid to his younger 
children in equal shares on their attaining 
twenty-one or marriage & he directed in the 
event of his dying before the shares became vested 
that his said children should be entitled to interest 
on their presumptive portions at 5 per cent. by 
way of maintenance from the time of his death 
until such portions should be payable :—Held : 
the £2,000 carried interest at 5 per cent. Irish 
currency from the death of B. until the shares of 
the younger children became payable.—DENNY v. 
DENNY (1866), 14 L. T. 854. 

25. Currency indicated in instrument — Rent- 
charge on land in Ireland.]|—Power in a marriage 
settlement to grant to a wife any annual sum of 
money, or yearly rentcharge to be tax free, & 
without any deduction, & to be issuing out of any 
chargeable upon lands in Ireland, so that such 
rentcharge do not exceed, in the whole, the yearly 
sum of £3,000 of lawful money of Great Britain :— 
Held: a rentcharge appointed under this power 
was payable in Ireland in the currency of England, 
but the appointee was not entitled to have the 
sum transmitted to England free of the charge of 
conveyance & exchange properly so called. The 
lex loci coniractus & the law applicable to cases of 
money charged as a rent payable out of land, where 
no provision as to the place of payment was made 
by the instrument, were inapplicable to a case 
where the instrument itself furnished the means of 
interpretation.—LANSDOWNE (MARCHIONESS) 2v. 
LANSDOWNE (MARQUIS) (1820), 2 Bli. 60; 4 1. R. 


Annotations :-—Apld. Noel v. Rochfort (1836), 10 Bli. N. 8. 
483. Refd. Cope v. Cope (1846), 15 Sim. 118; Bourne v. 
Hartley, Bourne v. Mahon (1854), 2 Eq. Rop. 910. Mentd. 
Powys v. plage te (1854), Kay, 495; Sawyer v. Goodwin 
(1867), 36 L. J. Ch. 578; Peek v. Gurney (1873), L. It. 6 
H. L. 377; Phillips v. Homfray (1883), 24 Ch. D. 439. 

26. Mortgage on colonial land.] — A., 
resident at Amsterdam, being possessed of property 
in Essequibo, in British Guiana, sold it to B., & 
took, as part of the consideration money, a first 
mtge. for 100,000 guilders ‘‘ Holland currency,” 
with interest at the rate of 5 per cent. The terms 
of the mtge. were, that the 100,000 guilders were 
not to be paid during the life of A., but, upon her 
death, to her descendants, if she had any, &, if not, 
to the nephews & nieces of J.; but there was a 
special condition that, if at any time the interest 
should not be punctually paid every year in 
Amsterdam, & A. should be obliged to appoint an 
attorney to demand the same in the colony, the 
interest in that case should be at the rate of 6 per 
cent., instead of 5. The interest was allowed to 
fall in arrear, & A. appointed an attorney to recover 
it in the colony. A. married, & died in the year 
1828, without leaving any descendants, at which 
time the interest was in arrear more than two 
years. In 1836 appcts. purchased this first mtge. 
together with all interest due thereon, from 
persons, who, by a decree of the ducal tribunal of 
Overgonne, the proper ct. for that purpose, were 
declared to be the attorneys of the persons 
described as the nephews & nieces of J. The 
consideration money paid by appcts. was not 
within several thousand pounds of the amount then 
due upon the mtge., including interest. In 1837 
appcts. received from the slave comrs., in respect 
of the first mtge., a sum more than sufficient to 
repay them what they gave for the mtge., but much 
less than what was then actually due upon the 
mtge. In 1838 the mtged. estate was sold, at the 
suit of a second mtgee., &, in the proceedings 
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arising out of that suit, it was decided by the 
Supreme Ct. of Civil Justice in the colony that the 
second mtgee. was preferent over the first, & 
rejected the claims of appcts. The decision of the 
ct. below was founded upon the supposition that 
the Lex Anastasiana, by which an assignee for 
valuable consideration of a debt cannot recover 
more than the consideration which he actually 
paid to the assignor, with legal interest from the 
time of payment, & that the debt was settled by 
the money received from the slave comrs. :— 
Held: (1) in the absence of any fraud by appcts. 
in the purchase of the mtge., & in the absence of 
any authority to show that the Lex Anastasiana 
prevails in the colony, the amount of consideration- 
money given by appcts. was not to enter into the 
question. 

(2) The operation of the condition for increasing 
the interest from 5 to 6 per cent. was not limited 
to the lifetime of A., but circumstances might 
make it inequitable to increase the rate of interest 
after the death of A., or during some portion of 
time after A.’s death. 

(3) By the term ‘ Ilolland currency ”’ coupled 
with the fact that it was to be paid in Amsterdam, 
meant Dutch currency, & not colonial currency.— 
MACRAE v. GOODMAN (1846), 5 Moo. P. C. C. 315 ; 
10 Jur. 555; 13 BH. R. 512, P. C. 

Legacy charged on lands.|—-See Sect. 2, post. 


’ 


SUB-SECT. J.—LEGACY. 

27. Legacy charged on land out of England — 
Will in England.|—WaALLIs v. BRIGHTWELL, No. 
19, ante. 

28. No currency specified—-Other legacies in 
specified currency.|—Testator who lived in Jamaica 
gave legacies to be paid in sterling money in the 
first place, & the two legacies immediately follow- 
ing, generally, without saying in sterling money, 
& at the end of his will several more to be paid in 
sterling money :—Held: pltf. must take his 
legacy in Jamaican money, for his expressing 
himself differently showed a different intention.— 
Era er v. DRAKE (1742), 2 Atk. 465; 26 BE. ht. 
681, L. C. 

-innotations :-—Folld. Malcolin ». Martin (1790), 3 Bro. C. C. 


50. Distd. Lansdowne v. Lansdowne (1820), 2 Bli. 60. 
Refd. Bourke v. Rickotts (1804), 10 Ves. 330. 
29. —--——.| — Legacies, no fund being 





described, to be paid in the currency of the 

country where the will is made.—PiERSON »v. 

GARNET (1786), 2 Bro. C. C. 38; 29 E. BR. 20; 

on appeal (1787), 2 Bro. C. C. 226, L. C. 

Annotations :—Apld. Lunsdowne v. Lansdowne (1820), 2 
Bli. 60. Refd. Malcolm v. Martin (1790), 3 Bro. C. C. 50; 
Bourke v. Ricketts (1804), 10 Ves. 330. Mentd. Clarke v. 
Blake (1788), 2 Bro. C. C. 320; Sprange v. Barnard (1789), 
2 Bro, C. C. 585; Malim +, Keighley (1795), 2 Ves. 529; 
Pushman . Filliter (1795), 3 Ves. 7; Brown vw. Higgs 
(1803), 8 Ves. 561; Morice v. Durhain (Bp.) (1805), 10 
Ves. 522 ; Kirkbank v. Hudson (1819), Dan. 259 ; Henvage 
vw. Andover (1822), 10 Price, 230; Wright v. Atkyns 
Ago Turn. & KR. 143; Foley v. Parry (1833),2 My. & K. 


30. .|] — Testator living in Antigua 
gave legacies described to be sterling ; then another 
without that description, the interest to be paid 








PART II. SECT. 3, SUB-SECT. 1. 


- Debt — Date _on which rate of 
exchange is fixed—IWVhether date of pay- 
ment.}—Where a payment originating 
in one country is to be made in another 
country, & the currency denomination 
specified is the same in both countries, 


e.g., United States & Canada, the rule Sims v. 


is that the payment must be made in 
the currency of the country whero the 
money is payable unless by express 
terms or necessary 
ment in some other currency is 
quired, & the rate of exchange must be 
taken as that of the date on which 
payment should have been made.— 
CHERNENKOFF, 


Money AND MoneEyY-LENDING. 


to the children of J. G. & L. for life, then the 

principal to be divided among the grandchildren :— 

Held: the legacy was only a legacy of current 

money of Antigua.—MALCOLM v. MARTIN (1790), 

3 Bro. C. C. 50; 29 B. R. 402. 

Annotations :—Refd. Bourke v. Ricketts (1804), 10 Ves. 330. 
Mentd. Taniere v. Pearkes (1825), 2 Sim. & St. 383; 
Pearce v. Edmeades (1838), 3 Y. & C. Ex. 246; Arrow v. 
Mellish (1847), 1 De G. & Sm. 355; Doe d. Patrick »v. 
R 1849), 13 Q. B. 100; Abrey v. Newman (1853), 

16 Beav. 431; Penny v. Allen (1857), 3 Jur. N. S. 273 ; 

Wills v. Wills (1875), L. R. 20 Eq. 342. 


Secr. 3.—RATE OF EXCHANGE. 
SUB-SECT. 1.—IN GENERAL. 


31. Value of foreign money lessened by act 
of government—Whether binding on British sub- 
ject.|}—-Du Costa v. CoLE (1688), Skin. 272; 90 
K. R. 1238. 

32. Rate fixed by foreign government — 
Whether binding where commercial rates also 
quoted.|—-Upon the construction of a charterparty 
made in London between parties in London, 
whereby a steamship was chartered for a voyage 
from Buenos Aires to Antwerp, dispatch money & 
commission payable on loading the ship were pay- 
able in sterling :—Held: the place of payment for 
both disputch money & commission on freight was 
English, the rate of exchange at which the amount 
of dispatch money & commission should be inserted 
on a ship’s account made out in Buenos Aires was 
the commercial rate of exchange of the day for 
converting English money into Argentine money, 
& the'legal unit established by the Argentine 
Monctary Law, fixing the rate of exchange for the 
English sovereign at $5.04 gold did not compel 
owners in England to pay charterers also in 
England a higher rate for moneys payable on 
loading at Buenos Aires than the current com- 
mercial rate. —ATLANTIC SHIPPING & TRADING Co. 
v. DREyYFus (Louis) & Co. (No. 2), StarTHAaTos & 
Co. v. DREYFUS (Louis) & Co. (1922), 91 L. J. K. B. 
518; 127 L. T. 415; 38 T. L. R. 556; 15 Asp. 
M. I.. C. 570, H. L. 

33. Legacy — Expressed in foreign currency — 
In foreign country.|—-Legacy in a foreign country 
& coin as sicca rupees by a will in India; if paid 
by remittance to this country the payment must 
be according to the current value of the rupec 
in India without regard to the exchange or the 
expense of remittance. So as to other countries. 
—COCKERELL v. BARBER (1810), 16 Ves. 461; 33 
E. KR. 1059, L. C. 


Annotations :—Refd. Sluysken v. Hunter (1815), 1 Mer. 40 ; 
Manners v. Pearson, {1898] 1 Ch. 581. 


34. Payable out of assets in 
England.|—Testator, domiciled in Jamaica, gave 
legacies in Jamaica currency to J., H., & M., 
persons also domiciled in that island, & desired 
them to be paid out of money due to him on 
certain bonds which the will specified. At his 
death, which happened in Scotland in 1790, no 
such bonds were to be found; but J. was then 
indebted to his estate upon other bonds, in a sum 
which exceeded the value of his legacy, & which, 
&® year after testator’s death, including interest, 
was equal to the amount of the penalties. In 
1794, actions were brought in Jamaica upon those 








W. W. R. 967; 62 D. L. R. 703; 15 
Sask. L. R. 185.—CAN. 


h. Contracted & payable in 
Germany.}--FERGUSON (N. G.) & Co. 
LTp. vw. BROWN & TawsgE, [1917] 2 


Ss. L. T. 2.—SCOT. 


j. Execution decree— Rate of ezx- 
change fixed by Secretary of State for 





implication pay- 
To ° 


(1922] 1 


Part IJ.—Currency anp Rate or EXcHANGE. 


bonds, by testator’s personal representative there, 
& judgments recovered against J. for the full 

enalties & costs; but no attempt was made to 
levy execution upon the judgments, & they 
remained unsatisfied. About the time of testator’s 
death the legatees came to England, & never 
returned to Jamaica, nor did any of them set up 
a claim to their legacies prior to the year 1817. 
In the year 1818 H. & M. assigned their respective 
legacies to pltf., who was the personal representa- 
tive of J., the other legatee; & he, in the year 
1821, when administration was for the first time 
taken out to testator’s estate in England, filed the 
bill for the purpose of enforcing payment :—Held : 
as they were payable out of assets in this country, 
their value was to be computed according to the 
standard par of exchange between Jamaica & 
British currency, & not according to the actual 
rate, at the time of payment.—CAMPBELL v. 
GRAHAM (1831), 1 Russ. & M. 453; 9L. J. O.S. Ch. 
234; 39 E. R. 175, L. C.3 on appeal, sub nom. 
Cn a ae v. SANDFORD (1834), 2 Cl. & Fin. 429, 
Annotations :—Mentd. Baldwin v. Peach (1835), 1 Y. & 

CG. Ex. 453; Grenfell v. Girdlestone (1837), 2 Y. & C. Ex. 

662; Courtenay v. Williams (1844), 3 Hare, 539; Freeman 

v. Dowding (1856), 2 Jur. N.S. 1014; Williams v. Hughes 

(1857), 4 Jur. N.S.42; Pitt v. Dacre (1876), 3 Ch. D. 295; 

Dingle v. Coppen, Coppen v. Dingle, [1899] 1 Ch. 726. 

-.]—See, also, Sect. 2, sub-sect. 3, ante. 

35. Debt —- Contracted in Jamaica — Payable in 
England.|—-Debt contracted in Jamaica, made 
payable in London. ‘The expense of commission 
to the agent, remitting the money, falls upon the 
debtor.—CAsH v. KENNION (1805), 11 Ves. 314; 
32 E.R. 1109, L. C. 

Annotations :—Consd. Manners v. Pearson, [1898] 1 Ch. 581; 

Lebeaupin v. Crispin, (1920) 2K. Bb. 714. Refd. Bertram 

v. Duhamel (1838), 2 Moo. P. ©. C. 212; S.s. Celia v. 

S.S, Volturno, [1921] 2 A. C. 544; Soc. ‘des Hotels du 

Touquoet-Paris-Plage v. Cumming, [1921] 3 K. 3, 459. 

36. Contracted & payable in France— 
Sued for in England—Payment in France in French 
currency pending action.|—Deft., an English lady, 
having in 1914 contracted in France a debt to 
pitfs. of 18,035 francs, undertook to pay that sum 
to them in France in Krench money before the 
end of that year. Deft. did not pay the money 
within the time specified, & in Nov. 1919, by 
which date the value of the French franc as 
expressed in English currency had heavily fallen, 
pltfs. commenced an action against her in England 
on a specially indorsed writ claiming the amount 
of sterling which would have been the equivalent 
of 18,035 francs at the end of the year 1914. 
While the action was pending deft. went to France 
& paid in French money to the then hotel manager 
of pltfs. the sum of 18,035 francs. The manager, 
who did not know the amount of deft.’s debt, nor 
that an action had been begun, did not when taking 
the money intend to accept it in full satisfaction, 
& gave deft. a receipt as for money deposited with 
him. By French law interest is not payable on 
money due in the absence of an express agreement. 
to pay it. Deft. then pleaded that after action 
brought she had satisfied pltfs.’ claim by payment. 
On the question whether upon the facts above 
stated that plea had been established :—Held : 
the debt, being payable in France, in French 
currency, did not cease to be a French debt by 
reason of its being sued for in England, & as, if 
the action had been brought in France, the pay- 
ment made would have been a good discharge 





India.}—PaRAM SUKH v. Ram DAYAL 
(1886), I. L. R. 8 All. 650.—IND. 


__k. Costs 
tnto Indian 


expressed in ster] 
in sterling — Conversion 


currency—When rate of 


exchange fixed.}—In converting into 
Indian currency the amount of costs 


Majesty in Council, the rate of exchange 
is the rate which prevailed at the time 
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of the debt notwithstanding the depreciation of 
the French franc as expressed in English currency 
since the date when the money became due, that 
payment must equally be a good discharge of the 
debt for the purposes of the English action; & 
pltfs. were entitled to recover no more than nominal 
damages for the non-payment at the due date, & 
the costs of action down to plea pleaded.— 

Sociftt& DES H6TELS LE TouQuEtT-PaRIs-PLAGE 

v. CUMMINGS, [1922] 1K. B. 451; 91 L. J. K. B. 

288; 126 L. T. 513; 38 T. L. R. 221; 66 Sol. Jo. 

269, C. A. 

Annotations :—Consd. Re British American Continental 
Bank, Credit General Liegeois’ Claim, [1922] 2 Ch. 589; 
Fe British American Continental Bank, Lisser & Rosen- 
kraz’s Claim, (1923]1Ch. 276. Refd. Pocahontas Fuel Cu., 
Incorporated v. Ambaticlos (1922), 27 Com. Cas. 148; Re 
thesterman’s Trusts, Mott ». Browning, {1923] 2 Ch. 466; 
Peyrae v. Wilkinson, [1924] 2 K. B. 166. 

37. Bill drawn in England—Payable abroad— 
Dishonoured abroad.}|—Where a bill, drawn & 
endorsed in England, & payable abroad, is dis- 
honoured by the acceptor’s non-payment, the 
holder is entitled, as against the drawer, to the 
amount of the re-exchange, that is, the value at 
the rate of exchange on the day of the dishonour, 
of the sum expressed on the face of the bill in the 
currency of the place where it is payable, with 
interest & expenses. 

In an action against the drawer on a bill so 
drawn, accepted & dishonoured :—Held : evidence 
is not admissible to prove & usage among merchants 
here to entitle the holder, at his option, to demand 
from the drawer the amount of the re-exchange, 
or the sum which he gave him for the purchase of 
the bill, this being a usage which in terms con- 
tradict the written instrument.—SUSE v. POMPE 
(1860), 8 C. B. N.S. 5388; 30 L. J. C. P. 75; 3 
ey 17; 7Jur.N.S.166; 9W.R.15; 141 H.R. 
1276. 

Annotations :—Refd. Willans v. Ayers (1877), 3 App. Cas. 
133 ; Manners v. Pearson, [1898] 1 Ch. 581 ; Di Ferdinando 
v. Simon, Smith (1920), 36 T. L. R. 797. Mentd. He 
Commercial Bank of South Australia (1887), 36 Ch. D. 
522; Re Francke & Rasch (1918), 87 L. J. Ch. 273. 


SUB-SECT, 2,—CLAIM OR DAMAGES IN FOREIGN 
CURRENCY. 
A, In General. 


38. Whether principle differs for liquidated or 
unliquidated amounts.|—In an action by a German 
subject for the balance of an account due for goods 
sold & delivered to defts. in England the question 
arose, the original price being in marks, as to the 
date on which the rate of exchange at which the 
goods should be paid for should be fixed :—Held : 
the rate of exchange to be taken must be that 
prevailing on the date on which the debt became 
due & payable, & not that prevailing on the date 
of judgment in the action. 

In practice, the theory that the rate to be taken 
should be that prevailing at the date of the judg- 
ment would lead to great inconvenience, & it would 
not be in accordance with the principle adopted 
in cases of tort or breach of contract (ROWLATT, J.). 
—ULIENDAHL v. PANKHURST, WRIGHT & Cu. 
(1923), 39 T. L. R. 628; sub nom. UELLENDAHL 
v. PANKHURST, WRIGHT & Co., 67 Sol. Jo. 791. 


Annotations :—Apld. Peyrae v. Wilkinson, [1924] 2 K. B. 
166. Refd. Re Chesterinan’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 


when the order was made.—MAHOMAD 
ABDUL HYE v. GATRAI Sanat (1897), 
in an order of Her eo Rk. 25 Cale. 283; 2C. W. N. 39.— 
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89. Whether principle differs where damages 
for breach of contract or for tort.]—-In an action 
arising out of a collision between an English ship 
& an Italian ship both ships were held to blame & 
the cross-claims for damages were agreed, subject 
to a question raised by the owners of the Italian 
ship as to the rate of exchange in respect of a 
claim calculated in Italian lire for detention during 
the period that the ship was undergoing repairs :— 
Held: the proper date for ascertaining the rate 
of exchange for the purpose of converting the 
amount payable into English currency was the 
date at which the detention occurred. 

A judgment, whether for breach of contract or 
for tort, where, as in this case, the damage is not 
continuing, does not proceed by determining what: 
is the sum which, without regarding other circum- 
stances, would at the time of the hearing afford 
compensation for the loss, but what was the loss 
actually proved to have been incurred cither at the 
time of the breach or in consequence of the wrong 
(LORD BUCKMASTER). 

In the case of contract no doubt the parties may 
agree to make an alteration of exchange subsequent 
to the breach of contract an element in the assess- 
ment of damages, but in the absence of any such 
agreement, the same considerations would be 
applicable whether the action is based on tort or 
on contract (LORD PARMOoR).—S.S. CELIA ¥. 
S.S. VotrurNo, [1921] 2 A. C. 544; 90 L. J. P. 
385; 126 L. T. 1; 87 T. L. R. 969; 15 Asp. 
M. L. C. 374, H. L. 

Annotations :—Apld. Re British American Continental 
Bank, Credit Goncoral Licgeois’ Claim, [1922] 2 Ch. 589; Re 
British American Continental Bank, Goldziehor & Penso's 
Claim, [1922] 2 Ch. 575. istd. Re Chesterman’s Trusts, 
Mott ». Browning, [1923] 2 Ch. 466. Refd. Re British 
American Continental Bank,  Lisser & MRoscnkranz’s 


Claim, [1923] 1 Ch. 276. Mentd. Ellis’ Trustec v. Dixon- 
Johnson, [1924] 2 Ch. 451. 


40. Damages continuing.|—S.S. CELIA v. 
S.S. VoLTuRNO, No. 39, ante. 

41. Whether principle applicable to redemption 
of mortgage.| — BRITISH BANK FOR FOREIGN 
TRADE, LTD. v RUSSIAN COMMERCIAL & INDUSTRIAL 
Bank, No. 17, ante. 

42. Special agreement between parties.) — S.S. 
CEA v. S.S. VOLTURNO, No. 39, ante. 


B. Liquidated Demand. 


43. Whether at time amount due or at date of 
judgment or trial.J—In trover for billettes paid to 
pltis. by the Peruvian Govt. & purporting to be of 
the value of $16,000 the cause was referred to 
arbn. & an award having been made in favour of 
pltf. the ct. ordered the billettes to be valued by the 
prothonotary at the rate at which they were 
current at the time of the award :—Held: such 
value was to be estimated as the value of a bill of 
exchange for the amount of the dollars specified 
in the billettes upon a solvent house in the country 
where they were issued although they were at a 
considerable discount at the time of making the 
award.—DELEGAL v. NAYLOR (1831), 7 Bing. 460 ; 
pe Pp. 443; 9L. J. O. S.C. P. 167; 181 


Annotations :-—Consd. S.S. Celia v. S.S. Volturn 19 
| i C. 544. Refd. Manners v. Pearson (1898), 46 iy, hy 


44. -|—In an action brought in England 
to recover the value of a given sum Jamaica 
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431. Whether at time amount due or 
at date of judgment or trial. }—QUARTIER 
vw. Fara (1921), 64 D. L. R. 37; 49 
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currency, upon a judgment obtained in that 
island; the value is that sum in sterling money, 
which the currency would have produced according 
to the actual rate of exchange between Jamaica 
& England at the date of the judgment.—Scorr 
». BEVAN (1881),2 B. & Ad. 78; 9L.J.0.8. K. B. 
152; 109 H.R. 1073. 

: pid. & Apld. Di Ferdinando v. Simon, 

Smits, [1920] 3 K. B. 409. © 


‘ onsd. S.S. Celia ». S.S. 
rene [1921] 2 A. C. 544. Refd. Bertram v. Duhamel 


Moo. P. C. C. 212; Manners v. Pearson, [1898] 

1 Ch. 581; Lebeaupin v. Crispin, [1920] 2 K. B. 714; 

Soc. des Hotels du Touquet-Paris-Plage v. Cumming 

[1921] 3 K. B. 459; Re British American Continental 

Bank, Credit General Liegcois’ Claim, (1922] 2 Ch. 589; 
Uliendah! v. Pankhurst Wright (1923), 39 T. L. R. 628. 
45. .|—A cheque for 7,680 francs (Paris) 

is a bill of exchange, being for a sum of money 

certain or which can be made certain within Bills 
of Exchange Act, 1882 (c. 61), s. 9 (1) (d@). The 
drawer cannot as between himself & an indorsee of 
the cheque set up an oral agreement between 
himself & the original payee that the rate of 
exchange shall be that ruling at the date of the 
cheque. In an action on such a cheque the rate 
of exchange at which the amount of the judgment 
is to be calculated is that ruling at the date of the 
trial.—CoHN v. BOULKEN (1920), 36 T. L. R. 767 ; 

64 Sol. Jo. 636. 

Annotations :-—Expld. Uliendahl v. Pankhurst Wright (1923), 
39'T, L. R. 628. N.EF. Peyrae v. Wilkinson, [1924] 2 K. B. 
166. Befd. Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 

46. |—Upon a claim in the winding up 
of a co., a bank, in England for a debt, by way of 
overdraft, due from the bank to claimants, 
Belgian co., in Belgium in Belgian currency, the 
correct date on which that debt ought to be con- 
verted into English money for the purpose of 
ascertaining the amount for which claimants ought 
to be admitted as creditors is the date when the 
debt became due in Belgium.—He BRITISH 
AMERICAN CONTINENTAL BANK, LitpD., CREDIT 
GENERAL LIEGEOIS’ CLAIM, [1922] 2 Ch. 589; 
91 L. J. Ch. 765; 127 L. T. 284; 38 T. L. R. 464; 


66 Sol. Jo. 388. 

Annotations :-—Retd. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim, [1923] 1 Ch. 276; e 
Chesterman’s Trusts, Mott v. Browning, {1923] 2 Ch. 466. 


47. .|—-ULIENDAHL v. PANKHURST, WRIGHT 
& Co., No. 38, ante. 

48. -|—In an action in this country for a 
debt payable in a foreign currency the debt must 
be converted into English currency at the rate of 
exchange prevailing at the date when the debt 
became due & payable & not at the rate of exchange 
prevailing at the date of judgment.—PEYRAE v. 
WILKINSON, [1924] 2 K. B. 166; 93 L. J. K. B. 
121; 130 L. T. 511. 

See, also, No. 36, ante. 

Claim in account.|—See Sub-sect. 2, E., post. 

Legacy.|—See Sub-sect. 1, anie. 














C. Damages for Breach of Contract. 

49. Whether at date of breach of contract or 
date of judgment.]—Pltfs., a co. incorporated in 
the United States of America, carried on business 
in New York as merchants & exporters of con- 
densed milk. They sold to defts., who carried 
on business in England, a quantity of condensed 
milk to be delivered during 1918, payment for 
which was to be made in dollars. Defts., in 
alleged breach of the contract, refused to accept 
& pay for a certain number of cases of milk. 


contract or date of judgment.}—Map- 
VISRAM THACKER V. RAMNIKEL 


HAVJI 
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The rate of exchange between England & America 
had varied considerably between the date of the 
alleged breach of contract & the date of the judg- 
ment in the action :—Held: there had been no 
preach of contract, & therefore, no question of 
damages arose.—KiIrscH & Co. v. ALLEN, HARDING 
& Co., Lrp. (1920), 89 L. J. K. B. 265; 123 L. T. 
105; 86 T. L. R. 245; 25 Com. Cas. 174, C. A. 

Annotations :—N.F. Di Ferdinando v. Simon, Smits, [1920] 

3 K. B. 409; Lebeaupin v. Crispin, [1920] 2 K. B. 714. 

Dbtd. Re British American Continental Bank, Lisser & 

Rosenkranz’s Claim, [1923] 1 Ch. 276. Refd. Barry v., 

Van den Hurk, [1920] 2 K. B. 709; §S.S. Celia v. S.S. 

Volturno, [1921] 2 A. C. 644. 

50. -] — Where, upon the breach of a 
contract the person in default, whether seller or 
buyer, becomes liable for the payment of a sum 
of money in a foreign currency, the damages, for 
the purposes of an English judgment, must be 
assessed as at the date of the default, & the sum 
payable must be converted into English currency 
according to the rate of exchange prevailing at 
that date.——BARRY v. VAN DEN HURK, [1920] 2 
K. B. 709; 89 L. J. K. B. 899; 123 L. T. 719; 36 
T. L. R. 663; 64 Sol. Jo. 602. 





Annotations :-—Apprvd. Di Ferdinando »v. Simon, Smits, [1920] 
3 K. Bk. 409. olld. Lebeaupin v. Crispin, [1920] 2 K. B. 
714. Refd. S.S. Celia v. S.S. Volturno, (1921) 2 A. C. 


544; He British American Continental Bank, Goldzieher 

& Penso’s Claim, [1922] 2 Ch. 575. 

51. -] — By each of two contracts, each 
dated May 16, 1917, C. & Co. sold to L. 2,500 cases 
of ‘ British Columbia Fraser river salmon.’’ 
No deliveries having been made under the con- 
tracts, the buyer claimed damages, & the umpire 
awarded him 12,500 dollars, to be paid in London 
at the rate of exchange ruling at the date of the 
award, namely, Feb. 24, 1920:—Held: the 
damages, assessed at 12,500 dollars, were payable 
in London at the rate of exchange ruling upon the 
date of the breach of contract, namely, Sept. 30, 
1917, & not at the rate ruling at the date of the 
award.—LEBEAUPIN v. CRISPIN (R.) & Co., [1920] 
2K.8B.714; 89 L. J. K. B. 1024; 124 L. T. 124; 
J6 T. I. R. 789 ; 64 Sol. Jo. 652; 25 Com. Cas. 335. 
Annotations :—Apprvd. Di Ferdinando v. Simon, Smits, 

[1920] 3 K. 13. 409. Refd. S.8. Celia v. 8.8. Volturno, 

[1921] 2 A. C. 544; Re British American Continental 

Bank, Goldzicher & Penso’s Claim, [1922] 2 Ch. 575. 

52. -] — Defts. contracted to carry goods 
for pltf. from this country to Italy & deliver them 
there on Feb. 10, 1919, but in breach of their 
contract failed to do so, & converted the goods. 
In an action by pltf. the ct. fixed the damages as 
the value of the goods in Italy on Feb. 10, namely, 
190 lire per 100 lbs. :—Held: in arriving at the 
proper equivalent in British currency for the pur- 
poses of assessing these damages, the rate of 
exchange prevailing between the two countries 
on Feb. 10, 1919, when the breach was committed, 
& not that prevailing at the date of the judgment, 
should be adopted.—D1 FERDINANDO v. SIMON, 
Smits & Co., Lrp., [1920] 3 K. B. 409; 89 L. J. 
K. B. 10389; 124 L. T. 117; 36 T. L. R. 797; 25 
Com. Cas. 37, C. A. 

Annotations :—Apld. Soc. des Hotels du_ Touquet-Paris- 
Plago v. Cumming, [1921] 3 K. B. 459. Consd. S.S. Celia 
v. S.S. Volturno, [1921) 2 A. C. 544. Refd. Barry v. Van 
Den Hurk, [1920] 2 K. B. 709; Lebeaupin v. Crispin, 
je eeos 2K. B. 714; Re British American Continental 

ank, Credit General Liegeois’ Claim, [1922] 2 Ch. 589 ; 

Re British American Continental Bank, Goldzieher & 

Penso’s Claim, [1922] 2 Ch. 575; Re British American 

Continental Bank, Lisser & Rosenkranz’s Claim, [1923] 

1 Ch fe Chesterman’s Trusts, Mott v. Browning, 


. 276; 
11923] 2 Ch. 466. Mentd. Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 


_ 53. —— Winding up order.]— Upon a claim 
in the winding up of a co., a bank, for damages for 
contract, the date on which the rate 


of exchange is to be taken for the 
purpose of converting one set of cur- 














rency into another is the “date on 
which under the agreement the mone 
was to be paid & on which a breac 
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breach of contract to deliver foreign currency, 
the correct date when the claim ought to be con- 
verted into Hnglish currency for the purpose of 
ascertaining the amount for which the claimants 
were entitled to be admitted as creditors is the date 
of the breach & not the date of the winding-up 
order.—Re BRITISH AMERICAN CONTINENTAL BANK. 

LTp., GOLDZIEHER & PENSO’s CLAIM, [1922] 2 

Ch. 575; 91 L. J. Ch. 760; 88 T. L. R. 785; 

66 Sol. Jo. 647, C. A. 

Annotations :—Folld. Re British American Continental 
Bank, Lisser & Kosenkranz’s Claim, [1923] 1 Ch. : 
Refd. Re British American Continental Bank, Credit 
General Liegeois’ Claim, [1922] 2 Ch. 589; Re Chester- 
man’s Trusts, Mott v. Browning, [1923] 2 Ch. 466. 

54. -}] — A bank in England, herein- 
after called the bank, contracted with appcts., 
a German bank, to deliver to appcts. on Dec. 31, 
1920, specific amounts of American dollars & 
English pounds sterling against the delivery to 
the bank of specific amounts of Swiss francs & 
German marks. Appcts. performed their part of 
the contract, but the bank failed to deliver either 
the dollars or the sterling. On Jan. 6, 1921, the 
bank suspended payment, & on Jan. 25, 1921, a 
compulsory winding-up order was made & a 
liquidator was appointed. Appcts. in the mean- 
time, namely, on Jan. 15, 1921, to put themselves 
in a position to fulfil their obligations to customers 
& to minimise their loss, purchased, as it was not 
disputed they were entitled to do, the American 
dollars & English sterling against the bank & paid 
therefor German marks at the market price ruling 
on that day. On May 19, 1921, appcts. at the 
invitation of the liquidator lodged their proof for 
a sum of English pounds sterling which represented 
the German marks converted into English currency 
at the rate of exchange ruling on Jan. 25, 1921, the 
date of the winding-up order. In Dec. 1921, the 
liquidator, in pursuance of Companies (Consolida- 
tion) Act, 1908 (c. 69), s. 214, purchased the same 
number of marks as appcts. had expended in 
acquiring the undelivered currencies, & on Jan. 5, 
1922, in spite of appcts.’ proof tendered that sum 
of marks to appcts. in full satisfaction of their 
claim, which tender was refused. Owing to tho 
rapid depreciation of the mark from & after Jan. 
1921, the value of the marks converted into English 
currency at the date of the purchase & tender by 
the liquidator as compared with their value on 
Dec. 31, 1920, was approximately in the ratio 
of £5,000 to £20,000. Upon the application of 
appcts. that the liquidator be directed to admit 
their proof :—Held: the claim was for damages 
for breach of contract to deliver American dollars 
& English sterling & not for a debt in German 
marks, & on the authority of Re British American 
Continental Bank, Ltd., Goldzieher & Penso’s Claim, 
No. 53, ante, appcts. were entitled to be admitted 
as creditors in the winding up for the value of the 
marks in English sterling at the rate of exchange 
ruling on Dec. 31, 1920, the date of the breach, & 
were not bound to accept the tender of the marks 
made on Jan. 5, 1922.—Re BRiTISsH AMBPRICAN 
CONTINENTAL BANK, LTD., LisseER & ROSENKRANZ’S 
CLAIM, [1923] 1 Ch. 276; 92 L. J. Ch. 241; 128 
L. T. 727. 








Annotation :-—Refd. Re Chesterman’s Trusts, Mott v. 


Browning, [1923] 2 Ch. 466, 


D. Damages for Tort. 


55. At time damage sustained, not at date of 
judgment.|—S.S. CELIA v. 8.8. VoLTURNO, No. 39, 
ante. 


~~) occurred by its not be 80 paid.— 
SHAKOOL v. FINLAY (1923), I. L. R, 
1 Ran. 339.—IND. 
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sects.3&4. Sect. 4. Part III. Sect. 1.] 


E. Account, 


56. Whether at date of judgment—Or at tim 
of default.|\—The rate of exchange at which . 
creditor is entitled to recover on account of mone: 
received under a specific authority, to be applie 
in a particular manner, is according to the rate a 
the time & place specified, where the default in 
payment was made & not at the time the judgment 
for the recovery of the sum is recorded. BERTRAM 
ear aa (1888), 2 Moo. P. C. C, 212; 12 E.R 

4,P.C. 


Annotations :—Refd. Manners v. Pearson, [1898] 1 Ch. 581 
S.S. Celia v. 8.S. Volturno, [1921] 2 A. C. 544. 


57. Or at time account completed.|— 
An action for an account in equity is an action 
for the balance found due on taking the account 
it is not a series of actions for the various items 
included in the account, nor a series of actions for 
damages for breaches of covenants to make 
particular payments. 

When a pitf. sues a deft. in England on a cone 
tract made abroad, under which periodical pay- 
ments in foreign currency ought to have been 
made to him in a foreign country, & the ct. orders 
an account, he is not entitled to have each periodical 
sum treated as converted into English money at 
the rate of exchange which prevailed at the date 
when the payment ought to have been made under 
the contract. 

The date of conversion cannot be fixed before 
the balance is found on the account.— MANNERS v. 
Prarson & Son, [1898] 1 Ch. 581; 67 L. J. Ch. 
304; 78 L. T. 482; 46 W. R. 498; 14 7. L. R. 
3123; 42 Sol. Jo. 418, C, A. 

Annotations :—Distd. Lebeaupin v. Crispin, [1920) 2 K. B. 
714. Consd. Di Ferdinando v. Simon, Smits, [1920] 3 
K. B. 409; Soc des Hotels du_Touquot-Paris-Plage v. 
Cumming, [1921] 3 K. B. 459. Expld. S.S. Celia v. S.S. 
Volturno, [1921] 2 A.C. 544. Distd. Re British American 
Continental Bank, Credit Gencra] Liegeois’ Claim, (1922) 
2 Ch. 589; Re British American Continental Bank, 
Goldzieher & Penso’s Claim, [1922] 2 Ch. 575. Refd. Re 
Chesterman’s Trusts, Mott ». Browning, [1923] 2 Ch. 466. 
58. Administration of trust—Date of master’s 

certificate.|—Re CHESTERMAN’S TRUSTS, MotTr 

v. BROWNING, No. 12, ante. 

59. Whether conversion to be made during 
course of account.|—MANNERS v, PEARSON & SON, 


No. 57, ante. 





SUB-SECT. 3.—REDEMPTION OF MORTGAGE. 

60. Redemption granted on payment in kind 
of money actually advanced.|—Bxritish BANK FOR 
FOREIGN TRADE, Lp. v. RUSSIAN COMMERCIAL & 
INDUSTRIAL BANK, No. 17, ante. 

61. Risk of depreciation & benefit of apprecia- 
tion lies with lender.]|—Britisu BANK roR FOREIGN 
TRADE, LTD. v. RUSSIAN COMMERCIAL & INDUS- 
TRIAL BANK, No. 17, ante. 


SUB-sECT. 4.—INSURANCE POLICIES. 

62. Conversion at date of payment—“‘ Profits *’ 
added at other rates of exchange.|—-Pltf., Mrs. A., 
a widow, brought an action on a semi-tontine 
policy of insurance on the life of her husband, who 
died in Mar. 1922. Pitf. claimed a declaration 
that on the true construction of the policy she was 


Monry AND Monry-LENDING. 


entitled to payment of the sum insured, together 
with the surplus & profits, at the pre-war rate of 
exchange, or in gold marks. The policy was issued 
by deft. society on Feb. 18, 1887. Under the 
policy pltf. agreed to pay in London an initial 
premium of 2,149.80 reichsmarks, & thereafter 
quarterly payments of 570 reichsmarks for twenty 
years. Deft. society undertook to pay 60,000 
reichsmarks on the death of the assured, Mr. A. 
The policy became fully paid in 1907. There were 
profit sharing rights when the policy became fully 
paid. Throughout the period of the policy deft. 
society had continued to keep their accounts as if 
there had been no violent fluctuations in the rate 
of exchange, &, in computing their contingent 
liabjlities, they had treated the reichsmark as 
being at its pre-war value. After the death of her 
husband in 1922 pltf. brought the action. Defts. 
contended that they were liable to pay the amount 
of reichsmarks due under the policy only at the 
rate of exchange ruling on the day of payment, one 
billion reichsmarks being equivalent to one English 
shilling :—Held: on the true construction of the 
contract contained in the policy, the amount due 
under the policy must be paid by defts. in this 
country in sterling, & the amount of sterling to be 
paid was to be calculated on the basis of the rate 
of exchange between Germany & this country, 
prevailing on the day of payment & not at the pre- 
war rate.—ANDERSON Vv. EQUITABLE ASSURANCE 
SocIETY OF UNITED STaTEs (1926), 134 L. T. 557 ; 
42 T. L. R. 302, C. A. 

63. ——.]—Between 1903 & 1909, pitfs., who 
were Russian subjects, affected with defts., an 
American insurance co. then having a branch in 
Russia, certain insurances in the form of four 
endowment life policies & paid the premiums in 
Russia in roubles down to 1918. The amounts 
secured by two of the policies were now payable 
‘f the policies were still existent & enforccable, & 
t was admitted by both parties that the contracts 
were to be governed by Russian law. In an action 
claiming the amount due on the policies or the 
return of the premiums defts. contended that by 
‘he laws of Russia the policies had become void, 
as the Russian Govt. had in 1919 by decree can- 
‘elled all kinds of life insurance & transferred all 
yremiums to the Govt. Treasury. Uncontradicted 
vidence was given for pltfs. that by a Russian 
aw made in 1928 the People’s Commissariat of 
‘ustice was charged with the “‘ interpretation ”’ of 
xisting laws & that the Commissariat had inter- 
oreted the decree of 1919 as having no application 
so contracts of life assurance made by Russian 
mubjects with companies having assets which were 
in the United States & which were not liable to 
onfiscation in Russia :—Held: as the ct. could 
not, by putting its own construction on the term 
‘ interpretation,’’ make for Russia a law which the 
Russian judicial system did not recognise, pltfs. 
vere entitled to recover on the two policies above 
eferred to, & judgment should be entered for the 
iterling equivalent of the amounts due in chervonetz 
‘oubles at the date when those amounts became 
lue.—BUERGER v. NEw YORK LIFE ASSURANCE 
Xo, (1927), 48 T. L. R. 601, C. A. 


Sect. 4.—RATE OF INTEREST ON DEBT 
CONTRACTED ABROAD. 
See Part. ITI., Sect. 5, sub-sect. 4, post. 
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Part IIl.—Interest. 


Sect. 1.—IN GENERAL. 


64. Definition of interest—Damages for deten- 
tion of principal.]|—SWEATLAND v. SQUIRE (1699), 2 
Salk. 623; 91 E. R. 627. 

65. -]—Interest upon a promissory 
note is damage for the detention of the principal 
money. Where a promissory note was made 
abroad & the payee did not sue upon it till thirty 
years afterwards & the jury refused to give interest : 
"Held: the ct. could not increase the amount of 
the verdict by adding the interest. ‘ 

Interest upon such securities is no part of the 
debt, & where it is given, it is upon the ground of 
the injury which the party has sustained by the 
detention of his debt after it may be lawfully 
demanded, & juries give it as damages (ABBOTT, 
C.J.).—Dvu BELLOIX v. WATERPARK (LORD) (1822), 
1 Dow. & Ry. K. B. 16. 

Annotations :—Refd. Laing v. Stone (1828), 2 Man. & Ry. 
K. 8B. 561; Brooke v. Coleman (1833), 1 Cr. & M. 621; 
Petre v. Duncombe (1851), 2 L. M. & P. 107; Rodway vw. 
Juucas (1855), 24 L. J. Ex. 155; Stevenson v. Akt. fir 
Cartonnagen Industrie, [1918] A. C. 239. 

66. -]— Where, after creditor has 
endeavoured to obtain payment, there has been a 
wrongiul withholding of a debt arising out of a 
contract, which does not carry interest, the jury 
may allow interest in the shape of damages for the 
unjust detention of the moncy.—ARNOTT v. 
REDFERN (1826), 3 Bing. 353; 11 Moore, C. P. 
209; 4L.J.0.8.C. P. 88; 180 E. R. 549. 
Annotations :—Consd. Page v. Newman (1829), 9 B. & C. 

378. Distd. Hare v. Rickards (1831), 7 Bing. 254. Consd. 

FKrithling v. Schroeder (1835), 2 Bing. N.C. 77; L. CG. & 

1). Ry. v. S. E. Ry., [1893] A. C. 429. Refd. Juggomohun 

(ihose », Manickchund (1859), 7 Moo. Ind. App. 263. 

67. -|— Where a person borrows 
money for a ccrtain period, with intcrest at a 
certain rate down to the day named, a contract 
for payment of interest at that rate after the day 
named is not to be implied. The principal & 
interest, if not then paid, become a debt, & any 
allowance for detention of non-payment made by 
any tribunal before which the payment may be 
sought, is in the nature of damages, not of interest. 
Although the rate of interest agreed on for the 
time certain is usually adopted as the proper 
measure of the damages for the subsequent delay, 
the tribunal may look at all the circumstances of 
the case, & award such a rate of interest as shall 
appear fair & reasonable. Where the holder of a 
warrant of attorney to enter judgment for a fixed 
sum on a day named, with interest at the rate of 
) per cent. per month & costs, did not enter up 
judgment, & did not, the maker of the instrument 
having died, make any definite claim against his 
debtor’s estate for the space of four years & 
upwards :—Held: the tribunal before whom the 
claim at last came, was justified in awarding by 
way of damages such arate of interest as the holder 
of the warrant of attorney would have been entitled 
to, according to the ordinary rule of the Ct. of 
Ch., had he entered up judgment on the day 
named in the defeasance to the warrant of attorney, 
namely, at the rate of 4 per cent.—CooK v. 


PART III. SECT. 1. 


l. Definition of interest.) — Where 
in consideration of a present advance 
of money the borrower agrees to pay 
the lender a certain larger amount at a 
future date, the difference between 
the amount lent & the amount to be 
paid by the borrower is interest.— 
Cumminas v. SILVERWOOD (Sask.), 


J—VOL. XXXV. 




















{1918] 3 W. W. R. 629.—CAN. 


m. Interest or debt 7% 
Lender’s default—W hether 
able.}—Where delay in the pa 
the principal debt is caused by 
improper act or omission of the creditor 
the accrual of interest 

such period as the debtor is 
80 prevented.—-GOPESHWAV TAHA v. 


| Fow.erR (1874), L. R. 7 H. L. 27; 43 L. J. Ch. 

855, H. L. 

Annotations :-—Distd. Re Dixon, Heynes v. Dixon, [1900] 
2 Ch. 561. Refd. Wallington v. Cook (1878), 47 L. J. Ch. 
508; Goldstrom v. Tallerman (1886), 18 Q. B. D. 1; Di 
Ferdinando v. Simon, Smits, [1920] 3 K. B. 409. 

68. .]|—Deft. agreed with pltf., his 
tenant of a mill, to purchase at a proper valuation 
at the expiration of the tenancy some machinery 
which pltf.,was setting up in the mill, nothing being 
said about interest on the purchase-money. The 
tenancy expired at Michaelmas, 1885. Deft. 
refused to purchase the machinery, & in Feb. 1887, 
pltf. commenced an action for specific performance, 
not specifically mentioning in his statement of 
claim either interest or damages. The action was 
dismissed, but in Nov. 1888, the Ct. of Appeal 
reversed this decision & gave a judgment directing 
a reference to an official referce to ascertain the 
value & ordering deft. to pay it when ascertained. 
The question as to interest was not raised. fPltf. 
applied to vary the minutes by directing deft. to 
pay the value with interest from Michaelmas, 
1885. The ct. made the order for payment of 
interest only from the referee’s report & declined 
to decide anything further on that application 
but gave leave to pltf. if so advised to apply 
after the report for payment of prior interest. The 
report was made in Feb. 1889, & pltf. then 
applied to the ct. to order interest from Michaelmas, 
1885 :—Held : pltf. was entitled by way of damages 
for delay, to interest at 4 per cent. on the amount 
of the valuation from Lady Day, 1886, on which 
day deft. had taken possession, pltf. having up to 
that time remained in possession rent free as 
caretaker.—MARSH v. JONES (1889), 40 Ch. D. 
563; 60 L. T. 610, C. A. 

—— .|}—See COMPULSORY PURCHASE OF 
LAND, Vol. XI., p. 187, Nos. 670, 671. 

‘ .]—Interest is compensation for 
delay in payment & is not accurately applied to 
the share of profits of trading, although it may be 
used as an inaccurate mode of expressing the 
measure of the share of those profits (FARWELL, 
J.).—Bonp v. BARROW HaMmaTITE STEEL Co., 
[1902] 1 Ch. 353; 71 L. J. Ch. 246; 86L. T. 10; 
50 W. R. 205; 18 T. L. R. 249; 46 Sol. Jo. 280 ; 
9 Mans. 69. 

Annotations :—-Mentd. Re Accrington Corpn. Steam Tram. 

Co., [1909] 2 Ch. 40; Re Spanish Prospecting Co., [1911] 

1 Ch. 92; Ammonia Soda Co. v. Chamberlain, [1918] 1 


Ch. 966; Evling v. Israel & Oppenheimer, [1918] 1 Ch. 
101. 


70. Yearly interest.|—‘‘ Interest ’’ means 
‘‘ yearly interest ’’ although it may be payable 
in a lump sum at an uncertain date.—Re CoopsEr, 
CooPER v. CooPER (1917), 88 L. J. Ch. 105; 119 
L. T. 303; 62 Sol. Jo. 230. 
Annotations :—Mentd. Re Janes’ Sottlmt., Wasmuth vv. 


Janes, [1918] 2 Ch. 54: Bayley v. Bayley, 11922) 2 K. B. 
227; Smith v. Smith, [1923] P. 191. 


Distinguished from dividend.]—See Com- 
PANIES, Vol. IX., p. 587, No. 3934. 
71. Whether part of debt.|—A principal sum 
secured by deed, & the interest stipulated to be 
payable thereon, are two distinct sums, & not one 


























JaADAV CHANDRA CHANDA (1915), 
im arrear I. L R. 43 Cale. 632.—IND. ated 
eee; ‘TRUSTEES v. AYTOUN (1894), 22 R. 
aaniG (ct. of Sess.) 34; 32 Sc. L. R. 28; 2 
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Sect. 1.—In general. Sect.2; Sub-sect. 1, A.] 


entire sum, & either may be sued for, independently 
of the other. Interest is not a part of the debt 
secured by mtge., but rather sounds in damages, 
although, semble, it may be sued for in debt.— 
DICKENSON v. HARRISON (1817), 4 Price, 282; 146 
BE. R. 465. 


Annotations :—Consd. Trix v. Thorne (1846), 9 Q. B. 282. 
Refd. Price v. G. W. Ry. (1847), 16 M. & W. 244. 


12. .|—Interest accruing before the act 
of bkpcy. cannot be added to the principal sum 
due on a bill of exchange, so as to constitute a 
good petitioning creditor’s debt, unless interest 
be specially made payable on the face of the bill. 

Interest is in the nature of damages, & is no 
part of the debt (BAYLEY, J.).—CAMERON v. 
SmiTH (1819), 2 B. & Ald. 305; 106 BE. R. 378. 
Annotations :—Expld. Laing v. Stone (1828), 2 Man. & Ry. 

K. B. 561. Distd. Montgomery v. Bridge (1831), 2 Dow. 
& Cl. 297. Apprvd. Cook v. Fowler (1874), L. R. 7 H. Ia. 

Consd. We ster v. British Empire Mutual Life Assce. 
(1880), 15 Ch. D. 169. Refd. Re Dixon, Heynes v. Dixon 
[1900] 2 Ch, 561; Stearns ». Village Main Reof Gold 
Mining Co. (1904), 48 Sol. Jo. 700. 

73. -]—Where an action is brought for a 
sum not exceeding £20 but the judgment, by the 
addition of interest, is signed for more, deft. is not 
entitled to his discharge under the 48 Geo. 3, c. 123. 

It is clear that the debt exceeds £20 ; the interest 
forms a part of the debt itself (COLERIDGE, J.).— 
ADAMS v. JAMES (1844), 3 L. T. O. S. 79. 

~.J—See, also, No. 65, ante. 

74. Interest allowed to supply want of prompt 
payment.J|—Where excessive prices are charged 
for work on account of slow & precarious payment, 
no interest ought to be allowed; for interest is 
only allowed to supply the want of prompt pay- 
ment.—MARLBOROUGH (DUCHESS) v. STRONG 
(1723), 4 Bro. Parl. Cas. 539; 2 Hq. Cas. Abr. 
5381; 2H. R. 367, H. L. 
sale :—Consd. Mackintosh v. G. W..Ry. (1865), 4 








Payment of interest as acknowledgment of debt.] 
—Sce LIMITATION OF ACTIONS, Vol. XXXII, 
pp. 379, 394, 473, 474, Nos. 620-752, 1370-1384. 


Sect. 2.—WHEN PAYABLE. 
Sus-sEct. 1.—AT Common Law. 
A. In General. 

75. Liquidated sums generally.] — Intcrest is 
not allowable by law upon money lent generally, 
without a contract for it expressed or to be implied 
from the usage of trade, or from special circum- 
stances, or from written securities for the payment 
of principal money at a given time. 

It was said, indeed, in Blaney v. Hendrick, No. 
90, post, that interest is due upon all liquidated 
sums from the instant the principal becomes due 
& payable. But those words must be taken in a 
restricted sense, & I must understand by them 
something more than an account stated. If an 
account be stated, & the nature of the transaction 
be such as to afford evidence of an agreement for 
interest, as if it be shown to have been allowed 
before upon a prior settlement of accounts, then 
it may be warranted (LoRD ELLENBOROUGH, 
C.J.).—CALTON v. BRAGG (1812), 15 East, 223; 
104 K. R. 829. 

Annotations :—Distd. Farquhar v. Farley (1817), 1 Moore, 


but is to compel punctual payment, or 
to obtain compensation for the delay.— 
FRANKFORT ¥, THORPE (1813), 2 Ball & 
B. 372.—IR. 

p. —— Whether intention of lender 


17 i. 
material.) -——- CHRISTIE v. MATHESON sa 


COUNTY OF 


1871), 10 Macph. (Ct. of ) 9; 
ge Jur. 7.—ScoT.” ie 
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C.P. 322. Apld. Higgins v. Sargent (1823), 2B. & C. 348 ; 
Curling v. uttleworth (1829), 6 Bing, 121. Consd. 
Page v. Newman (1829), 9 B. & C. 378. Refd. Arnott v. 
Redfern (1826), 3 Bing. 3; Juggomohun Ghose v. 
Kaisreechund (1862), 9 Moo. Ind. App. 256; Mackintosh 
vw. G. W. Ry. (1865), 4 Giff. 683; Re Edwards, Williams 
vy. Trench (1891), 61 L. J. Ch. 22. 


76. Debt vexatiously withheld— By husband 
from executor of wife.|—Interest at 4 per cent. 
ordered to be paid upon a debt, not in its nature 
bearing interest, vexatiously withheld by a husband 
from the exor. of his deceased wife.—MEREDITH 
v. BOWEN (1836), 1 Keen, 270; 5 L. J. Ch. 350; 
48 BH. R. 310. 

Annotations :—Distd. Phillips v». Homfray, (1892] 1 Ch. 465. 
Refd. Pearce v. Slocombe (1838) 3 Y. & C. Ex. 84. 

77. Money had & received.}|——-The net sum 
only, without interest, can be recovered in an 
action for money had & received.—WALKER v. 
CONSTABLE (1798), 1 Bos. & P. 306; 2 Esp. 659; 
126 E. RR. 919. 

Annotations :—Apld. Friihling v. Schroeder (1835), 2 Bing. 
N.C. 77. Mentd. Coles v. Trecothick (1804), 9 Ves. 234; 
Buckmaster v. Harrop (1807), 13 Ves. 456; Kenworthy 
v. Schofield (1824), 2 B. & C. 945; Glengal v. Barnard 
(1836), 1 Keen, 769. 

78. }— On an inquiry to _ ascertain 
damages in an action for money had & received, 
before an official referee, a certain sum was claimed 
& allowed for interest, not eo nomine, but as an 
item of loss:—Held: it was rightly allowed.— 
Gas LicgHT & COKE Co. v. SOUTH METROPOLITAN 
Gas Co. (1890), 7 T. L. R. 105. 

.]—See Contract, Vol. XII., p. 571, Nos. 

4753-4760. 

79. Trust term to pay debts—Simple contract 
debts.]—(1) Under a trust term, by deed, to pay 
debts, & legacies, held, that simple contract debts 
did not carry interest. So likewise as to a will. 
Contra, however, if by any deed in the nature of a 
specialty, from whence an intention can be inferred, 
as if the debts be annexed by way of schedule. 

(2) Scrivener, etc., receiving money, & giving a 
note to place it out at interest is bound to do so, 
& is not discharged from paying interest for it, 
unless his employer accepts the security & interest. 
Balance of an account stated by such scrivener, 
etc., will carry interest.—BARWELL v. PARKER 
(1751), 2 Ves. Sen. 363; 28 H. R. 233, L. C. 

Sa aay he :—As to (1) Refd. Pearce v. Slocombe (1838), 





. & C. Ex. 84. As to (2) Consd. Blair v. Bromley 
(1847), 2 Ph. 354. Refd. Moore v. Knight (1890), 63 
L. T. 831. Generally, Refd. Z?e Gorman Mining Co., 


Ex p. Chippendale (1854), 4 De G. M. & G. 19. 

80. |—A debt by simple contract 
does not carry interest, because provision for its 
discharge is made by a deed of trust; such a deed 
per se does not import contract or trust for the 
payment of interest, especially where the creditors 
have not signed the deed, & no agreement is made 
to charge the land & discharge the person.— 
HAMILTON v. HOUGHTON (1820), 2 Bli. 169; 4 
E. R. 290, H. L. 

Annotations :—Consd. Bateman v. Margerison (1853), 16 
Beav. 477. Mentd. Colclough v. Sterum (1821), 3 Bli. 
181; White v. Parnther (1829), 1 Knapp, 179. 

81. Specialty debt.) — BARWELL v. PAR- 
KER, No. 79, ante. 

82. Rents & profits.|.-MICKLETHWAIT v. BOAT- 
MAN (1660), 1 Rep. Ch. 184; 21 E. R. 644. 
Liability of the Crown.|— See DESCENT, 
Vol. XVIII., pp. 34, 85, Nos. 342-345. 

83. Money advanced.]-—— The taking of reason- 
able interest for the use of money was permitted 














COUNCIL v. TOWNSHIP OF WATERLOO 
ea atEY (1858), 8 C. P. 358.— 


83 i. Money advanced.) — BLACK- 
BURN v. PauL (1839), 2 Dunl. (Ct. of 


received, }— 
Sess.) 220.—S8C i: 


Part III.—Inrersst. 


by the common law.—Harris v. RicHarps (1632), 
Cro. Car. 272; 79 B. R. 838. 

84. —.]—In assumpsit for work & labour & 
money paid, the jury will in their verdict calculate 
interest on the money really advanced, but not 
on the damages for the work & labour.—TRE- 
LAWNEY v. THomAs (1789), 1 Hy. Bl. 308; 126 
BE. R. 178. 

85. - .|—A., who was resident in France, 
being indebted to B. for money lent, promised by 
a written instrument to pay B. the sum therein 
mentioned within one month after his, A.’s, 
arrival in England. A. arrived in England in 
1814. In 1818 B. applied to the attorney of A. for 
payment, & in 1819 commenced an action, which 
was continued till Easter term, 1828, when the 
cause was tried :—Held: B. was not entitled to 
recover interest on the principal sum, either from 
the time of A.’s arrival in England, or from the 
time when B. endeavoured to obtain payment, 
interest not being due on money secured by a 
written instrument, unless it appears on the face 
of the instrument itself that interest was intended 
to be paid, or unless it be implied from the usage 
of trade, as in the case of mercantile instruments.— 
PAGE v. NEWMAN (1829), 9 B. & C. 378; 4 Man. & 
ay K. B. 305; 7L.J.0.S. K. B. 267; 109 E. R. 
Annotations :—Apld. Foster v. Wes 

Consd. Hare v. Be ee GO ee ee eee elena: 

G. W. Ry. (1847), 16 M. & W. 244. Apld. L. C. & D. Ry. 

v. S. E. Ry., [1893] A. C. 429. Refd. Rodger v. Com 

D’Escompte de Paris (1871), L. R. 3 P. C. 465; Swift 

v. Board of Trade (1924), 93 L. J. K. B. 529. 

»]—See, also, No. 75, ante, No. 107, post. 
_86. Bill of exchange.|—In debt upon a single 
bill pltf. shall recover interest.—LAPIERD v. 
ai (DUKE) (1702), 2 Ld. Raym. 773; 92 
_ 87. -]|—-In trover for a bill of exchange, the 
jury may, if they think fit, include the amount of 
the interest in the damages, & this although there 
is no mention of interest in the declaration, & no 
special damage laid.—PAINE v. PRITCHARD (1827), 
2C. & P. 558, N. P. 
—.]—-See, also, BILLS oF EXCHANGE, Vol. VI., 
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pp. ols 827-335, 408, Nos. 658, 2172-2226, 2629, 


88. Undertaking to pay—Bill of exchange in- 
cidentally referred to.|—Held: interest was not 
payable on the following instrument, given by 
defts. to pltf: ‘‘ We hereby undertake to pay you, 
agreeably to instructions from W., the sum of 
£1,262 on his account, as soon as we shall have 
received from R. & R., of New South Wales, the 
amount of moneys in their hands belonging to W., 
& now under attachment by you.”’’ 

By the instructions from W., the payment was 
to be taken in discharge of a bill of W.’s at nine 
months after date, in the hands of pltf. & which 
defts. were to receive from him on payment of the 
£1,262.—HarE v. RicKARDS (1831), 7 Bing. 254; 5 
Moo. & P. 35; 9L. J. 0.8. C. P. 86; 131 E. R. 98. 

Bill of sale.]|——Sce BILLs oF SALE, Vol. VII., p. 60, 
Nos. 335, 336. 

89. Account stated — Whether interest recover- 
able.]|—BARWELL v. PARKER, No. 79, ante. 

; J—In an assumpsit upon an 
account stated betwecn merchant & merchant, the 
jury may give interest from the day the account 
was stated.—BLANEY v. HENDRICK (1771), 3 
Wils. 205 ; 2 Wm. BI. 761; 95 H. R. 1015. 
Annotations :-—Expld. Calton v. Bragg (1812), 15 Kast, 223. 

N.F. Higgins v. Sergeant (1823), 2.1L. J. 0. 8. K. B. 33. 

efd. Trelawney v. Thomas (1789), 1 Hy. Bl. 303. 

91. .|—No interest on the balance 
of a stated account is provable under a commission, 
unless by express contract.—Ha p. FURNEAUX 
(1790), 2 Cox, Eq. Cas. 219; 30 H. HR. 101, L. C. 

92. .|—CALTON v. Braa@, No. 75, ante. 

93. —— From what date.]—ANoN. (1709), 
2 Eq. Cas. Abr. 8; 22 E. R. 7. 

94. Money due from person in position of quasi 
trustee.]|—In Nov. 1909, plitfs. chartered a steam- 
ship from the owners for seven consccutive 
St. Lawrence seasons commencing with the spring 
1912. The charter contained the usual exceptions 
including ‘‘ restraint of princes.’”? In Oct. 1915, 
defts. took over from the owners all rights & 
obligations under the charterparty, the terms of 
which were at the same time varied, but in no way 





























q. When allowed—On sums to be d 
awarded at particular time.}—Interest 


qd. Borrower 
circumstances.}—Where moncy is lent 


in flourishing h. Debt improperly withheld.) 
—In all cases whero in the opinion 





is usually allowed, without demand 
made, on sums awarded to be paid at 
a» particular time.—TOWNSLEY  v. 
Cae” (1857), 16 U. C. R. 139.— 


mS Intercst on principal & 
interest.}—Where principal & interest 
are paid for another, interest may be 
recovered, on the whole payment.— 
COUNTY OF WELLINGTON v. TOWNSHIP 
OF WILMOT, COUNTY OF WELLINGTON 
v. TOWNSHIP OF WELLESLEY (1858), 17 
U. C. Rr. 82.—CAN. 

t. —— Enforcement of debt—-Delayed 
Clay Sefengan. FRIDLEY "87h, 19 

;: r. : - 
Gr. 146.—CAN. : 

a. Necessity for demand in 
wriling.}-—Where interest was claimed 
on a sum of $96, admitted to be due 
before action commenced, for extra 
work & material furnished by the pie 
but not under a written contract, & 
uO demand in writing of interest was 
proved :—Held: the claim for interest 
could not be allowed.—INGLis v. 
WELLINGTON HoTrenL Co. (1878), 29 
C. P. 387.— CAN. 

b. -}~—Interest will not 
be allowed upon a commissfon unless 
after a demand in writing. —MCKENZIE 
as rs Gala (1887), 4 Man. L. R. 158. 














Cc. ——— Money in hands of protho- 
notary. }—WILKINS v. GEDDES (1879), 3 
8. Cc. ry 203.—CAN. 


to be repaid when the borrower is 
able, his ability may be shown by a 
slight amount of evidence, such as is 
open to public observation, of a flourish- 
ing condition of his affairs, & it is not 
necessary to show that the borrower 
is in a position to discharge the 
debt without inconvenience.—te Ross 
(1881), 29 Gr. 385.—CAN. 


e. Loose mode of dealing 
between parties.}—It is not usual to 
allow interest on claims where there is 
no fraud or wilful withholding of 
accounts, only a loose mode of deal- 
ing between the parties.—He KIRK- 
PATRICK, KIRKPATRIOK v., STEVENSON 
(1883), 10 P. R. 4.—CAN. 

: onditions precedent.}—To 
be entitled to interest before action 
pltf. must show 8 an express contract 
for interest, or (2) that the nature of 
the claim is such that the contract can 
be implied, or (3) that the debt is 
payable by virtue of a written instru- 
ment, or (4) that there was a demand 
with notice that interest would be 
claimed under 3 & 4 Will. 4, c. 42 
5. 28.—NICHOL v. GOCHER (1898), 12 
Man. L. R. 177.—OAN. 

g. .J)—~ Interest may be 
allowed when authorised by statute or 
when payable by contract, & such 
contract may be inferred from trade 
or mercantile usage, or from a course 
rs) between the parties.— 
Dorry v. Dorry (1915), 43 N. B. R. 
555.—CAN. 











of the ct. the payment of a just debt 
has been improperly withheld & it 
scems to be fair & equitable that the 
party in default should make com- 
ensation by payment of intcrest, it is 
ncumbent upon the ct. to allow 
interest from the date of the demand.— 
LasT Wrst LUMBER Co. v. HADDAD 
(1915), 33 W. L. R. 15; 9 W. W. ht. 
518; 25 D. L. R. 529; 8 Sask. L. R. 


407.—CAN. 

k. .}— Interest will not 
be allowed merely because a just debt 
has been withheld, but only where it 
has been improperly withheld.— JONES 
v. SHaw, (1921] 1 W. W. R. 293; 14 
Sask. L. R. 63.—CAN. 

1. --~-In the absence of 
a demand in writing, interest up to 
the date of suit cannot be awarded on 
sums not payable under a written 
instrument of which the payment has 
been illegally delayed.—Ki1sakA RUK- 
KUMMA RAU vv. CRIPATI VIYANNA 
Dp ReAT OEY (1863), 1 Mad. 369.— 


pave costs prior to his appeal to the 
upreme Ct. is not entitled to interest 
on such costs upon their return after 
his appeal has succeeded.—Royau 
BANK v. WHIELDON, [1917] 2 W. W. R. 
58; 23 B.C. R. 436.—CAN, 

n. Absence of written ayree- 
ment.J}—In the absence of any pro- 
vincial statute dealing with the re- 
covery of interest where there is no 


Nn 2 
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important to the present decision. In Feb. 1915, 
the steamship was requisitioned by the Director 
of Transport on behalf of H.M. Govt. & was 
employed in Govt. service from May to Sept. 1915. 
For this period £10,500 was paid to defts. by the 
Govt. by way of compensation. The amount 
payable by pltfs. to defts. under the charterparty 
would have been about £6,000 & pltfs. claimed 
£4,500, the difference between these two sums, from 
defts. The ship was again requisitioned in 1916, & 
pltfs. made a similar claim for £500 in respect of 
this period. Upon this amount they also claimed 
interest :—Held: (1) pltis. were entitled to re- 
cover the excess of Govt. payments over charter- 
party hire for the years 1915 & 1916; (2) in 
respect of the excess due to pltfs. for 1916, defts. 
were in the position of quasi-trustees for pltfs. & 
were liable to them for interest at 5 per cent. 
thereon as from the end of 1916.—DoMINION COAL 
Co. v. MASKINONGE S.S. Co., [1922] 2 K. B. 132; 
91L. J. K. B. 673; 127 L. T. 307; 88 'T. L. R. 
591; 27 Com. Cas. 337; 16 Asp. M. L. C. 8. 

Money obtained by fraud.]—See No. 154, post. 

Money due for agent in fiduciary position.]— 
Sce AGENCY, Vol. I., pp. 457, 458, Nos. 1459-1461. 

Interest for goods sold.|—See Sau or Goons. 

Interest on judgments.|—Sce AnrBITRATION, Vol. 
II., pp. 534, 585, Nos. 1707, 1708; CoNnruicr or 
Laws, Vol. XI., p. 472, Nos. 1257-1259; 
JUDGMENTS, Vol. XXX., pp. 164, 165, 172-180, 
Nos. 332-839, 402-488. 

Interest on insurance claims.]—See INSURANCE, 
Vol. XXIX., p. 391, Nos. 3123-3126. 

Interest on bank deposits.|—See BANKERS, Vol. 
III., pp. 195, 196, Nos. 412-416. 


B. Under Express Agreement. 


95. General rule.|—BaRWELL v. PARKER, No. 
79, ante. 

96. -|—In an action for money had & 
received, pltf. is not entitled to interest even from 
the time of making a demand of the principal ; 
unless, he give in evidence an express promise to 
pay interest ; or show something from which such 
a promise may be inferred; or prove that the 
money has been used by deft., & interest has been 
made of it. Semble: the only other instance in 
which interest is recoverable, is upon a contract 
for the payment of money on a certain day, as on 
bills of exchange, promissory notes, etc.—DE 


valid written agreemont providing for 
the payment thereof :—Held: pltf., r 
who had been held entitled to th 
return of a sum of money, advanced 
to deft. co. under an ultra vires written | C 

agreement & applied by it in the pay- ° 
ment of its debts, was not entitled to t 











interest on tho sum.—MCKINNON & 
Cont One ose ae ONE 
SO. Ge); 922 e e a 556; 
66 D. L. . 266.—CAN. 

0. On amount pended on 
repairs of ship.}—GREratr Lakes S.S. 
Co. v. MAPLE LEAF MILLING Co., [1926] 
We L. R. 675; 58 O. L. R. 244 





till its pa 
ve (1895), 9 





Pp. Money deposited for safe 
keepiny.J—Whcre money had been de- 
posited for safe kooping & was not 
forthcoming when puymont was de- 
manded, interest was allowed on the 
sum due at the date of the last account, 
ee oes to rae a udgment. 

EY v. WINTER 17), 1 Nfid. 
L. R. 27.—-NFLD. 


forbearance.—LaA 


95 i. Gener 
222 ae after record closed. | at 


= UnINURGE GLascow UNION 
CANAL Co. v. CARMICHAEL (1842), 1 


Bell, Sc. App. 316.—SCOT. 


' On instalments of purchase 
money. J—Where property is sold for 
uw certain prico, payable in monthly 
instalments, & no stipulation is made 
providing for the payment of interest 
on the purchase money, interest can 
only be claimed by the vendor on each 
instalment from the date it falls due 
ent.— BAKER v. HAWKINS 
e D. C. 214.—S. AF. 
a. Implication of av 0. 
bearance.}—The averment that money 
was forborne at interest implies an 
agreement to pay interest for the 


WLESS 
(1870), a R., 5 Cc. L. 190.—IR. 
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rule.J— At common 
law, where interest is 

rms of a contract it 
up to the date of payment.—LaL 
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Be a (1807), 1 Camp. 50; 
Luehigeas igh Gsiod, Wi wan Asi0ia) Gang: 
429,n. Apld. Bell v. Free (1818), 1 Swan. 90; Hare v. 
Rickardo (1831), 7 Bing. 254. Distd. Re Maria Anna & 
Steinbank Coal & Coke Co., McKewan’s Case (1877), 6 
Gh PH DMN SAD iti Cane 
die; Higgins oeSarsent (1823), 2B. & C. 348; Fruhling 

Schroder (1835), 2 Scott, 135. 

97. -|—CaLTON v. BraaG, No. 75, ante. 

98. | — Pitf, who has laid out & 
expended money at the request of deft. cannot 
recover interest, in the absence of a contract to 
pay interest.—CaRR v. EDWARDS (1822), 3 Stark. 
132, N. P. 

99. .|—Interest is only payable on a sum 
of money, when there is an express promise to pay 
it, or it is due on a mercantile security, or it has 
been paid by the usage of trade. Therefore 
interest cannot be claimed on the amount of a 
policy of insurance on a life, which has not been 
paid for a long time after it ought to have been 
discharged. 

The general practice of late years has been to 
allow interest only upon mercantile securitics, 
such as promissory notes, & bills of exchange, 
which carry interest by the custom of merchants, 
or in those instances where interest is secured, by 
the express undertaking of the parties, or where 
such undertaking is implied from the usage of 
trade, or other circumstances. That is the general 
rule. ... This is not one of those mercantile 
instruments which carry interest by law, & 
inasmuch as there was no promise express or 
implied, on the part of deft. to pay interest, I 
cannot hold that the jury ought to have been told 
they were bound to give interest (ABBOTT, C.J. aa 
HIGGINS v. SARGENT (1823), 2 B. & C. 3483; 3 
Dow. & Ry. K. B. 613; 2L. J. 0. S. K. B. 33; 
yan ar P N (1829), 9 B. & 
aera Fold. Toney. Weston (1830), 6 Bing. 709. Expld. 

Gaunt v. Taylor (1834), 3 L. J. Ch, 135. Apld. Hill v. 

South Staffordshire Ry. (1874), L. R. 18 Eq. 154. Distd. 

L. Cc. & D. Ry. v. S&S. E. Ry., [1892] 1 Ch. 120. Refd. 

Frihling v. Schroeder (1835), 2 Bing. N. C. 77; Price v. 

G. W. Ry. (1847), 16 L. J. Ex. 87; The Northumbria 

(1869), L. R. 3 A. & K. 6; Swift v. Board of Trade (1924), 

93 L. J. K. B. 529. 











100. ——.|—PaGE v. NEwMAN, No. 85, ante. 

101. ——.|— Defts. bound themselves by deed 
fo pay £1,500 to be delivered to D. in goods, by 
three payments of £500 each, at three, five, & 
seven months :—Held: the instrument did not 
carry interest. 

If it be the intention of the party to obtain 


BatcHA SAHIB v. ARCOT NARAINA- 


, On open accounts.}—-SoMER- | SWAMI MupbaLiyan & MEENAMBA 
VELL’s TRUSTER v. cs one Lire | AMMAL (1910), I. L. R. 34 Mad. 320.— 
ASSURANCE Co., (1911) S. C. 1069. | IND. 

OT QF ii. ./—Interest depends on 





contract express or implied, or on some 
rule of law allowing it. If there is no 
contract, allowance of interest can be 
made only as a matter of law.—SwaALaA 
PRASAD v. HotTr LAL (1924), I. L. R. 
46 All. 625.—IND. 


965 iii. . —Interest is not recover- 
able upon a debt without some evidencu 
of a contract to pay interest.—REID ¥. 
BANK OF NEW ZEALAND, 3 J. R. N.S. 

0.—. 


95iv. ——.}+—If a debt is due on a 
certain day, interest as reckoned from 
that day must be paid. If no date is 
fixed for payment, interest runs from 
the time action is brought.— BECKER ¥. 
STUSSER, [1910] C. P. D. 289.-—S. AF. 


95 v. ~}—Whether interest i8 
payable must, in the absence of express 





for- 


v. BRYCE 





peau ie | mene dent hn, ooo 
runs oO y STances Ol eacn case.—— * r) 
({1907] E. D. e 43.—S. AF. 
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interest, it is always in his power to insert in the 
contract an express stipulation to that effect. In 
the present case, there is no stipulation for interest 
on the face of the contract. The instrument on 
which it is sought to recover it is not a commercial 
jnstrument, nor one on which there has been any 
usage to allow interest (TINDAL, C.J.).—FOosTER v. 
WESTON (1830), 6 Bing. 709; 4 Moo. & P. 589; 
8L. J. 0.8. rt ah ae ; aoe ies R. 1454. 

in = . v. 

aes wa. tod. Reld. LC. & De. sR ee 

(1892) 1 Ch. 120; He Dixon, Heynes v. Dixon, [1900] 3 

Ch. 561. 

102. Interest made payable on default of pay- 
ment of principal.|—-Pltf. lent deft. 560 rupees & 
deft. signed an agreement to pay pltf. 840 rupees 
in twenty monthly instalments, the whole amount 
to become payable at once on failure to pay any 
instalment, & if deft. was then unable to pay the 
whole amount interest was to be payable. In an 
action to recover the whole amount together with 
interest on the ground of failure to pay an instal- 
ment, there was evidence of the loan, but no 
specific evidence of defts. alleged default, & the 
judge gave judgment for plitf. for the principal 
claimed, but dismissed the claim for interest on 
the ground that the onus lay on pltf. to prove a 
liability to pay interest, & that as there was no 
evidence of default this onus had not been dis- 
charged :—Held: the fact that pltf. was entitled 
to judgment for the principal showed that deft. 
must have made a default, & therefore pltf. was 
entitled to judgment for the interest as well as 
for the principal. VELCHAND v. ATHERTON (1917), 
33 T. L. R. 232, C. A. 


C. Under Implied Agreement. 

103. General rule— Implied from course of 
dealing.|—-NICHOL v. THOMPSON (1807), 1 Camp. 
o2,n.3; 170 KE. R. 873, N. P. 

104. -|—The special circumstance 
distinguishing this petition from former applica- 
tions of the kind, namely that the bkpts. had been 
in the habit of paying interest upon such notes & 
therefore that a contract to pay interest was to be 
inferred from such habit is now abandoned... . 
If from such habit the contract could be inferred 
the debt would carry interest (LORD ELDON, C.).— 
fie WiLcocks, Ex p. WILLIAMS (1813), 1 Rose, 399. 

105. -|—- Where one of several part- 
ners, with the privity of the others, draws bills of 
exchange in his own name upon the partnership 
firm, in favour of persons who advance him the 
amount, which he applies to the use of the partner- 
ship, although the partners are not jointly liable 
on the bills, they may be jointly sued by the payees 
for money lent. 

_ From the course of dealing pltfs. are entitled to 
interest although they did not recover upon the 
written securities (LORD ELLENBOROUGH, C.).— 
DENTON v. Ropie (1813), 3 Camp. 493; 170 E. R. 
1458, N. P. 

Annotations :—Refd. Rhodes v. Rhodes (1860), 29 L. J. Ch. 

418. Mentd. Smith v. Craven (1831), 9 L. J. O. S. Ex. 


174; Bawden v. Howell (1841), 3 Man. & G. 638 : Maclae 
v. Sutherland (1854), 3 EK. & B. 1. 


_ 106. ——.]—Count in the declaration for 
interest upon the forbearance of money on request ; 
this is well laid, a promise to pay interest being 
Implied.— DORAN v. O’RBILLY (1817), 5 Dow. 133 ; 


3 E.R. 1278, H. L. 
Annotation :-—Refd. Butler v. Stoveld (1823), 1 Bing. 368. 
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107. -] — Interest is not payable on 
money lent, unless by the usage of trade, or from 
the course of dealing between the parties, a bargain 
to pay interest can be inferred.—SHAW v. PICTON 
(1825), 4 B. & C. 715; 7 Dow & Ry. K. B. 201; 
4L. J.0.S. K. B. 29; 107 E. R. 1226. 


Annotations :-—Mentd. Shaw v. Dartnal] (1826), 6 B. & C. 
56; Hume v. Bolland (1832), 1 Cr. & M. 130; Pierce v. 
Evans (1835), 2 Cr. M. & R. 294: Bate v. Lawrence (1844), 
7 Man. & G. 405; Townsend v. Crowdy (1860), 8 C. B. 
N.S. 477; Cave v. Mills (1862), 7 H. & N. 913; Swan vw. 

North British Australasian Co. (1862), 7 H. & N. 603. 


108. .|—In the administration of the 
estate of deceased debtor, claims were made in 
respect of certain tradesmen’s accounts, which 
included charges for interest. In each case 
accounts had been sent in, during the lifetime of 
debtor, charging interest after one year’s credit. 
No objection was made by the debtor to the charges, 
é& he from time to time made payments on account 
of the amounts shown to be due. The heading of 
the accounts sent to debtor by one of the claimants 
contained the words ‘ 5 per cent. interest charged 
after twelve months’ credit’’:—Held: interest 
could not be charged, as no agreement to pay 
interest could be implied from the circumstances, & 
no demand with notice of a claim for interest had 
been made within Civil Procedure Act, 1833 (c. 42), 
s. 28.—Re EDWARDS, WILLIAMS v. TRENCH (1891), 
61 L. J. Ch. 22; 65 L. T. 453. 


Annotations :—Apld. Tautz ». Archdale (1895), 11 T. 
452, Folld. Re Anglesey, Willmot v. Gardner, 
2 Ch. 548 (See, [1901] 2 Ch. 551). 


109. -}— During a serics of years a 
tradesman, in the yearly accounts which he 
delivered to his customer, charged him with interest 
on amounts which had been due for three years & 
longer. The customer never objected to the 
charge for interest, & he from time to time made 
payments to the tradesman on account generally. 
At the time of the customer’s death a large amount 
was due from him to the tradesman for goods 
supplied :—Held : an agreement on the part of the 
customer to pay interest ought to be inferred from 
the course of dealing, & the tradesman was 
entitled to prove in the administration of the 
customer’s estate for interest as it had been 
charged, as well as for principal.—He ANGLESEY 
(MARQUIS), WILLMOT v. GARDNER, [1901] 2 Ch. 
548; 70 L. J. Ch. 810; 85 L. T. 179; 49 W. R. 
708; 45 Sol. Jo. 738, C. A. 


Annotation :—Mentd. Pocahontas Fuel Co. (Incorporated) 
v. Ambatielos (1922), 27 Com. Cas. 148. 


See, further, BANKERS, Vol. III., pp. 265-267, 
Nos. 811-824; COMPANIES, Vol. X., p. 932, No. 
6394 ; SALE OF GOODS. 


D. By Custom. 
Mercantile securities.|—See BILLS OF EXCHANGE, 
Vol. ITI., pp. 327 et seq. 
110. Interest payable.|—-Cook v. OLIVER (1658), 
2 Sid. 116; 82 KB. R. 1287. 








L. R. 
[1901] 








111. ———.]—-CALTON v. Braaa, No. 75, ante. 
112. ——.]—PaGE v. NEwMAN, No. 85, ante. 
113. ——.]—-FosTER v. WESTON, No. 101, ante. 


114. ——.]—The Vegislative Act, No. XXXII, 
1839, extending to India the provisions of 3 & 4 
Will. 4, c. 42, s. 28, concerning the allowance of 
interest in certain cases enacts that upon all debts 
of sums certain, payable at a certain time, the ct. 
before which they may be recovered, may, if it 
shall think fit, allow interest to the creditor, at a 


* PART III. SECT. 2, SUB-SECT. 1.-——C. 
108i. General a from course of dealing.}—HarkipaS RANCHORDAS v. MERCANTILE BANK OF INDIA (1919), 


I. L. R. 44 Bom. 474.—I 
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b. Interest not payable—Custom unknown to plaintiff.}-—-DE HERTEL v. SUPPLE (1868), 14 Gr. 421.—CAN. 
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Sect.2.—When payable: Sub-sect.1, D.; sub-sect. 
A.] 





rate not exceeding the current rate of interest from 
the time when such debts or sums certain were 
payable, if such debts or sums be payable by virtue 
of some written instrument at a certain time. 
Where a usage was established by which it appeared 
that interest was paid upon such contracts :—Held : 
according to such usage interest ought to have been 
allowed upon the principal sum recovered in an 
action.—JUGGOMOHUN GHOSE v. MANICKCHUND 
(1859), 7 Moo. Ind. App. 268; 7 W. R. 715; 19 


E. TR. 308, P. C. 
Beaton :—Consd. Geake v. Ross (1875), 44 L. J. C. P. 


115. Custom of Lioyd’s.] THE ESTHER, 
STURGE v. HALDEMAND (1848), as reported in 9 
L. T. 87, N. P. ; 

116. Custom of bankers.] — The affidavit 
on which the application is founded, for interest 
on the balance of a banking account from the 
entering up till the affirmance of final judgment, 
must state that it was the custom of the bankers 
to charge interest on their advances, & at what 
rate.—GIBSON v. CARTER (1820), 8 Price, 516; 
146 B. R. 1280, Ex. Ch. 

——.]—See BANKERS, Vol. ITI., p. 265, 
Nos. 813, 814. 

Agent’s right to interest.|—See AGENCy, Vol. I., 

p. 559, Nos. 2077-2080. 











SuB-sECT. 2.—By STATUTE. 


A. Under Civil Procedure Act, 1833, s. 28. 


See Civil Procedure Act, 1833 (c. 42), s. 28. 

117. Debt or sum certain.]—Interest at 4 per cent. 
will be allowed on the amount of a demand for 
work & labour in an administration suit from the 
time when the demand for interest was made. 

The question now is, whether by virtue of the 
demand of payment, & notice of his claim for 
interest, claimant is entitled to interest from the 
date of the notice? & that depends upon the 
question whether Civil Procedure Act, 1833 (c. 42), 
8. 28 applies. Now that sect. applies to debts or 
sums certain, & the question is, whether this is a 
debt or sum certain ? In considering the case in 
reference to that & to the next sect., it appears to 
me that this is a case of a debt or sum certain & 
that claimant is entitled to interest at 4 per cent. 
from the date of his demand & notice (KINDERSLEY, 
V.-C.).—MILDMAY v. METHUEN (1854), 3 Drew. 
91; 61 H.R. 837. 

Annotations :—Dbtd. Hill ». South Staffordshire Ry. (1874), 

I. R. 18 Eq. 154. Refd. Mackintosh v. G. W. Ry. (1865), 

4 Giff, 683; Geake v. Ross (1875), 44 L. J. C. P. 315; 

Ward wv. Kyre (1880), 15 Ch. D. 130. 

118. -|—The arts. of a limited co. provided 
that, after certain sums had been paid, 10 per cent. 
of the residue of the net profits should be paid as 
remuneration to the directors, & that the ultimate 
residue of net profits, should be applied in paying 
such dividend on the ordinary shares, or in such 
manner as, subject to the regulations, a general 
meeting might determine. At a general meeting 
held in Apr. 1888, it was resolved that a sum 
treated as the balance of net profits should be 
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117i. Debt or sum _ certain.}—Re 
BRIGHOUSE. Estate, Fe ASPINALL, 
(pes 1). le. R. 160; (1924) 1 
. W. R. 65; 33 B.C. R. 191.—CAN, 


117 ii. ——-.]}—RaszaH BOMMARAUZE 


MAUL Ravze B 


BanapuR & KUMARA VENCATAPER- 
AHAD 
aah (1855), 6 Moo. Ind. App. 232. 


There is no demand 


117 fii, ——,.}— 
within 3 & 4 Will. 4 


existing debt payable when the demand 
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dealt with in accordance with the last-mentioned 
provisions of the articles. It was objected that 
some of the items which were then treated as 
valuable had no substantial value, & that the 
directors could not, acting reasonably, take the 
view that they were valuable. The directors 
acted on the report of their auditor, & after 
consultation with him. The co. was wound up 
voluntarily in 1883, & all the creditors were paid 
in full, & certain directors claimed to be paid their 
shares of the 10 per cent. of the residue of the net 
profits, a claim which was opposed by the liquida- 
tor, on the ground that the assets were over- 
estimated at the time the resolution was passed, 
& that the proposed distribution of the residue 
was in effect a payment of dividends out of capital : 
—Held: the directors were entitled to the 10 
per cent. claimed, but without interest. 

I doubt very much whether there was any sum 
certain due to the directors until it was ascertained 
by the order just made (WRIGHT, J.).—Re PERU- 
VIAN GUANO Co., Ex p. KEMP, [1894] 3 Ch. 690 ; 
63 L. J. Ch. 818; 711. T. 6113; 43 W. R.170; 10 


T. L. R. 585; 38 Sol. Jo. 664; 1 Mans. 423; 
8 R. 544. ; 
119. ——.]—-A sum awarded by an umpire, 


under Lands Clauses Acts as compensation for 
injurious affection in a case where no land has been 
purchased & the costs, not yet taxed, given by the 
statute in such a case, although not sums “‘ payable 
on a fixed day under an instrument in writing,” 
are ‘‘debts.’”’ Therefore a jury or judge sitting 
alone may give interest on such sums from the date 
of a formal demand claiming payment & notifying 
that interest will be charged.— FLETCHER v. BIRKEN- 
HEAD CoRPN., [1906] 1 K. B. 605; 75 L. J. K. B. 
183; 94L.T.18; 70 J3.P.170; 22 T. L. R. 206 ; 
4L. G. R. 483; affd., [1907] 1 K. B. 205, C. A. 

Annotations :—Mentd. Salt Union v. Brunner, Mond, 

(1908) 2 K. B. 822; Price’s Patent Candle Co. v. L. C. C., 

[1908) 2 Ch. 526; Martins v. Fowler, [1926] A. C. 746. 

120. Set-off pleaded against sum claimed.] 
—A claim may be for a “sum certain’’ within 
Civil Procedure Act, 1833 (c. 42), s. 28, upon which 
interest may be claimed, notwithstanding that a 
set-off is pleaded which may cause a reduction 
in the amount which may finally be found due 
to pltf— ALEXANDRA Docks & Ry. Co. v. TAFF 
VALE Ry. Co. (1911), 28 T. L. R. 163, C. A. 

121. ——— Payable at certain time — By virtue 
of written instrument.|—Pltfs. were assignees of a 
mtge. granted by W. W. & J. K. W. for £2,000 ; 
& had procured an advance for them from a 
client, on the same security, of £325; & were 
creditors of W. W. & J. K. W. for a further sum 
of £164. They had commenced actions for the 
first two sums, & obtained a verdict in an action 
for the last. Under these circumstances, deft., an 
attorney, but not employed as such in the business, 
induced pltfs. to stay proceedings for two months 
in the last action, & to allow judgment to be 
suffered by default in the other two, on which no 
execution was to issue for two months from Aug. 1, 
1841. The consideration for this stay of proceed- 
ings was set out in a correspondence, from which 
it appeared, that deft. undertook that the money 
should be paid, whenever the necessary securities 
should be completed; stating at the same time 
the name of another party through whom the 





is made.—UNION BANK OF AUSTRALIA 
& MORGAN v. WATERSTON (1894), 12 
N. Z. L. R. 672.—N.Z. 


117 iv. . }— AITCHISON 0. KAITAN- 
GATA Rar~tway & Coan Co., LTD. 
(No. 3) (1901), 21 N. Z L. R. 151.— 


UR ©. RANGASAMY 





c. 42, if there is no 
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money was to be produced, & to whom the mtges. 
were to be transferred. Ultimately, the third 
party in question refused to execute :—Held: on 
the effect of the whole circumstances & corre- 
spondence, deft. had rendered himself personally 
liable in respect of all these sums; also, interest 
on these sums, from Oct. 1, 1841, could not properly 
be allowed by a jury on the trial of the issue, under 
Civil Procedure Act, 1833 (c. 42), s. 28, as the 
sums were not payable by virtue of any written 
instrument at a certain time, nor had any demand 
of payment in writing, within the Act, been made ; 
but, as to the former two sums, such jury would 
have been recommended to add the interest on 
them to the damages, independently of the statute. 
-—HARPER v. WILLIAMS (1843), 4 Q. B. 219; 
12L. J. Q. B. 227; 114 B. R. 880. 


Annotations :—Consd. Duncombe v. Brighton Club (1875), 

L. R. 10 Q. B. 371. Mentd. Jenkins v. Hutchinson (1849) 
ee J. Q. B. 274; Lewis v. Nicholson (1852), 18 Q. B. 
503. 


122. -]— The contract between 
a railway co. & a contractor provided that pay- 
ments should be made monthly, as the works 
proceeded, on the certificates of the co.’s engineer. 
There was no stipulation in the contract in reference 
to the payment of interest to the contractor on 
any sums due, but not paidtohim. Thecontractor 
made a demand in writing for a sum as the balance 
due to him, & claimed interest thereon. His 
accounts were disputed, but on a bill filed by him 
against the co., the result showed that he was 
entitled to a balance Jess than one half of the sum 
which he had claimed to be due from the co. :— 
Held: the contractor was not entitled to interest 
either under the contract, there being no express 
stipulation on the part of the co. to pay any, or 
under Civil Procedure, 1833 (c. 42), s. 28, the 
demand in writing for payment not being of a sum 
certain payable at a certain time.—HILL v. SouTH 
STAFFORDSHIRE Ry. Co. (1874), L. R. 18 Eq. 154; 
43 L. J. Ch. 556. 
Annotations :—Consd. Geake v. Ross (1875), 44 lu. J. 


Cc. P. 
315. Apld. Ward v. Eyre (1880), 15 Ch. D. 130. RBefd. 
L. C. & S. BE. Ry., [1892] 1 Ch. 120. 


123. -] — Where the instrument 
under which a sum is payable makes the day of 
payment depend on a future contingent event, 
such time is not a time certain within Civil 
Procedure Act, 1833 (c. 42), s. 28, & such sum does 
not carry interest unless there has been a demand 
for payment with notice that interest would be 
claimed, & interest cannot be given as damages 
for detention of the debt. 

An award made upon a joint traffic agreement 
between two railway cos. determined that accounts 
should be rendered by each co. to the other in 
May ; that a payment of not less than 75 per cent. 
should be made on account of the balance appearing 
to be due on the face of the accounts so exchanged, 
& that this payment should be made as soon after 
June 1 as possible & not later than June 15. A 
large balance became due from one of the cos. to 
the other, to recover which an action was brought 
& interest claimed :—Held: no interest could be 
recovered under Civil Procedure Act, 1833 (c. 42), 
8. 28; since there was no ‘ debt or sum certain 
payable by virtue of a written instrument at a 
certain time,’’ within that statute; nor had any 
demand of payment claiming interest been made 
In writing; & interest could not be given by way 
of damages for detention of the debt, the law 
upon that subject, unsatisfactory as it is, having 
been too long settled to be now departed from.— 
Lonpon, CHatuamM & DOVER Ry. Co. v. SOUTH 








. Ry. v. 
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EASTERN Ry. Co., [1893] A. C. 429; 63 L. J. Ch. 
93; 69 L. T. 6837; 585. P.36; 1R. 275, H. L. 
Annotations :—Refd. Page v. Cloete (1892), 36 Sol. Jo. 647: 

Phillips v. Homfray, [1892] 1 Ch. 465; Re Horner, Fooks 

©. Horner, [1896] 2 Ch. 188; Fletcher v. L. & Y. R 

[1902] 1 Ch. 901; Johnson v. R., [1904] A. C. 817; 

Thakur Ganesh Bakhsh v. Thakur Harihar Bakhsh (1904), 

20 T. L. R. 401; Toronto Ry. v. Toronto Corpn., [1906] 

A.C. 117; Di Ferdinando v. Simon, Smits, [1920] 3 K. B. 

409. Mentd. Stearns v. Village Main Reet Gold Mining 

Co. (1904), 48 Sol. Jo. 700; Swift v. Board of Trade, 

[1925] A. CG. 520. 

124. Application for loan.] — 
A letter of application for a loan until a day named 
therein, which does not show an obligation to pay 
on the face of it, is not ‘‘ an instrument by virtue 
of which the debt is payable at a certain time,’’ 
within Civil Procedure Act, 1833 (c. 42), s. 28,—- 
TAYLOR v. Hout (1864), 3 H. & C. 452: 34 L. J. 
Ex. 1; 11 L. T. 347; 18 W. R. 78; 159 EB. Rh. 
607. 

Annotation :—Mentd. Dene v. Sawyer (1872), 26 L. T. 646. 
125. Date ascertainable — ‘‘ After 

entire discharge ’’ not sufficient.| — MERCHANT 

SHIPPING Co. v. ARMITAGE (1873), L. R. 9 Q. B. 

99; 48 L. J. Q. B. 24; 29 L. T. 809; 2 Asp. 

M. L. C. 185, Ex. Ch. 

Annotations :-—Apptvd. L. C. & D. Ry. v. S. E. Ry., [1893] 
A. C. 429. Reid. Ae Horner, Fooks v. Horner, [1896] 2 
Ch. 188; Thkuar Ganesh Bakhsh v. Thakur Harihar 
Bakhsh (1904), 20 T. L. HK. 401. Mentd. Williams 
». Canton Insce. Office, [1901] A. (C. 462; London 
Transport Co. v. Trechmann, [1904] 1 K. B. 685; Har- 
rowing S.S. Co. v. Thomas, [1913] 2 K. B. 171; Muller, 
Maclean v. Leslio & Anderson, {1921] W. N. 238. 

126. .|] —In order to entitle a 
creditor under Civil Procedure Act, 1833 (c. 42), 
s. 28, to interest on a debt from the time when the 
debt was payable, ‘‘ if such debt be payable by 
virtue of some written instrument at a certain 
time,’’ it is not necessary that the day for the 
payment should be mentioned in the instrument ; 
it is sufficient if a time or event be fixed, the date 
of which can be ascertained afterwards. There- 
fore, where pltf. supplied furniture to defts. on 
the written terms, ‘‘ one third in cash, & bills at 
six & twelve months for the balance ’’ :—Held: 
the case was within the sect., & pltf. was entitled 
to interest on the one third from the time the goods 
were delivered.—DUNCOMBE v. BRIGHTON CLUB Co. 
(1875), L. R. 10 Q. B. 371; 44 L. J. Q. B. 216; 
32 L. T. 863; 403. P. 388; 23 W. BR. 795. 


Annotations :—Consd. L ©. & D. Ry. v. S. HE. Ry., [1893] 
A. C. 429. Refd. Thakur Ganesh Bakhsh v. Thakur 


Harihar Bakhsh (1904), 20 T. L. R. 401 

127. .|] — Testator covenanted 
that his exors. or administrators should pay a 
sum of £2,000 within six calendar months after 
his decease. Default was made in payment of the 
sum at the time named :—Held: the sum carried 
interest from the time named to the date of pay- 
ment ; the sum being “ payable at a certain time ”’ 
within Civil Procedure Act, 1833 (c. 42).—Re 
HORNER, Fooks v. HORNER, [1896] 2 Ch. 188; 65 
1. J. Ch. 6904; 74 L. T. 686; 44 W. KR. 556; 40 
Sol. Jo. 498. 

128. —— Sum ascertainable on certain 
data.]|—MACKINTOSH v. GREAT WESTERN Ry. Co. 
(1865), 4 Giff. 683; 6 New Rep. 336; 13 L. T. 
84; 11 Jur. N.S. te - RAE wae 

} : ; v. Sou staffor re : ; 
ees Py Her Ref. L. Cc. & D. Ry. v. sy K. Ry., 

[1893] A. C. 429. 

129. Demand in writing—Necessity for.] — 
HARPER v. WILLIAMS, No. 121, ante. 

180. ——.]—-LONDON, CHATHAM & DOVER 
Ry. Co. v. SourH EASTERN Ry. Co., No. 123, ante. 

. Sufficiency of — Demand after notice 


of action.|—-Pitf. having, after notice of action, 


a et cg 















































1294. Demand in writing— Necessity for. }—SINCLAIR v. PRESTON (1900), 13 Man. L. R. 228.—CAN, 
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Monsry AND Monery-LENDING. 


Sect. 2..—When payable: Sub-sect. 2,A.,B.& C.; writing or notice within Civil Procedure Act, 1833 


sub-sect. 8, A.] 


served the co. with a written demand of interest 

under Civil Procedure Act, 1833 (c. 42), 8s. 28 :— 

Held: the arbitrator, under a submission of ‘‘ all 

matters in difference,” might award pltf. interest, 

notwithstanding the notice of action did not 
contain a demand of interest ; &, further, assuming 

a notice of action to have been necessary, the want 

or insufficiency of such notice could not be taken 

advantage of, since Limitations of Actions & 

Costs Act, 1842 (c. 97), 8. 8, unless pleaded specially. 

—-EDWARDS v. GREAT WESTERN Ry. Co. (1851), 

110. B. 588; 21L. J.C. P. 72; 138 KB. RR. 603. 

Annotations :—Mentd. Crouch v. G. N. Ry. (1854), 9 Exch. 
656; Crouch v. G. N. Ry. (1856), 11 Exch. 742; Baxen- 
dale». G. W. Ry. (7808) 144C. B.N. S21; G. W. Ry. v. 
Sutton (1869), L. KR. 4 A. L. 226; Lyles ». Southend-on- 
Sea Corpn. (1905), 92 L. T. 586. 

132. ——— Demand for interest from date 
prior to letter.}—A letter, sent after the return of 
part of the deposit, demanding the residue, & 
stating that pltf. would expect to be paid interest 
on the part withheld, from a day before the date 
of the letter, is a sufficient demand of interest 
under Civil Procedure Act, 1833 (c. 42), 8. 28, to 
entitle him to recover it from the date of the 
demand.~-MowaTr v. LONDESBOROUGH (LORD) 
(1854), 4 KW. & B. 1; 119 E.R. 13 sub nom. 
]LONDESBOROUGH (LORD) v. MowatTt, 2 ©. Ll. R. 
1181; 231. T. O. S. 235; 18 Jur. 1004; 2W.K. 
568, Hx. Ch. 

Annotations :—--Consd, Geake v. Ross (1875), 44 L. J. GO. Py 
315. Refd. Tautz ». Archdale (1895), 1] TT. L. Ro 452. 
Mentd. Johnson v. Gonlott (1930), 18 © B. 728; 2. wv. 
Saddlors’ Co. (1861), 3 KH. & K. 72. 

183. Demand of amount due.] — It 
is not necessary in order to enable a jury, under 
Civil Procedure Act, 1883 (c. 42), s. 28, to allow 
interest upon a debt not payable at a time certain, 
that the demand in writing should be of a specific 
Kum, it is sufficient to satisfy that enactment that 
the demand be of what is duc, with notice that 
debtor is required to pay interest thereon. 

Pitf. having for some years supplied coal to an 
unregistered mining co., wrote a letter to deft 
who was a shareholder, containing the following 
passages: ‘ 1] feel it my duty to write to you about 
my claim on this co. They owe me for balance 
of coal account & interest over £1,100. . . . Now I 
inust ask you the plain question why is not my 
account paid ? ... 7 must now give you notice 
that if my account with this mine be not settled 
on or before Nov. 1 next, I shall instruct my solr. 
to take the necessary proceedings to recover th: 
money this company owcs me’’:—RHeld: | 
sufficient demand within Civil Procedure Act, 
183% (c. 42), s. 28, to justify a jury giving interest, 
from the date of such letter.—GEAKE v. Ross 
(1875), 441.).C.P.315; 82 L. T. 666; 23 W. R. 
(O8. 

Anasaion :—Refd. Tautz «. Archdale (1895), 11 T. L. FR. 


134. Amount rendered charging 
interest.|—In May, 1872, a country solr. com- 
menced a suit against his London agent, claiming 
an account & taxation of the bills of costs between 
them. Deft. filed his answer in Oct. 1872, _. 
thereby alleged a large balance due to him & 
claimed interest thereon. He had also, in 1869, 
furnished pltf. with an account which contained 
items for interest. In 1875 a copy of the accoun! 
was inclosed in a letter which referred to tht 
account, but made no formal demand of payment 
& which was signed by a firm of solrs. as his agents 
—Held: neither the answer nor the letter in. 
closing the account was a sufficient demand i 

















c. 42), s. 28.—WaRD v. EyrE (1880), 15 Ch. D. 
30; 49 L. J. Ch. 657; 43 L. T. 525; 28 W. R. 
12, C. A. 
] — . Ward v. Lawson (1890), 43 Ch. D. 353 ; 
Satyr gh ie 11892] 2 Gh. 413 ; Sheba Gold Mining 
Co. v. Trubshawe, Ryley v. Master (1892), 61 L. J. Q. B. 
219: Tautz v. Archdale (1895), 11 T. L. R. 452. Mentd. 
Re Wilde, {1910} 1 Ch. 100. 


135. Notice on tradesman’s account 
f{ intention to charge interest after one year’s 
wedit.|—-Re EDWARDS, WILLIAMS v. TRENCH, No. 

—— -——.| — TAUTZ 


08, ante. 
136. & Son v. 
ARCHDALE (1895), 11 T. Ll. R. 452. 

Claim on writ.] — A claim in the 
writ for interest upon the amount claimed from 
che date of the writ till payment or judgment is 
not a good demand for the purposes of Civil 
Procedure Act, 1833 (c. 42), s. 28.—RHYMNEY Ry. 
Jo. v. RUYMNEY IRON Co. (1890), 25 Q. B. D. 146; 
0 L. J. Q. B. 414; 68 L. T. 407; 38 W. R. 764 ; 

T. L. R. 342, C. A. 
Annotations :—Consd. Ryley v. Master, Sheba Gold Mining 


Co. ». Trubshawe, [1892] 1 Q. B. 674. Mentd. Stearns +. 
Village Main Reef Gold Mining Co. (1904), 48 Sol. Jo. 700. 


138. ——- Inclusion in statement of claim.| 
—(GENVRAIN v. BECK (1925), 41 T. L. R. 629. 

See, alzo, Bonps, Vol. VII., p. 217, No. 590; 
XOMPANIES, Vols. IX. & X., pp. 332, 33%, 927, 
Nos. 2099-2106, 6852. 




















B. Under Civil Procedure Act, 1833, 8. 29. 

See Civil Procedure Act, 1833 (c. 42), s. 29. 

139. Interest on moneys recoverable on policies 
of insurance.|—Policies of assurance were effected 
by a debtor, & forwarded by him to his creditor, 
pltf., as security for a debt largely exceeding the 
amount assured. No legal assignment was effected. 
The policies were kept up, & the assured died in 
1874. In 1875 pltf.’s solr. gave notice to the office 
of his claim, which notice the office acknowledged, 
~ for which, it} made the statutory charge of 5a., 
but denied pltf.’s claim on the ground of there 
having been no legal assignment. Pltf. brought 
this action fur the policy moneys & interest. The 
co. resisted, on the ground above mentioned, & 
insisted that pltf. could not give a valid discharge. 
& that the personal representative of the deceased 
was a necessary party. The deceased died in- 
solvent, & there was no personal representative : 
—Held: ptf. was entitled to interest at 4 per cent. 
on the sum assured under above Act.—CROSSLEY 
v. CITY OF GLASGOW LIFE ASSURANCE Co, (1876), 
4 Ch. D. 421; 46 L. J. Ch. 65; 36 L. T. 2853; 25 
W. R. 264. 

Annotations :—Folld. Re Rosier’s Trusts (1877), 37 L. T. 
426. Consd. Webster v. British Empire Mutual Life 
Assce. (1880), 15 Ch. D. 169. Mentd. Curtius ¢. 
Caledonian Fire & Life Insce. (1881), 51 lL. J. Ch. 80. 
140. .|] — In 1847 A. deposited a policy on 

his own life with B. as security for an advance of 

money, «& died in 1874, insolvent, & no administra- 

tion was taken out to his estate. In 1875 B. 

proved A.’s death to the satisfaction of the assur- 

ance co., & demanded payment of the policy 
moneys, which were insufficient to pay his debt, but 
the co. refused to pay him without the consent of 
the legal representative of A. In 1878 B. died, 
& on action brought by his exors. against the co. 
claiming a declaration that they were entitled to 
the policy moneys, & payment with interest from 
the time when the demand of payment was made, 
the judge held that the co. was justified in refusing 
to pay over the policy moneys without the consent 
of A.’s legal personal representative ; dispensed 
with the legal personal representative of A. under 
15 & 16 Vict. c. 86, 8. 44, &, ordered payment of 
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the policy moneys, with interest at 4 per cent., 
from the date when demand of payment was made. 

On appeal on the question of interest :—Held : 
as the default or delay in payment of the policy 
moneys had been caused, not by the co., but by 
B.’s neglect to clothe himself with a legal title to 
the money, interest did not commence to run till 
the order for payment of the principal was made.— 
WEBSTER v. BRITISH EMPIRE MuTUAL LIFE 
ASSURANCE Co. (1880), 15 Ch. D. 169; 49 L. J. Ch. 
769; 43 L. T. 229; 28 W. R. 818, C. A. 


Annotations :—Retd. L. C. & D. Ry. v. S. E. Ry., [1892] 1 
Ch. 120; Re Drax, Savile v. Drax, (1903) 1 Ch. val, 
Monta. Curtins v. Caledonian Fire & Life Insce. (1881), 


141. -}— The Admlty. requisitioned a 
steamer upon the terms of a charterparty, clause 19 
of which provided that the risks of war which are 
taken by the Admlty. are those risks which would 
be excluded from an ordinary English policy of 
marine insurance by the following, or similar, but 
not more extensive clause warranted free of 
capture, seizure & detention & the consequences 
thereof, or of any attempt thereat, piracy excepted, 
& also from all consequences of hostilities or warlike 
operations, whether before or after declaration of 
war. Such risks are taken by the Admlty. on the 
ascertained value of the steamer, if she be totally 
lost, at the time of such loss, or, if she be injured, on 
the ascertained value of such injury. The steamer 
was lost by war risks, & the owners claimed to be 
paid by the Admlty. interest on the ascertained 
value of the steamer from the date of the loss on 
the footing that clause 19 was either a policy of 
insurance or was a contract of indemnity :—Held: 
the shipowners were not entitled to interest under 
above sect. because clause 19 of the Admlty. 
charterparty was not a policy of marine insurance 
within 6 Edw. 7, c. 41, s. 23, as the sum insured 
was not stated therein; nor was it a contract of 
indemnity, as the liability of the Admlty. was in 
terms limited to the ascertained value of the 
steamer at the time of the loss.—ADMIRALTY 
Comrs. v. ROPNER & Co., LTD. (1917), 86 L. J. 
K. B. 1080; 117 L. T. 58; 33 T. lL. RR. 8623; 14 
Asp. M. lL. C. 89, D. ©. 

See, also, INSURANCE, Vol. XXIX., p. 391, 
Nos. 3123-3126. Compure No. 173, post. 

142. Damages for trover or trespass.| — By 
the decree made in this suit in 1870, it was declared 
that defts. S. & R., & the estate of deceased deft. 
W.,. were answerable for all minerals gotten or 
removed from under pltfs.’ farm; & an inquiry 
was directed what quantities of minerals had been 
so gotten or removed, & it was ordered that the 
value at the pit’s mouth of all minerals so gotten 
or removed, with just allowances for carriage, but 
none for getting, should be certified. The decree 
was silent as to interest, no claim for interest being 
made at the hearing. 

After the decree defts. S. & R. died, & the suit 
was continued, so far as the inquiry was concerned, 
against their representatives. 

The official referee having, in Dec. 1889, reported 
the value at the pit’s mouth of the minerals taken 
to be £9,028 6s., pltfs., upon the further considera- 
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c. Under Common Law Procedure 
Act, 1899—Necessity to mention date of 
pa in interest.)—Interest on a 
debt under a written instrument is not 
recoverable unless the date of payment 
is also fixed by the instrument.— 
HouGcH ¢. Warrry (1903), 3 S. R. 
N. S.-W. 677; 20 N.S. W. W.N. 218. 


d@. Under 58 Vict. ce. 12.}-—-McCct- 


627.—CAN. 


f. Under 


P. C.—CAN. 


LOUGH vw. NEWLOVE (1896), 27 O. R. 


e. Under 60 Vict. ec. 
sum certain.J}—MAYES vt. 
(1902), 35 N. B. HK. 701.—CAN. 
Ontario Judicature Act, 
1897.}—TorRoNTO Ry. Co. v. CiTy oF 
TORONTO CORPN., (1906) A. C. 


g. Demand in writti 
for.}—HarT vv. GREER (No. 1) (1915), 
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tion of the suit in 1891, claimed to be entitled to 
damages in the nature of interest on that amount 
on the ground that the action was in the nature 
of an action of trover or trespass de bonis asportatis 
within above sect. :—Held: the action must be 
treated as an equitable action to recover the 
benefits that defts. or their respective estates 
had received from the wrongful taking of the 
minerals belonging to pltfs., & not as an action 
of trover or trespass; & although according to 
the settled practice in the case of such an equitable 
action, pltfs. might, at the hearing, have been 
allowed interest on the value of the minerals 
wrongfully taken, yet, pltfs. not having claimed 
interest at the hearing & the decree being silent as 
to interest, it was too late to claim it for the first 
time twenty years after the date of the decree. 

In an equitable action to recover from the estate 
of a deceased person the profits he has received 
from a wrongful act, such as taking coal belonging 
to pltf., the ct. will at the trial, make the estate 
liable, not only for the amount of profits actually 
received, but also for interest thereon at 4 per cent. 
from the death of the wrongdoer.—PHILLIPS 1. 
HomFray, [1892] 1 Ch. 465; 61 L. J. Ch. 210; 66 
L. T. 657; 36 Sol. Jo. 199, C. A. 


Annotation :-—Refd. Omnium Insce. Corpn. ¢. 
London & Scottish Insee, (1920), 36 T. L. RR. 386. 
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C. Under Other Statutes. 


In bankruptcy.]—See BANKrupTcy, Vols. IV. & 
V., pp. 93, 119, 125, 204, 271, 274, 305-307, 338, 
378, 379, 428, 608, Nos. 840-842, 1082, 1138-114], 
1884, 2547-2550, 2570, 2852-2875, 3171, 3488- 
3499, 3862, 3866, 5463. 

Bills of exchange.|—See BILLS OF EXCHANGER, 
Vol. II., pp. 827-335, Nos, 2172-2226. 

Under Companies Acts.}|—-See CoMPANIES, Vols. 
IX. & X., pp. 245, 324, 333, 460, 510, 738, 781, 811- 
814, 932-933, 1026, Nos. 1534, 2049, 2101, 2084, 
3339, 4614, 4889, 5187-5106, 6885-0307, 7118. 

Compulsory purchase of land—Interest on pur- 
chase-money.|—-See COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 163, 231-288, 274, 203, 
Nos. 412, 1208-1215, 2014, 2219. 

On estate & other death duties.|—See EsSTatTr 
& OTHER Dears Duties, Vol. X X1., pp. 6, 82, 115, 
128, Nos. 863, 864. 

See, also, Land Drainage Act, 1845 (c. 56), 
ss. $, 9, 10; Improvement of Land Act, 1864 
(c. 114), s. 49; Public Mealth Act, 1875 (c. 55), 
8. 257; Public Works Loans Acts, 1870 (c. 77), 
s. 2; 1892 (c. 61), 8.23 1896 (c, 42), 8.23 1897 (c.51), 
4.13; 1017 (c. 82), 8s. 43 1918 (c. 27), 8. 4. 


SuUB-SECT. 3.--IN HQUITY, 
A. In General. 

143. Accounts stated.] — Stated accounts shall 
carry interest, especially in the case of mtges., & 
more strongly when settled by a master of the ct. 
pursuant to any order.—-STROUD v. Moor (1717), 
2 Kq. Cas. Abr. 529; 22 EK. R. 447. 


33 W. L. R. 39.—CAN 

h. ———,] — Intoroxst is not 
claimable where there is no agreement 
to pay interest & no demand in writing 
no as to bring the case within the pro- 
visions of Interest Act.—SUBRAMANIA 
AIYAR ©. SUBRAMANIA AILYAR (1908), 
1. L. KR 31 Mad. 250.—IND. 

kk. Interest on judge's salary -— 
When al -}—-PROWBE 0. EW- 
FOUNDLAND GOVERNMENT (1900), 8 
Niid. L. R. 386.—NFLD. 





21—Debt or 
CONNOLLY 


117, 


— Neceasily 


186 


Sect. 2.—When a able : Sub-sect. 3, Ax; B., C., D., 
e9 G., #.. Wd Ks sub-sects. 4,5,6, 7,8 & 9.) 


144, .|—BoppaM v. RYLEY (1787), 4 Bro. 
Parl. Cas. 561; 2 E. R. 382, H. L. 
Annotations :—Folld. Fergusson v. Fyffe (1841), 8 Cl. & Fin. 

121. Refd. Barticld v. Loughborough (1872), 8 Ch. App. 1. 

145. Money laid out for use of another — Not- 
withstanding current account between parties.|— 
Equity will allow interest upon a gross sum laid 
out by one merchant for another, though there was 
an account current between them.—OMICHUND 2. 
BARKER (1745), as reported in Ridg. temp. H. 285 ; 
22 BH. KR. 831, L. C. 

Annotations :—Retd. Re German Mining Co., Hx p. Chippen- 
dale (1854), 4 De G. M. & G. 19; Rhodes v. Nhodes Heaths 
John. 653. Mentd. Kast India Co. v. Campbell (1749), 
1 Ves. Son. 246; Atcheson v. Everitt (1776), 1 Cown. 
382; R. v. Gilham (1795), 1 Exp. 285; Spain (King) v. 
Hullott (1833), 7 Blt. N. 8. 359; Boolen v. Molladew (1851), 
10 C. B. 898; Parkes v. Parker (1852), 2 Rob. eel. 518 ; 
Salomons ¥. Miller (1853), 8 Exch. 778 ; Maden v. Catanach 
ee eGo, Bradlaugh (1885), 14 Q. - 

667 ; Bowman ». Secular Soc., [1917] A. C. 406. 

146. Express contract to pay—At a day certain 
or on demand—Interest due from day fixed or from 
time of demand.]—A written undertaking to pay at 
a day certain, or on demand, as a promissory note, 
carries interest from the day or the demand; as 
at law it is given by way of damages.—UPTON v. 
FERRERS (LORD) (1801), 5 Ves. 801 ; 31 KH. RB. 866. 


Annotationa :-—~Folld. Lowndes ». Collens (1810), 17 Ves. 27. 
Refd. Webster v. British Empire Mutual Life <Assce. 
(1880), 15 Ch. D. 169. Mentd. Ralph ov. Carrick (1879), 





11 Ch. TD. 873; He Willatts, Willatts vo. Articey, [1905] 
1 Ch. 378. 
147. e]— (1) Under a written con- 











tract for a sum of money payable on demand or a 
day certain interest is in equity as at law payable 
from the time of demand made or from the fixed 
period of payment. 

(2) Interest at 5 per cent. under a contract to 
give promissory notes.— LOWNDES v. COLLENS 
(1810), 17 Ves. 27; 341. R. 11. 


Annotations :-—As to (1) Consd. Webster ». British Kmpire 
Mutual Life Assce. (1880), 15 Ch. D. 160. As to (2) Refd. 
Gaunt ». Taylor (1854), $ . J. Ch. 135; Hart v. Cradock 
(1837), 1 Jur. 735. 


148. ——.}-— Where A. retired from 
a certain partnership, but left £60,000 capital in 
the business ostensibly as part of the partnership 
capital of B. such sum to be repaid at the end of 
three years, being the agreed term of the new co- 
partnership, & where B. retained & employed in 
the business the said sum beyond the expiration 
of the said period :—Held: interest at. 5 per cent. 
per annum was payable on the £60,000 from the 
expiration of the three years, & also on the profits 








from the time of the realisation of the different | 


portions of the same. 

The courts of equity are not: limited by Civil 
Procedure Act, 1833 (c. 42), 8. 28, as to the allow- 
ance of interest. 

Even if the statute were being resorted to, I 
think the statute would furnish a sufficient 
authority for directing the payment of interest. 
But Ido not rely upon the statute. The statute has 
been recognised by the ct. on many occasions, but 
never in the shape of a limiting or binding authority 
upon the ct., but as a reason if any one wanted it, 
in addition why the ct. should direct the payment 
of interest. The sums which were payable from 
time to time are capable of easy ascertainment. 
The days on which they ought to have been paid 
can also be easily ascertained. The sum was 
become ccrtain & a day was become certain. 
Then upon that which I take to be a principle 
higher than any which is recognised by the 
statute alone, upon the well established law of this 
ct., the money being payahle at the times which 


Money AND Monry-LENDING. 


will be ascertained, which may now be said to have 
been easily ascertained, 1 think from each of these 
times, whenever the money was received, the 
persons entitled to receive the money at that time 
are entitled to interest upon the same money from 
that day (Bacon, V.-C.).—SPARTALI Uv. Con- 
STANTINIDI (1872), 20 W. R. 823; on appeal, 21 
W. BR. 116, L. JJ. 

149. .|—CouRTENEY (LORD) v. GODSCHALL 
(1804), 9 Ves. 473; 32 E. R. 685, L. C. 

150. Contract to give promissory note -—— Con- 
tract to pay interest inferred.|-LOWNDES Uv. 
COLLENS, No. 147, anie. ; 

151. .| — Deft. wrote to his receiver 
& professional agent as follows: If you will remit 
the £400 I can give you a note for it when you come 
to London. The money was advanced but no 
note was signed :—Held: a special contract must 
be inferred, & interest was payable by deft.— 
> ~ -—- (LorD) (1840), 2 Beav. 359; 48 











eve a. on 


152. Money expended by person entitled to be 
indemnified—Out of funds in court.]|—A party was 
directed to pay certain costs, & make other pay- 
ments, but was declared to be entitled to be 
indemnifled out of funds in ct.:—Held: he was 
entitled to interest at 4 per cent. on all sums paid 
for costs or otherwise.—WAINMAN v. BOWKER 
(1845), 8 Beav. 363 ; 50 BE. R. 142. 

153. Defendants obstructing recovery of interest 
at law.]—A railway co., having agreed to let its 
line to another, which had taken possession under 
the agreement, filed a specific performance bill 
against the other, which thereupon gave notice 
that it would pay the rent into ct. Pltfs. then gave 
the defts. notice, that, unless the rent were paid to 
pltfs., interest would be claimed on it under 
Civil Procedure Act, 18383 (c. 42), s. 28. Defts. 
obtained ex p. an order that they might be at 
liberty to pay the rent into ct., & paid it in accord- 
ingly :—Held: they thereby obstructed the 
recovery of interest at law, & the ct. had juris- 
diction to order payment of interest.—HULL & 
SELBY Ry. Co. v. NORTH EASTERN Ry. Co. (1854), 
5 De GM. & G. $72; 241. J. Ch. 109; 24 L. 7. 
O. 8. 164; 3W. R. 129; 43 HB. R. 1109, L. JJ. 
Annotation :---Refd. Re East of England Banking Co. 

(1868), L. R. 6 iq. 368. 

154. Money obtained by fraud — Necessity for 
proof of fraud.|—Money obtained by fraud can be 
recovered with interest, whether the proceedings 
be taken in a ct. of equity or in a ct. of law. But 
the fraud must be proved in the proceedings by 
which the money is recovered, otherwise no interest. 
will be allowed; & it is not sufficient that the 
fraud has been proved in other proceedings in a 
criminal ct.—JOHNSON +7. R., [1904] A. C. 817; 
73.3. P.C.113; 911, T. 234; 583 W. R. 207; 
20 T. L. R. 697, P. Cc. 

Annotations :—Mentd. A.-G. v. Till (1909), 5 Tax Cas. 440; 
Vaithinatha Pillai v. King-Emperor (1913), 29 T. L. R. 
709; The Zamora, [1916] 2 A.C. 77; Re Letters Patent 
No. 139207, He Carbonit Akt., [1924] 2 Ch. 53. 

155. Effect of Civil Procedure Act, 1888 (c. 42), 
s. Psa -—SPARTALI v. CONSTANTINIDI, No. 148, 
ante. 


B. Between Mortgagor and Mortgagee. 


See LIMITATION OF ACTIONS, Vol. XXXII., pp. 
ate et seq.; &, generally, MORTGAGE, Part XVII., 
post. 


C. Between Obligor and Obligee of Bond. 


See Bonps, Vol. VII., pp. 215-218, Nos. 573- 
605. 
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for several years a sum of money in his hands, the 
balance of the produce of effects of a Crown debtor 
seized by him & sold under an extent after the 
Crown debt had been satisfied, claiming himself a 
lien thereon for poundage, etc., the ct. ordered 
that he should pay interest on the amount of such 
balance to the parties from whom he had with- 
held it, from the time when the ct. had determined, 
on a former occasion, that the claim of the sheriff 
was unfounded, notwithstanding which determina- 
tion he had continued to keep the question before 
the ct.; & that although the sheriff should not 
have made interest or any use or advantage of the 
money in the meantime, the ct. proceeding wholly 
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D. Between Executors and Beneficiaries. 

Liability of Crown—lInterest on debts—On grant 
of administration to Crown.|—See ExEcuToRs, 
Vol. XXITI., p. 156, Nos. 1654-1656. 

Interest payable by representative—On legacies.] 
—See Extcurors, Vol. XXIII., pp. 405 et seq. 
To infants.]|—See Execurors, Vol. 
XXITI., pp. 448, 449, 452, 453, 455, Nos. 5184, 
5200, 5249, 5256, 5287, 5289. 
On admission of assets.|—See 
ee vos Vol. XXIV., pp. 708, 709, Nos. 7331— 

—— -——_On_ accounts being taken.]—/Sce 














ExeEcurTors, Vol. XXIV., pp. 696 et seq. 


— On debt—Administration of insolvent estate 
by court.|—See Exrcutors, Vol. XXIV., pp. $19, 


820, Nos. 8515-8521. 


Liability of representative—For failure to keep 
down or pay interest.|—See Exrcurtors, Vol. 


XXIV., p. 663, Nos. 6898-6902. 


Payment of interest under terms of will.]— 
See SETTLEMENTS; Trusts & TRUSTEES; WILLS. 


E. Between Principal and Agent. 


Principal’s right to interest.) —See AGENCY, Vol. 


I., pp. 456 et seq. 


Agent’s right to interest.|—See AGrNncy, Vol. I., 


p- 559, Nos. 2077-2080. 


Agent’s liability for interest — Stakeholder — 
See AUCTIONS & AUCTIONEERS, Vol. 


Auctioneer.]| 
ITI., p. 25, Nos, 178-184. 


F. Between Principal and Surety. 
Liability of surety.])“— See GUARANTEK, Vol. 
XVI., pp. 85-87, 95, 131, Nos. 599-611, 660, 952. 
Right of surety.|—See GUARANTEE, Vol. XAVI., 

pp. 136, 137, Nos. 990-0997. 





Right of co-surety—Contribution.]|— See GUARAN- 


TEE, Vol. XXVI., p. 146, Nos. 1082-1085. 

Liability to payment by way of indemnity.|/— 
See GUARANTER, Vol. XXAVI., pp. 234, 235, Nos. 
1828-1831. 


C’. Between Trustee and cealiur que trust. 
See Trusts & TRUSTEES. 


Hl. Between Vendor and Purchaser. 
See SALE OF LAND. 


J, On Arrears of Rentcharges and Annuitics. 
See RENTCHARGES & ANNUITIES. 


Kk. On Dissolution of Partnership. 
See PARTNERSHIP. 


Sus-sEect. 4.—By OFFICER OF COURT ON MONEY 
OBTAINED IN LEGAL PROCEEDINGS. 

156. Recelver — Interest on balance retained— 
After failure to pass accounts.]—A receiver neglect- 
ing to pass his accounts & pay the balance was, 
under Consolidated Ords., Ord. 24, disallowed his 
poundage, & charged at the rate of 5 per cent. per 
annum interest on the balances that were in his 
hands.—BRISTOWE v. NEEDHAM (1863), 8 I. T. 
652; 9 Jur. N.S. 1168; 11 W. R. 926. 

-|—See, further, RECEIVERS. 

157. Sheriff— Proceeds of goods wrongfully 

claimed & retained.]—-Where a sheriff had retained 





on the ground of the injury done to the party 
entitled to it.—R. v. VILLERS (1823), 11 Price, 
575 3; 147 H.R. 569. 

Solicitor.|—See SoLiciTors. 





se 





SUB-SECT. 5.—AWARKDS OF INTEREST IN 
ARBITRATION PROCEEDINGS. 
Validity of award.]|—See ARBITRATION, Vol. ITI., 
pp. 472, 473, Nos. 1171-1177. 


Sun-sEcT. 6.—ON DeBts Dur To TI CROWN. 
Simple contract debt.])—See CROWN PRACTICE, 
Vol. XVI., p. 227, No. 185. 





SuB-srcT. 7.—ON DEBTS PAYABLE ABROAD. 
See CONFLICT OF Laws, Vol. XI., p. 407, Nos. 
760-762. 


Oe cre rae - enn 


SUB-SECT. &.---ON JUDGMENTS. 
See JUDGMENTS, Vol. XXX., pp. 172-180, Nos. 
402-488. 


an nn ot te 


Sub-sEcT. 0.—On Costs, 

158. Costs paid pending appeal---On under- 
taking to refund.!—EpGE & Sons v. GALLON (W.) 
& Son, [1809] W. N. 1387, C. A. 

Annotation :—Distd. Ashworth v. English Card Clothing Co. 

(No, 2), [1904] 1 Ch. 704, 

159. ——— Appeal to House of Lords — Interest 
allowed by other side on appeal to Court of Appeal.| 
—Plitf. whose action was dismissed with costs 
paid deft.’s costs with interest to date. The Ct. 
of Appeal having reversed the decision of the ct. 
of first instance, defts. repaid the sum they had 
received with intcrest to date. Upon further 
appeal the House of Lords restored the original 
order, whereupon the pltf. repaid to defts. the sum 
he had received from them, but without any 
further interest :—Held: defts. were entitled to 
interest on that sum from the time when they had 
paid it to the pltf. down to the time of repayment 
to themselves.—ASHWORTH v. ENGLISH CARD 
CLOTHING Co., Lp. (No. 2), [1904] 1 Ch. 704; 73 
L. J. Ch. 282; 90 L. T. 263; 21 R. P. C. 355. 

160. ——-.] — A decision in favour of pltf. 
was reversed by the Ct. of Appeal & restored by 
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1571. Sheriff— Proceeds of goods 
wrongfully claimed & reained.}—The 
ct. has power to award to a successful 


levi 


appit. wai open SS oun’ 

on a ve n roperly 
in execution of a denbeac 

AYYAVAYYAR wv. SHASTRAM AYY 


(1886), I. L. R. 9 Mad. 506.—IND. 

187 li. ——  ———. }PHUL CHAND v. 
SHANKAR SARUP (1898), I. L. R. 20 
All. 430.—IND. 
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Sect. 2.—When payable: Sub-sect.9, Sects. 3 & 4: 
Sub-secits. 1,2 &3,A.,B. &C.) 


the House of Lords. No order was made as to 
pltf.’s costs of the appeal to the Ct. of Appeal prior 
to the judgment in the House of Lords :—Held : 
pltf. was entitled to interest at the rate of 4 per 
cent. per annum on his costs of the appeal to the 
Ct. of Appeal as from the date of the judgment of 
that ct.—STICKNEY v. KEEBLE (No. 2) (1915), 
84 L. J. Ch. 927; 112 L.'T.1107; 31 T. L. R. 221. 

See, further, JUDGMENTS, Vol. XXX., p. 177, 
Nos, 448-455. 


Sect, 3.—PERIOD ae WHICH INTEREST 

See ADMIRALTY, Vol. I., p. 218, No. 1430 ; 
BILLS OF EXCHANGE, Vol. VI., pp. 331--338, Nos. 
2191-2217; Bitts oF SALe, Vol. VII., p. 135, 
No. 764; Contract, Vol. XII., p. 588, No. 4905 ; 
JUDGMENTS, Vol. XXX., pp. 164, 165, 175-177, 
Nos. 332-336, 433-455; Civil Procedure Act, 
1833 (c. 42), s. 28, 


Sect. 4.—RECOVERY OF INTEREST. 
SUB-SECT, 1.—UNDER CONTRACT. 


161. Recovery apart from principal.|] ——- Debt 
will lie for interest’ of money. — ILERRIES  v., 
JAMIESON (1794), 6 Term Rep. 553 ; 101 1. R. 310. 
Annotations :--Retd. Dickenson v. Harrison (1817), 4 Price, 

282, Mentd. Powell». Fullerton (1801), 2 Bos. & PL. 4205 

Hill, White (1839), 6 Bing. N.C. 235) Davies «. Thomson 

(1845), 14 M. & W. 161. 

162. -———.] — DICKENSON v. TIARRISON, No. 71, 
ante. 

168, ———-.] —- Interest: cannot: be recovered on 
money had & received, or money paid, without a 
special agreement; but if money was at first had 
& received, & there is a subsequent agreement. to 
pay interest, pltf. may recover such money & 
interest on a count for money had & received, & 
on a count for interest, & need not declare specially. 
—Hicks v. MarEco (1833), 5 C. & P. 408, N. BP. 

164. Implied agreement to pay interest.] 
The common indebitatua count for interest: is good ; 
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161 i. shea apart from principal. } 
—-An action of debt is not maintainable 
for interest only on dobentures, the 


PEERU MREERA 


Vv. cae at aenaar aed 


LEVVAI 
(1897), T. L. dt. 20 Mad. 481.—IND, 


1 --~An agreement for a 
Joan, provided that the borrower should 
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& where a writ of error assigned for cause, that no 
promise could be implied by law from the _for- 
bearance of money at deft.’s request :—Held: 
the error assigned was frivolous, & the ct., on 
motion, allowed execution to go notwithstanding 
the writ of error.—NORDENSTROM v. PITT (1845), 
13 M. & W. 723; 14L. J. Ex. 150; 41. T. 0.8. 


57; 153 EB. R. 303. 
SAE ibe :—Refd. M‘Intyre v. Miller (1845), 14 L. J. Ex. 
180. 


165. Recovery as debt.|—-To a declaration in an 
action of debt on a promissory note, alleging a 
promise to pay £40, on demand, with lawful 
interest & on counts for money lent, & on an 
account stated, deft. pleaded, as to the said debts 
that deft. paid & pltf. received £150 in full satis- 
faction of the said debts & of all damages sustained 
by reason of their detention :—Held: the interest 
was not merely damages but part of the debt & 
recoverable as such upon this issue.—LHUDSON v. 
Fawcett (1844), 7 Man. & G. 348; 2 Dow. & L. 
$1; 8 Scott, N. BR. 32; 183L. 5. C. P. 141; 3 
L. T. O. 8S. 57; 185 BE. BR. 145. 


SuB-sEcT. 2.—AS DAMAGES, 


Interest payable by way of damages generally, 
sce Part II., Sect. 2, sub-sect. 1, ante. 

166. Recovery in action to recover principal.]— 
SWEATLAND v. SQuirE (1699), 2 Salk. 623; 91 
I. RR. 527. ; 

167. .|-— On an award directing payment 
of money at « certain time, interest, from that time 
till payment, may be recovered by action, but not 
by motion for an attachment.—CHURCHER v. 
STRINGER (1831), 2 B. & Ad. 7773; 1 Dowl. 332 ; 
VL. J.0. 8. K. B. 318; 109 BE. R. 1334. 

168. ——-.|—Cooxk v. FowLer, No. 67, ante. 

169. Recovery after payment of principal— 
Bond.|-—-A bond conditioned for the payment of 
a specified sum to A. after the death of B. & C. 
& the survivor of them, will bear interest after the 
death of B. & C. although the engagement was 
perfectly voluntary, & although the principal was 
payable on a contingency. Onc issue in such case 
having been taken on the plea of payment, accord- 
ing to the condition of the bond, deft. is not 
entitled to a verdict on that issue, on proof of 
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m. Recovery after payment of prin- 
cipal.|—Upon a bond for the pay- 
ment of money on a certain day with 


rincipal not being due.—LYALL ». 
oan CORPN. (1859), 8 C. P. 365.— 


161 ii. -/—Whoen by tho torms of 
a contract money is to bear interest, 
interest is as much payable by virtue 
of the contract as the principal, & the 
ot. has no power in such a case to 
withhold interest.—BaBoo BUNWARKE 
LALLSAHOO v. MAHARAJAH MOHKSHUR 
SINGH oo Marsh. 544; 2 Hay, 
644.—IND. 


161 iii. ——.}—Where a decree is 
silent as to future interest, interest 
cannot be recovered by proceeding in 
execution of the decree, but it may be 
recovered as damages by a separate 
suit.—SkTH GOKU1L Dass GOPAL DABSt. 
it eae fe gs (1878), J. L. R. 3 Cale. 





602; : R. 156; L. R. 5 Ind. 
App. 78.—IND. 
161 iv. ~/~Pitf. sued to recover 





a sum of money due to her on an oral 
contract together with interest. No 
agreement or usage giving a right to 
interest was alleged, & no written 
demand & notice had been given under 
Interest Act :—Held: pltf. was not 
entitled tu interest.—KAMALAMMAL W. 


pay to the lender interest. on the sum 
ugreed to be advanced, from a day 
apecified until the completion of the 
loan, or until it should be broken off & 
such interest. paid; the loan having 
been broken off & the intorest. left: un- 
paid :—Held: the borrower was only 
Hable for interest down to the day of 
the breaking off of the loaun.—CaIRNES 
eae (1873), 1. ROTC. LL. 564.— 

165 fi. Recovery as debt.J—ield: it 
was no objection to a replication that it 
showed for the first time that interest 
only was claimed, for that being 
morely an accessary to the principal, 
need not be claimed as damages.— 
MONTREAL City & DIstricT SAVINGS 
BANK ©. COUNTY OF PERTH (1881), 32 
C. P. 18.—CAN. 


1. By Crown.)—The Crown can 
recover interest where a private 
individual would be entitled to it, as 
in an action fur money paid under a 
written contract, on account of a 
third person, in which it may be 
recovered from the date of service of 
process.—A.-Ci.¢. BLACK (1828), 8. R.C. 
324.--CAN. . 





interest at a fixed rate down to that 
day, a further contract for the con- 
tinuance of the same rate of interest 
cannot be implied, & thereafter interest 
is not recoverable as interest but as 
damages.—R. v. GRAND TRUNK Ry. 
Co. (1890), 2 Exch. C. R. 132.—CAN. 

n. Interest on foreign judgment, )— 
Held: though interest on a foreign 
judgment could not be recovered as 
incident thereto, a jury might allow 
interest as datmages.—HaNK OF MON- 
TREAL tv. CORNISH (1879), Temp. 
Wood, 272.—CAN. 

0. Action for  non-delivery.])—In- 
terest on the amount recovered in an 
action for non-delivery of goods may 
be allowed at the legal rate as damages 
for delay.—HAMILTON wv. HUDSON'S 
are Co. (1884), 1 B.C. R., pt. 2, 176.— 


p. Petition of right.) — R. v. Mac- 
co (1885), Cass. Dig. 2 ed. 399.— 


q. Account stated.) — Interest is 
not chargeablo upon an account stated 
uniess a fixed time for Perea was 
agreed upon or a demand for payment 
made, or upon an account endorsed 
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payment of the principal without interest. Qu. : 
whether in such case after payment of the principal, 
an action can be maintained for the interest only.— 
HELLIER v. FRANKLIN (1816), 1 Stark. 291. 


SUB-SECT. 3.—DEFENCES TO ACTION. 
A. Merger of Principal Debt in Judgment. 

See, generally, JUDGMENTS, Vol. XXX., pp. 162- 
165, Nos. 323-339. 

170. Interest accrued before jJudgment.] — Pitf. 
discounted for deft. a bill for £250, drawn by the 
latter, upon one A., deft., & A. at the same time 
signing the following memorandum addressed to 
pltf. : ‘‘ Sir,—In consideration of your discounting 
the undermentioned bill, we do hereby jointly & 
severally undertake, if the same is not wholly 
paid at maturity, to pay, as interest thereon £20 
for each month any portion of which shall have 
elapsed after maturity of the said bill, & until the 
same is wholly paid & satisfied.’”?’ At the foot of 
this memorandum was written, ‘‘ £250, Jenings 
on A., at three months.” The bill not having 
been paid at maturity, pltf. sued deft. thereon, 
claiming by the particulars indorsed on the writ 
interest at the rate of £20 per month, as per agree- 
ment, but declaring only on the bill, & obtained a 
verdict & judgment thereon. Pltf. afterwards 
brought another action against deft. upon the 
agreement for the stipulated interest of £20 per 
month :—Held: the former judgment was no 
answer to pltf.’s claim for interest accruing before 
the recovery of such judgment, but pltf. was not 
entitled to recover in the second action interest 
accruing since.—FLORENCE v, JENINGS (1857), 
2C.B.N.8. 454; 26]. 3.C. P.274; 301. T. 0.8. 
538; 3 Jur. N.S. 772; 140 E.R. 494, 

Annotations :—Consd. He Sneyd, lar p. Fewings (1883), 25 
Ch. D. 338. Refd. 7te King & Beesley, Av p. King & 
Beesley, (1895) 1.Q. B. 189; Faber ev. Lathom, Gye, Third 
Party (1897), 77 L. T. 168. 

171. Interest accrued subsequent to judgment.] 
—FLORENCE v. JENINGS, No. 170, ante. 

172. Judgment for principal—-In action for 
principal & interest—Subsequent action for arrears 
of interest—No power in court to grant.|—Du 
BELLOIX v. WATERPARK (LORD), No. 65, ante. 

173. ——— ——— Subsequent application to vary 
judgment by adding interest.|—Plitf., as extrix., 
claimed the amount of a policy of insurance for 
which her husband’s life had been insured in the 
defts.’ office, & also interest thereon. Two years 
after his death she obtained a verdict & judgment 
for the principal sum only, & subsequently applied 
to the judge before whom the case was tried to vary 
the judgment entered for her by adding the amount 
of the interest. This he refused on the ground that 
he had no power to do it :—Held ;: the decision was 
right, as the question, being one which depended 
upon whether or not the claim had been improperly 
resisted, was one solely for the jury.—LOTINGA v. 
COMMERCIAL UNION ASSURANCE Co. (1885), 2 
T. L. R. 3, D.C. 


showing that the parties have allowed 
interest upon balances outstanding, 
though a jury might & probably would 
allow such interest as damages,— 
GEORGE v. GREEN (1907), 8 O. W. R. 
247,787; 130.L. R.189; 100. W. R. 
292; 14 O. L. R. 578; affd., 42 
8. C. R. 219.—CAN. 

r. Recovery when principal unpaid.) 
—Where a sum of money becomes 
due & payable at a specified time, the 


interest as 


damages for such period thereafter as 
the money Peqiains unpaid.—Tara 


CHAND BISWAS tv. NAFAR ALI BISWAS 
(1877), 1 C. L. R. 236.—IND 
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1741. Whether good defence.}—A. gave 
an absolute deed of land to S. subject ordinaril 
to an agreement to re-convey on pay- 
ment of amount of indebtedness with 


agreed 
year :-—Held: tenderof the amount of 
ct. may award interest in the shape of indebtedness with interest stopped the 
accruing of further interest.—ANGEVIN 
v. SMITH (1893), 26 N. S. R. 44.——OAN. 
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B. Tender of Amount Due. 

174. Whether good defence.] — The maker of a 
promissory note pays money into the hands of an 
agent to retire it: the agent tenders the money 
to the holder of the note, on condition of having it 
delivered up; the note being mislaid, this con- 
dition is not complied with; & the agent after- 
wards becomes bkpt. with the money in his hands : 
—Held: the maker was still responsible on the 
note; but the interest was not recoverable after 
the time of the tender.—DENT v. DUNN (1812), 3 
Camp. 296; 170 E. R. 1388. 


C. Principal Unpaid for Reason outside Debtor's 
Control. 

175. Lost policy — Whether insurance co. Hable 
to pay interest.|—Interest is not payable on a sum 
recovered, on a lost policy, from a life insurance 
coO.—BUSHNAN v. MORGAN (1833), 5 Sim. 635; 
58 E. R. 478. 

176. Delay not owing to debtors wilful default.| 
—After some disputes between a corpn. & trustees 
of charity estates, a compromise was agreed on & 
confirmed by Act of Parliament, under which the 
corpn. were to sell certain estates, & out of the 
proceeds pay to the trustees a gross sum of money 
by a fixed day. The money was not paid by the 
time appointed ; but there being no case of wilful 
default made against the corpn. :—Held: they 
were not liable to pay interest on the gross sum.— 
A.-G. v. LUDLOW CorRPN. (1849), 1 H. & Tw. 216; 
47 E. R. 1390. 

177. Principal not wrongfully withheld.| — 
Where a pecuniary claim has been left by creditor 
for years unascertained & unexamined, debtor 
having always been ready & willing to meet the 
demand, it was held by the House of Lords 
reversing the decision below, that the right to 
interest on the principal sum did not commence 
until after the debt had been established, & the 
precise amount settled. A sheriff's jury awarding 
compensation to a landlord against a railway co. 
in 1864, found that so far back as 1852 he was 
entitled to £5,272; saying, however, nothing as 
to interest. The ct. below added to the principal 
sum twelve years’ interest. Their order reversed. 

Interest can be demanded only in virtue of a 
contract, expressed or implied, or by virtue of the 
principal sum of money having been wronhgfully 
withheld (LORD WESTBURY).—CALEDONIAN Hy. 
Co. v. CARMICHAEL (1870), L. KK. 2 Sc. & Div. 56. 
Annotations :—Distd. Fletcher v. L. & Y. Ry., [1902] 1 Ch. 

v01. Apld. Borthwick v. Klderslie 5.8. Co. (No. 2), [1905] 

2 K. B. 516. Oonsd. Re Richard & G. W. Ky., (1905) 1 

K. B. 68. Refd. Webster v. British Empire Mutual Life 

Assce. (1880), 15 Ch. DD. 160; Zee Northumberland & 

Tynemouth Corpn., [1909] 2 K. B. 374; Swift v. Board of 

Trade (1024), 93 L. J. K. B. 529. 

178. Non-payment occasioned by creditor’s own 
conduct.]—A fund was established at Bombay by 
the covenanted civil servants of the East India 
co. serving in that Presidency, for granting 
pensions & annuities to members, their widows & 


children. By the original articles, certain persons 
were appointed managers, & they were declared to 
PART III. SECT. 4, SUB-SECT, 3.—C. 


t. General rule— Where no wilful 
default.}—The existence of a state of 
war between the respective countries 
of the debtor & the creditor suspends 
the accrual of interest when it would 
y be recoverable as Pay 
& not as a substantive part of the debt 
the reason being that a party should 
not be called upon to pay d es for 
retaining money which it was duty 
to withhold.—PapGETT v. JAMSHETJI 
Hormuss: CHoornia (1917), I. L. R. 
41 Bom. 390.—IND. 


upon within one 
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Sect. 4.—Recovery of interest: Sub-sect. 3, C.. D. & 
E.; sub-sect.4. Sect.5: Sub-sects.1 & 2.) 


be the trustees of the fund, & the property was 
vested in them. Payments were to be made 
annually to certain persons who were entitled to 
annuities chargeable on the fund :—Held: where 
such persons had, by their own conduct, occasioned 
the non-payment of the annual sums, they were 
not entitled to interest on those sums for the time 
during which they had so occasioned the non- 
payment.—EDWARDS v. WARDEN (1876), 1 App. 
Cas. 281; 45 L. J. Ch. 718; 35 L. T. 174, H. L. 


Annotations :—Mentd. Hughes v. Coles (1884), 27 Ch. D. 
rate i, oa Turner, Klaftenberger v. Groombridgo, [1917] 1 


179. Delay on part of creditor.}] — Interest 
refused upon a stale demand.—MrERRY v. RYVES 
(1757), 1 Eden, 1; 28 HE. R. 584. 

Annotations :—Reftd. Eley v. Road (1897), 76 L. T. 39. 
Mentd. He Brown, Ingall v. Brown, [1904] 1 Ch. 120. 
180. .}] — Pauniurs v. Homrray, No. 142, 

ante. 

181. --——.] — Purchaser cannot be compelled 
to pay interest for delay under a condition that 
‘‘the purchaser in default”? shall pay interest on 
the remainder of his purchasc-money, where the 
delay has been occasioned by the default of the 
vendor.— JONES 7. GARDINER, [1902] 1 Ch. 191; 
7141. J. Ch. 93; 861. T. 74; 50 W. RR. 265. 

182. Negligence of creditor.) — The general & 
common rule is, that bills & notes carry interest ; 
& it would be highly inconvenient to leave it to 
the caprice of a jury to give or withhold it at their 
pleasure; it would be introducing confusion 
where there ought to be certainty. There may be 
cases of very extraordinary circumstances, such as 
where it is the holder’s own fault that he had not 
been paid, in which the jury should be directed not 
to give interest which, in this case, is in the nature 
of damages, & not the debt itself (BAYLEY, J.).— 
LAING v. STONE (1828), 2 Man. & Ry. K. B. 561; 
Mood. & M. 229, n. 

Annotation :— Refd. Florence v. Jenings (1857), 2 C. B. 
N. 8. 454. 


183. Neglect to sue sureties on bond.| — 
Where deft. conveyed an estate to pltf. with a 
covenant for quiet cnjoyment, & also gave an 
indemnity bond with suretics against all costs, 
claims, demands, damages & expenses what- 
soever, pitf. having been obliged to pay divers 
sums for arrears of an annuity charged on the 
estate, sucd deft. on the bond to recover them back 
with interest ; the jury found that pltf. had been 
negligent in not suing the surcties on the bond at 
the time the payments were made :—J/eld: this 
finding prevented pltf. from recovering the interest. 
—ANDERTON v. ARROWSMITH (1839), 2 Per. & 
Dav. 408 ; previous proceedings (1837), 1 Jur. 793. 
aeolian :-—Refd. Potre v. Duncombo (1851), 2 L. M. & VP. 


184. Creditor recovering lower rate than 
rate due—-Subsequent action for balance.]—Deft. 
borrowed money of pltf. & he gave his promissory 
note for the amount with interest at 60 per cent. 
together with an equitable charge on copyholds as 
a collateral security for the note. Pltf. sued at 
law on the note & by mistake he claimed & 











1791. Delay on purt of creditor.}—If 
@ oreditor has been delayed in the 
recovery of his debt by another 
oreditor procuring the appointment. of 
a receiver over the dobtor's property, 
such delay will not give him a right 
interest.—STIRLING v. WYNNR, COLES 
ie (1834), 1 Jo. Kx. Ir. 51.~— 

. PINE MI 
179 ii. ———.]}—Scotr ». SANDEMAN aye 
(1852), 1 Macq. 293.—S8COT. 171.— AUS. 


PART III. SECT. 


a. Specially indorsed writ.}+—Where 
& claim for interest is made under 
w specially indorsed writ, it is not 
hnoecessary to show on the face of 
the writ that the interest olaimed is 
referable to some contract express or 
implied.—HOLLIBONE _v. », 
Co., LTp. (191 
S. R. N.S. W. 467; 


Monzry aND Money-LEnpDING. 


| recovered interest at 5 instead of 60 per cent., 


which was paid :—Held: pltf. could not after- 
wards sue in this ct. upon the mtge. to recover the 
deficiency, & his bill for that purpose was dis- 
missed with costs.—DARLOW v. COOPER (1865), 34 
Beav. 281; 55 EB. R. 643. 

185. ——— Neglect to clothe himself with title 
to sue.|—WEBSTER v. BRITISH EMPIRE MUTUAL 
LIFE ASSURANCE Co., No. 140, ante. 


D. Smallness of Sum Due. 


186. General rule.| — Mtgee. in receipt of rents 
& profits, under a covenant that he should receive 
them till his debt should be satisfied, having 
received more than his debt, & retained the over- 
plus in his hands for a considerable time, ordered 
to pay it in, with interest on the amount, & on the 
annual balances in his hands, from the time of his 
recciving notice from a subsequent mtgee. that he 
should hold him chargeable with interest, unless 
the money received were paid over in aid of the 
other incumbrancers. The rate at which such 
interest was ordered to be paid was 4 per cent. 
The ct. will require a very strong case to be made 
out against the party required to pay 5 per cent. 
The present case, on the facts stated in the 
master’s report, was not considered sufficient to 
justify a departure from rule as to the usual rate 
of interest) adopted by the practice of Cts. of 
Equity ; & the time for which such interest was 
ordered to be calculated was from the receipt of 
the notice by the subsequent incumbrancer that 
interest would be demanded, to the time of deft. 
paying it in. Where the subject-matter is of 
small.amount, the ct. will not take into considera- 
tion the question of interest, lest the necessary 
inquiry should lead to an expense that would 
exhaust the principal which is the object of it.— 
ARCHDEACON v. Bowgs (1824), 138 Price, 353 ; 
M‘Cle. 149; 147 BE. R. 1015. 

187. Whether good defence — De minimis non 
curat lex.|—I am of opinion the tender was 
sufficient ; that the £2 10s8., as the extrix. was a 
stranger in blood to the legatee, must be presumed 
to be money advanced in part of payment of the 
legacy ; & as to interest upon such small legacies 
as this, upon which no interest could be supposed 
to have been made, the ct. never allowed interest, 
especially to a stranger, de minimis non curat lex 
(Str GEORGE LEE).—-BRADSHAW v. BRADSHAW 
(1756), 2 Lee, 289; 161 HE. R. 344. 


E. Statutes of Limitation. 


See LIMITATION OF AcTions, Vol. XX-XII., pp. 
Tvs 381, 421-425, 542, Nos. 52, 643, 974-1012, 
1948. 


SuB-sECT. 4.—PRACTICE. 

188. Sufficiency of indorsement of writ—Omis- 
sion to state rate of interest—& date from which 
interest claimed.]—Where pltf. claims interest on 
his debt, he should state the amount, or the time 
from which he claims to; & a general indorse- 
ment of ‘£150 & interest for debt,’ is bad.— 


b. ——.] — Interest claimed under 
a statute cannot be the subject of 
special indorsement, unless it is stated 
in the indorsement under what Act 
the interest is claimed.—MacauLay 
BROTHERS v. VICTORIA YUKON TRAD- 
ING Co. (1902), 22 C. L. T. 377; 9 
B. C. R. 136.—CAN. 

o. Interest calculated in advance.) 
-—A statement made on Jan. 28, stated 
the amount due for interest as it would 
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ET 
31. N.S. W. W.N, 


Part III.—InTEREst. 


CHAPMAN v. BECKE (1845), 3 Dow. & L. 350; 15 
L.J.Q.B.5; 6L.T. O.S. 181; 9 Jur. 1012. 
Annotation :-—Mentd. Russell v. Joy (1847), 11 Jur. 824. 


189. -]— An indorsement on a writ 
of summons, that pltf. claims so much, “ & 
interest thereon, from Sept. 8, 1846, until pay- 
ment,’’ is sufficient, it being intended that the 
legal rate of interest, at 5 per cent. is meant.— 
ALLEN v. BUSSEY (1846), 8 L. T. O. S. 94; 11 
Jur. 88. 

190. Specially indorsed writ — Interest claimed 
under terms of will—Not by way of damages.]— 
Plitfs., by their writ, claimed to have a legacy of 
£2,750, bequeathed by the will of John Brogden, 
‘‘ which has remained unpaid by reason of a breach 
of trust on the part of defts., & which is now due 
from them upon a trust”’ paid by defts., with interest 
thereon at 4 per cent. per annum from Apr. 12, 
1885. John Brogden, by his will, directed that 
interest at the rate of 4 per cent. per annum should 
be paid on this legacy from the death of his wife ; 
she died on Apr. 12, 1885. On an application by 
plitfs. for leave to enter final judgment against 
defts. for the amount of principal & intcrest due 
in respect of the legacy :—Held: the writ claimed 
the interest payable under the will, & did not 
claim interest by way of damages arising out of a 
breach of trust; &, therefore, that the writ was 
specially indorsed within R. S. C., Ord. 3, r. 6.— 
ILAMILTON v. BROGDEN (1890), 60 LL. J. Ch. 88. 

191. Interest not claimed under agreement 
—Or fixed by statute.|—An indorsement, pur- 
porting to be a special indorsement under R.S. C., 
Ord. 3, r. 6, claimed a balance due for goods sold. 
After stating the ‘“ place of trial,’? & after the 
signature of pltfs.’ solrs., there came a claim for 
interest, at the rate of 5 per cent. per annum, from 
the date of the writ till payment or judgment, & 
after that claim a statement that if the amount 
claimed was paid to pltfs., or their solrs., within 
four days from the service of the writ, further 
proceedings would be stayed. On an application 
for leave to sign judgment under Rh. S. U., Ord. 14, 
r. 1, pltfs.’ affidavits showed that the claim for 
interest was not made upon any contract to pay 
interest; but that they supposed they were 
entitled to recover it, & asked for judgment, not 
only for the balance duc, but also for the interest 
claimed :—Held: the claim for interest must be 
treated as part of what purported to be the special 
indorsement, &, therefore, the writ was not 
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““ specially indorsed ’’ under R.S. C., Ord. 3, r. 8, 
so as to entitle pltfs. to have final judgment under 
R. 8S. C., Ord. 14, r. 1.—Rytzey v. MASTER, SHEBA 
GOLD MINING Co. v. TRUBSHAWE, [1892] 1 Q. B. 
674; 61 L. J. Q. B. 219; 66 L. T. 228; 40 W.R. 
381; 8 T. L. lt. 369; 36 Sol. Jo. 329, D. C. 
Annotations :-—Expld. Gold Ores Reduction Co, v. Darr, 
[1892] 2 Q. B. 14. Distd. London Universal Bank v. 
Clanolarty, [1892] 1 Q. B. 689. Apprvd. Wilks v. Wood, 
[1892] 1 Q. B. 684. Refd. Stearns v. Village Main Reof 
Gold Mining Co. (1904), 48 Sol. Jo. 700. Mentd. Gerrard 
. aaa 11892] 2 Q. B. 11; Dando v. Boden (1893), 68 


192. -|—Where pltf. claims by 
his writ interest not arising under a statute or b 
contract express or implied, he does not ‘‘ seek 
only to recover a debt or liquidated demand ”’ 
within R.S. C., Ord. 3, r. 6, & the writ is conse- 
quently not a specially indorsed writ on which an 
order for judgment can be made under lh. 8. C., 
Ord. 14, r. 1.—WILKs v. Woop, [1892] 1 Q. B. 
684; 61L. J. Q. B. 5163 66 L. T. 520; 40 W. BR. 
418; 8T. L. R. 4653; 36 Sol. Jo. 379, C. A. 

193. -}]— A specially indorsed 
writ, in which interest is claimed on the sum 
sought to be recovered, is bad unless the indorse- 
ment itself shows on the face of it that such 
interest is payable either by statute or under any 
contract between the parties.—GoLp ORES Rr- 
DUCTION Co. v. Parr, [1892] 2 Q. B. 14; 61 
L. J. Q. B. 522; 66L. T. 687; 40 W. R. 526; 36 
Sol. Jo. 524. 

Bill of exchange.|—Sce Binus oF Ex- 
CHANGE, Vol. VI., pp. 471-473, Nos. 3001-3012. 























Sect. 5.—RATE OF INTEREST. 
Sunp-sicr. ].—WHERE RATE AGREED. 
Excessive interest charged on loan—Relief of 
borrower by court.] — See Sect. &, post. 


Sun-secr, 2.---WHERE RATE Fixed BY USAGE. 

194. Bonds.|— —-—- v. -—— (1714), Gilb. 238 ; 
93 Id. R. 316. 

195. As between banker & customer.|] — 
Interest allowed, on affirmance of a judgment, for 
the balance due from a banker on account of money 
deposited with him, it being the custom of the 
bank to allow interest, but at the rate only which 





be on Jan. 31, the day of re-filing :— 
Held: no objection.— ER v. BANK 
on TORONTO (1860), 19 U. C. R. 381.— 

d. Declaration.}]— A count for in- 
terest for the forbearance of money at 
the rate of 30 per cent. per annum :— 
Held: good a8 a common count, for 
that the rate stated was wholly un- 
important, as would be the price of 
goodg sold if alleged.—BLEAKLEY ”. 


e. Discretion of court — Court of 


Appeal.}—Where the Ct. of Appeal 
orders payment of money, & says 
nothing as to any antecedent interest 
thereon, such interest cannot after- 
wards be added by the Ct. of Ch.; at 
all events, in cases in which, though 
interest is usually given, it is not a 
matter of strict legal right, but of 
discretion.—Box v. VINCIAL INSUR- 

f. Lower court.)-—— The dis- 
cretion exercised by a lower court in 
allowing interest upon a money de- 
mand ought not to be interfered with 
on appeal.—BvUCKLEY v. Vairm (1917), 
aN . R. 465; 39 D. L. R. 796.— 





= eee whether tho 
discretion of the ct. in allowing or 
refusing to allow interest in cases 
within Act XXXII. of 1839 is Hable 
to review or appeal.—JUGGOMOHUN- 
GHOSE v. MANICK-CHUND & KAISREE- 
CHUND (1859), 4 W. R. 8; 7 Moo. ind. 
App. 263.—IND. 

h. ——.}— Interest after 

date of suit is in the discretion of the 
ct., notwithstanding that a fixed rate 
of interest is mentioned as payable 
“up to realization ” in the bond sued 
upon. — MANGHIRAM MARWARI ¥. 
DHOWTAL Roy (1886), I. L. R. 12 
Calc. 569.—IND. 
- -}—In an action on 
promissory notes the jury were not 
asked any question as to interest on 
the amount of the notes. The judge 
disallowed interest :—Jield: this - 
cision could not be interfered with.— 
BROWN v. BENNETT, COLONIAL BANK 
OF NEW ZEALAND ¥v. SAME (1891), 9 
N. Z. L. R. 487.—N.Z. 

l. Right to interest must be shown.) 
—~Interest is not recoverable unless a 
case for ite allowance is made by the 
statement of claim; but, if such case 
is made, interest may be allowed under 








the prayer for genoral relief.—!KN&SOM 
v. BULMAN (1907), 17 Man. L. KR. 307. 


m. Defence.}— To ow count for 
intorest In a summons & plaint, a 
defence that no interest accrued due or 
became payable for the forbearance 
of money, etec., as in the summons & 
plaint alleged, held a good defence, & 
not amounting to the goneral issue.— 
Hy pear hin Durry (1857), 71. C. L. KH. 


PART III, SECT. 5, SUB-SECT. 2. 

1941. Bonds.}—Semble : whore there 
is no express agreement fixing the rate 
of interest to be paid after the date a 
bond becomes duc, an agreement to 
pay at, the rate of interest agreed to be 
pald before such date cannot be im- 
plied, but the ct. must determine what 
would be a reasonable rate to allow.— 
BALDEO PANDAY v. GOKAL Kal (1878), 
I. L. it. 1 All. 603.—IND. 

1951. As between banker & customer.) 
— BRITISH BANK OF NORTH AMERICA 0. 
penta (1903), 15 Man. L. HR. 266.— 


n. Meaning of “legal tnterest."}— 
On demurrer to a plea of usury :— 
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the bank were accustomed to allow.—IKIN v. 
BRADLEY (1818), 8 Taunt. 250;.5 Price, 536; 2 
Moore, C. P. 206; 129 E. R. 379, Ex. Ch. 

.|—See BANKERS, Vol. III., pp. 265-267, 
Nos. 811-824. 

196. Legal interest under will.]— Legal interest, 
in a will, means interest at 5 per cent.—NORWAY 
v. NORWAY (1834), as reported in 3 L. J. Ch. 111. 
Annotation :—Mentd. Milward v. Milward (1834), 3 L. J. Ch. 


197. Indemnity.}—- A surety is entitled to 
interest upon the sum which he has been com- 
pelled by the default of his principal to pay. 

Pitf., as surcty, & deft. having covenanted to 
pay A. an annuity, deft., by way of indemnity to 
pltf., covenanted with him that he would pay A. 
the annuity, & observe the covenants of the 
annuity deed, & also conveyed to the plaintiff 
real estates, with power by sale or mtge. to raise 
adequate sums to indemnify him against all costs, 
charges, damages, & expenses which he should 
incur by his being surety. Pltf. was compelled to 
pay the annuity, & after several payments, an 
account containing these was submitted to deft., 
with interest charged upon them at the rate of 
5 per cent. & a balance stated, which deft. acknow- 
ledged to be correct, & ‘ recoverable under the 
trusts of the deed of indemnity.” In an action 
upon the covenant of indemnity, to recover these 
& subsequent sums paid by pltf. :—Held: interest 
upon the payments was recoverable ox damages ; 
& in estimating the damages, the jury might take 
into consideration the rate of interest: stated in 
the account approved by deft.—Pretre v. Dun- 
COMBE (1851), 2 1..M. & P. 107; 20 L. J. Q. B. 
242; 16L. T. O. S. 304; 15 Jur. 86. 

Annotations :—Consd. Hitchman +. Stewart. (1855), 3 Drew, 

271. Distd. ve Maria Anna & Steinhank Coal & Coke Co., 

MeKewan's Case (1877), 6 Ch. 1). 447. Apprvd. Re Fox, 


Walker, Kr p. Bishop (1880), 15 Ch. 1. 400, Distd. Ae 
Watson, Turner rv. Watson, [1806] 1 Ch. 925, 





SUB-sECT., 3.— WHERE Rate Not AGREED on 
Fixep By USAGE, 
A, In General. 

198. Discretion of court.J—There is no general 
rule as to the rate of interest the ct. will allow on 
Ae sad hea of consideration money expressed in an 
absolute assignment, which is treated only as a 
security for such consideration money; &, in a 
case where the assignee of a reversionary interest: 
in a trust fund was the solr. of the assignor & also 
solr. to the trust estate; & there was evidence of 
the assignment having been for an undervalue, the 
ct. allowed interest at. 5 per cent.—Re UNSWORTH'S 
Trust (1865), 2. Drew. & Sm. 337; 12 L. T. 49; 
13 W. R. 448: 62 E.R. 649, 

An redalion :— Folld. Macleod », Jones (1884), $3 L. J. Ch. 

o ° 


Held; the ct. would intend that by the 
words “ legal interest ’’ six per cent. 
Was meant.—NOURSE ¥. OODEVE 
(1854), 12 U. C. RR. 198.—CAN. 


oO. .)-— ** Legal interest ’’ does 
not necessarily mean the highest rate 
af Phe intcrest.—GoRDON v. HOWDEN 
oe ), 16 Dunl. (Ct. of Seas.) 878: 25 

. Jur. 230: 2 Stuart, 210.—SCOT. 


p. ———.}—“ Legal interest,” whore 198i 
the contrary is not. specified, stil] means 
6 per cent.—SMITH v. BARLAS (1857), 
19 Dunl. (Ct. of Sess.) 267; 29 So. Jur. 
185.—SCOT. 

4: Method of commiling interest.) 
~——-The proper mode of computing 





450.—CAN. 


entered up, tho 
the action was 


interest, in the absence of payments 
mado specially on account of principal, 
is to compute it on the amount due 
up to the time of each payment, making 
rests, deducting the 
charging interest on the b 
BRITES 0. FAREWELL (1865), 15 C. P. 


PART III. SECT. 5, SUB-SECT. 3.—A. 
. Discretion of court.}—A verdict 
for pltf. for $2,670, ‘* with interest,” is 
a verdict on which judgment ma 
h the note on which 
rought specified no 
rate of interest; the rate of inte 
at the place of payment, at the time IR. 


Monry AND MonrEY-LENDING. 


199. .|— Testator gave his property to 
trustees upon trust for H. for life, & after his 
decease upon trust as to one-third share for the 
children of G. equally, to_be paid to them at 
twenty-one years of age, & directed that, if any of 
the children should be under age at the death of 
the survivor of himself & H., the income of such 
child’s share, or any part thereof, might be applied 
for the maintenance, etc., of such child, & the 
surplus, if any, should accumulate & become part 
of the original share of such child. Pltf. being one 
of the children of G. survived the testator & H., & 
subsequently attained twenty-one, namely in 
1849, previously to which his share under the will 
had come into the hands of G. as trustee of the 
will, of which fact pltf. alleged that he was never 
informed. G. had never paid the share over to 
pltf., but claimed to have expended the whole 
upon his maintenance & education. It appeared, 
however, that of the share part had been lost 
through improper investments, while during 
recent years the whole had been mixed with G.’s 
own moneys in his business as a solr, & otherwise. 
Upon an action by pltf. for account :—Held: 
(1) there was no trust to accumulate beyond 
minority, but G. must be taken to have held the 
share under the circumstances subject to such an 
obligation to accumulate after the period named 
as to render him chargeable with compound 
interest upon the whole share for the whole period 
during which it was in his hands; (2) there was no 
rule compelling the ct. to charge the interest at a 
higher rate than 4 per cent.—Re EMMET’s ESTATE, 
Emmet v. EMMET (1881), 17 Ch. D. 142; 50 L. J. 
Ch. 341; 441. 7.172; 29 W. R. 464. 


Annotation :—As to (1) Retd. 2c Barclay, Barclay v. Andrew, 
(1899) 1 Ch. 674. 


200. -——-.]|— Pitf. had mortgaged her life 
interest in certain leasehold property to various 
persons. In the year 1880, deft., who was then 
acting as her solr., in order to release her from 
embarrassment, bought up several of the incum- 
brances with his own money, & took a transfer of 
them to himself :—Held: deft. must be allowed 
interest at the rate of five per cent. on the moneys 
he had actually advanced. 

There is no rigid rule as to the rate of interest 
which the ct. will allow in such cases.—MaAcLEoD 
v. JONES (1884), 53 L. J. Ch. 534; 50 L. T. 358 ; 
32 W. RR. 660. 

201. ——.|]— Motion on behalf of W. asking 
that his name might be removed from the list of 
Shareholders of the co. Appct. alleged that he 
had been induced to apply for shares on the faith 
of a statement in the prospectus that certain 
geutlemen were members of the council of adminis- 

j tration, which statement was untrue, & that 
certain material facts were suppressed from the 
prospectus :— Held : W. was entitled to interest 
on the deposits paid by him from the date of such 
payment; the ct. was not bound by a hard & 
fast. rule as to the rate of interest, &, having 








of the trial, to be ascertained by a 
master of the ct.—SOUTHER vt. AL- 
LACE (1881), 14 N.S. R. (2 R. & C.) 40; 
1C. L. T. 556.—CAN. 


198 ii. --—-Where no rate of 
interest is proved, the rate is in the 
discretion of the ct. After date of 
decree, the ct. rate is 6 per cent.— 
Fyn v. DULSOOK Roy (1864), Cor. 


i 


198 iii. -_+—When there is no, 
contract as to the rate of interest to be 
paid, the ot. rate of interest must pre- 
vail, viz., 6 per cent.—PEPPER vw. 
BLOOMFIELD (1843),3 Dr. & War. 499. 


& 
alance.-— 


~ayInents, 








be 


rest 
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regard to the present mercantile rate of interest, 

4 per cent. was sufficient—Re METROPOLITAN 

CoAL CONSUMERS’ ASSOCN., Ex p. WAINWRIGHT 

(1889), 59 L. J. Ch. 281; 62 L. T. 30; 1 Meg. 

463 ; on appeal (1890), 63 L. T. 429, C. A. 

Annotations :—Reld. L. C. & D. Ry. v. 8. K. Ry., [1892] 1 
Ch. 120; Re Davis, Davis v. Davis (1902), 71 L. J. Ch. 
539. ,Mentd. Re Metropolitan Coal Consumers’ Arsocn., 
Grieb’s Case (1890), 6 T. L. R. 416; Cocksedge v. Metro- 
politan Coa] Consumers’ Assocn. (1891), 64 L. T. $26; 
Re Metropolitan Coal Consumers’ Assocn., Dunkley’s 
Case (1891), 7 T. L. R. 234; Re Metropolitan Coal Con- 
sumers’ Assocn., Karberg’s Case, [1892] 3 Ch. 1. 


Rates of interest on claims proved in bank- 
ruptcy.|—See BANKRUPTCY, Vol. IV., pp. 306, 379, 
Nos. 2874, 3499. 

Executor’s accounts.|—Scee Exrcurors, Vol. 
XXIV., pp. 700-702, Nos. 7261-7275. 

Rates allowed in particular cases.}—Sce titles 
passim. 


B. Interest partly in Nature of Penalty. 


See, generally, TRUSTs. 

202. Five per cent.—Breach of trust.}—Lands 
directed by a will to be sold & the produce divided. 
The lands were not sold, but were divided, & the 
share of A. remained vested in the trustees, one of 
whom was her father. Subsequently, this share 
was sold, & the money was not given over to the 
cestui que trust, nor invested for her benefit, but 
was paid to the father. On a bill filed for recovery 
of the money :—Held; both the trustees were 
liable, although one of them signed the receipt for 
the sake of conformity only, & refused to make 
any allowance to the father for maintenance: 
& the trustees should repay the amount of the 
purchase-money with interest) at) 5 per cent.— 
ENGLISH v. WILLATS (1831), 1 L. J. Ch. Sit. 

203. -—— -|-— A. being a partner in a 
mercantile house in India, was entitled to the 
interest of a sum of moncy, which was limited to 
his sons on his dying within a given period. The 
firm in India, at A.’s death, within that period, 
was greatly indebted to their agents in Mneland, 
of which firm B., the administrator, was a partner. 
After A.’s death, notice was given to the firm of 
England, of there being male issue of A., but not 
stating their names. B. subsequently received 
the dividends, & credited the Indian firm with the 
amount in the books of the English firm :-—/feld : 
the partners of the English firtn were liable to 
repay such dividends, with interest at 5 per cent. 

It is perfectly well established, that if parties 
employ trust money in their trade, they are liable 
to pay interest (PEpyYs, M.hR.).—AGABEG  v. 
HARTWELL (1835), 4 L. J. Ch. 190. 

204. -|] — Trustee wilfully applying 
trust moneys to his own use is chargeable with 
interest at 5 per cent.; but where, under the 
trusts of a doubtful will, the tenant for life, who 
was also a trustee, neglected to make proper 
investments, she was held chargeable with interest 
at 4 per cent. only.—MOousLryY v. CARR (1841), 4 
Beav. 49; 10 L. J. Ch. 260; 49 FE. R. 256. 
archon :—Mentd. Cooper v. Laroche (1869), 38 L. J. Ch. 

591. 

205. -| — Where trustees, upon some 
doubts entertained by themselves as to the status 
of a person claiming a sum, part of the fund in 
their hands, refused to pay him, & the status was 
afterwards satisfactorily established, the trustccs 
were ordered to pay the sum, with 5 per cent. 
thereon—the account to be taken with rests—& 
all the costs of the suit. 

A breach of trust of the grossest description has 
been established against all the parties (KNIGHT 
BrvucE, V.-C.).—HUTCHINS v. HutTcHins (1851), 
17L. T. O. S. 196; 15 Jur. 869. 


J.— VOL. xxXiV. 
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206. -}—D. in 1814 sailed from L. for 
R. J. & had never since been heard of. Pltfs., as 
next of kin, claimed a fund to which D. had become 
entitled ; but deft. into whose possession as 
trustee the fund came in 1844 retained it in his 
own hands & refused to pay it over to pltfs. 
without first recciving direct & positive proof of 
the death of D.:—Held: the trustee must pay 
over the whole fund together with interest at 5 per 
cent. from the time when he ought to have 
invested it, & also the costs of the suit.—DoBson 
y PATTINSON (1857), 3 Jur. N. S. 1202; 5 W. R.’ 

71 


207. -|] — Where default has been 
made in performance of a covenant to pay a sum 
of money, the ct.. will allow interest at 5 per cent.— 
KNAPP v. BURNABY (1861), 30 L. J. Ch. 844; 5 
L. T. 52; 9 W. R. 765. 

Annotation :—Folld. He Homer, Fouoks +. Horner, [1896] 

2 Ch. 188. 

208. -|] — Where trustees & exors., 
after payment of testator’s debts, kept the balance 
of the personal estate at their bankers, the ct. 
charged them with interest on the balance at 5 per 
cent. from the date of the payment of the debts, 
but allowed them their costs.—Re JONES, JONES v. 
SEARLE (1883), 49 L. T. 91. 

2032. —— Unless more profit made by use 
of money.]—Where a defaulting trustee has mis- 
applied trust money, the ct. will charge him with 
5 per cent. interest, unless it be shown that he 
has made more by the user of il. —BERWICK-UPON- 
TWEED ConPpn. v. MURRAY (1857), 7 De G. M. & G. 
497: 3 Jur. N.S. 847; 44 Ie. R. 104, L. C. 

210. .} —1f a trustee invests 
trust moneys in business with a view to benefiting 
the trust estate, he must account for the profit 
niade by such investment, or at the option of the 
cestui que trust he must. account for trade interest— 
i.e. 5 per cent.—AHe DAvis, Davis v. Davis, [1902] 
2Ch. $143 71 L. J. Ch. 5303 806 1. T. 5235; 51 
































211. —--— Withholding of dividend.|——Assignees, 
on the representation of the solr. to the com- 
mission that he is authorised to receive it as agent, 
pay over a dividend to such sulr. Jt turns out he 
had no such authority. Upon petition of creditor 
for payment to him of the dividend, charging that 
nv authority was given to that solr. :—-/eld: 
being solr. to the cominission he might be made 
resp. as well as the assignees, & a joint order might 
be made against them all for its payment. On 
dividend being withheld, assignees ordered to pay 
it, with five per cent. interest from time of applica- 
tion to them for payment.—Ne JOHNSON, Ha p. 
Srory (1834), 4 Deac. & Ch. 504; 2 Mont. & A, 
54; 4 1L. J. Bey. 11, Ct. of ih. 

212. Six per cent.--Breach of trust.|-— DE 
Corvova v. DE CorRDOVA (L187), 4 App. Cas. 692 3 
411. 7.438; 28 W. R. 105, BP. C. 


C. Commercial or Speculative Transactions. 


213. Five per cent.— Unpaid purchase-money.| 
—Purchaser charged with 5 per cent. interest on 
the purchase-moncy unpaid.—BURNELL v. BROWN 
(1820), 1 Jac. & W. 168; 37 KB. KR. 339. 

Annotations :—Mentd. Smithson rv.) Powell, Powell v. 
Smithson (1852), 20 L. T. O. 8S. 105; Edwards-Wood v. 
Marjorlbanks (1860), 7 H. L. Cas. 806; He Gloag & 
Miller's Contract (1883), 48 L. T. 629. 


214. Interest on moneys paid on behalf 
of company—By trustee. |—A trustee for a co., who 
pays money on behalf of the co. under a contract 
by which he was legally bound to make such pay- 
ment, is in no worse position than a stranger who 
makes advances; & is entitled, in the winding up 

oO 
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of the co., to interest at 5 per cent. on his debt.— 
Re BEvLAH Park Estate, SarGoop’s CLAIM 
(1872), L. R. 15 Hq. 43. 

215. —— Expense of winning coal.]—By a 
deed of grant.& licence the licencee was allowed 
to win & work all & every or any of the coal mines, 
seam & seams of coal, within certain lands, &, In 
the first place, out of the profits to reimburse 
himself all expenses incurred in the winning 
thereof; & it was provided that, after repayment 
of all expenses of winning the said colliery, coal 
mines or coal mine, seam or seams of coal, he 
should pay such royalty as should from time to 
time be awarded by two arbitrators to be named 
by the partics respectively. There were three 
seams of coal under the land. The 
reached one of them by a driftway from an 
adjoining colliery & worked the coal. He after- 
wards, by similar means, reached & worked another 
of them. The third was also reached, but this 
was abandoned as worthless. The licencee mixed 
the coals gotten under the licence with those 
gotten from his own colliery & sold them together. 
He alleged that the coals gotten under the licence 
were inferior in value to the other coals :—Held : 
interest at 5 & not 4 per cent. ought to be allowed 
on the expenses of winning.—ROKEBY (LORD) v. 
ELLIOT (1879), 138 Ch. D. 277; 49 L. J. Ch. 163 ; 
41 L, T. 587; 28 W.R. 282, C. A.3 on appeal, sub 
nom, ELLIOT v. ROKEBY (LORD) (1881), 7 App. Cas. 
43, H. L. 

Anern :—Mentd, Kinsman +. Jackson (1880), 42 L. T. 


licencee 


216. ——— Interest as damages for detention of 
cargo. |—In an action in the Ch. Div. pltfs. claimed 
delivery of cargoes of guano, an injunction to 
restrain defts. from delivering otherwise than to 
pltfs., & the appointment of a receiver. Defts., 
who claimed the right to the cargoes, after the 
issue of the writ took possession of them under a 
consent order by which it was agreed that the 
receipt of the cargoes by defts. should be ‘‘ without. 
prejudice to any question between the parties, & 
that they would keep separate accounts of their 
expenditure & receipts in respect of the cargoes, 
& abide by any order the ct. should make with 
respect. to the cargoes.” An order for the appoint- 
ment of a receiver was afterwards made, & to the 
receiver when appointed defts. delivered the 
unsold cargoes & the proceeds of the cargoes they 
had sold. The action was defended on the ground 
that the cargoes were not the property of pltfs. 
At the hearing the judge made a decree declaring 
that pltfs. were entitled to the cargoes, & that 
defts. were not entitled to reimbursement of any 
expenses, & directing an inquiry “ what damages 
had been sustained by pltfs. by reason of the 
detention of the cargoes by defts.” On appeal 
this House having regard to the temns of the 
consent order varied the decree by declaring that 
defts. were entitled to receive out of the proceeds 
of the cargoes payment of all sums properly dis- 
bursed by them on account of freight & landing 
cargoes, & otherwise, affirmed the decree. Upon 
the inquiry as to damages the chief clerk found 
that the detention began on the arrival of the 
cargocs respectively at their ports of discharge, & 
computing the damages on the principle that the 
egal detention continued until the decree of 
the judge allowed interest. at 5 per cent. upon the 

roceeds of the cargoes until the decree, less the 
interest gained in ot. & paid in by the receiver. 
Upon a summons to vary the chief clerk’s certifi- 
cate :—Held: the consent order did not convert 
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an unlawful into lawful detention, but after the 
order for the appointment of a receiver the cargoes 
were in the possession of the ct. & any damages 
suffered by pltfis. were due to the law’s delay & not 
to any wrongful act of defts.; interest at 5 per 
cent. ought therefore to be allowed until the order 
for the appointment of a receiver but not after.— 

PERUVIAN GUANO Co. v. DREYFUS BROTHERS & 

Co., [1892] A. C. 166; 61 L. J. Ch. 749; 661. T. 

536; 8 T. L. R. 327; 7 Asp. M. L, C. 225, H. Li; 

varying S. C. sub nom. DREYFUS v. PERUVIAN 

GUANO Co. (1889), 43 Ch. D. 316, C. A. 

Annotations :-—Consd. Phillips v. Homfray (1890), 44 Ch. D. 
694. Mentd. Dakshina Mohun Roy v. Saroda Mohun Roy 
(1893), 9 T. L. R. 582; Martin v. Price, [1894] 1 Ch. 276; 
Shelfer v. City of London Electric mh geet Co., Meux's 
Brewocry Co. v. City of London Electric Lighting Co., [1895] 
1 Ch. 287; Re A. B. (No. 2), [1900] 2 Q. B. 429; Cowper 
wv. Laidler, [1903] 2 Ch. 337; 

v, Slack, [1924] A. C. 851. 

217. Interest on bill of exchange.|—-PacE 
v. CLOETE (1892), 36 Sol. Jo. 647. 

218. ——— Compensation for requisition of ship 
—Quasi-trust..—DoMINION CoaL Co. v. MASKI- 
NONGE S.S. Co., No. 94, ante. 

219. Four per cent.—Unpaid purchase-money.| 

Where on the assignment of a reversionary 

legacy the purchase-money had not been paid 

to pltf. in cash or in any shape :—Held: pltf. was 
entitled to interest at the rate of 4 per cent. per 
annum for the whole period from the date of the 

sale.—-Re STUCLEY, STUCLEY v. KEKEwIcH, [1906] 

1 Ch. 67; 75 L. J. Ch. 58; 93 L. T. 718; 54 W.R. 

256; 22 T. L. R. 33; 50 Sol. Jo. 58, C. A. 


Annotation :—Mentd. Re Beirnstein, Barnett v. Beirnstein, 
{1925) 1 Ch. 12. 


Leeds Industrial Co-op. Soc. 








D. Fund Wrongly Withheld from Owner. 

220. Four per cent.|—Interest decreed to the 
full amount produced by a fund wrongfully with- 
held from the proprietor; at 4 per cent. upon a 
demand, established as a debt against the funds 
of others.—ORFORD (HARL) v. CHURCHILL (1814), 
3 Ves. & B. 59; 35 H.R. 401. 
stay th :—Mentd. Sanderson v. Bayley (1838), 4 My. & 


221. ——— Surplus in hands of mortgagee.)— 
ARCHDEACON v. BOWES, No. 186, ante. 
222. ———- Money of principal withheld by 


agent.|—HARSANT v. BLAINE, MACDONALD & Co. 
(1887), 56 L. J. Q. B. 511; 3 T. L. R. 689, C. A. 


Annotations :—Apld._ Barclay v. Harris & Cross (1915), 85 
L. J. K. B. 115. Refd. Dominion Coal Co. v. Maskinonge 
S.S. Co., [1922] 2 K. B. 132. 


E.. Policies of Insurance. 

228. Policy deposited to secure debt — Payment 
of premiums by creditor—Interest on debt & 
premiums.|—-Where a policy of assurance was 
deposited to secure a simple contract debt, without 
any agreement as to interest, & creditor paid the 
premiums down to the death of debtor :—Held: 
the policy was charged not only with the original 
debt & the amount of the premiums, but also with 
interest on both sums at 4 per cent.—Re KERR’s 
Pouicy (1869), L. R. 8 Eq. 331; 38 L. J. Ch. 539; 
17 W. R. 989. 

Annotations :-—Apld. Lippard v. Ricketts (1872), L. R. 14 
Kq. 291; Re Drax, Savile v. Drax, [1903) 1 Ch. 781. 
Mentd. Sadler v. Worley, [1894] 2 Ch. 170. 

224. Loan by insurance company—Proof 
of collateral agreement.}|——Pitf. was the holder of 
various policies of assurance on his own life in the 
Hand in Hand Fire & Life Assurance Society, & 
had obtained loans from the society on the security 
of his policies. By a prospectus issued by the 
society at the time when pltf.’s policies were 
effected, it was therein stated that loans were 
promptly made upon the security of the society's 
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policies at 44 per cent. interest, except when the 
loan amounted to £200 or more, when the rate was 
only 4 per cent. The affairs of the society were 
regulated by certain rules under which the general 
management was committed to a board of directors, 
who had power to invest the funds of the society 
on mtge. of any life policies. Successive prospec- 
tuses were issued by the society containing state- 
ments as to collateral matters relating to the 
policies, but no mention was made as to the rate 
of interest on loans. As a fact the rate of interest 
was varied from time to time between 4} per cent. 
é& 5 per cent. down to 1899. In Jan. 1905, the 
undertaking of the society was acquired by deft. 
company according to an agreement. From 
1921 deft. company had charged interest at 64 per 
cent. & 5 per cent. from Aug. 1923, to the present 
time. By the agreement for the transfer to deft. 
co. that co. became liable for all the debts, con- 
tracts, & engagements of the society, including all 
the policies & the benefits then attached thereto, 
& the further benefits in the second schedule 
mentioned. By that schedule various benefits 
were secured to the policy holders, & by clause 12 
thereof it was stated that the society’s policy 
holders were to be entitled to all bencfits estab- 
lished by the practice or prospectuses of the 
society, in addition to any benefits conferred by 
this schedule. Deft. co. claimed the right on any 
further loans being made to pltf. to charge a higher 
rate of interest than 4 per cent. & pltf. by his 
action claimed declarations that they were not 
so entitled :—Held: (1) although there was a 
collateral agreement on other matters, there was 
no collateral contract or agreement by the socicty 
that the rate of interest on loans should not be 
varied, but be at a uniform rate. 

(2) No established practice to charge one 
uniform rate of interest had been proved, but it 
had been the uniform practice to make loans at 
the rate fixed by the board of directors ; & further, 
the benefit claimed had not been established by 
any prospectus of the society. In the result the 
action failed on both points, & must be dismissed. 
—THISELTON v. COMMERCIAL UNION ASSURANCE 
Co., [1926] Ch. 888 ; 95 L. J. Ch. 447; 70 Sol. Jo. 
892. 

225. ——— Established practice to charge 
fixed rate.|—THISELTON v. COMMERCIAL UNION 
ASSURANCE Co., No. 224, ante. 

Apportionment as between tenant for life & 
remainderman.]—See Part III., Sect. 5, sub-sect. 7, 


post. 





F. Other Cases. 

226. Default in payment to trustees of settle- 
ment—Under covenant.]—Testator covenanted to 
pay a sum of money to trustees, on the trusts of his 
settlement. Lie made default :—Held: his estate 
was liable to pay 4 & not 5 per cent. interest.—- 
SMITH v. COPLESTON (1840), 11 Beav. 482; 50 

§. R. 903. 
pe —NF. Knapp v. Burnaby (1861), 30 L. J. Ch. 
844, 


227. Work & labour in administration suit./— 
MILDMAY v. METHUEN, No. 117, ante. 

228. Debt become assets in hands of executor.] 
—Interest on the debt allowed at the rate of 4 per 
cent. from the date of the probate granted to the 


PART Ill. SECT. 5, SUB-SECT. 3.—F. 
r. Claim for medical attendance.) 
—An account for medical services con- 
tained a notice on its face, ‘‘ Ten 
cent. interest charged on all overdue 
accounts.” Interest was allowed from 
the date the account was sent, but at 
the rate of 5 per cent. as being 


MCARTHUR 
3 . W. R. 552; 
CAN. 


nterest after 


reasonable under the circumstances.— 
vt. BANMAN (Sask.), [19 
70 D. L. K. 


t. J Re cps | plaint.] — 
Interest at the stipulated rate should 
only be allowed up to the date of the 


Ailing of the plaint; afterwards at the 
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exor. until payment.—INGLE v. RicHARDS (No. 2) 
(1860), 28 Beav. 366; 3 L. T. 46; 25 J. P. 328; 


6 Jur. N.S. 1178; 8 W. R. 697; 54 E. R. 406. 
229. Profits made by company director — In 


absence of fraud.]—Applits. were a joint-stock co., 

registered under Cos. Act, 1862 (c. 89), the objects 

of the assocn. including the negotiation of loans, 

& the transaction generally of the business of a 

capitalist. A clause in the arts. of assocn. was, 

so far as is material, in the following terms :— 

‘* Disqualification of directors. The office of a 

director shall be vacated: ... 8rd. If he con- 

tracts with the co., or is concerned in, or partici- 
pates in, the profits of any contract with the co., 
or participates in the profit. of any work done for 
the co., without declaring his interest at the 
meeting of directors at) which such contract is 
determined on, or work ordered, if his interest 
then exists, or in any other case at the first meeting 
of the directors after the acquisition of his interest, 

& no director so interested shall vote at any meet- 

ing, or on any committee of the directors, on an 

question relating to such contract’ or work.’ 

Resps., K. & C., were stockbrokers, carrying on 

business in partnership as K. C. & Co. (C. was a 

director of the applt. co., & he was also a member 

of a temporary board, by which the business of 
the co. was for a time conducted. C. agreed with 
contractors for a railway to place certain deben- 
tures of that railway at a comunission of 5 per cent. 

The firm of K. C. & Co. then made a proposal to 

the applt. co. to place these shares at 14 per cent. 

This proposal was submitted to a committee, of 

which C. was not a member, who recommended its 

acceptance, & subsequently the recommendation 
of the committee was adopted by the temporary 
board. (C. was present at the meeting of the 
temporary board, & at the time stated that he was 
interested in the sale of the debentures, & offered to 
leave the room while the proposal was discussed. 

The chairman told him that this was unnecessary, 

& C. accordingly remained in the room. On a bill 

tiled by the applt. co., praying the repayment by 

K. & C. of the profits made by them, viz., $4 per 

cent. on the amount of the debentures placed :— 

Held: resps. were bound to refund, the fiduciary 

position of C, forbidding him to make a profit out 

of the funds of the assocn.; the transaction was 
not protected by the clause in the arts. of assocn. ; 
since C. did not ‘ declare his interest ’’ within 
that clause, 7.¢c. the nature, as well as the existence, 
of his interest ; & K. & C. were jointly & severally 
liable for the whole amount claimed; further, 
no fraud having been intended, & C. having acted 
on the honest belicf that he had brought himself 
within the terms of the clause in the arts. of 
assocn., interest should be ordered at the rate of 

4, & not 5 per cent.—IMPERIAL MERCANTILE 

CREDIT AssOCN. (LIQUIDATORS) v. COLEMAN 

(1873), LR. OM. 1. 180 ; 42 1. J. Ch. 644 ; 29 

L. T. 1; 21 W. XK. 606, H. L. 

Annotations :—Reid. Dunne v. English (1874), L. R. 18 Eq. 
624; Panama & South Pacific Telegraph Co. ©. India 
Rubber, Gutta Vercha, & Telegraph Works Co. (1875), 10 
Ch. App. 520, n.; Bagnall v. Carlton (1877), 6 Ch. D. 371; 
kmma Silver Mining Co. v. Grant (1879), 11 Ch. D. 918; 
Turnbull v. West Riding Athletic Club, Leeds (1894), 70) 
L. I. 92; Silkstone & Haigh Moore Coal Co. v. Kde 
(1889) L. J. Ch. 73; Costa Rica Ry. v. Forwood, 


, 69 L. 
(1901) 1 Ch. 746; Transvaal Lands Co. v. New Belgium 
(Transvaal) Land & Developing Co., {1914] 2 Ch. 488. 


. court rate of 6 per cont.— ANDERSON v. 
2) SHKEMUNTO, ANDERSON v0, RAJNARAIN 
81.— Doss (1864), Cor. 3.—-IND. 

a. M depusited with company 
— Repay on demand—Voluntary 
liquidation of compuny.}—The amount 
ot damages recoverable was simple 
interest at 6 per cent., being the rate 
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Mentd. Ze Coal Economising Gas Co., Gover’s Case (1875), 
1 Ch. D. 182; Cheaterfield & Boythorpe Colliery Co. ¥. 
Black (1877), 26 W. R. 207; New Sombrero Phosphate 
Co. v. Erlanger (1877), 5 Ch. D. 73; Boston Deep Sea 
Fishing & Ice Co. v. Ansell (1888), 59 L. T. 345 ; Cackett v. 
Keswick, [1902} 2 Ch. 456. 


230. Trust fund lost by failure to prosecute 
claim.]—I?e BRoGDEN, BILLinac v. BROGDEN 
(1888), 838 Ch. D. 546; 59 L. T. 650; 37 W. R. 
84; 47. L. R. 521, C. A. 

Annotations :-—Mentd. He Hurst, Addison v. Topp (1890), 
63 L. T. 665; Re Chapman, Cocks v. Chapman (1896), 45 
W. It. 673; Ze Stevens, Cooke v. Stevens, {1898} 1 Ch. 162; 
He Groonwood, Greenwood v. Firth (1911), 105 L. T. 509. 


231. Claim against lunatic’s  estate.| — He 
Po Harvey’s Cuam (1902), 86 L. T. 504, 


SuB-sEcT. 4.-—-DEBTS CONTRACTED ABROAD. 

232. Interest at rate of foreign country.|— 
DUNGANNON (EARL) v. HACKETT (1702), 1 Eq. Cas. 
Abr. 288; 21 E.R. 1051. 

233. }—LANE v. NicHOLS (undated), -1 
Eq. Cas. Abr. 288 ; 21 EB. 2. 1051. 

234, —--——.]— I ARVEY v. East-INb1A Co. (1700), 
2 Vern. 305; 1 Eq. Cas. Abr. 288; 23 EH. R. 856. 
Annotation :-—Mentd. London Joint Stock Bank v. London 

Corpn. (1875), 1 C. P. D. 1. 

285. ——.|—ANON. (undated), 1 Eq. Cas. Abr. 
288; 21 Vi. KR. 1051. 

Sce, also, CONFLICT OF LAws, Vol. XI1., pp. 356—- 
358, 407, 408, Nos, 305-408, 763-772. 

236. —-— Surety -—Compelled to pay under 
harsh circumstances.]—<A surety to the Mast. India 
co. discharged by payment of a balance to the 
principal under an erroneous settlement by the 
officers of the co. without their authority or know- 
ledge. The Kast India co. having compelled 
payment from a surety in India by their power 
over him, as one of their servants, without an 
account or proceeding against the principal though 
solvent, & otherwise under harsh circumstances, 
he was restored to the same situation by a decree 
for repayment with interest at 5 per cent. upon 
giving security for repayment, in case in au future 
suit by the co. he should be held liable. The ct. 
would not upon the circumstances give Indian 
interest.—Law v. WAst INDIA Co. (1799), 4 Ves. 
824; 31 BB. R. 427. 

Annotations :—Mentd. Mactaggart ». Watson (1835), 3 


Ci. & iin. 625; Newton vo. Chorlton (1853), 2 Drew. 333 ; 
i penton upou-Ful Corpn. v. Harding, [1892) 2 Q. B. 


237. -——-_ Bill of exchange.]— CouGan vv. 
BANKS (1817), Chitty on Bills of Exchange. 11th 
ed., p. 4387, N. FP. 

Annotation :-—-Consd. Gibba «. Fromont. (1853), 9 Exch. 25. 

Sec, also, BILLS OF EXCHANGE, Vol. VI1., pp. 334, 
335, Nos. 2220-2224, 





allowed by tho ct. as being the value 
of money.—2te COMMERCIAL PROPERTY 
& Finance Co., Lrp. & Dick (1911), 
30 N. 4. L. hh. 147.—N.Z. 


PART III. SECT. 5, SUB-SECT. 4. 


232i. Interest at rate of forcign 
courtry.}—Where a contract is made 
& oxecuted in au foreign country tho 
question of interest would bo governed 
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EKS tt. GLABS’ 


175.—SCOT. 


TRUSTEE 
Sh. (Ct. of Sess.) 308; 31 Fac. Coll. 


232 iii. ——-.J—Where an acknow- 
ledgmont of debt, executed in England, 
provided for the payment. of interest 
bya any heabraeurens i to the rate: P 
~——Iield : interest. sho © granted at F 
the legal rate obtaining in E BY poet 
fte SAVAGH’S ESTATE (1908), 29 N. L. R. 


Monty AnD Money-LENDING. 


238. —— Partnership—Rate of interest allowed 
in the colony.|—G. bought a share in a Co- 
partnership business established by 8., D., & L.,; 
in Sydney, New South Wales. No regular deed 
of co-partnership was executed, but by an agree- 
ment between them it was stipulated that some 
interest, the nature & extent of which was not 
defined, in a piece of land, wharf, & premises, 
upon which the partnership business was carried 
on, should form part of the partnership property. 
This property was then held by S., D., & L,, under 
a lease, & was also subject to a mtge. During 
the negotiation for the partnership, S., D., & L., 
paid off the mtge., & acquired by purchase the 
fee of the property, & upon failure of the partner- 
ship concern sold the same, receiving the con- 
sideration money, which they refused to account 
for to G., or to treat as partnership assets, on the 
ground, that the property had been acquired by 
them on their separate account, & not purchased 
with the partnership assets :—Held: (1)S8., D., & 
L., having purchased the fee in the property during 
the negotiation for the partnership, & the con- 
sideration money paid by G. for his share in such 
partnership being based upon the fact of the 
property being freehold, the purchase must be 
treated as being for the benefit of the partnership 
concern; & that G. was entitled to participate & 
share with S., D., & L. in the frechold interest so 
acquired, G. contributing in the sum paid by S., 
D., & I., for the purchase thereof, to the extent 
of his share in the partnership. (2) S., D., & L., 
were chargeable with interest from the date 
of the receipt by them of the purchase-money, 
at the rate of 8 per cent., the rate of interest 
allowed in the colony in the absence of any 
special contract.—Gorpon v. Scotr (1858), 12 
Moo. P. C. C. 13 14 EB. R. $812, P. C. 


SuB-sEcT. 5.—RATE IN CASE OF DEFAULT IN 
PAYMENT. 

239. General practice—Agreed rate continued.| 
—'I'he owner of a vessel mortgaged it as a security 
for a debt, with a proviso for redemption on pay- 
ment of the principal moneys & interest at the 
rate of 10 per cent. in six months. The principal 
not having been paid at that time :—Held: 
interest continued payable at the rate of 10 per 
cent.—MorRGAN v. JONES (1853), 8 Exch. 620; 22 
L. J. Ex. 232; 155 E. R. 1500. 
eatin :—Apld. Gordillo v. Weguelin (1877), 5 Ch. D. 


240. -—- ———.]—Cook v. FOWLER, No. 67, ante. 
241. oe ea the case of a mercantile 
security it is to be supposed that the parties 
intended interest to run on at the old rate if the 
money was not paid at the day. So they say with 








been made at that term.— BLACKBURN 
® Pau. (1839), 2 Dunl. (Ct. of Sess.) 
220; 15 Fac. Coll. 216.—SCOT. 


239 ii. —-— .}—In a suit Brough 
to recover tho principal & interest duc 
upon a written security given for the 

ayment of the principal money on a 
with interest at a 
stipulated rate up to such day, the 
ct. may, in ite discretion, award interest 


(1835), 13 





land.— 


by the law on intorest whore the on 397.—8. AF. on the principal sum from due pees at 
ract was made.—BrRocks t, A. t thinks fit, & is not boun 
Ei eace eG Co. (1879), 6 Nfld. LR PART Ill. SECT. 5, SUB-SECT. 5. foward sesh interest at the stipulated 
_ . 230i. General practice— tate.—DEEN DoraL LatL v. HET 
232 ii. ———.}—Interest onanaccount continued. }—The Dt. Tocieadine aoe NARAIN SINGH (1876), I. L. R. 2 Cale. 


with an Indian house of agency is due 
at the Indian rate of interest, till final 
decree in an action brought in this 
country against the debtor’s repre- 
sentatives.—PALMER & Co.'s ASSIGN- 


certain term, 


certain correspondence between the 
ugonts for the parties, held the pursuer 
entitled to demand the legal rate of 
interest upon a loan, from & after a 
payment not having 


4 1 —~IND, 


b. Instances of departure rom practice 
—‘ With interest (ill ie Ero Pv hore 
@ contract is made for the loan of 
money ‘ with interest at two & a 


Part III.—Interzst. 


regard to a mtge. 


assume that interest is payable after the 
the same rate as before. 


law to find damages of the same amount as the 


interest which would have been payable if the 


covenant had extended over the period (AMPH- 
LETT, L.J.).—GORDILLO v. WEGUELIN (1877), 5 
Ch. D. 287; 46 L. J. Ch. 691; 361. T. 206; 25 
W. R. 620, C. A. 

242. ———.|—In Apr. 1879, A. deposited 
title deeds with B. to secure repayment of an 
advance of £1,000, & an agreement was at the 
same time executed that the deeds should be held 
as an equitable security for payment, on July 15, 
1879, of the £1,000 & interest at 74 per cent. per 





annum, & also that A. should execute to B. a 
legal mtge. of the property, with power of sale & 
such other powers as B. might require for further 


securing payment of the money which should then 
be owing on the security of the agreement, ‘* with 
interest for the same after the rate aforesaid.” 
In Jan. 1881, B. took out a debtor’s summons for 
£150, on the footing that interest: continued to be 
paid at the rate of 7} per cent. down to the date 
of demand, & not merely until July 15, 1879, in 
which case the debt would have been under £50 :— 
Held: the agreement amounted to a contract that. 
if the £1,000 was not repaid in July, 1879, interest. 
at 74 per cent. should continue to be paid, & 
accordingly there was a liquidated demand of 
sufficient amount within Bkpcy. Act, 1869 (c. 71), 
s. 6, to support the debtor’s summons.—Ke KIna, 
Ex p. FURBER (1881), 17 Ch. D. 191; 441. T. 319; 
29 W. R. 524. 

243. ———-.|—In the case of a mtge. of 
reversionary personal estate, where there is no 
covenant for payment of interest after the date 
stipulated inthe deed for the repayment of the 
capital with interest, the ct. will allow to the 
mtgee. in a redemption or foreclosure action 
interest by way of damages at the rate fixed by 
the deed to be paid up to the date stipulated for 
payment during the whole period, not exceeding 
twenty years, during which no interest had been 
paid; & there is no analogy between a mtge. of 
personal estate & one of real estate to induce the 
ct. to limit the amount of arrears of interest 
recoverable to six years.—MELLERSH v. BROWN 
(1890), 45 Ch. D. 225; 60 L. J. Ch. 45; 63 L. T. 


189; 38 W. R. 732. 
Annotation :—Apld. Re Stucley, Stucley v. Kekewich, [1906) 


1 Ch. 67 
——.|—-See, also, BILIS OF FISXCHANGE, 
Vol. VI., p. 331, No. 2193. 

244. Instances of departure from practice— 
Interest as damages—Bill of exchange.|—If a party 
makes a promissory note, whereby he promises to 
pay pltf., or order, ‘‘ £600, with interest thereon, 








gard to. re. Having regard to what is the 
principle in equity with regard to the redemption 
of mtges., although the day for payment has 
passed & there is no provision with the creditor 
for payment of interest after that day, the ct. will 
day at 
As I said before, what 
has to be paid may technically be called damages, 
but they are damages of a peculiar kind, for it 
would not be left to a jury to regulate their 
amount ; the jury would be directed as a matter of 
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after date,”’ the judge will advise the jury, in 

allowing interest up to the time of signing judg- 

ment, to allow it at the rate of 5 per cent. only.— 

WARD v. MORRISON (1842), Car. & M. 368, N. P. 
245. Mortgage.|—-By a mtge. deed 

reciting an agreement for an advance at 10 per 

cent. the mtgor. covenanted for payment of the 
principal sum at the expiration of twelve months, 

& for the payment of interest in the meantime at 

the rate of 10 per cent. per annum, but there was 

no covenant as to payment of interest in the event 
of the principal sum or any part of it, remaining 
unpaid after the day named for repayment. The 
money was not repaid on the day but interest at. 

10 per cent. was paid for several years. The 

mtgor. having died & a decrce having been made 

for administration of his estate the mtgec. proved 
as a creditor for the principal sum & interest :—- 

Held: interest was recoverable only as damages 

& ought to be limited to 5 per cent.—Re RoBERTs, 

GOODCHAP v. ROBERTS (1880), 14 Ch. 1D. 403 42 

L. T. 660; 28 W. R. 870, C. A. 

Annotations :—Distd. Re King, Hx p. Furber (1881), 17 
Ch. D. 1913) Mellersh v. Brown (1890), 45 Ch. D. 225, 
Refd. Re Frisby, Allison v. Frisby (1889), 43 Ch. D. 106, 
246. Specialty contract involving loan— 

Agreed rate to expiry of term—Five per cent. 

thereafter.|—(1) Where an action is brought upon 

a specialty contract, involving loan transactions, 

if the verdict be for pltf., interest must be calcu- 

lated according to the rate agreed upon in the 
contract until the term named in the contract 
expires, & after that period at 5 per cent. 

(2) If a point of law is reserved at the trial, & 
deft. delays the ultimate decision, in the event of 
the pltf. succeeding, interest will be calculated to 
the time of the final judgment.—FINANCTAL 
CORPN. v. JERVIS (1867), 17 L. T. 324. 

: Warrant of attorney — Judgment 
entered up—Merger.|—-A warrant. of attorney to 
confess judgment for £2,000 given by IT. tothe bkpt. 
L., to secure the payment of certain bills of exchange 
drawn the same day upon & accepted by II., & 
judgment entered up & registered the day follow- 
ing. The bills were renewed, & the renewals 
deposited by L. with A. to secure a debt of £1,200 
with a memorandum stating that the bills were 
secured by a judgment but no mention made of 
interest payable thereon. Interest, however, was 
paid by L. to A. for ten years at the rate of 12} per 
cent. per annum :—Held: the original bill became 
merged in the judgment & by virtue thereof 
constituted a charge upon the real estate of H., & 
consequently that no new contract: for loan or 
forbearance of money could be sustained af; more 
than 5 per cent. per annum interest; & under 
any circumstances A. was not entitled to more 
than ordinary interest.—Jte LANE, Lx p. Hopar 
(1857), 26 L. J. Bey. 77; 29 1. T. O. S. 350. 

248. Judgment not entered up-— 
Agreed interest 5 per cent. per month.]-—A memo- 
randum indorsed on a warrant of attorney stated 
that the warrant had been given to secure the 
payment on June 2, 1864, of a sum of money, with 
interest thereon at the rate of 5 per cent. per 
month; that judgment was forthwith to be 
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at the rate of 6 per cent. per annum, twelve months ! entered up, & that if the debt & interest were nat 


d.--—- ——-- ——.J]-——A_ proviso 
for retrospective enhancement of tn- 
terest, In default of payment of the 
{interest at a due date, generally 
penalty which should be relieved 
against.—UMARKHAN MAHAMADKHAN 
DESHMUKH tv. SALEKHAN (1892), I. L. HR. 
17 Bom. 106.—IND. 


e. —— Whether necessarily a penalty. ) 


certain rate down to that day, further 
contract for the continuance of the 
same rate of interest after that day 
until actual payment is not to be 
implied. When, therefore, the 

rate of interest is excessive & extra- 
ordinary, the ct. wil] reduce the rate 
to a reasonable amount.—MANCHUND 
HANSRAJ ©. BAPUSAHEB RUSTAMBHAI 
(1878), I. L. R. 3 Bom. 131.—IND. 


half per cent. per month till paid,’’ the 
borrower is not obliged to pay interest 
at said rate after maturity of the loan. 
—HoOssackK v. SHAW (Ont.) (1917), 56 
8. C. R. 581; 42 D. L. R. 130.—CAN. 

ce. Agreement for increase in rate 
after default— As y-— Borrower 
relieved againat penaliy.}—Upon a con- 
tract for the payment, on a day certain, 
of money borrowed with interest at a 
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5.—Rate of interest: Sub-sects. 5, 6, 7 & 8. 


Monry AND Monery-LENDING. 


SuB-SECT. 7.—AS BETWEEN TENANT FOR LIFE 


Sect. 6: Sub-sect. 1.) AND REMAINDERMAN. 
paid on the day aforesaid, execution was to issue. | See SETTLEMENTS; ‘TRUSTS & TRUSTEES }; 
The debt was not paid at the time named, & | WILLS. 


judgment was not entered up :—Held: after the 
day named for payment the debt carried interest 
at 4 per cent. per annum only.—ROBINSON v. 
Woop (1869), 18 W. R. 32. 

Annotation :—Retd. Cook v. Fowler (1874), L. R. 7 H. L. 27, 


Original agreement to pay interest merged 
in judgment.]—See JuDGMENTs, Vol. XXX., pp. 
164, 165, Nos. 332-339. 

249. Ordinary interest.|—Jte 
Hovasz, No. 247, ante. 

2650. Fair & reasonable rate—In light of cir- 
cumstances.|—Cook v. FOWLER, No. 67, ante. 

251. Agreement for increase in rate after de- 
fault—As penalty—Borrower relieved against 
penalty—Mortgage.J|—-ANON. (1604), Freem. Ch. 
197; 22 H.R. 1157. 

252. ——— Whether necessarily a penalty-—Sale 
of land—Separate & distinct contract.|—-A con- 
tract for sale of land provided that the purchaser 
should pay interest on the purchase-moncy at 4 per 
cent., from the time of taking possession until 
July 1, 1858, the day appointed by the contract 
for the payment of the purchase-moncy, & after 
that day at 5 per cent.; if the purchase-moncey 
should not be then paid, & after Jan. 1, 1859, at 
8 per cent., with a proviso that this should not give 
the purchaser the right to delay the payment of 
the purchase-money on paying such higher rate 
of interest :—Held: the stipulation for payment 
of a higher rate of interest; was not in the nature of a 
penalty to secure the punctual payment of the 
purchase-money, against which the purchaser was 
entitled to be relieved, but a separate & distinct 
contract which he was bound to perform.— 
HERBERT v, SALISBURY & YEOVIL Ky. Co. (1866), 
L. It. 2 Hq. 221; 14 L. T. 507; 14 W. 2. 706. 

258. Where no rate agreed—Four per cent.|— 
A. being indebted to B. in £800 on a stated account, 
entered into articles for the payment of this debt 
by instalments, of £80 per annum. A. afterwards 
by deed, created a term of years for the payment 
of his debts out of the rents & profits of his estate, 
but not by sale or mtge. Only two of these 
instalments being paid, a bill was brought for 
recovering the rest.; & on a question, whether they 
carried interest, it was held they did; they were 
accordingly decreed to be paid, with interest at 
4 per cent.—KILDARE (COUNTESS) v. HOPSON 
(1734), 4 Bro. Parl. Cas. 550; 2 HK. 1. 374, H. L. 





LANE, Ez p. 


SUB-SECT. 6.—AS BETWEEN EXECUTORS AND 
BENEFICIARIES. 


See CONF1iIcT oF Laws, Vol. XI., Pp. 376, 377, 


Nos. 552-554 ; Exrcurors, Vol. XXIII., pp. 414, 
415, Nos. 4853-4878. 


SUB-SECT. 8.—ON ADVANCEMENTS. 


See, generally, SETTLEMENTS ; WILLS. 

254. Whether computed at three or four per 
cent.]|—In the absence of any direction by a testator 
to the contrary advancements to his children on 
account of their portion bears no interest up to his 
death but from his death they bear interest at 
4 per cent.— STEWART v. STEWART (1880), 15 Ch. D. 
539; 49 L. J. Ch. 763; 43 L. T. 370; 29 W. R. 
275. 

[Ons :— . Re Davy, Holl th v. Davy, 

aoa én Fol Ref. re ‘vorth mgititeg (1886), 34 
Ch. D. 391. Mentd. Limpus v. Arnold (1884), 15 Q. B. D. 
300 ; Re Lacy, Royal General Theatrical Fund Assocn. 0. 
Kydd, [1899] 2 Ch. 149; He Ford, Ford v. Ford, [1902] 1 
Ch. 218; Re Roby, Howlett v. Newington, [1908] 1 Ch. 71. 
255. .|—Testator gave his residuary estate 

to his widow for life with remainder to his children 

equally, with a proviso, in the common form for 
bringing into hotchpot all sums advanced to any 
of them by him in his lifetime. Testator made 
advances to some of his children. In distribut- 
ing the residuary estate among the children after 
the death of the widow :—Held: the advanced 
children must bring their advances into hotchpot 
with interest at 4 per cent. up to the distribution 
of the estate. Such interest to be computed from 
the death of the widow & not from the date of 
respective advances or from the death of testator. 

—Ie Rees, REES v. GEORGE (1881), 17 Ch. D. 

ant ; 50 L. J. Ch. 828; 44 L. T. 241; 29 W. R. 

301. 

Annotations :—Expld. Re Lambert, Middleton v. Moore, 
(1897) 2 Ch. 169. Refd. Ashworth v. Munn (1886), 34 
Ch. D. 3913; Re Dracup, Field v. Dracup (1893), 63 L. J. 
Ch. 238 ; Re Dallmoyer, Dallmeyer v. Dallmeyer, [1896] 
1 Ch. 372; Re Hargreaves, Hargreaves v. Ha aves 
(1902), 86 L. T. 43; Re Whiteford, Inglis v. Whiteford, 
[1903] 1 Ch. 889; Re Tod, Bradshaw v. Turner, [1916] 
1 Ch. 569. Mentd. He Willoughby, Willoughby v. Decies, 


{1911} 2 Ch. 581; te Forster-Brown, Barry v. Forster- 
Brown, [1914] 2 Ch. 584. 


256. -] — Testator who died in 1878 be- 
queathed £30,000 with interest at 4 per cent. on 
trust for his widow for life, & after her death for 
division into four equal parts & payment of one 
part to his son, the remaining three fourths to fall 
into residue. He declared that any sum which he 
should advance or covenant to advance to any of 
his children should be taken in satisfaction pro 
tanto of the advanced child’s provision, & this 
provision was to apply expressly to a sum of 
£6,000 which he had covenanted to advance to the 
trustees of one of his daughters’ marriage settle- 
ment. He gave his real estate & his residuary 
personal estate to his trustees on trust to sell & 
convert & out of the proceeds to pay his debts & 
legacies, & to divide the residue into three equal 
shares, one of such shares for each of his three 








—Where money is borrowed under 
wu contract for repayment with in- 
torest. on a cortain day, & the con- 
tract stipulates that if the money is not 
pe at the due date it shall thence- 
orth carry interost at an enhanced 
rato, such a stipulation is not a ponalty 
& the enhanced rate agreed to be paid 
may be recovered in ita entirety.— 
MAOKINTOSH v. CROW, MACKINTOSH ¥. 
GORE (1883), I. L. R. 9 Cale. 689; 13 
C. L. R. 102.— IND. 


PART III. SECT. 5, SUB-SECT. 7. 
£. Six per. cent.}—Upon reference 


to the master to ascertain the amount 
to which a widow was entitled for 
income out of the trust estate which 

been devised to her for her life, 
some of the investments oe been 
uppoauee & realised at a loss :— 
Held: a calculation should be made 
of what principal invested at the date 
from which interest was to run, at 
6 per cent. per annum, would amount 
with interest to the sum actually 
realised, & then the _ difference 
between this principal & the amount 
realised should go to the tenant for 
life, & the rest to the remaindermen.— 


MILLER v. DAHL (1894), 10 Man. L. R. 
97.—CAN. ee = 


PART III. SECT. 5, SUB-SECT. 8. 


g. Five per cent.}—Where the will 
fave to the trustees a power of 
advancement in favour of testator’s 
sons the power was exercisable during 
the continuance of the life estate, but 
any son in whose favour an advance- 
ment was made was cha: ble with 
interest thereon at the rate of 5 per 
oent.— Re FINDLAYSON, FINDLAYBON 
v. KEITH (1897), 5 B. C. R. 517.—CAN, 


Part III.—Inrerzst. 


daughters for life, & after her death for her issue. 

His estate consisted chiefly of land, of which th 

trustees in exercise of their discretion under th. 

will postponed the sale. They raised upon mtge 

a sum sufficient to pay the debts, including th: 

£6,000 which they paid to the daughter’s trustees 

but the £30,000 was not so raised. The rents o: 

the real estate after providing for the interest on 

the £30,000 & on the mtge., produced a surplus 
income of about £200 a year, which was paid in 
equal shares to the two unadvanced daughters. 

The widow died in 1895 :—Held: upon the division 

of the residue, the period of distribution was th: 

death of testator ; the advanced daughter, beside. 
bringing into hotchpot the £6,000, must be charged 
with interest thereon as from the date of the 
advance ; but the rate of interest ought to be 3 & 

not 4 per cent.—Re LAMBERT, MIDDLETON v. 

Moorg, [1897] 2 Ch. 169; sub nom. Re LAMBERT. 

MoorkE v. MIDDLETON, 66 L. J. Ch. 624; 76 L. T 

752; 45 W. R. 661; 41 Sol. Jo. 560. 

Annotations :—Consd. Re Hargreaves, Hargreaves v. 
Hargreaves (1902), 86 L. T. 43; Re Whiteford, Inglis v. 
Whiteford, [1903] 1 Ch. 889. Dbtd. Re Davy, Hollings: 
worth ». Davy, [1908) 1 Ch. 61. Refd. Re Tod, Bradshaw 
v. Turner, [1916] 1 Ch. 568. Mentd. Re Willoughby, 


Willoughby v. Docies, [1911] 2 Ch. 581; He Forster: 
Brown, Barry v. Forster-Brown, [1914) 2 Ch. 584. 


257. .|— Testator by his will & codicil 
after giving certain legacies devised & bequeathed 
his residuary estate to trustees upon trust to pay 
out of the income thereof the annual sum of 
£2,000 to his widow during her life & subject 
thereto to divide the residuary estate into as many 
shares as there should be children living at his 
death & to pay the annual income of such shares 
to his children & then upon trusts therein expressed. 
Testator provided as to certain advances already 
made to some of his children & as to any future 
advances to his children exceeding at any one 
time the sum of £2,000, these advances should 
be treated as capital of the original shares & 
brought into hotchpot & accounted for accordingly. 
Testator died on July 3, 1887 & left surviving six 
children, of whom three had received advances 
& three had not. The widow died in Mar. 1900 :— 
Held: in bringing the advances into hotchpot for 
the purpose of determining the respective shares 
of the six children the shares of the advanced 
children must respectively be debited with 4 per 
cent. on the respective advances from testator’s 
death down to the time when the estate ought or 
should be deemed to have been divided.—le 
HARGREAVES, HARGREAVES v. HARGREAVES (1902), 
86 L. T. 43; varied on appeal (1903), 88 L. T. 100, 


C. A. 
Annotations :—Dbtd. Re Whiteford, Inglis v. Whiteford, 





1903] 1 Ch. 889. Consd. He Davy, Hollingsworth v. 
avy, {1908] 1 Ch. 61. Refd. He Poyser yandon v. 
Poyser, (1908) 1 Ch. 828; Re Willoughby, Willoughby v. 


Decics, [1911] 2 Ch. 581; Re Forster-Brown, Ba v. 
Forster-Hrown, [1914] 2 Ch. 584; Re Cooke, Randall v. 
Cooke, [1916] 1 Ch. 480; Re Tod, Bradshaw v. Turner, 
(1916] 1 Ch. 567. Mentd. Ke Gilbert, Gilbert v. Gilbert, 
[1908] W. N. 63; Re Hart, Hart v. Arnold (1912), 107 
L. T. 757; Re Craven, Watson v. Craven, (1914) 1 Ch. 


258. ———.] — W. had three sons, H., 8., & B. 
On the marriage of H. in 1866 W. conveyed upon 
the trusts of H.’s marriage settlement real estate 
of the value of £4,000, & by the settlement cove- 
nanted to pay £6,000 to the settlement trustees 
within six calendar months after the death of the 
covenantor. H. died before W. W. died in 
June, 1893, having by his will, after giving certain 
legacies, &, to his wife, an annuity, given his 


PART III. SECT. 6, SUB-SECT. 1. 

2611. Compound interest not allowed.) 
—BARNUM t. TURNBULL (1855), 13 
U. C. R. 277,—GAN, 


261 fi. ——.}— FERGUSSON v. FYFFE 
(1841), 2 Robin. App. 267.—-8COT. 

261111. ——.}—RAWsON v. 
BON, (1916] N. Z L. R. 1195.—N.Z, 
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residuary estate to trustees upon trust, as to one- 
third for S., & as to another one-third for B. The 
remaining one-third was directed to be transferred 
to the trustee’s of H.’s settlement to be held upon 
the trusts thereof, but subject to the proviso that 
after payment of the £6,000 the sum of £10,000, 
the £6,000 plus the £4,000, should be considered to 
have been received & advanced out of residue in 
respect of H.’s portion, & should for the purpose 
only of ascertaining the amount of that portion, 
be considered as part thereof, & should be 
accounted for in the way of hotchpot accordingly. 
On Dec. 6, 1893, the trustees of the will paid the 
£6,000 to the settlement trustees. B. died in 
Aug. 1893, & under his will his widow was tenant for 
life. The trustees of W.’s will made payments of 
equal amounts from time to time (1) to S. & 
(2) to B. & the trustces of his will. Part of each 
sum was treated as capital, & the rest (of which 
half was paid to B.’s widow) as income. On the 
death of W.’s widow in 1902 the sum set apart 
to answer her annuity fell into residue :—Held: 
the rate of interest to be charged was 3 per cent. 
only.—Re WHITEFORD, INGLIS v. WHITEFORD, 
[1903] 1 Ch. 889; 72 L. J. Ch. 540; 51 W. R. 
4913 47 Sol. Jo. 336. 

Annotation :—Refd. Re Davy, Hollingsworth »v. Davy, 

[1908] 1 Ch. 61. 

259. ——.|] — The general rule of the ct. that 
interest must be calculated at 4 per cent. has not 
been altered. Interest on advances which have 
to be brought into hotchpot must still be paid at 
that rate.—Jte Davy, Hlonlinaswortn v. Davy, 
[1908] 1 Ch. G1; 77 L. J. Ch. 67; 97 L. T. 654, 
Q 


». A. 
Annem :—Folld. Ze Cooke, Randal) ». Cooke, [1916] 1 
he ‘ 


260. ——-.] — fle CooKE, RANDALL. v. COOKE, 
[1916] 1 Ch. 480; 85 L. J. Ch. 452; 114 L. T. 
655; 60 Sol. Jo. 403. 


Scr. 6.—COMPOUND INTEREST. 
Sup-sect. 1—--GENERAL RULE. 

261. Compound interest not allowed. |—Interest 
upon interest not given.—WARING v. CUNLIFFE 
1700), 1 Ves. 99; 30 H.R. 249, LC. 

Annotation :-—Retd. Ex p. Morris (1790), 1 Vos, 132. 

262. -—-—.]--A Scotsman in Calcutta opened an 

account with a banking & agency house there in 
786; & died in 1810, having been insane from 
793. A partner in the house, being in Scotland 
n 1812, enclosed, in a letter to the customer’s 
‘elatives there, an account current with him from 
787 to 1810, signed by the firm, bringing out 
nnual balances in his favour, composed of annual 
accumulations of Indian interest, the last balance 
‘xpressed ‘‘to bear interest at 9 per cent. per 
mrum.”’ In 1835, the customer's relatives 
btained administration of his estate, & prosecuted 
ctions, which were before commenced in the 
Scottish cts., on the account current, against 
mother partner who joined the firm in 1793, & 
continued a partner through several changes till 
820; & they claimed interest at 9 per cent. 
\pon the last balance in 1810, & upon the annual 
accumulations thereof since :—Held: (1) a debt 

‘a8 sufficiently constituted against the firm by the 
account rendcred by them, together with interest 
9 per cent. on the last balance in 1810, down to 


261 iv. ———.}—WHITEWAY v. NEW- 
FOUNDLAND GOVERNMENT (1900), 8 


Hare Nfld. L. 2. 414.—NFLD. 
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Sect. 6.—Compound interest: Sub-sects.1 & 2, A., 
B.,C.&D. Sects. 7 & 8.) 


final decree; & one partner was bound by the 

account so rendered; (2) the debt did not carry 

compound interest from 1810. 

(3) There cannot be a title to compound interest 
without a contract, express or implied, or custom. 
(4) By the law of England, a contract for 
compound interest is not valid, except in mer- 
cantile accounts current for mutual transactions. 

—FEncusson v. Fyrre (1841), 8 Cl. & Fin. 121; 

8 E.R. 49. 

Annotations :—As to (2) Refd. Crosskill v. Bower, Bower v 
Turncr (1863), 32 Beav. 86; Williamson ». Willamnson 
(1869), 20 L. T. 389. As to (3) Refd. Crosskill v. Bower, 
Bower v. Turncr (1863), 32 Beav. 86. 48 to (4) Refd. 
Crosskill v. Bower, Bower v. Turner (1863), 32 Beav. 8€. 


Generally, Mentd. Barficld v. Loughborough (1872), 8 
Ch. App. 1. 


263. Application of rule—Bond debt.}|—Subse- 
quent interest on a mtge. to be calculated upon 
the principal & interest reported due; but upon 
bonds or legacies, on the principal only.—PENKYNS 
v. BAYntTon (1784), 1 Bro. C. ©. App. 5743 28 
FB. R. 1305, L. C. 

Annchalion :—Refd. Whatton e. Cradock (1836), 1 Keen, 


264. 
upon the interest of a bond debt computed in a 
report.—TURNEK v. TURNER (1819), 1 Jac. & W. 
39; 37 KB. R. 290. 

Annotations :—Retd. Whatton v. Cradock (1836), 1 Koen, 


267. Mentd. Davenport v. Stafford (1851), 14 Beav. 
$19; dc Stevens, Cooke v, Stovens, [1898] 1 Ch. 162. 


See, generally, Bonns, Vol. VII., pp. 215-218. 

265. Agreement for payment of purchase- 
money by instalments.|—Agreement for the pay- 
ment of the purchase-moncy of an estate by yearly 
instalments with interest, the four last of which are 
to be retained by the purchaser, as an indemnity 
until a good title shall be made, docs not entitle 
the vendor to compound interest on such instal- 
ments, upon a bill by him for specific performance 
of the agreement, it appearing that until such bill 
was filed he was not prepared to make a good title 
to the premises in question.— STRATTON vt. SYMON 
(1838), 2 Moo. P. CG. C. 1253 12 1. R951, Pe. 

266. ——-.| — By a contract of sale, the 
purchaser is to pay a certain sum by six instal- 
ments, & also 6 per cent half yearly, from the day 
appointed for the payment of the second instal- 
ment, upon the four remaining instalments, until 
paid ; such additional sums by way of percentage 
to be secured by the bond of the purchaser. In 
the contract, & also in the declaration thereon, this 
additional percentage is called “ interest’? upon 
the instalments. Neither the instalmeuts nor the 
additional percentage arc paid as they become due, 
nor is any bond given :—Held: the purchaser was 
chargeable with interest upon the last four instal- 
ments until actual payment of those instalments, 
but the jury were not bound, either at common 
law or under Civil Procedure Act, 1833 (ec. 42), 
s. 28, to give interest upon the additional per- 
centage treated by the parties as “ interest.’’— 
ATTWOOD v. TAYLOR (1840), 1 Man. & G. 2790; 
1 Scott. N. KR. G11: 1388 KH. R. 340. 

Annotation :-—-Refd. Coata ¢. Direction der Disconto Gesell- 

echaft (1916), 85 L. J. K. B. 973. 

267. ——— Charge for principal & interest— 
Order for payment into court—Extension of time. ]— 
A. 33., on whose estate pltf. had a charge for 
principal & interest, being desirous of paying it 
instead of having it raised out of the estate, was 














-] — Interest not to be allowed. 
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ordered to pay it into ct. by agivenday. He made 
default, & applied for an extension of the time, 
which was granted :—Held: pltf. was not entitled 
to subsequent interest on the aggregate of principal 
& interest due, but on the principal only.— 
WILKINSON v. CHARLESWORTH (1840), 2 Beav. 
470; 48 Kk. R. 1268. 


LOns i~—. . Whitfield v. Roberts (1861), 7 Jur. 
Ae ta88. tk Klton v. Curteia (1881), 45 L. T. 435. 


Mortgages.|—See MorTGAGE, Part XVII., 
Sect. 6, post. 

i Debt to bank.|—See Bankers, Vol. ITI., 
pp. 265-267, Nos. 815-824, 828, 829. a 

——-~ Guarantee.]— See GUARANTEE, Vol. XXVI., 
p. 186, Nos. 995, 996. . 
Money borrowed by directors of company.]— 
See COMPANIES, Vol. 1X., p. 472, No. 3095. 
Money in hands of personal representative. | 
—See Executons, Vol. XXIV., pp. 696, 608, 701, 
702, Nos. 7209, 7227, 7268-7275. 

-—--- Payment of legacies.|—See JIixECUTORS, 
Vol. XXTII., p. 415, No. 4872. 

—~— Shipping claim.]|—-See SHIPPING. 











SUB-SECT. 2.—EXCEPTIONS TO GENERAL 
RULE. 
A. Express Agreement. 

268. Compound interest allowed.]|—Award not 
to be impeached for allowing compound interest ; 
for it may be allowed in case of a contract for it 
cither express or be inferred from the nature of the 
dealings between the parties ; as if it is according 
to the course of their trade; therefore it is 4 
conclusion of fact, on which the judgment of the 
arbitrators is final—MorGAN v. MATHER (1792), 
2 Ves. 15; 30 EB. R. 500. 

«lnnotations :--Refd. Rufford v. Bishop, Bishop v. Rufford 

(1829),7L.J.0.8. Ch. 108. Mentd. Me Plews & Middeton 


(1845), 6 Q. B. 8453; Re Whiteley & Robert’s Arbitration, 
{1891} 1 Ch. 558. 


269. —--—.;—I“ERGUSSON v. Fyrrn, No. 262 ante. 

270. Validity of express agreement.] — Though 
compound interest cannot be taken under an 
antecedent’ contract, accounts may be settled, 
even half yearly, upon that principle. Exception 
as to real securities. 

It. is clear you cannot a priori agree to let a man 
have money for twelve months, settling the balance 
at the end of six months; & that the interest shall 
carry interest for the subsequent six months... . 
But if you agree to settle accounts at the end of six 
months, that not being part of the prior contract, 
& then stipulate that you will forbear for six 
months upon those terms, that is legal (Lorp 
KLbpon, C.).—ha p. BEVAN (1803), 9 Ves. 223; 
32.4. RR. 58s, LC, 
<tnnotations :-—Apld. Eaton v. Bell (1821), 5 B. & Ald. 34. 

Expld. Rufford r. Bishop (1829), 5 Russ, 346. Refd. 

Forgusson vt. Fyffe (1841), 8 Cl & Fin, 121. 

271. -|—A contract on a loan of money to 
add the interest to the principal at the end of each 
year, & pay interest on the whole sum as principal, 
is valid in law, & may be inferred from accounts 
stated by the debtor on that footing. 

If a party show, in an action for money lent, 
that it was the course of dealing between him & 
deft., to calculate the interest every year, & add 
that to the principal, & the next year to calculate 
upon the total, he may recover interest, calculated 
in same way, for the years subsequent to the strik- 
ing of the last balance between the parties.— 





Ta IT A SEE ET A A pg et sfis, Ps caeerenS. 


: : Z ie maymont of compound interest, {it [s, 
PART III. SECT. 6, SUB-SECT. 2.—A. fn the absonce of disentitiing ciroum- 


268i. Compound interest allowed. }—~ 


stances, 
Where there is a clear agreement for 


allowed.—-HaRl 
(1904), I. L. R. 28 Bom. 371.—IND. 





270i. Validity of agreement.) 
re BANK » KURANDS. f1907) 


«. RAMJI —-§. AF. 


Part III.—Inrzrest. 


NEWAL v. JONES (1830), Mood. & M. 449 ‘ 
nom. NEWELL v. JONES, 4 C. & P. 124, N. P. 

272. ——— In current mercantile accounts.) — 
FERGUSSON v. FYFFE, No. 262, ante. 

Agreement for payment of compound interest on 
legacies.|—-See Executors, Vol. XXIII., p. 406 
No. 4764. 

Agreement for payment of compound interest on 
OEE re ee MorTGAGE, Part XVII., Sect. 6. 
post, 


B. Implied Agreement. 

273. Compound interest allowed.) — Morcan 
v. MATHER, No. 268, ante. ' ae 

274. ———.]—-FERGUSSON v. FYFFE, No. 262, ante. 

275. When agreement implied — From genera! 
rl of dealing.|—NrwaL v. Jonrs, No. 271. 
ante. 

276. ——- —-— Not from agreement to make up 
half-yearly balances.|—B., up to a certain period. 
made up half-yearly acknowledgments of the 
balances due from himself to P. On one occasion 
he gave an acknowledginent of a gross sum due 
from himself to P. ; a part of the sum thus acknow- 
ledged to be due was formed of compound interest. 
B., by a subsequent agreement with P., bound him- 
self to make up half-yearly balances, & to pay the 
sums found due in respect of the building as the 
different parts of the work were finished & valucd. 


B. did not keep up these payments :—Held: | 


when accounts were decreed, P. was not entitled 
to have them calculated with half-yearly rests, 
the agreement not necessarily giving him any such 
right, & the precedent of the acknowledgment not 
establishing this as a settled mode of dealing be- 
tween the parties, if such a mode could be legal 
by agreement or by the practice of the parties.— 
PaGsE v. Broom (1837), 4 Cl. & Fin. 486; 7 E.R. 
168, H. L. 

Money advanced by agent.!|—See AGENcy, Vol. 
I., p. 559, No. 2077. 

Money advanced by bank.]|—Sce BANKERS, Vol. 
IIT., p. 245, No. 706. 

Agreement implied from rules of building society.] 
picks BUILDING SOCIETIES, Vol. VII., p. 469, Nos. 

, 97. 

Apportionment of expenses of renewal of lease. 
— See LANDLORD & TENANT, Vol. XXXI., p. 8&4, 
No. 2288. 

Money in hands of trustee.|--See Trusts & 
TRUSTEES, 

C. Custom of Trade or Business. 

277. Compound interest allowed.| — MonrGan 
v. MATHER, No. 268, ante. : 

278. ———.] — FERGUSSON v. FYFFE, No. 262, 
ante. 

D. Where Money Employed in Trade. 

279. Compound interest allowed.} — (1) There 
being no proof that an agent had made any interest 
or profit by the money in his hands, he was charged 


PART Ill, SECT. 6, SUB-SECT. 2.—C. 


277i. Compound interest allowed.)]— to 
Sembie : land-agents may charge com- 
pound interest on advances made b 
them to the use of their principal, if 
such be the general usage.—CIENDIN- 
zine a MOORE (1841), Arm. M. & O. 





compound 


PART III. SECT. 6, SUB-SECT. 2.—D. Legge, 39.—AUS. 


the loun is not repaid at the date 
agreed upon, the lender is not entitled 
interest.—RKEVES  *%. 
LANE (1889), 8 N. z. L. Rn. 44,.—N.Z. 


PART III. SECT. 8. 


k. What amounts to.}—Semble : there 
is no legal limit to the rate of interest. 
—MACDONALD v. LEVY (1) (1833), 1 
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with simple interest at 5 per cent. Compound 

interest will only be given against an accounting 

party when he has employed the money in business. 

Qu.: whether it can be given without a case for 

it being expressly made by the bill. 

(2) Mixing the money with the ordinary account 
of a firm of solrs. at a bankers is not such employ- 
ment in business as will render a member of the 
firm liable to compound interest.—BURDICK v. 
GARRICK (1870), 5 Ch. App. 233 ; 89 L. J. Ch. 369 ; 
18 W. R. 387, LC. & L. J.3 subsequent proceedings, 
5 Ch. App. 453, L. J. 

Annotations :—As to (1) Apld. Gilroy v. Stephens (1882), 
51 L. J. Ch. 834. Distd. Phillips v. Homfray (1890), 44 
Ch. D. 694, Refd. Silkstone & Haigh Moor Coal Co. ¢. 
Edey, |1900) 1 Ch. 167; Dominion Coal Co. ». Maskinonge 
8.8. Co., [1922] 2 K. B. 182. Generally, Mentd. Gray v. 
Bateman (1872), 21 W. R. 137; Boatwright ¢. Boatwright 
(1873), 43 L. J. Ch. 12; Watson «. Woodman (1875), 
L. R. 20 Eq. 721; Banner v. Berridge (1881), 18 Ch. D. 
254; Re Exchange Banking Co., Flitcroft’s Case (1882), 
21 Ch. D. 519; Re Bell, Lako ». Boll (1886), 34 Ch. D. 
462; Charles v. Jones (1887), 35 W. R. 645; Dooby 
t. Watson Gest) 39 Ch. D. 178; Lyoll +. Konnedy, 
Konnedy ». Lycll (1889), 14 App. Cas. 437; Re Sharpo, 
fe Bennett, Masonic & Gencral Life Assce. », Sharpe, 
[1892] 1 Ch, 154; Soar +. Ashwell, (1803) 2 Q. B. 390; 
Friend v. Young, {1897} 2 Ch. 421; North American Land 
& Timber Co. v, Watkins, [1904) 1 Ch. 242; Redd- 
NowfoundJand Co. v. Anglo-American Telegraph Co., 
{1912) A. C. 555; Henry v. Hammond, |1913) 2 K. 3B. 
4615; Re Allsop, Whittaker «. Bamford, [1914] 1 Ch. 1; 
Nocton *. Ashburton, [1914] A. C. 932; Re Richardson, 
Pole v, Pattenden, [1920] 1 Ch. 423; Taylor v. Davies, 
[1920) A. C. 636. 

280. What constitutes employment in trade—- 
Not mixing with ordinary account at bank--- 
Solicitors.|—Burpick v. GARRICK, No, 279, ante. 

By personal representative.|—-See EXECUTORS, 
Vol. XXIV., pp. 608-701, Nos. 7226-7235, 7261- 
7264. 


SEcT. 7.—APPORTIONMENT OF INTEREST. 
See Apportionment Act, 1834 (c. 22), 8. 23 


Apportionment Act, 1870 (c. 35). 

281, Interest on bond—Accrues de die in dlem—- 
—Though condition for half-yearly payments.|—. 
Apportionment of interest upon a bond, according 
WO the general rule, as accruing de die in diem, not 
ws dividend, or rent, not) provided for by the 
itatute, is not prevented by the condition, reserving 

; by equal half-yearly payments.—BANNER v, 

OWE (1806), 13 Ves. 185; 383 E.R. 245, 1. C. 
.|—See, generally, Bonns, Vol. VII., pp. 215— 
218, Nos. 573-605. 

—— Assignment by wife.|—See HusBanp & 
WIFE, Vol. XXVII., p. 114, No. 915. 

Interest on share of partnership.|— Sce PARTNER- 


iHTP. 





SECT. 8.—USURY. 
See, now, Usury Laws Repeal Act, 1854 (c. 90). 
Relief against excessive Interest.|—Sce Part IV., 


Sect. 7, poat. 





m. co STEWART v, 
| (1836), 5 O. S. 151.—CAN. 
n. ---A commission of 2} per 
cent. on drawing & accepting bills 
of exchange :—J//eld : usurious.— BRApD- 
BURY v. HOLTON (1839), 5 O. 8. 735. 
-~CAN. 
0. -———.} KNAPP v. FORREST (1842), 
6 QO. SS. 557.—CAN. 
Pp. ——.-—-DaAviIS v. CHUBB (1844), 
2 Kerr, 395.—CAN. 








HENNIE 








h. Whether compound intereat allowed. ] 
—Where a person borrows a sum 
of money for a certain period, & in 
consideration of the loan the lIender 
is to get a share of the profits of the 
business in which the money is to be 
employed during that period, though 


1. ——~.}—Notes given bearing in- 
terest from a period antecedent to 
their date, are not usurious on that 
account, where the debt for which 
they were given was due at that period. 


q. —~—-. + TURNER v. GILBERT (1844), 
2 Kerr, 464.—CAN. 

Fr. -}-Boao v. Lewis (1845), 
1 U. C. R. 357.—-CAN. 

t. ——.]— An agreement that A. 
should allow D., a lumberer, in addition 
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Part 1V.—Money-Lending. 


Sect. 1.—REGISTRATION OF MONEY-LENDERS. 


SusB-sEcT. 1.—WHo 18 A .MoNity-LENDER. 
A. In General. 


See Money-lenders Act, 1900 (c. 51), 8. 63 
Money-lenders Act, 1911 (c. 38), 8. 3. 

282. Question of fact.] — Whether a person is 
carrying on business as a money-lender is in each 
case a question of fact. It is not enough to bring 
@& person within Money-lenders Act, 1900 (c. 51), 
to show that he has on several occasions lent 
money at remunerative rates of interest ; to bring 
him within the Act a certain degree of system & 
continuity about his transactions must be shown. 
-—-NEWTON v. PYKE (1908), 25 T. L.. R. 127. 


Annotations :—Refd. Fagot v. Fine (1911), 105 L. T. 583; 
Edgelow v. MacKlwee, [1918] 1 K. B. 208. 


288. Necessity for system— & continuity of 
transactions.|—-NEWTON v. PYKE, No. 282, ante. 











284. -| — KiRKWoop v. GADD, No. 
324, post. 

285. ——.|] — Newman v. OuautTon, No. 
291, poat. 


286. Money-lending primary object — Advances 
to Iimpecunious persons—For company promoting.| 
—(1) When a lender is in the habit of lending 
money to impecunious persons who are engaged 
in promoting cos. & taking shares in such cos. from 
them by way of bonus for so doing, without the 
money so advanced being necessarily lent to 
facilitate the promoting of such cos., such a lender 
is a ‘‘ money-lender ’”’ within Money-lenders Act, 
1000 (c. 51). 


(2) Where the amount of such bonus has no 
ascertainable relation to the accommodation 
rendered, but is fixed arbitrarily with more regard 
to the necessities of the borrower than the risks 
which the vendor runs, the ct. will order the trans- 
actions to be reopened, on the ground that they are 
‘harsh & unconscionable.’’—BONNARD v. DOTT 
(1905), 92 L. T. 822; 53 W. R. 678; 21 T. L. R. 
491; on appeal, [1906] 1 Ch. 740, C. A. 

Annotations :—<As to (2) Refd. Levy v. Dott (1919), 35 
T. L. R. 518. Generally, Refd. Lodge v. National 
Union Investment Co., {1907} 1 Ch. °00; Re Debtor, 
Ex p. Carden (1908), 52 Sol. Jo. 209: Whiteman v. 
Sadler, [1910] A. C. 514; He Campbell. Ez p. Seal, 
[1911] 2 K. B. 992; Re Robinson, Clarkson v. Robinson, 
{1911]1 Ch. 230; He Robinson's Settlmt., Gant v. Hobbs, 
1912) 1 Ch. 717; Edgelow v. MacEK]wee, [1918] 1 K. B. 

05. Mentd. Lougher v. Molyneux, [1916] 1 K. B. 718; 

Brightman v. Tate, [1919] 1 K. B. 463; Anderson v. 

Daniel, [1924] 1 K. B. 138. 


-.j——See, further, Sect. 1, sub-sect. 1, B., 
oat. 
Right to administer interrogatories.|—-See Dis- 
COVERY, Vol. XVIII1., p. 222, No. 1703. 


B. Exemptions from Registration. 

See Money-lenders Act, 1900 (c. 51), 8. 6. 

287. Persons carrying on bona fide business — 
Where primary object other than money-lending— 
Discounting bills for customers.|—A. carried on 
business as an art dealer for many years prior to 
1903, & in the course of his business it was 
necessary & incidental thereto to give long credit 
& to take from his customers bills in payment of 
the amounts they owed to him for their purchases, 


to legal interest, a further sum of 4 per 


cent. upon all moneys advanoed for 
the purpose of getting out timber :— 
Held: usurious & void.—BRYHON ». 
cae (1849), 7 U. C. KR. 198.— 


a. .)— A atipulation to make 
certain specified payments, or in dev- 
fault that the other party may do so, 
& charge more than the legal interest 
thereon :—Held : not usury.— EMMONS 
v. CROOKS (1850), 1 Gr. 159.-—CAN. 


b. .})—An agreoment to dis- 
count a noto on condition that the 
borrower would take part of the amount 
in bills of exchange, at a premium 
higher than the oash rate, is primd 
facie usurious; but that alone will not 
amount to usury if the excess of pre- 
injum can be ascribed to any real 
contingency, or was takon as a fair 
equivalent for any risk incurred by the 
lender.—BANK OF BRITISH NORTH 
a v. FISHER (1850), 2 All. 1.-— 








0. ——.] — POLLOCK v. BRADBURY 
(1863), C. R. 2 A. C. 46.—CAN, 

d. .]— Deft. indorsed a note 
for the accommadation of 8S. who gave 
it to B. to raise money on it: Bh. 
applied to pltf., who discounted the 
note, deducting more than the legul 
intorost :-—Held: it was a loan by 

Itf., not a purchaso of the note, & the 
ransaction was usurious.—PRETERS v. 
IRISH (1859), 4 All. 320.—CAN. 

e. -_+—-HastTInGes v. HENNIGAR 
(1859), 4 All, 357.—-CAN, 

{. ———.)—StTimson v. KERBY (1859), 
7 Gr, 510.-—-CAN, 


6. ——~.)-——LAWRENCE v0. HAMMOND 
(1860), 4 All. 613.—CAN., 

h. ——.) — EDINBURGH Lire As- 
SURANCE Co. ov. QRABAM (1860), 19 
Dv. Cc. R. 5381,—CAN. 

k. ———.}—GIRDLESTONE v.0 REILLY 
(1802), 21 U. C. R. 409.—CAN. 

i, ——.}—-Ciry BANK v. MACDONALD 








(1865), 16 C. P. 215.----CAN. 


m. ——.}—BANK OF MONTREAL Vv. 
Scott (1867), 17 C. P. 358.—CAN. 

n. ———.]}—KIERZKOWSKI v. DORION 
(1868), 20 L. T. 170, P. C.—CAN. 

oO. --JARDINE v. MCWILLIAMS 
rad 12 N. B. R. (1 Han.) 579.-— 


acne 


—~,]—WHEELOCK 0 CHESLEY 


Pp. 
(1870), 8 N.S. BR. 49.---CAN, 

q. ~}—-A promissory note was 
ox pressed to be for #40, but the evidence 
went to show that deft. actually 
received only £38, although he paid 
interest upon the larger amount for two 
years :——Held: the transaction was 
usurious, & pltf. could not recover. 
—HUICHINSON 0 DILL (1871), 8 
N.S. R. 448.—CAN. 

r, ———.}-——TRUEMAN v. Woon (1880), 
19 N. B. R. 522.—CAN. 

t. ——.)-—-DorRAN ©<. Busan 
1909), 2 Ont. Dig. 3488,—CAN. 

aa. ——.) — FULLER .) PARNALL 
(1872), 4 Ch. Ch. 70.—CAN. 

bb. -J—In order to render a 
transaction usurious it must be proved 
to be tainted with extortion, oppres- 
sion, or something akin to fraud. The 
rate of interest charged is no criterion. 
—SOUTH AFRICAN SECURITIES, LTD. t. 
GREYLING, [1911] T. P. 352.—S. AF. 

os. Question for jury.) — The 
question of usury or no usury, upon 
facts properly pleaded, is for the jury. 
—CANADA PERMANENT BUILDING & 
SAVINGS SOOIETY v. HARRIS (1865), 16 
}P. R. 54.—CAN. 


dd. Mortgage to secure debt tainted 
unith usury—Whether mortgagee power 
to recover.}--CHAMBERLIN tv. CHAMBERS 
(1844), 1 U. C. R. 126.—CAN. 


ee. Securities given in furtherance 
of usurious transaction—Whether void.) 
—Held: all securities given in further- 
ance of an usurious transaction, with 
the knowledge of the person who took 





(1823-— 








the security, were void.—ARMSTRONG 
”. SOMERVILLE (1847), 3 U. C. KR. 472.— 


ff. Sum advanced dc: interest must 
be offered—Where defence of usury 
raised.}—-The rule of the ct., that a 
person seeking to impeach a security 
on the ground of usury must offer to 
pay the amount actually advanced & 
interest, applies equally to the assignee 
of the debtor, although ignorant of the 
terms on which the security was 
effected.— DRAKE v. BANK OF TORONTO 
g. kxemption of building societies.) 
—Building societies are virtually ex- 
empted from the usury laws.—FREK- 
HOLD PERMANENT BUILDING & SAVINGS 
SOCIETY v. CHOATE (1871), 18 Gr. 412. 


— 


hh. Right to recover usurious interest.) 
—PETERS v. HORTON (1874), 2 Pug. 
176.—CAN. 

kk. Usurious transaction founded on 
fraud—J urisdiction of court to set aside. } 
—LALLI v. RAM PRASAD (1886), I. L. R. 
9 All. 74.—IND. 

Hh. -}—The repeal of the 
usury laws does not affect the power of 
a Ct. of Equity to review & set aside 
usurious transactions where they are 
founded on fraud.— HOWLEY v. Cook 
(1873), 8 I. R. Kq. 571.—IR. 
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_ 283i. Necessity for system—dé con- 
tinuity of transactions.}—RABONE vv. 
DEANE (1915), 20 C. L. R. 636.—AUS. 

mm. Liability of salaried employee.) 
—-A person in the employment of 
another person, not a resident of 
Canada, whose money is lent, acting as 
the manager of his business, ona 2 
paid by salary & having no share in the 
excessive interest cha » may be 
convicted as a moneylender.—R. v. 
oe (1909), 19 Man. L. R. 63 


meron 
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& to discount & renew the bills from time to time. 
In 1903 he retired from the business & sold off his 
stock by public auction, & took bills for the greater 
part of the purchase-moneys, which he discounted 
& renewed from time to time, & some of which 
were still running. After his retirement he carried 
on business as an expert art valuer & adviser, & 
he also assisted two art businesses, in which he 
was largely interested, by discounting for them 
their customers’ bills & by taking bills for the 
interest from time to time due on the debentures 
he held in one of those businesses. He also 
assisted some old friends in the curio trade, & a 
few persons with whom he had been connected 
in business, about ten in all, with loans & by 
discounting bills for them. He did not advertise 
as a money-lender, & did not discount bills for any 
outsiders. In an action by A. on bills given him in 
1904 for a loan made by him to an old customer :— 
Held: A. was not, & never had been, a money- 
lender within Money-lenders Act, 1900 (c. 51), 
s. 6; &, as to the bills given on the sale of his 
stock & renewed & still running, he came within 
the exception in Money-lenders Act, 1900 (c. 51), 
s. 6 (d).--LITCHFIELD v. DREYFuS, [1906] 1 K. B. 
584; 75 L. J. K. B. 447; 22 T. L. R. 385; 50 
Sol. Jo. 391. 

Annotations :—Consd. Newman tv. Oughton, [1911) 1 K. B. 


792; Kdgelow v. MacKlwee, [1918] 1 K. LB. 205. Refd. 
Newton o. Pyke (1908), 25 T. L. R. 127. 


288. Advances on bills of sale.| — 
Pitf., who carried on business as an auctioneer, 
surveyor, & valuer, was in the habit of advancing 
money upon bills of sale to any person, against 
whom there was no personal objection, where the 
security was sufficient, charging 15 per cent. 
interest. He did so because by that means he 
obtained a valuation fee in the first instance, & 
the business brought him into contact with a class 
of persons from whom he got other business. He 
never lent money on personul security :—Held: 
the pltf. carried on a bond fide business not having 
for its primary object the lending of money, in the 
course of which & for the purposes whereof he 
lent money, within Moncy-lenders Act, 1900 (c. 51), 
8. 6 (d), & therefore he did not require to be 
registered as a money-lender.—FURBER v. FIELD- 
INGsS, Ln. (1907), 23 T. L. R. 362. 

Se aac :—Consd. Edgelow v. MacElwee, [1918] 1 K. B. 


289. Jeweller’s loans to customers. |— 
When, in answer to a claim for money lent, the 
defence is set up that the person seeking to recover 
is carrying on business as a moncy-lender & is not 
registered under Money-lenders Act, 1900 (c.5]), the 
onus of proving this fact is upon deft. In deter- 
mining the question whether the business of a 
person is that of money-lending the whole of the 
transactions by way of loan into which he has 
entered must be considered, including those 
cases which may fall within the exceptions to 
Money-lenders Act, 1900 (c. 51), s. 6. 

A person carried on business as a jeweller & 
lent money to customers & persons who came in 
contact with him in connection with his jewellery 
business :—Held: such loans did not fall within 
the exception contained in Money-lenders Act, 
1900 (c. 51), 8. 6 (d), as being loans made in the 
course of & for the purpose of a business not having 
for its primary object the lending of money.— 
Facot v. Fine (1911), 105 L. T. 583; 56 Sol. Jo. 


35, D. C. 
Amnncios s—Refd. Edgelow v. MacElwee, (1918) 1 K. B. 


290. —__ ——— Solicitor advancing money to 
clients & others.)— Where a solr. carries on business 
as a money-lender, apart from any bond fide motive 
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or object of professional fees or legal practice, & 
his vocation as a solr. is used in order to give a 
colourable professional appearance to ordinary 
money-lending transactions, he is not within 
Money-lenders Act, 1900 (c. 51), s. 6, exception (d), 
& unless he is registered under the Act, he cannot 
recover the money advanced.—EDGELOW v. 
MACELWEE, [1918] 1 K. B. 205; 87 L. J. K. B. 
738; 118 L. T. 177. 


Annotations :—Refd. Levy v. Dott (1918), 35 T. L. R. 197; 
Lipton vw. Powell, [1921] 2 K. B. 51. 


291. Pawnbroker — Where business carried on 
in accordance with Pawnbrokers Acts.|—A pawn- 
broker who on an isolated occasion lends money 
on a bill of sale is not, for that reason merely, 
° mae ance within Money-lenders Act, 1900 
Cc. ye 

Money-lenders Act, 1900 (c. 51), s. 6, excludes 
pawnbrokers from the operation of that Act as 
long as they only carry on the business of pawn- 
brokers within Pawnbrokers Acts.—NEWMAN v. 
OUGHTON, [1911] 1 K. B. 792; 80 L. J. K. B. 
673; 104 L. T. 211; 277. L. R. 254; 55 Sol. Jo. 
272. 

Annecion :—Refd. Edgelow v. MacKlwev, [1918] 1 K. B. 


———.|— See, generally, PAWNS & PLEDGES. 

Bank.|— See, gencrally, BANKERS, Vol. III., 
pp. 257-267, Nos. 767-831. 

Building societies.|—See, generally, BUILDING 
SocIETIES, Vol. VII., pp. 471-485, Nos. 105-188 ; 
Benefit Building Societies Act, 1836 (c. 32). 

Friendly societies.|—See Money-lenders Act, 
1900 (c. 51), 8. 6. 

Loan societies.]|—See Money-lenders Act, 1900 
(c. 51), 8. 6. 
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SUB-SECT. 2.—REGULATIONS AS TO 
REGISTRATION. 
A. In General. 

See Money-lenders Act, 1900 (c. 51), ss. 2, 3. 

292. How registration may be effected—Regis- 
tered post.|—(1) A money-lending co. which ac- 
quires another place of business in addition to 
an already existing place of business makes a 
‘‘ change ”’ in its place or places of business within 
Money-lenders Act, 1900 (c. 51). 

(2) A money-lending co. which sends by post to 
the registry a return in the prescribed form duly 
filed up with the required particulars effects a 
‘* registration’? within Moncy-lenders Act, 1900 
(c. 51). 

(83) A money-lending co. acquiring another place 
of business in addition to an already existing place 
of business does not effect the fresh registration 
entailed by such change in its place or places of 
business unless in making its return it inserts in 
the space left in the form for the names of places 
where the business is carried on the address of 
its existing as well as that of its additional place 
of business.—STAFFORDSHIRE FINANCIAL Co. v. 
VALENTINE, [1910] 2 K. B. 233; 79 L. J. K. B. 
680; 102 L. T. 467; 26 T. L. R. 362, C. A. 

Effect of failure to register.|—-See Sect. 2, sub- 
sect. 1, post. 

B. As to Name. 

See Money-lenders Act, 1900 (c. 51), 8. 2. 

293. ‘‘ Usual trade name ’’— Whether name 
adopted for purpose of registration included.|— 
(1) The expression ‘‘ usual trade name ’’ means 
the name by which the money-lender elects at 
the time of registration to be known, whether he 
adopted it before or after the commencement of 
Money-lenders Act, 1900 (c. 51). 

(2) A money-lender who carries on business at 
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Sect. 1.—Registration of money-lenders: Sub-sect. 2, 
B.&C.; sub-sect.3. Sect. 2: Sub-sects. 1 & 2.) 


one address as a member of a firm with a partner- 

ship name, & at the same time carries on business 

alone at another address in a name different from 
that of the partnership, commits a breach of 

Money-lenders Act, 1900 (c. 51), s. 2 (1) (0), for 

which he is liable to a penalty under Money-lenders 

Act, 1900 (c. 51), s. 2 (2), & a promissory note 

given to him at the address where he carries on 

business alone, by way of security for a loan made 
by him at that address in the name he uses there, 

is void.—STIRLING v. SILBURN & PyMAN, [1910] 1 

K. B. 67; 79 L. J. K. B. 336; 101 L. T. 945; 26 

T.L. R. 18. 

Annotations :—As to (1) Refd. Whiteman ». Sadler (1910), 
103 L. T. 296. Generally, Retd. He obinson, Clarkson v. 
Robinson (1910), 80 L. J. Ch. 39. 

294. -]—(1) Under Money-lenders 
Act, 1900 (c. 51), 8. 2 (1) (2), a name assumed by 
a money-lender for the first time for the purpose 
of registration cannot be described as his ‘‘ usual 
trade namce.’’ 

(2) A money-lender who under different names 
carries on one business as an individual & another 
as a membcr of a partnership firm carries on 
business ‘‘in more than one name’”’ within 
Money-lenders Act, 1900 (c. 51), 8. 2 (1) (b), & 
incurs the penalty imposed by Money-lenders Act, 
1900 (c. 51), 8. 2 (2). 

(3) The provision in Money-lenders Act, 1900 
(c. 61), 8. 2 (1) (c), strikes at a money-lender who 
is actually registered by the registration authorities 
& contracts otherwise than in his registered name, 
é& not at a money-lender who being so registered 
contracts in that name.—WHITEMAN v. SADLER, 
(1910) A. ©. 614; 701. J. K. B. 1050; 103 L. T. 
206; 26 'T. L. R. 655; 54 Sol. Jo. 718; 17 Mans. 
206, Ti. 1.3 varying S. C. sub nom. SADLER v. 
WHITEMAN, [1910] 1 K. B. 868, C. A. 

Annotations :—— As to (1) Consd. Cornelius v. Phillips, [1918] 
A.C. 190. Aa to (2) Consd. Whiteman v. Public Prosecu- 
tions Director, [1911] 1 K. B. 824; Cornelius v, Phillips, 
[1918] A. C. 199. As to (8) Consd. Cornelius v. Phillips, 
[1918] A. ©. 199. Refd. Re Campbell, Hz p. Seal, [1911] 
2K. B. 902; Fe Robinson, Clarkson v. Robinson, [1911] 
1 Ch. 230; ‘Blair », Holcombe (1912), 28 T. L. R. 198, 
@enerally, Retd. Blaiberg v. Calvert (1910), 26 T. 1. 2. 
328. Mentd. Re Vagiiano Anthracite Co licrios (1910), 
79 L. J. Ch. 769; te Bagloy, [1911] 1 K. B. 317; 2. v. 
Holden, [1912] 1 K. B. 483; Re Blair Open Hearth 
Furnace Co,, [1914] 1 Ch. 390; Jubilee Cotton Mills v. 
Lewis, [1924] A. C. 958. 

295. ‘‘Own name ’’ — Whether initials suffi- 
clent.|—In registering his ‘‘own’’ name within 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (a), the 
money-lenders need not register his Christian 
name in full, but may register its initial letter only. 

A moncy-lender, named Mary Wallace, registered 
as ‘‘M. Wallace’ :—Held: the registration was 
sufficient. 

My attention was called to a number of cases 
in which very learned judges had expressed views 
as to what was & what was not an excessive rate 
of interest. 1t is clear upon the authorities that 
in considering this question all the circumstances 
of the case must be weighed. . .. I think it is 
important to give the ct. reliable evidence, first, 
as to the risk the money-lender ran in lending to 
the particular borrower, & secondly, as to the 

rofit which the transaction would yield the money- 
ender (LAWRENCE, J.).—HaRT v. HUNGERFORD 

(1916), 85 L. J. K. B. 1029; 114 L. T. 663; 32 

T. L. R. 259; 60 Sol. Jo. 869. 

Breach of regulations & effect.)—See Sect. 2, 
sub-sects. 2, 4, post. 
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C. As to Address. 
See Money-lenders Act, 1900 (c. 51), 8. 2. 
296. Additional place of business—Necessity for 
separate registration.) STAFFORDSHIRE FINAN- 
CIAL Co. v. Hunt, [1907] W. N. 258. 


Annotations :—Distd. King v. Turnbull (1908), 24 T. L. R 


434. Refd. Re Debtor, Kr p. Carden (No. 2) (1908), 52 
Sol. Jo. 209. 


297. ——.]—-STAFFORDSHIRE FINANCIAL 
Co. v. VALENTINE, No. 292, ante. 

298. ——— Whether ‘‘change’’ of place of 
business.|—-STAFFORDSHIRE FINANCIAL Co. v1. 
VALENTINE, No. 292, ante. 

Breach of regulation & effect.|—See Sect. 2, 
sub-sect. 3, post. 
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SUB-SECT. 3.—CANCELLATION OF KEGISTRATION. 


See Money-lenders Act, 1900 (c. 51), 8. 3. 

299. Power to cancel.}] — Where a registered 
money-lender, during the currency of the period 
for which he is registered, writes to the official in 
charge of the register a letter requesting that his 
registration shall be cancelled, the annexation by 
the official of the letter to the register so as to be 
seen by any person inspecting it has not the effect 
of cancelling the registration. 

Qu. : whether there is any power under Money- 
lenders Act, 1900 (c. 51), or otherwise, to cancel a 
subsisting registration.—_SCHAVERIEN v. CORBETT, 
[1923] 1K. B. 699; 02 L. J. K. B. 646; 129 L. T. 
407; 39 T. L. R. 243; 67 Sol. Jo. 484. 

300. What amounts to cancellation — Not 
annexation of letter to register.|-SCHAVERIEN v. 
CorBETY, No. 299, arte. 


~ 


SECT. 2.—BREACH OF STATUTORY RESTRIC- 
TIONS. 


SUB-SECT. 1.—FAILURE TO REGISTER. 
See Moncy-lenders Act, 1900 (c. 51), 8. 2 (1) (a). 
301. Effect of failure to register — Transaction 
void.|—If a money-lender enters into any agree- 
ment or takes any security in contravention of 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (e), 
without having registered himself as required by 
Money-lenders Act, 1900 (c. 51), 8s. 2 (1) (a), his 
contract cannot be enforced, & there is no trans- 
action to re-open under the powers Money-lenders 
Act, 1900 (c. 51), s. 1 (1).—VicrorIAN DAYLES- 
FORD SYNDICATE, Lrp. v. Dort, [1905] 2 Ch. 624 ; 
if . Vi Ch. 673 ; 93 L. T. 627; 564 W. R. 231; 21 
.L. R. 742; 49 Sol. Jo. 725; on appeal, [1906 
1 Ch. 747, De C. A. an gait 
Annotations :-—Folld, Bonnard v. Dott, [1906] 1 Ch. : 
Lodge v. National Union Investment Uo. Syo071 Ch 
300. Apprvd. Distd. Whiteman v. Sadler, [1910] A. C. 
514. Folld. #e Robinson, Clarkson t. Robinson, [1911] 
1 Ch. 230, Apld. Lougher v. Molyneux, [1916] 1 K. B. 
718. Refd. Dott +. Brickwell (1906), 23 T. L. R. 61: 
Litchfleld v. Dreyfus, [1906] 1 K. B. 584; Jee Robinson’s 
Settimt., Gant v. Hobbs (1912), 106 L. T. 443; Levy v. 


Dott. (1919), 35 T. L. R. 518. Mentd. Brightman v. Tate, 
Poa 1 K. B. 463; Anderson e. Panic (ieee, 1K. B. 


802. ——- -—-—— Right of borrower to recover 
security.]|—Money-lenders Act, 1900 (c. 51), s. 2 
(1) (c), applies to a money-lender who has not 
registered himself as such under the regulations 
of the Act, & prohibits him from making any 
agreement with respect to the advance & repay- 
ment of money, & from taking any security for 
money, in the course of his business as a money- 
Consequently auy such agreement is 





PART IV. SECT. 2, SUB-SECT. 1. 
8011. Effect of failure to register—Transaction void.}—BULL v. SIMPSON (1915), 15 S. R. N. S. W. 365.—AUS, 
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illegal & void, &, the statutory prohibition bej 
intended for the protection of the borrower, “the 
borrower under any such agreement may recover 
any securities which he has given to the money- 
lender, although the money-lender cannot recover 
the money which he has advanced.—BonnaARD ». 
Dott, [1906] 1 Ch. 740; 75 L. J. Ch. 446; 94 
L. T. 656; 22 T. L. R. 399, C. A. 
Annotations :—Folld. Lo ; 
Co., [1907] 1 ae 300.8% ahd ie Craton eee ement 
(No. 2) (1908), 52 Sol. Jo. 209. Apprvd. & Distd. White- 
man wv. Sadler, [1910] A. C. bit Folid. Re Robin- 
son, Clarkson v. Robinson, [1911] 1 Ch. 230. Apld. 
Lougher v. Molyneux, [1916] 1 K. B. 718. Consd. Edgelow 
v. MacElwee, [1918] 1K. B. 205. Refd. He Campbell, Ex p. 
Seal, [1911] 2 K. B. 992; Re Robinson’s Settlmt., Gant 
ut Foe, ete cts BEA ey Dott (1919), 35 
463; Anderson vw. Daniel, [1924]. 1K. B38. ee 
303. On terms of repaying 
money lent.]—In an equitable action by a borrower 
against an unregistered money-lender for the 
return of certain securities mortgaged by the 
borrower to secure advances :—Held: on the 
authority of Victorian Daylesford Syndicate Lid. 
v. Dott, Nu. 301, ante, & Bonnard v. Dott, No. 286, 
ante, the loan transactions were void for illegality ; 
in the case of loan transactions void for illegality 
the usual rule was that neither party could sue 
the other for the restoration of property or the 
repayment of money, but borrowers in illegal loan 
transactions came within the exception to this 
rule in Bonnard v. Dott, No. 286, ante, &, as it 
was an appeal to equitable jurisdiction, pltf. ought 
to be put on terms, as he could not obtain equity 
without himself doing equity by repaying the 
money which had been advanced to him.—LODWE 
v. NATIONAL UNION INVESTMENT Co., Ltp., [1907] 
1 Ch. 800; 76 L. J. Ch. 187; 961. T. 301; 23 
T. L. R. 187. 


Annotations :—Distd. Chapman v. Michaclson, [1909) 1 Ch. 
238. Mentd. Sinclair v. Brougham, [1914] A. C. 398; 
Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 


304. Money borrowed on mortgage.| 
—By his marriage settlement It. assigned funds 
to trustees upon trusts under which he took a 
protected life interest & the trustees were em- 
powered to pay his debts & for that purpose to 
raise money upon his request in writing. In 
Nov. 1906, he committed an act. of bkpcy., on 
which he was adjudicated a bkpt. in Apr. 1907. 
In Dec. 1906, he signed a request to the trustees 
to raise £800, for payment of his debts. They 
borrowed the money from G. & executed a mtge. 
in which they covenanted ‘as such trustees but 
not otherwise ’’ to repay the money with interest 
at 6 per cent. G. brought this action to enforce 
his security :—Held: the mtge. was taken by 
G. in the course of his business as a money-lender 
& was therefore entirely void, inasmuch as he 
was not registered ; that being so, the debt was 
gone & G. could not succeed in a claim for money 
had & received; G. had not been taken by sur- 
prise, & under the circumstances the omission of 
one of the trustees to plead Money-lenders Act, 
1900 (c. 51), was immaterial.—Ke WOBINSON’S 
SETTLEMENT, GANT v. Hosss, [1912] 1 Ch. 717; 
81 L. J. Ch. 393; 106 L. T. 443; 28 T. L. R. 298, 


Annotations :-—Consd. Edgelow v. MacElwee, {1918) 1 K. B. 
205. Refd. Lipton v. Powell, (1921) 2K. B. 51. Mentd. 
Pirie v. Richardson (1926), 70 Sol. Jo. 1023. 


305. Advances by solicitor.)— EpGE- 
Low v. MACELWEE, No. 290, ante. 

306. Effect of lapse of registration—Transaction 
void—Effect on subsequent agreement.j—At a 
time when deft., who had been registered as a 
money-lender, but had allowed the registration 
to lapse, was nevertheless still carrying on business 
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as a@ money-lender, an agreement was made 
between pltf. & deft., whereby, in return for an 
advance of £500 to pltf. for six months & a 
guarantee of a Joan of £1,000 which was made to 
pltf. by a third party & was otherwise secured, it 
was agreed that 25 per cent. of the profits of a 
theatre, the lease of which pltf. had agreed to buy, 
should belong to deft. for eighty-seven years, 
subject to pltf.’s being able to carry out the pur- 
chase, & it was further agrecd between pltfi. & 
deft. that pltf. was to be liable for losses, deft. 
being only responsible for his guarantee. Subse- 
quently pitf., in order to carry out the purchase, 
required to mortgage the theatre, & a second agree- 
ment was made, whereby it was agreed between 
pltf. & deft. that deft., in consideration of his 
consenting to the mtge. of the whole interest, 
including his quarter share, should have his share 
increased to 50 per cent. :—Held: under Money- 
lenders Act, 1900 (c. 51), both agreements were 
void.—LkEvy v. Dorr (1919), 35 T. L. R. 518, C. A. 

807. Loan induced by fraud — Right of action 
for misrepresentation.|—An unregistered money- 
lender can maintain an action to recover damages 
for fraudulent misrepresentations whereby he was 
induced to advance money on loan.—Dot?TrT v. 
BRICKWELL (1906), 23 T. L. R. 61. 

808. Proof of registration—-Onus of proof—On 
party setting up non-registration.|/—FAGor vv. 
FINE, No. 289, anile. 

309. Examined or certified copy not 
necessary.|—PItf., a money-lender, brought an 
action in the county ct. on a promissory note made 
in her favour by defts., who did not deny that the 
sum claimed had not been paid. Defts. had not 
given notice that they relied upon the statutory 
defence that pltf. was not registered as a money- 
lender, & they were therefore prevented from 
setting up that defence at the trial. Nothing 
appeared on the face of the transaction between 
the parties or in the course of the proceedings to 
suggest that pltf. was not registered. Pltf.’s agent 
gave evidence on her behalf, stating that she was 
registered, & producing a copy of her return of 
particulars for registration which he said had been 
obtained from the registration authorities;  & 
defts. did not attempt to shake his evidence by 
cross-examination or otherwise. The county ct. 
judge held that pltf. must give strict proof of her 
registration by an examined or certifled copy 
thereof, &, as she had not done so, he gave judg- 
ment for defts. On appeal to the Div. Ct. :— 
Held: in the circumstances it wus not necessary 
pltf. should prove her registration by an examined 
or certified copy thereof, & she waa entitled to 
judgment.—LirTon v. POWELL, [1921] 2 K. B. 51 ; 
90 L. J. K. B. 366; 125 L. T. 89; 37 T. OL. R. 289 ; 
65 Sol. Jo. 275. 





SUB-SECT. 2.—CARRYINU ON BUSINESS IN OTHER 
THAN REGISTERED NAME. 

See Money-lenders Act, 1900 (c. 51), s. 2 (1) (0). 

310. What amounts to— Fraudulent conceal- 
ment of identity.|—Pitf., a money-lender, adver- 
tised under a fictitious name, & deft. borrowed 
money & gave a promissory note to secure the sum 
borrowed & interest. In an action on the pro- 
missory note the jury found that pltf. intentionally 
concealed his identity to induce deft. to borrow 
money of him as if from another, & that deft. was 
so induced; that pltf. did so fraudulently ; that 
deft. entered into the contract believing that he 
was doing so with a person of the fictitious name 
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ven by pltf., & that deft. repudiated the contract 
within a reasonable time after he discovered that 
ao was the person with whom he had. con- 
tracted :—Held: the fraudulent concealment by 
pitt. of his identity with a person whose reputation 
in business was such that deft. would not have 
dealt with him was material to the inducement 
which brought about the contract, which deft. 

was therefore entitled to repudiate within a 

reasonable time after the discovery of the fraud.— 

GORDON v. STREET, [1899] 2 Q. B. 641; 69 L. J. 

Q. B. 45; 81 L. T. 2387; 48 W. R. 158; 15 

T. L. R. 445; 48 Sol. Jo. 621, C. A. 

Annotations :—Oonsd. Peizer v. Lefkowitz (1912), 106 L. T. 
776. Refd. Wilton v. Osborn, (1901] 2 K. B. 110; 
Sadler v. Whiteman, [1910] 1 K. B. 868. Mentd. Said v. 
Butt, [1920] 3 K. B. 497. 
$11. ——— Carrying on more than one registered 

business—Trading in partnership & in own name.] 

STAFFORDSHIRE FINANCIAL Co. v. Hunt, [1907] 

W.N. 258. 

Annotations :—Retd. Re Debtor, Kx p. Cardon (1908), 52 
Sol. Jo. 209; King v. Turnbull (1908), 24 7T. L. R. 434. 
312. -]-— STIRLING v. SILBURN 

& Pyman, No. 293, ante. 





SET 








313. ——— -——.]——-WHITEMAN v. SADLER, 
No. 204, ante. 
314. Registered in both names. | 











~-A money-lender who in fact carries on business 
in more than one name does not, the less offend 
against Money-lenders Act, 1900 (c. 51), s. 2 (2), 
because through a mistake of the registration 
authorities he has succeeded in getting himself 
registered in respect of both businesses.— WUITE- 
MAN v. PUBLIC PROSECUTIONS DIRECTOR, [1911] 
1 K. B. 824; 801. J. K. B. 68] ; 1041. T. 102; 
75 J. P.186; 277. L. R. 180, D. C. 

815. ——— Name wrongly registered.) — Wuirt- 
MAN v. SADLER, No. 204, ante. 

816. ——- Variation in name—Not trivial varia- 
tion—Question of law.]—P. was registered as a 
money-lender under the name of the “ Wentworth 
Loan & Discount Office, of 27, Strafford Houses, 
Wentworth-street, E.””) She lent money to defts. 
on promissory notes, which described her as Ps 
of the ‘‘ Wentworth Loan & Discount Co., of 27, 
Strafford Houses, Wentworth-street, E.” In an 
action on the promissory notes, defts. contended 
that, as the word “co.” appeared on the notes 
instead of the word “ office,’’ P. was not. trading 
in her registered name within Money-lenders Act, 
1900 (c. 51), s. 2:—Held: as there was no pre- 
tence for suggesting that the identity of P. was 
in any way concealed by the substitution of the 
word ‘‘co.”’ for the word “ office,” the variation 
did not vitiate the transaction. 

I think that the difference in the variance is a 
question of law & not of fact (VAUGHAN WILLIAMs, 
L.J.).—-PEIZER v, LEFKOWITZ, [1912]2 K. B. 235; 
81 L. J. K. B. 718; 106 L. T. 776; sub nom. 
WENTWORTH LOAN Co. », LEFKOWITz, 28 T. L. R. 
B34, C. A. 

Annctaion :—Consd. Finogold v. Cornolius, [1916] 2 K. B. 


317. ——— Transaction by unregistered partner- 
ship—Though members Separately registered.]— 
T. was in necd of money for the purpose of his 
business, & asked pltf. to lend him the money ; but 
pltf. said he was not a money-lender, but if T. 
would form his business into & co. the money 
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could be lent. Pltf. introduced T. to B. as his 
partner. Both pltf. & B. were separately ie 
tered as money-lenders. The business was forme 

into a co., & a debenture of the same amount as 
the loan was issued to T. containing a creas 
that principal & interest should become payable 
if execution was levied. Pltf. & B. lent the money 
in equal moieties, & were appointed as managing 
directors of the co. at a salary of £12 10s. each per 
week, but were exonerated from any obligation 
to attend to the business of the co. The business 
was ample security for the loan, for which no 
interest was charged. T. subsequently trans- 
ferred the debenture to pitt. Pité. & B., their 
salary being in arrear, issued a writ, obtained 
judgment on it, & issued execution. Pltf. then 
brought an action on his debenture for the usual 
relief; & a receiver was appointed, who sold the 
business for more than the amount of the loan. 
Pltf. brought this action, claiming that the deben- 
ture constituted a charge on all the property of the 
co., & the co. counterclaimed that the debenture 
& transfer were void & the transaction a fraud on 
the co. :—Held: the transaction was a partner- 
ship transaction by pltf. & B. & also was a money- 
lending transaction, & the loan, having been made 
by an unregistered partnership, was void under 
Money-lenders Act, 1900 (c. 51), 8. 2 (1) (¢), both 
as to the loan itself & the security taken for it.— 
Re Taytor (LONvoN), Lrp., MILLER v. TAYLOR 
(LONDON), Lrp., TAYLOR (LONDON), LTD. v. 
MILLER & FINGARD (1916), 86 L. J. Ch. 49; 115 

. T. 756. 

- 318. Transaction by member of registered 
partnership—-In own name—Where member not 
separately registered.|—A person named Louis 
Vorst was registered under Money-lenders Act, 
1900 (c. 51), as carrying on a money-lending 
business in partnership with his son under the 
name of Louis & Sidney Vorst. Louis Vorst lent 
money & took a security in his own name alone, 
& then claimed to recover on the security :— 
Held: he could not recover, as he had not taken 
the security in his registered name. Registration 
of & man’s name as part of a firm name docs not 
cover business done by him separately.—VORST ». 
GOLDSTEIN, [1924] 2 K. B. 872; 93 L. J. K. B. 
965 ; 131 L. T. 569, D. C. 

319. Effect of breach — Transaction void.] — 
A registered money-lender who carries on a money- 
lending business otherwise than in his registered 
name or at his registered address, or enters into 
any agreement, or takes any security for money 
in the course of his business as a money-lender 
otherwise than in his registered name, cannot 
recover, or present a bkpcy. petition in respect 
of, money so lent.—Re A DEBTOR, Ex p. CARDEN 
(1908), 52 Sol. Jo. 209, C. A. . 

lone o— .P Bank, [190 
“TRH, 453, ‘Ret. Blairs. Bockworth C008) Be PL Te 

474; King v. Turnbull (1908), 24 T. L. R. 434. 

820. -}] — STIRLING v. SILBURN & 
PyYMAN, No. 293, avdle. 

821. -——- —- Effect on security for loan.] — 
Re Taytor (LONDON), Lrp., MILLER v. TAYLOR 
(LONDON), Lrp., TAyLor (LONDON), Lp. v. 
MILLER & FINGARD, No. 317, ante. 























822. .} — Vorst v. GOLDSTEIN, 
No. 318, ante. 
323. No right to present bankruptcy 


petition.|;— Re A Dustror, Ex p. CARDEN, No. 319, 
anie. 


PART IV. SECT. 2, SUB-SECT. 2. 
8191. Hyfect of breach—Transaction totd.}--SaGak v. M‘ADAM, [1914] 1S. L. T. 93.—SCOT. 
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SUB-SECT. 3.—CARRYING ON BUSINESS AT OTHER 
THAN REGISTERED ADDRESS. 

See Money-lenders Act, 1900 (c. 51), s. 2 (1) (bd). 

324. What amounts to— Question of fact.) —— 
Money-lenders Act, 1900 (c. 51), in requiring that 
a money-lender ‘shall carry on the money- 
lending business in his registered name & in no 
other name & under no other description, & at 
his registered address or addresses & at no other 
address,’’ does not mean that every stage & every 
incident of every piece of the moncy-lending 
business is to be transacted at the registered office. 

The question is a question of fact, not of law, & 
must be answered according to the circumstances 
of the case. 

What is carrying on business? It imparts a 
stress or repetition of acts (LORD LoREBURN, (.).— 
KIRKWOOD v. GADD, [1910] A. C. 422; 79 L. J. 
K. B. 815; 102 L. T. 753; 26 T. L. R. 53803; sub 
nom. GADD v. Kirkwoop, 54 Sol. Jo. 599, H. L.: 
revsg. S. C. sub nom. GADD v. PROVINCIAL UNION 
BANK, [1909] 2 K. B. 353, C. A. 

Annotations :—Consd. i . Culvert (16 267 

328; Sadler v. Whitea pO on x 1. BS pees 

Samuels (1918), 34 T. L. R. 487; Cornelius ¢. Phillips, 

1918] A. C. 199. Refd. Ructer v. Bradford Advance Co. 

(1910), 26 T. L. R. 533; Newman v. Oughton, {1911} 1 

- B. 792; Peizer v. Lefkowitz, 11912) 2 K. B. 235. 

Mentd. Hadsley v. Dayur-Smith, [1914] A. C. 979. 

325. Single transaction at other than 
registered address.|—A money-lending transaction 
was re-opened, under Money-lenders Act, 1900 
(c. 51), 8. 1 (1), where the ct. came to the conclusion 
that, the borrower being under the necessity of 
raising a sum of moncy at short notice, the money- 
lender took advantage of that necessity to induce 
him to sign a promissory note payable in three 
months with interest at the rate of 44 per cent. 
per annum, the primary security being an equit- 
able mtge. of real property, which was suflicient 
security for the advance. 

Qu.: whether the carrying out of a single 
mowney-lending transaction at a place which was 
not the registered address of the moncy-lender is a 
breach of Money-lenders Act, 1900 (c. 51), 8s. 2 
(1) (6). —BLaAlk v. BUCKWORTH (1908), 24 T. L. R. 
474, C. A. 

Annotations ——Consd. Gadd v. Provincial Union Bank, 

igo? 2K. B. 353; Finegold v. Cornelius, (1916) 2 K. B. 


326. —— -| —Pitf., who was a money- 
lender with a registered address, met defts. at a 
house which was not his registered address, & 
made an advance to them there, taking from them 
a promissory note payable at his registered 
address. Pltf., except for this transaction, trans- 
acted his business at his registered address :— 
Held: notwithstanding this isolated transaction, 
plitf. carried on his money-lending business at his 








registered address within Money-lenders Act, | 
1900 (c. 51), s. 2 (1) (b), & therefore the note was | 


valid.— Kina v. TURNBULL (1908), 24 T. J. R. 
434. 
——.|— Applt. 





327. was asked by a 
friend to assist him in raising money, & was 
introduced by him to resp., who was a registered 
money-lender, though this fact was not known to 
applt. Applt. signed a promissory note for £300 
which was produced by resp., & received from 
resp. a cheque for a smaller amount, which he 
indorsed & handed to his friend. This trans- 


207 


action was carried out at an hotel at some distance 
from resp.’s registered address :—Held: (1) the 
transaction amounted to a carrying on of his 
business by the money-lender at an address other 
than his registered address in contravention of 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (0); 
(2) the effect of Money-lenders Act, 1900 (c. 51), 
was to avoid the transaction.—CoRNELIUS v. 
PHILLIPS, [1918] A. C. 199; 87 L. J. K. B. 246; 
118 L. T. 228; 34 T. L. R. 1163; 62 Sol. Jo. 140, 
H. L.3; revsg. S. C. sub nom. FINEGOLD v. Cor- 
NELIUS, [1916] 2 K. B. 719, C. A. 

Annotation :—.As to (1) Consd. Bowen v. Samuels (1918), 34 

T. L. R. 487. 

828. ——— Several transactions at other than 
registered address.}|—A registered money-lender 
lent deft. sums of money on three different 
occasions, taking on each occasion a promissory 
note for the amount advanced. In each case the 
money was lent to, & the promissory note was 
given & signed by, deft. at his residence. From 
the evidence it appeared that these were not 
isolated transactions, but were illustrative of the 
manner in which pltf. carried on his money-lend- 
ing business :—Held: the transactions were void 
under Money-lenders Act, 1900 (c. 51), 5s. 2 (1) (d). 
— LAZARUS v. GARDNER (1909), 25 T. L. R. 719, 
C. A. 

329. ——— Completion of transaction at other 
than registered address.|—-Pltf{., who was a regis- 
tered money-lender, called upon deft. at the 
latter’s place of business with reference to a 
proposed loan, but no arrangement was come to, 
& deft. then called upon pitf. at his registered 
office, but did not see him. Deft. thereupon 
wrote a letter addressed to pltf. at his registered 
office about a loan of £100 or £200, & in reply 
thereto pltf. called upon deft. at the latter’s office, 
& terms were there arranged & an advance was 
made, & deft. signed a promissory note there :—-- 
Held: the business was carried on at pltif.’s 
registered address, notwithstanding that it was 
completed at deft.’s office. —KING wv. MASSEY 
(1908), 24 T. L. R. 710. 

330. ——- ——-.} —- KIRKWwoop v. Gapp, No. 
324, ante. 

331. ——— ———.|—-Where the negotiations for, 
& substantially the whole of the transaction in 
respect of, a Joan tuok place at the money-lender's 
registered address, but a bill of sale granted by 
the borrower was executed elsewhere :—Held : the 
transaction had been carried out at the money- 
lender’s registered address within Moncy-lenders 
Act, 1900 (c. 51), 8. 2.—RUETER v. BRADFORD 
ADVANCE Co. (1910), 26 T. L. R. 533. 

882. -|}— The substantial negotia- 
tions for a loan took place at a money-lender’s 
registered address, but neither the payment to the 
borrower took place at such address nor was the 
promissory note given by the latter signed there : 
—Held: the transaction had been carried out at 
the moncy-lender’s registered address.—-BLAIBERG 
v. CALVERT (1910), 26 T. L. R. 328. 











833. —— ——-.]—-SHAFFEK v. SHEFFIELD, No. 
346, post. 
334. —— By one of two borrowers.|— 


Two promissory notes were given by defts. to 
pltf., a registered money-lender, for an advance 
made by him to them. The notes were signed by 





of the former, the transaction is not 
under Money-lenders Act, 
1900 (c. 51), s. 2 (1) (b), because the 
te was also signed by 
the borrower’s wife (with whom the 
lender had no previous communication) 
at a place other 
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$29 i. What amounts to—Completion 
of transaction at other than fi demgeaire 
addreas.}—Where a transaction is 
entered into between a money-lender 
& a borrower at the registered office 


promissory no 


than the 


office.—WELLS v. KERR (1913), 47 


1. L. T. 66.—IR. 
$20 ff. ——— ——.}—TANNERv. HARE 
(1910), 30 N. Z. L. R. 431.—N.Z. 
Nae ame, LOMON 0.MAc- 


329 iti. . oO 
lender’s | Namex, (1915) 1 8. T. 38.—8COT. 
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one of defts. at pltf.’s registered address, but were 
signed by the other deft. elsewhere. The money 
advanced was handed over by pitf. at his regis- 
tered address:—Held: the fact that the pro- 
missory notes were signed by one of defts. else- 
where than at pltf.’s registered address did not 
avoid the transaction under Money-lenders Act, 

1900 (c. 51), s. 2.—LEVENE v. GARDNER & KIL- 

MOREY (EARL) (1909), 25 T. L. R. 711. 

Annotations :—Folld. Blaiberg v. Calvert (1910), 26 T. L. R. 
328; Jackson v. Price, [1910] 1 K. B. 143. Consd. 
Sadler v. Whiteman (1910), 102 L. T. 37. Refd. Finegold 
v. Cornelius, (1916) 2 K. B. 719. 

335. —— Effect of subsequent transaction 
at registered address.|—Pitfs., a firm of money- 
lenders, wrote to deft. from their registered address 
& asked him for an interview at his office with a 
view to lending him money. ‘he interview took 
place at deft.’s office, & there pitfs. made a loan 
to deft. in return tor a promissory note. A 
further advance was afterwards made by pltfs. 
to deft. at their registered oflice in return for 
another promissory note. Ultimately these pro- 
missory notes were cancelled at pltfs.’ registered 
office in return for a third promissory note. In an 
action on the third note :—Held: there was no 
violation of the Money-lenders Act, 1900 (c. 51), 
8s. 2 (1) (b), & pltis. were entitled to recover.— 
BowEN (H.) & Co. v. SAMUELS (1918), 34 'T. L. BR. 
487, C. A. 

336. ——— Repayment at other than registered 
address.|— A money-lender who receives at a place 
which is not his registered address money in repay- 
ment of Joans previously made does not thereby 
carry on business elsewhere than at his registered 
address within Money-lenders Act, 1900 (c. 51), 
s. 2 (1).—Hoprxkins v. HILbs, [1910] 2 K. B. 29; 
TOL. J. K.B. 825; 102 L. 7.5743 745. P. 213; 
26 'l. L. R. 304, D.C. 

337. Loan transacted by correspondence. | 
—The terms of a loan having been arranged by 
correspondence between the borrower & a money- 
lender, the latter sent to the former an unsigned 
promissory note, which the borrower signed & 
returned to the money-lender, who then sent the 
borrower a cheque for the amount of the Joan. 
The money-lender’s Ietters, the unsigned pro- 
missory note, & the cheque were all sent by post 
from the money-lender’s registered address to the 
borrower's residence :—-Held: the business of the 
loan had been carried on by the money-lender at 
his registered address within Money-lenders Act, 
1900 (c. 51), 8. 2 (1) (b).—Re SED, Ha p. KING, 
[1910] 1 kK. B. 661; 102 L. T. 366; 26 T. L. R. 
348; 564 Sol. Jo. 34383; 17 Mans. 1213; sub nom. 
Re DreBron (No. 2), La p. PETITIONING CREDITOR, 
79 L. J. K. B. 421, D. C. 

838. Cheque sent by registered post.] — 
The terms of a loan were arranged between a 
registered money-lender & the borrower at the 
money-lender’s registered address, & the pro- 
missory notes which were given as security for 
the loan were signed there. For the mutual 
convenience of both parties a cheque for the 
amount of the loan was sent by the money-lender 
by post to the borrower’s address :—Held: the 
mere fact that the cheque for the money advanced 
was sent to the borrower by post, instead of being 
handed to the borrower at the money-lender’s 
registered address, did not make the transaction 
void as being a carrying on of the money-lending 
business elsewhere than at the registered address 
in contravention of Money-lenders Act, 1900 
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(c. 51), s. 2 (1) (b).—JacKsoNn v. Price, [1910] 1 
K. B. 148; 79 L. J. K. B. 130; 26 T. L. R. 106. 


Annotations :-—Folld. Blaiberg v. Calvert (1910), 26 T. L. R. 
308. Consd. Sadler v. Whiteman (1910), 102 L. T. 37. 
Refd. Re Seed, Ez p. King, [1910] 1 K. B. 661. 

839. Effect of breach — Transaction void.|— 


Re A DEBTOR, Ez p. CARDEN, No. 319, ante. 








340. ——— .| — Lazarus v. GARDNER, No. 
328. ante. 

341. ——.] — CORNELIUS v. PHILLIPS, No. 
327, ante. 


SuUB-SECT. 4.—MAKING AGREEMENT OR TAKING 
SECURITY IN OTHER THAN REGISTERED NAME. 
See Money-lenders Act, 1900 (c. 51), s. 2 (1) (c). 
342. Object of restriction.) — WHITEMAN v. 

SADLER, No. 294, ante. 

343. Distinguished from ‘‘ carrying on 
business in other than registered name.’’]—I 
should like to add a word as to the existence in 
Money-lenders Act, of 1900 (c. 51), 8. 2, of two 
sub-sects. of so similar a character as sub-sects. (b) 
& (c). One possible explanation is this: If in a 
particular transaction a contract is made in a 
name which is not the money-lender’s registered 
name. The object of sub-sect. (c) is to enable the 
person with whom it is made to ask the ct. to say 
that the agreement was an invalid one. Under 
sub-sect. (b), ... if it cam be shown that the 
money-lender is in the habit of ‘‘ carrying on 
business in a name other than his registered name,”’ 
then the object of the sub-sect. is to allow pro- 
ceedings for penalties to be taken against the 
money-lender (LUSH, J.).—-PEIZER v. LEFKOWITZ, 
[1912] 2 K. B. 2853; sub nom. WENTWORTH LOAN 
& Discount Co. v. LerxowiTz, 105 L. T. 585, 





‘D.C. 3 on appeal, [1912] 2 K. B., p. 238, C. A. 


Aiea :—Consd. Finegold v. Cornelius, [1916] 2 K. B. 


344. Taking security otherwise than in regis- 
tered name—Absolute deed of transfer—No cove- 
nant to repay.|—Re ROBINSON, CLARKSON v. 
Roprnson, No. 369, post. 

345. Post-dated cheques — Payable to em- 
ployees of money-lender.}|—Pltfs.. who were 
money-lenders registered in the name of C. 
Stirling, advanced to deft. the sum of £1,000 on 
the security of a promissory note for £1,600 to be 
repaid in eight consecutive monthly payments of 
£200 each. At the same time deft. gave to pltfs. 
eight cheques, each post dated so as to correspond 
with one of the eight consecutive monthly pay- 
ments stipulated for in the promissory note. The 
cheques were made payable, not to pltfs. in their 
registered name, but to nominees who were in 
their employ. Two of the cheques were duly met, 
but the next two were dishonoured. In an action 
by pltfs. to recover the amounts unpaid with 
interest :—Held: the taking of the cheques by 
pitfs. in the names of nominees was the taking of 
‘‘a security for money ”’ otherwise than in the 
money-lenders’ registered name, within Money- 
lenders Act, 1900 (c. 51), s. 2 (1), & the trans- 
action was consequently illegal & void.—STIRLING 
v. JOHN, (1923] 1 K. B. 557; 92 L. J. K. B. 353 ; 
128 - T. 560; 39 T. L. R. 123; 67 Sol. Jo. 168, 
C. A. 

346. Security endorsed in blank.]—Money- 
lenders Act, 1900 (c. 51), s. 2 (1) (c), which 
provides that a money-lender as defined by the 
Act shall not take any security for money in the 
course of his business as a money-lender otherwise 
than in his registered name does not prohibit him 
from taking a security in which his name does not 
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appear at all, but prohibits him from taking it 
in a name other than his registered name. 

Pitf. carried on business as a registered money 
lender at Manchester, & prior to the loan the 
subject-matter of this action had had several 
money-lending transactions with deft.,S. S. sent 
a letter to pltf.’s registered address at. Manchester 
asking him to come to London for the purpose of 
granting a loan on the security of certain furniture 
belonging to deft. M., who knew of the suggested 
visit & its object. Pltf. accordingly interviewed 
deft. at the St. Pancras Hotel, London, & there 
lent S. £150, taking as security a bill of exchange 
for £175, payable one month after date, drawn by 
S. upon, & accepted by, M. as surety, & indorsed in 
blank to pltf.:—Held: (1) pltf. had not taken 
the security ‘‘ otherwise than in his registered 
name ’”’; (2) he had not carried on business other- 
wise than at his registered address; (3) interest 
would only be allowed at the rate previously 
charged by pltf., namely, £5 on a loan of £50 for a 
month.—SHAFFER v. SHEFFIELD, [1914] 2 K. B. 1; 
83 L. J. K. B. 817; 110 L. T. 10283; 80 'T. 1. R. 
276; 58 Sol. Jo. 363. 

347. Agreement in other than registered name— 
With respect to advance & repayment of money— 
Compromise of bankruptcy proceedings.|—PItf., 
aw money-lender, obtained judgment in his regis- 
tered name against C. his debtor, &, as the judg- 
ment was not satisfied, he presented a bkpcey. 
petition, in the same registered name, against C. 
When the petition was about to be heard, & in 
consideration of it being withdrawn, an arrange- 
ment was entered into between pltf.. in the same 
registered name as that. in which he had obtained 
judgment, & deft. H., by which H. paid a portion 
of the debt & agrecd to redeem certain shares for 
£50 within fourteen days. At the time this agree- 
ment was entered into, but after he had obtained 
judgment against C., pitf. had changed his regis- 
tered name. H. not having paid the £00, pltf. 
sued him to recover same :-—/Held: (1) the agree- 
ment was one ‘* with respect to the advance & 
repayment of money ” within Money-lenders Act, 
1900 (c. 51), s. 2 (1) (ec); (2) as it was ancillary to 
the bkpcy. petition it was rightly entered into on 
the part of pltf. in the registered name under 
which he had obtained judgment & presented the 
bkpcy. petition; (3) H. was lable.—BLAIR v. 
HoLcoMBE (1912), 28 T. L. KR. 198. 

348. Compromise of judgment debt.| 
—Applt., an unregistered money-lender, became 
the holder of certain promissory notes made by 
the debtor in respect of a money-lending trans- 
action & obtained judgment in default of defence 
against the debtor in an action upon the notes. 
An arrangement was subsequently made whereby 
the debtor agreed to pay the debt with certain 
interest by instalments, & all further proceedings 
upon the judgment were to be stayed. The debtor 
having been adjudicated a bkpt., applt. claimed 
to prove in the bkpcy. for the amount due under 
the arrangement :—Held: (1) the arrangement 
was an agreement entered into by the moncy- 
lender in the course of his business as a money- 
lender ‘‘ with respect to the advance & repayment 
of money ”’ within Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c); (2) the original transaction being 
unlawful, the judgment would not have been 
conclusive against the trustee for the purposes of 
proof, & the subsequent arrangement did not 
prevent the ct. from going behind the transaction 
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& rejecting the proof.—Re CAMPBELL, Ez p. 

SkEaL, [1911] 2 K. B. 992; 81 L. J. K. B. 154; 105 

L. T. 529; 19 Mans. 1, C. A. 

‘Annotation :—As to (1) Apld. Blair ». Holcombe (1912), 28 
T. L. R. 198. 


349. ——— Where registered name changed — 
Compromise of Judgment debt in old name—Judg- 
ment obtained before name changed.|—BLaIR 
v. HOLCOMBE, No. 347, ante. 

350. Effect of breach—Money not recoverable.]| 
—Re A DEBTOR, Ex p. CARDEN, No. 319, ante. 

351. ——— Right to declaration of illegality of 
transaction.|]——(1) In an action by the trustee of a 
debtor, under a scheme of arrangement with his 
creditors, against a money-lender who in the 
course of his business has taken a mtge. security 
from the debtor in a name other than his registered 
name, the ct. will, under R.S. C., Ord. 25, r. 5, give 
a declaratory judgment that the security is illegal 
& void under Money-lenders Act, 1900 (c. 51), 
s. 2, notwithstanding that a mere declaration 
without any specif[c consequential relief is claimed. 
The declaratory judgment is not equitable relief, 
& terms as to repayment of the money actually 
advanced will not be imposed upon pltf., as a 
condition of his obtaining the judgment. 

(2) Semble: a statutory illegality, if it can be 
waived at all, is not waived unless both the parties 
to the transaction expressly recognise its invalidity 
at. the time of the alleged waiver.—-CHAPMAN v. 
MICHAELSON, [1909] 1 Ch. 288; 78 L. J. Ch. 272 ; 
100 L. T. 109; 25 T. L. R. 101, C. A. 

Annotation :—QGenerally, Mentd. Guaranty Trust Co. of New 

York o. Hannay, (1015) 2 K. B. 536. 

352. No right to bring bankruptcy pro- 
ire ae a A Destor, £2 p. CARDEN, No. $19, 
ante. 

353. ——— No right to prove in bankruptcy.]— 
Re CAMPBELL, £x p. SEAL, No. 348, ante. 

Where money-lender unregistered.| —Sce 
Sub-sect. 1, ante. 
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~~ 


Sect. 3.—LOANS BY UNREGISTERED PERSONS. 
SUB-8SECT. 1.---PERSONS OTHER THAN MONEY- 
LENDERS. 

A. Hvidence of Loan. 


354. Delivery of money — When amount bor- 
rowed from third party.|—A loan of money by A. 
to B. is not to be inferred from the bare fact that 
A. delivered a sum of money to I. which A. had 
borrowed from another.—WELCH v. SEABORN 
(1816), 1 Stark. 474, N. P. 

355. Drawing cheque in favour of another.|— 
The mere fact of a person’s drawing a cheque in 
favour of another is not evidence of a debt.— 
PEARCE v. DAvis (1834), | Mood. & KR. 365, N. P. 


Annotations :-—Refd. Garden v. Bruce (1868), 17 L. T. 545; 
Marreco v. Richardson, (1908) 2 K. 1B. 584. 


356. Amount placed to credit of defen- 
dants.|—In an action by assignees, proof that a 
cheque for a certain sum in defts.’ favour was 
drawn by the bkpts. upon their bankers, & that 
the amount thereof was placed by their bankers 
to defts.’ credit, no evidence to go to the jury of a 
loan of money to defts. by the bkpts.—GRAHAM v. 
Cox (1848), 2 Car. & Kir. 702, N. P. 

357. Delivery of note—Presumption as to value.] 
—KEvidence that pltf. had handed deft. a note, 
without proof of the value of such note, is good 
evidence of money lent to the extent of £5 the 








PART IV. SECT. 2, SUB-SECT. 4. 
350i. Effect of breach—Money not recoverable.}— LEVIN v. O'KEEFFE, [1900] 2 I. R. 628.—IR. 


J.—VOL. XXXV. 
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Sect. 3.—Loans by unregistered persons: Sub-sect. 1, 
A. & B.; sub-sect.2. Sects. 4,5 & 6.] 


lowest English current note.—NORTON v. SWEENEY 
(1844), 4 L. T. O. S. 98. 

858. Payment of sums equal to interest.] — 
A., in 1837, transferred £1,000 in the 4 per cents. 
to B., who possessed other stock of the same 
description. ., after some years, sold out all his 
stock, including the £1,000. B. made payments 
to A. equal to interest at 5 per cent. upon that 
sum until A.’s death. After the death of A., 
her exor. wrote to B. referring to the trans- 
action as a loan of money: DB. in reply asserted 
that he was employed by A. to purchase an 
annuity for her, & that he had done so. No 
purchase of an annuity was proved :—Held : there 
was evidence to go to the jury in support of a 
count for money lent.—Howarp v. DANBURY 
(1846), 2 C. B. 803; 185 EB. R. 1160; sub nom. 
HOWARD v. BUNBURY, 7 L. T. O. S. 44. 

359. Payment of notes to defendant’s credit — 
Defendant’s subsequent knowledge of balance.|— 
In an action for money lent, the payment of 
certain notes having been made to deft.’s credit, 
& the fact that he had been told the balance 
afterwards, held sufficient proof that the notes 
were paid, & had therefore been received by him. 
——GILL v. GILLINGHAM (1858), 1 F. & F. 284. 

Payment of cheque.|] — See EviIDENCE, Vol. 
XXIT., p. 378, Nos. 3864, 3865. 

Delivery of I.0.U.]—See Brus oF EXCHANGE, 
Vol. VI., pp. 459, 460, Nos. 2025-2033. 

Contract to pay interest.|——See Bi.is or Ex- 
CHANGR, Vol. VI., p. 18, No. 87. 

Acknowledgment of debt in instrument.|—WSee 
sae Vol. XIJ., pp. 517, 518, Nos. 4293- 


B. Action for Money Lent. 


360. Condition precedent to action — Return of 
security not necessary.|—-A. lends money to B. & 
receives a gun as security for the repayment. A. 
may recover the amount without first returning 
oa ea v. NEWLAND (1817), 2 Stark. 
q 9 e ) 

Request for payment.|—Sce ACTION, 
Vol. I., pp. 52-59, Nos. 422-485; CUARANTEE, 
Vol. XXVI., pp. 67-69, Nos. 473-486. 

361. When action lies —- Effect of subsisting 
security—Mortgage.|—Semble : an express security 
of a higher nature does not destroy an implied 
security of a lower. Thus a mtge. given as a 
security for money lent, does not preclude the 
lender secking his remedy in an action of assumpsit 
for the moncy lent, though, at the time of the 
commencement of the action, the mtge. may have 
become absolute by forfeiture. The mtge. is not 
to be treated as a satisfaction, or as a suspension 
of the common law right of action. 

Accordingly, where a sum of money has been 
advanced, upon the surrender of copyhold pro- 
perty to the use of the party making that advance, 
on condition that such surrender shall become 
void, if payment with interest be made at a 
particular time, otherwise to be of full force & 
virtue; & interest has been paid from time to 
time, subsequent to the day appointed for re- 
payment; & where other circumstances in the 
conduct of the party to whom the advance was 
made, show that it was considered as money 
borrowed. This transaction will not be treated 
as a conditional purchase, but as a loan for which 
the surrender is a collateral security; & the 
administrator of the lender may recover principal 
& interest in arrear, in an action of assumpesit.— 
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ALLENBY v. DALTON (1827), 5 L. J. O. 8. K. B. 
312. 
anda :—Distd. Price v. Moulton (1851), 10 C. B. 561. 

362. Where no covenant for 
repayment.|—Where a mtge. deed contains no 
covenant for repayment, so that no action can be 
maintained on the deed, debt for money lent may 
be brought in the ordinary indebitatus form.— 
YatTss v. ASTON (1843), 4 Q. B. 182; 3 Gal. & Dav. 
351; 12 L. J. Q. B. 160; 7 Jur. 88; 114 H.R. 
866. 

i — : v. Moulton (1851), 10 C. B. 561 ; 
a Nations, Beer C1857), 1H. &N. 782 Dbtd. Painter 
v. Abel (1863), 2 New Rep. 83. Refd. Barber v. Butcher 
(1846), 8 Q. B. 863. | 
- Merger.]|—See Contract, Vol. XII., 
pp. 515-519. 
Implication of covenant to pay.|— See 
DEEDS, Vol. XVII., pp. 394, 395, Nos. 2036-2047. 

368. Effect of subsisting agreement.| — 
Pltf. engaged to let deft. land on building leases, 
& to lend him £4,000 to assist him in the erection 
of twenty houses; the money to be repaid by 
June, 1828. Deft. agreed to build the houses, to 
convey them as security for the loan, & repay the 
money : when six houses were built, & £1,168 had 
been advanced, pltf. requested deft. not to go on 
with the other fourteen houses: deft. desisted :— 
Held: after June, 1828, pltf. might recover the 
£1,168 on a count for money lent; & it was not 
necessary to sue on the agreement.—JAMES v. 
COTTON (1831), 7 Bing. 266; 5 Moo. & P. 26; 9 
L. J. 0. 8. C. P. 55; 131 E. R. 103. 

364. .]— Pitf. lent deft. money, & 
received from deft. shares in a co. as a security, 
& agreed to give twenty-one days notice to deft. 
before proceeding to compel the repayment of the 
loan, or of any part thereof, & upon repayment of 
any part of the loan, to give back a proportionate 
amount of shares :—Held: after twenty-one days 
pltf. was not bound to declare specially, averring 
a tender of the shares, but he might declare in 
andebitatus assumpsit for money lent.—ScorTtT v. 
PARKER (1841), 1 Q. B. 809; 1 Gal. & Dav. 258 ; 
10 L. J. Q. B. 244; 113 H.R. 1341. 


«annotations :—Refd, National Assce. Assocn. v. Stoy (1863), 
11 W. R. 959. Mentd. Jonassohn v. Young (1863), 32 
L. J. Q. B. 385. 


365. ——-- Condition to execute mortgage.| 
—Money advanced upon a contract to repay it on 
demand, or to execute a mtge., may after refusal 
to execute a mtge., be recovered back under a 
count for money lent.—BRISTOWE v. NEEDHAM 


























(1842), 9 M. & W. 729; 11 L. J. Ex. 278; 152 
Ki. R. 309. 
366. Covenant in mortgage deed.]— 








L. devised certain lands to deft. on trust to sell 
the same & apply the proceeds in payment of 
debts, etc. Deft. mortgaged the lands to pltf. as 
a security for money lent to him. The mtge. deed 
contained a covenant by deft. that he would, out 
of the moneys which should come to his hands as 
such trustee, from the lands comprised in the 
mtged. security & the personal estate, if any, of 
L. pay to pltf. the principal & interest :—Held : 
as there was an express covenant by deft. to pay 
in a qualified manner, no contract by parol could 
be implied for the repayment, & consequently an 
action for money lent would not lie.—MATHEW v. 
BLACKMORE (1857), 1 H. & N. 762; 26 L. J. Ex. 
150; 28 L. T. O. S. 325; 156 E. R. 1409; sud 
nom. MATTHEW v. BLACKMORE, 5 W. R. 363. 
367. Money advanced on forged bills.|— 
Where a party advances money on exchequer bills 
which are afterwards repudiated at the Exchequer 
Office, on the ground that the comptroller’s 
signature to them is forged, he is entitled to recover 
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it back in an action for money lent.—BANK OF 
ENGLAND v. TOMKINS (1842), 6 Jur. 347. 

368. Where right of action arises — Where no 
time stipulated for repayment.]—Where a person 


advances money, if there is no stipulated time 


for repayment, he may sue instantly for the 
money; & it would be monstrous to tie up his 
hands by a claim for damages, which is only the 
subject of a cross action.—ATTERRBURY v. JARVIE 
(1857), 2 H. & N. 114; 26 L. J. Kx. 178; 29 
L. T. O. 8S. 128; 157 E. R. 47. 

——.]—See, further, BILLS OF EXCHANGE, Vol. 
VI., pp. 463-466, Nos. 2956-2967 ; DrxEps, Vol. 
XVITI., p. 360, No. 1710 ; LimiTaTion oF ACTIONS, 
Vol. XXXII., pp. 336, 337, Nos. 202-205. 

Money lent by friendly society.]}— See FRIENDLY 
Societies, Vol. XXV., pp. 817, 318, Nos. 203--210. 

Money lent for gaming & wagering.|—WNSee 
GAMING & WAGERING, Vol. XXV., pp. 414-416, 
Nos. 180-194. 


SUB-SECT. 2.—UNREGISTERED MONEY-ILENDERS. 
See Sect. 2, sub-sect. 1, ante. 


SEcT. 4.—TRANSFER OF SECURITIES TAKEN 
BY MONEY-LENDERS 


369. Void security— Position of assignee for 
value without notice—Money-lenders Act, 1900 
(c. 51), ss. 1, 2.]-—A bond fide holder for value with- 
out notice of a security given to a money-lender 
which is invalidated by reason of non-compliance 
with above Act, sect. 2, is in no better position 
than the original holder of the security. 

A firm was registered under above Act, in the 
firm name, & was stated to consist of two partners, 
C. & J. C. was in fact not a partner, but merely 
a nominee of C., who supplied all the capital of 
the firm, which consisted of himself & J. :—Held: 
securities given to the firm in respect of money- 
lending transactions were void, as the money- 
lenders were not properly registered, & an assignee 
of the securities for value without notice was in no 
better position than the original lenders, & could 
obtain no benefit from the securities.—Re Rorin- 
BON, CLARKSON v. ROBINSON, [I011] 1 Ch. 280 ; 
80 L. J. Ch. 309; 103 L. T. 857; 27 T. J. KR. 182, 
C. A.3; subsequent proceedings, 104 I. T. 712, C. A. 

Sce, now, Moneylenders Act, 1911 (c. 38), 8. I. 

As to position of holder in due course of bill of 
exchange, generally, see BILLS OF EXCHANGE, Vol. 
VI., pp. 1385-144, Nos. 896-937. 


Sect. 5.—LOANS TO INFANTS. 

For purchase of necessaries.|—See INFAN'S, 
Vol. XXVIII., pp. 171, 172, Nos. 316-3238. 

Securities given by infants for necessaries sup- 
plied.]—See INFANTS, Vol. XXVIII., pp. i172, 173, 
Nos. 324-333. 

Bond given for sum spent in advancement.]— 
See Bonps, Vol. VII., p. 178, No. 163. 


PART IV. SECT. 6. 

n. General rule.) — Although the 
number of persons in this country in 
the position of expectant he 
reversioners is but small, still the same 
rule applies here as in England, the 
principle of the doctrine being that 
such persons need to be protected 
against the consequenoes of their own 
improvidence in d with coelgning 
men.— MOREY v. TOTTEN (1857), 6 Gr. 


176.—CAN. 


regarding 


sufficiently 


3701. Kquitable rule — Onua on 
plaintiff tu shuw fairness of transactim. | 
irs & —The result of the 
“hard ” or * unconscionable 
bargains " is that in dealings with 
expectant heirs, reversioners, or Tre- 
maindermen, the fact that the bargain ‘is a hard & 
was declined by others as not being 
advan 
raise a presumption t 
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Secr. 6.—LOANS TO EXPECTANT HEIRS. 

370. Equitable rule — Onus on plaintiff to show 
fairness of transaction.|—Davis v. MARLBOROUGH 
(DUKE) (1819), 2 Swan. 108; 2 Wils. Ch. 180; 36 
E. R. 555, L. C. 

Annotations :—Consd. Bromley v. Smith, Boustead _r. 
Bromiley, Smith ¢. Bromley (1859), 26 Beav. 644. Refd. 
Portmore v. Taylor (1831), 4 Sim. 182; King ». Hamlet 

1835), 9 BH. N.S. 575; Mansfleld 1. Ogle (1855), 24 

. J. Ch. 450 ; Webster vr. Cooke (1867), 36 L. J. Ch. 753 ; 

O’Rorke v. Bolingbroke (1877). 2 App. Cas. 814. Mentd. 

Cooper v. Heilly (1829). 2 Sim. 560; Pelly ». Wathen 

(1849), 7 Hare, 351; Paynter v. Carew (1854), Kay, 

App. XXXVI; ane. vt. Lane, Re Fry, Whittet «, Bush 

(1888), 40 Oh. D. 312. 

371. No application to loan by 
money-lender.]--~There was no evidence to support: 
the finding of the jury that pltf., a money-lender, 
at the time he made the loan & took a promissory 
note in respect thereof, fraudulently represented 
that it was his intention to renew the note, if 
renewal was required, on casicr terms. The 
doctrine of equity as to bargains with expectant 
heirs has no application to the ordinary case of a 
loan by a money-lender.—QGORDON v. FOWLER 
(1901), 17 T. L. R. 248, C. A. 

372. ——— Interest at rate of five per cent.| 
—SAMUEL v. NICHOL (1902), 18 T. J. BR. 518. 

373. ——— --—-— Whether applicable where 
expectant heir of full age.|—(1) In cases under 
Money-lenders Act, 1900 (c. 51), where the ct. is 
asked to reopen a transaction on the ground that the 
interest charged is excessive, all the circumstances, 
such as time & risk, &, further, whether the interest 
was deducted in cash or still remained in the 
region of speculation, have to be taken into 
consideration. Merely to say that the percentage 
of interest is too high affords no assistance to the 
ct. in determining the question. 

(2) Que: whether the equitable rule that in 
money-lending transactions with an expectant 
heir the onus is on the money-lender to prove that 
the transaction is fair, & that if it is not fair only 
5 per cent. interest is allowed, applies where the 
expectant: heir is of full age.-- KInG (J.), Lip. v. 
Hay CurniIE (1911), 28 T. 1. Re. 10. 

Bae act —.4s fo (1) Consd. Glankio v. Griffin (1014), 111 


e. 
. 
ao 














374. Bond given by expectant heir-—For double 
sum ee Parana eraccoreers RR Sp obtained from 
an heir-at-law ignorant of his rights, by one who 
undertook to support him in obtaining possession 
of his estate, set aside under the circumstances : 
also money having been advanced to him by a 
subscription from different persons, & among the 
rest from his attorney, to enable him to prosecute 
auits; & an absolute bond having been taken from 
him for double the sum lent, with a defeasance 
executed some days after, declaring that, if he 
did not recover the estate, or half of it, the bond 
was to be delivered up :-—Held : unconscionable, 
savouring of champerty, & dangerous to public 
justice.—STRACHAN v. BRANDER (1759), 1 den, 
303; 28 E.R. 701. 

Annotations :—Refd. Wood v. lownes (1811), 18 Voa. 120; 
James v. Korr (1889), 40 Ch. D. 449. Mentd. Wlid v. 
Simpson, [1919] 2 K. #. 544. 

.]~—See Bonpbs, Vol. VII., pp. 175, 176, Nos. 

129-137. 





reasonable; & that until the vontrary 
is satisfuctoril prover by the pany 
trying to maintain the bargain, the ot. 
may presume that a bargain which 
apparently provides, in the opinion of 
the ct. for an unusually bigh return or 
an exceptionally high rate of interest, 
unconscionable bargain 


nglish cases 


ugainst which relief should be granted. 
us, does not ——CHUNNI KvaR v. Rup SinGH (1888), 
tit wae fair & 1.L. R. 11 All. 57.—IND. 
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Sect. 6.—Loans to expectant heirs. Sect. 7: Sub-sect. 
1,A.,B. & C. (a) & (b).] 


Unconscionable bargains with expectant heirs.|— 
See FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 266, 269-279, Nos. 907, 933-1049. 


SecT. 7.—RELIEF OF BORROWERS. 
SuUB-sECT. 1.—UNDER MONEY-LENDERS ACTS. 
A. Jurisdiction of Court to give Relief. 

See Money-lenders Act, 1900 (c. 51), 8. 1 (4). 

875. Where transaction harsh & unconscion- 
able—‘‘ Such that a court of equity would give 
relief ’’—-Money-lenders Act, 1900 (c. 51), s. 1.;|— 
By above sect. sub-sect. 1, where proceedings are 
taken in any ct. by a money-lender for the recoverv 
of money lent after the commencement of above 
Act, & there is evidence which satisfies the ct. 
that the interest charged in respect. of the sum 
actually lent is excessive, or that the amounts 
charged for expenses, inquiries, fines, bonus, 
premium, renewals, or any other charges, are 
excessive, & that, in cither case, the transaction 
is ‘‘ harsh & unconscionable, or is otherwise such 
that a ct. of equity would give relief,” the ct. may 
reopen the transaction & give relicf to the person 
sued :—Held: the words ‘or otherwise is such 
that a ct. of equity would give relief’? are not 
exclusive of the words ‘‘ harsh & unconscionable,”’ 
& in order to entitle the person sued to relief the 
transaction must be such that a ct. of equity 
would relieve against it on the ground of its being 
harsh & unconscionable.—-WILTON & Co. v. 
OsBoRN, [1901] 2 K. B.110; 70 L. J. K. B. 507; 
84 L. T. 694; 17 T. L. R. 431. 

Annotations :—Overd. Re A Debtor, Ez p. The Debtor, [1903] 
1 K. B. 705. Dbtd. Samuel »v. Newbold, [1906] A.C, 461. 
Consd. Carringtons v. Smith, (1906) 1 K. B. 79; Re A 
Debtor, Hz yp. Petitioning Creditor, [1917] 2 K. B. 60. 
876. -]—— Under above sect., a 

transaction with a money-lendcr can be reopened 

when the ct. is satisfied that the transaction is 

‘‘harsh & unconscionable,” even though it is 

not ‘‘ such that a ct. of equity would have given 

relief ’’ before above Act. 

This power to give relief can be exercised by 
the ct. of sag at upon the hearing of a petition 
by a money-lender for a receiving order against 
a borrower, the petition being founded on a final 
judgment recovered in an action in which the 
debtor did not apply for relief under above sect. 

Semble: the interest charged upon a loan may 
be so excessive as of itself to render the transaction 
‘harsh & unconscionable.’’— Re A DEBTOR, Ex p. 
THE DEBTOR, [1903] 1 K. B. 705; 72 L. J. K. B. 
382; 88 L. T. 401; 51 W. R. 870; 19 T. LR. 
288; 47 Sol. Jo. 334; 10 Mans. 180, C. A. 
Annotations :-—Apld. Wells v. Allott, [1904] 2 K. B. 842; 

Part. v. Bond (1906), 94 L. T. 390. Expld. Carringtons ¢. 

Smith, (1906) 1 K._B. 79. Apprvd. Samuel v. Nowbold, 

[1906] A. C. 461. Distd. Re Attics, Ex p. Wand, {1907] 











2K. B. 868. Consd. Xe Debtor, Xr p. Petitioning Creditor, 
(1917) 2 K. B. 60. 
377. ——- ——- -———.] — (1) The relief which 
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378i. Contract for loan made abroad 
——Intcended to be performed abroad. }— 
Money-lenders Act, 1900 (c. 51), 8. 1, 
does not apply to a contract made in 
India & intended to be performed 
there.—VELCHAND v. MANNERS (1909), 
25 T. L. R. 329.—IND. 

0. Jurisdiction of Bankruptcy Court.) 
—Where the arranging debtor havi 
already paid the ocreditors in full 
an application was made by the 


amount as, 


give 


arranging debtor for an order that the 
money-lenders should pay to him such 


on taking 
with interest at 30 per cent. might be 
shown to have been overpaid by him 
the money-lenders :—Held;: the ct. 
ought to make the order sought.—Re 
T. (1918), 62 I. L. T. 126.—IR. 


p. Jurisdiction of ‘ 
Money-lenders Act, 1915, 8. 5, does not 
urisdiction to the county ct. to 
entertain a counterclaim, in an action 


Monery AND Monery-LENDING. 


above Act extends to a borrower is not limited to 
cases in which before the above Act the Ct. of Ch. 
would have given relief. ; 

Above Act confers upon the cts. of this country 
@ new jurisdiction, & gives to borrowers a form of 
relief different in kind & esi from that thereto- 
fore granted to any class of tribunal in this country. 
The relief given ... is not that theretofore ad- 
ministered by cts. of equity, but differs from it 
in character, nature & extent (LORD ATKINSON). 

(2) The policy of above Act is to enable the ct. 
to prevent oppression, leaving it in the discretion 
of the ct. to weigh each case upon its own merits 
& to look behind a class of contracts which 
peculiarly lend themselves to an abuse of power. 

(3) An excessive rate of interest, having reference 
to the nature of the risk, & other circumstances, is 
in itself primd facie evidence that the transaction 
is harsh & unconscionable within above Act. 

(4) In certain cases which, in modern times at 
any rate, have been confined to dealings with 
expectant heirs, including the whole class of persons 
for the sake of convenience comprehended under 
that designation, the Ct. of Ch. gave relief on 
terms. On pltf. submitting to do equity by 
repaying what was justly due, the ct. set aside the 
transaction which it considered unrighteous, & 
ordered that the securities impeached should 
stand as a security for the money actually advanced 
with interest (LORD MACNAGHTEN). 

(5) Under above sect. sub-sect. 1, a ct. may re- 
open a transaction & take an account between the 
money-lender & the person sued upon two con- 
ditions. The first condition is that the interest 
charged in respect of the sum actually lent is 
excessive, or that the amounts charged for 
expenses, inquiries, fines, bonus, premium, 
renewals or any other charges, are excessive. .. . 
The second condition is that the contract is harsh 
& unconscionable, or is otherwise such that a ct. 
of equity would give relief (LORD LOREBURN, C.).— 
SAMUEL v. NEWBOLD, [1906] A.C. 461 ; 75 L. J. Ch. 
705; 95 L. T. 209; 22 T. L. R. 703; 50 Sol. Jo. 
650, H. L.; affg. S. C. sub nom. SAUNDERS v. 
NEWBOLD, [1905] 1 Ch. 260, C. A. 


Annotations ;---As to (1) & (2) Refd. Sadler v. Whiteman, 
[1910) 1 K. 13. 868. 4s to (3) Consd. Carringtons v. 
Smith, [1906) 1K. B. 79; Abrahams v. Dimmock, [1914] 
2 K. B. 372. Refd. Jacobs v. Joicey (1919), 35 T. L. R. 
oe Generally, Refd. Bonnard v. Dott (1905), 92 L. T. 


3878. Contract for loan made abroad — Intended 
to be performed abroad.|—Money-lenders Act, 
1900 (c. 51), 8. 1, does not apply to a contract for 
a loan made & intended to be performed abroad.— 
SHRICHAND & Co. v. LACON (1906), 22 T. L. R. 245 3 
50 Sol. Jo. 223. 

Annan :—Folld. Velchand v. Manners (1909), 25 T. L. R. 


379. -|— Money-lenders Act, 1900 
(c. 51), s. 1, does not apply to a contract made in 
India & intended to be performed there.— 
VELCHAND v. MANNERS (1909), 25 T. L. R. 329. 

Jurisdiction of Bankruptcy Court.]—See BANK- 
ruptcy, Vol. IV., pp. 144, 248, 326, Nos. 1345, 
2304, 3059-3061. 








brought by a money-lender, for an 
amount in excess of £500.—MCCRORY 


the accounts ae [1921] V. L. R. 476.— 


q. Whether Acts retrospective.) — 
Deft.’s Bg is virtually a contention 
that 6 Edw 


. 7, ¢. 32, is retrospective in 
its application. Nothing in that 
statute can be so construed, because 
there is no declaration to that effect.— 
TAPLEY v. MARKS (1907), 2 E. L. R. 
5§55.—CAN. 


county court.)— 
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380. Order to restrain sale of gooGs held as 
security—Pending action for relief—Necessity for 
payment of amount due & interest as claimed into 
rp as aa v. COHEN (1919), 147 L. T. Jo. 


sie B. Excessive Interest. 

° at is excessive interest — Interest over 
ten per cent—On reasonably safe security.)— 
PART v. BOND, No. 394, post. 

382. ——— Circumstances of each case must be 
considered.]—CarRiInGctons, LTp. v. SMITH, No. 
pet tee 

- -| — Transaction re-opencd on 
the ground that the interest was oe ceusive having 
regard to the circumstances of the case—the 
knowledge on the part of pltfs. of the temporary 
difficulties of deft.,the position of deft. in life, the 
financial position of deft.’s father, & the terms 
upon which deft. stvod with him, & the amount 
of deft.’s furniture & stock.—KING v. BARNETT 
(1908), 25 T. L. BR. 52. 

384. -|— Transaction re-opened on 
the ground that the interest was excessive under 
all the circumstances of the case & having regard 
to the respective positions of the parties. 
WOLFE v. BATTERS (1909), 25 T. L. 1. 575. 

385. -]—The ct., being of opinion that 
the rate of interest charged was, in the circum- 
stances, excessive, reduced it to 30 per cent.— 
WHEATLEY v. Part (1911), 27 T. L. R. 303. 

386. -|—The ct., being of opinion 
that the interest charged was, in the circumstances, 
excessive, reduced it to 50 per cent.—ForTESCUE 
(L.), LTp. v. BRADSHAW (1911), 27 T. LL. R. 251. 

387. ——.| — Kine (J.), Lrp. v. Hay 
CURRIE, No. 373, ante. 

388. -}— The ct. being of opinion 
that the interest charged by the moncy-lender for 
a loan was, in view of the borrower's financial 
position, excessive, re-opened the transaction of 
loan & reduced the rate of interest.—STIRLING v. 
MUSGRAVE (1913), 29 T. L. R. 333. 

389. ——.|} — Hart v. HUNGERFORD, No. 
295, ante. 

Excessive interest rendering transaction harsh 
& unconscionable, see Sub-sect. 1, C. (d), post. 









































C. What Transactions are Harsh and 
Unconscionable. 
(a) In General. 

390. Circumstances of each case must be con- 
sidered.|—Transaction re-opened on the ground 
that it was harsh & unconscionable. 

It was possible that the interest might be deemed 





PART IV. SECT. 7, SUB-SECT. 1.—B. d. .}—Sect. 7 of Money-londers 
Act applics only to 
it is contended that the interest pe 
or claimed, exceeds the rate o 

cr annum. ——- BELAMY v. 


Pp 
PorTER (1913), 28 ©. L. KR. 572; 4 
O. W. 1171.—CAN. 


r. What is excessive interest. }—Where 
the rate of interest charged by 4 
money-lender upon a loan is, either 
originally or in the result, larger than 
in the opinion of the ct. is fair & reason- 
able under the circumstances, it is 
excessive, & the rate of interest may 

-itself be evidence that it is excessive.— 
WILSON v. Moss (1909), 8 C. L. R. 146. 


—AUS. 

t. .]— PATTERSON vv. DUFFUS 
(1872), 9 N. S. R. 52.—CAN. —IND. 

&. ——.}+—-R. wv. Cieaa (1908), 8 
W. L. R. 572; 18 Man. L. R. 9; 14 
Can. Crim. Cas. 217.—CAN. 

b. ——-.]—-R. v. DUBE (1909), 18 
O. L. R. 367; 14 O. W. R. 45.—CAN. 

Cc. --—-An action Hes for in- 
terest cxacted in excess of the rate 
fixed by Money-lenders Act.—WatTTs 
©. TOLMAN (1912), 22 W. L. R. 55; 6 
D. L. R. 5; 22 Man. L. R. 471; 2 
W. W. R. 1019.—CAN. 


per cent. 
W.N. 








a .]—_BELLAMY t. 
(1914), 31 O. L. R. 613; 19 D. L. KR. 
488; 6 QO. W. N. 578.—CAN. 

f. ——.}—KERING RUPCHAND & Co. 
v. BAYLEY (1919), I. L. It. 44 Bom. 775. 


.——.} BALKIND v. BATCHELOR, 
1923) N. Z L. R. 1122.—N.Z. 

h. ——.}——A firm of money-lenders 
on Dec. 18, 1903, lent £600, to be 
repaid with £100 of bonus or in- 
terest, £50 on the 18th of each 
month commencing 
& including July, 1904, & the balance 
of £350 on the 19th of that month, 
with further interest on arrears in 
payments 30 per cent. per annum :— 


with Jan. & until 
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excessive, & yet the transaction might not be 
deemed harsh & unconscionable ; & it was possible 
that the interest might be deemed so extravagantly 
excessive as alone to satisfy the ct. that the trans- 
action was harsh & unconscionable. ... The 
circumstances of each case must be considered, 
including the necessities of the borrower, his 
pecuniary position, the presence or absence of 
security, the relation in which the money-lender 
stood to the borrower, & the total remuneration 
derived by the money-lender from the whole 
transaction (CozENS-Harpy, L.J.).—PONCIONE v. 
Hia@a@ins (1904), 21 T. L. R. 11, C. A. 

{nnotation :-—Distd. Carringtons v. Smith, [1906) 1 K. B. 79. 


391. .] -— CARRINGTONS, Lrp. v. VALERIE 
(1905), 49 Sol. Jo. 500. 

392. .| — Pitf., a registered moncy-lender, 
sued deft. for money lent. Deft. contended that 
under the Money-lenders Act, 1900 (c. 51), s. 1, 
the transaction ought to be re-opened on the ground 
that, in view of the high rate of interest charged, 
it was harsh & unconscionable. Plitf. submitted 
that excessive intorest was not, in itself, sutlicient 
ground for the re-opening of the transaction :— 
Held: in considering whether to re-open a trans- 
action under sect. 1, the ct. must have regard to 
all the facts in the case, for instance, the financial 
embarrassment. of the borrower at the time of 
the making of the loan.—GULASKIE v. GRIFFIN 
(1014), 111 L. T. 712. 

Apart from Money-lenders Act, 1900 (c. 51).|— 
See Sub-sect. 2, post. 








(b) Risk to Money-Lender. 


393. Excessive rate of interest -— Full disclosure 
of facts influencing risk.|—CARKINGTONS, LTD. v. 
VALERIE (1905), 49 Sol. Jo. 500. 

394. Loan on reasonably good security.|— 
P., a widow, was in 1903 in need of aloan. Against 
the advice of her solrs., she authorised an architect, 
with whom she had become acquainted, to obtain 
it for her; & he eventually obtained an advance of 
£1,000 at 45 per cent. per annum from a registered 
firm of money-lenders, on the security of a second 
mtge. of certain life interests & a reversion to which 
P. was entitled under settlements & of a life policy 
which was comprised in the flrst mtge., which was 
to an insurance co. L.'s total income under the 
settlements amounted to about £1,200 a year; 
but it was reduced to £600 by the interest & 
premiums payable on the first mtge. & policy. 

The solr. of the money-lenders having threatened 
to enforce the security by sale, P. in 1904 obtained 
through her solrs. a Joan of 5} per cent., & dis- 
charged the claims of the money-lenders. She 





Held: in tho circumstances of the case 
the rato of interest was not excessive, 
nor the transaction harsh & uncon- 
12 sclonable.-——PALL MALL BANK ». PHILP 
(1904), 41 So. L. Kt. 621.—8COT. 


a caso where 


PART IV. SECT. 7, SUB-SECT. 1.— 
TIMBERS C. (a). 


3901. (‘ircumstunces of each case must 
be considered.)—SHAW v. HOssACK 
(1917), $39 O. I. R. 4403 12 O. WL NN. 
108, 183; 36 D. L. R. 760.—CAN. 


390 li. -}— Moore v. M‘'Kay 
(1629), Beat. 282,—IR. 

k. Want of fuirness in money- 
lender.)~—- Observed that expression 
**harsh & unconscionable *’ implies 
some want of fairness in the transaction 
for which the mney sender might be 
held responsible.—MIDLAND DiIscoUNT 
Co., LTv. v. MACDONALD, [1909] S. C. 
477; 46 Sc. L. R. 331; [1909 1 
Ss. L. T. 125.—8COT. 
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Sect. 7.—Relicf of borrowers: Sub-sect. 1, C. (b), (ce); 
(d), (e) & (f).] 

brought an action against them to obtain the 
re-opening of the transaction on the ground that 
it was harsh & unconscionable, & the rate of interest 
excessive, & repayment of the excess of intcrest 
pee by her :—Held: under the circumstances of 

he case the transaction was harsh & unconscion- 


able, & defts. must repay all interest paid above 
10 per cent.—PaArT v. Bonp (1906), 94 L. T. 390 ; 
22 T. L. R. 258, C. A. 


Annotation :—Distd. Carringtons v. Smith, [1906] 1K. B. 79. 











395. ——.] — Bualn v. Buckwortu, No. 
325, ante. 
396. -] —- Where an advance granted 


to a borrower by a registered money-lender was 
on the security of certain real estate, interest at 
the rate of 50 per cent., or, in one view, 40 per cent. 
being charged for same :—Held: as a secured 
advance stood in a different position from an 
unsecured advance, the interest was so excessive 
as to render the transaction ‘“‘ harsh & uncon- 
scionable ”’ within Moneylenders Act, 1900 (c. 51), 
s.1(1); the transaction ought, therefore, to be re- 
opened; & having regard to all the circumstances, 
it was reasonable that the money-lender should 
receive interest at the rate) of 20 per cent. as 
‘fairly due” within the sub-sect.—SALAMAN v. 
7h Wg BLAIR Vv. JOHNSTONE (1914), 111 L. T. 426, 
397. ——— ——-.]-—By a promissory note, dated 
July 10, 1922, pltf., who was a marricd lady, 
promised to pay £500 to deft., a money-lender, for 
a loan of £300. The money was to be repaid by 
twenty-four consecutive monthly instalments, & 
on default in payment of any instalment the whole 
amount remaining unpaid became due. Interest 
was to be at the rate of 1s. in the pound per month. 
By an instrument of charge dated the same day, 
in consideration of this advance of £300 secured by 
the promissory note for £500, it was provided that 
certain furniture & chattels belonging to pltf. & 
which had been delivered into deft.’s possession 
should be held by him as security for the payment 
of £500. In the event of default of payment of the 
premeey. note, or any instalment, deft. was to 
e at liberty to sell the furniture & chattels & 
repay himself thereout for all principal, interest, 
& costs. The furniture had been purchased some 
eighteen months before for £1,750. Pltf. had 
expected to receive £400 as previously suggested 
by deft., but being in extreme financial straits 
she had no alternative but to execute the two 
documents when put before her on July 10, 1922. 
Pitf. failed to pay the first instalment due under 
the promissory note, & the whole £500 became 
payable. If all payments had been duly made 
the rate of interest: would have been at 824 per 
cent, :—Held : inasmuch as the loan was not made 
on personal security only, but was adequately 
secured by the goods pledged, the rate of interest, 
which might not have been regarded as necessarily 
excessive for a loan on personal security only, 
became outrageous & extortionate for an advance 
upon good security; also deft. had made an 
unconscionable bargain & tricked pltf. into the 
position in which she was placed on July 10, 1922 ; 
& in the exercise of its jurisdiction the ct. would 
accordingly direct that the contract should stand 
as @ security for £300 with interest at the rate of 
15 per cent. from July 10, 1922, & pitf. must pay 
the costs of the storage of the furniture & of the 
insurance. On these payments being made deft. 
must deliver up the furniture to pltf.— KRUSE 2. 
SHELEY, [1924] 1 Ch. 136; 98 L. J. Ch. 67; sub 


Monty AND Monery-LENpDING. 


nom. JENNINGS v. SEELEY, 40 T. L. R. 97; 68 
Sol. Jo. 139. 

398. ——— Loan advanced in full expectation of 
ie ai v. BLYTH (1920), 36 T. L. R. 
689 


399. “ Fair average risk ’? — Transaction in- 
volving payment of interest upon interest.]— 
HALSEY v. WOLFE, No. 405, post. 


(c) Clause not explained to Borrower. 


400. Effect of clause rendering interest exces- 
sive.|—The ct. has jurisdiction to re-open a trans- 
action between a borrower & a money-lender where 
it appears that by reason of a term of the bargain 
between them, understood by the money-lender, 
but not explained to or understood by the borrower, 
the rate of interest is considerably increased beyond 
that contemplated by the borrower.—LEVENE v. 
GREENWOOD (1904), 20 T. L. R. 389. 

Annotations :—Distd. Carringtons v. Smith, [1906] 1 K. B. 

79. Refd. Halsey v. Wolfe, [1915) 2 Ch. 330. 

401. Default clause.|—-CARRINGTONS, LTD. 

v. SMITH, No. 409, post. 
.]—Where, in consideration of an 
advance of £50, a promissory note for £70 was 
taken by a money-lender from a borrower, the £20 
being for interest, & the £70 was payable by 
twenty-two weekly instalments, & upon default 
in payment of any instalment the whole sum was 
to become due, the ct. re-opened the transaction 
upon the ground that the interest might turn out 
to be very excessive & the rate was not understood 
by most people.—LEVENE v. TITCHENER (1907), 
23 T. L. R. 508. 

403. .}] — Where, in a money-lending 
agreement, a clause is inserted by which the whole 
amount for which the borrower has given a pro- 
missory note becomes due if default is made in the 
payment of one instalment, with the result that the 
rate of interest is largely increased, the transaction 
is primé facie harsh & unconscionable, unless such 
a clause is very clearly explained to the borrower.— 
HARRIS v. CLARSON (1910), 27 T. L. R. 30. 
Annotation :—Folld. Stirling v. Roso (1913), 30 T. L. R. 67. 

404. -] — Deft. borrowed from pilitf., 
who was a money-lender, the sum of £1,000, & gave 
a promissory note for £1,600, which was payable in 
instalments spread over twelve months, the first 
payment to be £150 at the end of three months, 
& there was the usual default clause. Deft. made 
default in paying the first instalment & pltf. 
brought an action to recover the £1,600. Deft. 
gave evidence that pltf. agreed that the interest 
should be 60 per cent. per annum, but did not 
explain the default clause, & that it was agreed 
that he should be at liberty to pay off the whole 
amount at any time & only pay interest at 60 
per cent. After action deft. paid the principal 
& offered to pay 60 per cent. interest :—Held : 
the note did not contain all the terms of the bargain, 
deft. did not understand the effect of the default 
clause, the transaction was harsh & unconscionable, 
& plitf. should have judgment for 60 per cent. on 
£1,000 up to the date when the offer was made.— 
STIRLING v. Rose (1915), 30 T. L. R. 67. 

405. -] — Deft., a registered money- 
lender, on four occasions advanced money to pitf., 
a tradesman, upon what deft. himself described 
as a fair average risk. For the first advance of 
£100 pltf. gave a promissory note for £150 payable 
by fourteen equal monthly instalments, & after 
twelve of these had been duly paid the second 
advance of £50 was made, upon deft.’s own invita- 
tion, & for this advance pltf. gave a bill for £65, 
falling due three months after date. The rate 
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of interest on the first advance was admittedlv at 
least 7 = per cent., & one second advance 120 
per cent. per annum. ile the last-mentioned 
£65 & £20 of the first loan were still owing but 
not yet due, deft. advanced pltf. £15 in cash, making 
with the moneys so owing £100, for which deft. 
gave @ promissory note for £150, the extra £50 
representing interest, repayable by monthly 
instalments of £10 15s. After ten of these instal- 
ments had been duly paid deft. advanced pltf. 
£150 in cash & took his promissory note for 
£281 10s. repayable by instalments & made up 
of the £150 advanced £37 10s. being the money due 
on the last promissory note less a rebate of £5, & 
£94, presumably for interest. All the promissory 
notes contained a proviso that upon default in 
payment of any instalment the whole of the money 
then remaining due on the note, i.c., including 
both capital & unaccrued interest, should 
immediately become payable. The effect of the 
third & fourth transactions involved the pay- 
ment of interest upon interest charged in respect 
of the balance then outstanding of the earlier loans. 
After six of the instalments had been paid under 
the last promissory note, pltf. commenced this 
action to re-open the transactions & for an account 
& consequential relief :—Held: (1) in the cireum- 
stances, the charges made by the deft. were 
exorbitant & excessive; the whole course of 
dealing with pltf. in respect of interest & otherwise 
was harsh & unconscionable within Money- 
lenders Act, 1900 (c. 51); pltf. was entitled to 
relief; & in taking the account interest at the rate 
of 15 per cent. per annum would be allowed. 

(2) It is settled that the questions as to the rate 
of interest & whether the transactions are harsh & 
unconscionable are for the judge to decide 
(JOYCE, J.). 

(3) The accounts must be taken upon the footing 
of a lower rate of interest. I doubt very much 
whether, in the circumstances, 1 ought to allow 
more than 10 per cent., but I will allow 15 per 
cent., 20 per cent. being, in my opinion, more than 
ample to cover this fair average risk (JOYCE, J.).— 
IHALSEY v. WOLFE, [1915] 2 Ch. 330; 84 1. J. Ch. 
809; 1138 L. T. 720. 


.Innolation :—<As to (1) Folld. Cohen v. Jonesco (1925), 69 
Sol. Jo. 381. 


(d) Excessive Interest. 
406. Whether sufficient in itself to render trans- 
action harsh & unconscionable.|—/te A DEBTOR, 
Hep. THE DEBTOR, No. 376, ante. 





407. .] — PoncIonE v. Hiaains, No. 390, 
ante. 

408. ———-.] — SAMUEL v. NEWBOLD, No. 377, 
ante. 

409. .] — Deft., a director of a co. with an 





income of £1,000 a year & possessed of furniture 
& pictures of considerable value, being in want 
of £150 in order to pay sundry creditors, but not 
being in great necessity, as his creditors, though 
pressing for payment, were not threatening pro- 
ceedings, obtained a loan of £150 from pltfs., 
who were money-lenders, & gave them two 
promissory notes, one for £150 & one for £72, 
repayable respectively by twelve & six equal 
monthly ‘astalmenta, The notes each contained 
a default clause, the nature & effect of which 
deft. clearly understood, providing that on 


406i. Whether sufficient in tlself to 
render transaction harsh & unconscion- 
able.}—Held: interest amounting to 
several hundreds per cent. per annum, 


was, in the absence of explanation, 0 
monstrous as to show by | 
transaction was harsh & unconscion- 
able.— BALLANTYNE %. Evans (1921), 
24 Ww. A. L. R. 43.—AUS. 

406 ii. ——.]—THOMAS¥v. ASHBROOK, 
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default of payment of any instalment the whole 

of the amount of the note then remaining unpaid 

should become due & payable. The interest 
on the loan worked out at 75 per cent. per annum. 

Plitfs. obtained no security for the loan, but 

at the time were informed by deft. as to his 

financial position. Deft. paid off all the instal- 
ments of the £72 note, &, after paying seven 
instalments of the £50 note, made default, & on 
being sued for £62 10s., the balance, claimed relief 
under Money-lenders Act, 1900 (c. 51) :—Held: 
although the rate of interest was high, that fact 

did not of itself necessarily render the transaction 

‘‘ harsh & unconscionable,” & having regard to the 

risk & to all the circumstances of the case, amongst 

which the ct. was entitled to consider the fact that 
deft. understood the transaction, & without any 
misrepresentation or pressure by pltfs. voluntarily 
agreed to pay the interest asked, 75 per cent. per 
annum was a reasonable rate of interest, & not 

‘‘excessive ’? within the Act, & the transaction 

was not “harsh & unconscionable,” & deft. was 

therefore not entitled to relief.-—-CARRINGTONS, 

Lan. 7. Smrrn, [1906] 1 K. B. 79: 751. J. K. B. 

49; 931. T. 779; 54 WR. 4245 22 TL. R109 ; 

50 Sol. Jo. 171. 

Annotations :-—Distd. Samuel «. Bell (1905), 22 T. Th Re 118. 
Dbtd. Samuel v. Newbold, [1906] A. C. 461, Distd. Kruse 
v. Seeloy, (1024) 1 Ch. 136. 
410, ——-.] -— GiLASKIE 1, 

ante, 


Ginierin, No. 302, 


(c) Position of Parties. 


411. Lender taking advantage of borrower’s 
necessities.) —CARRINGTONS, Lrp. vv. VALERIE 
(1905), 49 Sol. Jo. 500. 

412. .} —- Bhar tv. BUCKWORTH, No. 326, 
ante. 

418. —-—.J—LrEvy v. Dorr, No. 306, ante. 

414. Parties on equal terms — Absence of pres- 
sure by lender.j—There had been a previous 
negotiation where the rate of interest was 30 per 
cent. which had failed to go through because the 
lady had not been candid, & in consequence deft. 
had refused to lepd her any money at all. The 
lady, according to deft.’s evidence, then begged & 
prayed him to lend her £300. She offered to pay 
interest at the rate of 40 per cent. instead of 80 
per cent. & also offered her daughter’s guarantee. 
One of the circumstances in this case undoubtedly 
was that deft. relied upon the guarantee. The 
pressure that was put upon pltf. was by other 
persons & not by deft. (per Cur.).—OAKES v. 
GREEN (1907), 23 T. I. R. 560. 





(f) Particular Instances. 


415. Loans to company promoter — Shares 
exacted as bonus for renewals.|—BONNARD v. 
Dorr, No. 286, ante. 

416. Transaction Induced by sending money— 
Borrower having recently refused loan—-No nego- 
tiation as to terms.]|—When a person who has 
recently refused a loan from a money-lender writes 
to him shortly afterwards in order to ascertain his 
terms, & the money-lender induces a transaction 
by sending him money & thereby avoiding the 
negotiation of terms, the transaction may be 
re-opened under Money-lenders Act, 1900 (c. 51), 
8. 1.—LEwIs v. Mie8 (1914), 30 T. L. R. 438. 


(1913) 21. R. 416.—IR. 

406 iii. ——.}—Excessive interest fs 
sufficient alone to render a transaction 
harsh & unconscionable & liable to be 
reopened.-—BALKIND v. RaLpu, [1918] 
N. e L. R. 929.—N.Z. 


If that the 
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E. (a), (b) i. & it., (c) & (d), F. (a) & (b).] 


417. Lender taking advantage of man of peculiar 
tastes—Borrower ignorant of value of money.]— 
Jacoss BroruErs v. Joicey (1919), 35 T. L. RK. 
862. 


D. Money-Lender’s Knowledge of Circumstances. 

418. Ignorance of facts material to fairness of 
transaction—Facts obtainable by reasonable inquiry 
—No defence to application for relief.|—.A moncy- 
lender cannot cscape the consequences of an 
application for relief under Money-lenders Act, 
1900 (c. 51), s. 1 (1), by showing that he was un- 
aware of facts material in determining the fair terms 
of the bargain, if reasonable inquiry on his part 
would have elicited those facts.—GARDE 1”. KER- 
MAN (1925), 41 T. L. R. 597; 69 Sol. Jo. 604. 


E. Nature of Relief. 
(a) In General. 
419. Statutory relief different from that given by 
court of equity.]—SAMUEI.1:. NEWBOLD, No. 377,ante. 


(b) Re-Opening Transaction. 
i. In General. 

See Money-lenders Act, 1900 (c. 51), s. 1 (1). 

420. Reduction of rate of interest.) — STIRLING 
v. MUSGRAVE, No. 388, ante. 

‘ -] —SALAMAN  ¥. 

JOHNSTONE, No. 396, ante. 

422. .} — Pitf., who was a moncy-lender, 
advanced £1,000 to deft. on July 29, 1914, & 
received from him a promissory note for £1,600 
payable in four consecutive monthly instalments 
of £400 each, the first instalment to be paid on 
Oct. 1, 1914. ‘here was a default clause to the 
effect that if any instalment was unpaid the whole 
amount was to become payable & interest at 60 
per cent. was to be paid from the date of default. 
Default was made in the payment of the first 
instalment. Deft. had an income of about £2,000 
a year, & was entitled to the reversion of certain 
property worth about £4,000 a year. Deft. had 
had previous transactions with pltf. & had settled 
them voluntarily. In an action on the pro- 
missory note :—Held: in the circumstances deft. 
was not entitled to relief under the equitable 
doctrine as to catching bargains made with 
expectant heirs & the past transactions ought not 
to be opened up, but as the terms on which the 
money was lent in the present case were out of all 
reason the transaction must be opened up under 
Money-lenders Act, 1900 (c. 51), 8. 1, & pltf. would 
have judgment for the principal with interest at. 
30 per cent.—WoOLFE v. LOWTHER (1915), 31 
T. L. R. 354. 

423. Direction of account.|—CARRINGTONS, 
LIp. v. VALERIE (1905), 49 Sol. Jo. 500. 

424. -}—HALSEY v. WOLFE, No. 405, 


BLAIR, BLAIR v. 











eens eee 





ante. 
Re-opening in bankruptcy.|—-Sce BANKRUPTCY, 
Vol. IV., p. 320, Nos. 3059-8061. 


qrmmemesrnte-ranitetate 


PART IV. SECT. 7, SUB-SECT. 1.— 
E. (b) i. 


420i. Reduction of rate of interest.) 
—GREGORY vw. Lucas (1914), 16 
W.A. L. R. 61.--AUS., 

420 ii. ——-.])—BalLry v, New SoutTn 
WaLEs MonT pr PitTk Drrosir & 
INVESTMENT Co., LTp., [1918] V. L. R. 
16.—AUS. 

420 iii. ——.) — WeELIS v. JOYCE, 
(1905) 2 I. R. 134.— IR. 


423i. Direction of account.J— 
Held: defts. should have leave to 





amend & also claim relief by way 
of counterclaiin under Money-lenders 
Act, 1911, to have the whole trans- 
action from the beginning ro-opened 
& au account taken & to be relieved 
from. payment of any sum in excess of 
the amount fairly 
principal, interest & charges.— STUART 
& STUART, LTD. v. 
N. Ss. R, 16.—CAN 


423 ii. ——— ———.]—PLUTo rv. WASH- 
INGTON FINANCE : 
(Alta.), [1923] 3). L. R. 280; (1923) 
2 W. W. R. 806.—CAN 


BOSWELL (1916), 50 long 


Corrn. & 


Monry anp Money-Lenpine. 


ii. Closed Transaction. 

425. Amount paid under. pressure of writ.) — 
Transaction re-opened under Money-lenders Act, 
1900 (c. 51), s. 1 (1), upon the ground that the 
interest charged was excessive & the transaction 
was harsh & unconscionable, the borrower being 
at the time in such a position that his agreement 
to repay was no guide as to what was a reasonable 
rate of interest to be charged. The transaction 
was re-opened after payment of the amount had 
been made under pressure of a writ of summons in 
an action.— SAMUEL v. BELL (1905), 22 T. L. R. 
118. 
426. Whether re-opened in absence of deception 
or pressure.]|—Where there has been no deception 
or pressure on the part of a money-lender the ct. 
will not re-open a closed transaction of loan.— 
MICHAELSON v. NICHOLS (1910), 26 T. L. R. 327. 
sale ade Al ry ae aoe ‘Kerman v. Wainewright (1916), 32 

.L. R. 295. 


427. -} —In an action by a money-lender 
the ct. gave deft. relief on the ground that the 
transaction was harsh & unconscionable, but 
declined in the circumstances to re-open a previous 
transaction which had been closed. 

There is no rule that in the absence of deception 
or pressure by the money-lender the ct. ought not 
to re-open a transaction which has been closed 
(PICKFORD, L.J.).—_-KERMAN v. WAINEWRIGHT 
(1916), 32 T. L. R. 295 ; 60 Sol. Jo. 336, C. A. 

428. Borrower consenting to judgment.] — 
Money-lenders Act, 1900 (c. 51), s. 1, which provides 
that a ct. may, in certain circumstances, re-open 
a money-lending transaction ‘* notwithstanding 
. +.» any agrcement purporting to close previous 
dealings & create a new obligation,’ does not 
empower a judge to re-open a money-lending 
transaction where the money-lender has brought 
an action in respect of that transaction, & deft. 
borrower has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata & 
not an agreement within the sect.—CoOHEN v. 
JONESCO, [1926] 1K. B. 119; 95 L. J. K. B. 100 ; 
90 J. P. 18; 42 T. L. R. 41; 70 Sol. Jo. 188; 
revsd. on other grounds, [1926] 2 K. B. 1, C. A. 





(c) Repayment of Money Paid. 

429. Lender returning shares given as bonuses—- 
Borrower repaying loan & reasonable interest.]— 
BONNARD v. Dotr, No. 286, ante. 

430. Sums paid in excessive interest.] — Parr 
v. Bonn, No. 304, ante. 


(d) Setting aside Sccurity. 

See Money-lenders Act, 1900 (c. 51), s. 1 (5). 

431. Amount realised by sale— Treated as 
amount due.|—RUETER v. BRADFORD ADVANCE 
Co. (1910), 26 T. L. R. 533. 

432. Contract to stand as security for amount 
advanced—With interest at reasonable rate.|— 
KRUSE v. SEELEY, No. 397, ante. 


PART IV. SECT. 7, SUB-SECT, 1.— 
E. (b) ii. 


426i. Whether re-opened in absence of 
deception or pressure.)—Held: in the 
absence of any active malpractice, 
deception, or unfair pressure on the 
part of pltfs., it was impossible to 
re-open dealings voluntarily settled so 
ag0.—STONE v, HAMILTON, [1918] 
21. R. 193.—IR. 

426 ii. ———.}—-MIDLAND DISCOUNT 
Co., LTD. t. MACDONALD, [1909] S. C. 
477; 46 Se. L. R. 331; [1909] 1 
8S. L. T. 125.—SCOT. 


ue in respect of 
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Part IV.—Monry-Lenpine. 


F. Practice and Procedure. 

saa (a) In General. 

- Concurrent actions in King’s Bench 
Chancery Divisions—Application to Five arose 
ings—By lender.|—A money-lender issued in the 
a Bs gan he Specially rongeles as claiming £450 

issory note signed by deft. The 
borrower admitted the facts, but said that various 
transactions between him & the money-lender 
were harsh & unconscionable, & a week after the 
issue of the writ in the K. B. Div. issued a writ 
against the money-lender in the Ch. Div. asking 
that these transactions might be re-opened & for 
an account. On a motion by the moncy-lender 
that the Chancery action might be dismissed with 
costs, as an abuse of the process of the ct., or 
stayed :—Held: the motion failed ; although the 
money-lender’s proceedings in the K. B. Div. 
came first in point of time, & although the K. B. 
Div. could decide all other questions between the 
parties on a counterclaim by the borrower, yet 
the Ch. Div. had the better machinery for taking 
accounts, which, moreover, were assigned to it by 
Jud. Act, 1873 (c. 66), s. 34 (3), & as a general rule 
it was preferable to allow that action to go on in 
which the burden of proof rested on pltf.; both 
actions must continue, unless the King’s Bench 
transferred or stayed the King’s Bench action, 
or until the Ct. of Appeal, which controlled both 
divisions, had pronounced judgment.—RECHNITZER 
v. SAMUEL (1906), 95 L. T. 75. 
Annotation :—Apld. Tumin v. Levi (1911), 28 T. L. R. 125. 
By borrower.] — (1) Deft., who 
had a number of transactions with pltf., a registered 
money-lender, offered pltf. just before the last 
sum he had borrowed had become due the balance 
of the principal & a sum for interest which the 
money-lender declined. The borrower thereupon 
issued a writ in the Ch. Div. claiming an account 
of all transactions between him & the moncy- 
lender, & a declaration that some of them were 
harsh & unconscionable, & for relief under Money- 
lenders Act, 1900 (c. 51). The moncy-lender 
shortly thereafter issued a writ in the K. B. Div. 
for the full amount said to be owing by the 
borrower. The borrower thereupon took out a 
summons asking for a stay of the proceedings in 
the K. B. Div. on the ground that they were an 
abuse of the process of the ct. in view of the pro- 
ceedings pending in the Ch. Div. :—Held: in the 
circumstance of the case, the proceedings in the 
K. B. Div. should be stayed. 

(2) In the present case £10 was due for the 
principal & as to that R. S. C., Ord. 14, could be 
appealed to, but it would be wrong to make use 
of that Ord. so as to alter the right of pltf. to an 
inquiry as to the interest. It would be an abuse 
of the Ord. to deprive a litigant of his right of 
action on the ground that one item of the action 
fell within the purview of the Ord. & I think such 
@& case was never intended to come into the short 
cause list (BUCKLEY, L.J.).—TumMIN v. LEVI 
(1911), 28 T. L. R. 125, C. A. 


Annotation :—As to (2) Folld. Bennett c. Stubbs, [1926] 
1K. B. 272. 


435. ‘* Excessive interest ’’—‘ Harsh & uncon- 
Scionable transaction ’’——-Whether questions for 
judge or jury.)—In an action to recover damages 
for trespass & conversion of pltf.’s goods, which | 














PART IV. SECT. 7, SUB-SECT. 1.— 
F. (a). 


motion for final 


1. General plea— Sufficiency of.] — 
CaSTLES v. FREIDMAN (1910), 11 
Cc. L. R. 580.—AUS. 


m. Part of claim admitted — Pay- 


ment in before appeal—Form of order on 
7 udgment 
v. McCormic, (1915) 2 L R. 402.—IR. 
PART IV. SECT. 7, SUB-BECT. 1.— 
F. (b). 


n. Interest primé facie excessive — 
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had been seised under a bill of sale, the question 
arose whether defts. were money-lenders, 
whether, if so, the interest charged & certain other 
charges were excessive ; & whether the transaction 
was harsh & unconscionable. It was contended 
that those questions, except as to whether defts. 
were money-lenders, were for the ct. & not for the 
jury :—Held: if there was any evidence upon 
them, the questions must be left to the jury.— 
BurRTON v. COMPANIES REGISTRATION AGENCY 
(1906), 23 T. L. R. 151; affd. on other grounds 
(1907), 23 T. L. R. 337, C. A. 


Annotations :-—Folld. Samuel v. Pazolt (1907), 23 _T. L. R. 
622. Consd. Abrahams vt. Dimmock, [1915] 1 K. B. 662. 


436. - ———.] — SAMUEL v. PAZOLT 
(1907), 23 é ke L. R. 622. 
ARRAN :-—Consd. Abrahams v. Dimmock, (1915) 1 K. B. 
IO. 


437. ——— ———.]— ABRAHAMS v. DIMMOCK, 


No. 439, post. 
438 —— ——.]— HALsEY v. WOLFE, No. 














405, ante. 

439. Basis of account — Allocation of payments 
—To interest or principal.)|—(1) Under Money- 
lenders Act, 1900 (c. 51), s. 1 (1), the questions 
whether the interest charged is excessive & 
whether the transaction is harsh & unconscionable 
are for the judge & not for the jury, though these 
questions may partly depend on the facts deter- 
mined by the jury. 

(2) In taking an account payments made from 
time to time by the borrower ought not to be 
allocated to the payment of principal instead of 
the interest. due from the borrower.—ABRAHAMS 2. 
Iimmock, [1915] 1 K. B. 662; 84 L. J. K. B. 
802; 112 1. T. 386; 31 'T. L. R. 87; 59 Sol. Jo. 
188; 78 J. P. Jo. 592, C. A. 


Annotations :-—Generally, Mentd. Kimpson v. Markham, 
(1921) 2 K. B. 157; simmons +. Crossley, [1022] 2 K. B. 
95, 


; CONTRACT, Vol. XII., p. 
481, Nos. 30389-3042. 

440. Loan secured by pledge -—— Judgment for 
money-lender—Terms of order restraining sale.)— 
CAVENAGH v. COHEN (1919), 147 L. T. Jo. 262. 

441. Form of judgment — Re-opening trans- 
action & directing account.|—-SAMUEL v. NEWROLD, 
No. 377, ante. 

442. Party seeking relief—-Ordered to pay costs.| 
---CARRINGTONS, Lip. v. VALERIE (1905), 49 
Sol. Jo. 500. 


(b) Application for Summary Judgment. 


See, generally, RS. C., Ord. 14. 

443. General principle.| -— T'umin v. Levi, No. 
434, ante. 

444, Interest prima facie excessive — Summary 
judgment for principal—-Whether summary judg- 
ment for interest-—-At reasonable rate.]—PARKER 
v. BRAND (1801), 7 T. L. R. 462, D.C. 

. .| — Where in an action by 
a money-lender to recover money lent with interest 
it appears that the interest claimed is primé facie 
excessive, the case cannot, as regards the claim 
for interest, be dealt with upon an application for 
summary judgment under HR. 8S. C., Ord. 14, but 
the action must go to trial for the purpose of having 
it determined whether the interest is so excessive 
as to render the transaction harsh & unconscion- 
able within Money-lenders Act, 1900 (c. 51), & 











Remission to county court.j—Held : 
having regard to the amount of interest 
claimed, amounting to £133 per cent. 
on the original loan of 230, it was not 
Nactbnas gh < allow ae poeta ve 
osed of by summary jurisdiction, 
deft. was entitled to have the case 
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Sect. 7.—Relief of borrowers: Sub-sect. 1, F. (6); 
sub-sect.2. Sect.8. Part V.] 


to entitle deft. to relief under that Act.—WELLS v. 
ALLOTT, [1904] 2 K. B. 842; 73 L. J. K. B. 1028 ; 
91L. T. 749; 58 W.R. 195; 20 T. L. R. 799, C. A. 
Annotations :—Folld. Dott v. Bonnard (1904), 21 T. L. KR. 

166. Distd. Lazarus v. Smith, [1908] 2 K. B. 266. Folld. 

Bennett v. Stubbs, (1026) 1 K. B. 272. Refd. Saunders v. 

Newbold (1904), 92 L. T. 67; Carringtons v. Smith, [1906] 

1K. B. 783; Parker v. Guinness (1910), 27 T. L. R. 129; 

Tumin ». Levi (1911), 28 T. L. lt. 125. 

446. ——- ——— Right to unconditional 
leave to defend.|—-Pltf., who was a money-lender, 
lent to deft. at various times sums of money 
amounting in all to £940, which, with a cash 
bonus of £100 agreed to be paid to pltf., made 
a debt of £1,040. Upon each advance deft. gave 
to plitf. a bonus in the shape of shares in a co. 
In this way pltf. received from deft. shares to the 
value of £1,800 & he also held an undertaking to 
deliver a number of other shares. Deft. brought 
an action in the Ch. Div. to have these trans- 
actions re-opened, & pltf. sued in the K. B. Div. to 
recover the £1,040. Upon an application in this 
latter action for judgment under Rh. S. C., Ord. 14, 
deft. alleged that the transactions were harsh 
& unconscionable & that he was entitled to relief 
under Moncy-lenders Act, 1900 (c. 51). The 
master & judge gave deft. leave to defend upon 
bringing £1,040 into ct. :—Held: the case was not 
one for lt. S. U., Ord. 14, & deft. must have uncon- 
ditional Ieave to defend.—Dorr v. BONNARD 
(1904), 21 T. L. lt. 166, C. A. 3 subsequent proceed- 
Hees sub nom. BONNARD v. Dorr, [1906] 1 Ch. 740, 








«tunotations :-—Folld. Bonnett v. St 26 2. ‘ 
Refd. ‘Tumin eee Cott), 28 Th fe 25, sa ies 
447, ——- ——- ——~ ——_.]—- Where pltf. in a 

money-lender’s action applies for leave to sign 

final judgment under R. 8. ©., Ord. 14, & deft. 

sets up a defence under Money-lenders Act, 1900 

(c. 51), but admits that he still owes some part 

of the moncy actually advanced, the proper order 

Is to order summary judgment for the amount 

admitted to be due without interest & to give 

Ivave to defend for the residue of the claim.— 

LAZARUS v. Smirn, [1908] 2 K. B. 266; 77 L. J. 

K. B. 791; 90 L. 1.77; 24'T. L. R. 6923 52 Sol. 

Jo. 481, C. A, - 

Annotations :—Refd. Parker v. : 

120; gation waren te ca i re eee 
448. —-— Whether case put into 
Short cause list.|—Where in an action by a money- 
lender to recover money lent with interest jit 
appears that the whole of the principal has been 
repaid with interest thereon at the rate of 75 per 
cent. & that the sole issue is whether the interest 
claimed is so excessive as to render the transaction 
harsh & unconscionable within Money-lenders Act, 

1900 (c. 51), the case cannot be entered for trial 

in the short cause list under R. S. C., Ord. 14.— 

BENNETT v. STUBBS, [1926] 1 K. B. 272; 95 

L, J. K. B. 384; 134 L. 'T. 307, ©. A. 
449. -—- —_- -——- —__.]~In a money- 

Jender’s action properly brought before the judge 

or master at chambers on a specially indorsed writ 

supported by an affidavit in proper form the judge 
or master still retains the full jurisdiction, under 

R. 8S. C., Ord. 14, to direct: a disputed claim for 
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interest, alleged to be excessive, to be sent to the 
short cause list for trial, but that jurisdiction ought 
to be exercised very sparingly & only in simple & 
plain cases.—GLASKIE v. WATKINS (1927), 43 
T. L. R. 314. 


SUB-SECT. 2.—APART FROM MONEY-LENDERS 
ACTS. 
450. Principle of relief— Applicant must do 
what is fair & equitable.|—-SAMUEL v. NEWBOLD, 
Ne 377, ante. 








: .| — LODGE v. NATIONAL UNION 
INVESTMENT Co., Lrp., No. 303, ante. 

452. Loan advertised on ‘‘easy terms ’’ — 
Money lent on very hard terms—Misrepresenta- 
tion.|—Deft., a money-lender, issued an advertise- 
ment headed, ‘‘ Money on easy terms,’’ & contain- 
ing a statement that money would be advanced 
on note of hand to, among others, farmers, on easy 
terms, & on reversions, etc., at 5 per cent. 
No other rate of interest was mentioned in the 
advertisement. Pitf., a farmer, having seen the 
advertisement, went to deft.’s office, & applied 
for a loan of £100. He swore that deft.’s agent 
then told him he could have it at 5 per cent., & 
after negotiations agreed to take 44, & that he 
executed a bill of sale, as he believed, to secure 
£100, with interest at 4} per cent. by weekly 
instalments. ‘The bill of sale was in fact a security 
for the repayment of £150 by weekly instalments 
of £2 10s. In an action to set it aside :—Held: 
where a man represented tothe public by advertise- 
ment that he would lend money on easy terms, 
& afterwards lent it on very hard terms, the onus 
lay upon him to show that he had removed from 
a borrower’s mind the impression produced by such 
representation, & clearly explained to him the 
terms on which the loan had been made.— 
MOORHOUSE ¥v. WOOLFE (1882), 46 L. T. 374. 
Annotation :—Refd. Gordon v. Strect, [1899] 2 Q. B. 641. 

Relief against unconscionable bargains.|—See 
HNeuity, Vol. XX., pp. 249, 250, Nos. 140-145 ; 
FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 266-279, 280, Nos. 903-1049, 1058, 
1059. 

Relief against penalties on default of payment.|— 
See Equity, Vol. XX., pp. 516, 517, 518, 519, 
Nos. 2436, 2441, 2451-2461. . 


ee ee 


Sect. 8.—OFFENCES BY MONEY-LENDERS. 

453. Sending circulars to minors—Circular sent 
to undergraduate—To address in university town— 
Betting & Loans (Infants) Act, 1892 (c. 4), s. 3.j— 
A circular sent to a person at an address in a 
university town is not sent to a person “at a 
university ’’ within above sect., unless the sender 
knows that the address is that of a house at which 
undergraduates are permitted by the university 
authorities to reside.—MILTON v. Strupp, [1910] 
2K.B.118; 79L.J.K.B 638; 102 L. T. 5738; 
74J.P.217; 26T. L. R. 392. D.C. 

454. —— ‘‘Send or cause to be sent ’’—Betting 
& Loans (Infants) Act, 1892 (c. 4), s. 2.])—Resp., 
who carried on business as a money-lender, 





(1878), | 


laws, for the payment of interest, still 
2C. L. R. 433.— | if & 


any dispute as to such contract 
oxists, it is the duty of the ct. to see 
that the parties to any agreement for 
payment or exorbitant interest clearly 
understood the bargain before effect 
will be given to it.—TEETER v. ST. 
JOHN (1863), 10 Gr. 85.—CAN. 


—~— Borrower 
bargat 


by _competent 
the usury 
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gave instructions to his clerk to send a n 
of money-lending circulars to sone 
lieutenants in the army. He knew that many 
second lieutenants were minors, & he told his 
clerk to send the circulars to captains & lieutenants 
but not to second lieutenants. Without his know- 
ledge the clerk sent one of the circulars to a second 
lieutenant, who was in fact under twenty-one 
years of age. The circular invited the person 
recelving it to borrow money. The magistrate 
held that resp. did not send or cause to be sent the 
circular to the minor, but that,i! »he was bound by 
the act of his clerk, he had reasonable ground for 
believing that all persons to whom the circulars 
were sent were of full age, & he accordingly dis- 
missed the summons :—Held : there was evidence 
upon which he could so find.—Purtic PRrose- 
CUTIONS DIRECTOR v. WITKOWSKI (1911), 104 L. T. 
45335 75 5.P.171; 277.1. 8.2113 28 Cox, CC, 
425, D.C. | 

455. —-— Reasonable grounds for believing 
minor of full age—Money-lenders Act, 1900 (c. 51), 
s. 5.] — PuBLic PRosEcuTIONS Director v. 
WITKOWSKI, No. 454, ante. 

456. ——_— -——~ Conviction of money-lender — 
Right to indemnity against addressing agency.|/— 
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Plitfs., who were money-lenders &, as such, issued 

from time to time circulars to the public, employed 

defts. to address & send out circulars on their 
behalf. No circular was to be sent to a minor. 

Owing to the negligence of defts. a circular was sent 

to a minor, & in respect thereof pltfs. were con- 

victed & fined undcr Betting & Loans (Infants) 

Act, 1892 (c. 4), s. 2, & Money-lenders Act, 1900 

(c. 51), 8. 5. Pitfs. claimed to be indemnified by 

defts. in respect of the fine & the costs they had 

had to pay :—Held: as pltfs. had been convicted 
of sending the circular without having reasonable 
ground for believing the addressee to be of full 

age, the claim was not maintainable.—LESLIE (R.), 

Lrp. v. RELIABLE ADVERTISING & ADDRESSING 

AGENCY, Lrp., [1915] 1 K. B. 652; 84 1. J. K. B. 

710; 112. 7. 94735 31 TAL. RR, 182. 

Annotations «-~Mentd. Proops v. Chaplin (1920), 37 T. L. 2. 
112; Weld-Blundell r. Stephens, | 1920) A. C. 256. 
Failure to register.|——See Part IV., Sect. 2, sub- 

sect. 1, ante. 

Carrying on business in other than registered 
name.|-—-Sce Part 1V., Sect. 2, sub-sects. 2, 4, 
ante, 

Carrying on business at other than registered 
address.|—See Part 1V., Sect. 2, sub-sect. 3, ante. 


Part V.-. Loans to Local Authorities. 


Sce LocaL GOVERNMENT, Vol, XXAILI., pp. 18, 
19, 87-89, Nos. 70-75, 579-589 ; Punic HEALTH. 

457. Power of poor law guardians to borrow 
money—For immediate redemption of outstanding 
instalments on loan—-Without consent of lender. |— 
34 & 35 Vict. ¢. 11, 8. 2, does not enable poor law 
guardians to borrow money & redeem at once the 
outstanding instalments of a loan contracted since 
the passing of 34 & 35 Vict. c. 11, & repayable 
by instalments according to the form of security 
entered into under the authority of the Acts therein 
referred to, where the persons to whom the loan 
is owing do not consent to such immediate 
redemption.—WrEst Derry UNION v. METRO- 


POLITAN LikE ASSURANCE Socipty, [E897] A.C. 

O47; 661, J. Ch. 7226: 77 1. 9. 284; Of J. 2. 

620; 18-'TN. R. 5386, UL. 3 affy. S.C. aub nom. 

Wesr DERBY UNION CUARDIANS vt. METRO- 

POLITAN LIFE ASSURANCE Sociery, Wrst DERBY 

UNION GUARDIANS ¢. PRiesTMAN, [1807}) 1 Ch. 

335, CL A. 

Annotations: ~-Mentd. Dartford RK. CG.» Bexley Heath Ry. 
(1897), 67 L. J. Q. BK. 2815 Shoffleld Corpn, v. Sheffield 
Kleetrie Light Co., [1808] 1 Ch. 203; Re New River Co. 
& Metropolitan Water Board (104), 68 J. 2. 3205 A.-G. 
©. Liverpool Corpno., (L922) § Ch. 2nd. 

Power of education authority to ralse temporary 
loan.|—See Epucation, Vol. AXTX., p. 574, No. 


123. 


PART V. 
q. Conclusiveness of entry in plaintiff's books—As to name of borrower. J—Ginpertr v. Porren (1844), 2 Korr, 300,—CAN., 
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MONEY PAID. 


See Acency; Contract; Gaminc AND Wacerinc; Monry 4np Money-Lenpine. 


MONEY PAID INTO COURT. 


See County Courts; Mayor’s AND City or Lonpon Court; PLEADING; PRACTICE 
AND PROCEDURE. 


MONITION. 


See ECCLESIASTICAL LAw. 


MONOPOLIES. 


See Patents AND INVENTIONS; TRADE Marks, TRADE NAMES, AND DESIGNs. 


MONTH. 


See TIME. 


MONUMENTS. 


Sec BuRIAL AND CREMATION ; CHARITIES; EccLEsIAsTICAL LAw; Oprren SPACES AND 
RECREATION GROUNDS. 
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MORTGAGE. 


PART I. NATURE OF MORTGAGE 
Secr. 1. IN GENERAL . ‘ 
SecT. 2. PERSONAL OBLIGATION TO Pay Dest 
SEcT. 3. PLEDGE OR SECURITY FOR DISCHARGE OF DEBT 


Sect. 4. RiGHY OF REDEMPTION . 
SUB-SEcT. 1. RiGHT ESSENTIAL 
SUB-SECT. 2. OMISSION OF PROVISO FOR RuOwuTION j 
SUB-SECT. 3. PROVISO FOR REDEMPTION IN SEPARATE ne : 


Sect. 5. RiacuT or FORECLOSURE 


Sect. 6. MORTGAGE DISTINGUISHED FROM OTITER SIMILAR 'I"RANSACTIONS 


SuB-sEcT. 1. SALE WITH OPTION OF REPURCHASE 
SuB-SECT. 2. PAWN OR PLEDGE 

SuB-sEcT. 3. LIEN 

SuB-secT. 4. RENTCHARGE 


PART IJ. CLASSIFICATION OF MORTGAGES 
Sect. 1. LEGAL MORTGAGES 


Sect. 2. EQUITABLE MORTGAGES . F : : ; 
SuB-SECT. 1. NECESSITY FOR MEMORANDUM IN WRITING . 
SuB-SECT. 2. AGREEMENT FOR MORTGAGE 


A. In General . ; 
B. Enforcement of Agreement ; 
C. Provisions to be Inserted in Mortgage 


SUB-sECT. 3. MORTGAGE OF ISQUITY OF REDEMPTION ; ; 
SuB-SECT. 4. MORTGAGE OF EQUITABLE INTERESTS IN PERSONAL PROPERTY 
SUB-SECT. 5. MORTGAGE BY DEPOSIT OF DEEDS 


A. In General. ‘ 
B. What Documents may ‘bo Deposited 
C. Deposit of Deeds and Memorandum 
D. Deposit of Deeds without Memorandum 
(a) In General . 
(b) Deposit by Mistake 
(c) Deposit for Special Purpose 
. Deposit of Part of Deeds 
. Duty of Mortgagee to Examine Deeds 
. Extent of Security Created . 
(a) Past Advances 
(0) Future Advances . ‘ 
. With Whom Deeds Deposited 
. Extent of Property Charged 
. Parting with or Loss of Deeds 
. Sub-Mortgage by Deposit 
. Right of Mortgagee . : ; ; ; : : 
SuB-SECT, 6, MEMORANDUM OR AGREEMENT WITHOUT DEPOSIT OF DEEDS 
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C. Mortgagee with Notice of Subsequent Incumbrancers 
SuB-sEcT. 8. RiGHT TO DELIVERY OF TITLE DEEDS 

A. When Arising. 

B. Persons entitled to Delivery 

C. What Documents must be Delivered 

D. Mortgagee’s Right of Detention ‘ ; ‘ ‘ 
Sup-secT. 4. STATUTORY JURISDICTION TO STAY PROCEEDINGS ON PAYMENT IN 


DISCHARGE P . ‘ : ; 


A. Action for Possession . 
B. Action on Personal Covenant 
SuUB-SECT. 5. MoDE OF RECONVFRYANCE . : : . : ‘ ; 
A. Freeholds . 
B. Copyholds . 
©. Leaseholds . 
D. Other Property . 
EH. Satisfaction of Registered Charges 
F. Stamps ; ; 
SUB-SECT. 6. VESTING Sues: INSTEAD OF RECONVEYANCE 
A. Where Mortgagee an Infant. . 
a Where Mortgagee a Lunatic or Person of Unsound Mind . 
C. Under Trustee Acts : : ; . 
(a) In General . : 
(b) Where Heir-At- Law aut of J unlsdictionce or Hannob be found 
(c) Where No Heir-At-Law or Personal Representative . 


SUB-sSECT. 7. Costs OF RECONVEYANCE . 
Srct. 4. By MERGER . . 
SuB-skcT. 1. MERGER AT LAW 
SuB-skctT. 2. MERGER IN Equiry . : ; ‘ : ; ‘ ¢ ‘ 


A. In General . 
B. Mortgagor Discharging Prior Charge ; 
', Purchaser of Equity of Redemption Discharging Mor tea 
D. Person Not Personally Liable Discharging Mortgage 
E. Mortgagee Purchasing Equity of Redemption. 
K'. Charge acquired by Limited Owner ; 
(a) Tenant for Life 
(6) Tenant in Tail ‘ . 
G. Rebuttal of Presumption in favour of or <aeaindt Merger , 
(a) Express Intention , 
(b) Implied Intention of Absolute Owner 
i. Benefit of Owner . 
ii. Subsequent Dealings with Property Charged 
iii. Transfer of Charge to Trustee . : 
iv. Other Acts of Owner ; 
(c) Incapacity of Owner 
(d@) Evidence. 


SuB-sEcT. 3. MERGER OF LOWER IN Wiens Sees ; 


A. In General : ‘ : : : ; 
B. Mortgage to Secure Existing Debt ; ; ‘ ‘ ‘ 
C. Effect of Judgment for Mortgage Debt . ; ; . 
D. Effect of Legal Mortgage on Equitable Charge 


PART XV. AVOIDANCE OF MORTGAGES . . ° : ° ‘ . ‘ . 
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PART XVI. ACCOUNTS. , P : ; : : 


SEcT. 1. GENERAL ACCOUNTS 
SUB-sEcT. 1. IN GENERAL : : : : : : 
SUB-sEcT. 2. ON WHom BINDING . ; ‘ ; : 
SUB-sEcT. 3. APPLICATION OF MONEY Rack BY MORTGAGEE 
SUB-sECT. 4. WHAT MAY BE ALLOWED TO MORTGAGEE 


A. In General . ‘ ; 
B. Repairs and Improvements ; 
C. Insurance Premiums 

D. Expenses of Sale. 


E. Interest on Expenses . . ; 2 ; 
SUB-SEcT. 5. Proor oF DEBT ; : 
SUB-SEcT. 6. RicuT To SEr-OFF . : ‘ , 
SUB-SECT. 7. RE-OPENING ACCOUNTS 

A. In General , 


B. Parties in Fiduciary Relationship . 


SEcT. 2. ACCOUNTS BY MORTGAGEE IN POSSESSION 
SUB-SEcT. 1. LIABILITY TO ACCOUNT ; ; ; ‘ 
A. In General . ‘ 
B. After Assignment ‘ 
C. To Subsequent Incumbrancers ; ‘ ‘ ; 
D. Welsh Mortgages : : ‘ ; ; ; ‘ 
SUB-SECT. 2. How TAKEN ‘ . 
SUB-SECT. 3. WHAT MAY BE CHARGED AGAINST Momolees 
A. In General . j ‘ ; : ; : 3 ; 
B. Occupation Rent , : ‘ ; ‘ : ; 
C. Interest ‘ ‘ , ; : ; , : ‘ 
SUB-SECT. 4. WHAT MAY BE ALLOWED TO MORTGAGEE 
A. In General . ; : 
B. Expenses of Management 
C. Repairs and Improvements . 
SuB-sEcrT. 5. ACCOUNTS WITH REstTS 
A. In General . 
B. When Ordered 
(2) In General . ; 
(6) Interest in Arrear on Entry into Possession 
(c) Interest Not in Arrear on Entry into Possession 
(d@) Rents Exceeding Interest. 
(e) Mortgagee Not Originally Liable 
C. Effect of Order . . 
Sect. 3. INTEREST 


Secr. 4. PRACTICE 


PART XVII. INTEREST ON MORTGAGES . 


Sect. 1. IN GENERAL . ; 
Secr. 2. InrTEREST ON MORTGAGE DEBT 
SUB-SECT. 1. EXPRESS PROVISION FOR Pavaunt 
Sus-sEcr. 2. No Express PROVISION FOR PAYMENT 
Srect. 3. INTEREST ON SuMS OTHER THAN MortTGaGEe DEBT . 
Sus-sEcr. 1. IN GENERAL . 
SuB-sEcr. 2. REPAIRS AND Taenov eee 
SuB-sEcr. 3. RATE OF INTEREST 
Sect. 4. RATE OF INTEREST : 
SUB-SECT. 1. REDUCTION ON PUNCTUAL PAYMENT : : 
SUB-SECT. 2. INCREASE ON FAILURE OF PUNCTUAL PAYMENT . 
SuB-sect. 3. ON SUMS OTHER THAN MORTGAGE DEBT 
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SECT. 
SECT. 
SECT. 
SEcT. 
SECT. 
SECT. 
SEcT. 
SECT. 
Sper. 
SECT. 
SEcT. 
SECT. 


5 
6 
1. 
8 
9 


MortTGAGE. 


. COMPOUND INTEREST 
- OVERPAYMENTS AND Uist ainnba Cases 


INTEREST BY WAY OF DAMAGES 


. INTEREST ON REDEMPTION 
. INTEREST APTER JUDGMENT 


10. INTEREST AFTER MASTER’S REPORT 


11. 
12. 
13. 
14. 
15. 


16. 


INTEREST AFTER TRANSFER 

INTEREST AS AGAINST PUISNE ucowaNenis 
INTEREST ON MORTGAGES OF SETTLED PROPERTY 
EFFECT OF TENDER : 

EFFECT OF STATUTES OF TareoN 

OTHER CASES 


PART XVIII. COSTS, CHARGES, AND EXPENSES 
SEcT. 1. IN GENERAL . 


SECT. 


2. 


Costs OF MORTGAGE Pek waneison : 


SuB-sEcT. 1. IN GENERAL 
SuB-sEcT. 2. ABORTIVE NEGOTIATIONS 
SuB-skcT. 3. DISCHARGE OF MORTGAGE . 


SEcYr. 


3. 


Costs OF KORECLOSURE, SALE AND enue 


SuB-secT. 1. IN GENERAL 
SUB-SECT. 2. PLAINTIFF’s COSTS 
Sup-sEecr. 3. DEFENDANT'S COSTS . 


A. In General . : 

B. Defendant having No Interest claiming No Interest 

C. Defendant having Interest disclaiming before Action 

D. Defendant having Interest disclaiming only after Action 


SuB-sECT. 4. WHERE MORTGAGEE DEPRIVED OF, OR ORDERED TO PAY ens 


A. Default in Reconveying 

B. Unreasonable or Vexatious Conduct ‘ 
©. Unsuccessful Resistance to Claim to Redecm . 
LD. Mortgagee setting up Untenable Claim . 

EK. Refusal of Tender d 

¥. When Mortgagee fully paid 

G. Other Cases ; 


Sup-sEecr. 5. TAXATION. ; 
SuB-SECT. 6. SECURITY FOR CosTs. 
SuB-sEcT. 7. APPEALS AS TO COSTS 


SECT. 
SrcrT. 
SEcT. 
Sxrcr. 
SECT. 
SECT. 
SECT. 


SECT. 
SECT. 


4. 


CHAS A 


10. 


11. 
12. 


Costs OF COMPLETING SECURITY : 

Costs OF ASSERTING OR DEFENDING TITLE 

Costs OF SPECIAL APPLICATIONS 

Costs OF RECOVERING DEBT . 

Oosts OF SUCCESSIVE INCUMBRANCERS 

. E¥F¥FecT OF INSTITUTION OF ADMINISTRATION Paoceepinnn 
ACTION TO REALISE SECURITY By SAL. 
ACTION FOR ACCOUNT 
TAXATION 


Sub-sEcT. 1]. IN GENERAL ; 
SuB-sEcT. 2. FORECLOSURE, SALE AND RROEMETION 
13. APPEALS 


SEcT. 


PART XIX. RENT AND MORTGAGE RESTRICTION ACTS 
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Part I.—NaturE or MorTcGAGE. 


Bills of Sale ‘ See BILLs OF SALE. 


Building Societies - 35 BUILDING SocreTies. 

Fraudulent Preference » BANKRUPTCY. 

Friendly Societies - 9» E'RIENDLY SOcCIRTIEs. 

Interest on Money - », MONEY AND Money- 
LENDING. 

Judgments, Enforce- 

ment of . : : » EXECUTION; JuDG- 

MENTS; MAGIS- 
TRATES. 

Maritime Liens . : »» SHIPPING. 

Pledges . ; ‘ »» PAWNS AND PLEDGES. 

Solicitor’s Lien . ‘ »» SOLICITORS. 
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Suretyship ‘ . See GUARANTEE. 
Tender in Coin . : »» CONTRACT. 
Trustee’s [Tien . - yy LIEN; TRUSTS AND 
TRUSTEES. 
Unconscionable Bar- 
gains. » EQUITY; FRAUDU- 
LENT AND VOID- 
ABLE CONVEY- 
ANCES; MONEY 
AND MONEY-LEND- 
ING. 


Vendor and Purchaser . Sate or LAND. 


a 


Part |.—Nature of Mortgage. 


SEcT. 1.—IN GENERAL. 

See Law of Property Act, 1925 (c. 20), s. 205 (1) 
(xvi), Sched. I., Parts VII. and VIII.; Trustee Act, 
1925 (c. 19), s. 68 (7); Settled Land Act, 1925 
(c. 18), s. 117 (1), (xi.). 

1. Definition—Conveyance of property as se- 
curity for payment of debt—Or discharge of other 
obligation.|—-(1) A mtge. is a conveyance of 
property as a security for the payment of a debt, 
or the discharge of some other obligation, & the 
security is redeemable on such payment or dis- 
charge, & any provision inserted to prevent such 
redemption is a fetter on the equity of redemption, 
& is void; but the amount or nature of the debt 
or obligation is not a fetter. 

(2) A mtgee. may in the mtge. stipulate for a 
collateral advantage for himself, provided that 
the bargain is not unconscionable or oppressive ; 
& there is no presumption that where a mtgec. 
has stipulated for such a collateral advantage it 
has been obtained by pressure. 

(3) A covenant in a mtge. of a term of years 
that the mtgor. will, during the residue of the term, 
notwithstanding that all principal moneys & 
interest may have been paid, pay to the mtgee. 
one-third of the net profit rental derived from any 
underlease or tenancy affecting same, with 
provisions for continuing the relative positions of 
mtgee. & mtgor. for the purpose of securing the 
said share of rental, is not void as clogging the 
equity of redemption. 

(4) The right to redeem is not a personal right, 
but an equitable estate or interest in the property 
mtged. (LINDLEY, M.R.).—SANTLEY v. WILDE, 
[1899] 2 Ch. 474; 68 L. J. Ch. 681; 81 L. T. 393; 
48 W.R. 90; 15 T. LR. alas A. ries. AUER 

} :— - Noak », tice, 
sai veer chee 24 F Londen’ Osten a Westminster Bank v, 

Tompkins, (1918) 1K. B. 515. 48 to (2) Refd. Kreglinger 

v. New Patagonia Meat & Cold Storage Co., [1914] A. C. 

25. As to (3) N.F. Noakes v. Rice, {1902] A. C. 24. 
Orerd Henaes Putte te cata BONY 

Rela. Kreglinger vw. New Patagonia Meat & Cold Storage 

Co., [1914] A. C, 25. 

2. Conditional devise—Gift over in default of 
performance.]—MAan’s (Sin THOMAS) CASE (prior to 
1695), cited in Freem. Ch. at p. 206; 22 E. KR. 1162. 
_1nnotation :-—Mentd. Anon. Case (1695), Freem. Ch. 206. 


For purposes of Conveyancing & Law of Property 
Acts.]—See, now, Law of Property Act, 19265 (c. 20), 
ss. 205, 207, sched. VII. 

For purposes of Increase of Rent & Mortgage 
Interest Acts.]—See Part XIX., post. 

Bills of sale.|—-Sce Biuuts or SAE, Vol. VII., 
pp. 5 et seq. 

Mortgage distinguished from similar _trans- 
actions. |— See Sect. 6, post. 





Sect 2.—PERSONAL OBLIGATION TO PAY DEBT. 


3. General rule.}-— [A mortgage] consists of 
two things; it is @ personal contract for a debt 
secured by an estate, & in equity the estate is no 
more than a pledge or security for the debt 
(PLUMER, V.-C.).—QUARRELL v. BECKFORD (1816), 
1 Madd. 269; 56 EH. R. 100. 

.innotations :—Relfd. Archdeacon v. Bowes (1824), M‘Cle. 
149; Wilson v. Motealfe (1820), 1 Kuss. 6303 Lewes v. 
Morgan (1829), 3 Y. & J. 304; Smith wo. Pilkington (1859), 
1 De G. FF. & J. 1203 Charles vr. Jonos (1887), 35 Ch. D. 
o44; Kiley v. Read (1897), 76 L. T. 30; Bagot v. Chapman, 
11907) 2 Ch. 222. entd. Wood o. Surr (1854), 19 Beav. 
551; Krehl v. Park (1875), 10 Ch. App. 334; Brown v. 
Burdett (1887), 37 Ch. Ld. 207. 

4. -] — It has been decided that if there 
is no covenant & no accompanying bond, there is 
still the implied promise to pay; & if there is a 
time fixed either by recital or otherwise for the 
repayment, in many cascs depending upon the 
construction of the instrument, the ct. will imply 
even a covenant to pay. That being so, every 
mtge. contains within itself, so to speak, a personal 
liability to repay the amount advanced (JESSEL, 
M.R.).-SUTTON v, SUTTON (1882), 22 Ch. D. 511; 
62 Ll. J. Ch. 3383; 48 L. T. 95; 31 W. R. 369, 
C. A. 

.innotalions :-—Mentd. Foarnside v. Flint (1883), 22 Ch. ID. 
570; te Powers, Lindsell v. Phillips (1885), 30 Ch. J). 
291; Firth v. Slingsby (1888), 58 L. T. 481; Re Frisby, 
Allison v. Frisby (1889), 43 Ch. D. 106; He Turner, Turner 
v. Spencer (1894), 43 W. It. 153; Jte England, Steward v. 
England, [1895] 2 Ch. 820; Kibble v. Fairthorne, [1895] 
1 Ch. 219; Powell v. Kempton Park HKacecourse Co., 
[1897] 2 Q. B. 242; Barnes v. Glenton, [1899] 1 Q. B. 

885; London & Midland Bank v. Mitchell, [1899] 2 Ch. 

161; Kirkland v. Poatfield, [1903] 1 K. B. 756; Hervey 








PART 1. SECT. 1. 
a. Essentials of gg a J—The three 
c h m 


of an E tge. are 
erecoual should: bind him: 


pro 


transfer should be made subject to a 
viso that the mtgee. 
the property to the mtgor., upon pay- 
ment by him of the mtge. money on 
the day on which the m 


PART I. SECT. 2. 


3i. General rule.}—Where there is 
nothing to show a contrary intention 


wil] reconvey 


r. bound 


of the parties, every mtge. carries with 
me “es. (il) that the property himself to repay the same.— NARAYANA | it a personal liability to pay the money 
fateed should be transferred absolutely | AYYAB_ 2. ENKATARAMANA AYYAK | advanced; but a mtgee. must sue for 
to the mtgee., (ili) that such absolute (1902), I. L. R. 25 Mad. 220.—IND. his remedy against the property first.— 
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Sect. 2.—Personal obligation to pay debt. 
4: Sub-sects. 1 & 2.] 
HE laa (1905), 22 T. L. R. 93; 
(ig 06),22T. L. R. 81 a ceey. Howard ov. L 
1907) 1 Ch. 330 ; Shaw ’e. Crompton [1910] 2 K. 
e Turner, Klaftenber er v. Groombridge (1917) 1 
422: Re Jordison, Raine v. Jordison, (1042) 1 Ch. ian: 
Re Jauncey, Bird v. Arnold, [1926] Ch. 4 


5. No covenant for repayment—Simple contract 
debt.|—THomas v. TERRY (1715), Gilb. Ch. 110; 
25 BE. R. 77. 

6. -.|—A man mortgages his estate 
without covenant, yet because the money was 
borrowed. the mtgee. becomes a simple contract 
creditor & in that case the mtge. is a collatcral 
security, & if there is a bond or a covenant then 
there is a collateral security of a higher species 
but no higher by means of the mtge. merely 
(LoRD THURLOW, C. ).— ANCASTER (DUKE) v. 
MAYER (1785), 1 Bro. C. C. 454; 28 H.R. 1237. 
Annotations :-—Retd. Bagot v. Chapman, ( 1907] 2 Ch. 222. 

Mentd. Webb v. Jones (1786), 2 5; Ne 60; Brumimel 

”. Prothoro an 6), 3 Ves. ie an on v. Knowlton 

(1796), 3 Vos. 107; Reado v. Litehtield (1797), 3 Ves. 

475; Tait v. Northwick (1799), 4 Ves. 816; Hartley v. 

Hurle (1800), 6 Vos. 640; Watson v. Brickwood (1804), 

0 Vos. 447: Hancox v. Abbey (1805), 11 Ves. 179; 

one Blundell (1815), 3 Mer, 193; Greene v. Greone 

(1819), 4 Lushington . Sowell (1827), 1 Sim. 

436; Blok oes ri ee (1842), 2 Hare, 40; Collis v. 

Robins (1847), 1 Do G. & Sm. 131. 

7. -|—Where a mortgage deed con- 
tains no covenant for repayment, so that no 
action can be maintained on the deed, debt for 
money lent may be brought in the ordinary 
indebitatus form.—-YATES v. ASTON (1843), 4 
Q. B. 182; 3 Gal. & Dav. 3851; 12 L. J. Q. B. 
160; 7 Jur. 83; 114 E.R. 866. 

Annoaiong: Ret. Barber ¢. Butcher rg tae 8 Q. 3B. 863; 
Mathew v. Blackmore (1857), 1 H. N. 762. Mentd. 
Price v. Moulton (1851), 10 GC. B. 561: > Painter v. Abel 
(1863), 3 New Kop. 83. 

-}] — very mtge., though no 

covenant or bond to pay the moncy, implics a 

loan, & every loan implies a debt; therefore an 

heir of a mtgor. shall compel an application of the 
personal estate to pay off a mtge., notwithstanding 
there was no covenant, etc., from the mtgor.— 

KING v. KiNG (1735), 3 P. Wms. 358; 24 HE. R. 

1100. 

Annotations :—Refd. Bagot. v. Chapman, [1907] 2 Ch. 222. 
Mentd. Wainowright v. Elwell (1816), 1 Madd. 627. 

9. .]—SvutTtTon v. SUTTON, No. 4, ante. 

10. When court will imply covenant -|— 
Sutton v. SuTron, No. 4, ante. 

11. Effect of covenant for repayment — Opera- 
tion not dependent on passing of estate by deed.|—— 
In a mtge. deed a covenant for the payment of the 
mtge. money does not depend on the passing of 
the estate by the deed.—NORTHCOTT v. UNDERHILL 
(1698), 1 Ld. Raym. 388; 1 Salk. 1990; 91 EK. R. 
1157. 

Aeon :—Mentd. Johnson v. 


12. Specialty debt.)— ANCASTER (DUKE) v. 
MAYER, No. 6, ante. 
Liability of trustees.|—-See Nos. 369-371, post. 


Sects. 3 & 


De Beauvais v. Green 
ae re 


























Wilson (1740), Willos, 





MUSAHEB ZAMAN KHAN wv. INAYAT-UL- 
LAH (1802), 1. L. R. 14 All. 513.—-IND. 343; 4 


— SHORE t. WEBER (1913), 24 W. L. R. 
W. W. R. 714; 11D. iG. R. 
ae : Sask. lL. R. 75.-——CAN. 
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Sect. 3.—PLEDGE OR SECURITY FOR DIS- 
CHARGE OF DEBT. 

18. Property conveyed the security for the debt.] 
~—~QUARRELL v. BECKFORD, No. 3, a 

14, ——.]—SANTLEY v. WILDE, No. ‘1, ante. 

15. Effect of proviso for redemption not in 
conformity with title.|—When a mtge. is made by 
an instrument not containing a recital of any 
intention of doing more than making a mtge., the 
ct. regards the instrument with an inclination to 
believe that nothing more was intended than that 
which was necessary to make the estate a security 
to the mtgee. for the money advanced; & the 
mere circumstance that the proviso for redemption 
points in terms to a mode of reconveyance of the 
interest not in conformity with the title, is generally 
not sufficient to induce the ct. oc depart from the 
presumption (KNIGHT BRUCE, V.-C.).—CLARK v. 
BurGuH (1845), 2 Coll. 221; 14 L. J. Ch. 398; 5 
L. T. O.S. 494; 9 Jur. 679 ; 63 E. R. 708. 
ir beatles —Refd. Pigott v. Pigott (1867), L. R. 4 Eq. 


Sect. 4.—RIGHT OF REDEMPTION. 
SuB-sEcT. 1.—RiGut ESSENTIAL. 

Equity of redemption generally.|—See Part IV., 
post. 

16. Agreement preventing redemption void.|— 
No words in the same conveyance for excluding the 
redemption in case of a failure to do it within the 
time limited can bar a redemption (per CUR.).— 
JASON v. HYRES (1681), Freem. Ch. 69; 2 Cas. in 
Ch. 33; 22 H. R. 1064, L. C. 

Anon :—Refd. Newcombe v. Bonham (1681), Freem. 
e OF. 


17. .|—No agreement in a mtge. can make 
it irredeemable, either after the death of the 
mtgor. or upon failure of issue male of his body. 
Restrictions of redemption in mtges. are dis- 
countenanced in equity. A mtge. cannot be a 
mtge. of one side only.—HOWaARD v. HARRIS 
(1683), 1 Vern. 190; 2 Cas. in Ch. 147; 1 Eq. 
Cas. Abr. 312; Freem. Ch. 86; 23 E. R. 406. 


Annotations :—Consd. Kreglinger v. N ew Patagonia Meat & 
Cold Storage Co., [1914] A. C. 25. Refd. Newcombe v. 
Bonham (1681), Freem. Ch. 67; Clay ». Willis (1823), 
1L.J.0.8. K. B. 144; Rice v. Noakes, OB 2 Ch. 446. 
Mentd. Bunning v. Bunning (1822),1L. J S. Ch. 56. 








18. -|—Time not regarded in this ct., as 
at law; for instance, the case of redemption of & 
mtge.; which cannot be prevented even by 


special agreement. So upon a mtge. at 5 per cent. 
with condition for 4 if regularly paid or at 4 per 
cent. to have 5, if not regularly paid; the 5 per 
cent. regarded in this ct. only as a penalty to 
secure the 4, & relief given upon that principle. 
That is a doctrine, upon which the ct. acts 
against what is the primé facie import of the terms 
of the agrecment itself; which does not import 
at law, that, once a mtge. . always a mtge.; but 


| equity says that (LORD ELpoN, C.).—SETON v. 


on its face, a mtge., the right to redeem 
is so much an essential as not to be 
variable by pase —SAMATHAL wt. 


PART I. SECT. 3. MoorE v. MCDONALD MATHOOSRI AMMA BOYI 

at Property conveyed the securily for (L930). "52 N. INS 489.—CAN. SalB AVERGUL (1874) 7 Mad. a 
debt.}|—BROWNLEE ¥, CUNNINGHAM IND. 

dash, 13 Gr. 586.—CAN. PART I. SECT. 4, SUB-SECT. 1. s@ iy oeoa ae iene tuted 


———,}—MCINTYRE v. THOMP- 
Pa a ita), 6 O. R. 710. —CAN. 

18 iii. ——-.)—A registered instru- 
ment oreating a charge or incumbrance 
upon land showed on its face that it 
was given for a debt due by deft. to 
pltf. :—Held: it was in effect a mtge. 


P. es ap —OAN. 


16i. Agreement preventing reden i 
tion void.J—Cory wv. VALE (1852), 1 


———.}]— AITCHISON wv. COOMBS 
cages 6 Gr. 643.—CAN. 


16 iii. ——-.}+-Where a document is, 





inte a mtge. deed, to limit the ae of 

eae is in equity totally dis- 

ed; as the parties can not by 

any such clause restrict the equity of 

empion sok it would pee an Lop pres: 
sion on ay See 

GRIERSON (isis) 2 Ball we B. 374 14 IR 


Part I—Nature or MortGaGe. 


SLADE, HUNTER v. SETON (1802), 7 Ves. 265; 32 
E. R. 108, L. C. 

Annotations :—Consd. Stains v. Banks (1863), 9 Jur. N.S. 
- 1049. Refd. Leeds & Hanley Theatre of Varicties ¢v. 
Broadbent, [1898) 1 Ch. 343. entd. Halsey v. Grant 
(1806), 13 Ves. 73; Hall v. Smith (1808), 14 Ves. 426; 
enkins v. Reynolds (1821), 6 Moore, C. P. 86; Hipwell 
oe. Knight (1835), 1 Y. & C. Ex. 401; Laythoarp rv. 
Bryant (1836), 2 Bing. N. C. 735 ; Hicks v. Gardner (1837), 
1 Jur. 541: Parkin v. Thorold’ (1851), 2 Sim. N.S. 1: 
Roberts v. Berry (1853), 3 De G. M. & G. 284. 


19. -| — In a mtge. of a leasehold public- 
house by a licensed victualler to brewers the 
mtgor. covenanted with the mtgees. that he & 
all persons deriving title under him should not 
during the continuance of the term, & whether any 
money should or should not be owing on the 
security of the mtge., use or sell in the house any 
malt liquors except such as should be purchased 
of the mtgees. :—Held: this covenant was a 
‘clog’? on the equity of redemption, & the 
mtgor., on payment of all that was due upon the 
security, was entitled to have a reconveyance of the 
property, or at his option a transfer of the security, 
free in either case from the ‘“‘ tie.’’ 

The first doctrine to which I refer is expressed 
in the maxim, ‘‘ Once a mortgage always a 
mortgage’’ .. . it is only another way of saying 
that a mtge. cannot be made irredeemable, & that. 
a provision to that effect is void (LORD DAVEY). 

The principle is this, that a mtge. must not be 
converted into something else; & when once you 
come to the conclusion that a stipulation for the 
benefit of the mtgee. is part of the mtge. transac- 
tion, it is but part of his security, & necessarily 
comes to an end onthe payment off of the loan 
(LORD DAVEY).—NOAKES & Co., LTD. v. HICE, 
[1902] A.C. 24; 71L. J. Ch. 189; 86 LL. T. 62 ; 
66 J. P. 147; 50 W.R. 305; 18 T. L. R. 196; 
46 Sol. Jo. 1386, H. L.3 affg. S. C. sub nom. RICE 
v. NoAKES & Co., [1900] 2 Ch. 445, C. A. 


Annotations :-—Consd. Bradley v. Carritt, [1903] A. C. 253. 
Apld. Samuel v. Jarrah Timber & Wood Paving Corpn., 
{1904] A. C. 323. Distd. Davies +. Chamberlain (1009), 
25 T. L. R. 766. Consd. British South Africa Co. ». De 
Beers Consolidated Mines, (1910) 2 Ch, 502. Distd. 
Kreglinger v. New Patagonia Meat. & Cold Storage Co., 
beet! A.C. 25: Re Cuban Land Co., (1921) 2 Ch. 147. 

efd. London & Globe Finance Corpn. r. Montgomery 
(1902), 18 T. L. R. 6613; Morgan wv. Jeffreys, (1910) 1 
Ch, 620. Mentd. L. C. C. v. Allen, [1914] 3 kK. B. 642. 


20. .} — There is now no rule in equity 
that a mtgee. cannot stipulate in the mtge. deed 
for a collateral advantage to endure beyond 
redemption, provided that such collateral advan- 
tage is not neither (a) unfair & unconscionable, or 
(0) in the nature of a penalty clogging the equity 
of redemption, or (c) inconsistent with or repugnant 
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Semble: the equitable doctrine against clogging 
applies to a floating charge as much as to any other 
mtge. security. 

we an agreement dated Aug. 24, 1910, a firm of 
wool-brokers agreed to lend to a co. carrying on the 
business of meat preservers a sum of £10.000 at 
6 per cent. If the interest was punctually paid 
the loan was not to be called in until Sept. 80, 1915, 
butthe co. might pay off at any time on giving one 
calendar month’s notice. The loan was secured 
by a floating charge on the undertaking of the 
co. The agreement provided that for a period of 
five years from the date thereof the co. should not 
sells sheepskins to any person other than the 
lenders so long as the latter were willing to buy at 
the best price offered by any other person & that 
the co. should pay to the lenders a commission on 
all sheepskins sold by the co. to any other person. 
The loan having been paid off by the co. in Jan. 
1913, in accordance with the agreement, the 
lenders claimed to exercise their option of pre- 
emption notwithstanding the payment off of the 
loan :—Held: the stipulation for the option of 
pre-emption formed no part of the mtge. trans- 
action, but was a collateral contract: entered into 
as a condition of the co. obtaining the loan: that. 
it was not a clog on the equity of redemption or 
repugnant to the right to redeem; & the lenders 
were entitled to an injunction restraining the co. 
from selling sheepskins to any person other than 
the lenders in breach of the agreement. 

The equity to redeem, which arises on failure 
to exercise the contractual right of redemption, 
must be carefully distinguished from the equitable 
estate, which, from the first, remains in the mtgor., 
& is sometimes referred to as an equity of redemp- 
tion (LORD PARKER).—KREGLINGER v. NEw PATa- 
GONIA MraT & CoLp STORAGE Co., Lrp., [1914] 
A.C. 25 3 831. J. Ch. 79 ; 109 L. T. 802 ; 309. 1 BR. 
114; 58 Sol. Jo. 97, H. L. 

Annotations :——Consd. }te HRainhow Syndicate, 

Rainbow Syndicate, (1916) W. N.o178; Hopkinson ». 


Z _ 178s 
Mortimer, Harley, (1917]1 Ch. 646. Refd. Re Cuban Land 
Co., (1921) 2 Ch. 147. 


Owen 2. 


SUB-SECT. 2.—OMISSION OF PROVISO FOR 
REDEMPTION. 

See, now, Law of Property Act, 1925 (c. 20), 
gs. 8a, OU. 

21. Whether transaction absolute conveyance 
or mortgage. |—-BOWEN v. EDWARDS (1661), 1 Rep. 
Ch. 221; 21 B. RR. 555. 

Annotations :---Refd. Clay ». Willis (1823), 11.. J. O. 8S. K. B. 





to the contractual or equitable right to redeem. 144. Mentd. James v. Kerr (1889), 40 Ch. D. 440. 
‘: : “SECT. 2. notes theretofore held by the grantce 21 xv. —-—.}——-WHITMAN ¥. HILTz 

oe i enClat abe oe against the grantor, the fact of such (1905), 38 N.S. R. 174.—CAN, 

21i. Whether transaction absolule jotex being left with the grantee, is not °1 xvi }—BRar Ww 
conveyance or mortgage. }—— BOSTWICK v. alone sufficient to prove that the deed 900). 3 nN ‘3 Ko, ON , ILBUR 

21 ii. ——-.}+—-WaTRON v. MONRO DANIELS (1868), 14 Gr. 633.—CAN. eee : < : 
(1860), 8 Gr. 60.-—CAN. 91 vii a 3 k- HENDERSON v, COM> 21 xvii. -——~,] -— NIXON v, CURREY 

ai wg BY Pa (1908), 7 E. L. ht. 269.—CAN. 

21 iii. .}+—SaMPsON ¢. MCARTHUR — EAU (circa 1870), H. E. D. 87.-: CAN 21 xviii. ——.]}—STUAR?T v. BANK OF 
(1860), 8 Gr. 72.—CAN. 21 vili, —-—-.]—MARAHALL t. STREL = MonTREAL (1913), 24 0. W. Ro 714: 

21 iv. ——.}- Where there was a (circa 1875), K. E. D. 116.---CAN. 40. W.N. 1280; 10 D. L. R. 841..— 
conveyance of land upon an advance 21 ix. ~——-.] — KNOLAN v. DUNN CAN. 
of money, & a bond given by thelender = (+4143), BR. E. D. 504.— CAN. 21 xix. -}—A. assigned to B. b 
to reconvey at the end of a year upon i= I wr or. Marsn fustrument in hits under voal, 
payment of the sum advanced, & an ake , ee absolute in form, all his interest in 


additional sum calculated upon the 
value of the money for that time :—- 
Held: the transaction was a mtge., 
notwithstanding that the instrument 
termed it a sale & purchase.—FINK v. 
PATTERSON (1860), 8 Gr. 417.—CAN. 

21 v. ——.} BARTELS v. BENSON 
(1861), 21 U. C. R. 143.—CAN. 

21 vi. .}—Where a deed was 21 xiv 
absolute in form, & the alleged con- 
sideration was, in part, promissory 


J.—VOL. XXXV. 








21 x. , LI 
(1888), 1 Terr. L. R. 126.—CAN. 


xi, ——.} LINTON  t. 
one une). iON. 8. R. 149.—CAN. 
21 xii. ——.}— KINNEY v. MELANSON 
(1900), 40 N. S. R. 258.—CAN. 
21 xili. ——-.}—MCLEAN v. McKay 
(1904), Cout. 344.—CAN. 
] — HETHERINGTON v. 


SINCLAIR (1915), 34 O. L. R. 61; 
O. W_N. 388; 23 D. L. R. 630.—CAN. 


certain mineral claims. By contem- 
poraneous memorandum they further 
agreed that LB. might dispose of the 
property if 8500 due him from A. was 
not paid within 30 days. In an action 
by A.’s heirs for a declaration that the 
instruments were Fi Mi as eccurity by 
way of mtge. :—Held: the assignment 
& the contemporaneous agreement 
; 8 =must be read together, from which it 
was clear that the transaction was one 


R 
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Sect. 4.—Righi of redemption: Sub-sect. 2.] 


22. ——.] — Plitf. for £80 conveys an estate 
absolutely to deft., & brings abill to redeem. Deft. 
insists the conveyance was absolute, but confesses 
that after the £80 paid with interest, it was to be 
in trust for pltf.’s wife & children. Pltf. replies 
to the answer, & no proof of the trust ; yet decreed 
the trust for the benefit of the wife & children.— 
a v. SPENCER (1693), 2 Vern. 287; 23 E. R. 

o. 

23. .} — A conveyance made by a man 
who afterwards became a bkpt. set aside as an 
absolute conveyance & ordered to stand as security 
for so much as was really due.—BARWELL v. WARD 
(1745), Ridg. temp. H. 286; 1 Atk. 260; 27 EH. R. 
831, L. C. 

Annotation :—Mentd. Re Bush, Ez p. Fussell (1837), 2 

Deac. 158. 

24. .]—Construction of several instruments 
as a mtge.; though one imported a purchase.— 
a v. GREENWAY (1815), 19 Ves. 413 ; 34 E.R. 


Annotations :—Distd. Williams v. Owen (1840), 5 My. & Cr. 
303. Consd. Gossip v. Wright (1863), 2 New Rep. 152. 











25. .|] — GREGSON v. EAST ANGLIAN Ky. 
Co. (1849), 12 L. T. O. 8. 397. 

26. .} — In 1840, A., in consideration of 
an amount then due by him to B., assigned to B. 
his interest in certain lands in Canada, to which 
he Was equitably entitled. In 1843 B. with the 
privity of A. obtained the legal title to those 
lands, & remained in possession of them up to his 
death in 1850. In 1844 A. became bkpt., but he 
did not return B. as a creditor under his bkpcy., 
nor did he assert any right to an equity of redemp- 
tion. The deed of assignment was lost. A.’s 
assignee filed a bill to redeem. It appeared by 
parol evidence that the intention of the parties 
to the assignment was that at some time & upon 
some terms A. should have the power of redeeming : 
—Held: the presumption was that, although the 
assignment was not intended in the first instance 
to be absolute & unconditional, A.’s right of 
redemption was divested before B. obtained the 
legal title—HoLMEsS v. MATHEWS (1855), 9 Moo. 
= e C. 418; 8 Hq. Rep. 450; 14 E. R. 354, 


27. .j|—-An agreement was entered into be- 
tween pltf. & deft., which, after reciting that the 
latter was entitled to two leasehold farms, & that 
pltf. had lent to him a certain sum, & had agreed 
to make him further advances in consideration of 
the agreement thereinafter contained, it was 
agreed that the said sum & such further sums as 
should be thereafter advanced, with interest, 
should be repaid on a day named, but if default 
should be made in payment deft. agreed to assign 








of mtge. & not of sale.—CLEARY v. 
AITKEN (1914), 19 B. C. HR. 369.—CAN, 


21 xx. ——.]—— East vv. CLARKE 
(1915), 33 O. L. R. 624; 23 D. L. R. 
74 > 8 O. W. N. 342.—CAN. 

21 xxi. ——-.] — FLYNN v. 
(1922), 70 D. L. R. 462.—CAN. 

21 xxii. ———.]}—_ WELSH v. POPHAM, 
(1925) S.C. R. 649; (1925] 3 D. L. R. 
851; 20 Alta. L. R. 449.—CAN. 

21 xxiii. ———.]—Wherever the se- 
curity for money is an object of the 
transaction, no sale can become abso- 
lute. — LAKSHMI CHELLIAH QGARU »¥. 
SRIKRISHNA BHUPATI DEVU MAHARAJ 
GARU (1871), 7 Mad. 6.—IND. 

21 xxiv. -])—KapvuJiI APAJI v. 
SENAVARJI MARVADI (1877), I. L. R. 2 
Bom. 231.—IND. 


Mad. 531.—IND. 


21 xxvi. 
HINAJI . 





FLYNN 


21 xxvii 





21 xxviii. ——. 


21 xxix. ——. 








21 xxv. ~The questionwhether 274.—IR, 


a document operates as a mtge., or as 


a conditional sale, must: be determined 
on a consideration of the whole docu- 
ment.—KOLA VENKATANARAYANA . 
VUPALA RATNAM (1906), I. L. R. 29 29 i 


.}+-KASTURCHAND Lak- 
JAKHIA PADIA 
I: L. R. 40 Bom. 74.—IND. 


: .—NAMDEO SATVASHET 
v. DHONDU (1920), I. L. R. 44 Bom. 
961.—IND. 


}—TASBURGH v. ECH- 
LIN (1733), 2 Bro. Parl. Cas. 265.—IR. 
‘Where the grantee 
of lands, subject to a limited power of 
redemption, has not all the remedies 
of a mtgee., the conveyance is not a 
mtge. but a conditional! sale.—Goon- 
MAN 0. GRIERSON (1813), 2 Ball & B. 


21 xxx, ———.] — NEAL wv. MORRIS 


MorRTGAGE. 


to pltf. the said leases for the residue of the terms 
without any further consideration, together with 
the furniture, growing crops, etc., at a valuation. 
Pitf. agreed to pay the amount of such valuation, 
after deducting therefrom the moneys so advanced. 
The valuation was made, & a further payment was 
made by pltf. to deft., & the former entered into 
possession of the farms & tendered the amount of 
the balance due under the valuation, but deft. 
refused to receive same, contending that the 
agreement was for a mtge., & not for a sale :— 
Held: the relation of vendor & purchaser, & not 
that of mtgor. & mtgee., was constituted by th 
agreement.—TAPPLY v. SHEATHER (1862), 7 L. T. 
298; 8 Jur. N.S. 1163; 11 W. R. 12, L. C. 

28. Possession given on conveyance. |— 
A mtge. will not easily be presumed against an 
absolute conveyance ; especially where possession 
has gone along with the conveyance, & an 
acquiescence for many years; although there be 
an incongruous covenant in the deed. A defeas- 
ance contained in a separate deed is suspicious, &, 
ought to be discouraged.—COTTERELL v. PURCHASE 
(1734), Cas. temp. Talb. 61; 25 HE. R. 663, L. C. 

9. Intention of parties.|—-FRANCKLYN v. 
FERN (1740), Barn. Ch. 30; 27 EH. R. 542. 
Annotation :-—Refd. Troughton v. Binkes (1801), 6 Ves. 573. 


30. .| — Conveyances held upon the 
circumstances & answer of deft. to be mtges., 
& not absolute conveyances; & deft. having 
insisted upon their being absolute conveyances ; 
pltfs. were allowed to redeem with costs.— 
ENGLAND v. CODRINGTON (1758), 1 Eden. 169; 28 
KH. R. 649. 

Annotations :—Consd. Lincoln v. Wright (1859), 28 L. J. Ch. 

705. Refd. Dryden v. Frost (1838), 3 My. & Cr. 670. 

31. .|—In 1792 husband & wife, in 
consideration of a sum of money, executed a 
conveyance, with a fine, of the wife’s estates of 
M. & F.to O. in fee. In Aug. 1798, they conveyed 
the M. estate alone to O. in fee, with a declaration, 
that the fine already levied should enure to the 
uses of that deed. In Nov. 1798, by a deed 
reciting that the original transaction was only a 
mtge., & that it had been lately discovered that 
the wife had only a life interest in the F. estate, 
the husband & wife, in consideration of a further 
advance of money from O., conveyed to him the 
wife’s life interest in that estate. O. never 
executed the last-mentioned deed, but he entered 
into possession of both estates at the time of its 
execution. Upona bill filed in 1836, by the heir of 
the wife, to redeem the F.. estate :—Held: he 
was not entitled to relief ; for, with the exception 
of the recital in the deed of Nov. 1798, the circum- 
stances of the case were consistent with the original 
transaction being a purchase; & although O. 
entered into possession under that deed, yet not 


(1818), Beat. 597.—IR. 

21 xxxi. .}--McNAMARA v. INDER 
(1889), 7 N. Z L. R. 353.—N.Z. 
: Intention of parties. }— 
The intention of the parties as to 
whether a mtge. or a conditional sale 
was intended was to be ascertained by 
considering the situation & the sur- 
roundi facts, & that the existence 
of a debt between the parties was to 
be regarded as conclusive proof that 
a mtge. was intended.—ROBINSON v. 
uel (1894), 27 N. S. R. 74.— 


























(1916), 


29 ii. ——- ——-.]—To induce a ct. 
to declare a deed, absolute on its face, 
to have been intended to operate as a 
“et only, the evidence of such in- 
tention must be of the clearest, most 
conclusive, & unquestionable character. 
—MCcCMICKEN tv. ONTARIO BANK (1892), 
20 S. C. R. 548.—CAN. 


Part I.—Nature or MortTGAGE. 


having signed it, he was not bound by its recitals. 
—TULL v. OWEN (1840), 4 Y. & C. Ex. 192; 9 
L. J. Ex. Eq. 33; 4 Jur. 503; 160 BE. R. 975. 

32. —— .|—A conveyance, as upon an 
absolute sale, accompanied by a contemporaneous 
agreement for reconveyance, upon payment, on a 
day certain, of the purchase-money, with interest, 
& of the expenses of the present conveyance, 
which had been paid by the purchaser :—Zeld : 
on a bill for redemption, brought after the day 
certain had passed, to have been a sale, with a 
proviso for repurchase, & not a mtge. 

That this ct. will treat a transaction as a mtge., 
although it was made so as to bear the appearance 
of an absolute sale, if it appear that the parties 
intended it to be a mtge., is, no doubt, true; but 
it is equally clear, that if the parties intended an 
absolute sale, a contemporaneous agreement for 
repurchase, not acted upon, will not of itself 
entitle the vendor to redeem (LORD COTTENHAM, 
C.).—WILLIAMS v. OWEN (1840), 5 My. & Cr. 303 ; 
12 L. J. Ch. 207; 5 Jur. 114; 41 BH. R. 8386, L. C. 
Annotations :-—Distd. Alderson v. White (1857), 30 L. T. O. 8. 

206; Gossip v. Wright (1863), 2 New Rep. 152. 

33. -]|—There is not to be found in 
the deeds the usual proviso for redemption, but it 
was clearly intended that pltf. should have power 
to call on deft. for an account of the rents & profits 
to be received by him (per CuR.).—PRICE v. 
PRICE (1845), 15 L. J. Ch.13; 8 L. T. 0O.S. 49. 

34. -] — B., the owner of land in 
West Canada, under a contract of sale from the 
Chancellor & scholars of King’s College, being 
indebted to T. & Co., induced P. to assume the 
debt, & to secure him from any loss in consequence 
of such assumption, by deed poll endorsed on his 
original contract of sale, absolutely assigned the 
land to P. Up to the time of this assignment, B. 
himself had never been in the actual possession 
of the land, his father having managed same as 
his agent. P. afterwards, in satisfaction of certain 
debts due by him, assigned the land conveyed to 
him by B., with other property, to G. This 
assignment was also endorsed on the original 
contract of sale. Prior to the execution of this 
assignment, G. made some inquiries about the 
ownership of the property, but it did not appear 
that he received any information that B. was the 
owner :—Held: under the circumstances, the 
transaction between B. & P., although in form an 
absolute assignment & sale, was in effect a mtge. 
only.— BARNHART v. GREENSHIELDS (1853), 9 
Moo. P. C. C. 18; 2 Eq. Rep. 1217; 22 L. T. 0.8. 
178; 14 EB. R. 204, P. C. 


Annotations :~Mentd. Knight v. Bowyer (1858), 2 Do G. & 
J. 421; Natal Land, ete. Co. v. Good (1868), L. R. 
P. C. 121; Lewis v. Stephenson (1898), 67 L. J. Q. B. 296 ; 
Hunt v. Luck, [1902] 1 Ch. 428; Green v. Rheinberg 
et) 104 L. T. 149; Reeves v. Pope, [1914] 2 K. B. 


35. -]— Where applt. had deposited 
with resp. bank his title deeds to certain property 
in order to secure a cash credit, & afterwards 
executed an absolute conveyance thereof to the 
bank in pursuance of an agreement recited therein 
to the effect that the price paid should be by 
deducting £400 from the amount due :—Held: 























87 i. Admissibility of parol 
evidence.}—Parol evidence cannot be 
received that a deed absolute in its 
terms was intended only as a security. 
—GILMOUR v. Hayes (1837), 6 O. 8. 8 
631.—CAN. in 





grantee were 








had been verbally agreed to execute a 
ares at sagcan ey EAT" Ah 
t did not appear any acts of the 

inconsistent with his j 
opposon that the conveyance wak jh 
way of security, parol evidence of 
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although collateral evidence was admissible to 
show that notwithstanding the plain terms of the 
deed the relationship of mtgee. & mtgor. still 
subsisted between the parties, yet in this case it was 
wholly insufficient to overcome the presumption 
that the deed of conveyance truly stated the 
transaction..—_BARTON v. BANK oF NEw SouTH 

WALEs (1890), 15 App. Cas. 379, P. C. 

; -|]— By an indenture dated in 

1890 the Duchess of M., in consideration of natural 

love & affection, assigned to her husband the Duke 

a leasehold house belonging to her. The deed 

was in form an absolute assignment. The Duke 

subsequently mortgaged the house for the purpose 
of raising money to pay his debts. The Duchess 
joined with the Duke in covenanting to pay the 
mtge. debt, but the equity of redemption was 
reserved to the Duke alone. Upon the death of 
the Duke in 1892, the Duchess claimed to be 
entitled to the house subject to the mtge. There 
was evidence that she had assigned the house to 
the Duke solely to enable him to mtge. it in his 
own name, & that it was part of the arrangement 
between them that he should reassign to her, which, 
if he had lived, he would have done :—Held: the 
case fell within the authorities which forbid 

Stat. of Frauds to be used to cover what would 

amount to a fraud, & consequently the statute 

could not be successfully pleaded in opposition 
to the claim of the Duchess.—Re MARLBOROUGH 

(DUKE), DAVIS v. WHITEHEAD, [1894] 2 Ch. 138; 

63 L. J. Ch. 471; 70 L. T. 314; 42 W. R. 456; 

10 T. L. R. 296 ; 38 Sol. Jo. 289; 8 R. 242. 

Annotations :—Retd. Rochefoucauld v. Boustead, [1897] 1 
Ch. 196. Mentd. Isaacs v. Evans (1899), 16 T. L. R. 113. 
37. Admissibility of parol evidence.| — 

(1) A mtgee. in an agreement for a mtge. omits to 

insert a covenant for redemption, the mtgor. shall 

be permitted to read evidence to show the omission. 

(2) A mtge. drawn in two deeds, one an absolute 
conveyance, the other a defeasance, which mtgee. 
omits to execute, the mtgor. shall be admitted to 
show the mistake.—-JOYNES v. STATHAM (1746), 3 
Atk. 388; 26 EH. R. 1023, L. C. 

Annotations :-—@enerally, Mentd. Rogers v. Earl (1757), 1 
Dick. 295; Rich v. Jackson (1794), 4 Bro. C. C. 514; 
Townshend v. Stangroom (1801), 6 Ves. 328 ; Woollam v. 
Hearn (1802), 7 Ves. 211; Mason v. Armitage (1806), 13 
Ves. 25; Ramsbottom v. Gosden (1812), 1 Ves. & B. 165; 
London & Birmingham Ry. v. Winter (1840), Cr. & Ph. 
57; Smith ». Wheatcroft (1878), 9 Ch. D. 223. 

38. —-—.] — An absolute conveyance 
decreed to be only a security for money on parol 
evidence ; it being clear, on the written evidence, 
& the accounts of the parties, that the agreement 
was not what the deed purported it to be.—CRIppPs 
v. JEE (1793), 4 Bro. C. C. 472; 29 BE. lh. 994. 
Annotations :—Retd. Clay v. Willis (1823), 1 L. J. O. 8. K. B. 

144; Leman v. Whitley (1828), 4 Russ. 423. 

89. -|—Pitf., in 1842, executed an 
absolute conveyance of certain property to deft. 
in fee, asonasale. In 1860 he filed his bill to have 
the transaction treated as a mtge. transaction & 
to redeem. The ct. being satisfied by parol 
evidence that the real agreement between the 
parties had been that deft. should only hold the 
estate as a security for the money which he paid 
& should receive the rents in lieu of interest :— 




















(1878), Cass. Dig. 2nd ed. 534.—CAN. 


37 iv. .}—A deed paurper. 
ng to be an absolute sale, will not be 
eld a mtge. on the evidence of the 
the yosataraa of 

ons 








hird parties, as to alleged declarat: 


37 ii. : here bgo- 
lute dead of Sal “etate had been the alleged reement was held in- to that effect made by the grantee 
executed, & the grantor, by his bill, admissible. HowLaND v. STEWART long after the deed was executed.—Re 
alleged that the deed so executed was (1850), 2 Gr. 61.—CAN. NAGHTEN (1860), 12 Ir. Jur. 196. 
intended as a security only, & that it 37 iii. ——.}—Rosr v. HICKEY —IR. 
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Sect. 4.—Right of redemption: Sub-sects. 2 & 3. 
Sects. 5 & 6: Sub-sect. 1.] 


Held: the case was not to be treated as one of 
conditional sale, but deft. must account as a 
mtgee. in possession, & with rests, being allowed 
interest at £5 per cent. on the money he had 
advanced, & he had been rightly ordered to pay 
the costs of the suit.—DovuGuLas v. CULVERWELL 
(1862), 4 De G. F. & J. 20; 31 L. J. Ch. 543; 6 
L. T. 272; 10 W. BR. 827; 45 BE. R. 1089, L. JJ. 


Annotations :—Refd. Macleod v. Jones (1884), 53 L. J. Ch. 
534, Mentd. Jée Unsworth’s Trust (1865), 2 Drew. & Sm. 


40. Fraud.]—Grant of annuity, bill 
filed to redeem, suggesting that it was part of the 
agreement that it should be redeemable, but the 
agreement left out of the deed, on the idea that 
if inserted the transaction would be usurious ; 
parol evidence offered to this, but not admitted 
to contradict the deed, not being charged to have 
been omitted by fraud.—IRNHAM (LORD) vw. 
CHILD (1781), 1 Bro. C. C. 923; 2 Dick. 554; 28 
EB. R. 1006, L. C. 

Annotations :-— pid. Cripps v. Jee (1793), 4 Bro. CG. C. 472. 
Distd. Re Marlborough, Davis v, Whitehead, [1894] 2 Ch. 
133. Refd. Townshend v. Stangroom (1801), 6 Ves. 328; 
Squire v. Campbell (1836), 1 My. & Cr. 450; Jervis v. 
Berridge (1873), 8 Ch. App. 351; Jacobs v. Batavia & 
General Plantations Trust, [1924] 1 Ch. 287. Mentd. 
Bonnett v. Sadler (1808), 14 Ves. 526; Fowler vo. Fowler 
(1859), 4 Do G. & J. 250. 

41. .| — If the real agreement 
was that... the transaction should be a mtge. 
transaction it is in the eye of this ct. a fraud to 
insist on the conveyance being absolute & parol 
evidence must be admissible to prove fraud 
(TULNER, L.J.).—LINCOLN v. WRIGHT (1859), 4 
De G. & J. 16; 28 L. J. Ch. 705; 883 L. T. O.S. 
35; 5 Jur. N.S. 1142; 7W.R. 350; 45 BE. R. 6, 


L. JJ. 

Annotations :—Apld. Douglas ». Culverwell (1862), 4 De 
G. F. & J. 20. Consd. Ive Marlborough, Davis v, White- 
head, [1894] 2 Ch. 133. Mentd. Haigh v. Kaye (1872), 7 
Ch. App. 469; Booth v. Turle (1873), L. R. 16 Eq. 182; 
James v. Smith, {1891] 1 Ch. 384; Rochefoucauld ¢. 
Boustead, [1807] 1 Ch. 196. 


42. Surrounding circumstances— Relation- 
ship of parties.) — Deeds set aside, as absolute 
securities & conveyances, & ordered to stand as 
security only for what should appcar due upon a 
general account, after a considerable lapse of time, 
seventeen years, upon the nature of the deeds them- 
selves, the circumstances, under which, & the 
confidential relation of the person by whom, they 
were obtained; & no confirmation; the other 
parties being throughout under the same influence, 
control, & ignorance of their rights.—PURCELL v. 
ooo (1806), 14 Ves. 91; 33 E. R. 455, 
Annotations :— - Smyth wv. 8 ‘ 

Whalloy v. Whalley (1821), 3 BI den ot 9 Mada. 75; 

43. .]|—An absolute conveyance of 
a reversionary interest to a solr. reduced, by decree, 
to a mtge., the solr. standing in a quasi though 
not absolute relationship of trustee & solr., & 
failing to prove that the transaction was clearly 
understood & that full value was given.—DENTON 
v. DONNER (1856), 23 Beav. 285; 53 B. R. 112. 


Annotations :—Mentd. Plowright vo. Lambert (1885), 52 
L. T. 646; Iteaddy v. Prondergast (1886), 55 L. T. 767. 






































44. .|—A father by agreement 
took all his son’s property, undertaking to pay his 
circum- 


42i. -—— Surrounding 


Uv 
(L.) 194.—AU 
81 ii. 
ment, containin 
the relation of 


Lrp. v. GRAND VALLEY Ry. Co. (1919), 
aL L. R. 390; 15 O. W. N. 247.— 





PART I. SECT. 6, SUB-SECT. 1. 
511. Whether transaction mortyage 


or sale with } ‘ 
stances.J—TRUSTS & GUARANTEE Co., MURPHY v. Miner: Usti eV LR. 
8. 


-}—An absolute assign- 
nothing to show that 
ebtor & creditor is to 
exist between the parties, or that the 
assignee is only to have the remedies of 


MorTGAGE. 


debts :—Held ; in the absence of proof to the con- 
trary the son was entitled to the surplus, if any.— 
May v. May (1863), 33 Beav. 81; 55 EB. R. 297. 

Annotation :—Mentd. Re Blakely Ordnance Co., Coates’s 

Case (1876), 46 L. J. Ch. 367. 

45. Vendor of feeble intellect.) — J. M., 
an illiterate & weak-minded man, when seventy- 
two years of age, & when labouring under domestic 
annoyances, in consideration of £1 per week & the 
use of a cottage for life, conveyed landed property 
worth £800 to L., a person to whom he owed £150. 
On a bill filed by the heiress of J. M., & her husband, 
this conveyance was set aside as an absolute 
conveyance, & declared to stand as security only 
for sums advanced by L., or properly expended 
by him on the property.—LONGMATE v. LEDGER 
(1860), 2 Giff. 157; 2L. T. 256; 6 Jur. N.S. 481 ; 
8 W. R. 386; 66 EK. R. 67. 


Annotations :-—Consd. Clark v. Malpas (1862), 31 Beav. 80. 
Mentd. Fry v. Lane, Re Fry, Whittet v. Bush (1888), 40 


Ch. D. 312 





SUB-sECT. 3.—PROVISO FOR REDEMPTION IN 
SEPARATE INSTRUMENT. 

46. Regarded with suspicion.] —- COTTERELL v. 
PURCHASE, No. 28, ante. 

47. Court will prevent prejudice to mortgagor.| 
—Where a clause of redemption is in a separate 
deed, the ct. adheres to it strictly to prevent the 
equity of redemption from being entangled to the 
prejudice of the mtgor.—BAKER v. WIND (1748), 


1 Ves. Sen. 160; 27 E. R. 956, L. C. 
aon :—Distd. Williams v. Owen (1840), 5 My. & Cr. 


48. Refusal of mortgagee to execute.| — 
Where a person advancing money, refuses, after 
an absolute conveyance, to execute a defeasance, 
this ct. will relieve.—WALKER v. WALKER (1740), 
as reported in 2 Atk. 98; 26 E. R. 461, L. C. 
Annotations :—Reid. Young v. Peachy (1741), 2 Atk. 254. 

Mentd. Robinson v. Gee (1749), 1 Ves. Sen. 251; Pitcairn 

v. Ogbourne (1751), 2 Ves. Sen. 375; Rich v. Jackson 

(1794), 4 Bro. C. C. 514: Woollam v. Hearn (1802), 7 Ves. 

211; Podmore «. Gunning (1836), 7 Sim. 644; Wood ve. 

Midgley (1854), 5 De G. M. & G. 41; Maddison v. Alder- 

kon (1883), 8 App. Cans. 467. 





49, —— ——.]—JoYNEs v. STATHAM, No. 37, 
ante. 
50. ——.| — DIxon v. PARKER (1750), 2 





Ves. Sen. 219; 28 E. R. 142, L. C. 
Annotations :-—Mentd. Wolley v. Brownhill (1824), M‘Cle. 
317; Ashton v. Parker (1845), 14 Sim. 632. 


Sect. 5.—RIGHT OF FORECLOSURE. 
See Part XIIT., Sect. 7, post. 


SEcT. 6.—MORTGAGE DISTINGUISHED FROM 
OTHER SIMILAR TRANSACTIONS. 
SUB-SECT. 1.—SALE WITH OPTION OF 
REPURCHASE. 

51. Whether transaction mortgage or sale with 
option of repurchase.|—-Bargain & sale of lands in 
consideration of £5,000 & this was for one thousand 
years, on condition to be void on repayment of 
£5,000 on any 10th day of Aug. during that term, 


& mtgee., does not become a mortgage 
merely by reason of a collateral verbal 
stipulation for a right to repurchase.— 
Naat v. OaDES (1905), 3 C. L. R. 73.— 


61 iii. ———-.]—-STmwaRT wv. HORTON 
(1850), 2 Gr. 45.—CAN. 
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& £400 per annum till it was paid; decreed that 

this was a mtge.—DANBY v. READ (1675), Cas. 

temp. Finch, 226; 23 H. R. 124. 

Annotation :—Refd. Stokes v. Verrier (1677), 3 Swan. 634. 
52. ——.] — BARRELL v. SABINE (1684), 1 

Vern. 268; 23 BE. R. 462. 


Annotations :-—Consd. Williams v. Owen (1840), 5 My. & Cr. 
303. Refd. Joy v. Birch (1836), 10 Bi. iy ‘ 


53. -|—The proviso in a mtge. is, that if 
the mtgor. fails in payment of the principal money 
& interest at a time limited, the estate of the 
mtgee. shall be absolute & indefeasible, as well in 
equity as at law. Default is made, & many years 
elapse without any application to redeem. In 
this case, the mtgee. is considered in the light of a 
conditional purchaser, & no redemption shall be 
decreed against him.—TasBuRGH v. ECHLIN 
(1733), 2 Bro. Parl. Cas. 265; 1B. R. 934, H. L. 

54. .] — A. conveys lands to B. & his 
heirs by lease & release, & by a defeasance bearing 
date with the release agrees that if he pays £1,000 
borrowed of B. within a year, that B. should 
reconvey to him; but if he failed to pay the 
money within the year, then B. should mortgage 
or absolutely sell same lands free from redemption. 
The money not being paid at the time, B. agreed 
to convey the estate to C. & in the agreement & 
conveyances an exception was made, & the defeas- 
ance was mentioned ; & a question arising whether 
C. had an absolute estate, the ct. determined that 
he had purchased an estate subject to a redemption 
by A.—CRoFtT v. POWEL (1738), 2 Com. 608; 92 
RK. R. 1230. 

Annotation :—Refd. James v. Kerr (1889), 40 Ch, D. 449. 

55. -}] — (1) Pitf.’s grandfather, in 1689, 
mortgaged the estate in question to the White- 
heads, they afterwards mortgaged it to Cartwright 
& Heywood, & their heirs, for £200, who, to secure 
the interest, leased the estate to pltf.’s father, in 
June 1689, & to his assigns, for five thousand 
years, at £12 a year rent for the three first years, 
& £10 a year rent for the remainder of the term ; 
& if at three years end, the £200 was paid, & 
interest, then the premises were to be reconveyed : 
Receipts given, sometimes for interest, & some- 
times for a rentcharge, the last in 1730; the 
£200 lent was charity-money, directcd to be laid 
out in the purchase of lands in fee, & the 
rents to be applied for clothing twenty-four 
needy housekeepers. In 1738, pltf. gave notice 
he would pay in the money, but deft. refused to 
take it, & insisted it was an absolute purchase, 
& so decreed. 

(2) Where a mtgee. by agreement, either in the 
mtge. deed, or a separate one, fetters the redemp- 
tion, with a fraudulent design to get the estate, it 
will not avail.—MELLOR v. LEES (1742), 2 Atk. 
494; 26 E. R. 698, L. C. 

«Annotations :-—<As to (1) Consd. Williams v. Owen (1840), 5 


My. & Cr. 303. Refd. Bulwer v. Astley (1844), 1 Ph. 422. 
As to (2) Consd. Davis v. Thomas (1831), 1 Russ. & M. 











51 iv. ——.]— SHAW v. JEFFERY 
(1860), C. R. 3 A. C. 483.—CAN. 

51 v. ——.J—BULLEN v. RENWICK 
(1882), 9 Gr. 202.—CAN. 

51 vi. ———-.}— BERNARD v. WALKER 
(1862), 2 B. & A. 121.—CAN. 


§1 vii. ——-.}+-FaLLON v. KEENAN 


61 viii. -}—A mtgee. took a re- 
lease of the equity of redemption, & 
thercupon an agreement was signed by 
both parties for the purchase of the 
property by the grantor for a sum 
exceeding the amount due on the 
mtges., not giving the grantor a mere 
rd eed 2 Dirohsee, Dut pind him 

uy & pay tho stipula price :— 
Held: the transaction was one of 


Gr. 236.—CAN. 


—.)]— 





a mtge. 


v. BHAU 





51 xiv. 


mtge.--H AWKE v. MILLIKEN (1866), 12 


51 ix. ——.]—RAPSON Uv. 
(1869), 16 Gr. 685.—CAN. 

51 x. J—DoYLE v. DULHANTY 
(1890), 23 N.S. R. 78.—CAN. 

51 xi. ——.]}—-ANGEVINE 1. 
ede 26 N.S. KR. (14 R. & G.) 44.— 


51 xii. ———.] —- Baru  v. 
(1896), [. L. R. 22 Bom. 245.—IND. 

61 xiii. ———. ]}—A more stipulation for 
repurcnase does not make a transaction 
To make a mtge. there must 
be a debt.—VasuDEO BHIKAJI JOSHI 
LAKSHMAN 
I. L. R. 21 Bom. 528.—IND. 
J—The mere fact of a 
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506. Refd, Samuel v. Jarrah Timber & Wood Paving 
Corpn., [1904] A. C. 323; Kreglinger v. New Patagonia 
Meat & Cold Storage Co., (1914] A. C, 25. 

56. .|— An agreement, made upon an 
advance of money, to convey property, & con- 
taining a power of redemption within a given 
time, & in default the sale to be absolute :—Held : 
under the circumstances, to be a conditional sale 
& not a mtge. 

A. having agreed to purchase a property for 
£1,435, borrowed £185, the amount of auction 
duty & deposit, from B. B. afterwards advanced 
A. £600 on account of the purchase, but which was 
not so applied, & £1,291 of the purchase-money 
remained unpaid. A. & B. afterwards entered 
into an agreement, by which it was agreed, in 
consideration of the £185 & the £600, & of a 
further sum of £400 to be paid by B. to A. that 
the property should be conveyed to B. provided 
that if A. paid B. on a day specified the £1,435, & 
the sum of £1,000 advanced, the agreement should 
be void; & A. was to have permission to make 
sales in the meantime, subject to the approval of 
B., so as to reimburse the purchase-money & 
advances made; ‘ but if not then made, the sale 
was absolutely confirmed to B.’’ The agreement 
contained no engagement to pay. B. afterwards 
complcted the purchase:—Held: this was a 
conditional purchase, & not a mtge., & A. having 
made default in payment, the estate belonged 
absolutely to B.—PERRY v. MEDDOWCROFT (1841), 
4 Beav. 197; 49 BE. 1. 314; affd. (1842), 12 L. J. 
Ch. 104, L. C. 

Annotations :—Mentd. Re De Sommery, Coelenbier v. De 


Sommery, [1912] 2 Ch. 622; Re Scott, Scott v. Scott, 
11915] 1 Ch. 592; Re Hewott, Eldridge v. Hewett (1920), 


90 L. J. Ch. 126. 

57. .] —- Conveyance by lease & release in 
fee, in the circumstances, held to be subject to a 
parol defeasance, & to be in the nature of a mtge., 
with a power of repurchase on the footing of 
redemption ; & a reconveyance decreed.—MUTTY- 
LOLL SEAL v. ANNUNDOCHUNDER SANDLE (1849), 
Moo. Ind. App. 72; 18 E. lt. 822, P. C. 

58. .|—W., being indebted to M., made 
an absolute assignment of a reversion, but took 
% Memorandum from M. that M. would reconvey, 
on repayment, with interest, by W., in six months, 
W. paying part of the costs. Nothing further was 
done for eighteen years :—Held: the transaction 
was a mtge.—WATERS v. MYNN (1850), 15 L. T. 
O.S. 157; 14 Jur. 541. 

59. .]}—A. conveyed lands to B. on trust, 
n case a sum & intcrest should not be paid by a 
day named, to sell, & after payment of principal, 
interest, & costs, to reconvey the lands remaining 
unsold, or pay over the residuc of the money ; 
& B. covenanted not to sell without giving six 
months’ notice, but the deed contained no proviso 
‘or redemption :—Held: this was a mere mtge.— 
BELL v. CARTER (1853), 17 Beav. 11; 22 L. J. Ch. 














deed of absolute sale being accom- 
panied by another giving a right of re- 
purchase will not, for that reason 
alone, constitute the transaction one 
of mtge.—BALKISHAN DAs v. LEGGE 
(1899), I. Iu. R. 22 All. 149; LL. R. 27 
Ind. App. 58; 4 C. W. N. 153.—IND. 

51 xv. .) — NARAYAN RAMKRI- 
SHNA VU. VIGHNESHWAR (1918), I. L. R. 
40 Bom. 378.—IND. 

51 xvi. .}—In deciding whether a 
given transaction is an out-and-out 
sule with a condition for repurchase 
or a mtge. by conditional sale, it is the 
intention of the parties at the time of 
entering into the transaction which 
must be regarded.—BISKAWBAD NATH 
v. MUKAMNAD UBAIDULLAH KHAN 
(1923), I. L. R. 45 All. 581,—IND. 
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Sect. 6.— Mortgage distinguished from other similar 
transactions: Sub-sects. 1 & 2.) 


983; 21 L. T. O. S. 41; 17 Jur. 478; 1 W. R. 

270; 51 HE. R. 935. 

60. |—O., a cotton spinner, being under 
advances from B., a cotton broker, for which B. 
held an equitable mtge. of the mills & premises, 
came to a general composition with his creditors 
in July, 1850, paying them the amount of their 
compositions by means of promissory notes, in 
which B. joined, & which B. had ultimately to 
pay. B. got no composition, but the whole 
spinning mills & business, as a going concern, was 
sold to B. by O. with a proviso, that if within 
ten years O. should repay B. principal & interest, 
or if the profits of the business, after deductions 
for necessaries & repairs, should within ten years 
repay the principal & interest, then B. should 
reconvey to O. It was further agreed, that if at 
any period of the ten years the result of six 
months’ business, on an account thereof being 
taken, should be that there was not enough net 
profit to pay interest on the whole principal 
moneys advanced by B., B. might give O. two 
months’ notice to bar the right of repurchase; & 
if within that period of two months O. should not 
pay up to B. all principal & interest then due, 
all the right & equity of redemption should be 
barred. 8. further agreed to continue to employ 
O. as manager at £3 per week. In Nov. 1850, 
stock was taken, & showed sufficient profit. In 
Sept. 1851, an account was taken, which showed, 
as B. alleged, a loss of £3,000. Thereupon B. sent 
a notice dismissing O. from his situation as 
manager, on the ground of disobedience & calling 
on him to pay up in two months the amount of 
principal & interest, or to stand barred :—Held : 
the notice to bar the right of repurchase might 
well be given on the account in question, although 
it was a nine months’ account, not a six months’ 
account, as required by the provision, provided 
that it could be shown that a loss upon the business 
for the six months ending July, 1851, had actually 
been incurred.—-OGDEN v. Batrams (1855), 1 
Jur. N.S. 791. 

61. -|—In 1825, by indentures of lease 
& release, N. purported to convey his life interest 
in certain freehold & leasehold estates to ©., in 
consideration of the sum of £4,739; & by another 
deed of even date it was covenanted by C. that N. 
should be allowed to repurchase same, if desirous 
of so doing, for the sum of £4,739, by giving twelve 
months’ notice on Lady Day in any year. N. 
afterwards became insolvent & the assignee, thirty 
years after the execution of these deeds & fifteen 
years after the death of C. filed a bill contending 
that the transaction was a mtge., & praying that 
an account might be taken of the rents & profits 
received by C. or his representatives, & that the 
estate might be reconveyed to pltf. on payment 
of the sum of £4,739 with interest :—Held: this 
transaction was not to be treated as a mtge.— 
ALDERSON v. WHITE (1858), 2 De G. & J. 97; 
30 L. T. 0. S. 297; 4 Jur.N.S. 125; 6 W. R. 242; 
44 BK. R. 924, L. C. 

Annotations :—Consd. M. S. & L. Ry. «. North Central 
Wagon Co. (1888), 13 App. Cas. 554. Refd. Beckett v. 
Tower Assets Co., [1891] 1 Q. B. 1. 

62. -[—In circumstances, held upon the 
construction of certain instruments that, taken 
together, they did not operate as a mtge., but as 
an absolute sale, to which was attached a condi- 
tional right of repurchase to be exercised on the 
happening of a given event.—SHAW v. JEFFERY 
oe i Moo. P. CoC. 4323; 3L.T.1; 15 KB. R. 

9 e e 
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68. ——.] — A mtgor. conveyed the mtged. 
estate to the mtgee., & by a contemporaneous 
agreement a right of repurchase was reserved, if 
exercised within six years, on repayment of the 
purchase-money, together with all expenses & 
moneys laid out on the property. The right of 
repurchase was not exercised by the mtgor., but 
he, seventeen years after the date of the above 
conveyance, filed a bill, praying that the trans- 
action might be declared to be not a sale, but a 
mtge., with the right to redeem:—Held: the 
transaction was, what it purported to be, a con- 
veyance by way of sale, with a right of repurchase 
within six years; the evidence showing that this 
was the intention of the parties at the time.— 
Gossip v. WRIGHT (1869), 21 L. T. 271; 17 W. R. 
1137, H. L. 


Annotations :—Refd. Lisle v. Reeve, [1902] 1 Ch. 53; 
Fairclough v. Swan Browery Co., [1912] A. C. 565. 


64. .|] — Re BREWER, Ex p. SINGLETON 
(1891), 7 T. L. R. 614. 

65. —— Sufficiency of agreement for repurchase. | 
—StT. JOHN v. WAREHAM (1636), cited in 3 Swan. 


at p. 631; 36 H. BR. 1001. 
Annotations :—Consd. steepest typ 





Baker (1675), 3 








Swan. 628. Relfd. Smith v. Smo 667), 1 Cas. in Ch. 88. 

66. .J--WILLiaMs v. OWEN, No. 32, 
ante, 

67. -——- Presumption in favour of mortgage.] 


—(1) Grant of annuities during life of the grantee, 
in satisfaction & discharge of a debt, the grantor 
not to be liable personally, but reserving a power to 
repurchase & redeem the annuities :—Held: part 
of the personal estate of the grantee, & similar to 
the case of Welsh mtges. 

(2) The ct. leans against a contract for liberty 
to repurchase where made at the same time as the 
grant, & endeavours to make it a redemption. 

(3) In a Welsh mtge. there is a perpetual power 
of redemption in mtgor.; & mtgee. cannot compel 
a redemption or foreclosure.—LONGUET v. SOCAWEN 
(1750), 1 Ves. Sen. 402; 27 H. R. 1106, L. C. 

a ere rh :—As to (2) Apld. Bulwer v. Astley (1844), 1 

%h. 422. 

68. ——- Effect of subsequent proposals by 
purchaser.|—A., being indebted to B., enters into 
a written agreement, that B. may at any time 
while the money due to him remains unpaid, 
become the purchaser, for £450 of a house belonging 
to A., & that the money due to B. from the latter 
shall be part payment of the price; this is a 
contract of sale, & not a mtge. to secure the debt. 

The agreement is not impaired or altered by 
proposals which the purchaser makes subsequently, 
with a view to an amicable arrangement.— 
oe v. BUNNING (1822), 1 L. J. O. S. Ch. 


69. Conditions of repurchase to be strictly 
observed.|—St. JOHN v. WAREHAM (1636), cited 
in 3 Swan. at p. 631; 36 BE. R. 1001. 

Annotations :—Consd. Thornborough v. Baker (1675), 3 
Swan. 628. Refd. Smith v. Smoult (1667), 1 Cas. in Ch. 88, 
70. -]—BARRELL v. SABINE (1684), 1 Vern. 

268; 23 BE. R. 462. 

Annotations :—Apld. Joy v. Birch (1836), 10 BH. N. 8. 201. 
Refd. Williams v. Owon (1840), 5 My. & Cr. 303. 

71. -|—C., by indentures, dated in 1800, 
for the consideration of two sums of £2,000 & 
£2,000 granted unto G. two annuities of £300 
each, charged on his freehold lands at T.; & the 
indentures contained powers of repurchase by C., 
his heirs & assigns, on giving notice in writing 
under his or their hands, & paying all arrears. 
In 1812, C. agreed to sell all his lands, including 
those at T., to B. for £90,528, & to convey free 
from incumbrances, except certain mtges., & in 
pursuance of the agreement B. was let into 
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ossession, & paid large sums. The annuities to 
. being in arrear, in 1818 C. granted to him all his 
lands on. trust to sell them, & out of the proceeds, 
to retain costs & pay incumbrances; &, in 1824 
C. assigned to G. the unpaid balance of the said 
purchase-money, subject to prior charges, to 
apply the same in payment of what was stated in 
account to be due to G. N othing was done on 
these deeds. B. filed a bill in 1825 for specific 
performance of the agreement with B., & for 
repurchase of G.’s annuities, alleging that C., at 
B.’s request, gave G. such notice as was required 
to enable C., or B. in his place, to repurchase the 
annuities, & that on the day in the notice 
mentioned, the agents of C. & B. went to G.’s 
residence, to pay the principal & arrears with 
costs, & to tender deeds of transfer for his execu- 
tion, & G. being from home, they left a notice 
that the money & deeds would remain for ten 
days at the office of one of them. The bill prayed 
for a declaration that the annuities had ceased 
from that day. G., by his answer, admitted the 
service of a notice, signed C., by E. & P., his 
attorneys, but insisted that they had no authority 
from C., & that the notice was irregular & of no 
avail, as not being in pursuance of the powers of 
repur ‘chase :—Held : the notice of repurchase was 
not in strict pursuance of the power in the deeds, 
& was also defective in not naming a place for 
payment of the money.—Joy v. BIRCH (1836), 10 
Bli. N.S. 201; 4 Cl. & Fin. 57; 6 H.R. 77, H. L. 
Annotations : -—Consd. Secretary of State in Council of Indla 


v. British Empire Mutual Life Assce. (1892), 67 L. T. 434. 
Refd. Hawkins v. Hall (1837), Donnelly, 256. 


SUB-SECT. 2.,—PAWN OR PLEDGE. 


See, generally, PAWNS & PLEDGES. 

- Quantum of interest in property conveyed 
—Pledge or pawn transfers only special interest.|— 
He [the pawnee] has a special property, for the 
pawn is a securing to the pawnee that he shall 
be repaid his debt & to compel the pawner to pay 
him (Hott, C.J.).—CoGes v. BERNARD (1703), 
as reported in 2 Ld. Raym. 909; Holt, K. B. 

528; 92 BE. R. 1073; sub nom. ANON., 2 Salk. 522. 
Annotations :—Consd. Donald v. Suckling eee) L. R. 1 
585. Refd. Ryall v. Rolle ae (ae 
Attenborough ‘w. Solomon, [1913] 76. entd. 
Buckmyr v. Darnall (1704), 2 Ld. reg "1085; Grand 
Opinion for Prerogative concerning the Royal ered 
(1717), Fortes. Rep. 401; Robinson v. Green a 
Stra. 574; Shelton v. Osborn (1729), 1 Barn. K. 
260 ; Boucher v. Lawson 1735), Lee temp. Hard. iot: 
Kettle v. ae (1738), Willer, 118; Charitable Corpn, 
v. Sutton (1742), 2 Atk. 400; Hartop V. Hoare i) tf3).° 
Atk. 44; Pasley v. Freeman (1780), 3 Term nope ; 
Mason v. Lickbarrow (1790), 1 Hy. Bl. 357; Elsce 
prea (1793), 5 Term Rep. 143; Guilliam v. eee 

1804), 2 Smith, K. B. 155; Gibson wv. Inglis (1814), 4 

amp. 72; Pippin v, Sheppard (1822), 11 Price, 400; 
Storr v. Crowley Oe tne M‘Cle. & Yo. 129; Whitehead v. 
pera a A ae 464; Corbett ». raters GT 
(1827), 6 B. & C. 268 | : Gledstane v. Hewitt (1831), 1 
et 445; Exp. Cording (1832), 4 B. & Ad. 198; M‘Kenzie 

M'‘Leod (1834), 10 Bing. 385; Vaughan v. Menlove 

(1837), 3 Bing. N. C. 468: - Boorman v. Brown (1842), . 
Q. B. 511; Ross v. een 1846), 2 C. B. 877; G.N. Ry. 

Shepherd (1852), 8 E 30: Micklethwaite +. Merrill 
(1852), 19 L. T. O.S. él; “Balfev. West (1853), 13 C. B. 466; 
Crouch v. L. & N. W. Ry. (1854), 14 C. B. 255; Dansey v. 
Richardson Serer 3 E. & B. 144; Baxendale v. Eastern 
Counties Ky. (1858), 27 a3 J.C. P. 137; Blakemore v. 
Bristol & Exeter Ry . (1858), 8 BE. & B. 1035; Syred v. 
Carruthers (1858), E. B. & E. ie: Belfast & Ballymena, 
etc., Rys. v. Keys (1881), 9 H. L. Cas 56; MacCarthy 


v. Young (1861), 6 & N. 329; Marriott v. Anchor 

oremone, Co. (18 TY 3 eer G. F. & J. 177; Martin 

A aoa asses ), 11 C. B. N. 730; Taylor v. Caldwell 
1863), 3 B. & S. 826; Peninsular & Oriental Steam 

Naviontion Co. v. Shand (18 65), 3 Moo. P. C. C. N. ps wae 

R. v. Mid. Ry. (1867), 31 J. P. 661; Skeltony. L. & 

By, eet): R.2C. P. 631; Giblin »v. Mesfullen (1868) 


317; Readhead v. Mid. Ry. eras L. R. 
Q. B. BT8 ‘Liver Alkali Co. v. Johnson (1874), L. R. 6 
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Searle »v. Peden D Oey BE L. R. 9 Q. B. 122; 
Nugent o. brnith (1815 Harris v. G. W. Ry. 
1376), 1-Q. B. D. 513; Hoare GW. Ry. (1877), De 
rite s County Cott Cases, 192 ; Betghein 6 .G. E. 
oe ) 3C. P. D. 221; Foulkes v. Met. Dist. Ry. 
- aa annG 526; Cutler v. North London Ry. di 

* The Moorcock (1889), 14 P. D. 64; Tho Wink- 
ficla, (1903 P, 42; Harris v. Perry, (1903) 2K. B. 219 ; 

ee 905) 1 K. B. 237 ; Clarke v. West Ham 

Corpn., [1909] 2 < B. oe ; ;Shrimpton v. Hertfordshire 

County Council totes ait J. P. 305; Hatton v. Car 

Maintenance Co. (1914), 110 L. T. 765; "Banbury v. Bank 

of ee Y (918) A. C. 626; Coldman v. Hill, (1919) 

1 nie ; The Empress (1923), he L. J. P. 42; Ellis’ 

Trus e. Dixon Jonson, [1924] 2 Ch. 451; Pratt v. 

Patton, [i924] 1K.B 

73. The legal effect of a contract 
by way of pawn or pledge is that only a special 
property passes from the borrower to the lender, 
although coupled with the power of selling the 
pledge & transferring the whole property in it on 
default in payment at the stipulated time if there 
be any or at a reasonable time after demand & 
nonpayment if no time for repayment be agreed 
upon (FIELD, J.).—BURDICK v. SEWELL (1883), 10 
Q. B. D. 363; 62 L. J. Q. B. 428; 48 L. T. 705; 
31 W. R. 796; 5 Asp. M. L. C. 79; on appeal 
(1884), 18 Q. B. D. 159, C. A.3 sub nom. SEWELL 
v. BURDICK, 10 App. Cas. 74, H. L. 

Annotations :—Consd. Brandt v. riveree Brazil & iver 

Plate Steam Navigation Co. ro [1924] 1 K. B. 575. 

Rew v. Payne, Douthwaite (1885), 53 L. T. 932; Bristol 

& West of England Bank v. Mid. Ry., [1891] 2 Q. B. 653 ; 

Montgomery v. Hutchins anne) 94 L. T. 207; eo v. 

yrcimente rad ), 100 L 71; Calcutta S.S. 

Weir, 1910) 1 K. B. 750. "Menta. Allen v. Coltart (1883), 

11 Q. B.D. 782 jane 86), 18 Q. B.D. 67 51 L. T. 28; Rodoco- 

nachi v, Milburn 4 18 Inglis v. Robort- 

son, [1898] A. Riannior v. Wobster {1902} 2 Ch. 

aor : emporiey Steam Shipping Co. v. ee [1905] 

2K. B. 791; The Odessa, The Woolston, [1916] 1 A. A 
aed rr aes v. Leopold Walford (London), [1921] 3 

74, —— Mortgage passes whole legal 
interest.]|—A holder of script certificates for shares 
borrowed of deft. a sum of money on his own 
promissory note, payable on demand, & on the 
security of the shares, & deposited with deft. the 
scrip certificates. He afterwards became bank- 
rupt, & deft. without demand & without notice, 
sold ten of the fifteen shares to repay himself his 
debt. The creditor’s assignee, without making 
any tender of the amount of the debt, brought an 
action of trover against deft. to recover the value 
of the shares :—Held: even assuming the sale to 
be wrongful, the immediate right to the possession 
of the shares was not by the sale revested in pltf., 
& he could not therefore maintain trover, either 
for the whole value of the shares or for nominal 
damages. 

There are three kinds of security; the first, a 
simple lien; the second a mtge., passing the 
property out & out; the third, a security inter- 
mediate between a lien & a mtge., viz. a pledge, 
where by contract a deposit of goods is made a 
security for a debt, & the right to the property 
rests in the pledgee so far as is necessary to secure 
the debt (WILLEs, J.).—-HALLIDAY v. HOLGATE 
(1868), L. R. 3 Exch. 299; 37 L. J. Ex. 174; 
18 L. T. 656; 17 W. R. 18. 


Annotations :—Consd. babe, Fairs v. alert (1892), a 
L. T. 642; Durham v person, | 98) 1 Q. B. 
Refd. Mulliner v. Florence (1878), 3 8, D. 

v. Pump House Hotel Co., [1902] 2 B. 190. His’ 


Exch. 338 ; 











Trustee ¥. Oona [1924] 2 Gh: 451. Mentd. 
ar hd eae ete S08) 2 Mans. 212; Whiteley v. Hilt, 








75, ——.]— The doctrine that an 
equitable mtgee. by deposit of title deeds so 
entitled to foreclosure, does not extend to a pledgee 
of personal chattels. 

. deposited railway bonds with B. as security 
for a debt, without any written memorandum. 
B. filed a bill praying for foreclosure or sale :— 


248 


Sect. 6.—Mortgage distinguished from other similar 
transactions: Sub-sects. 2, 3 & 4. Part II. 
Sects. 1 & 2: Sub-sect. 1.] 


Held: as a mere pledgee of chattels B. was not 
entitled to foreclosure, but only to a sale. 

In a regular legal mtge. there has been an 
actual conveyance of the legal ownership, & then 
the ct. has interfered to prevent that from having 
its full effect, & when the ground of interference 
has gone by the non-payment of the debt the ct. 
simply removes the stop it has itself puton. Then 
when there is a deposit of title deeds, the ct. treats 
that as an agreement to execute a legal mtge., 
& therefore as carrying with it all the remedies 
incident to such a mtge. None of this reasoning 
applies to a pledge of chattels ; the pledgee never 
had the absolute ownership at law, & his equitable 
rights cannot exceed his legal title (JESSEL, M.R.). 
—CARTER v. WAKE (1877), 4 Ch. D. 605; 46 
L. J. Ch. 841. 

Annotations :-—Consd. Sadler v. Worley, [1894] 2 Ch. 170. 

Refd. Fraser v. Byas (1895). 11 T. L. R. 481; Harrold v. 

Plenty, [1901] 2 Ch. 314. Mentd. Re Owen, [1894] 3 Ch. 


220; London County & Westminster Bank v. Tompkins, 
[1918] 1 K. B. 516. 
| —A 


76. 











ledge of personal 
chattels as a rule is & must be accompanied by 
delivery of possession. It is not of the possession 
given him under the contract that the pledgee’s 
rights spring. A contract of pledge carries with it 
the implication that the security may be made 
available to satisfy the obligation & enables the 
pledgee in possession, though he has not the general 
property in the thing pledged but a special property 
only, to sell on default in payment & after notice 
to the pledgor, though the pledgor may redeem 
at any moment up to sale. A mtge. of alae or 
chattels involves in its essence not the delivery of 

ossession but a conveyance of title as security 
or the debt. . . . Where there is no express powcr 
of sale given by the mtge. he has after default 
in payment & after he has given the mtgor. a 
reasonable time to pay, a power to sell & give a 
good title to the purchaser (COTTON, L.J.). 

A mtge. conveys the whole legal interest in the 
chattels ; a pawn conveys only a special property. 
- .. A pawn involves transfer of the possession 
from the pawnor to the pawnee. A mtge. may be 
made without any transfer of possession. In my 
opinion the two transactions of pawn & mtge. are 
in their nature distinct (Fry, L.J.).— Re MORRITT 
Ez p. OFFICIAL RECEIVER (1886), 18 Q. B. D. 222 ; 
56 L. J. Q. B. 1389; 56L. T. 42; 35 W. RB. 277; 
3 T. L. R. 266, C. A.; affg. S. C. sub nom. Re 
MoRrRITT?T, £z p. BENTLEY & Co., 34 W. R. 579, D.C. 


Annotations :—Refd. Deverges v. Sandeman, Clark, (1902) 
1 Ch. 579; The Ningchow, [1916] P. 221. entd. 
Calvert v. Thomas (1887), 19 Q. B. D. 204; Re Cleaver, 
Khan p. Rawlings (1887), 18 Q. B. D. 489; Lumley vw. 
Simmons (1887), 34 Ch. D. 698 ; Watkins 1. Ivana (1887), 
18 Q. B.D. 386. 


77. Transfer of possession—Essential to pawn 
or pledge.J|—1f a person advances money upon a 
conditional sale of goods, & does not insist upon 
a delivery thereof, he confides in the credit of the 
vendor, & not on any real or particular security, 
& ought to come in under a commission of bkpcy. 
against the vendor, as much as any other person 
that places a confidence in the bkpt. personally.— 
RYALL v. ROLLE (1749), 1 Atk. 165; 1 Wils. 260; 
1 Ves. Sen. 348; 9 Bli. N.S. 377; 26 E. R. 107, LC. 
Annoldions :-—Consd. Wost. v. Skip (1749), 1 Ves. Sen. 239. 

Apld. Falkener v. Case (1781), 1 Bro. C. C. 125. Distd. 

Atkinson v. Maling (1788), 2 Term Rep. 462. Consd. 

Lingham v. Biggs (1797), 1 Bos. & P. 82; Dearle v, Hall, 

Hellame (is) Sbech #00: Cound. He webabetete se 

f , u l. 3. e : it : 

Fletcher (1878), 8 Ch. D. 218. Reta, Ward ae Panes 


e e a es 
(1752), 2 Ves. Son. 431; Ex p. Shank (1754), 1 Atk. 234: 
Worseley v. Demattos & Slader (1758), 1 Burr. 467; 
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Plumb v. Fluitt (1791), 2 Anst. 432; Jones v. Gibbons 
1804), 9 Ves. 407; Horn v. Baker (1808), 9 Hast, 215; 
aylor v. Plumer (1815), 3 M. & S. 562; Re Frazer, Ex i 

Monro (1819), Buck, 300; Hartley v. Smith (181 )»s 

Buck, 368; Hubbard v. Bagshaw (1831), 4 Sim. 326; 

Re Severn, Ex p. Colville (1831), 9 L. J. O. 8. Ch. 56; 

Reeves v. Capper (1838), 5 Bing. N.C. 136; Hap. Reynal 

(1841), 2 Mont. D. & De G. 443; Belcher v. Sapper (1842), 

4 Man. & G. 502: Bartlett v. Bartlett (1857), 1 De G. & J. 

127; North v. Gurney (1861), 1 John. & H. 509; Grainge 

v. Warren, Re Grainge (1865), 6 New Rep. 219; Donald 

v. Suckling (1866), L. R. 1 Q. B. 585; Cooke v. Hemming 

) L. R. 3 C. P. 334; Re Hallett’s Estate, Knatch- 

. Hallett (1880), 13 Ch. D. 696; Re Richards, 

Humber v. Richards (1890), 45 Ch. D. 589; Ward v. 

Duncombe, [1893] A. C. 369. Mentd. Row v. Dawson 

(1749), 1 Ves. Sen. 331; Doddington v. Hallet (1750), 1 

Ves. Sen. 497; Ez p. Dumas (1754), 2 Ves. Sen. 582 ; 

Wilson ». Day (1759), 2 Burr. 827; Mason v, Vere (1779), 

2 Wm. Bi. 1309; Gordon v. East India Co. (1797), 7 Term 

Rep. 228: Evans v. Bicknell (1801), 6 Ves. 174; Storer 

v. Hunter (1824), 3 B. & C. 368; Re Severn, Hz p. Tenny- 

son (1832), Mont. & B. 67; Buck v. Lee (1834), J Ad. & El. 

804; Ke Ogden, Ez p. Loyd (1834), 1 Mont. & A. 494 ; 

Gardner v. Lachlan (1838), 4 My. & Cr. 129; Etty v. Bridges 

(1843), 2 Y. & C. Ch. Cas. 486 ; Beckham v. Drake (1849), 

2H. L. Cas. 679; Re West of England & South Wales 

District Bank, Ex p. Dale (1879), 11 Ch. D. 772 ; Colonial 

Bank v, Whinney (1886), 11 App. Cas. 426; Re Patrick, 

Bills v. Tatham (1890), 63 L. T. 752; Thomas v. Searles, 

[1891] 2 Q. B. 408; English & Scottish Mercantile Invest- 

ment Trust v. Brunton, [1892] 2 Q. B. 1; Re Wyatt, 

White v. Ellis, [1892] 1 Ch. 188; Sharman v. Mason, 

[1899] 2 Q. B. 679; Rose v. Buckett, [1901] 2 K. B. 449. 


78. ——— -——— Not necessary in mortgage.]— fc 
MorritTt, Ex p. OFFICIAL RECEIVER, No. 76, ante. 
; -| —A pledge... is a case 
in which money is advanced on goods or chattels 
which are given into the possession of the person 
who advances the money on them. A bill of 
sale... is the document which is given where 
the legal property in goods passes to the person 
who lends the money on them, but the possession 
does not pass (LORD EsHER, M.R.).—-MILLS v. 
CHARLESWORTH (1890), 25 Q. B. D. 421; 591. J. 
Q. B. 5380; 638 L. T. 508; 39W. R.1; 6T.L. RB. 
452, C. A.: on appeal, sub nom. CHARLESWORTH 
v. MILLS, [ ied A. C. 231, H. L. 
«lnnotations :—Reld. Grigg v. National Guardian Assce., 
91] 3 Ch. 206; Morris v. Delobbel-Flipo, [1892] 2 
Ch. 352 ; Ramsay v. Marerett, [1894] 2 Q. B. 18 ; Withers 
v. Berry (1895), 39 Sol. Jo. 559; Clapham v. lves (1904), 
91 L. T. 69; G. E. iy. ©. Lord’s Trustee, [1909] A. C. 
109; Dublin City Distillory v. Doherty, [1914] A. C. 823; 
Re Lavey, kz p. Trustee, (1918-19) B. & C. RR. 11635 
Fronch v. Gething, [1922] 1 K. B. 236. 


80. Power of sale.|—-BurRDIcK v. SEWELL, No. 
78, ante. 








OFFICIAL 





‘ -| — Re MoOrRRiTT, 
RECEIVER, No. 76, ante. 

82. Option to purchase pledged shares.|—The 
transaction between pltfs. & defts. . . . cannot 
be properly regarded as a mtge.... 

It was in effect the deposit of certain shares 
on security for a loan, the consideration for the 
loan being the right to take these shares at the 
price of £11. In reality the right to call the 
shares at £11 up till Mar. 31, 1901, was the 
only consideration for the loan so far as the trans- 
action with defts. recorded in the documents 
is concerned. ... Further, in my opinion, it is 
not correct to say that there is any clog upon any 
supposed equity of redemption. During the 
period for which defts. were given the call, that. 
is to say, up to Mar. 31, there was no right to 
redeem. Any equity of redemption which pltfs. 
had only arose in the event of defts. not exercising 
the right of call or to the extent to which they 
do not exercise it (LORD ALVERSTONE, C.J.).— 
LONDON & GLOBE FINANCE CorRpN., LTD. v. 
MONTGOMERY (1902), 18 T. L. R. 661. 


Ex p. 


SUB-SECT. 3.—LIEN. 
See LIEN, Vol. XXXII., pp. 217, 229, 279, 
Nos. 22, 28, 136, 573. 


Part [I.—C assiFIcaTIon oF MorTGAGES. 


SuB-seEcT, 4.—RENTCHARGE. 
See, generally, RENTCHARGES & ANNUITIES. 


83. Owner of rentcharge has no estate in the 
land.|—The distinction between a mtgee. & the 
owner of a rentcharge is obvious. At law the 
mtgee. is absolutely owner. The mtgor. comes 
into equity to be relieved against the forfeiture. 
Equity imposes as the condition of relief certain 
terms, namely that the mtgee. shall be repaid 
not only the money due on the loan, but also 
all expenses that the owner might properly have 
incurred in repairs & permanent improvements. 
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The owner of a rentcharge has no estate. His 
remedy is by distress & entry & he is entitled to 
enforce that remedy in a proper manner. The 
owner of the estate subject to the charge is not 
like the mtgor. obliged to resort to equity to 
recover possession. On payment of the arrears 
of the rentcharge he can recover possession at 
law. Equity therefore imposes no conditions on 
him (RoMILLY, M.R.).—HOooper v. CooKE (1855), 
20 Beav. 639; 3 Eq. Rep. 988; 25 L. J. Ch. 62; 
25 L. T. O. S. 286; 1 Jur. N. S. 949; 3 W. R. 
636; 52 E. R. 750; affd. (1856), 25 L. J. Ch. 
467, L. C 


Part 1|._—Classification of Mortgages. 


SEcT. 1.—LEGAL MORTGAGES. 

Sec, now, Law of Property Act, 1925 (c. 20), 

ss. 39, 85, 86, sched. I., Parts VII., VIII. 
_ 84. Definition—First mortgage.]|—On a contract 
in writing by proposed borrower of money to 
execute a legal mtge. on a ship & pay commission 
to pltf. on procuring the loan :— Hlad: this 
prima facie meant a first mtge. 

A ‘legal mtge.” means a “first mtge.,” for 
a second mtge. is not, properly speaking, a ‘‘ legal 
mtge.,”” as it conveys no legal interest (CocK- 
BURN, C.J.).—THOMPSON v. CLARK (1862), 3 F. 
& F. 181; 1 New Rep. 19; 7 L. T. 269; 11 
W. R. 23; 1 Mar. L. C. 256. 

85. Extension by parol— Not permissible.]—A 
mtge. by deed cannot be extended by parol.— 
Re Hopkins, Ex p. HOOPER (1815), 2 Rose, 328 ; 
19 Ves. 477; 34 E. R. 593; sub nom. Re HEWETT, 
iz p. HOOPER, 1 Mer. 7, L. C. 

Ot copyholds.|—Sce CopyuoLips, Vol. XIII., 
pp. 114 et seg.; & see, now, Law of Property Act, 
1922 (c. 16), s. 128, sched. XII., (1) (7), (8) (b)3 
Law of Property (Amendment) Act, 1924 (c. 5), 
sched. II., 4 (2). 


SECT. 2.—EQUITABLE MORTGAGES. 
SUB-SECT. 1.—NECESSITY FOR MEMORANDUM 
IN WRITING. 

86. General rule.| — LoNDON & WESTMINSTER 
Bank v. TURQUAND (1888), 4 ‘I’. L. R. 454, C. A. 

See, now, Law of Property Act, 1925 (c. 20), 
. 40; & generally, ConTRACT, Vol. XII., pp. 118 
et seq. 

87. Mortgage of personal property.| — A 
trader deposits policies of assurance with his 
bankers to secure the floating balance due from 
him, & signs a memorandum of the object of the 
deposit, of which notice is given to the insurance 
office. Afterwards he takes a partner, & the 
policies remain, & are treated as a security for the 
floating balance due from the firm; but of this 
change in the object of the security, no memo- 
randum is signed, nor is any notice given to the 
office. On the firm becoming bkpt. :—Held: the 
bankers were entitled to the usual order as in the 


PART II. SECT. 1. 

b. Effect—Legal estate passes.}—The 
law of Beltish Colenbia aie eae 
to the passing of the legal estate by 
virtue of a mtge. on rea) estate, has 
not been affected by Land Registry 


passes to the m 


NORTH 


Act, 1921 (c. 26), & the legal title still 6. 


equity of redemption in the m 
VANCOUVER t. CARLISLE (B.C.), 
{1922) 3 W. W. R. 811; 70 D. L. HK. 
527.—CAN. 


case of an equitable mtge. without a written memo- 

randum.—Re REAY, Ha p. BARNETT (1845), De 

G. 194. 

Annotations :—Mentd. Re Buller, Ex p. Wornald (1860), 2 
L. T. 544; Re Richards, Humber v. Richards (1890), 45 

Ch, me ied Fe Gootz, Jonas, Ex p. Trustce (1898), 78 


88. .|— Parol authority by a debtor to 
a creditor to go & take certain goods & sell them, 
& pay himself a particular debt out of the pro- 
ceeds :—Held: to amount to the creation of an 
equitable lien upon such goods, & as such to be 
valid as against a claim by the personal repre- 
sentative of debtor after his death.—GURNELL v. 
GARDNER (1863), 4 Giff. 626; 3 New Rep. 59; 
9L. T. 367; 9 Jur. N. S. 1220; 12 W. R. 87; 
66 EK. R. 857. 

Annotation :—Refd. Parish v. Poole (1884), 53 L. T. 35. 

89. .|}— De T. being given up to the 
authorities of a foreign country under an extra- 
dition treaty, to be tried on a charge of murder, 
assigned all his property to P., & executeda general 
power of attorney in favour of P.& T. The object 
of these instruments was, as the ct. held, to enable 
moncy to be raised for his defence. ‘TT. was co- 
trustee with pltf. of a ee settlement, & 
proposed to him that consols belonging to the 
trust should be sold out, & the proceeds advanced 
on the security of a charge on De T.’s property. 
Pitf. assented, & the consols were sold & the 
proceeds paid to T., who produced to pltf. a docu- 
ment purporting to be a memorandum of deposit 
of the assignment & power of attorney, & an 
equitable charge to secure the advance. The 
ct. held on the evidence that P. knew of the charge, 
& either actually authorised it, or left T. to do 
as he liked :—Held : the money had been advanced 
upon the faith of an agreement to charge the 
property of De T.; such an agreement was within 
the powers of P. & T.; & if the agreement had 
not been fully carried out, pltf. was entitled to 
have the charge carried into effect.—PARISH v. 
POOLE (1884), 53 L. T. 35 ; subsequent proceedings, 
sub nom. Re PRYNNE (1885), 53 L. T. 465. 

90. -}] — The agreement may be fairly 
derived from the course of dealing, & where there 
is a contest as to an oral agreement the court 
must decide whether there is such an oral agree- 
ment or not (CuITry, J.).—BROWN, SHIPLEY & 











Whether distinguished from equit- 
es.}—In India there is no 
etween a iced & an cquib 

ANK OF INDIA 


able mortg 
distinction 
able mtg@ce.—IMPERIAL 
ow. U. Rat Gyaw Tuu & Co., Lp. 
(1923), L. L. R. 51 Calc. 86.—IND. 


. Subject to an 
or.— 
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Sect. 2.—Equitable mortgages: Sub-secis. 1 & 2, A.] 


Co. v. KouaH (1885), as reported in 29 Ch. D. 
848; 52 L. T. 878; 5 Asp. M. L. C. 433. 
Annotations :-—Mentd. Kénig v. Brandt (1901), 84 L. T. 

Hie : Pak rt pate Trust Co. of New York v. Hannay, [1918] 

—— Compliance with Bills of Sale Acts.|—See 
BILLs OF SALE, Vol. VII., pp. 5 e seq. 

91. Mortgage of interest in land.|—A. on an 
account stated owes B. £400. A. agrees to give 
bond for £100 & to secure the remaining £300 by 
mtge. <A. delivers a deed of conveyance to C. 
an attorney, who takes instructions to draw 
mtge.; but before the bond or mtge. executed 
A. dies. Though this agreement by parol be 
proved, yet on a bill brought against the heir of 
A. the ct. refused to carry them into execution. 
—BRIZICK v. MANNERS (1742), 9 Mod. Rep. 284 ; 
88 E. R. 454, L. C. 
ae aHen :-—Refd. Norris v. Wilkinson (1806), 12 Ves. 


92. -] — In a suit to administer a mtgor.’s 
estate the mtgee., who was not a party, came in 
& consented to a sale. The produce formed the 
whole assets, & was less than the mtge. :—Held: 
the mtgee. was entitled to the whole fund, after 
payment of the costs of sale. 

he intestate had no deeds to deposit & he gave 
the best security he could by giving a memorandum 
in writing by which he promised the solicitors 
of his creditors to execute a legal mtge. That 
is an equitable mtge. (ROMILLY, M.R.).— DIGHTON 
v. WITHERS (1862), 31 Beav. 423; 54 EH. R. 1202. 
«innotations :—Refd. Perry v. Oriental Hotels Co., Te 

Oriental Hotels Co. (1871), 40 L. J. Ch. 420; United 

Realization Co. v. I. R. Comrs. (1898), 79 L. T. 556. Mentd. 

Ward v. Mackinlay (1864), 10 Jur. N. S. 1063; Re 

Oriental Hotels Co., Perry v. Oriental Hotels Co. (1871), 

L. R. 12 Kq. 126. 

93. .| — An agreement to advance money 
on the security of land is an agreement which 
requires to be in writing, by Stat. Frauds, s. 4.— 
MOUNSEY v. RANKIN (1885), 1 Cab. & El. 496. 

04. Insufficient description of mortgagee.| 
—In a letter, which was said to contain the 
terms of an agreement for a loan upon mtge. 
of land, the proposed mtgee. was not named, & 
was described only as ‘the proposing lender ”’ 
& ‘‘ the intending lender ’’ :—Held: there was no 
sufficient description of the proposed mtgee. to 
satisfy the requirements of Stat. Frauds, s. 4.— 
PATTLE v. ANSTRUTHER (1893), 69 L. T. 175; 
41 W. R. 625; 9 T. L. BR. 500; 37 Sol. Jo. 543; 
4 R. 470, C. A. 











SUB-SECT. 2.—AGREEMENT FOR MORTGAGE. 
A. In General. 


95. Agreement to execute legal mortgage— 
Agreement by husband & wife—Binding on sur- 
vivor.]|—Freeholds were conveyed by lease & 
release, to trustees to the use of a feme covert 


PART II. SECT. 2, SUB-SECT. 1. 


911i. Mortgage of intercst in land. }— 
HOLMES v. MATTHEWS (1882), 3 Gr. 
379.—OAN. 

01 ii, ——.}—CHRISTIE v. DOWKER 
(1863), 10 Gr. 199.—CAN. 
of certain lands, alleged that L., the d. 
holder of the mtge., purchases it from 
C. with knowledge of the fact that C. 
had purchased it from the original agrees to stay p 
m . a8 trustee for pltf., who was 
to be allowed to redeom on paying 
whatever C. should pay for the mtge., 
& a oertain additiona] aum for C.’s 
services; & sought to redeem on pay- 


aang part 








ment of what was due under the agrcee- 
ment with C. :—Held: the agreement 
should be evidenced in writing.— 


91 iv. CLIN 
(1802), 1 Sch. & Lef. 22.—IR 
Agreement to stay proceed- 
tngs.}—Where a second mtgee., who 
at the request of a third mtgee., 


mtge. for a term of two 
ment that the princip 
at the expiration of two years is one 
which is not to be 
one year, although 


MoRTGAGE. 


for her separate use for life, or to the use of such 
person as she should by writing sealed, etc., 
appoint, & in default of appointment in trust 
to pay the rents to her for her separate use. The 
husband & wife by writing not under seal, for 
valuable consideration, undertook to execute a 
mtge. of the property when required. The hus- 
band died & no mtge. had been executed :—Held : 
the agreement was binding upon the surviving 
wife.—_STEAD v. NELSON (1839), 2 Beav. 245; 
9L. J. Ch. 18; 3 Jur. 1046; 48 HK. R. 1174. 

say des :—Refd. Crofts v. Middicton (1855), 2 K. & J. 


96. ——— Explained by other written memo- 
randa.|—Freehold property at I., which was not 
subject to any charge, was within the mtgee.’s 
security ; the intention, from other written memo- 
randa, being clearly to give a general charge.— 
Re MEDLEY, Ex p. Guyn (1840), 1 Mont. D. & 
De G. 29; 9L. J. Bey. 41; 4 Jur. 395, Ct. of R. 
Annotation :—Mentd. Re Fox & Jacobs, Ex p. Discount 

Banking Co. of England & Wales, [1894] 1 Q. B. 438. 

97. Parol evidence of agreement.| — 
A mtgee. of leaseholds for £1,150 enters into a 
parol agreement with the mtgor. to concur in a 
new mtge. for £750, to be paid to the original 
mtgee. in reduction of her debt, so that the new 
mtge. should be the first charge, but upon an 
express understanding that the mtgee. should 
execute to her a second mtge. for the balance. 
The new mtge. was executed accordingly, & it 
recited that the original mtgee. had agreed to 
accept £750, & to release the premises from the 
moneys secured by the original mtge., & to make 
other arrangements with the mtgor. for payment 
of the residue of the £1,150 ; & the deed witnessed 
that, in pursuance of such agreement, & in con- 
sideration of £750 paid to the original mtgee., 
she & the mtgor. assigned the mtge. premises to 
the new mtgee. for £750, discharged from the 
original mtye. Afterwards, the £750 was paid 
off by another person, to whom the mtgor. applied 
for that purpose, on an agreement for an assign- 
ment; but all parties had notice of the agreement 
with the original mtgee. On the original mtgee. 
filing a bill to be declared first incumbrancer, 
or to redeem :—Held:; she might adduce parol 
evidence of the agreement with her, & was entitled 
to redeem on payment of the £750 & interest, 
but had not a lien prior to that of the person who 
had last advanced that sum.— BANKS v. WHITTALL 
(1847), 1 De G. & Sm. 536; 63 E. R. 1182; sub 
nom. BANKS v. WHITTALL, LEDSAM v. BANKS, 17 
L. J. Ch. 14, 352. 

Annotations :—Mentd. Teovan v. Smith (1882), 51 lL. J. 
Ch. 621; Thorne v. Cann, [1895] A. C. 11; Re Magneta 
Time Co., Molden v. The Co. (1915), 84 L. J. Ch. 814. 
98. Assignment by mortgagor to secure 

advances.|—John S. entered into an agreement 

with E. for securing payment of sums of money 
owing by him to E. In this agreement there was 

a covenant, amongst others, that John S. would 








was willing to take his principal money 
at any time, & must be in writing 
signed by deft.—HapDFIELD v. RODGER 
(1916), 33 W. L. R. 713; 9 W. W. R. 
1189.—CAN., 
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e. Agreement to execute legal mort- 
gage f interest in land.]—MILLER Vv. 
STiITr & McINTYRE (1867), 17 C. P. 
559.—CAN. 


AN v. COOKE 


Se eaeemenee’ 


A To secure price of 
chattels.}——A written order for chattels, 
signed by the purchaser, contain an 
agreement to give a mtge. on land to 
secure the purchase price, is void ; but 
a mtge. in accordance with the agree- 


upon his 
ears, AN agree- 
shall be paid 





rformed within 
e second mtgee. 


Part I].—CLASSIFICATION OF MORTGAGES. 


give to E., as part of the securities, a mtge. on the 
lots of a particular estate, & James S., the brother 
of John & therein described as being the owner 
of lot No. 1, was to join in the mtge. of it. By 
a Peete agreement, under seal, to which 
John 8., H., & James S. were parties, after reciting 
the first agreement, John S. covenanted that he 
would, before a certain time, convey, or cause to 
be conveyed, to E., Lot 1, to be held by E. in fee: 
‘‘ & it is hereby agreed by & between the parties 
hereto,” that if John S. shall pay E. the moneys 
due to him, H. shall retransfer ‘‘ all securities of 
whatever nature or kind.’’ Provided, that if 
payment shall not be made, BH. may by “ entry, 
foreclosure, sale, or mtge. of any part or parts 
of the said lands, etc.,’’ levy the deficiency. ‘ & 
each of them, John S. & James S., for himself, 
his exors., etc.,’’ covenanted to pay any deficiency, 
so that out of the interest or dividends on railway 
shares, previously deposited, or by cash payments 
of John S. or James S., there should be received 
a certain sum every year. All the three parties 
duly executed this agreement :—Held: this 
amounted to an equitable mtge. binding on the 
estate of James S.—Eyre v. M'DOWELL (1861), 
9 H. L. Cas. 619; 11 E. R. 871. 

Annetation ty hie Badeley v. Consolidated Bank (1886), 


34 Ch. D 

99. ——— Effect of demand for execution — 
Validity as against trustee in bankruptcy of mort- 
*gagor.|—-T' wo traders, brothers, obtained advances 
amounting to £500 from their father & brother 
in various sums, & in 1870, on the last advance 
of £250, they signed an agreement that they 
would, on demand, assign the lease of their pre- 
mises & their business, stock-in-trade, & book 
debts to the creditors, with a proviso that if they 
should repay the sums advanced the agreement 
should be void, but if they should fail to do so a 
valuation should be made, & the balance, if any, 
should be paid to debtors. At the same time 
the lease was deposited with same creditors as a 
security for the due performance of the agreement. 
In 1873 debtors became embarrassed, & creditors 
demanded the execution of an assignment in 
pursuance of the agreement, which was accordingly 
executed, & the balance of the valuation of the 
property, amounting to £123, was paid to debtors. 
The assignment included substantially the whole 
of debtors’ property, & creditors took possession 
of it forthwith. A few days afterwards debtors 
filed a petition for liquidation, & the trustee 
applied to have the deed of assignment of 1873 
declared void :—Held: the agreement of 1870 
became a binding security on demand being made, 
& the assignment of 1873, being based upon it, 
was valid.—Re Coox, Ex p. Izarp (1874), 9 Ch. 
App. 271; 43 L. J. Bey. 31; 30 L. T. 7; 22 
W. R. 342, L. JJ. 

Annotations :—Consd. Re Barker, Ex p. Kilner (1879), 13 
Ch. D. 245. Refd. Re Hemingway, Hz p. Hauxwell 
(1883), 23 Ch. D. 626. 

100. ——— Relationship of mortgagor & mort- 
gagee established.J}—A banking co. entered into 
an agreement dated May 29, 1886, to sell certain 
paper mills & machinery to L. co. for £20,000 to 
be paid by instalments. 


ment, executed contemporaneously 
with it, but not ‘contained in or 
indorsed. upon or annexed to the order,’’ 
is not void.—PERRAULT v. RUMLEY 
Propvucrs Co., Lrp. (1913), 25 W. L. R. 


to secure 


By clause 2 of the agree- . 


any promissory note or bill of exchange 
of mine, when due, 
you a mtge. on al] my houses & lands, 
to you the payment of all 
sums of mnoney you may advance me 


I agree to 
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ment it was provided that upon payment of the 
first two instalments the bank should convey the 
soar to L. co. upon their executing a mtge. 
or the balance of the purchase-money, & that the 
mtge. should contain a clause enabling the bank, 
in case the business of L. co. should be suspended, 
to re-enter & take possession of the premises, & 
of everything which should have been built or 
placed thereon, & which should not require regis- 
tration within Bills of Sale Act, 1878 (c. 31), & 
to hold same for their own use & benefit absolutely, 
but without prejudice to the liability of L. co. 
for the unpaid balance of the purchase-money. 
This agreement was not registered as a bill of sale. 
The first two instalments of the purchase-money 
were paid, but no conveyance or mtge. of the 
property was executed in pursuance of the agree- 
ments. L. co. entered into & held possession of 
the property until a winding-up order was made 
on Feb. 7, 1887. The bank thereupon re-entered 
on the property. The official liquidator of L. co. 
asked by summons for delivery up of a paper 
making machine & all other trade machinery 
attached to the mills. The bank claimed posses- 
sion of the fixtures & trade machinery under their 
vendors’ lien :—Held: (1) the position of the 
parties under the agreement was the same as if a 
conveyance & mtge. of the property had been 
actually executed, & the bank had no vendor’s 
lien for unpaid purchase-money, as an express 
stipulation had been substituted for such lien ; 
(2) the agreement to mortgage did not extend to 
any property which required registration under 
Bills of Sale Acts, & the trade machinery was 
therefore not included in the security, & must 
be delivered up to the liquidator of L. co., but 
in other respects the agreement remained valid. 
—Re LONDON & LANCASHIRE PAPER MILLS Co., 
Lrp. (1888), 58 L. T. 798; 4 T. L. R. 312. 

101. ——— Of interest in land — Property re- 
quiring registration under Bills of Sale Acts not 
included.|—Zte LoNnDOoN & JLANCASHIRE PAPER 
MILxLs Co., LTp., No. 100, ante. 

102. ——-.]— DIGHTON v. WITHERS, No. 92, ante. 

103. Agreement that property shall stand 
charged—Agreement for further charge.|—Mtgee. 
having advanced to the mtgor. a further sum upon 
his bond :—Held: the bond though obscurely 
worded, was evidence of an agreement for a further 
charge upon the mtged. premises.—Re HAMLYN, 
Ex p. HEARN (1818), Buck, 165. 

104. ——— Mistake as to form & reservation of 
equity of redemption.|—On June 14, 1858, deft. 
L. being indebted to pltf. signed a memorandum 
of agreement whereby in consideration of the 
forbearance of pltf. in not requiring immediate 
repayment of the moneys he had advanced to or 
for him, he, L., agreed to give & execute to pltf. 
a charge on the interest to which he was entitled 
by right of marriage in the property settled on 
his wife, or to which she was entitled in respect 
of her former marriage as a security ‘‘ for the re- 
payment of the moneys pltf. had advanced to or 
for him, L.”’; & deft. L. further pledged himself 
not to incuinber his interests in such property or 
any part thereof. On June 18, four days after- 
wards, deft. L., with the knowledge, but without 


mtge. on lands.— He HURLEY’s ESTATE, 
[1894] 11. R. 488.—IR. 

money to N. on an express agreement 
that it was to be secured by mtge. on 
certain property ; & on July 3 following, 


execute 


180; 4W. W. R. 1291; 12 DL. BR. on my pro ry notes or bills of 

772.—CAN. exchange, with interest, till paid, at the mtge. was given accordingly, & on 
s. —— —— To secure bill of ex- such rate as may be provided by such Aug. 2, the mtgor. became insolvent : 

change. }— ment by A. with GC. as Promissory note or bil] of exchange’: -—eld: the mtge. was valid.—ALLAN 

follows: “In case I fail to pay you —Hed: to create a valid equitable 9, CLankson (1870), 17 Gr. 570.—CAN. 
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Sect. 2.—Equitable mortgages: Sub-sect.2, A., B. & 
C.; sub-sect. 3.) 


the consent of pltf., executed a post nuptial settle- 
ment, whereby he conveyed all his interest in right 
of his wife in the property settled on her on her 
first marriage to trustees, on trusts for her for 
life, then for himself for life, & after the decease 
of the survivor for the children. About a month 
afterwards on July 13, deft. L. executed a deed 
purporns to be in pursuance of the agreement 
of June 14, whereby he charged all the dividends, 
interest & annual proceeds of the trust funds 
which were settled at the time of his wife’s first 
marriage, & also his share in the trust funds 
themselves, with the payment to pltf. of £800, & 
interest from June 14. He also, by same deed, 
assigned his said share in the trust funds to pltf. 
by way of mtge., with a proviso for redemption 
to L. on repayment by him of the sum of £800 
& interest :—Held: the deed of July 13, though 
constituting a mere equitable security, & being 
entirely mistaken with regard to the form of the 
mtge., & the reservation of the equity of_re- 
demption, yet operated as a recognition of the debt 
of £800, &, coupled with the memorandum, it 
gave plitf. a right to an account & payment of what 
should be found due on both securities; & in 
default of payment, a right of foreclosure, against 

L. & his assignee in insolvency.—CAREW v. 

ARUNDEL (1861), 5 L. I. 498; 8 Jur. N.S. 71. 

_ 105. ——.|—Pltf. agreed to let to B. premises 

in H. which B. was to set up forthwith as a lun- 

cheon bar & restaurant, such fittings to be of the 
value of £500 & to pitf.’s satisfaction, & B. was to 
pay @ premium of £1,000, upon payment of which, 

“the premises being fitted up as aforesaid,’ pltf. 

was to grant B., & B. agreed to take a Icase for 

twenty-one years; & pltf. further agreed to lend 
or obtain for B., “‘ upon security of the said pre- 
mises as fitted & licensed,’’ £1,000 for two years 
at 5 per cent. Before any lease was granted or 
any money paid, B. became bkpt., & his assignee 
seized & sold the fittings & fixtures under an order 
of the ct. :—Held: until the execution of the 
proposed lease, the agreement constituted an 
equitable contract between pltf. & B. that “ the 
premises as fitted & licensed’ should stand as 
a security for the £1,000 premium, & consequently 
ltf. was entitled to them as equitable mtgee.— 
EBB v. HODGE (1860), L. R. & C. P. 73; 39 

L. J.C. P. 56; 21 L. T. 499, Ex. Ch. 

Annotation :—Distd. Parish v. Poole (1884), 53 L. T. 35. 
106. -]— PARISH v. POOLR, No. 89, ante. 
107. Amounting to specific lien against credi- 

tors.|—— Agreement for a mtge., a specific lien 

against creditors.—BURN v. BURN (1798), 3 Ves. 

673; 80 I. R. 1162. 

aan i—~Refd. lerguson v. Gibson (1872), 41 L. J. 


Agreements as bills of sale.|—Sce BILLs OF SALE, 
Vol. VII., pp. 22, 23, Nos. 102-112. 


B. Enforcement of Agreement. 

108. Sale -—— Without taking legal mortgage.] — 
A. agreed by a written memorandum to deposit 
with B. as an equitable security for the repayment 
of £500 & interest, the lease of certain premises 
which were thereby charged with that amount. 
A. further agreed to execute a valid legal mtge. of 
the premises comprised in the lease, with the usual 
powers & covenants when called upon so to do: 
—RHeld: the mtgee. had a right in equity to enforce 
a sale, & was not compelled to take a legal mtge. 
—MATTHEWS v. Goopnay (1861), 31 L. J. Ch. 282; 
5 L. T. 672; 8 Jur. N.S. 90; 10 W. R. 148. 

——.]—Sec, gencrally, Part XIV., sects. 1, 5, post. 
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109. Specific performance.] — A. agrees to lend 
B. £3,000 on mtge. of leasehold houses, & not to 
call for the title of the lessor, & advances £600 
in part. He then calls for the lessor’s title, & files 
a bill for specific performance, or sale of the pro- 
perty to repay him the £600 & interest :—Held : 
he was not entitled to the title, but only to a 
specific performance of the contract, as proved.— 
Bass v. CLIVLEY (1829), Taml. 80; 48 E. R. 33. 

110. ——.]—-PARIsH v. POOLE, No. 89, ante. 

111. With appointment of receiver.j— - 
SHAKEL v. MARLBOROUGH (DUKE) (1819), 4 Madd. 
463; 56 HE. R. 776. 

412. ——— Joint owners—Agreement for mort- 
gage not signed by all.|—A number of persons 
having an interest in an estate which was the sub- 
ject of litigation, some of them executed an under- 
taking to the town agent of their country solr. 
to mortgage the estate, to secure the present & 
future costs; but it was not signed by the other 
parties. A bill for specific performance was 
brought by the town agent against such of the 
parties as had signed the undertaking. The judge 
being of opinion that it was part of the agreement 
that all should sign, dismissed the bill, with costs. 
JONES v. WILLIAMS (1836), 5 L. J. Ch. 253. 

113. Only if money advanced.|—A ct. of 
equity will not decree the specific performance of 
a contract to borrow a sum of money on mtge.— 
Roacers v. CHALLIS (1859), 27 Beav. 175; 29 
L. J. Ch. 240; 6 Jur. N. S. 334; 7 W. BR. 710; 
54 B. R. 68. 
Annotations :—Consd. Western Wagon & Property Co. v. 

Wost, (1892] 1 Ch. 271. Refd. Sichol v. Mosenthal (1862), 

30 Beav. 371; Larios v. Bonany y Gurety (1873), L. R. 

5 P. C. 346; Mounsey v. Rankin (1885), Cab. & El. 496. 

Mentd. Middleton v. Magnay (1864), 2 Hem. & M. 233. 

114. ——- Mortgage to contain absolute power 
of sale.|—Where deft. had agreed to execute to 
pitf. a mtge. of certain leasehold premises in the 
usual form, containing an absolute power of sale, 
in consideration of money due, & had, when re- 
quested to do so, failed to execute such mtge. 
The ct. made a decree for specific performance.— 
ASHTON v. CORRIGAN (1871), L. BR. 18 Eq. 76; 41 
L. J. Ch. 96. 

115, ——- -——.]—The ct. will decree specific 
performance of an agreement to execute a mtge. 
with an immediate power of sale.—HERMANN UV. 
Hopes (1873), L. R. 16 Eq. 18; 43 L. J. Ch. 
192; sub non. LIkRRMAN v. HODGES, 21 W. R. 571. 








C. Provisions to be Inserted in Mortgage. 


116. Covenant to pay debt.]|—A. being indebted 
to B. on simple contract, gave a promissory note 
for the amount, & exccuted a deed by which after 
reciting the debt & the note, he, as further security, 
charged certain property with the payment of 
it, & agreed to execute such a mtge. of the pro- 
perty, with all powers, covenants, & clauses inci- 
dental thereto, as B. should require :—Held: 
aes deed converted the debt into a specialty 

ebt. 

Such a mtge. would contain a covenant for pay- 
ment of the debt (Romitty, M.R.).—SAUNDERS 
v. MILSOME (1866), L. R. 2 Eq. 573; 14 L. T. 
788; 15 W. R. 2. 

Sara daal :—Refd. Jackson v. N. E. Ry. (1877), 7 Ch. D. 
oid. 


117. & interest..—By a memorandum, 
dated Apr. 28, 1874, it was witnessed that deft. 
deposited with pltf. certain title deeds by way of 
equitable mtge. for £6,000 & interest. Deft. 
also agreed to pay to pitf. on demand £6,000 & 
interest, & to execute a proper mtge. with all the 
usual powers & authorities usually given to a 
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mtgee. This memorandum was not under seal. 
No interest was paid under this agreement, & 
nothing was done until about eleven years after 
the date of it, when this action was brought for 
the specific performance of the agreement. The 
question was, whether pltf. was entitled to have 
in the mtge. a covenant for principal & interest :— 
Held: pltf. was entitled to have a covenant for 
the payment of principal & interest.—Fuirta v. 
SLINGSBY (1888), 58 L. T. 481. 

Annotations :—Mentd. Re Buskin, Er p. Farlow (1894), 15 

R. 117; Barnes v. Glenton, [1899] 1 Q. B. 885. 

118. Agreement to postpone calling in principal 
—Must be conditional on punctual payment of 
interest—& observance of covenants of lease— 
Condition inserted by court.|—Where an agree- 
ment for a mtge. contains a stipulation that the 
principal money shall not be called in for a certain 
time, the ct., in settling the form of the deed, 
will, although the agreement be silent on the 
subject, insert a proviso that the postponement 
shall be conditional on punctual payment of 
interest, &, if the property be leasehold, on observ- 
ance of the covenants; so that, if the mtgor. 
should make default in either of these respects, 
the mtgee.’s remedies by sale or foreclosure will 
immediately arise.—SEATON v. TwyForD (1870), 
L. R. 11 Eq. 591; 40 L. J. Ch. 122; 23 L. T. 648; 
19 W. R. 200. 

119. Enlargement of subject-matter of mort- 
gage.|—-Where a receiver is appointed at the 
instance of mtgee. over property on which the 
mtgor. carries on business. the receiver cannot be 
directed to manage the business unless the business 
is in express terms or by implication included in 
the security. 

An hotel keeper who was about to rebuild 
the hotel, & had an agreement for the grant to 
him of a lease for eighty years when he had re- 
built it, charged ‘‘ the said building agreement, 
& all the premises comprised therein, & the hotel 
& buildings to be hereafter erected as aforesaid, 
& the lease so to be granted as aforesaid,’’ with 
the repayment of a sum borrowed, subject to a 
prior charge, & agreed to execute to the lender, 
as soon as the lease was granted, a valid second 
mtge., which should be in such form & contain 
such powers, covenants, & provisions as the solr. 
or counsel of the mtgee. should advise or require. 
The hotel was built, & the mtgor. carried on busi- 
ness on the property, but did not execute any 
formal mtge. The mtgee. brought an action for 
sale or foreclosure :—Held: the security did not 
charge the goodwill or business, & the provision 
that the mtge. should be in such form & contain 
such stipulations as the mtgee. should require 
did not enlarge the subject of the charge, but 
only provided for perfecting it.—WHITLEY v. 
CHALLIS, [1892] 1 Ch. 64; 61 L. J. Ch. 307; 65 
L. T. 8838; 40 W. R. 291; 36 Sol. Jo. 109, C. A. 
Annotations :—Distd. County of Gloucester Kank v. Rudry 

Merthyr Colliery Co., (1895) 1 Ch. 629. Folld. Farmer v. 

Pitt, [1902] 1 Ch. 954. Refd. Baglioni v. Cavalli (1900), 

83 L. T. 500; Re Leas Hotel Co., Salter v. Leas Hote) 

Co., [1902] 1 Ch. 332; Lency v. Callingham & Thompson, 
+ {1908} 1K. B. 79. 

120. .]—Pltf. mortgaged freeholds by a 
deed which contained no provision excluding the 
operation Conveyancing Act, 1881 (c. 41), s. 17, 
which abolishes consolidation of mtges. She sub- 
sequently made an equitable mtge. of other pro- 
perty to same mtgee., & signed a memorandum 
whereby she agreed at any time during the con- 
tinuance of the security to execute a legal mtge. 
with such powers & provisions & in such form as 
the mtgee. might require for further securing the 
principal & interest :—Held: this covenant was 
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not intended to enlarge the subject-matter of the 
security &, therefore, the mtgee. was not entitled 
to have executed by pltf. a legal mtge. containing 
a clause excluding the operation of sect. 17.— 
FARMER v. Pir, [1902] 1 Ch. 954; 71 L. J. Ch. 
500; 50 W. R. 453; 46 Sol. Jo. 379. 

121. Exclusion of prohibition against consolida- 
tion—Conveyancing Act, 1881 (c. 41), s. 17.J)— 
FARMER v. PITT, No. 120, ante. 

per now, Law of Property Act, 1925 (c. 20), 
s. 93. 


SUB-SECT. 3.—MORTGAGE OF EQUITY OF 
' REDEMPTION. 


As regards mtges. after 1925, see Law of Pro- 
perty Act, 1925 (c. 20), ss. 85 (2) (6); 86 (2) (b). 

122. Extent of interest comprised in second 
mortgage—Right of second mortgagee to legal 
estate— On payment off of first mortgage.) — 
(1) After a first mtge. has been paid off, the second 
mtgee. may file a bill to have the legal estate 
conveyed to him without praying to foreclose 
the mtge.; & it seems he may do this, at the 
peril of costs, until the day of payment under a 
decree for redemption obtained against him by 
the mtgor. 

(2) Until the mtgee. is actually paid off by his 
own consent or by decree of the ct., he retains 
the character of mtgee. with all the rights incident 
to it, & may therefore file a bill for foreclosure, 
notwithstanding a notice by the mtgor. to pay off 
the mtge., & even notwithstanding a decree of 
redemption.—GRUGEON v. GERRARD (1840), 4 
Y. & C. Ex. 119. 

123. ——— Mortgagor’s whole interest saving the 
rights of prior incumbrancers.|—P., being in- 
debted to B., makes a mtge. of an equity of re- 
demption of real estate to B. for the purpose of 
securing the debt, & by the indenture of mtge. 
it was falsely recited that the mortgaged estate 
was subject to an equitable charge for moneys 
due to J., secured by the deposit of a deed. p. 
retained the deed in his own possession, & sub- 
sequently deposited it with J. as a security for 
money partly lent to P. by J. before & partly 
after the mtge. of the estate to B. J. at the time 
of the deposit had no notice of the prior mtge. to 
B. :—Held: (1) inasmuch as an actual prior 
charge on the estate, if afterwards paid off by P. 
or otherwise avoided, would have teft B. in the 
position of the first mtgee. of the equity of re- 
demption, the recital of a charge which had in 
fact no existence could not have the effect of 
pote B.; (2) the interest acquired by J. 

y the subsequent mtge. by way of deposit could 
not be enlarged by the effect of the false recital, 
& was only an interest in the equity of redemp- 
tion, subject to the mtge. to B.; & B., in a suit 
for that purpose, was entitled, as against J., to 
the ordinary decree for payment or for foreclosure, 
& delivery up of the deed on default. 

The mtge. as between the mtgor. & the mtgee. 
is a mtge. of the mtgor.’s entire interest saving 
only the rights of prior incumbrancers 
(Wi1GRAM, V.-C.).—FRAZER v. JONES (1846), 5 
Hare, 475; 67 E. R. 999; on appeal (1848), 17 
ercie sie G Cota waa 
Anon. & W721,” Reta, Jones D. Thomas aed et 

W. R. 50. _As to (2) Apld. Lake v. Brutton (1854), 18 

Beav. 34. Refd, Thorpe v. Holdsworth (1868), L. R. 7 

Eq. 139; Re Tasker, Hoare v. Tasker, [1905] 2 Ch. 587: 

Re Russian Petroleum & Liquid Fuel Co., London Invest- 

ment Trust v. Russian Petroleum & Liquid Fuel Co., 

[1907] 2 Ch. 540. Gencraliy, Menta. Beck v. Kantorowicz 


Kantorowicz v. Carter, b ». Kantorowicz (1857), 3 
K. & J. 230. 
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124. Priorities of successive incumbrancers— 
One getting in legal estate from trustee for all.}|— 
The priorities of successive incumbrancers are not 
altered by one of them getting in the legal estate 
from one who is a trustee for them all.—SHARPLES 
v. ADAMS (1863), 32 Beav. 213; 1 New Rep. 460; 
8 L. T. 188; 11 W. R. 450; 55 E. R. 84. 
Annotations :—Refd. Drew v. Lockett (1863), 32 Beav. 499 ; 

Maxfield v. Burton (1873), lL. R. 17 aa 15; R.v. Shrop- 

shire Union Co. (1873), L. R. 8 Q. B. 420; Taylor v. 

London & County Banking Co., London & County Banking 

Go. v, Nixon, [1901] 2 Ch. 231. 


125. Right of redemption.|—TEEVAN v. 
Smitu, No. 509, post. 





SUB-SECT. 4.—MORTGAGE OF EQUITABLE 
INTERESTS IN PERSONAL PROPERTY. 

See, generally, CHOSES IN ACTION, Vol. VIII, 
pp. 418 ef seq. 

What is a chose in action.|—See CHOSES IN 
Action, Vol. VIII., pp. 421 et seq. 

Assignment of choses in action.|—Scee CHOSES 
IN ACTION, Vol. VIII., pp. 424 e¢ seq. 

What may be _ assigned.| — See CHOsES IN 
Action, Vol. VIII., pp. 426 et seq. 
In case of bankruptcy.|—-See BANKRUPTCY, 
Vol. V., pp. 604 et seq. 

What amounts to an assignment.|—-See CHOSES 
IN ACTION; Vol. VIII., pp. 442 et seq. 

Notice of assignment.|—-See CHOSES IN ACTION, 
Vol. VIII., pp. 459 ef seq. 

Assignment subject to equities.]— See CHOSES 
IN AcTior, Vol. VIII., pp. 488 et seq. 





SuB-sEcT. 5.—MoORTGAGE BY DEPOSIT OF 
DEEDS. 
A. In General. 

126. Deposit amounts to an equitable mortgage.]| 
—A deposit of title deeds as a security is an equit- 
able mtge.—HANKEY v. VERNON (1788), 2 Cox, 
Eq. Cas. 12; 30 HE. HR. 6. 

Annotation :—Menta, Taylor v. Sheppard (1835), 1 Y. & 
127. ——-.]—Deposit is evidence of an agree- 

ment for a mtge., & an equitable title to a mtge. 

is as good here [in a ct. of equity] as a legal title 
LorpD ELpON, C.)—Ea p. Wriant (1812), 19 

es. 255; 1 Rose, 308; 34 E. R. 518. 

Annotations :-—Refd. Parker v. Housefield (1834), 2 My. & 
K. 419. Mentd. Collett ». Morrison (1851), 9 Hare, 162. 
128. Right of mortgagor to redeem.|/— 

In the decree upon a bill by an equitable mtgee., 

the equitable mtgor. will be allowed six months 

to redeem the deposited deeds.—PARKER v. 


PART Il. SECT. 2, SUB-SECT. 5.—A. 
126 i. Deposit amounts to an equitable 
mortgage.]—TERRY v. OSBORNE (1854), 
1 Legge, 806.—AUS. 
126 ii. ———~. MCKENNEY v. SPENCE 
126 ili. ——.]}—MASURET v. MITCHELL 
(1879), 26 Gr. 435.—CAN, 
126 iv. .)— Where partics in Mac. 1009.—N.Z. 
India BgTe to create a lien over land, h 
& do not coutract with reference to any : 
particular law, a deposit of title deeds 
will, in the absence of any local law 
forbidding the creation of the contract 








in that way, be of itself sufficient to 

bind the lands.—Sam v. LALLAH (1862), 

6 L. T; 767, P, C.—IND. 

mis RAMANA dee R 1 Bom. HANSON BROTHERS’ 
A! td s e i] e 

337.—IND. om. Exch. CG. R. 93.—CAN 


126 vi. ——.}—Srmmmons _v. MONTa«- 
QUE, [1909] 1 1. R. 87.—IR. 


129 i. Deposit evidence of agreement 
to make mortgage.)—L. deposited title 
deeds of land with his bank, as security 
for an amount owing by him to the bank, 
& he agreed to execute a mtge. to the 
bank whenever called upon :—Held: 
ineffectual as an equitable mtge. by 
deposit, but valid, & might be enforced 


as an agreoment to mtge.—Re LEGGE, 


written memoran- 
ds does not apply 
to an equitable mtge. 
title deeds.—Hubson’s 
KEARNS (1894), 3 B. C. R. 330.—CAN. 


k. Bonds held as security by credi- 
tor.) — MINISTER OF RaliLways & 
CANALS v, QUEBEC SOUTHERN Ry. OF 


Necessity for 
dum.}—Stat. Frau 


1. Deposit to cover 
—Held: pltf. had no equitable mtge 


MorTGAGE. 


HOUSEFIELD (1884), 2 My. & K. 419; 4 L. J. 


Ch. 57; 39 E. R. 1004. 

Annotations :—Folld. Meller v. Woods reso) 1 Keen, 16; 
Thorpe v. Gartside (1837), 7 L. J. Ex. 4; 30. Apld. 
McKay v. McNally (1879), 41 L. T..230. Refd. Ashworth 
aia (1853), 9 Exch. 175; Re Owen, [1894] 3 Ch. 


129. Deposit evidence of agreement to make 
mortgage.]|—The title deeds of an estate were 
deposited with pltf. as a security for his demand. 
Deft. fourteen years afterwards, upon the eve of 
a bkpcy. of the mtgor., took a mtge. antedated ; 
he had notice of the deposit, but avoided inquiring 
the purpose for which it was made. The ct. 
decreed for pitf. ; 

The deposit of title deeds as security for a debt 
is now settled to be evidence of an agreement to 
make a mtge. & that agreement is to be carried 
into execution by the ct. against the mtgor., or 
any who claim under him, with notice, either 
actual or constructive of such deposit having been 
made (MACDONALD, C.B.).—BIRCH v. ELLAMES 
& Gorst (1794), 2 Anst. 427; 145 E. R. 924. 


Annotations :—Refd. Parker ». Housefield (183 
& K. 419; Whitbread v. Jordan (1835), 1 Y. 
303; Hewitt v. Loosemore (1851), 9 Hare, 449. 


130. .]|—E2 p. WRIGHT, No. 127, ante. 

131. —— Deposit made by way of indemnity.]— 
Title deeds were deposited by deft. with pitf. as 
an indemnity against contingent payments, but 
there was no agreement to execute a formal 
mtge. Before pltf{. had made any payment he 
filed a bill to have a formal mtge. executed :— 
Held: he was not entitled thereto, but only to 
& Memorandum, signed by deft., specifying the 
terms of the deposit.—SPoRLE v. WHAYMAN 
aan 20 Beav. 607; 24 L. J. Ch. 789; 52 E. R. 


4), 2 My. 
& C. Ex. 





132. Extent of liability of mortgagor.] — On 
foreclosure of an equitable mtge. of copyhold, 
the mtgor. being the person to take the necessary 
steps for an effectual surrender, must pay the 
expense of all such steps. 

By the deposit the mtgor. contracts that his 
interest shall be liable to the debt & that he will 
make such conveyance or assurance as may be 
necessary to vest his interest in the mtgee. He 
does not contract that he will make a perfect 
title but he does bind himself to do all that is 
necessary to have the effect of vesting in the 
mtgee. such interest as he, the mtgor., has (KIN- 
DERSLEY, V.-C.).—PRYCE v. Bury (1853), 2 Drew. 
41; 2 Eq. Rep. 8; 23 L. J. Ch. 676; 22 L. T. 
O. 8. 192; 17 Jur. 1173; 2 W. R. 87; 61 E. R. 
affd. (1854), L. R. 16 Eq. 153,n., L. C. & 
Annotations Apia. James v. James (1873), L. R. 16 Eq. 

153. Consd. National Provincial Bank of England »v. 

Gaines (1886), 31 Ch. D. 582. Refd. Backhouse v. Charlton 

(1878), 8 Ch. D. 444. 


At the time when the deeds were 
deposited, there was no antecedent 
or existing debt, nor was any oral 
agreement made that the title deeds 
should stand as a security for future 
advances, hor was any advance, in 
fact, made until the mtge. deed was 
about to be executed.—JAITHA BHIMA 
v. HajJI ABDUL VYAD OOSMAN (1886), 
I. L. R. 10 Bom. 634.—IND. 

m. Necessity for registration.}—The 
indorsee for value of a negotiable in- 
by deposit of strument, the amount of which had 

Tay Co. v. been secured by a mtge. by deposit of 
title deeds, cannot cl to enforce the 
mtge. in the absence of a registered 
instrument. conveying the mtge. right 
to him.—HLUMALAI CHETTY v. BALA- 
KRISHNA MUDALIAR (1921), I. L. R. 44 
Mad. 965.—IND. 

n. Intention should be clear.}—M . 
by deposit of deeds should be clear 
& without doubt as to the original 


CLAIM (1908), 1 


Suture advances.) 


Part IJ.—CLASSIFICATION oF MORTGAGES. 


B. What Documents may be Deposited. 

183. Copy of court rolls.|—Equitable lien on 
copyhold estate by a deposit of the copy of ct. 
roll.—EH2 p. WARNER (1812), 19 Ves. 202; 34 
E. R. 493 ;_ sub nom. Re COOKE, Ex p. WARNER, 1 
Rose, 286, L. C. 


Annotations :-—Apld. Goodwin v. Waghorn (1835), 4 L. J. 
on 172; Whitbread v. Jordan (1835), 1 Y. ya C. Ex. 


134. —An equitable mtge. may be 
created of copyhold by the mere deposit of the 
copy of ct. roll—-WHITBREAD v. JORDAN (1835), 1 
a C. Ex. 303; 4 L. J. Ex. Eq. 88; 160 BE. R. 
Annotations :—Mentd. Jones v. Smith (1843), 1 Ph. 244; 

a eee (West) Gold Mine, Ez p. West (1887), 


See, now, Law of Property Act, 1922 (c. 16), 
s. 138 (1). 

135. Agreement for lease—Lease granted on 
different terms.|—A. having an agreement for a 
lease deposits it with B. as a security, & afterwards 
obtains from the lessor a lease somewhat different 
in terms from that before agreed upon. Upon 
the lease being granted A. deposits the lease with 
the lessor as a security, & shortly afterwards, 
upon a false pretence, obtains possession of the 
lease, & hands it over to C. as a security. C. 
upon receiving from B. the money due to him, 
gives the lease to B. A. becomes bkpt. :—Held : 
the lessor has the prior charge upon the lease, 
& B. by means of the deposit of the agreement, 
had a lien on the lease notwithstanding the varia- 
tions —Re BUCKLAND, Ex p. REID (1848), De G. 
600; 17 L. J. Bey. 19; 11 L. T. O. S. 248; 12 
Jur. 533. 

Annotation :—Reid. Hall r. West End Advance Co. (1883), 

Cab, & El. 161. 

186. ———_.|—TEBB v. Honapr, No. 105, ante. 

187. .|—A co. held land under a building 
agreement from the Corpn. of London, under which 
separate leases of the houses were to be granted 
as they were built. In Apr. 1883, the co. borrowed 
money from pltfs., & covenanted to mortgage 
the houses to them by demise when the leases 
were granted, & that in the meantime the pre- 
mises comprised in the building agreement should 
be a security to pltfs. The building agreement 
was handed over to pltfs., but no notice of their 
security was given to the Corpn. of London. 
In Feb. 1886, leases of two of the houses were 
granted to the co. & immediately afterwards the 
co. deposited them by way of equitable mtge. 
with B., J. & Co.. who had no notice of pltf.’s 
security :—Held: although the giving notice to 
the Corpn. would probably have prevented the 
handing over the leases to the co., still, as notice 
is not requisite to complete a security on real 
estate, the omission to give such notice was not 
a neglect of duty by pltfs. on the ground of 
which they ought to be postponed to the subse- 
quent equitable incumbrancers.—UNION BANK OF 
LONDON v. KENT (1888), 39 Ch. D. 238; 57 
L. J. Ch. 1022; 59 L. T. 714; 37 W. R. 364; 4 
T. L. R. 634, C. A. 

a rr mee :—Consd. Taylor v. Russell, (1891] 1 Ch. 8. 


efd. Taylor v. London & County Banking Co., London 
& County Banking Co. v. Nixon, [1901] 2 Ch. 231. 


188. Agreement for purchase of freeholds.}|— 
A father purchased a piece of land, & took an 
agreement that the vendors would convey it to 
him. He afterwards built a granary, & allowed 
his sons to occupy the premises for their business. 








intention of the pet REDMOND 
(1860), 2 L. T. 521.—IR. 


PART II, SECT. 2, SUB-SECT. 5.—B. 
138 i. Agreement for purchase of 


freeholds.}—NEWKIRK v. STEES (1910), 
ag L. R. 181; 3 Sask. L. R. 3.— 


CAN. 
o. Certificate of title.}—The} deposit 
of a certificate of title as Brot ra 
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They supplied goods to their father to the amount 
expended by him in building the granary, & they 
erected other buildings on the land of greater 
value. The father, pending these transactions, 
became surety for his sons to certain brokers for 
£10,000. The sons afterwards surreptitiously 
obtained possession of the agreement; & one of 
them, representing that his father had given the 
land to them, signed his father’s name on the 
blank leaf of the agreement, & deposited it with 
pitis., who were bankers, to secure their cash 
credit. The sons afterwards became bkpt.; the 
son depositing the agreement was upon several 
indictments, convicted of forgery; & the father 
was required to pay the £10,000 for which he was 
surety. Upon a bill, by pltfs., to obtain the'benefit 
of the deposit made with them :—Held: the 
sons had a lien on the land to the value of the goods 
supplied to the father & the money expended by 
them in building; the deposit of the agreement, 
though made under the false representations, 
was good to the extent of that lien.—UNITY 
JOINT-StocK MUTUAL BANKING ASSOCN. v. KING 
(1858), 25 Beav. 72; 27 L. J. Ch. 585; 31 L. T. 
O. S. 128; 4 Jur. N. S. 470; 6 W. R. 264; 53 
E. R. 563. 


Annotations :—Mentd. Millard v. Harvey (1864), 11 L. T. 
ic Plimmer v. Wellington Corpn. (1884), 9 App. Cas. 


139. Attested copy of lease.|—Where bkpt. de- 
posited his attested copy of a lease of some coal 
mines, wherein he was jointly interested with five 
others, the ct. refused to order a sale, & declare 
a party an equitable mtgee., until the partnership 
accounts had been taken.—Re Borrow, £2 p. 
BROADBENT (1884), 4 Deac. & Ch. 3; 1 Mont. 
& A. 635; sub nom. Re Barrow, Ex p. BROAD- 
BENT, 3 L. J. Bey. 95, Ct. of R. 

Anncaon :—Consd. Dodds v. Preston (1888), 59 L. T. 


140. Receipt for purchase-money with plan 
attached.|—A., to enable B. to complete the 
purchase of some property for which he had 
contracted, lent him £200 on the security of the 
premises ; the purchase was afterwards completed, 
& the vendor gave to B. a receipt for the purchase 
money, in which the property was described, & 
to this receipt was attached a plan of the property ; 
no conveyance was made to B. & he had no other 
muniments of title:—Held: by the deposit of 
the receipt & plan as a security for the sum lent, 
A. obtained an equitable mtge. on the property.— 
GOODWIN v. WAGHORN (1835), 4 L. J. Ch. 172. 

141. Share certificates.|.—A sharebroker had 
unknown to pltf., his employer, pledged certain 
certificates of railway stock belonging to pltf. with 
deft., as a security for his own private debt. The 
transaction was bond fide & without any notice 
of the ownership of the certificates, on deft.’s part. 
In an action of detinue by pltf. against deft. for 
the certificates :—Held: certificates of railway- 
stock are not ‘“‘ goods’ within 5 & 6 Vict. c. 39, 
s. 1.—FREEMAN v. APPLEYARD (1862), 1 New Rep. 
30; 82 L. J. Ex.175; 7 1. T. 282. 


Annotation :-—Befd. Williams v. Colonial Bank, Williams 
a Eopdos Chartered Bank of Australia (1888), 38 Ch. D. 


142. .|—A. deposited the certificate of 
certain shares in a co. with B. to secure the repay- 
ment of a sum of £150 with interest at 6 per cent. 
B. applied for foreclosure :—Held : he was entitled 
to a judgment in substantially the form which 





for a loan constitutes an equitable 
mtge. — FIALOWSKI vv. FIALOWSKI 
(1911), 19 W. L. R. 644; 1 W. W. R. 
216; 4 Alta. L. R. 10.—OAN. 
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psaeas te oat mortgages: Sub-sect. 5, B., C. & 
. (a). 


would be given if the document had been a title 

deed of real estate, or a policy of assurance.— 

HARROLD v. PLENTY, [1901] 2 Ch. 314; 70 L. J. 

Ch. 562; 85 L. T. 45; 49 W. R. 646; 17 T. L. R. 

545; 8 Mans. 304. 

Annotations :—Apld. Stubbs v. Slater, [1910] 1 Ch. 632. 
Consd. London County & Westminster Bank v. Tompkins, 
[1918] 1 K. B. 515; Ellis’ Trustee v. Dixon-Johnson, 

[1924] 2 Ch. 451. 





C. Deposit of Deeds and Memorandum. 
143. Memorandum stating purpose of deposit— 
Not varied by parol evidence.|—E2 p. COOMBE 
veer 17 Ves. 369; 1 Rose, 268; 34 EH. R. 142, 


144. —— Deeds not agreeing with memo- 
randum.|—Among the effects of testatrix were 
found title deeds belonging to a trader, & there 
was a letter written by testatrix to her agent, 
directing him to advance a certain sum to the 
trader, & stating that the advances were made 
on the security of certain title deeds & documents 
therein described; & at the foot of this letter 
the trader signed a receipt for the advances. The 
title deeds found among testatrix’s effects did 
not answer the description in the letter, but it 
did not appear whether any others were deposited 
with her on the occasion of the loan. The trader 
became bkpt., & the usual petition of an equitable 
mtgee. was presented by testatrix’s personal re- 
presentative :—Held: there was a good lien on 
the property comprised in the title deeds found 
in testatrix’s possession for the amount of the 
advances; but there. was no sufficient memo- 
randum to entitle petitioner to costs.— Re Moork, 
Ez p. POWELL (1842), 6 Jur. 490, Ct. of R. 

145. —— Does not amount to agreement for 
mortgage.|—Where title deeds are deposited by 
way of equitable mtge., a memorandum merely 
stating the purpose for which they are deposited 
is not an agreement for a mtge., & need not be 
rv aeciaaaimaias v. BAYLiss (1862), 31 Ll. J. Ch. 

146. ——— Conclusive as to exact nature of 
charge.|—A customer deposited with his bankers 
a deed of conveyance, including two distinct 
properties, giving to them at the same time a 
memorandum, pledging one of the properties, 
as security for a specific sum advanced, & also 
for his general balance :—Held: as the deposit 
of the deed of conveyance was for the special 
purpose of giving a security upon one property 
only, the bankers could claim no general lien, by 
the custom of bankers, on the other property.— 
WYLDE v. RADFORD (1863), 38 L. J. Ch. 51; 9 
L. T. 471; 9 Jur. N. S. 1169; 12 W. R. 38. 
Annotations :—Apld. Re Bowes, Strathmore v, Vane (1886), 


33 Ch. D. 586. Expld. Re London & Globe Finance 
Corpn., [1902] 2 Ch. 416. 
147. .]—A_ deposit of title deeds, as 








security for a debt, will, without more, create in 
equity a charge upon the property: but where 
it is accompanied by a written document, the 
terms of that document must be referred to in 
order to ascertain the exact nature of the charge 
(LORD CAIRNS).—SHAW v. FosTER (1872), L. 
5 H. L. 821; 42 L. J. Ch. 49; 27 L. T. 281; 20 
W. Ht. 907, = 7 
Annotations :—Refd. London & County Banking Co. vw. 
Ratcliffe (1881), 6 App. Cas. 722 ; United Realisation Co. 
v. I, R, Comrs., [1899] 1 Q. B. 361. Mentd. Lysaght v. 
Edwards (1876), 2 Ch. D. 499; Cave v. Mackenzie (1877), 
46 L. J. Ch. 564; Egmont v. Smith, Smith ». Egmont 
(1877), 6 Ch. D. 469; Glyn Mills v. Kast & West India 
8G SE Gas of AMR: SeeageL, Benton tee 
, oe UF > #te Thackwra a) trac 
(1888), 40 Ch. D. 34; Raffety v. Schofield, 11807] 1 Ch. 


MoRTGAGE. 


937: Levy v. Stogdon, [1898] 1 Ch. 478; Ridout ». 
Fowler, (1904] 1 Ch. 658; Re Stucley, Stucley v. Keke- 
wich, [1906] 1 Ch. 67; Golden Bread Co. v. emmings, 


[1922] 1 Ch. 162. 

148. Memorandum referring to part of deposited 
deeds.|—Where deeds relating to_ freehold & 
leasehold property were deposited with an equit- 
able mtgee. but the memorandum accompanying 
the deposit merely related to the leasehold pro- 
perty :—Held: the mtgee. might nevertheless 
pray a sale of the freehold, as well as the leasehold 
property, subject, however, to the payment of 
the costs of the sale-—Re Evans, Ex p. ROBIN- 
SON (1832), 1 Deac. & Ch. 119, Ct. of R. 

149. Memorandum signed but not dated— 
Burden of proof on mortgagor.|—M. a stockbroker, 
having in his possession_a deed of conveyance 
of property belonging to B., one of his customers, 
a bill was filed by B. for the recovery of the deed. 
M. claimed to hold the deed as having been de- 
posited with him by B. as a collateral security by 
way of equitable mtge., for a balance of an account 
due to him from B. B. asserted that the deed 
was only left with M. for safe custody, & denied 
that it was deposited by way of security ; he also 
denied that a balance of account was ever ascer- 
tained. M. in support of his case, further pro- 
duced a memorandum signed by B. but not dated, 
containing a statement to the effect that B. was 
agreeable to deposit the deed with M. as security 
for the amount he owed to him :—Held: in the 
circumstances, the burden of proof lay upon B., 
who sought to recover the deed, & to treat the 
custody of M. merely as that of a bailee.—BUR- 
GEss v. Moxon, Moxon v. BurGEss (1856), 28 
L. T. O. 8S. 58; 2 Jur. N. S. 1059. 


D. Deposit of Deeds without Memorandum. 
(a) In General. 

150. As between debtor & creditor—Presump- 
tion of mortgage.]—Pledge of a lease carried into 
effect, against assignees of a bkpt. Evidence of 
bkpt., he having had his allowance & certificate 
allowed to be read.—RUSSEL v. RUSSEL (1783), 
1 Bro. C. C. 269; 28 BE. R. 1121. 

Annotations :—COonsd. Ex p. Haigh (1805), 11 Ves. 403. 
Distd. Norris +. Wilkinson (1806), 12 Ves. 192. Folld. 
Ex p. Mountfort. (1808), 14 Ves. 606. Apld. Hz p. Ken- 
sington (1813), 2 Ves. & B. 79. Distd. kz p. Hooper 
(1815), 19 Ves. 477. Consd. Casberd v. A.-G. (1819), 
Dan. 238; Re Foot, Ex p. Cawthorne (1822), 1 Gl. & J. 
240. Apld. Ex p. Bignold (1832), 2 Deac. & Ch. 398; 
Lacon v. Allon (1856), 3 Drew. 579. Refd. Doe v. Hawke 
(1802), 2 East, 481; Kar p. Coming (1803), 9 Vos. 115 ; 
Re Price, Ex p. Pearse & Prothero (1820), Buck, 525 ; 
Parker rv. Housefield (1834), 2 My. & K. 419. 

151. ——.]—FEATHERSTONE v. FENWICK 
(1784), 1 Bro. C. C. 270, n.; 28 BE. R. 1122. 
Annotations :--- Reid. Ex p. Mountfort (1808), 14 Ves. 606 ; 

Parker v. Housetield (1834), 2 My. & K. 419. 

152. —— --—.]—Hurrorp v. CARPENTER 
(1785), 1 Bro. C. C. 270, n.; 28 E. R. 1122. 
Annotations :—Refd. Ex p. Mountfort (1808), 14 Ves. 606 ; 

Parker rv. Housefield (1834), 2 My. & K. 419. 

153. -——.]—A man borrows money & 
pledges the title deed of his estate, & promises 
to execute a mtge., but does not, & becomes a 
bkpt., his assignees were ordered to pay what 
due, & if they did not, to convey the estate to 

Itf. in fee.—PYE v. DauBUz (1792), 2 Dick. 759 ; 

Bro. C. C. 595; 21 E. R. 465, L. C. 

Anne aton :~ Refd. Re Brown, Ex p. Turpin (1832), Mont. 


408; 82 E. R. 1148, L. C. 

155. : p. MouNTFORT (1808), 
14 Ves. 606; 33 EK. R. 653, L. C. 
Annotations :-—Distd. Ex p. Skinner (1832), 1 Deac. & Ch. 

ate Folld. Re Burkill, Ex p. Nettleship (1841), 5 Jur. 
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156. .|—Equitable mtge. by a deposit 
of deeds; covering subsequent advances upon 
evidence that they were made upon that security. 

It has long been settled that a mere deposit 
of title deeds upon an advance of money without 
a word passing gives an equitable lien (LorD 
ELpoNn, C.).— Ea p. LANGSTON (1810), 17 Ves. 227 ; 
84 E.R. 88 ; sub nom. Re KNIGHT, Ex p. LANGSTON, 
1 Rose, 26, L. C. 

Annotations :—Consd. Re Hewett, Ex p. Hooper (1815), 1 Mer. 
a Api. Re Burkill, Ea p. Nettleship (1841), 2 Mont. D. 
& DeG.124. Folld. Maughan v. Ridley (1863), 2 New Rep. 
58. ld. Re Trethowan, Ex p. Tweedy (1877), 46 L. J. 
Boy. 43. Folld. Re McMahon, McMahon v. McMahon 
(1886), 55 L. T. 763. 

157. -]—(1) A deposit of title deeds 
by a simple contract debtor of the Crown for 
securing part of the purchase-money to be paid 
in consideration of other lands sold to him, is an 
equitable mtge. & binds the Crown; & that 
although the purchaser has also given his bond to 
the vendor for the whole amount. 

(2) To constitute such a deposit, for so securing 
money due, an equitable mtge., it is not necessary 
that there should be any agreement accompanying 
the transaction, that the depositor should execute 
a legal mtge. to the depositee, it is sufficient if it 
can be shown by satisfactory testimony that the 
object & intent of the deposit was the security 
of money. It is, however, obviously advisable 
that there should be in all such cases a written 
memorandum of that intention accompanying such 
deposit.—CASBERD v. A.-G. (1819), 6 Price, 411; 
Dan. 238; 146 E. R. 850, Ex. Ch. 

Annotations :—.As to (1) Refd. Whitworth v. Gaugain (1846), 
1 Ph. 728 ; Watts v. Porter (1854), 3 KE. & B. 743 ; Swanley 
Coal Co. v. Denton (1906), 95 L. T. 659. Generally, 
Mentd. Giles v. Grover (1832), 6 Bli. N. S. 277. 
158. J—An agreement in writing, 

accompanying the deposit of title deeds, to 

secure a specific sum, may be extended as a security 
pena that sum by a subsequent verbal agree- 

men ° 

It has over & over again been decided, that a 
mere deposit of deeds, without any note in writing, 
is enough to create an equitable mtge. (SIR JOHN 
Cross).—Re BURKILL, Ex p. NETTLESHIP (1841), 
2 Mont. D. & De G. 124; 5 Jur. 783; aub nom. 
Re BusKILL, Ex p. NETTLESHIP, 10 L. J. Bey. 67. 
Annotation :—Folld. James v. Rice (1854), 24 L. T. O. S. 57. 


159. .J}—A debtor deposited with his 
creditor a policy of insurance to secure his debt 
& further advances, but no written agreement was 
ever signed between the parties. Subsequent 
pecuniary transactions took place between them : 
& debtor at length died, owing a considerable sum 
to creditor, who retained the policy throughout. 
There being evidence of these dealings :—Held : 
the oath of creditor was sufficient evidence to 
establish his claim to a lien on the policy for the 
sums due to him from debtor’s estate. —MAUGHAN 
v. RIDLEY (1863), 2 New Rep. 58; 8 L. T. 309. 

160. ——- ——.|—-SuHaw v. FosTER, No. 147, ante. 

161. -]—In 1878 A. entered into a 
contract for the sale to him of two freehold houses 
at the price of £650. The deposit of £50 was paid 
by him, & £360, part of the balance, was obtained 
from his niece 3. to whom he gave his I.0.U. 
On Aug. 831, 1878, the wife of A., by his direction, 
wrote to B. as follows: ‘‘ A. bought two houses 
yesterday & he is going to have them settled & 
signed in your name & give them to you. I send 
Me the conditions of sale for you to look at, & 

should like you to come & see A.... Bring 
your bank book with you, as what you have might 
as well go into them as for us to pay interest. 
It is all right I can assure you. I sent the £50 by 
cheque last night on deposit.”” On Oct. 25, 1878, 
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the two houses were duly conveyed to A., & he 

directed his wife to hand over the title deeds to 

B., & he also said to his wife that the deeds belonged 

to B., & were of no use to his wife. The deeds 

were sent to B. by A.’s wife. Subsequently A. 

died intestate & his eldest brother & heir-at-law 

commenced an action against B. claiming a declara- 
tion that he, pltf., was entitled to the rents & 
profits of the two houses & the delivery up of the 
title deeds :—Held: there was sufficient evidence 
of a contract to create an equitable mtge. in favour 
of B. & upen which the possession of the title 

deeds b . originated, & there should be a 

redemption decree upon that footing, the costs of 

B. being added to her security.—He McManon, 

McMAHON v. MCMAHON (1886), 55 L. T. 7638. 

162. -|—(1) Where there has been 
an equitable deposit of deeds to secure repayment 
of a loan an action of detinue cannot be maintained 
therefor prior to repayment. 

(2) The remedy is by a suit for redemption, or 
by summary application for the deeds on terms of 
substituting for the security a sum of money 
equal to the amount secured with a proper margin. 

(8) In caues of legal or equitable mtge., a tender 
properly made & improperly rejected is not 
equivalent to payment. 

(4) It is a well established rule of equity that a 
deposit of a document of title without either 
writing or word of mouth will create in equity a 
charge upon the property to which the document 
relates to the extent of the interest of the person 
who makes the deposit (LORD MACNAGHTEN).— 
BANK OF NEw SovutH WALES v. O'CONNOR (1889), 
14 App. Cas. 278; 58 L. J. P.C. 82; 60L. T. 467 ; 
38 W. R. 465; 5 T. L. BR. 342, P. C. 

Annotations :—Generally, Refd. Edmondson v. Copland 
(1911),105 L. T. 8; Graham ». Seal (1918), 88 L. J. Ch. 31. 
163. As against stranger—Possession not other- 

wise accountable.]|—-A mere deposit of deeds, even 

without a word, may constitute an equitable 
mtge., but it can only occur, as against strangers, 
in cases where the possession of the title deeds 
can be accounted for in no other manner, except 
from their having been deposited by way of 

equitable mtge., or the holder being otherwise a 

stranger to the title & to the lands.—BOZON v. 

oe (1829), 3 Y.&J 150; 148 E. R. 113), 
x. ® 
164. Proof of time of loan & deposit.]—In 

order to constitute an equitable mtge. by deposit, 

there must be proof of the time when both the loan 

& deposit were made.—KEBELL v. PHILPOT (1838), 

7L. J. Ch. 237; sub nom. KEBELL v. PHILPOTT, 

KEBELL v. DANIEL, 2 Jur. 739. 

165. Proof how possession acquired.| — The 
mere production of a bond creditor of the title 
deeds to the obligor’s real estate, without explana- 
tion, neither constitutes an equitable mtge., nor 
a sufficient ground for any inquiry before the 
Master. 

A bond creditor, claiming also an equitable mtge. 
on real estate, filed his bill for foreclosure, & in aid, 
for the administration of the personal estate, 
against the exors. & the parties entitled to the 
mortgaged estate. He failed in proof of the 
equitable mtge. :—Held: he was not, on such a 
record, entitled to a decree, as a specialty creditor, 
for the administration of the real estate.—-CHAP- 
MAN v. CHAPMAN (1851), 13 Beav. 308; 20 L. J. 
Ch. 465; 17 L. T. O. S. 70; 15 Jur. 265; 51 


E. R. 119. 

Annotations :—Distd, Burgess v. Moxon, Moxon v. Burgess 
(1856), 28 L. T. O. 5. 5h Apld. Re McMahon, McMahon 
v. McMahon (1886), 55 L. T. 763. Refd. Maughan »v. 
Ridley (1863), 2 New Rep. 5& ; Dixon v. Muckleston (1872), 

8 Ch. App. 155. 
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Sect. 2.—Equitable mortgages: Sub-sect. 5, D. (a), 


(0) & (c), B., F. & G, (a).) 

166. What amounts to a deposit—Verbal autho- 
rity to person holding deeds in another capacity.|/— 
Bkpt. being indebted to a banking co. made an 
oral promise to the directors to give them, when 
required, security for the debt. He was then 
entitled to a reversionary interest in one-fifth of 
a farm, to come into possession on the death of 
his mother, who was tenant for life, & who held 
the title deeds. The mother afterwards died, & 
the title deeds came into the possession of resp., 
who was manager of the bank, & who was also 
entitled to one-fifth of the property. Resp. told 
bkpt. that he had possession of the deeds, & that 
he held his, bkpt.’s, one-fifth for the bank. The 
bankrupt expressed his assent :—Held: the co. 
had not a valid equitable mtge. of bkpt.’s share 
in the farm, for there was no memorandum in 
writing to satisfy Stat. Frauds, & the conversation 
which took place between bkpt. & resp. as to 
the custody of the deeds, not being followed by 
any act which altered the legal position of the 
parties, was not such a part performance of the 
oral promise to give security as would exclude the 
operation of Stat. Frauds.—Re BEETHAM, Ha p. 
BRODERICK (1887), 18 Q. B. D. 766; 56L. J. Q. B. 
635 ; 85 W. R. 613; 3 T. L. R. 489, C. A. 


Annotations :-—Distd. Jared v. Cloments, [1903] 1 Ch. 428. 
Mentd. Godfrey v. Lazarus (1887), 4 T. L. R. 101. 


(b) Deposit by Mistake. 

167. Does not create mortgage.|—-A. by deed 
mortgaged freeholds to B. At the same time, the 
title deeds not only of the freeholds but of lease- 
holds belonging to A. were delivered to B. :— 
Held: in the absence of proof to the contrary, B. 
had no lien on the leaseholds for the money 
advanced. 

If I accidentally deliver a box of deeds to a 
creditor of mine that would not constitute him an 
equitable mtgee. (ROMILLY, M.R.).—WARDLE v. 
OAKLEY (1864), 86 Beav. 27; 55 E. R. 1066. 


(c) Deposit for Special Purpose. 

168. Delivery to prepare legal mortgage— 
Whether equitable mortgage created.) — The 
deposit of title deeds to an attorney to prepare a 
mtge. deed does not amount to an equitable mtge. ; 
otherwise, if deposited expressly as a security for 
a debt.—ELa p. BULTEEL (1790), 2 Cox, Eq. Cas. 
243; 30 E.R. 118, L. C. 

Annotation :—Refd. De Wolf v. Pitcairn (1869), 17 W. R. 914. 

169. .|—Lien by possession of title deeds 
disapproved ; & not to be extended, with reference 
to Stat. Frauds. In this instance it failed, the 
deeds being delivered, not as a present immediate 
security, but for the purpose of having a mtge. 
security created.—NORRIS v. WILKINSON (1806), 


12 Ves. 192; 83 E. R. 78. 

Annotations :—Consd. Casberd v. A.-G. (1819), 6 Price, 411. 
Distd. Lloyd v. Attwood (1859), 3 DeG. & J. 614. Mentd. 
Re Blew, Ez p. Jones (1835), 4 L. J. Boy. 59. 


170. .|—An equitable mtge. held to 
be created by delivery of deeds for the purpose 
of preparing a legal mtge. 

‘he principle of equitable mtge. is, that the 
deposit of the deeds is evidence of the agreement. 
But if they are deposited for the express purpose 














of preparing the security of a legal mtge., is not 


MorTGAGE. 


that stronger than an implied intention ? (LorD 

Epon, C.).—Ea p. Bruce (1818), 1 Rose, 374. 

Annciciion -—Mentd. Re Blew, Ex p. Jones (1835), 4 L. J. 
cy. ° 


171. .| — Exors., who are also 
trustees, agree to give one of the residuary legatees, 
as a security for his share, a legal mtge. of real 
estate, part of testator’s assets, &, for the purpose 
of having the mtge. prepared, they deliver the title 
deeds to his agents; this gives him an equitable 
lien on the property, as against the exors., though 
not as against the other residuary legatees.— 
HockLey v. BANTOCK (1826), 1 Russ. 141; 38 


E. R. 55. 

Annotations :—Refd. Turner v. Deane (1849), 3 Exch. 836. 
Mentd. Dickonson v. Player (1838), Coop. Pr. Cas. 178 ; 
Shepherd v. Mouls Ja ig 4 Hare, 500; Robinson v. 
Robinson (1851), 1 De G. M. & G. 247. 


172. .|—Where, in order to prevent 
immediate proceedings against a debtor, the title 
deeds of an estate were deposited by him with his 
creditor’s attorney, for the purpose of preparing 
a mtge. of the property :—Held: this transaction 
amounted to an equitable mtge. by deposit of title 
deeds. 

Where title deeds are left in the hands of an 
attorney for the purpose of preparing a mtge. as 
a security for money previously advanced, this is 
an equitable mtge. by deposit of title deeds.— 
Krys v. WILLIAMS (1838), 8 Y. & C. Ex. 553 7 
L. J. Ex. Eq. 59; 2 Jur. 611; 160 BE. R. 612; 
subsequent proceedings (1839), 3 Y. & C. Ex. 462. 

173. .|—J. A. voluntarily gave to his 
sisters, in 1848, a mtge. for a term of two hundred 
years, to secure an antecedent debt. The sisters 
allowed him to retain the title deeds, that he might 
give security on the estate for another debt for 
which he was then being sued by L. Shortly 
afterwards, J. A. agreed, in writing, to give L. a 
mtge. on the estate for the debt, & the deeds, in 
pursuance of this agreement, were deposited with 
G. P. & B., the London agents of J. A.’s solr., & 
who shortly afterwards became his solrs., to be 
held by them for the purpose of giving effect to 
the security. A., in 1851, made a mtge. in 
fee to C., who had no notice of the prior incum- 
brances, & G. P. & B. handed over to C. the title 
deeds. In 1855, the sisters made a sub-mtge. of 
the term by assignment :—Held: (1) the mtge. of 
1848 was void under 27 Eliz. c. 4, as against C., who 
therefore took the legal fee discharged of the term ; 
C., having no notice, was not affected by the fraud 
committed by G. P. & B., in parting with the title 
deeds ; & having the title deeds, & having acquired 
the legal estate for value without notice, he was 
entitled to priority over the sisters & their assignee, 
& over the equitable security of L.; (2) the 
securities of the sisters & their assignee were void 
as against L.—Lioyp v. ATTWOOD, ATTWOOD v. 
LLOYD (1859), 3 De G. & J. 614; 29 L. J. Ch. 97; 
33 L. T. O. S. 209; 5 Jur. N. 8S. 1822; 44 E. R. 
1406, L. JJ. 

Annotations :— As to (1) Refd. Re Johnson, Golden v. Gillam 

(1881), 20 Ch. D. 389; Re Beetham, Ez p. Broderick 


(1886), 18 Q. B. D. 380. Generally, Mentd. Freeman ov. 
Pope (1870), 5 Ch. App. 538, 


E. Deposit of Part of Deeds. 

174. How far equitable mortgage created.]— 
Equitable mtge. from a deposit of part of the title 
deeds; with evidence, not merely parol, but in 
writing, that the object was to create a security 
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upon the whole.—EZa p. WETHERELL (1805), 11 

Ves. 898 ; i ee 

Annotaions aright (1es3) 8 Moat, Deke Deane Bee 
Re New, Ex p. Farley, Lavender & Owen (1841), 1 Mont. D. 
& De G. 683. 

175. ——.]—The bkpt. agreed with A. to 
execute a mtge. of certain premises for the security 
of a debt, & he sent, in order that A. might prepare 
the mtge., all the titla deeds, except the immediate 
conveyance to himself. The bkpt. being also 
indebted to B. took that conveyance, & deposited 
it with him as a security for his debt, at the same 
time promising to send him the remainder of the 
title deeds :—Held: A. & B. had not either 
separately or collectively an equitable mtge. upon 
the premises. 

How far the assignees can get the deeds from 
them, is another matter. It is enough to say, 
that it was not the intention of the one, that he 
should have a mtge. till an actual one was executed 
to him, & that the other was not to have an 
equitable mtge. till he got possession (Lorp 
EvvoNn, C.).—He PRICE, Ez p. PEARSE & PROTHERO 
(1820), Buck, 525. 

Annotations :—Distd. Re Potter, Ez p. Chippendale (1835), 1 
Deao. Peg Re Foot, Ez p. Cawthorne (1822), 1 
176. -|—Bkpts. deposited only one of their 

title deeds, which however was the principal 

conveyance of the property, with petitioners as a 

security for a debt, leasing the other deeds in the 

hands of their own solrs. :—Held: this was a good 
equitable mtge.—He POTTER, Ex, p. CHIPPENDALE 

(1835), 1 Deac. 67; 2 Mont. & A. 299, Ct. of R. 


Annotation :—Distd. Re Ridge & Newland, Ez p. Hallifux 
(1842), 2 Mont. D. & De G. 544. 








177. |—Re RIDGE, Ex p. HALIFAX, No. 
240, post. 
178. .|—A. wrote word to B., that he had 





‘‘inclosed the particulars of certain title deeds of 
property, which he had deposited with B. for the 
security of a debt,’ & in the schedule inclosed, 
among other entries, was the following: ‘‘ £9,000 
buildings, houses, etc., at T.’’ A. sent B. a box 
containing the deeds & other securities, which B. 
did not examine until after A.’s bkpcy., when he 
found that the only deed relating to the T. estate 
was an old paid off mtge. :—Held: the letter & 
the schedule, taken together, created an equitable 
charge on the T. estate.—Re DAINTRY & RYLE, 
Re RAVENSCROFT, Ea p. ARKWRIGHT (1843), 8 
Mont. D. & De G. 129. 

Annotations :—Distd. He Carter & Justins, Ex p. Sheffield 
Union Banking Co, (1865), 13 L. T. 477. Refd. Thompson 
v. Tomkins (1862), 2 Drew. & Sm. 8. Mentd. Thompson 
v. Speirs (1845), 9 Sur. 933 ; He Plummer, Ez p. Plummer’s 
Assignees (1853), 1 Bankr. & Ins. R. 83. 

179. -]—It is not necessary to create an 
equitable mtge. that all the title deeds, or even all 
the material title deeds, should be deposited. Itis 
sufficient if the deeds deposited are material 
evidences of title, & are proved to have been 
deposited with the intention of creating a mtge.— 
LACON v. ALLEN (1856), 3 Drew. 579; 26 L. J. Ch. 
18; 4 W. R. 693; 61 E. R. 1024. 

180. -]—To constitute a good equitable 
mtge. it is not necessary that the deeds deposited 
should show a good title in the depositor. 

A solr. made an equitable deposit of the title 
deeds of his estate to a client, omitting the con- 
veyance to himself. He afterwards deposited the 
latter, as a security, with his bankers :—Held: 
the client had priority over the bankers.— ROBERTS 
v. Crorr (1857), 24 Beav. 223; 30L.T.0.8.111; 
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3 Jur. N. S. 1069; 5 W. R. 778; 68 EB. R. 348; 

affd.,2 DeG. & J.1,L.C. 

Annotations :—Refd. Stackhouse v. Jersey (1863), 1 John. 
& H.721; THerpe v. Holdsworth (1868), L. R. 7 Eq. 139; 
Taylor v. Russell, teat Ch. 8. Mentd. Hunt vo. Elmes 
(1860), 2 De G. F. & J. 578; Layard v. Maud (1867), 

. R. 4 Eq. 397; Northern Counties of England Fire 
Insce. v. W Pp (1884), 26 Ch. D. 482; Manners v. Mew 
(1885), 29 Ch. D. 725. 


181. Part of securities mentioned in memo- 
randum—Additional securities found Be eit 
—The secre of a banking co. had a credi 
account with the bank to the extent of £3,000, 
secured by a memorandum, specifying certai 
securities deposited by way of equitable mtge. 
On his dying a debtor to the bank in £4,000 there 
was found in his office in the banking house the 
securities mentioned in the memorandum, with 
others tied in a bundle, & indorsed & labelled as 
securities. ‘There was evidence that he had stated 
that the bank was secured in £5,000 :—Held: the 
bank was equitable mtgee. of all the securities.— 
FERRIS v. MULLINS (1854), 2 Sm. & G. 378; 2 
Eq. Rep. 809; 24 L. T. O. S. 32; 18 Jur. 718; 2 
W. R. 649; 65 E.R. 444. 


F. Duty of Morigagee to Examine Deeds. 

182. Deeds accepted in good faith—Mortgagee 
not bound by constructive notice of deficiencies. |— 
When the ct. is satisfied of the good faith of the 
person who has got a prior equitable charge & is 
satisfied that there has been a positive statement 
honestly believed, that he has got the necessary 
deeds, then he is not bound to examine the deeds 
& is not bound by constructive notice of their 
actual contracts or of any deficiencies which by 
examination he might have discovered in them 
(LORD SELBORNE, C.).—DIXON v. MUCKLESTON 
(1872), 8 Ch. App. 155; 42 L. J. Ch. 210; 27 
L. T. 804; 21 W. R. 178, L. © 


Annotations :—Apld. Re Richards, Humber v. Richards 
chet) 45 Ch. D. 589. Oonsd. Taylor v. Russell, (1891) 


Refd. Garnham v. Skipper (1885), 538 L. T. : 
Rte McMahon, McMahon v. McMahon (1886), 55 L. T. 763. 
Menta. R. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 


G. Extent of Security Created. 
(a) Past Advances. 

183. Deeds deposited to obtain credit—Mortgage 
does not extend to past advances.|—Where deeds 
are deposited for the purpose of obtaining credit, 
the person with whom they are deposited has no 
lien upon them for what is due to him in respect 
of moneys previously advanced.—-MOUNTFORD v. 
Scott (1823), Turn. & R. 274 ; 37 BH. R. 1105, L. O. 


Annotations :-——Mentd. Perkins v. Bradley (1842), 1 Hare, 
219; Fullerv. Benett (1843), 2 Hare, 394. 


184. Unless intention apparent.])— 
Deeds relating to a trust estate were deposited for 
safe custody with a banking firm, a partner in which 
was one of the trustees. The firm made advances 
to one of the cestuis que trust, on a parol agreement 
for a lien on his share. The cestui que trust 
promised by letter, that as soon as a os of 
the property could be effected he would give the 
firm a security for the full amount of the account. 
Some time afterwards, the partition having taken 
place, he signed a memorandum, stating that he 
had deposited the deeds therein described as a 
collateral security for any advance which the firm 
may make on his account. The partition deed, 
however, was not deposited :—Held : the firm were 
equitable mtgees. of the estates taken in partition, 
& the security extended to past, as well as future, 
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1841. Deeds depostied to obtain credii—M 
CANADIAN BANK v. CUMMER (1869), 15 Gr. OTT DAN. 


age does not extend to past advancese—Uniless intention apparent.}—ROYaL 
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Sect. ar aia mortgages: Sub-sect. 5, G. (a) & 
(b), & o] 

advances.—Re New, Ez p. FARLEY, LAVENDER & 

Owen (1841), 1 Mont. D. & De G. 683; 10 L. J. 

Bey. 55; 5 Jur. 512, Ct. of R. 

185. ]—(1) To create an 
equitable sub-mtge. by redeposit of deeds originally 
deposited by way of equitable mtge., it is not 
necessary that the written memorandum accom- 
panying the first transaction should be deposited 
upon the second. 

(2) The expression ‘‘may advance,’”’ in the 
written memorandum accompanying an equitable 
mtge., does not necessarily prevent the deposit 
from being a security for past advances.—He 
HILDYARD, Ex p. SMITH (1842), 2 Mont. D. & De G. 
587; 11 L. J. Bey. 16; 6 Jur. 610, Ct. of R. 
Annotations :—As to (1) Apld. Re Carter & Justins Ez p. 


Sheffield Union area's d Co. (1865), 13 L. T. ; 
Generally. Mentd. Fawoett v. Fearne (1844), 13 L. J. Q. B. 


186. ]}—A solr. took a deposit of a 
olicy of assurance from a client to secure costs, 
iit without a memorandum to that effect. Sub- 
sequently an equitable mtge. was executed, 
assigning the policy as a security for sums already 
advanced & thereafter to be advanced, but it made 
no mention of costs :—Held: the deposit for costs 
merged in the subsequent mtge., & after payment 
of the sums advanced by way of loan the solr. 
had no further lien on the proceeds of the policy.— 
VAUGHAN UV. VANDERSTEGEN, te ANNESLEY (1854), 
2 Drew. 289; 2 Eq. Rep. 1257; 23 L. T. O.S. 
828; 61H. R. 730. 

187. Intention to secure past advances must be 
clearly proved.|—Where the bkpt. denies that a 
deposit of deeds was to secure pace advances, & 
there is not any memorandum, it will be necessary 
for the mtgee. to supply evidence.—Re COWDEROY, 
Ea p. MARTIN (1835), 4 Deac. & Ch. 457; 2 Mont. 
& A. 248; 4L. J. Bey. 85, Ct. of R. 

















(6) Future Advances. 


188. Necessity for evidence of intentlon—Parol 
agreement.|—Hz p. LANGSTON, No. 156, ante. 
189. —— Extending written memoran- 
dum.|—Equitable mtge. by deposit of deeds 
extended beyond the original purpose, to advances 
after alteration of the firm by implication or parol. 
Where the deposit [of deeds by way of equitable 
mtge.] was for a particular purpose, that purpose 
may be enlarged by a deere rian parol agreement ; 
& this distinction appeared to me too thin, that 
you should not have the benefit of such an agree- 
ment unless you added to the terms of that agree- 
ment the fact, that the deeds were put back into 
the hands of the owner, & a redelivery of them 
required (LORD ELDON, C.).—Ha p. KENSINGTON 
Vines ils & B. 79; 2 Rose, 188; 35 H.R. 
‘Annotations :—Apld. Re Ablott, Hz p. Lloyd (1824), 1 GL. & 
389. Folld. Re Burkill, Hz p. Nettleship (1841), 2 Mont. 
& De G. 124. . James v, Rice (1854), 5 vee: M. 


461. Refd. Goodwin ». Waghorn (1835), 4 L 
Mentd. West v. Roid (1843), 2 Hare, 249. 























190. .|—Re BURKILL, Ex p. 
NETrLesHiP, No. 158, ante. 
191. -}—(1) Equitable mtge. 


established by means of written documents, 


MoRTGAGE. 


coupled with parol evidence, against a prior 
voluntary settlement. 

(2) Parol evidence of subsequent advances made 
on the security of a prior equitable mtge. by 
deposit of deeds & memorandum in writing not 
under seal.—HpDE v. KNOWLES (1843), 2 Y. & 
C. Ch. Cas. 172; 63 E. R. 76. 

192. Extending parol agreement.|— 
Where title deeds are deposited by way of security 
with a firm upon a verbal agreement, the deposit 
may be extended by a subsequent verbal agreement 
for the security of a new sum upon a change of 
partners.—Re ABLETT, Ez p. Luoyp (1824), 1 
Gl. & J. 889; 2L. J. 0. S. Oh. 162. 


Annotations :-—Folld. Re Burkill, Ez p. Nettleship (1841) 
2 Mont. D. & De G. 124. Apld. James v. Rice (1854), 24 


193, —— -|—Money was advanced 
before the passing of Usury Laws Repeal Act, 
1854 (c. 90), at £6 per cent. on a promissory note, 
& a deposit of title deeds of freehold property as 
a collateral security. Afterwards it was agreed 
by parol that a legal mtge. should be executed 
by the borrower to secure the amount advanced 
with interest at £5 per cent. per annum, but no 
mtge. was executed :—Held: the parol agreement 
was sufficient to change the contract to a legal 
one, & a return & fresh deposit of the deeds was not 
necessary to take the second contract out of Stat. 
Frauds.—JAMES v. Rick (1854), 5 De G. M. & G. 
461; 2 Hq. Rep. 746; 23 L. J. Ch. 819; 24 L. T. 
. So - 18 Jur. 818; 2 W. R. 542; 43 E.R. 949, 
Annotations :—Refd. Bond ». Bell (1857), 4 Drew. 157. 

Mentd. Fussell ». Daniel (1854), 10 Exch. 581 ; Hughes v. 

Lumley (1854), 4 E. & B. 274. 

194. .]}—Equitable mtge. by a deposit of 
title deeds established, but disapproved ; extended 
to a subsequent advance by the same person only 
upon clear proof, that it was upon security of the 
deposit: not to an advance by a third person, 
unless connected with some dealing with the estate, 
& the person holding the deposit a mere trustee, 
having made no advance.—Hz p. WHITBREAD 
(1812), 19 Ves. 209; 34 E. R. 496; sub nom. Re 
SHAW, Ez p. WHITBREAD, 1 Rose, 299, L. C. 

195. -]—Deposit of title deeds for an equit- 
able mtge. will cover subsequent advances made, 
where evidence can be gathered, either from written 
memoranda, or other circumstances, as to the 
intention of the parties at the time of making the 
advances.—/te MORGAN, Ex p. SANDERS (1834), 
3 L. J. Bey. 92. 

196. |—A letter noticing that certain 
deeds have been deposited to secure a particular 
debt, together with a subsequent letter requesting 
further accommodation on the ground that the 
depositary holds ample security for the amount 
of the depositor’s account, held to constitute a 
sufficiently definite memorandum in writing of an 
equitable mtge. for the whole amount due, so as 
to entitle the depositary to his costs.— Re EDwarps, 
me CORLETT (1841), 1 Mont. D. & De G. 689; 10 
L. J. Bey. 65; 5 Jur. 555, Ct. of R. 

197. Advances by third parties—Not connected 
with estate.|—Ziz p. WHITBREAD, No. 194, ante. 

198. ——— Change of partnership.])— Zz p. 
KENSINGTON, No. 189, ante. 


























1861. -——- ——.])-—-SmITH v. Har- 
RINGTON (1881), 29 Gr. 502.—CAN. 


p. Security for ‘‘ advances ’’— In- 
cludes past advances. }—Securities held 
by a bank “as collateral & con- 
tinuing security for my advances from 
them ’ :—Held: this memorandum 
included in it, & formed security for, 
past as well as future advanoes by the 


bank.—H1s 


ERNIAN BANK v. GILBERT 
(1890), 23 L. R. Ir. 321.—IR. 
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G. (b). 


1941. Necessity for evidence of inten- 6) 
tion. }}-ROYAL ANADI 
CUMMER (1869), 15 Gr. 627.—CAN. 


194 ii. ———.])—- GIRENDRO COOMAR 
Dutrr v. Kumup Kumari Dast (1898), 
I. L. R. 25 Cale. 611; 2C. W.N. 356. 


198 i. Advances 
hange of 


hanges 
of a firm of brewers, deeds deposited 
by way of equitable mtge. being trans- 
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499. 
Ne ante. 1—Wh 

200. ——- ——.] — ere bkpt. deposited title 
deeds with his bankers to secure fibire advances, 
&, after a change in the partnership, continued for 
six years the same mode of dealing with them, & 
the same running account :—Held: this was a 
tacit recognition of the deposit of the deeds with 
the new firm upon the same terms as with the old. 

The facts taken together seem to me to be 
stronger evidence of a recognition of the deposit, 
than mere words would have been (Sir JOHN 
Cross).—Re Wortsrs, Ex p. OAKES (1841), 2 
Mont. D. & De G. 234; 10 L. J. Bey. 69; 5 Jur. 
757, Ct. of R. 

201. Subsequent advance after legal mortgage.] 
—Mtge. held no security for subsequent advances 
made on the strength of a parol engagement.— 
Re HEWsETT, Ex p. Hooper (1815), 1 Mer. 7; 35 
E. R. 580; sub nom. Re Hopkins, Ex p. Hooper, 
2 Rose, 328 ; 19 Ves. 477, L. C. 


——.]—Re ABLETT, Ex p. Luoyn, 


H. With Whom Deeds Deposited. 


202. Not with wife of debtor.) — No equitable 
mtge. by a deposit of deeds, with the wife of the 
debtor.—Ezx p. CoMING (1803), 9 Ves. 115; 32 
E. R. 545, L. C. 

Annotations :—Refd. Norria v. Wilkinson (1806), 12 Vea. 
192. Mentd. Green v. Bicknell (1838), 8 Ad. & El. 701. 
208. Solicitor of debtor—Constituted trustee for 

acral ae a v. ATrwooD, ATTWOOD v. 

LLoyD, No. 178, ante. 
iets of creditor.|—See Sub-sect. 5, D. (c), 

ante. 

204. Banker of debtor.]—B., a trustee, laid out 
the trust money, together with other money in his 
hands, upon mtge. in his own name, & executed 
a declaration of trust as to so much of the mtge. 
debt as represented the trust money. He after- 
wards deposited the mtge. deed with his bankers 
as security for money advanced to him, & 
absconded :—Held: in the absence of negligence 
on the part of the cestui que trust, the deposit 
of the deed passed no interest in the trust fund to 
the bankers.— STACKHOUSE v. JERSEY (COUNTESS) 
(1861), 1 John. & H. 721; 30 L. J. Ch. 421; 4 
L. T. 204; 7 Jur. N. S. 359; 9 W. R. 453; 70 
E. BR. 933. 

Annotations :—Folld. Newton v. Newton (1868), L. lt. 6 Kq. 
135. Apld. lsaac v. Worstencroft (1892), 67 L. T. 351. 
Refd. Newton v. Newton (1868), 4 Ch. Apr. 143; Tabor 
v. Cunningham (1875), 24 W. HR. 153. entd. Layard v. 
Maud (1867), L. R. 4 uG. 397; Thorpe v. Holdsworth 
(1868), L. R. 7 Eq. 139; Perrin v. Burbey, [1869] W. N. 
160; Re Castell & Brown, Roper v. Castell & Brown, 
{1898} 1 Ch. 315. 

205. Appropriation by debtor in fiduciary posi- 
tion—Solicitor.|—A. & B., a solr., were exors. , 
deposited some of his deeds in the trust box, to 
secure some money due to testator’s estate. The 
box remained in B.’s possession, & on his death 
the deeds were found to have been abstracted from 
it, & they could not be identified. The legal 
personal representative of B. then deposited 
certain specific deeds, selected by A., as a security 
for the debt :—Held: (1) assuming that A. had, 
in consequence of B.’s wrongful act, obtained a 
general lien on all B.’s deeds for the money, still 
he had waived it by taking the particular security 


ferred to new partners. Porter was 

continuously supplied to the mtgor. 

on the security, & payments were mtge. of real 

made by him on account:—Held: ing clause, & 

the benefit of the equitable mtge. 

assed to the persons for the time 
.— Re 


constitut e firm 
io (1883), 11 L. R. Ir. 213.— 
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hird » & being unable to pay 
the bill, when at maturity, wrote to 
the drawer, to say it should be paid 
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from the legal personal representative; (2) the 
creditors of B. were bound by the arrangement 
between his legal personal representative & A.— 
MASON v. MORLEY (No. 1) (1865), 84 Beav. 471 ; 
55 E. R. 717. 

206. S. P. MASON v. MORLEY (No. 2) (1865), 34 
Beav. 475; 34 L. J. Ch. 422; 12 L. T. 4143 11 
Jur. N.S. 459; 13 W. R. 669; 55 B. R. 719. 

207. ——— -]—The creditor of an insolvent 
debtor, who dies without having been adjudicated 





bkpt., is entitled to the benefit of any payment 
or security made or given by debtor, althou phd 
pey. 


po or security would in case of 
ave been set aside as a fraudulent preference. 
E. placed in the hands of her solr. a sum of money 
for investment. He died insolvent without 
investing the money, & after his death there was 
found in the safe at his office a memorandum dated 
a fortnight before his death, the contents of which 
had not been communicated to E. By this 
memorandum, the solr. declared himself trustee 
of certain leaseholds then in mtge. to himself, & 
of a bill which he had indorsed to E., to secure the 
repayment of the sum placed in his hands. In a 
creditor’s suit for the administration of the solr.’s 
estate :—Held: even if the solr. executed the 
memorandum with the knowledge of his insolvency, 
still E. was entitled to the benefit of the security 
as against the other creditors; for, as the solr. 
retained no benefit for himself, the gift was bond 
fide within 13 Eliz. c. 5.—MIDDLETON v. POLLOCK, 
aoe ELLIOTT (1876), 2 Ch. D. 104; 45 L. J. Ch. 
Annotations :—Folld. New, Prance & Garrard’s Trustee 

vw. Hunting, [1897] 2. Q. B. 10; Taylor v. London & 

County Banking Co., London & County Banking Oo. »v. 

Nixon, (1901) 2 Ch. 231. Ald. Re Pidcock, Penny v. 

Pidcock (1907), 51 Sol. Jo. 514. Consd. Wigan v. Unglish 

& Scottish Law Life Assco., Assocn., eae 1 Ch. 291; 

Glegg v. Bromley (1911), 81 L. J. K. B. 334. Expid. Re 

Cozens, Green v. Brisloy, [1913] 2 Ch. 478. olld. 

Radclitfe v. Abbey Road & St. John’s Wood Permanent 

Bldg. Soc, (1918), 87 L. J. Ch. 557. Refd. Re Lioyd's 

Furniture Palace, Evans v. The Co., [1925] Ch. 853. 

208. .\—Where a client deposited a 
sum of money for investment with a firm of solrs., 
who appropriated certain securities belonging to 
one of the partners, as exor. of a late member of 
the firm as security for the debt in circumstances 
which were not disclosed to the client until after 
the bkpcy. of the firm :—Held: a good equitable 
charge had been created & the client was not 
proven: from claiming his security although he 

ad proved as an unsecured creditor in the bkpcy., 
the proof having been made before he became 
aware of his rights.—e PIpcocK, PENNY uv. 
Pipcocx (1907), 51 Sol. Jo. 514. 

209. Trustee.|—-Bkpt., a few weeks before 
the receiving order was made against him, deposited 
in a box certain share certificates with memoranda 
that the certificates were there deposited as security 
for money due by him to certain trust estates. 
The box remained in bkpt.’s control, & the fact 
of the deposit was not communicated to the 
cestuis que trust:—Held: there was a valid 
appropriation of the certificates for the purposes 
mentioned in the memoranda.—NEW, PRANCE & 
GARRARD’S TRUSTEE v. HUNTING, [1897] 2 Q. B. 
19; 66L. J. Q. B. 554; 76L. T. 742; 45 W. R. 
577; 18 T. L. R. 397; 41 Sol. Jo. 511; 4 Mans. 











out of the produce of the mtged. 
premises: & that he would not take his 


th a borrow- itle deeds out of the mtgee.’s hands 


until the bill was paid. he mtgees. 
Canoes ue ; pues communicated to the drawers tnelt 
assent to the a ent :—Held : 


the drawers entitled to the equitable 
intge.—Re HENRY, Ex p. CROSSFIELD 
(1840), 3 I. Eq. R. 67.— e 
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Sect. Pa he mortgages: Sub-sect. 5, H., I., 


9 


108, C. A.; affd. on appeal, sub nom. SHARP ¥. 
JACKSON, [1899] A. C. 419, H. L. 
Annotations :-—Ayld. Hermoux v. Harbord 
243. Folld, Taylor v. London & County Banking Co., 
London & County Banking Co. v. Nixon, [1901] 2 Ch. 231. 
Apld. Re Pidcock, Penny v. Pidcock (1907), 51 Sol. Jo. 
514. Consd. Wigan v. English & Scottish Law Life Assce. 
291; Re Cozens, Green v. Brisley, 


(1898), 14 T. L. R. 


nsd. 

Assocn., [1909]! 1 Ch. 
1913] 2 Ch. 478; Radcliffe». Abbey Road & St. John’s 

ood Permanent oe. Soc. (1918), 87 L. J. Ch. 557. 
Refd. Re Lake, Ex p. er, {1901} 1 K. B. 710. Mentd. 
Re Blackburn, Buckley’s Case, [1899) 2 Ch. 725; Re 
Vautin, Ea B. Saffery, 71900) 2 Q. B. 325; Re Blackpool 
Motor Car Co., Hamilton v. Blackpool Motor Car Co., 
1901] 1 Ch. 77; Re Cohen, Ez p. prtees Le 2 Ch. 
615; Re Hoyle, Ez p. Trustee, (1924) B. C. R. 22; 
Re Droge, Palmer & Roberts v, Knight (1926), 134 L. T. 


I. Eatent of Property Charged. 

210. All property comprised in deeds.] — Where 
deeds respecting real property have been deposited 
as a security for an annuity, e.g. it implies an 
intention in the party depositing them to charge 
the real property, & gives the party with whom 
they are deposited a lien on them.—RICHARDS v. 
BorrReEtr (1800), 3 Esp. 102; 170 E. R. 553, N. P. 

211. -]}— A deposit of title deeds primd 
facie creates an equitable mtge. upon the whole 
proberty comprised in them. <A debtor deposited 

is title deeds with his creditor until such time as 
his account should not exceed £100, at which time 
they were to be restored to him. Debtor died 
indebted to creditor in £274 :—Held: creditor’s 
lien extended to the whole £274.—ASsHTON v. 
DALTON (1846), 2 Coll. 565; 7L. T. O.S. 109; 10 
Jur. 450; 63 E. BR. 863. 

Ar ncanon :—Mentd. Mellersh v. Brown (1890), 45 Ch. D. 


212. Every interest of debtor—Existing & after 
acquired.|—(1) The purchaser of an equity of 
redemption in premises, subject to a mtge. term, 
deposited the purchase deed as security. He after- 
wards paid off the mtge. & took a surrender of the 
term, retaining the deed of surrender in his own 
possession & became bkpt.:—Held: the lien 
created by the deposit extended to the whole 
estate freed from the incumbrance. 

(2) Other deeds deposited at the same time, & 
cara eet of the same security, related to an 
undivided share belonging to bkpt. in other pro- 
perry Between the times of the deposit & 

kpcy., the entirety of a certain portion of the 
property was conveyed to bkpt. in lien of his 
undivided share, he paying £100 for equality of 
partition :—Held: the lien affected the portion 
conveyed to bkpt. & the assignees had no claim 
in respect of the £100.—Re BAKER, Ea p. BISDEE 
(1840), 1 Mont. D, & De G. 333; 10 L. J. Bey. 
9; 4 Jur. 1019, Ct. of R. 

218. -|—BANK OF NEW SOUTH WALES 
v. O’ConnorR, No. 162, ante. 

214. All incidental rights — Goodwill.] —- The 
unexpired term in a house, & the goodwill of a 
business {upholstering] established in it, were sold 
In a creditor’s suit, with the consent of a person 
with whom the lease had been deposited as a 
security, & brought a price less than the amount of 
his debt :—Held: the equitable mtgee. was 
entitled to the whole of the purchase-money, 
whether arising from the value of the goodwill, or 
from the value of the lease independently of the 

ee ace v. DEWES (1828), 5 Russ. 29 ; 


Annotations :—Apld. King v. Mid. Ry. (1868), 17 W. R. 113; 
‘Pile v. Pile, Hz p. Lambton (1876), 8 Ch. D. 36. Mentd. 
Tipping v. Power (1842), 1 Hare, 465; Ward v. Mackinla 
a 4), 10 

8 L. 
Q. B. 











y 
) Jur. N. 8. 1063; Richmond v. White (1879), 
of Ne 708; Re Rhoades, Hx p. Rhoades, [1899) 


MorTGAGE. 


215. To extent of valuable consideration.|/— 


A. voluntarily assigned to trustees bonds & 
romissory notes amounting to £600, in trust for 
Pimeelf & his wife & children, & he handed over the 


securities. The trustees gave no notice to the 
debtors. <A. received £200, part of the £600, 
the securities having been returned to him by the 
trustees, & the remainder was lost by the insolvency 
of the debtors. A. invested the £200 with other 
moneys of his own on freeholds, & by writing 
acknowledged the £200 to be trust aah tat 
He afterwards deposited the title deeds with the 
trustees as a security for the whole £600 :—Held : 
the equitable mtge. was valid to the extent of £200 
but no further.—JamMEs v. BYDDER (1841), 4 
Beav. 600; 5 Jur. 1076; 49 E. R. 472. 


Annotation :—Mentd. Kekewich v. Manning (1851), 1 De G. 
M. & G. 176. 


216. Deposit by limited owner — How far in- 
heritance charged—Tenant for life.|—A. & B. 
being seised of a freehold estate of inheritance 
subject to a mtge. term for £300 for the life of A., 
remainder to trustees to support, etc., remainder to 
the survivor in fee. C. agrees to advance them 
£800 for the purpose of enabling them to pay off 
the mtge., & stock the farm of A. on an agreement 
that the estate shall be mortgaged to him C. for 
£1,000 to secure the £800 & £200 owing to him, 
as exor. of his father, from B. The £800 beir_ 
advanced by C. out of which the mtge. is paid off 
by A. who thereupon receives the title deeds from 
the mtgee., he having assigned to attend, etc., & 
delivers them up to G. A. & B. direct a mtge. 
deed to be prepared to C. which is engrossed & 
executed by A., B. refusing to execute or to have 
yupheaaa to do with it; & afterwards A. dies; 
& then B. dies; both having paid the interest on 
the £1,000 up to the death of each :—Held: the 
delivery over of the deeds by the tenant for life, 
did not, under the circumstances, create such a 
lien on the estate in the way of equitable incum- 
brance, as to have the effect of charging the 
inheritance with any part of the £1,000, the proof 
of B.’s assent to the deeds being deposited for the 
security of the money, or any part of it, not being 
sufficiently direct & positive to establish the fact 
of his intention that the deeds should be delivered 
to C. for that purpose. Pltf., however, decreed 
to be entitled to the benefit of the term, & to 
stand in the place of the mtge. quoad the mtge. 
money paid off out of the money advanced.— 
nose v. MEDLICOT (1819), 6 Price, 495; 146 


217. ——- ——-- Tenant in common in tail — 
Consent of remainderman.]—A. & B. brothers 
were tenants in common in tail of copyhold 
propery: with cross remainders between them. 

. obtained a loan for A. from C., for which A. 
gave his promissory note, & deposited the title 
deeds with C. as a collateral security, & gave a 
written memorandum, by which he engaged ‘‘ to 
make a formal surrender of my interest in the estate 
to which the said deeds relate, by way of further 
security, whenever thereunto required’’; & B. 
wrote at the foot, ‘‘ I join in the deposit.”” A. died 
unmarried, & without having surrendered to C. or 
barred the remainders. Upon a bill by C. against 
B., seeking to foreclosure the entirety :—Held: 
(1) this was a good equitable charge, not merely 
upon A.’s “ Interest’”’ in his moiety, but also 
upon B.’s estate in remainder, & B. must bear the 
expense of surrendering that moiety; (2) the 
charge extended only to the moiety of the estate 
which originally belonged to A.—Prycs v. Bury 
(1854), as reported in 23 L. J. Ch. 676; 22 L. T. 


Part II.—C.LassiFicaTION or MortTGAGss. 


O. S. 8324; 18 Jur. 067; 2 W. R. 216, L. C. & 


L. JJ. 
“2 Tae Tea, 1837 Backhouse v. Chariton a 878), 8 Ce Be 
thes , i Cn iti ank of England v. Games 
218. Whether charge created — On property to 
which deeds do not relate—Mistake of creditor.|—— 
OAKES v. BEAR (1845), 5 L. T. O. S. 345. 
21 —— ——.]— JONES v. WILLIAMS, 


No. 232, post. 





J. Parting with or Loss of Deeds. 


220. Deeds parted with for purpose of sale.]— 
Assignee in bkpcy. having purchased an estate of 
bkpt. under the commission, held a trustee of the 
profit upon a resale; in the first instance for an 
equitable mtgee. by possession of the deeds; who, 
having delivered them up on receiving the produce 
of the first sale, was held under the circumstances 
not to have lost his lien for the deficiency.— 
Ex p. MORGAN (1806), 12 Ves.6; 33 BE. R. 3, L. C. 
Aan :—Moentd. Re Tyrie, Ez p. Morris (1866), 14 L. T. 


221. Loss of deeds — Right to prove deposit by 
secondary evidence.|—An equitable mtgee. by 
deposit of deeds is not deprived of his right to 
recover his debt by his inability to produce either 
the deeds deposited or any memorandum of the 
deposit, when the ct. believes that there was such 
deposit, & that the deeds have been really lost.— 
BASKETT v. SKEEL (1863), 2 New Rep. 547; 9 
L. T. 52; 11 W. R. 1019. 

222. ——~ Unauthorised removal by solicitor 
i v. MORLEY (No. 1), No. 205, 
ante. 


K. Sub-Mortgage by Deposit. 

223. Sub-mortgage of equitable mortgage — No 
necessity to deposit original memorandum.}—Re 
HILDYARD, Ex p. SMITH, No. 185, ante. 

224. Effect of payment off of original deposit— 
Necessity to return deeds to original mortgagor.]— 
(1) Assignment of a mtge. without the privity of the 
mtgor.: the assignee takes subject to the account 
between the mtgor. & mtgee. As between the 
mtgee. & persons claiming under him without the 
privity of the mtgor. they cannot add to what is 
due, settle the account or turn interest into 
principal. 

(2) No conveyancer of established practice 
would recommend it as a good title to take an 
assignment of a mtge. without making the mtgor. 
& party, & being satisfied that the money was 
really due (LORD ELpon, C.).—MATTHEWS Jv. 
WALLWYN (1798), 4 Ves. 118; 31 B. R. 62, L. C. 
Annotations :—As to (1) Distd. Withington v. Tate (1869), 

17 W. R. 559; Bickerton v. Walker (1885), 34 W. H. 141. 

Consd. Dixon v. Winch, [1900} 1 Ch. 736. Refd. Jones v. 

Gibbons (1804), 9 Ves. 407; Mangles v. Dixon (1852), 

19 L. J. O. S. 260; Wheatley v. Bastow (1855), 7 De G. M. 

& G. 261; Re Richards, Humber v. Richards (1890), 59 

L. J. Ch. 728; Turner v. Smith, (1901) 1 Ch. 213; De 

Lisle », Union Bank of Scotland, [1914] 1 Ch. 22, As 

to (2) Consd. Re Daintry & Ryle, He Ravenscroft, Hx p. 

Arkwright (1843), 3 Mont. D. & De G. 129. Generally, 

Refd. Cheese v. Keen, [1908] 1 Ch. 245. 

225. -]—In 1886, a mtge. debt for 
£1,500 was duly transferred & the mtged. property 
was conveyed, by way of security, to F., pltf., 
the mtgor. being a party. Several subsequent 
transfers, to which pltf. was not a party, were made, 
& in Feb. 1896, the mtge. debt & the security were 
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vested in A. In 1892 pltf. gave B., her solr., the 
money to pay off the mtge., which he did not do, 
though he continued to pay interest on the mtge. 
as it became due to the transferee for the time 
being. Pltf. made no inquiry in 1892 for the 
reconveyance nor for the title deeds, but left the 
whole matter in the hands of her solr. In Oct. 
1897, A. transferred the mtge. debt & the property 
to B., & the next day B. transferred the same to 
deft., to whom the deeds were handed. Thecheque 
for £1,500 from deft. was paid by B. into his 
private account, & the cheque to A. was drawn by 
B. on his firm’s account, which was then in funds, 
at another bank. In Dec. 1899, application was 
made by deft. to pltf. for arrears of interest, & 
the fraud was discovered. On an action by pltf. 
to establish her priority over deft., & for a recon- 
veyance of the mtged. property :—Held: (1) on 
the transfer to B. the mtge. debt became dis- 
charged, & he held the property as trustee for 
pitf.; (2) deft., having taken the transfer from 
B. without the privity of mtgor., could only hold 
it against mtgor. subject to the state of account 
between B. & mtgor., & as between them the debt 
was non-existent ; (3) pltf. had never lost the right 
to redeem, & directly the agent, who had received 
the amount to pay off the mtge., became himself 
the transferec, the debt was extinguished, & no 
transferee from him could treat the debt as a 
subsisting charge upon the property, & pltf. was 
therefore entitled to priority & to have a recon- 
veyance from deft.—TURNER ¥v. SMITH, [1901] 
1 Ch. 218; 70 L. J. Ch. 144; 83 L. T. 704; 49 
W. KR. 186; 17 T. L. R. 1438; 45 Sol. Jo. 118. 


Annotations :—As to (2) Refd. Powell v. Browne (1907), 97 
Ly Boe De Lisle v. Union Bank of Scotland, (1914) 
1, 22. 


L. Right of Mortgayece. 

Remedies of mtgee. generally, see Part X., post. 

226. Memorandum containing agreement to exe- 
cute legal mortgage—Right to sale.|—-Where the 
memorandum of deposit of title deeds contains 
an agreement to grant a legal mtge., with an 
unqualified power of sale, the ct., on the failure 
of mtgor. to redeem, has power to direct a sale.— 
LISTER v. TURNER (1846), 5 Hare, 281; 15 L. J. Ch. 
336; 7L.T. O. 8.3; 10 Jur. 751; 67 HK. R. 919. 





227. ——.]—MATTHEWS v. GoODDAY, No. 
108, ante. 
228. Right to foreclosure.|]-—- Where a 





deposit of title deeds was accompanied by a 
memorandum containing an express stipulation 
that the depositor would, if required, execute a 
mtge., upon a claim to obtain the benefit of the - 
security :—Held ; the depositee was entitled to a 
decree for foreclosure.—-MOORE v. PERRY (1855), 
1 Jur. N. S. 126. 

229. No memorandum executed — Deposit of 
share certificates—Right to sale.|—CARTER v. 
WAKE, No. 75, ante. 

230. Right to foreclosure.] — Har- 
ROLD v. PLENTY, No. 142, ante. 

231. Priorities—Over purchaser with notice.|— 
Equitable mtge. by deposit of title deeds pre- 
ferred to a purchase with notice.— HIERN v. MILL 
(1806), 13 Ves. 114; 33 H. R. 237, L. C. 
Annotations :—Refd. Kennedy v. Green (1834), 3 My. & K. 

699; Dryden v. Frost (1838), 3 My. & Cr. 670; Jones v. 

Jones (1838), 8 Sim. 633; Jones v. Smith (1841), 1 Hare, 


43; Fuller v. Benett (1843), 2 Hare, 394; West». Reid 
(1843), 2 Hare, 249; Howitt v. Loosemore (1851), 9 
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x. Right to foreclosure or sale.}-—A | 14 Bom. 269.— 
mtgee. by deposit of title deeds has 
the right to sue for foreclosure or sale. 
SEKJI FRAMJI 


A person who ad 
=, ©. RosrTom! t 


NASERWANJI MISTRY (1889), I. L. R. 
IND. 


t. Depositor not entitled to deeds }— 
vances money bond 
fide on the deposit of title deeds, made 


by one whu has no right to them, or 
to the ostate to which they relate, 
will be protected in equity as a pur- 
chaser for value without notice; & 
may retain the deeds, though the 
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Sect. 2.—Equitable mortgages: Sub-sect. 5, L.; sub- 
secis. 6 & 7, A. & B. (a).] 

Hare, 449. Mentd. Robinson v. Carrin 

Mont. & A. 1; Cockerell v. Dickens (1846) 

App. 353; Lang v. Purves (1862), 15 Moo. 

Dresser v. Norwood (1863), 32 L. J. C. P. 201. 

282. -/—A person who advances 
money on the security of property, with notice 
that there are charges affecting it, cannot claim as 
purchaser without notice of those charges, because 
he believed that two charges of which he was 
cognisant & which were sufficient to satisfy the 
words were all the charges upon it. He is bound 
to inquire whether these are all the charges 
affecting the property. ; 

The title deeds of plot A. were deposited with 
pltfs. as a security for advances. A parcel of deeds 
relating to plots B. & C. which adjoined A. was 
afterwards deposited with defts. with the repre- 
sentation that they related to plots A. B. & C. 
A legal mtge. was subsequently executed to defts., 
in which the general words were large enough 
to comprise the whole of the plots. Defts. paid 
off a charge affecting plots A. & B., & got in the 
legal estate :—Held: defts. could not be treated 
as purchasers of plot A. without notice of pltfs.’ 
incumbrances so as to entitle them to priority 
over pltfs.— JONES v. WILLIAMS (1857), 24 Beav. 
47; 30 L. T. O. 8S. 110; 3 Jur. N. S. 1066; 5 
W.R. 775; 58 BB. R. 274. 

Annotations :—Apld. Re Alms Corn Charity, Charity Comrs. 
v. Bode, [1901] 2 Ch. 750. Refd. Roberts v. Croft (1857), 
24 Beav. 223 ; Oliver v. Hinton, [1899] 2 Ch. 264. Mentd. 
Underwood v. Bank of Livorpool, Same v. Barclays Bank 
(1924), 03 L. J. K. B. 690. 

233. Against assignee in bankruptcy of 
mortgagor.]—HusseL v. RussEL, No. 150, ante. 


on (1833), 1 
2 Mee. Ind. 


P. C. GC. 389; 











SUB-SECT. 6.—MEMORANDUM OR AGREEMENT 
WITHOUT DEPOSIT OF DEEDs. 


234. Written memorandum — No title deeds 
deposited.|—-Where freehold title deeds were 
intended to be deposited with an equitable mtgee., 
together with deeds relating to leaschold property, 
& were accordingly specified in the memorandum 
of deposit, the freehold property was included in 
the order for sale.—Re LeaTHEs, Ex p. LEATHES 
(1833), 3 Deac. & Ch. 112, Ct. of R. 

Annotation :—Refd. Ie Carter & Justins, Ex p. Shofficld 

Union Banking Co, (1865), 13 L. T. 477. 

2385. -|—Usual order for sale of 
equitable mtge. made, notwithstanding agreement 
that’ there being no deposit of deeds, the agreement 
was & mere executory agreement for a mtge., & 
gave no lien on the property.—Re BLEw, Ex p. 
JONES (1835), 4 Deac. & Ch. 750; 4 L. J. Bey. 
59, Ct. of R. 

Annotation :—-Refd. Re Carter & Justins, Er p. Sheffield 

Union Banking Co. (1865), 13 L. T. 477. 

286. -}—An equitable mtge. may be 
created on deeds in the hands of a third party, & 
by a memorandum on the part of the mtgor. to 
assign his interest in the property comprised in the 
deeds, & that such assignment, when made, & the 
agreement in the meantime should be a security 














for the amount due on an account current.—Re 
person making the deposit was not in sity 

possession of the qproperty, if it be an men 

noorporeal horeditament.—JOYcE v. 


DE MOLEYNs (1845), 8 I. Eq. R. 215; 
2 Jo. & Lat. 374.—IR, ‘ 
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a. Instrument under seal — Neces- (1865 


or special words.J—In an instru- 
under seal, the words “ & for 
securing, etc., the said P. doth hereb 
specially bind, obl & 
po hear era the sai 
of land,” etc. pass no interest; they 
only show an intention to create a 
cneree or lien.—Dor d. R 
)»» 8 U. (OF R. 574.—CAN. 
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OGBOURNE, Ex p. HEATHCOATE (1842), 2 Mont. 
D. & De G. 711; 6 Jur. 1001, Ct. of R. 


Annotation :—Refd. Re Carter & Justins, Ex p. Sheffield 
Union Banking Co. (1865), 13 L. T. 477. 


237. .|}—Re Daintry & RYLE, Ke 
RAVENSCROFT, Ex p. ARKWRIGHT, No. 178, ante. 

‘ ——.]— A memorandum or agree- 
ment showing an intention to deposit title-deeds 
by way of equitable mtge., or to charge the pro- 
perty comprised in those deeds with the payment 
of the debt, is sufficient to create an equitable charge 
without actual deposit.—Re CARTER & JUSTINS, 
Ex ». SHEFFIELD UNION BANKING Co. (1865), 18 
L. T. 477. 

239. ——— Three leases specified—-Two only de- 
posited.]—Bkpt. deposited the leases of two houses 
with petitioner for securing £600, accompanied 
with an agreement in writing ; & on the same day 
he signed another agreement, engaging to pay £85, 
per annum, being the improved rental of the 
premises, ‘‘ the leases of which are deposited 
with petitioner, viz. £45 being the improved rental 
of a house in the occupation of T. H.; £20 being 
the improved rental of the adjoining premises, let 
to J. H., as tenant at will, & £20 being the improved 
rental of premises in the occupation of A. B., 
‘‘ the said £85 to be collected by me, & paid over 
to petitioner. The lease of the premises let to 
T. H., as tenant at will, had not been, in fact, 
deposited with petitioner; but only the lease of 
the other premises in the occupation of T. H., & 
the lease to A. B. :—Held: petitioner had a lien, 
as equitable mtgee., upon the premises com- 
prised in all three leases—Re Moore, Ea p. 
EDWARDS (1836), 1 Deac. 611, Ct. of R. 

Annotation :—Refd. Re Carter & Justins, Ex p. Sheffield 

Yuion Banking Co. (1865), 13 L. T. 477. 

240. Policy & bond specified — Policy not 
deposited.|—(1) One of three partners deposits 
with a joint creditor a bond belonging to himself, 
to secure the partnership debt :—Held: on the 
bkpcy. of the partners, creditor could prove the 
amount of his debt against the joint estate, without 
giving up the bond. 

(2) The memorandum of deposit stated that a 
policy of assurance on the life of the obligor was 
also deposited with the bond; but this was not 
the fact, & the policy was found in bkpts.’ chest 
at the time of their bkpcy. :—Held: the policy 
passed to the assignees.—Re RIDGE, Fx p. HALLIFAX 
(1842), 2 Mont. D. & De G. 544; sub nom. Re 
RipGE, Laz p. GLYN (1842), 6 Jur. 839, Ct. of R. 

241. Deeds not executed at time of 
memorandum.|—An agreement to deposit a lease 
when granted, & which is subsequently granted, 
creates an equitable mtge.—Re PvE, Ex p. ORRETT 
(1837), 3 Mont. & A. 158, Ct. of R. 

242. -|—T., being possessed of a 
plot of land for a certain term of years, by indenture 
of Apr. 24, 1845, assigned it by way of mtge. to S. 
as a security for £300 & interest with a power of 
sale on default in payment on a certain day. 
By a memorandum of the same date, T. undertook 
to deposit with S. a lease, when the same was 
executed, of another plot of land, as a further & 
collateral security for the £300 & interest. A mill 
& other buildings stood partly on one plot of land 
& partly on the other. n Dec. 18, 1845, the lease 














ee 





b. Registration unnecessary. }—HaR- 
RISON t. ARMOUR (1865), 11 Gr. 303. 


» mortgage 

Piece or parcel 6. Agreement before issue of patent 
certificale—V oid. }—WATEROUS ENGINE 
WORKS Co. ¢. oe (1908),8W.L.R. 


oes 0. PAST 439; 1 Sask. L. R.103.-—CAN. 
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mentioned ip the memorandum was granted & 
deposited with S. By indenture of Mar. 2, 1847, 
T. assigned a moiety of the entire premises to A. ; 
& on Sept. 20, 1847, executed an assignment of all 
his estate & effects for the benefit of his creditors. 
By indenture of Aug. 31, 1848, S. assigned both 
plots of land, mill, & buildings to deft., subject to 
the equity of redemption, and with such power of 
sale as S. possessed. In Apr. 1852, deft. offered 
the premises for sale by auction; & the con- 
ditions stated (inter alia) that he sold as mtgee. ; 
& that, as he had only an equitable interest in the 
second plot, the purchaser should accept such title 
as he was able to deduce & convey. Pltf. became 
the purchaser of both plots, but refused to com- 
plete the purchase, on the ground that the legal 
estate in the second plot was outstanding, & might 
be used adversely to him; & having brought an 
action to recover back the deposit :—Held: there 
was no failure of consideration, inasmuch as the 
assignment by T. of the legal estate in the one 
plot, & memorandum of deposit of future lease of 
the other plot, were one & the same transaction & 
security, & the lease, when deposited, was subject 
to the same conditions, including the power of 
sale, aS were contained in the assignment, &, 
consequently, T. would not be entitled in a ct. of 
equity to redeem the second plot.—ASHWORTH 
v. MOUNSEY (1853), 9 Exch. 175; 2C. L. R. 418; 
23 L. J. Ex. 73; 22 L. T. O.S. 121; 2W.R. 41; 
156 E. R. 75. 


243. ——— Directing deeds to be held as security.] | 


—QOne of two exors. & trustees who had in their 
possession title deeds of an estate of which their 
testator & a debtor to his estate had been tenants 
in common, requested debtor to allow the exor. to 
retain the title deeds as a security for the debt. 
Debtor wrote an answer, saying that exor. might 
retain the deeds till debtor got the whole of his 
affairs settled with the exors., & that he was 
endeavouring to arrange so as to buy or sell the 
property :—Held: a good equitable mtge. for the 
debt.— FENWICK v. Potts (1856), 8 De G. M. & G. 
506; 44 E.R. 485, L. JJ. 

Annotations :-—Distd. Ie Beetham, Ex p. Brodorick (1886), 
ue Q. 2 a 380. Refd. Swanley Coal Co. v. Denton (1906), 
244. Directing prior incumbrancer to hand 

over deeds when ear Re being entitled to 

three peoperues the title deeds of one of which were 
held by his bankers as a security, deposited the 
title deeds of the other two with C. as a security 
for a debt, & he gave him an order to the bankers, 
written by himself, but not signed, to deliver over 
the deeds of the third property when their lien 
had been satisfied :—Held: this gave C. a valid 
equitable mtge. on the property mortgaged to 
the bankers.— Daw v. TERRELL (1863), 33 Beav. 

218; 3 New Rep. 285; 55 E. R. 351. 

Annotation :-—Distd. Re Beetham, Ez p. Broderick (1887), 
18 Q. B. D. 766. 


245. Parol agreement—With subsequent de- 
livery of title deeds—Relation back to time of 
agreement.|—An agreement to mtge. with a subse- 
quent delivery of the title deeds will amount in 
equity to a mtge. & will be effectual from the time 
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d. Crown bonds.]— Testator had 
joined in certain Crown bonds, which 
remained undischarged :—Held: they 
formed a charge upon lands, which 
the purchaser was entitled to have 
removed.—Re CHARLES (1872), 4 Ch. 
Ch. 19.—CAN. 


himself. 


e. Charge void at law— May be f. Mortgage of 
valid in equily.}—A., the equitable 


owner of property, had it conveyed 
to his son, a minor, in 

A. afterwards signed 
son’s name to a mtge. of the property 
to a creditor, & added his 
as witness :—Held: 
though void at law, created a valid 
charge in equity.—-DENNISTOUN  v. 


homestead before issue 
of patent,.}—AMERICAN-ABELL ENGINE 
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of the agreement.—EDGE v. WORTHINGTON (1788), 
1 Cox, Eq. Cas. 211; 29 E. R. 1188. 

246. To deposit lease when granted.)— 
A parol agreement to deposit a lease when granted, 
as security for a sum advanced, does not consti- 
tute an equitable mtge.—Re BEAVAN, Ex p. 
CooMBE (1819), 4 Madd. 249; 56 E. R. 698. 


Annotations :—Expld. Tebb v. Hodge (1869), L. R. 5 C. P. 
73. Distd. Parish v. Poole (1884), 53 L. T. 35. 


247. —— .|—There must be some actual 
deposit, to constitute an equitable mtge. An 
order on a third party to deposit a lease, when 
executed, is not sufficient.— CoLLINs, Hx p. 
PERRY (1843), 3 Mont. D. & De G. 252, Ct. of R. 








SUB-SECT. 7,—EQUITABLE CHARGES. 
A. In General. 


Equitable lien.|—See LizN, Vol. XXXII., pp. 
254 et seq. 

248. No special words necessary to create.|— 
To constitute a charge in equity by deed or writin, 
it is not necessary that any general words o 
charge should be used, but it is sufficient if the ct. 
can gather from the instrument an intention b 
the parties that the property referred to shoul 
constitute a security.—CRADOCK v. SCOTTISH 
PROVIDENT INSTITUTION (1894), 70 L. T. 718, C. A. 
Annotation :—Refd. United Realization Co. v. I. R. Comrs., 

[1899] 1 Q. B. 361. 

249, —-—.)—Where land is made security for a 
debt by any instrument which gives to the person 
entitled to the charge an equitable interest in the 
land, such instrument creates an equitable charge 
within 40 & 41 Vict. c. 34.—Re SHARLAND, KEMP 
v. RozEy (No. 2) (1896), 74 L. T. 664; 40 Sol. Jo. 
514, C. A. 

Floating charges.)—See CoMPANIES, Vol. X., 
pp. 750 et seq. 


B. Agreement to Charge. 
(a) Voluntary Charge. 

250. Valid charge not created in favour of 
volunteer.|—An annuity was granted by deed in 
consideration of love & affection to C. charged on 
certain hereditaments & upon the moneys, securities 
for money, & other effects of the grantor. Af the 
date of the deed the grantor was entitled to a 
reversionary interest in stock standing in the name 
of trustees. The annuity was regularly paid for 
more than twenty years by the grantor, but on his 
death his personal estate proved insufficient to 
pay his debts, & the real estate was not enough to 
provide for the annuity :—Held: (1) so far as the 
charge on the reversionary interest in the stock 
was concerned, the deed depended only upon 
contract, & did not create a perfect & complete 
equitable charge in favour of C.; (2) as there could 
be no specific performance of a contract in favour 
of a volunteer C. had no priority over the creditors 
of the grantor.—Re LUCAN (EARL), HARDINGE v. 
CoBDEN (1890), 45 Ch. D. 470; 60 L. J. Ch. 40; 
63 L. T. 538; 39 W. R. 90. 





& THRESHER Co. v. MCMILLAN & DOIG 
(1909), 19 Man. L. R. 97; 10 W. L. 
239: affd., 42 8. C. R. 377.—CAN. 

g. ———.}+-A mtge. executed by a 
homestead entrant on the land before 
issue of patent is, under Dominion 
Lands Act, 1908 (c. 20), s. 31, null & 
void & ineffective as a charge epernet 
the land.—CANADIAN LUMBER YARDS, 

© DUNHAM, [1921] 2 W. W. R. 
14 Sask. L. R. 325.—OAN. 


trust for A. 
the 


own name 
the instrument, 


LTD. 
844; 


266 
Sect. 2.— Equitable : -sect. 7, B. (0), 
é gem mortgages: Sub-sect. 7, B. (0) 


(6) All Haisting Property. 

251. Validity of charge.]—A general charge for 
value on all the existing property of the mtgor. 
is not void for uncertainty if the property to which 
it attaches can be ascertained at the time of 
enforcement. Such a charge is not contrary to 
public policy—He KELCEY, Tyson v. KELCEY, 
[1899] 2 Ch. 530; 68 L. J. Ch. 742; 48 W. R. 59; 
43 Sol. Jo. 720; sub nom. Re FINN-KELCEY, 
TYSON v. KELCEY, 81 L. T. 354. 

252. ——— Promise by beneficiaries to pay out of 
deceased’s estate.|—A written instrument, pro- 
mising to pay a sum of money with interest, out 
of the estate of deceased H. & signed by all the 
eer interested in his estate real or personal :— 

eld: to constitute, the personalty being 
exhausted, an equitable mtge. of the real estate.— 
SUART v. TOULMIN (1822), 1 L. J. O. S. Ch. 12. 

258. Property sold before charge—Charge 
attaches to proceeds of sale.|A mortgaged estate 
was sold with the concurrence of the mtgces., 
free from the mtge.; & a part of the purchase- 
money was invested as an indemnity to the pur- 
chaser against some possible charges, & subject 
thereto in trust to secure a portion of the debt 
which had been secured by the mtge. Afterwards 
the mtgees., who were solrs., borrowed money of a 
client, giving her a memorandum purporting to 
charge the mtge. debt, which they described as still 
secured on the property, with the money thus 
borrowed. On the solrs. becoming bkpt. :—Held : 
the memorandum created a charge upon the solrs.’ 
interest in the indemnity fund.—Re SELBY, Ez p. 
RoGeErs (1856), 8 De G. M. & G. 271; 25 L. J. 
Bey. 41; 2 Jur. N.S. 480; 44H. R. 304, L. JJ. 
arnealion :—Mentd. Lloyd’s Bank v. Pearson, (1901) 1 Ch. 





Floating charges by limited companies.|---.Sce 
COMPANIES, Vol. X., pp. 750 et seq. 


(c) Property Ascertained or Ascertainable. 
254. Lands ascertained—Comprised in deposited 
deeds.|—M. & co. deposit with S. & co. the mtge. 
deeds of certain colonial property, for securing a 
floating balance due from M. & co. to S. & co. & 
afterwards executed an assignment of the mtge. 
debt, ‘“‘in addition to the securities then already 
held by 8S. & co.,”’ but without making any actual 
assignment of the mtge. itself, or the mortgaged 
propery :—Held: S. & co. continued neverthe- 
ess the equitable mtgees. of the mortgaged 
property. 
[here was an intention, certainly to add the 
assignment of the debt to the other securities held 
by petitioners (SIR JOHN CRosSs).—/te MANNINGS 
& ANDERDON, Ha p. SmiTH (1832), 2 Deac. & Ch. 
271, Ct. of R. 
ears :—Refd. Rc Beachoy, Heaton v. Boachey, [1904] 


255. ——.]—-In 1912 deft., as security for 
a present or future overdraft, deposited with pltf. 
bank the title deeds of certain houses, which came 
within the description of ‘‘ small dwelling-houses, ”’ 
in Increase of Rent & Mortgage Interest (War 
Restrictions) Act, 1915 (c. 97), & he executed a 
deed in which he stated that he undertook to pay 
on demand the moneys that should for the time 
being be due from him to the bank, & he thereby 





default in payment; he declare 


amount then due on the overdraft. _ 
that the deed was a ‘‘ mtge.” within Increase of 
Rent & Mortgage Interest (War Restrictions) Act, 
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charged his interest in the property comprised in 
the deeds with payment of the said moneys on 
demand; he declared that the bank should | be 
deemed mtgees. under the deed of all the premises 
thereby charged; he undertook on request to 
execute a further legal or other mtge. of the 
premises; he gave the bank a P giles of sale on 

that during the 
continuance of the security he would hold the 
property charged in trust for the bank, with power 
to the bank to remove him from being trustee 
& to appoint themselves or any persons to be 
trustees & to make a declaration vesting all his 
said estate & interest in such new trustees ; & he 
irrevocably appointed certain officials of the bank 


to be his attorneys for executing certain documents, 
including a conveyance of his estate & interest in 


In 1917 pltfs. sued to recover the 


the premises. 
Deft. pleaded 


1915 (c. 97), s. 1 (4), & that the action was not 
maintainable :—Held: this was an ‘‘ equitable 
charge’’ within Increase of Rent & Mortgage 
Interest (War Restrictions) Act, 1915 (c. 97), 
s. 2 (4) (b), & the action was maintainable.— 
LONDON County & WESTMINSTER BANK, LTD. . 
TOMPKINS, [1918] 1 K. B.515; 87L. J. K. B. 662 ; 
118 L. T. 610; 34 T. L. R. 259; 62 Sol. Jo. 330, 
C. A. 

_tnnotation :-—Consd. National Provincial Bank of England 

». Charnley (1923), 93 L. J. K. B. 241. 

256. Described in document of charge.|— 
A signed & dated document, stating as follows : 
“7, A. B., hereby charge in favour of C. D. all 
my estate & interest in X., Y., & Z. to secure all 
moneys due & to become due from me to him & 
I agree to give him proper & formal charges thereon 
in such form as he may approve within a fort- 
night or as near thereto as may be.” An action 
was commenced for a declaration, & for accounts, 
foreclosure, or sale. On an application by defts. 
to stay the action on the ground that pitf. had not 
complied with the provisions of Courts (Emer- 
gency Powers) Act, 1917 (c. 25), & Increase of 
Rent & Mortgage Interest (War Restrictions) Act, 
1915 (c. 97):—Held: this document created an 
equitable charge not created by the deposit of 
deeds.—JONES v. Woopwarp (1917), 116 L. T. 
378 ; 61 Sol. Jo. 283. 


Annotation :—Consd. London County & Westminster Bank 
vw. Tompkins, (1918) 1 K. B. 515. 


257. Lands ascertainable By reference to 
existing facts..—A. granted an annuity to b., & 
covenanted to charge it upon all such property as, 
in the event of C. dying before him, he might 
become possessed of at C.’s death, either by 
will or otherwise. A. afterwards became bkpt., 
& obtained his certificate ; & then C. died, having 
bequeathed an annuity in trust for A. :—Held : 
B. was entitled to a decree specifically charging 
his annuity upon the annuity bequeathed in trust 
for A.—LYDE v. MYNN (1833), 1 My. & K. 683 ; 
Coop. temp. Brough. 128 ; 39 E. R. 839, L. C. 


Annotations :—Consd, Wollesley v. Wellesley (1839), 4 My. 
& Or. 561. Distd. Mornington v. Keane (1858), 2 De G. 
& J. 292. Refd. Mon v. Sandwich (1886), 32 Ch. D. 
525; Re Lind, Industrials Finance Syndicate v. Lind, 
[1915] 2 Ch. 345. Mentd. Parker v. Downing (1833), 
Coop. temp. Brough. 148; Re North, Er £ McTurk 
(1836), 2 Deac. 58; Thompson v. Cohen (1872), L. R. 
7 Q. B. 527; Collyer v. Isaacs (1881), 19 Ch. D. 342; 
Robinson ¢. Ommanney (1882), 21 Ch. D. 780. 
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After-acquired propert 


h. 4ft 
[1923] 4 D. L. R. 415; 3C. B. R. 871.—C 


must be spec ioally included.}—Re Woopb-TURNING Propvucts, LTD., Ex p. DENNISON (Ont.), 


PART II. SECT. 2, SUB-SECT. 7.—B. (6c). 
2571. Lands ascertainable—By reference to existing facts.}—WaATSON v. SADLEIR (1829), 1 Mol. 585.—IR. 
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268. ———.]—A father on the marria 
his second son, by deed of settlement a 
to pay him an annuity of £1,000 a year for life, 
& to charge the annuity on a sufficient part of the 
real estate he might die seised of ; provided that 
nothing in the settlement should prevent his 
dealing with his real estate during his life, or, 80 
only that sufficient real estate were left charged 
with the annuity, by will. The father subse- 
quently made his will by which he devised his 
real estate, subject to the charges & incumbrances 
thereon, in strict settlement on his first & other 
sons in tail male; he bequeathed the greater part 
of his personal estate among his children, giving 
his second son legacies, the income of which when 
invested would be considerably more than £1,000 
a year. He died leaving three sons :—Held: the 
settlement operated not only as a covenant by the 
father, but also as a charge upon all the real 
estate of which he should die seised. 

If there is a covenant to charge all the real 
estate which a man has at a particular time, that 
covenant will itself make a charge. But where 
the covenant is to charge, not all or any definite 
portion of a man’s estate, but only that which is 
worth £1,000 a year, or which would be sufficient 
to secure £1,000 a year, then from the indefinite- 
ness of the matter referred to there will be no 
charge unless an instrument is afterwards exe- 
cuted to give effect to the covenant (CoTron, 
ae USE Tare Na ae a (EARL) (1886), 32 

. D. ; 50 L. J. Ch. ; 54 L. T. 502; : 
T. L. R. 392, C. A. : 

259. - Binds lands when ascertained.]— 
A. father being seised of estates in tail & in fee, on 
his daughter’s marriage covenanted with two 
trustees, one of whom was his son, to pay an 
annuity to his daughter out of the rents & income 
of his real & personal estates, & by deed or will to 
settle an estate of £200 a year, or, at his own 
election, £4,000 in lieu of it, on certain trusts 
for the benefit of his daughter & her husband & 
their issue. By a subsequent deed the father & 
son, no other person being a party, agreed to 
suffer a recovery of the entailed estates & to sell 
them & also the fee simple estates, & that out of 
the proceeds the father’s debts, for some of which 
the son was surety, should be paid, & that certain 
sums should be taken by the father & son for their 
own use, & that £4,000 should be paid & pro- 
vision made for the annuity, pursuant to the 
covenant on the daughter’s marriage. A recovery 
was accordingly suffered, & the estates were 
limited to the father & son in fee. The father & 
son afterwards agreed to abandon the last-men- 
tioned agreement, & in consideration of the son 
covenanting to pay the father’s debts, the estates 
were conveyed by them to the son in fee. The 
son afterwards mortgaged the estates comprised 
in the recovery :—Held: the covenant for pay- 
ment of the annuity created a charge on the 
estates, & the mtgee. having had notice of that 
covenant, the premises were subject to the 
annuity ; but the covenant to settle the estate or 
£4,000 in lieu of it, created no lien or charge on 
any of the father’s estates, & the subsequent 
agreement between the father & son was merely 
voluntary & was fairly abandoned by them.— 
RAVENSHAW v. HOLLIER (1834), 7 Sim. 3; 58 
BD. R. 738 ; on appeal (1835), 4 L. J. Ch. 119, L. C. 

260. —— -}— A clergyman, whilst 13 
Eliz. c. 20, was not in force, granted an annuity, 
which he charged upon his living in London, & 
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covenanted, that if he exchanged for any other 
benefice, he would charge it with the said annuity. 
Prior to ‘57 Geo. 3, c. 99, he exchanged it for a 
living in Yorkshire, but did not execute any deed, 
charging this new living with the annuity, until 
after the passing of 57 Geo. 3, c. 99. 

The covenant was held to create a good equitable 
charge on the new living from the time of the 
exchange; & in a suit instituted by the annuitant 
against the clergyman, & subsequent sequestrators 
who had had notice of the annuity, the ct. at the 
hearing, continued a receiver of the rents & 
profits of the living, who had been appointed by an 
interlocutory order.—METCALFE v. YORK (ARCHBP.) 
Tia con & Cr. 547; 6L. J. Ch. 65; 40 H.R. 
‘Annotations :—Consd. Wellesley ». Wellesley (1839), 4 My. 

& Cr. 561. Distd. Mornington v. Keane (1858), 2 De G. 

& J. 292. Consd. Tailby v. Official Recciver (1888), 13 

App. Cas. 523; Jte Lind, Industrials Finance Syndicate 

wv. Lind, {1915} 2 Ch. 345. Refd. Holroyd v. Marshall 

(1862), 10 H. L. Cas. 191; Montagu v. Sandwich (1886), 

32 Ch. D. 525; Western Wagon & Property Co. v. Weat, 

[1892] 1Ch.271. Mentd. Long v. Storie (1849),3 De G. & 
Sm. 308; Ludgate v. Channell (1851), 16 L. T. O. 8. 337 ; 
Tuckley v. Thompson (1860), 1 John. & H. 126; Re 
Mirams, [1891] 1 Q. B. 594. 


(d) Property Not Asceriained. 
261. Covenant to settle lands of certain value— 
No charge created.|—-One covenants before mar- 
riage to settle certain lands on his wife for life, & 
afterwards devises these lands for payment of 
debts ; the covenant is a specific lien on the lands. 
But a covenant to settle lands of the value of £60 
per annum, without mentioning any lands in 
certain this is no specific lien, but the wife must 
come in as a creditor in general, & the master to 
value her estate for life, & the wife to come in for 
that valuation. But the wife to have the arrears 
before incurred, as well as the valuation of her 
estate for life.—FREEMOULT v. DeEpD1RE (1718), 1 
P. Wms. 429; 24 E. Rh. 458. 
Annotations :--Folld. Williams v. Lucas (1789), 2 cor. Eq. 


Cas. 160. Apld. Mornington v. Keane (1858), 2 De G. 
& J. 292. ; 


Refd. Plunket v. Penson (1742), 2 Atk. 290 
Ravonshaw v. Hollior woe 4L. J. Ch. 119; Weollesicy 
vw. Wollesley (1839), 4 .& Cr. 561; Montagu v. Sand- 
wich (1886), 32 Ch. D. 525. Mentd. Omychund », Barkor 
(1745), 1 Atk. 21; Lashley v. Hog ee 2 Coop. temp. 
Cott. 449; Powdrell v. Jones (1854), 2 W. R. 613 ; Central 
Trust & Safe Deposit Co. v. Snider, (1916] 1 A. C. 266. 
262. Covenant to charge lands with annuity— 

Personal covenant.|—The Earl of M., by articles 

of separation between himself & his wife, cove- 

nanted that he would, on or before Feb. 1, 1835, 

either by a charge on freehold estates in Mngland 

or Wales, or by an investment of money, secure 
the payment of an annuity to a trustee for his 
wife :—Held: this was only a personal covenant, 

& created no actual charge, but only bound the 

covenantor to create a charge upon his lands on 

or before a certain day.—MORNINUTON v, KEANE 

(1858), 2 De G. & J. 202; 27 L. J. Ch. 701; 32 

L. T. O. S. 97; 4 Jur. N. S. 981; 6 W. R. 434 ; 

44 BE. R. 1001, L. C. & L. JJ. 

Annotations :—Consd. ey Official Rocolver (1888), 13 
App. Cas. 523. Refd. Montagu v. Sandwich (1886), 
32 Ch. D. 525. 


Covenants to settle generally.}] — See SETTLE- 
MENTS. 

263. Acceptance of personal security—Agree- 
ment to give real security on demand.| — A. 
borrowed £300 & by his note of hand promised to 
pay the same on demand, & gave a security by 
mtge. of lands for the same when required. A. died 
in the month following. At the time of giving this 
note, & at the time of his death he had a small 


k. Machinery acquired after mortgage. }—LONDON & CANADIAN LOAN CO. v. PULFORD (1879), 8 P. R. 150.—CAN. 
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Sect. 2.—Equitable mortgages: Sub-sect. 7, B. (d) & 
ae pee: 3: Sub-sect. 1, A,;, B., C., D., #., F. 


real estate. The debt is not a charge on the land. 
Behar arr v. Lucas (1789), 2 Cox, Eq. Cas. 160 ; 


amen :—Refd. Berrington ». Evans (1839), 3 Y. & C. 
x. ® 


264. Covenant to pay debts with interest—Or to 
sell such real estate as should be necessary.|—By 
an indenture executed by a debtor of the one part, 
& certain scheduled creditors of the other part, 
debtor covenanted that he would pay the respective 
debts, with interest, on a given day, & in the 
event of non-payment by that time, ‘‘ he hereby 
engages to sell so much of his estates as shall be 
found necessary for that purpose’ :—Held: 
(1) this was a mere personal undertaking on the 
part of the covenantor; (2) even if it were not, it 
would give creditors no specific lien on his lands, 
80 as to enable them in a suit for the administration 
of his assets to receive payment pari passu with 
the judgment creditors.—BERRINGTON v. EVANS 
(1839), 3 Y. & C. Ex. 384 ;' 160 EB. R. 751. 


(e) Effect of Mistake. 
Agreement to issue debenture—Defective execu- 
tion of intention.|—See ComPanigs, Vol. X., pp. 
763, 764, Nos. 4778, 4779, 4782, 4784. 
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Sect. 3.—REGISTERED CHARGES ON LAND. 
SUB-SECT. 1.—UNDER REGISTRATION ACTS. 
A. Registration of Charge. 

See, now, Land Registration Act, 1925 (c. 21), 
ss. 25 (2), 26. 

265. What charges may be registered—Not 
personal covenant.)—Where an owner of land, who 
sought to have it registered with an indefeasible 
title, had by deed entered into a personal covenant 
with the owner of adjoining lands to make & repair 
a certain road, & in the same deed there followed 
a proviso that the costs of the road should be con- 
sidered a charge in equity, &, as far as circum- 
stances would admit, at law also, upon the owners 
of the land sought to be registered :—Held: this 
did not constitute such a charge as would be 
entered on the register of title —Re Drew’s 
Estate, Ex p. Mason (1866), L. R. 2 Hq. 206; 
35 Beav. 443; 35 L. J. Ch. 845; 14 L. T. 278; 
12 Jur. N.S. 425; 55 KE. R. 968. 


B. Provisions Implied in Registered Charge. 
See, now, Land Registration Act, 1925 (c. 21), 


, 88. 27, 28, ¢ 


C. Form of Charge. 
See, now, Land Registration Act, 1925 (c. 21), 
8. 25. 


PART II. SECT. 2, SUB-SECT. 7.— 
B. (e). 


l. By corporation.}—Where a mtge. 
on @ Jand was executed to a muni- 
cipal corpn., for the purpose of 
sec a debt due to the corpn. b 
its treasurer, & by a mistake of bot 
parties the mtge. did not cover a part 
of the land which it was intended to 
mtge. :—Held: the corpn. was not 
entitled to a decree rectifying the 
mtge., though oa private person under 
the circumstances would have been so 
entitied.—Brown v. MCNAB (1873), 
20 Gr. 179.—CAN, 

‘m. Necessity for  atrict proof of 
mistake.J—In an action to strike out 
of a mtge. a clause as to property 
“after acquired ’ :—Held: if it could 
be shown that the agreement in writing 
to give such a mtge. did not contem- 
pute such a clause it must be deleted, 

ut that the irrefragable evidence 
necessary had not been adduced.— 
COTTONWOOD TIMBER Co. v. MOLSONS 
Bank (1916), 34 W. L. R. 909.—CAN. 


PART II, SECT. 3, SUB-SECT. 1.—A. 


n. What charges may be registered.) 
—Held: as the document showed on 
its face that its object was to secure a 
debt, it was a mtge., & could be regis- 
tered only when it complied with form 
1 in the schedule to Land Titles Act. 
—Re RUMELY Co. & SASKATOON LAND 
REGISTRATION District REGISTRAR 
(1911), 17 W. L. R. 160; 4 Sask. 
L. R. 466.—CAN. 

0. Mortgagee registering in name of 
purchaser.}—Under Real Property Act, 
1861, s. 14, a mtgee. of land, under 
the old systom, having exercised his 
paws of sale, may apply to bring 

he land under the Act in the name of 
the purchaser.—Re Davis (1867), 1 
8. A. L. R. 87.—AUS, 

p. Necessity for proper execution. 
Under Real Property Act, int a 
mtge. cannot be registered which has 
not been executed in duplicate.—Re 
SEERRETT (1868), 28. A. L. R. 21.— 


a. »+—-ROOKER v. HOOFSTETTER 
(1896), 26 S. C. R. 41.—CAN. 

r. -——.]—-BURCHELL v. BIGELOW 
(1904), 40 N. S. R. 493.—CAN, 

t. Mortgagees holding severally. }— 
peer ae EMPLETON (1913), 16C. L. R. 


a. Where mortgagee agent.]-— The 


fact that the debt is not due to the 
mtgec. himself for his own benefit, 
does not prevent the mtge. from being 
registered under the statute.—BRODIE 
v. RUTTAN (1858), 16 U.C. R. 207.— CAN. 

b. Certificate of discharge.}—Under 31 
Vict. c. 20 (O), a registrar cannot be 
required to register a certificate of 
discharge of mtge., applying to more 
than one instrument. Each mtge. to 
be discharged should have a separate 
certificate.—Re SmitrH & SHENSTON 
(1871), 31 U. C. R. 305.—CAN. 

6. Kffect of mistake.)}—A mtge. & 
memorial were executed on Feb. 26, 
1855, but by a clerical error the date 
in the mtge. was written as 1851. 
The memorial stated the date of the 
mtge. as 1855 :—Held: the error did 
not vitiate the registration.—HARTY 
v. APPLEBY (1872), 19 Gr. 205.—CAN. 

d. -]—BROWN v. MCLEAN (1889), 
18 O. R, 533.—CAN. 


e. -}—A judge of the Supreme 
Ct. has power to order a registrar 
to correct an error in the date of 
registration of an instrument. — Re 
BANK OF HAMILTON & MCALLISTER 
(1912), 22 W. L. R. 849; 5 Alta. L. R. 
885.—CAN. 


{. Evidence of execution.) — Under 
R. 8. O, 1877, Cc. 111, 8. 56, the pro- 
duction of the registered duplicate 
original of a mtge., with the registrar’s 
certificate indorsed thereon, is prima 
facte evidenco of the due exsoution of 
such instrument.—Canapa PrRMa- 
NENT LOAN & SAVINGS Co. v. PAGE 
(1879), 30 C. P. 1.—CAN. 


. Necessity for registration b 
otf Y Proper 








, : as pltf. had no notice 
of the mtge., his title was good un- 
less the mtge. was registered prior 
to the registration of the deed, in 
order to prove such registration, it 
was necessary to show that the certi- 
ficate had been signed by the proper 
officer.—GOULD v. MOGREGOR (1880), 


13 N. Ss. R. (1 R. & G.) 339.—CAN. 


h. Necessity pel cc a description o 
contents. )—Re NORTH WEST Poeun 
Co. (1909), 12 W. L. R. 800.—CAN. 

. ———.]—ROGERS LUMBER Co. »v. 
SMITH ete 23 W. L. R. 946; 11 
D. L. R. 172; 4 W. W. R. 441; 6 
Sask. L. R. 187.—CAN. 

aa. ———.}—THORP v. BROWNE (1867) 
L. R. 2 H. L. 220.—IR. 


bb. Valuation of mortgage.}—On an 


application under Land Registry Act, 
8s. 176, to register a mtge., the mtge. 
shall be valued at its true value.— 
Re ROYAL Trust Co., LTp. (1912), 
17 B. C. R. 329.—CAN. 

oc. Necessity for map.J—The map 
or sketch required on the registration 
of a mtge. of a portion of a lot is 
governed by Land Registry Act, s. 100. 
248,.—CAN. 

dd. Necessity for registration.}—The 
covenant for payment contained in a 
mtge. in the statutory form, equally 
with the charge upon the lands created 
by such mtge., only becomes operative 
by the registration of the instrument. 
—R. v. TORONTO GENERAL TRUSTS 
CoRPN., [1917] 1 W. W. R. 823; 11 
Alta. L. R. 138.—CAN. 

ee. -}—To ascertain whether an 
unregistered document creates an equit- 
able mtge., the test is whether it 
constitutes the bargain between the 
parties, t.e., whether it records a 
contemporaneous loan & deposit of 
title deeds, or whether it merely re- 
cords an already completed transaction 
of loan & deposit. It is only in the 
former case that tho document is in- 
admissible for want of registration.— 
KRISHNAIYA ¥. PONNUSWANCE AIYAR 
(1923), 1, L. R. 47 Mad. 398.—IND. 


ff. ——.]—- Where an instrument 
which should be registered was deprived 
of its value as a security by one party’s 
refusal to register it:—Held: it was 
no longer a sufficient consideration 
to bind the other party to an agree- 
ment to receive a pagnen by instal- 
ments.—CODNER vw. ADE (1829), 2 

fid. L. R. 1.—NFLD. , 

gg. Effect of seizure by sheriff.) — 
Where a sheriff has, under a writ of 
execution against goods seized a regis- 
tered mtge. upon lands by delivering 
to the registrar the notice provided for, 
the registrar‘is justified in treating the 
gistered owner of the 





sheriff as the re 
mtge. to the extent at least of refus 
to allow any registered dealings wi 
the mtge. by the mtgee. ytd way of 
transfer or discharge, unti] the seizure 
is withdrawn.—Re LAND TITLES ACT, 
[1921) 3 W. W. R. 427.—CAN. 

hh. Effect of registration.}—A mtge. 
deed is, when registered, valid without 
possession.— BALAJI NARAYAN KOLAT- 
KAR v. RAMCHANDRA GANESH KELKAR 
(1874), 11 Bom. 37.—IND. 


Part II.—Cuassirication or MortGAGEs. 


D. Alteration of Terme of Charge. 


See, now, Land Registration Act 1925 
s. 31; Land Registration Rules, 1925, . ied 
sched., Form 51, ' 


E. Effect of Registered Charge. 


See, now, Land Registrati 
ory 27° (1), 69-81. gistration Act, 1925 (c. 21), 


266. Conveyance of legal estate—May be add 
to registration of charge.J—In 1871 a sen enh 
granted of a public-house for a term of ninety- 
nine years at a rent of £100 per annum. The lease 
contained a proviso for re-entry on default for 
twenty-one days in payment of the rent. This 
lease was assigned to deft. R. In May, 1897, R., 
as beneficial owner, demised the house by way of 
mtge. to F. & Sons for the residue of the term, 
less the last day thereof. No rent was reserved 
by this deed, & R. covenanted to indemnify F. & 
Sons against the original rent. The deed con- 
tained provisions making R. in effect a trustee 
of the last day of the term for the mtgees. or a 
purchaser from then. By a deed dated J uly 27, 
1899, the house was conveyed to R. in fee at the 
price of £3,650, ‘‘ subject to but with the benefit 
of,’’ the lease. To enable him to complete the 

urchase he arranged to borrow £3,000 from pltf. 

ank on the security of the house; & on J uly 27, 
1899, a mtge. to the bank was executed immedi- 
ately after the conveyance to R. the £3,000 being 
paid by the bank directly to the vendors. The 
property had been described to the bank as a 
“‘ freehold ground rent of £100 a year ’’ secured on 
the house. By the mtge. deed R. conveyed to the 
bank by way of mtge. the hereditaments com- 
prised in the documents specified in a schedule, 
as to such of them as were freehold in fee simple, 
& as to such of them as he was entitled to for any 
term of years for the residue of such term, except 
the last day thereof. The schedule comprised 
the conveyance of July 27 & the other title deeds 
relating to the freehold & the counterpart of the 
lease of 1871, but no other document relating to 
any leasehold interest. At this time registration 
of title to land under the Land Transfer Acts had 
been made compulsory on sale in the parish in 
which the house was situate. 

On Aug. 28, 1899, R. applied for the registration 
of himself as proprietor of the house, with a 
possessory title. 

On the same day he executed an instrument 
charging the house with the payment to the bank 
of the £3,000 & interest. 

The charge was in the form No. 89 in the 

schedule to the Land Transfer Rules, 1898, but 
there was added to it a grant of the house to the 
bank in fee, subject to redemption. This charge 
was also taken in for registration, & on Sept. 18, 
1899, the registrar issued a certificate that R. was 
registered as proprietor of the house with a pos- 
sessory title, & another certificate that the bank 
were registered as proprietors of the charge. 
In Apr. 1901, R. executed a deed of arrangement 
th his creditors to which the bank were not 
parties. F. & Sons took possession of the house, 
& the bank demanded payment of the rent of 
£100 from them, as well as from the trustees of 
the deed of Apr. 1901, but it was not paid. 

The bank then brought an action against R., 
FE. & Sons, & the trustee of the deed of arrange- 
ment, claiming to enforce their security by fore- 
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closure or sale. They claimed also a declaration 
that the term had not merged in the fee, & that 
they were entitled to re-enter for non-payment. of 
the rent :—Held: (1) the term was still in 
existence, & the bank, if the legal estate in the fee 
was vested in them, were entitled to enter for 
default in payment of the rent; (2) by virtue 
of the registered charge with the added words the 
legal estate in the fee had passed to the bank.— 
CAPITAL & COUNTIES BANK, LTD. v. RHODES, 
(1903) 1 Ch. 631; 72 L. J. Ch. 836; 88 L. T. 255 ; 
et he R. 470; 19 T. L. R. 280; 47 Sol. Jo. 334, 
Annotations :—-As to (2) Refd. A.-G. v. Odell, [1906] 2 Ch. 
47. Generally, Refd. Re De Leeuw, Jakens v. Central 
iscount Corpn., {1922} 2 Ch. 540. Mentd. 


Lea v. Thursby, [1904) 2 Ch. 57; Manks v. Whiteley 
tied ak 735; Re Fletcher, Reading v. Fletcher, [1917 j 


267. Mortgagee selling under power of sale— 
Not bound to register charge before completion.|}— 
Where the owner of leaseholds in London, subject 
to a mtge. by sub-demise executed before regis- 
tration of title under the Land Transfer Acts 
became compulsory, is registered under the Acts 
as the proprietor with a possessory title, & after- 
wards the mtgee. sells under his power of sale, the 
mtgee. is not the vendor of ‘“ registered land ”’ 
within the Land Transfer Act, 1897 (c. 65), s. 16 (2), 
& the purchaser cannot require him to register his 
charge before completion or to procure a transfer 
from the registered proprietor.—Re Voss & 
SAUNDERS’ CONTRACT, [1911] 1 Ch. 42; 80 L. J. 
Ch. 33; 103 L. T. 4933; 55 Sol. Jo. 12. 


F. Priorities of Charges. 
See, now, Land Registration Act, 1925 (c. 21), 
8.29; Part XII., post. 


G. Transfer of Charges. 


See, now, Land Registration Act, 1925 (c. 21), 
7h tis 86; Land Registration Rules 1925, rr. 163- 

268. Duties of registrar.j}—-In 1901 O. was 
registered under the Land Transfer Acts as pro- 
prietor of a charge on certain property in London 
for £350. In 1903 her solr., T., produced to O. 
what purported to be a transfer of the charge, upon 
which £300 was then owing, from C. to O., together 
with an authority, also purporting to be signed by 
C., to pay the money to T. O. paid the £300 to 
T., & took the transfer to the Land Registry & 
was registered as proprietor of the charge. The 
transfer & the authority were both forged. There 
was no negligence on the part of C., & O. was quite 
honest in the transaction & had acted with reason- 
able care. At the instance of C. the ct. ordered 
the register of charges to be rectified by removing 
the name of O. therefrom & restoring the name of 
C., & that was done. O. claimed to be entitled to 
indemnity under Land Transfer Act, 1897 (c. 65), 
s. 7 (4) :—Held: the act of the registrar in putting 
O. on the register was a mere ministerial act, & 
not a judicial act as on the registration of a person 
first registered as proprietor of land, & it conferred 
on him no escate of right which he had not before 
registration, & he could not show that he had a 
transfer from some one previously on the register, 
& in that sense relied on the register; he, there- 
fore, could not claim any beneficial interest in the 
charge, & had not suffered any loss by the rectifica- 
tion, & was not entitled to any indemnity.— 
A.-G. v. ODELL, [1906] 2 Ch. 47; 75 L. J. Ch. 


PART II. SECT. 3, SUB-SECT. 1.—F. 
a. Priority over voluntary conveyance. }—ABELL v. MIDDLETON (1901), 2 O. L. R. 209.—CAN. 
b. Indorsement on certificate of title.}—MOornis v. BENTLEY (1895), 2 Terr. L. R. 253.—OAN. 
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Sect. 3.—Registered charges on land: Sub-sect. 1, G., 
H., I. & J.; sub-sects. 2&8. Sects. 4 & 5: 
Sub-sect. 1.] 


425; 04 L. T. 659; 54 W. R. 566; 22 T. L. R. 

466; 50 Sol. Jo. 404, C. A. 

Annotations :—Refd. Bank of England v. Cutler, [1908] 2 
K. B. 208. Mentd. Moel Tryvan Ship Co. v. Kriger 
(1906), 75 L. J. K. B. 878. 

269. Transferee registering forged transfer— 
Right of indemnity.]—A.-G. v. OpELL, No. 268, 
ante. 

Bere now, Land Registration Act, 1925 (c. 21), 
s. 83. 


H. Land Excepted from Local Registration. 


oH now, Land Registration Act, 1925 (c. 21), 
8. : 


I. Registration in Middlesex. 

See Middlesex Registry Act, 1708 (c. 20), 8. 1; 
7 viii Registry (Middlesex Deeds) Act, 1891 
c. 64), 

See, now, Land Charges Act, 1925 (c. 22), s. 18. 

270. What charges must be registered—Deposit 
of deeds without memorandum.) — Middlesex 
Registry Act, 1708 (c. 20), does not apply to a mere 
equitable mtge., created by the deposit of the 
title deeds.—-SUMPTER v. COOPER (1831), 2 B. & 
“ey ead 9L. J. O. S. K. B. 226; 109 EB. R. 
Annotations :—Consd. Neve v. Pennell, Hunt v. Neve (1863), 

2 Hem, & M. 170. Apld. Kettlewell v. Watson (1884), 26 

Ch. D. 501. Refd. He Wight’s Mortgage Trusts (1873), 

43 L. J. Ch. 66; Battison v. Hobson, [1896] 2 Ch. 403. 

Mentd. Re Norman, Ez p. Burrell (1838), 3 Deac. 76; 

Re Freeman, Fz p. Williams (1865), 12 L. T. 180; Finck 

v. Tranter, [1905] 1 K. B. 427. 

Priority of registered deed.]—See Part XII., 
Sect. 1, sub-sect. 4, A., poat. 

271. ——— Deposit of deeds with memorandum. ] 
—An equitable mtge. being in the nature of an 
agreement to execute a mtge., & as such enforce- 
able in equity, is within Middlesex Registry Act, 
1708 (c. 20), & therefore a memorandum not under 
seal accompanying an equitable deposit is capable 
of registration. In the absence of express evi- 
dence to the contrary, the deed, or memorial, etc., 
entered as first in number upon the register, is 
entitled to priority over a deed, etc., entered 
subsequently upon the same day.—NEVE v. 
PENNELL, HUNT v. NEVE (1863), 2 Hem. & M. 170; 
2 New Rep. 508; 33 L. J. Ch. 19; 9 L. T. 286 ; 
11 W. R. 986; 71 BR. R. 427, 


An GINOnS ‘—Oonsd. Re Wight’s Mortgage Trust (1873), 


. KR. 16 Kq. 41. Mentd. Cummins v. Fletcher (1879), 28 
W. R. 272; Pledge v. White (1896), 65 L. J. on 149. 


J. Registration in Yorkshire. 
See Yorkshire Registries Act, 1884 (c. 


54) ; 
era Registries (Amendment) Act, 
Cc. : 


1885 


Vendor's lien generally, see LIEN, Vol. XXXII., 
pp. 275 et seq. 

272. What charges must be registered—Vendor’s 
lien.|—A vendor of land in a register county, part 
of whose purchase-money remains unpaid, is 
under no obligation to register a memorial of the 
vendor's lien, but is entitled to rely on his equitable 
lien against sub-purchasers who have notice of it, 
actual or constructive-—KETTLEWELL v. WATSON 

; .§ 58 L, J. Ch. 717; 51 
Pe FE goer ane vin 
e. Jackson (1886), 33 Ch D. 1: Farrand ¢. Coens 
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nking ; : Payne, Young %. 
Ba 8, 1904, oe £0 eee Pas Price {1905} 1 Ch. 
fs Mi nks y, Whiteley f1e13) 1 Ch. 735; Barker v. 


Stickney, [1919] 1 K. Be 12 
278. Agreement to purchase land with part 
payment.|—Pltf., by an agreement in writing, 
agreed to purchase certain land from N., & paid 
part of the purchase money in advance as appeared 
in the agreement. N. had previously by deed 
mortgaged the same land to defts. Pltf. registered 
the agreement before defts. registered their mtge., 
& claimed priority :—Held: the agreement was 
not a conveyance or a memorandum of verve 
& therefore was not an assurance entitled to be 
registered within Yorkshire Registries Act, 1884 
(c. 54).—RODGER v. HARRISON, [1893] 1 Q. B. 161; 
62 L. J. Q. B. 218; 68 L. T. 66; 41 W. BR. 291 ; 
9T.L. R. 120; 37 Sol. Jo. 99; 4R.171,C. A. 
Annotation :—Mentd. Whitbread v. Watt, [1901] 1 Ch. 911. 
274. ——— Deposit of deeds without memoran- 
dum.]—(1) The Yorkshire Registries Act, 1884 
(c. 54), applies to a charge by deposit of deeds 
unaccompanied by a memorandum of deposit. — 
(2) The priorities given by the Yorkshire 
Registries Act, 1884 (c. 54), are not to be altered 
except in cases of actual fraud, which means fraud 
importing grave moral blame. 
n 1889 certain beneficiaries under a_ will 
deposited with a bank the title deeds of an estate 
in Yorkshire to secure an overdraft by the trustees 
in order that the trustees might be guaranteed 
against loss in carrying on testator’s business. 
This was done with the knowledge & approval of 
J., a solr., who represented one of the trustees in 
this matter. The charge was never registered. 
J. subsequently took a mtge. of the same property 
& registered it, & he claimed priority over the 
bank. The bank, being satisfied with the personal 
security of the trustees, did not contest the claim : 
—Held: J. was guilty of actual fraud in taking 
advantage of a defect in the bank’s security to 
defeat the interests of his client, & he was not 
entitled to the protection of the Yorkshire Regis- 
tries Act, 1884 (c. 54).—BATTISON v. HOBSON, 
[1896] 2 Ch. 403; 65 L. J. Ch. 695; 74 L. T. 689; 
sub nom. Re HOBSON, BALLISON v. HOBSON, 44 


W.R. 615. 
sy dg :—As to (2) Refd. Manks v. Whiteley, [1912] 1 Ch. 


Priority of registered charge.|—See Part XII., 
Sect. 1, sub-sect. 4, B., post. 





SUB-SECT. 2.—UNDER LAND CHARGES ACTS. 
See, now, Land Charges Act, 1925 (c. 22), ss. 


SuB-sSECT. 38.—UNDER COMPANIES ACTS. 
See COMPANIES, Vol. X., pp. 787 ef seq. 


Srct. 4.—WELSH MORTGAGES. 


275. Nature of mortgage—Necessity for covenant 
for repayment of money.|—(1) The ct. of opinion 
pltf. was in this case entitled to a redemption; & 
that the annuity he granted ought to be reconveyed 
on his payment of £1,050, with legal interest, to be 


upon its payment.—CassIpy wv. Cas- 

rt 0), 4 1. R. Ir. 577.— IR. 
ersonal d. ——.}—BatFrre v. Lorp (1842) 
money 2 Dr. & War. 480; 41. Eq. R. 648 : 
1 Con. & Law. 519.—IR. 
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computed from June 1, 1787, the date of the deed, 
but directed, if any sums were advanced for the 
insurance of the pltf.’s life, they should be added 
to the £1,050, & carry 5 per cent. interest from the 
respective times of paying the same. 

(2) It is objected that this is not to be considered 
as a mtge., because there is no covenant in the deed 
to repay the money; but that objection is not 
well founded, for it is not necessary; all Welsh 
mtges. are without this covenant & so are most 
copyhold mtges. (LORD HARDWICKE, C.).— 
LAWLEY v. HOOPER (1745), 3 Atk. 278; 26 H.R. 


962, L. C. 

Annotations :—As to (1) Consd. Preston v. Neele (1879), 12 
Ch. D. 760; savior f of State in Council of India ». 

British Empire Mutual Life Assce. (1892), 67 L. T. 434. 

Refd. Searle v. Carpenter (1754), Amb, 242; Murray »v. 

en ate); 2 Wm. Bl. 859; Bulwer v. Astley (1843), 


276. .]—A. being entitled in fee to a 
freehold estate in remainder expectant on the 
decease of B., demised his interest to C. for a term 
of five hundred years, subject to a proviso for 
redemption on payment of the sum of £1,000 & 
interest, without any time being fixed by the 
proviso for payment of the money; the deed con- 
tained a covenant by A. for payment of the money 
on demand, & also a covenant that it should be 
lawful for B. to enter into the property, & to 
hold & enjoy the same until the payment of the 
principal moncy & interest :—Held: the mtge. 
was in the nature of a Welsh mtge.; & a bill of 
foreclosure filed by B. against a person to whom 
A. had conveyed his reversionary interest, was 
dismissed, but without costs.—TEULON v. CURTIS 
ee 1 You. 610; 2L. J. Ex. Hg. 17; 159 B. R. 
277. Rights of parties — Rights of mortgagor to 
redeem at any pene as in 1657 conveys to B., 
subject to redemption on payment of £380 in 
1688, & possession is immediately delivered. 
Redemption decreed, & an account of profits, 
before the day of payment in the proviso.— 
TALBOT v. BRADDIL (1683), 1 Vern. 394; 23 HE. R. 
539, L. C. 

Annotation :—Refd. Cowdry v. Day (1859), 1 L. T. 88. 

278. .]—If a mtgor. agrees the mtgee. 
shall enter, & hold till he is satisfied ; length of 
time is no objection to a redemption.—ORDE v. 
HEMING (1686), 1 Vern. 418; 1 Eq. Cas. Abr. 314 ; 
23 E.R. 559, L. C. 

279. -] —- Two houses devised under 
the will are a redeemable interest, & no bar arises 
from the length of time. In common Welsh 
mtges. on tendering principal & interest, the per- 
son entitled may come into this ct. for a redemp- 
tion at any time.—YATES v. HAmMBLY (1742), 2 
Atk. 8360; 26 E. R. 618, L. C. 

Annotations :—Refd. Webber v. Hunt (1815), 1 Madd. 13. 

Mentd. Walters v. Webb (1870), 5 Ch. App. 531. 

280. No right of foreclosure in mort- 
gagee.|—LONGUET v. SCAWEN, No. 87, anie. 

28 .]—TEULON v. CuRTIS, No. 
































276, ante. 

282. ——.]—Though a Welsh mtge. 
cannot be foreclosed by the mtgee., yet the mtgor. 
may redeem at any time. If, however, the mtgor. 
obtains a decree for redemption, he will be bound 
to redeem, or in default, he will be foreclosed.— 
CURTIS v. HOLCOMBE (1837), 6 L. J. Ch. 156. 

283. Whether mortgagee entitled to all 
profits—Profits largely in excess of interest.|— 














A. conveys land to B. who is put into possession, 

but under an agreement that if A. pays the money 

in ten years B. shall reconvey. The profits 

appearing to be much more than the interest, 

upon a bill by the heir to redeem, B. decreed to 

account for the profits, & not permitted to set the 
rofits against the interest.—FULTHROPE v. 
OSTER (1687), 1 Vern. 476; 23 E. R. 602. 


Annotations :—Distd. Alderson v. White (1858), 2 De G. & J. 
97. Refd. Donovan ». Fricker (1821), Jac. 165. 


284. When time begins to run against 
mortgagor—From time principal & interest paid 
off.|—-Time no bar to redemption in case of a 
Welsh mtge., unless twenty years after principal 
& interest paid by perception of rents & profits. 
Length of possession, as a ground for presuming 
a release, depends on the nature of the possession, 
whether adverse or not.— FENWICK v. REED (1816), 
1 Mer. 114; 85 E.R. 618, L. C. 

Annotations :—Distd. Price v. Carter (1837), 1 Jur. 233. 


Mentd. Adams v. Fisher (1838), 3 My. & Cr. 526; A.-G. v. 
Chesterfield (1854), 18 Beav. 596. 





Srct. 5.—MORTGAGES BY WAY OF ANNUITY 
DEED. 


SuB-sECT. 1.—GRANT OF ANNUITY WITH PROVISO 
FOR REPURCHASE OR REDEMPTION. 

Annuities generally, see RENTCHARGES & 
ANNUITIES. 

285. Purchase of annuity distinguished from 
loan on security.|—Pltf. has confused the pur- 
chase of a redeemable annuity with an advance as 
a loan—two things quite different, not in form 
merely, but in substance, for in the latter case the 
person who receives the money remains a debtor, 
in the former he does not (LORD HATHERLEY, C.).— 
Knox v. TURNER (1870), 5 Ch. APP. 5153; 389 
L. J. Ch. 750; 23 L. T. 227; 18 W. BR. 878, L. O. 
Annotation :—Apld. Preston v. Neele (1879), 12 Ch. D. 760. 

286. Redeemable annuity—tTreated as security 
for loan.|—A rentcharge of £20 granted in con- 
sideration of £240, redeemable on repayment of the 
consideration to the grantee’s heirs, within a year 
after notice of the death of his wife, ceases on 
repayment of the sum stipulated to his exors., the 
conveyance being considered as a security for 
money.—STOKES v. VERRIER (1677), 3 Swan. 634 ; 
86 E. R. 1003; sub nom. STOAKES v. VERRIER, 
Cas. temp. Finch, 292, L. C. 

Annotation :—Retd. Tabor v. Tabor (1679), 3 Swan. 636. 

287. .|—An annuity redeemable is a 
loan for money.—FLOYER v. SHERARD (1743), 
Amb. 18; 27 E. BR. 10, L. C. 


Annotations :—Refd. Searle v. Ca penter (1754), Amb. 242; 
Bulwer v. Astley (1844), 1 Ph. 422. 


288. -]—A., by several deeds of the 
same date, granted, for valuable considerations, 
several annuities or rentcharges for lives, to be 
issuing & payable out of certain real estates, of 
which he was the owner, reserving to himself 
& his heirs, in each case, a power to repurchase the 
annuity, on payment, at three months’ notice, of 
the original price, together with a half-yearly 
payment of it in advance. Each annuity was 
secured by the personal covenant of the grantor. 
by clauses of distress & entry in case it should 
be a certain number of days in arrear, & by a 
warrant of attorney to confess judgment against 
the grantor for double the original price; & by 

















2801. Rights of parties— Right of 
mortgagor to redeem at any time—No 
right of foreclosure tn morigagee.]—Re 
CronrIn, [1914] 1 I. R. 23.—IR. 

e. —— Mortgagor entitled to fair 


rent.J——MOUAT v. MACKENZIE (1875), 
1 V. L. R. (Eq.) 73.—AUS. 

ft. Necessity for registration. 
such an agreement was a charge in 
the nature of a Welsh mtge., which, 


by Irish Land Act, 1903, 8. 54 (4), 
ought to be registered within three 
months, & as it had not been so regis- 

s vold.—HENDERSON v. 


Held: | tered it wa 
BURNS (1920), 54 I. L. T. 149.—IR. 
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Sect. 5.—Mortgages by way of annuity deed: Sub- 
sects. 1 & 3 Sect. 6: Sub-sects. 1, 2 & 3.] 


another deed of even date which recited the 
annuities as being respectively subject to ‘a 
proviso for redemption or repurchase,” the real 
estates on which they were charged, were con- 
veyed to trustees for a term of years, with a 
power of sale to secure the regular payment of 
them, & subject thereto on trust for the grantor. 
The grantor by his will charged his real estates in 
aid of his personal estate with the payment of his 
debts, other than mtge. debts, & subject thereto, 
devised them in strict settlement :—Held: the 
annuities were to be treated as securities for the 
repayment of loans, & consequently the value of 
them, there being no personal assets for their 
payment, was, by virtue of the will, a charge upon 
the corpus of the real estates, & the tenant for life 
of the real estates, as between him & the remainder- 
man, was only liable to keep down the interest on 
such value.—BULWER v. ASTLEY (1844), 1 Ph. 
422; 13 L. J. Ch. 829; 3L. T. 0. 8S. 70; 8 Jur. 


i Z ‘oie Og Rent ak Neele (1879), 12 Ch. D. 760 
A ations :—Distd. Preston v. Neele : .D. ’ 
‘Consd. Re Grant, Walker v. Martineau (1883), 52 L. J. Ch. 
552: Re Muffett, Jones v. Mason (1888), 39 Ch. D. 534. 
Mentd. Re Dawson, Arathoon v. Dawson, [1906] 2 Ch. 211. 


289. Proof that annuity redeemable — Parol 
evidence not admitted.|—Parol evidence that it 
was part of the agreement for an annuity, that it 
should be redeemable, although not made part of 
the contract in writing, refused to be admitted.— 
PORTMORE (LORD) v. Morris (1787), 2 Bro. C. C. 


219; 29 KE. R. 122. 
Annotations :--—Consd. Haynes v. Hare (1791), 1 Hy. BI. 659. 
Refd, Townshend v. Stangroom (1801), 6 Ves. 328. 


290. .}— Parol evidence to prove 
that an annuity was intended to be redeemable, 
no such covenant being in the deed, is inad- 
missible.——HaRE v. SHEARWOOD (1790), 3 Bro. 
C. C. 168; 1 Ves. 241; 29 BE. R. 470. 
sia ty :—Refd. Townshend v. Stangroom (1801), 6 

Cs. 


201. Right of repurchase — Assignable.] — By 
an indenture, dated Mar. 12, 1888, A., in con- 
sideration of £2,000 pa to him by a life assurance 
co., covenanted, if he should survive his father, 
to pay to the co. an annuity of £1,400 during his 
life; & A., as beneficial owner, conveyed to the 
co. all the dividends, interest, & annual income of 
the proceeds of the sale of certain freehold, copy- 
hold, & leasehold property, or of the property 
itself until sale, to have & to hold the same unto 
& to the use of the co. & their assigns ‘“* by way of 
security for the said annuity of £1,400.” Under 
clause 4 of the deed A, might, upon giving to the 
co. or their assigns one calendar month’s notice 
of his intention to do so, & upon paying to the co. 
or their assigns, on or before Mar. 12, 1890, the 
sum of £3,000, together with the amount of any 
additional premiums pe as thereinafter 
mentioned, & all costs & expenses, & all arrears, 
if any, of the annuity of £1,400, up to the day of 
repurchase, repurchase the annuity, & the premises 
thereinbefore conveyed by him should upon such 
repurchase be reconveyed on his request & at his 
expense. By clause 8 it was provided that the 
deed should ‘‘ be deemed to be a mtge. within 








MORTGAGE. 


Conveyancing & Law of Property Act, 1881 
(c. 41), ss. 19-24,” & that the powers thereby 
conferred on ga pare should be incorporated 
therein. By an indenture, dated Dec. 31, 1889, in 
consideration of £8,500, A., as beneficial owner, 
assigned to B. all his reversionary interest in the 
hereditaments before-mentioned subject to the 
deed of Mar. 12, 1888. On Mar. 11, 1890, B., in 
pursuance of the 4th clause of the deed of Mar. 12, 
1888, gave notice to the co. of his intention to 
redeem the securities & repurchase the annuity. 
The money was tendered to the co. first on behalf 
of B., then on behalf of A. The co. refused the 
tender. An action was accordingly brought 
against the co. by A. & B. claiming that they were 
entitled to redeem the property comprised in the 
deed of Mar. 12, 1888, & to have a reconveyance 
thereof :—Held : the deed was a mtge., & the right 
of repurchase under clause 4 thereof was not a 
personal privilege, but one capable of assignment ; 
&, therefore B. had the right to redeem the pro- 
erty.—SECRETARY OF STATE IN COUNCIL OF 
NDIA Uv. BRITISH EMPIRE MUTUAL LIFE ASSURANCE 
Co. (1892), 67 L. T. 434, C. A. 
Policy to secure annuity—Annulty redeemed by 
antor.|—See INSURANCE, Vol. XXIX., p. 381, 
os. 8051, 3052. 


SUB-SECT. 2.— REGISTRATION OF ANNUITY DEEDS. 


See, now, Law of Property Act, 1925 (c. 20), 
: 10 aii Charges Act, 1925 (c. 22), ss. 4 (1), 
292. Necessity for registration —- Except against 
subsequent incumbrancers with notice.|—A land- 
owner by deed in Feb. 1872, charged his land with 
two life annuities. He subsequently made several 
mtges. of the property by deeds, some of which 
recited the annuity deed. The annuity deed 
had not been registered as required by Judgments 
Act, 1854 (c. 15), s. 12 :-—Held: as Judgments Act, 
1854 (c. 15), s. 12, was in similar terms to the 
claims in the Registry Acts which had been 
decided not to make an unregistered conveyance 
void as against a subsequent purchaser who had 
notice of it the legislature must be taken to have 
used the words in Judgments Act, 1854 (c. 15), 
in the sense given to them by those decisions & 
the annuities therefore were valid as against all 
the subsequent incumbrancers who took with 
notice of them, & against the trustee in bkpcy. of 
the grantor.—GREAVES v. TOFIELD (1880), 14 
Ch. D. 568; 50 L. J. Ch. 118; 48 L. T. 100; 28 
W. R. 840, C. A. 
Annotations :-—Consd. & Expid. Re Monolithic Building Co., 
Tacon v. The Co., {1915} I Ch. 643. Mentd. Jay v. John- 
stone, [1803] 1 Q. B. 25; Foster v. G. E. Ry., [1920] 2 


Syucor. 6.—COLLATERAL TRANSACTIONS 
ACCOMPANYING MORTGAGES, 
SUB-SECT. 1.—SURETYSHIP. 

Rights of surety—To indemnity.)—-See GuARAN- 
TEE, Vol. XXVI., pp. 122-125, Nos. 867-888. 

Liability of surety.|—See, generally, GUARANTEE, 
Vol. XXVI., pp. 62 et seq. 





PART II. SECT. 6, SUB-SECT. 1. 
g. Liability o Ce ee v. 


Rights of surely.}— PURDOM v. | certain premises 


bh. 
NICHOIS (1888), 15 8. C. R. 610.— 
CAN 


k. ” Release of surety.) — Held: the 
giving a mtge. by M., one of the two 
sureties, did not of itself discharge §., 


the other surety.—_KERR v. HEREFORD 
(1859), 17 U. C. R. 158.—CAN. 


l. Mortgage by surety — Release of 
principal.}—H. had leased to 
» pltf. beco 
surety for the rent. 
arrear, the three met, & it was agreed 
that the lease should be given up; 
that pltf. should secure H. by mtge. 
for the amount due; & that H. should 


release deft. The mtge. was executed, 
& H. gave a receipt to pltf. for the 
sum secured. Before the mtge. fell 
due or had been satisfied, pitf. sued 
deft. as for money paid, & the jury 
found that the mtge. was received in 
satisfaction of deft.’s debt, with his 
assent :—Held: the action would lie. 
—MocVICAR v. ROYCE (1859), 17 
U. C. R. 529.—- CAN. : 


deft. 
' his 
Deft. being in 


Part II.—CLAssIFICATION oF MORTGAGES. 





To mortgagor’s security.]|—See GUARANTEE, 
Vol. XXVI., pp. 112-121, Nos. 782-853. 

Release of surety.|—See, generully, GUARANTEE, 
Vol. XXVI., pp. 151 ef seg. 


SUB-SECT. 2.—WARRANT OF ATTORNEY. 


NoTE.—As warrants of attorney are in practice 
obsolete, cases dealing therewith have been excluded. 


For formalities of execution of warrants of 
attorney.|—See DEEDs, Vol. XVII., pp. 217-220. 


_ SUB-sEcT. 3.—BOND. 

Bonds, generally, see Vol. VII., pp. 164 et seq. 

293. Validity.|—It is not usury to take a bond for 
the payment of the legal interest of a sum of money 
on mtge., although made payable half-yearly.— 
GRYSILL v. WHICHCOTT (1632), Cro. Car. 283; 
79 KK. R. 848. 

294. ——-.| -— A party having applied to deft. 
for the loan of a sum of £6,700 for twelve months, 
on the security of a mtge. of freehold property, 
deft. refused to advance the money unless the 
borrower would give him a promissory note for 
the amount, to be discounted by him at £5 per 
cent. This the borrower agreed to, & a bond & 
mtge. were given for £6,700, & the sum of £6,365, 
the amount of the note minus the discount & 
charge of preparing the securities, was paid to 
the borrower. An ejectment having been brought 
to recover possession of the premises, on the 





ground that the mtge. was invalid as being given’ 


for an usurious consideration, the jury found 

that the primary object of the transaction was the 

discounting of the note, the mtge. being only a 

collateral security in the event of the note not 

being paid :—Held: the transaction was not 
usurious, & the mtge. was valid independently of 

7 Will. 4 & 1 Vict. c. 80, & 2 & 3 Vict. c. 27.— 

DoE d. HAUGHTON wv. KinG (1843), 11 M. & W. 

3333 12 L. J. Ex. 320; 1L. T. O.S. 8135 7 Jur. 

017; 152 E.R. 831. 

-lnnotations :-—Apld. Bell ». Coloman (1845), 2 (. B. 268. 
Expld. James v. Rice (1854), Kay, 231. Refd. Follett 
ve, Moore (1849), 4 Exch. 410; Nixon v. Phillips (1852), 
7 Exch. 188; Lane «. Horlock (1856), 5 H. L. Cas. 580. 


295. -—-—.|—-Where a bond & mtge. are con- 
tained in one instrument, the power to create the 
one security cannot have any influence in deter- 
mining the validity of the power to create the other. 

L., one of the exors. of M., & of the devisees in 
trust of M.’s estate, gave a bond to O. for £7,000, 
describing himself as sole exor. of M. but the 
condition was for payment by L., his exors. & 
administrators :—Held: in an action on the 
bond, L. could not plead the debt was not due 
from himself personally but from him in his 
character of exor.—LINDSAY v. ORIENTAL BANK 
AT COLUMBO (1860), 13 Moo. P. C. C. 401; 3 


L. T. 98; 15 BE. R. 151, P. C. 
-tnnotations :-—-Refd. Gavin r. Hadden (1871), L. R. 3 DP. U. 
He Mentd. Lindsay v. Duff (1862), 15 Moo. P. C. C. 


296. Formalities.|—— A bond conditioned for 
payment of a sum of money to the obligee, on a day 
named, according to a proviso contained in a 
conditional surrender of even date, whereby A., 
not the obligor in the bond, surrendered to the 
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obligee certain copyhold lands, for securing pay- 
ment of the same sum :—Held: to require only 
a £1 stamp, although it bore no stamp denoting 
the payment of the ad valorem duty on the 
surrender, & the latter was not produced.—QUIN 
v. KInG (1836), 1M. & W. 42; 4 Dowl. 736; 1 
Gale, 407; Tyr. & Gr. 407; 5 L. J. Ex. 140; 150 
K. R. 338. 


Annotations :-—Refd. Walmesley +. Brierly (1836), 1 Mood. 
& R. 520; Toovey v. Simons (1839), 3 Jur. 1173. Mentd. 
Scott v. Staley (1838), 4 Bing. N. C. 724. 


297. -|—Documents of title were deposited, 
with a written memorandum expressing that they 
were deposited to secure an annuity, also secured 
by bond. The bond was enrolled but not the 
Memorandum. ‘The ct. declined to direct a sale 
of the property comprised in the security.— 
Re SWANN, Ex p. MILLER (1849), 3 De G. & Sm. 
553; 18 L. J. Bey. 9; 12 L. T. O. S. 455; 18 
Jur. 146; 64 HK. R. 602. 

298. Rights of obligor.!—Where a mtgee. lends 
more money upon bond to the mtgor. he shall 
not redeem unless he pay the principal & interest 
due on the bond as well as on the mtge. But 
if he mtge. the equity of redemption to another, 
the second mtgee. shall not be affected by the 
bond since it is but a personal charge upon tbe 
mtgor.—GOREY’s CASE (1697), 3 Salk. 240; 91 
E. R. 800, L. C. 

299. .|}— To debt on bond conditioned 
for the payment of a sum of money, which the 
condition stated to have been taken up, borrowed, 
& received by defts. of pltfs. at respondentia 
interest, secured by a cargo of goods shipped 
from Calcutta to Ostend: it is competent to deft. 
to plead that the bond was given to secure the 
price of goods sold by pltfs. to defts. in the East 
Indies, & illegally prepared by pltfs. for shipment 
from thence to beyond the Cape of Good Hope, 
without the licence of the East India co. ; without 
proceeding to state formally, that the condition 
was colourable, to conceal the illegality of the 
transaction, & to negative that the bond was given 
for money taken up, borrowed, & received, etc. 
For the statement in the plea is rather explanatory 
of, than absolutely, inconsistent) with, the trans- 
action stated in the condition of the bond; but 
if it were inconsistent with it, the plea would 
still be good in this form.—PAxTON v. POPHAM 
(1808), 9 Hast, 408; 103 H. R. 628. 

«innotations :—Refd. Hill +. Manchester & Salford Water- 
works Co, (1831), 2 B. & Ad. 544; Fisher v. Bridges 
(1854), 3 KH. & B. 642; Royal British Bank v. Turquand 
(1855), 5 K. & B. 248. Mentd. Grovillo ». Atkins (1829), 
4 Man. & Ry. K. B. 372; Gas Light & Coke Co. v. Turner 
(1839), 5 Bing. N.C. 666. 

300. .|—A. authorised his solr. to borrow 
£700 from B. to pay off a mtge., & for that pur- 
pose executed a bond & a transfer of the mtge. 
The solr. who had in his hands £700 belonging 
to B., handed over to him the bond, in which it 
is stated that it was intended as a collateral 
security. The solr. retained the transfer, which 
was never executed by the mtgee., & afterwards 
absconded without having paid off the mtge. 
The ct. relieved A. from the bond. 

A party recovered payment at law, but, on 
equitable grounds, repayment was decreed :— 
Held: pltf. was also entitled to interest on the 
amount recovered from the time of its payment.— 
Younea v. Guy (1844), 8 Beav. 147; 3 L. T. O.S. 
260; 50 KH. R. 58. 























PART II. SECT. 6, SUB-SECT. 3. 


298 i. Rights of obligor.J|—A., having 
purchased land, & d several instaJ- 
ments, but received no deed, assigned 
his right to B. taking a bond from 


J.—VOL. XXXV. 


him that if he should obtain the deed, 
on the payment by A. to him of #100, 
in two years, he would convey to A.: 
—Held: on ejectment b 

years having expired, A. 
treat the bond as a mtge. & redeem 


under the Act.—DoOE d. SHANNON »v. 
ROE (1837), 5 Q. 8. 484.—CAN. 


B. the two 298 ii. ———.]—-MOLkESKY v. CANADA 
could not | Lire ASSURANCE Co. (Sask.), [1924] 1 
D. L. R. 901.—CAN. 
T 
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Sect. 6.—Collateral transactions accompanying mort- 
gages: Sub-sect. 8. Part III. Sect. 1: Sub- 
sects. 1, 2, 3, 4, 5, 6, 7 & 8.] 


801. Remedies of obligee.|—-DARBY v. WILKINS 
(1733), 2 Stra. 957; 93 E. R. 966. 

Annotations :-—Refd. Wheelhouse v. Ladbrooke (1858), 3 
H. & N. Mentd. Preston v. Dania (1872), L. R. 8 
Exch. 19. 

302. ———.]—On bond to pay interest half- 
yearly, & the principal in three years, judgment 
shall be entered on failure of paying interest, but 
with stay of execution on discharging it.— 
MASFEN v. TOUCHET (1770), 2 Wm. Bl. 706— 
96 E. R. 416. 

Annotations :—Refd. Howel v. Hanforth (1772), 2 Wm. Bl. 
843; James v. Thomas (1833), 5 B. & Ad. 40; Hodgkin- 
son v. Wyatt (1843), 13 L. J. Q. B. 73. 

308. .]— A mtgee. may sue at law on the 
bond, after a decree of foreclosure.—AYLET v. 
HILL (1779), 2 Dick. 551; 21 BE. BR. 384. 

304. -] — When a mtge. debt is secured 
by a collateral bond the remedy on the bond is, 
under Real Property Limitation Act, 1874 (c. 57), 
s. 8, barred by the lapse of twelve years since the 
last payment of interest or acknowledgment of 
the debt, equally with the remedy against the 
land comprised in the mtge.—FEARNSIDE v. 
FLINT (1883), 22 Ch. D. 579; 52 L. J. Ch. 479; 
48 L. T. 154; 31 W. R. 318. 

Annotations :-—Distd. Re Powers, Lindsell v. Phillips (1883), 
30 Ch. D. 291. Refd. He Frisby, Allison +. Frisby (1889), 
ee are 106; Re Lacey, Howard v. Lightfoot, [1907] 


305. ———.|—-In 1867 T. P. mortgaged an estate 








MorTGAGE. 


to L. & A. for £1,000, & at the same time HB. P. 
& C. P. Beye to L. & A. a joint & several bond in 
the penal sum of £400, reciting that the £1,000 had 
been advanced at the request of HE. P. & C. P., 
& that they had agreed to give as a better security 
for part thereof a bond conditioned for payment 
of £200 & interest. The bond was conditioned 
to be void if the mtgor. paid the mtge. money & 
interest according to his covenant. T. P. paid 
the interest till Dec. 1877, after which it fell into 
arrear, & in 1880 the mtgees. entered into posses- 
sion. H. P. died in 1883 without having made 
any payment or given any acknowledgment. 
L. & A., as creditors under the bond, took out a 
summons for administration of his estate. E. P.’s 
representatives disputed the claim on the ground 
that this was a proceeding to recover money 
secured on land, & was barred by the lapse of 
twelve years under Real Property Limitation 
Act, 1874 (c. 57):—Held: (1) this was not a 
proceeding to recover money secured on land, but 
to recover damages because another person failed 
to pay money secured on land & it did not come 
within the scope of Real Property Limitation Act, 
1874 (c. 57), s. 8; (2) if remedy on the bond had 
been barrable by the lapse of twelve years under 
that sect., the payments of interest by the mtgor. 
would have prevented the bar.—Re PowERs, 
LINDSELL v. PHILLIPS (1885), 30 Ch. D. 291; 
53 L. T. 647, C. A. 


Annotations :—Consd. Re Frisby, Allison v. Frisby (1889), 
. Ch. D. 106. Mentd. Nutter v. Holland, [1894] 3 Ch. 


Part Ill—Parties to Mortgages. 


SEcT. 1.—ABSOLUTE OWNERS OF 
PROPER 


SUB-SECT. 1.—IN GENERAL. 


306. Allottee under Inclosure Act—-Under un- 
signed award.|—-By a local Inclosure Act, comrs. 
Were empowered to allot the lands to be inclosed 
among the proprietors interested ; & by section 46, 
it was enacted, that the several lands so to be 
allotted & awarded, & the new allotments should, 
immediately after such allotment should have 
been made, remain & enure to the persons to 
whom they should be allotted, who should thence- 
forth be seised & possessed thereof to the same 
uses, etc. as the lands, in lieu of which they were 
allotted, were subject to:—Held: the legal 
estate in the allotment vested in the allottee 
immediately upon its being made, & did not ! 
require to be completed by the award. Conse- 
quently, a proprietor, to whom an allotment was 
made & possession delivered, was empowered to 
convey the same to a mtgee., though the award 
was not signed by the comrs. for many years 
afterwards.—DoE d. Harris v. SAUNDER (1836), 
5 Ad. & El. 664; 2 Har. & W. 350; 1 Nev. & 
P. K.B.119; 6L. J. K. B. 53; 111 E. R. 1816. 


Annotation :—Mentd. Doc d. Betufort v. Neeld (1841), 3 
Man. & G. 271. 


801 i. Remedies of obligee.}—Where 
bonds were given to pay a certain sum 
é& interest in twenty years, & diso 
mtges. of lands, redeemable in ten 
peers. as security for the payment of 

e 
He 


were entitled to a 


rincipal money of the bonds :— 
: @ breach of the covenant to PART III. SECT. 
pay interest on the bonds did not 
accelerate the right of the mtgees. to 


proceed upon the mtges.; but they 


other bonds given as collateral security. 
—GREAT WESTERN RY. 
& GUELPH Ry. Co. 
— CAN. 


m. By devisee— Absence of assent to 
devise by executors. 
McMILLAN v. MCMILLAN (1893), 24 


307. Apparent absolute owner-—-Son allowed by 
father to act as absolute owner—Father in posses- 
sion.|—A mtge. effected by the son upon the 
property, the father, though in possession, allow- 
ing the son to act as if absolute owner, upheld.— 
HUGHES v. SEANOR (1870), 18 W. R. 1122, L. C. 

By legatee—Absence of assent to legacy by 
executor.|—See HxeEcutTors, Vol. XXIII., p. 389, 
Nos. 4596, 4597. 

Mortgage by order of court—Refusal of mortgagor 
to execute.]—- See DrEEDs, Vol. XVII., p. 217, 
No. 291. 


SUB-SECT. 2.—BANKRUPTS, 

NoTe.—The following references are to pages 
ao: numbers in the title BANKRUPTCY, Vols. IV. & V. 

Mortgage deed as act of bankruptcy.|——See p. 57, 
No. 489. 

Effect of unregistered adjudication order.|— See 
p. 176, No. 1640. 

Duty of official receiver not to incumber estate.] 
—See p. 197, No. 1815. 

Mortgage by partners—<Act of 
partner.|—-See p. 457, No. 4130 

Powers of bankrupt over surplus.|—See p. 500, 
Nos. 4502-4504. 


bankruptcy by one 


decree for sale of O. R. 181.—CAN. 


Co. v. GALT n. Homesteader in possession of own 
operty.}—Re SMITH (1896), 3 Terr. 

(1860), 8 Gr. 233, propery. tHe Ss 
o. —— Necessity for wife’s signa- 


1, SUB-SECT. 1. ture.}—~CARYK v. KIEFER, HOFFMAN 


KURTENBACH, [1922) 1 W. W 


& . R. 
}—Re McMILLAN, 281; 62 D. L. R. 701; 15 Sask. L. R. 
64.——CAN. 


Part IJ].—Partigs to MortTGAcEs. 


Property available for distribution—Nature of 
pope passing.|——See pp. 634, 635, Nos. 5710—- 


- Estate tail./—See p. 689, No. 6094. 

-——— Property acquired during bankruptcy.|-— 
See pp. 729, 7380, 731, 732, 733, 785, 736, 737, 
Nos. 6320, 6329, 6338-6340, 6343, 6354, 6360- 
6363, 6366-6368, 6375. 

Property in reputed ownership of bankrupt.] 
ae pp. 773, 781, Nos. 6644, 6645, 6648, 6701-— 








Protection of bond fide transactions.|— 
See p. 915, No. 7487. 


SUB-SEcT. 3.—CONVICTS. 

See Forfeiture Act, 1870 (c. 23), s. 12; Ss 
Act, 1925 (c. 19), s. 65. pagers 

$08. Mortgage by prisoner—Validity — Effect of 
subsequent conviction.|—(1) Assignment of funds 
by a prisoner on a charge of felony, to secure 
payment of an antecedent debt, & costs to be 
incurred in his defence, established, notwithstand- 
ing his subsequent conviction. 

(2) Bank of England ought not to be made a 
party to a suit for the purpose of giving effect 
to a charge upon stock standing in the name of a 
felon convict.—PERKINS v. BRADLEY (1842), 1 
Hare, 219; 6 Jur. 254; 66 E. Rt. 1013. 
Annotations :-—Generully, Mentd. Cash v. Belcher (1842), 

Hare, 310; Fuller ©. Benett (1843), 2 Hare, 394; 

Ksquimalt & Nanaimo Ry. v. Wilson, [1920] A. C. 358. 

308. Enforcement — Bank of England as 
party.|—-PERKINS v. BRADLEY, No. 308, ante. 

Administration of convict’s property.] — Sec 
CRIMINAL Law, Vol. XIV., pp. 495, 496, Nos. 
5459-5461. 





SUB-SECT. 4.—INFANTS. 

Sce Infants Relief Act, 1874 (c. 62), s. 1; Law 
of Property Act, 1925 (c. 20), s. 19 (6). 
_Ratification by infants.)—Sce INFANTS, Vol. 
XXVITI., p. 161, Nos. 196, 197. 

Loans for purchase of necessaries.|—See IN- 
FANTS, Vol. XXVIII., pp. 171-173, Nos. 316-331. 

Misrepresentation as to age.|—See INFANTS, Vol. 
XXVIII., p. 177, No. 875. 

False assertion of title inducing loan.| — See 
INFANTS, Vol. XXVIII., p. 180, No. 400. 

Sale of mortgaged property.|—See INFANTS, Vol. 
XXVIII., pp. 184, 185, Nos. 429-435. 
_Power of guardian.| — See INFANTS, Vol. 
AXVIII., p. 189, No. 459. 

Charge for maintenance.|—Sce INFANTs, Vol. 
XXVIII., pp. 234, 235, Nos. 910-915. 

Raising costs of litigation.|—See INFANTs, Vol. 
XXVIII., p. 316, No. 1805. 

Execution under undue influence.|-—See Con- 
TRACT, Vol. XII., p. 104, No. 638. 

Copyhold fine.|—See CoryuHo.ps, Vol. XIII., 
p. 93, No. 1156. 

Infant member of building society.) — Sce 
BuILDING SociETIEs, Vol. VII., p. 471, No. 108. 





SuB-sEcT. 5.—JOINT TENANTS. 
See Law of Property Act, 1925 (c. 20), ss. 36, 102. 
310. Joint tenancy severed by mortgage.] — 
A mtge. severs the joint tenancy of the trust of a 


PART Il. SECT. 1, SUB-SECT. 6. 


p. Judicial powers over lun tic’s  wife’s property—Necessity for wife's 
estate. |—Re GIBSON (1912), 22 0. W.R. = signature.}—A mtge. signed 
3; 30. W.N. 1183; 3D. L. R. 448. by the husband, but in which the 


AN. wife was the only granting party :— 


PART III. SECT. 1, SUB-SECT. 7. 
. Power of husband to mortgage 
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term.— YorRK v. STONE (1709), 1 Salk. 158; 91 
E. R. 146, L. C. 

811. ——-.|—Re PouLuaRD’s EstaTE (1863), 3 
De G. J. & Sm. 541; 2 New Rep. 404; 32 L. J. 
Ch. 657; 8 L. T. 710; 11 W. R. 1088; 46 E. RB. 
746, L. JJ. 


Annotations :—Mentd. Yarrow v. Knightly (1877), 36 L. T. 
907; Re Jones, Last v. Dobson, [1915] 1 Ch. 246. 


$12. Mortgage by joint tenants — Joint account 
clause—Right to mortgage money.|]——Mtges. in fee 
were taken in the names of three sisters as joint 
tenants, each of the deeds containing a clause 
by which it was declared that the mtge. money 
belonged to the mtgees. on a joint account in 
equity as well as at law. The money advanced 
on the security of the mtges. formed part of the 
proceeds of the estate of a brother, to which the 
three sisters were, under his will, entitled as tenants 
in common. Having regard to this fact & the 
other facts in evidence :—Held: notwithstanding 
the insertion of the joint account clause the mtgees. 
were entitled to the mtge. money as tenants in 
common.—Zte JACKSON, SMITH v. SIBTHORPE 
(1887), 34 Ch. D. 732; 561. J. Ch. 503; 56 L. T. 
562; 35 W. R. 646. 


SUB-SECT. 6.-~LUNATICS AND PERSONS OF 
UNSOUND MIND. 


Capacity of lunatic.} —- See LuNartics, 
XXXIII., pp. 129, 132, 133, Nos. 51, 92-96. 

Judicial powers over lunatic’s estate.) — Sce 
Lunatics, Vo]. XX XIII., pp. 190, 205, 221, 222, 
224, Nos. 871, 1095-1098, 1803-1321, 1346. 


Vol. 


SUB-SECT. 7.—MARRIED WOMEN. 

See, now, Law of Property Act, 1925 (c. 20), 8.37. 

Property restrained from anticipation.| — Sce 
THIuUsBAND & WiFr, Vol. XX VII., pp. 108, 115, 116, 
127, Nos. 845, 921-933, 1032-1035. 

Property accruing to wife during separation— 
Resumption of cohabitation.|—See LIUsBAND & 
WIFE, Vol. XXVII., p. 101, No. 789. 

Liability of appointed funds to satisfy debt.|—See 
IlusBaND & WIFE, Vol. XXVIL., p. 144, No. 1176. 

Money advanced on joint account.|—Sce HUvs- 
erty & WIFE, Vol. XXVII., p. 165, Nos. 1340- 

Loans from wife to husband—Priorlty of debts. |— 
See BankKRuptrcy, Vol. IV., pp. 481, 482, Nos. 
4335-4342. 

Mortgage executed under duress.) — Sce CoNn- 
TRACT, Vol. XII., p. 97, No. 598. 

Mortgage in pursuance of exercise of power— 
Election by wife to confirm marriage settlement. |— 
See Equiry, Vol. XX., p. 447, No. 1728. 

Mortgage for benefit of husband—Equity of 
exoneration.|—Sce HusBAND & WIFE, Vol. 
XXVII., p. 153, Nos. 1236 et seq. 

—— Effect of decree absolute for dissolution.|— 
See HusBanpD & WIFE, Vol. XXVII., p. 553, 
No. 6069. 

Joint mortgage of husband & wife.|—See Hvus- 
cee & WIFE, Vol. XXVII., p. 158, Nos. 1279- 
1282. 


SUB-SECT. 8.—PARTNERS. 
See PARTNERSHIP. 
Held: wholly inoperative.—YostTER v. 
BEALL (1869), 15 Gr. 244.—CAN. 


r. ——.])— Russ v. MvuruaL FIRE 
INSURANCE Co. OF CLINTON (1869), 29 
U. C. R. 73.—CAN. 


sealed 
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Sect. 2.—LIMITED OWNERS OF PROPERTY. 
SUB-SECT. 1.—TENANTS IN TAIL. 


See Fines & Recoveries Act, 1833 (c. 74), ss. 18— 
21, 34, 35, 39, 40, 47, &, now, Law of Property 
Act, 1925 (c. 20), ss. 1, 183; Settled Land Act, 
1925 (c. 18), ss. 4, 5, 18, 20, Sched. I1.; Law of 
Property (Amendment) Act, 1924 (c. 5), s. 10, 
Sched. X. 


313. Mortgage with covenant for further assur- 
ance-—Subsequent bankruptcy—Liability of assignee 
in bankruptcy.|—-PYE v. DauBuz, No. 153, ante. 


314. ------ Subsequent act of bankruptcy — 
Second mortgage pursuant to covenant.|—Tenant 
in tail in remainder, assuming to be tenant in fee 
in remainder, made a mtge. in fee with a covenant 
for further assurance. He became tenant in tail 
in possession, & afterwards, pursuant to his cove- 
nant, suffered a recovery & made a new mtge. 
In the meantime, however, he had notoriously 
committed an act of bkpcy, on which, subsequently, 
a commission issued :—Held: the second mtge. 
Was good as to principal, interest, & costs to the 
date of the act of bkpcy.—WurrTr v. HAYWARD 
(1831), 1 L. J. Ch. 120. 

315. Estate of mortgagee—Mortgage after vest- 
ing in possession—Entail barred in subsequent 
bankruptcy.|—-Insolvent, who was tenant in tail 
of one fourth of an estate, expectant on the 
decease of his father, in his schedule filed under 
the insolvent Act, stated that he was possessed 
of no real estate. He obtained his discharge 
in 1825. He subsequently became entitled to 
one third of another fourth of the same estate, 
as tenant in tail. After the decease of his father, 
he mortgaged his interest in the estate, & in 1831, 
became a bkpt., & under his bkpcy., a disentailing 
deed was executed, & a partition made. ‘The 
assignee in insolvency discovered, in 1853, the 
interest of the insolvent in the estate, &, upon a 
bill filed by him against the assignee in bkpcy. 
& the mtgee., he was declared entitled to the 
estate; but upon further consideration :—Held : 
(1) under 1 Geo. 4, c. 119, the assignee of the 
insolvent took no interest in one twelfth of the 
estate beyond the life of the tenant in tail; 
also, (2) the ct. was not precluded, by the decree 
made, from making a new declaration, & giving 
consequential relicf, & the mtgee. was entitled 
to so much of the estate as belonged to the insol- 
vent; & neither the bkpcy. nor the disentailing 
assurance affected the question in dispute, nor 
did the statute confer upon the assignee any 
right as against the issue in tail, or on the person 
entitled in remainder expectant on the death 
of the insolvent without issuc.—StTuRGIS vv. 
ras Ve De 2 F. & J. 2283; 29 L. J. Ch. 

; . 1. 647; 6 Jur. N.S. 766; ‘ ; 
45 E.R. 607, L. JJ. meee er cne 
«lnnotations :— As to (2) Distd. Hankey v. Martin (1883) 

1409 L. T. 560. Gene 2” Gas ° WwW * 

i? heh ORE Mentd. te Gaskell & Walter’s 

316. -—-— Base fee—Disentailing assurance sub- 
sequent to bankruptcy of mortgagor. In 1841 
Lord H., being entitled in remainder, subject to 
the existing life estate of Lord D. as tenant in 
tail to two undivided third parts of certain here- 
ditaments, mortgaged his interest in the property 
to M.D. In 1842 Lord H. became bkot. At 
the date of his bkpcy. the statute in force was 
6 Geo. 4, c. 16 as amended by Fines & Recoveries 
Act, 1833 (c. 74). No disentailing deed was 
executed by the comrs. in bkpcy. pursuant to 
sect. 64 of that statute; but in 1872 Lord H. 
executed a disentailing deed. In 1878 Lord D. 
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the tenant for life, died. Pitf. was a sub-mtgee. 
from M.D., & brought this action to realise his 
security :—Held: the mtge. by Lord H., the 
tenant in tail in remainder, conferred upon the 
grantee, not merely an estate for the life of the 
grantor, but a base fee, voidable by the entry of 
the issue in tail; notwithstanding the intervening 
bkpcy., the subsequent disentailing deed by the 
tenant in tail operated to confirm the base fee ; 
& therefore, pltf. was entitled, under his security 
to a base fee, to continue so long as there should 
be issue of Lord H. who would have succeeded 
under the entail.—HANKEY v. MARTIN (1883), 
49 L. T. 560. 

317. Disentailing deed by mortgagor — Whether 
execution ordered by court.|—In a mtge. suit by a 
judgment creditor of a tenant in tail in possession, 
the latter was ordered to execute a disentailing 
deed, in order to give full effect to pltf.’s charge.— 
LEwWIs v. DUNCOMBE (1855), 20 Beav. 398; 52 


E. R. 656; subsequent proceedings (1861), 29 

Beav. 175. 

Annotations :-—Consd. Re Anthony, Anthony v. Anthony, 
[1893] 3 Ch. 498. Refd. Bankes ». Small (1887), 36 
Ch. D. 716. 

318. .|] — Deft., being tenant in tail 








in remainder of certain freehold estates in the 
county of Surrey, & of certain copyholds, mort- 
gaged certain specified freeholds, & also all the 
freehold manors, messuages, hereditaments & 
premises whatsoever & wheresoever, of which he 
was seised & entitled in possession, reversion, 
remainder, or expectancy or otherwise, to pltf 
& his heirs, during the life of deft., for securing 
two sums of money & interest. The deed con- 
tained a general covenant for further assurance. 
Deft. afterwards became bkpt. [ltf. having 
prepared a disentailing deed, tendered it to deft. 
for his execution, but deft. refused to execute it. 
Thereupon pltf. filed a bill, praying that deft. 
might be decreed, pursuant to his covenant for 
further assurance, to execute & deliver to pltf. a 
disentailing deed of all the estates to which he 
was entitled in tail male, in remainder or other- 
wise :—Held: he was not entitled to such a 
decree, & the bill was therefore dismissed.— 
DAVIS v. TOLLEMACHE (1856), 28 L. T. O. S. 188 ; 
2 Jur. N.S. 1181. 

Annotations :—Refd. Dering v. Kynaston (1868), 16 W. R. 

819; Bankes v. Small (1887), 36 Ch. D. 716. 

319. Proviso for redemption as revivor of 
uses of settlement.|—Under a settlement of real 
estates made in 1831, A., in 1884, was tenant for 
life in possession, B. first tenant in tail, & C. 
second tenant in tail in reversion. B., being a 
lunatic, C., with the consent of A., disentailed 
his interest & resettled the estates, with a power 
to charge the same, which was exercised. In 
1893, B., who was then tenant in tail in possession, 
acting by C. as his committee, mortgaged the 
estates with a proviso that on redemption they 
should be ‘‘ reconveyed by the mtgees. to the 
uses, upon the trusts & with & subject to the 
powers & provisions in & by the settlement of 
1831 declared & contained’’:—Held: notwith- 
standing that the estate tail was barred by Fines 
& Recoveries Act, 1833 (c. 74), s. 21, the proviso 
for redemption in the mtge. of 1893 was valid & 
operative, so that the uses created by the settle- 
ment of 1831 were revived subject to the re- 
settlement of 1884.—Re OXENDEN’s SETTLED 
ei OXENDEN v. CHAPMAN (1904), 74 L. J. Ch. 

Infant tenant in tail—Sanction of court to charge 
on property—For costs of action.|—See INFANTS, 
Vol. XXVIII., p. 181, No. 411. 





Part III.—Parties to MortcAGsEs. 


SUB-SECT. 2.—LIMITED OWNERS OF SETTLED 
LAND UNDER STATUTORY POWERS. 


A. Who are Limited Owners. 
See, now, Settled Land Act, 1925 (c. 18), ss. 19- 
29; &, generally, SETTLEMENTS. 


B. Formalities Precedent to Mortgage. 


See, now, Settled Land Act, 1925 (c. 18), s. 101. 

320. Notice to trustees—Trustees for purposes of 
Settled Land Acts—Compound settlement.| — Tes- 
tator by his will dated in 1870 devised a residential 
estate in settlement. Inthe midst of & surrounded 
by the estate & near to the mansion house there 
was a smaller property which belonged to other 
persons. The tenant for life under the will pur- 
chased the property for £7,800, &, having mort- 
gaged it for £7,000, himself providing the balance, 
he by deed in 1904 settled it on the subsisting 
uses of the will, but subject to the mtge. & to 
repayment to himself of his costs, charges, & 
expenses arising out of the transaction. It was 
proved that the acquisition of this additional 
property was most desirable & beneficial. Neither 
in the will nor in the deed of 1904 was any general 
power of sale conferred on the trustees of those 
instruments, but the deed contained a proviso 
that the trustees thereof should have power, by 
sale or mtge. of the property thereby assured, to 
raise the amount of the costs, charges & expenses 
above referred to. The tenant for life applied 
to the ct. for its sanction to his raising the amount. 
of the incumbrance & costs, charges, & expenses 
by a mtge. of the entirety of the estate, & that the 
trustees of the deed of 1904 might be appointed 
trustees for the purposes of the Settled Land Act, 
of the settlement created by the will & the deed 
of 1904 :—Held: (1) the trustees of the deed of 
1904 ought to be appointed trustees of the com- 
pound settlement for the purposes of the Settled 
Land Acts, as otherwise there would be no one to 
whom notice could be properly & adequately 
given under Settled Land Act, 1882 (c. 38), 
s. 45 (1); (2) the proviso contained in the deed 
of 1904 had not the effect of making the trustees 
of that: instrument trustees for the purposes of 
the Settled Land Acts, as those Acts contemplated 
trustees having a general & not a limited power, 
that is, a power exercisable at any time & for any 
purpose, & not a power exercisable in a con- 
tingency & for a particular purpose. The appli- 
cation was therefore granted.—Ite COULL’s 
SETTLED EstaTEs, [1905] 1 Ch. 712; 74 L. J. Ch. 
378; 92 L. T. 616; 53 W. R. 504. 

321. Request by mortgagee in writing—Owner 
having general power of appointment.]— Where 
the estate owner of a settled estate having a general 
power of appointment over the settled heredita- 
ment requires to raise money for his own use & 
benefit, he is entitled, under Settled Land Act, 
1925 (c. 18), s. 16, to demise the settled land by 
way of legal mtge. to a mtgee., at such mtgee.’s 
request in writing, in order to secure the moneys 
advanced; such mtge. being expressed to take 
effect subject to any prior equitable charges sub- 
sisting under the _ settlement.—Re EGERTON 
SETTLED EstTaTEs, [1926] Ch. 574; 95 L. J. Ch. 
153; 135 L. T. 105. 


C. Purposes for Which Settled Land may be 
Mortgaged. 
See, now, Settled Land Act, 1925 (c. 18), ss. 63, 
9 14, 
322. Discharge of incumbrances on settled land 


—Mortgages—Discretion of court to refuse—Pre- 
judice to annuitants.|.—The tenant for life of 
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settled land, part of which was mortgaged & part 
was not, & the whole of which was charged with 
the payment of certain life annuities, proposed to 
raise a sum of money by mortgaging the settled 
land, including the part of it not then subject to 
any mtge., in order to pay off the existing mtges. 
& certain pecuniary legacies given by the settle- 
ment. The proposed mtge. would, by virtue of 
Settled Land Act, 1882 (c. 38), ss. 20, 21, take 
priority over the annuities & all other charges & 
estates created by the settlement. It was not 
proposed to pay off the annuitants out of the 
money to be raised, nor could they be so paid 
off; &, having regard to the estimated probable 
sum which would be produced by a sale of the 
land under the powers given by the Settled Land 
Acts, it appeared that such a sale would preserve, 
whilst the proposed mtge. would unjustly pre- 
judice, their interests. It was assumed that the 
tenant for life in deciding to effect the proposed 
mtge. was acting honestly, & with the desire. 
bond fide, to preserve his family estates for those 
intended by the settlor to enjoy them :—Held: 
Settled Land Act, 1890 (c. 69), s. 11, gave the 
tenant for life power to mortgage the unmortgaged 
part of the settled land in order to pay off the 
incumbrances on the other part; but having 
regard to Settled Land Act. 1882 (c. 38), s. 53, & 
to the circumstances, the ct. had power to inter- 
fere, to restrain him from effecting the proposed 
mtge.—HAMPDEN v7. BUCKINGHAMSHIRE (HARL), 
[1893] 2 Ch. 581; 62 L. J. Ch. 643; 41 W. R. 
5163; 37Sol. Jo. 455 ; 2 R.419; sub nom. HOBART- 
are v. BUCKINGHAMSHIRE (HARL), 68 L. T. 
»C. A. 


innotations :-—Consd. Re 


‘ Richardson, Jichardson — ¢. 
‘Richardson, [1900] 2 Ch. 778 Refd 
[1898] 1 Ch. 427; 


. Re Monson’s 3. E., 
“h. 427; Re Hunt's 8. E., Bulteel v. Law- 
deshayne, [1905] 2 Ch. 418; He Stamford & Warrineton, 
Payne v. Grey, [1916] 1 Ch. 404; Re Gladwin’s Trust, 
19] 1 Ch. i entd. Re Charteris, Charteris 1. 
Biddulph, [1917] 2 Ch. 37%. 

323. Tenant for life under compound 
settlement——Charge on whole property in relief of 
charge on one.|—-Where an estate A. has been 
settled, & afterwards by a separate instrument the 
equity of redemption in an estate B. is settled on 
like trusts, the two settlements form one com- 
pound settlement within Settled Land Act, 1882 
(c. 38), s. 2 (1); & when the mtge. on estate B. 
has to be paid off, the moneys required for that 
purpose may be raised by a mtge. upon both 
estates A. & B. by the tenant for life under Settled 
Land Act, 1890 (c. 69), s. 11.—Re MoNnson’s 
(LORD) SETTLED ESTATES, [1898] 1 Ch. 427; 
67 L. J. Ch. 176; 78 L. T. 225; 46 W. R. 330; 
14T. L. R. 247; 42 Sol. Jo. 289. 

Annotation :—Consd. J?e Coull'’s 8. E., [1905] 1 Ch. 712. 

















324. —— -| -- Re CouLuL’s 
SETTLED EsTATES, No. 320, ante. 
325. ——— Legacies —- Discretion of court to 


refuse—Prejudice to annuitants.|—HAMPDEN 1. 
BUCKINGHAMSHIRE (EARL), No. 322, ante. 

326. Costs & expenses— Of attempted 
sale.|Where a tenant for life, acting honestly & 
with due diligence in the exercise of the powers 
conferred on him by Settled Land Act, 1882 
(c. 38), attempts to sell the settled land, but the 
sale is unsuccessful, the costs or expenses properly 
incurred by him in respect of such attempted sale 
are payable out of capital money under sect. 21, 
clause x., of the Act. Upon an application by the 
tenant for life in such a case in reference to costs 
or expenses so incurred, the ct., under sects. 46 (6), 
47, & 55 (3) of the Act, has power to order that 
such costs or expenses be paid out of the property 
subject to the settlement, & raised by a charge on, 
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Sect. 2.—Limited owners of property: Sub-sect. 2, 
C.. D. & £.; sub-sects. 3 & 4, A,, B., C., D., 
E.&F. Sect. 3: Sub-sect. 1.) 


the settled land.— Re SmiruH’s SETTLED ESTATES, 
[1891] 3 Ch. 65; 60 L. J. Ch. 613; 64 L. T. 821; 
39 W. R. 590; 7 T. L. R. 517. 

827. —— Of purchase & settlement of 
additional land.|—Re CoULL’s SETTLED ESTATES, 
No. 320, ante. 

328. Expenses incurred by local authorities 
—Public Health Act, 1875 (c. 55).]--The tenant 
for life of an estate paid expenses which had been 
incurred by a local authority & made a charge 
upon the estate by above Act, s. 257 :—Held: 
this was a charge on the inheritance, & he was 
entitled to keep it alive as an incumbrance on the 
settled land, & to raise money under Settled Land 
Act, 1890 (c. 69), s. 11, by mtge. of the estate for 
the purpose of discharging it.— He SMITH’S SETTLED 
HsTaTEs, [1901] 1 Ch. 689; 70 L. J. Ch. 278. 
meaarsrane-ts :—Apld. Re Pizzi, Scrivencr v. Aldridge, (1907) 

th. 67. 


329. —— Private Streets Work Act, 1892 
(c. 57)..\— A person entitled to the interest of a 
tenant for life in certain property paid the ex- 
penses incurred by a local authority in paving a 
private street, & charged upon the property under 
above Act, s. 13:—Held: he was entitled to a 
charge for the capital moneys so paid under s. 13, 
which gives an absolute charge on the fee simple, 
notwithstanding the fact that s. 17 of same Act 
gives limited owners a power to raise moneys so 
pare by mtge. on the terms that the capital shall 

e repaid by instalinents within twenty years.— 
Re Pizz1, SCRIVENER v. ALDRIDGH, [1907] 1 Ch. 
67; 76 L. J. Ch. 87; 95 L. T. 722; 7175. P. 58; 
5 L. G. R. 86. 

330. ——— Interest on estate duty—Finance Act, 
1894 (c. 30).|—-Above Act, sect. 9 (5), does not 
empower a tenant for life to raise by mtge. of the 
inheritance the interest on the instalments of duty 
payable by the tenant for life—Re Howr’s 
(EARL) SETTLED ESTATES, Howr (EARL) wv. 
KINGSCOTE, [1903] 2 Ch. 69; 72 L. J. Ch. 461; 
88 L. T. 488; 51 W. R. 468; 19 T. L. R. 386; 47 
Sol. Ju. 434, C. A. 

Annotation :— . 8s S. EB, roy vw. i rit, 
ee Pry cl Fe Egmont’s S. E., Lefroy v. Egmont. 
331. ——— Where money is required therefor— 

Meaning of ‘‘ required ’’—Not restricted to where 

mortgagee calls in money.]—Re PARE’s SETTLED 

EstTATES (1897), cited, [1902] 1 Ch. 91. 

aneicton :~Folld. Re Clitford, Scott v. Clifford, [1902] 1 











-|] — The word “ re- 
quired ’’ in Settled Land Act, 1890 (c. 69), s. 11, 
is not confined to cases where a mtgee. has given 
notice to call in his money; the sect. must be 
read as if “‘ required ’’’ meant ‘‘ where money is 
reasonably required having regard to the circum- 
stances of the settled land.’’—Re CLIFFORD, SCOTT 
v. CLIFFORD, [1902] 1 Ch. 87; 71 L. J. Ch. 10; 
85 L. T. 410; 50 W. R. 58; 46 Sol. Jo. 30. 

333. Enfranchisement — Purchase of freehold 
reversion of leasehold.|—The purchase by the 
trustees of settled property of a freehold reversion 
of leaseholds comes within the meaning of the word 

‘ enfranchisement * in Settled Land Act, 1882 
(c. 38), s. 18, the raising of money upon mtge. of 
the settled property in order to make such purchase 
may be authorised.—Re Bruce, HALSEY v. 
Bruce, [1905] 2 Ch. 372; 74 L. J. Ch. 578; 938 
L. T. 119; 54 W. R. 60. 

3834. Use & benefit of owner—Owner having 
general power of appointment.) — Re EGERTON 
SETTLED Estates, No. 321, ante. 


D. Shifting Incumbrancea. 
See, now, Settled Land Act, 1925 (c. 18), ss. 89, 
70 


385. Land sold subject to rentcharge—Exonera- 
tion with consent of incumbrancer—Incumbrance 
shifted to remainder of land—Consent of Board of 
Agriculture.|—‘‘ Incumbrance ”’ in Settled Land 
Act, 1882 (c. 38), s. 5, includes a rentcharge 
created under Improvement of Land Act, 1864 
(c. 114); & therefore where settled land is subject 
to such a rentcharge, the tenant for life can, on a 
sale of part of the land, effectually exonerate the 
part sold by obtaining the consent of the owner 
of the rentcharge to charging the whole of it upon 
the land under Act of 1882, s. 5, & the intervention 
of the Board of Agriculture under Act of 1864, 
ss. 68 & 69, is unnecessary.—RHe STRAFFORD (HARL) 
& MAPLES, [1896] 1 Ch. 235; 65 L. J. Ch. 124; 
713 L. T. 586; 44 W. R. 259; 40 Sol. Jo. 130, C. A. 


Annotation :—Refd. Re Bayley-Worthington & Cohen’s 
Contract, [1909] 1 Ch. 648, 


KE. Effect of Mortgage by Limited Owner. 

Sce, now, Settled Land Act, 1925 (c. 18), s. 72. 

336. Tenant for life with power to charge por- 
tions—Mortgage with covenant not to exercise 
power.|—-A tenant for life, having a power to 
charge the estate with portions for younger 
children, mortgaged his life estate, & covenanted 
not to exercise the power :—Held: he could not, 
afterwards, charge the estate with portions, to the 
prejudice of his mtgees.—Hurst v. Hurst (1852), 
16 Beav. 872; 22 L. J. Ch. 588; 1 W. R. 105; 
51 E. R. 822. | 
Annotation :—Refd. Re Bedingfelds & Herrings Contract, 

[1893) 2 Ch. 332. 

337. Order under private Act prohibiting aliena- 
tion — Mortgage subsequent to order.]— By a 
private Act lands & stock were vested in trustees, 
upon trust, after satisfaction of certain charges, 
to pay the yearly income to C., or for his benefit, 
as by the Act provided; & it enacted that the 
Ct. of Ch., on the application of C. or the trustees, 
might, in accordance with the Act, & so far as the 
rules of law & equity & the jurisdiction of the ct. 
would admit, make orders & give directions so 
as to ensure that the life estate of C. should be 
inalienable, & be applied solely for his exclusive 
personal enjoyment. An order in conformity 
with this last provision was made by the judge, 
subsequently to which C. became indebted for 
money lent to pltf., to whom he mortgaged his 
life estate, as a security for the loan, in respect 
of which he further gave a judgment. Plté. 
applied to the trustees who resisted payment on 
the ground of the said Act & order, & this bill was 
filed by pltf. to enforce his security against C.’s 
life estate.—GREEN v. MORTIMER (1861), 3 L. T. 
642,L.C. & L. JJ. 





SUB-SECT. 3.—LIMITED OWNERS WITH EXPRESS 
POWER. 
See, now, Settled Land Act, 1925 (c. 18), ss. 108, 
109 


338. Power to mortgage implied from other 
express powers—Express power of leasing—Demise 
by way of mortgage.|—-(1) Testator devised his real 
estates in strict settlement, making M. first 
tenant for life, without impeachment of waste, &, 
after giving to male tenants for life powers to 
jointure their wives & provide portions for younger 
children, proceeded to authorise the tenant for 
life when in possession & the guardians of infant 
tenants for life in possession to demise any parts 
of the estates, except the mansion house, for any 
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term not exceeding twenty-one years, at the best 
rent, without fine or premium. He then em- 
powered such tenants for life & guardians to grant 
any lease or leases of any mines or collieries, or of 
any parcels of land, for the purpose of digging for, 
winning, or gaining minerals or coal in any part 
of his estates ‘‘ for such terms or number of years, 
& under & subject to such rents or reservations 
& agreements, as to such tenant for life or guardians 
or guardian shall seem reasonable & proper,” & 
also to grant building or repairing leases for any 
term not exceeding ninety-nine years without any 
fine or premium. In 1843, M. the tenant for life, 
by a deed reciting the leasing power, in considera- 
tion of £6,000 paid to him by C., demised the mines 
included in a mining lease made by testator to E. 
in 1829, which would expire in 1848, to C. for 
ninety-nine years at a peppercorn rent, subject to 
redemption on payment of £6,000 & interest. 
The deed contained an appointment of a receiver 
of the rents & royalties payable by the present 
& future tenants, & did not oblige C. to work 
the mines; but the tenant for life covenanted to 
grant, or concur in granting, such further leases 
as C. should require :—Held: this deed was a 
valid exercise of the power of leasing mines, & 
created a good legal mtge. for an absolute term of 
ninety-nine years. 

(2) By a deed of April, 1850, reciting the will 
& the power of leasing mines, & that M. was 
indebted to S. P. & B. in £60,000 & that it had 
been agreed that S. P. & B. should pay what was 
due on the mtge. of 1848, & take a transfer of 
that security, & that for securing to S. P. & B. the 
payment of the debt due to them from M. & any 
other moneys they might advance to him, it had 
been agreed that such further mtge. as therein- 
after contained should be made; the mtge. debt 
of £6,000 was assigned to S. P. & B., & the term 
was also assigned to them subject to the existing 
equity of redemption, & M. granted his life estate 
to J. C. as a trustee for S. P. & B. It was declared 
that the collieries & property assigned to S. P. & 
B. should be subject to the proviso for redemption 
thereinafter contained. There followed a proviso 
for redemption of all the mtged. property on pay- 
ment of £67,000, being the aggregate of the 
£60,000, & the moneys secured by the mtge. of 
1843 :—Held: the £60,000 was effectually charged 
on the ninety-nine years term as well as on the 
life interest, for this deed was a good exercise of 
the leasing power by varying the proviso for 
redemption in the deed of 1843, & that even if it 
were a defective exercise of that power, the defect 
was one which a ct. of equity would make good.— 
Mostyn v, LANCASTER, TAYLOR v. MostTyN (1883), 
23 Ch. D. 583; 52 L. J. Ch. 848; 48 L. T. 715; 
31 W. R. 686, C. A.; subsequent proceedings, 25 
Ch. D. 48, C. A. 


SUB-SEcT. 4.—LIMITED OWNERS WITH SPECIAL 
STATUTORY POWERS. 
A, Enfranchisement of Copyholds. 

See, now, Law of Property Act, 1922 (c. 16), 
ss. 128-144; Settled Land Act, 1925 (c. 18), 
8. 71; &, generally, COPYHOLDS, Vol, XIII., pp. 114 
et seq., 155 et seq. 


B. Ecclesiastical Expenses. 
See ECCLESIASTICAL LAW, Vol. XIX., pp. 500—- 
502, Nos. 3571-3588. 
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C. Inclosure Expenses. 

See Inclosure Act, 1845 (c. 118), s. 133, &, 
generally, Commons, Vol. XI., pp. 57 et seq. 

339. Extent of power to mortgage — Expenses 
incurred in exchange of lands—Between husband 
& wife.|—A., a married woman, being tenant for 
life of lands allotted & exchanged under an 
inclosure Act, in 1810 mortgaged them for one 
thousand years to B. to secure £105 advanced by 
him to pay her share of the expenses of the 
inclosure. B. died in 1812, & the husband of A. 
was his exor. & one of his residuary legatees. 
The term passed to A.’s husband as exor., & he 
died in 1824. After the death of B. no interest 
was paid, & upon the death of A. the remainder- 
man took possession. A.s husband bequeathed 
all his property to A. & made her one of his exors., 
but she did not prove. In ejectment upon 
demises by the exor. of A. & also by the exors. of 
A.’s husband :—Held: the mtge. deed was not 
invalidated by the fact that the expenses were 
partly incurred in exchanging lands allotted to A. 
with the lands of her husband.—DoE d. FRANCIS 
v. HARE (1850), 15 L. T. O. S. 208. 

3840. ——— Limited to specific sum per acre— 
Personal Hability of owner for excess.|—-By the 
General Inclosure Act, 1845 (c. 118), a tenant for 
life is empowered to charge the allotments by way 
of mtge., with the inclosure expenses, not exceed- 
ing £5 per acre, & by the Amendment Act, 1848 
(c. 99), the money so to be raised to be paid to the 
Inclosure Comrs. The trustees of a settlement, 
with the usual powers of sale & exchange, were to 
apply the moneys to arise from any sale or exchange 
in the payment off of existing incumbrances upon 
the settled estates, or in the purchase of other 
lands. The trustees sold a part of the estates, & 
paid the money over to the tenant for life, who 
applied it in paying the expenses of inclosure, & 
in improving the allotments. The tenant for life 
died without having executed any mtge. in pur- 
suance of the Act :—Held: the moneys so ex- 
pended by him were, to the extent of £5 an acre, 
a charge on the settled estates, & his estate was 
liable to make good the balance.—-VERNON v. 
MANVERS (EARL) (1862), 31 Beav. 617; 1 New 
Rep. 117; 32 L. J. Ch. 244; 71. T. 553; 9 Jur. 
N.S. 9; 11 W. R. 185; 54 BE. R. 1278. 


D. Land Improvement. 
See LAND IMPROVEMENT, Vol. XXX., pp. 293, 
204, 295, 296, Nos. 196-205, 215-220. 


E. Land Taz. 

See LAND Tax, Vol. XXX., pp. 311, 312, Nos. 
112-122. 

F. Tithe Redemption. 

See Tithe Acts, 1836 (c. 71), ss. 77, 78; 1839 
(c. 62), ss. 16,17; 1840 (c. 15), 8.23; 1842 (c. 54), 
s. 8; 1846 (c. 73), s. 11; Extraordinary Tithe 
Redemption Act, 1886 (c. 54), 8. 6 (2); &, 
generally, KCCLESIASTICAL Law, Vol. XIX., pp. 
476 et seq. 


Sect. 3.—FIDUCIARY OWNERS. 
SUB-SECT. 1.—PERSONAL REPRESENTATIVES. 


341. Mortgage of estate of deceased—Realty— 
Mortgage for debts of ancestor of infant—Power of 
court to authorise.|—Debts Recovery Act, 1830 


PART III. SECT. 3, SUB-SECT. 1. 


341 i. Mortgage of estate of deceased—Realty—Mortg 
NATIONAL BANK v. GOURLEY (1886), 17 L. R. Ir. 357-1 


e for debts of ancestor of infant—Power of court to authorise.|— 
IR. 


t. ——- ——.]}--Re MATERI (1912), 21 W. L. R. 283; 4 D. L. R. 6.—CAN, 
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Sect. 3.—Fiduciary owners: Sub-secta. 1 &: 2, A. 
(a) 4. & wi.) 

(c. 47), does not empower the ct., even for the 
benefit of the infant heir, to direct a mtge. of his 
real estates for payment of the ancestor’s debts 
to which it is liable-—SMETHURST v. LONGWORTH 
(1837), 2 Keen, 603; 7 L. J. Ch. 18; 48 EK. R. 
760 


Annotation :—Refd. Clarke ». Royal Panopticon (1857), 5 
W. FR. 332. 


342. —— —— ——.]—In a creditor's 
suit, the ct. has no jurisdiction, under J)ebts 
Recovery Act, 1830 (c. 47), or 2 & 3 Vict. c. 60, 
to extend the sum to be raised by way of mtge. by 
an infant, for payment of the debts of his ancestor 
or devisor, so as to include money required for 
repairs, even where such repairs are necessary in 
order to obtain an advance on mtge., & where a 
mtge. is much more beneficial for the infant than 
a sale would be.— JILL v. MAURICE (1847), 1 
De G. & Sm. 214; 161. J. Ch. 280; 9 L. T. O.S. 
71; 11 Jur. 795; 63 HE. BR. 1088, 

~.J-—--See EXECUTORS, Vol. XXTV., pp. 
567, 570, 680, 682, Nos. 5975, 6141-6150, 6161- 


6165. 

Personalty.| -- See Exrcurors, Vol. 
XXIV., pp. 565, 568-571, 573, Nos. 6033, 6065— 
6085, 6098, G09Y. 

Investment on mortgage of estate of deceased. |-— 
See Exrcurors, Vol. X XIII., pp. 328, 329, Nos. 
3940-8948. 

Administration obtained by suppression of will 
appointing executor—Validity of dispositions by 
iy administrator.|-—See ExrcuTors, Vol. 
XATTI., p. 237, Nos. 2881--2885, 





SuUB-SEcT, 2.-—TRUSTEES. 
A. Mortgage of Trust Property. 
(a) Power to Mortguge. 

i. Kapress Power. 


348. Whether mortgagee concerned with ap- 
plication of money—Lands vested in trustees by 
statute.|-—Whcere lands were vested in trustees by 
Act of Parliament, to be mortgaged for a par- 
ticular purpose, it was incumbent on the mitgee. 
to see the money applied accordingly.—CoTrEREL 
v. HAMPSON (1686), 2 Vern. 53; 23 KM. R. 616, L. C. 

344. ----- Assignee of mortgagee.! — ‘Testator 
devised certain freehold estates to trustees, for 
five hundred years, upon trust that they should, 
by sale, demise or mtge. of all or any part. of the 
estates, for all or any part of the term, or by other 
lawful means, levy & raise £2,400, &, when so 
raised, upon trust that they should put & place 
out same at interest, upon Govt. or real security, 
& call in & replace same froin time to time as they 
should think proper; &, upon trust, to pay the 
proceeds to the testator’s daughter, for her life ; 
& should, after her decease, call in the £2,400, & 
pay same to the daughter’s appointees; &, in 
default| of appointment, among her children. 
The trustees borowed the £2,400, & executed a 
mtge. for same, on which they indorsed a receipt 
for the amount. The tenant for life died; the 
mtgee. transferred the mtge. to pltf. On a bill to 
foreclose the mtge. one of defts. entitled to the 
£2,400 under the trusts of the will, suggested that 
the trustees never received the mtge. money; & 
that the mtgee. was, under the trusts of the will, 
liable for its misapplication :—Held: the trust 
implied an authority to receive the £4,200, & the 
trustees having given a receipt, it was not necessary 
for the mtgee. to show that the money reached the 
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hands of the trustees. &, further, pltf. being a 

transferree for value, having the legal estate, he 

was not bound to inquire, & the ct. made a decree 
for a foreclosure.—LOcKE v. Lomas (1852), 5 De 

G. & Sm. 326; 21 L. J. Ch. 508; 18 L. T. O. S. 

326; 16 Jur. 813; 64 E. R. 11387. 

845. Trustees under private Act—Execution of 
specific works—Mortgage of materials requisite for 
execution—Whether trust property within pro- 
visions of Act.|—By a local Act certain persons 
were incorporated as Comrs., for the purpose of 
‘‘ constructing tidal basins, a dock, & other works 
at Birkenhead ”’ : & by a further local Act, certain 
trustees were submitted for these Comrs.; & the 
property which was vested in the Comrs, by virtue 
of the former Act, was, by the subsequent Act, 
vested in the trustees. By sect. 39 of the former 
Act, the Comrs. were empowered to borrow at. 
interest, on the credit of the several rates & tolls 
by that Act granted, & of any property which 
might be vested in the Comrs. by virtue of that 
Act, any sums of money, so that the amount owing 
by them did not at any one time exceed a certain 
specified sum; & for securing the repayment of 
the moneys so borrowed, the Comrs. might assign 
over the said rates, tolls, & property to the person 
who should advance or lend such money, as a 
security for the money so borrowed. By sect. 40, 
such mtge. was to be by deed duly stamped, etc., 
& might be according to the form given in the 
schedule to the Act. By sect. 41, such mtgees. 
were to be creditors on the rates or tolls & property 
equally. By sect. 48, a register of such mtges. 
was to be kept, & to be open to inspection. By 
sect. 57, the Comrs. were empowered to purchase 
certain lands, & to agree with the parties interested 
in such lands for the purchase for a consideration 
in money, etc. After a portion of the works had 
been completed, the trustees, who were indebted 
to their contractor for the execution of a part of 
the works, by two several indentures assigned to 
him by way of mtge. all the plant, goods, 
machinery, & working materials, in use in & 
about the docks. These deeds were not in the 
form given by the Act, nor were they registered :— 
Held: as the’ property assigned by these deeds 
was not such property as that contemplated by 
sect. 39 of the first Act, but was property to which 
the trustees were entitled independently of the 
Act; & therefore the trustees had an absolute 
control over it, & the mtges. in question were 
valid.-—M‘CoRMICK v, PARRY (1852), 7 Exch. 355 ; 
21L. J. Kx. 1483; 18 L. T. O. 8S. 291; 155 i. R. 
984, 

346. Extent of power— Costs of mortgage in- 
cluded.|—-A power in trustees to raise by mtge. a 
fixed sum implies a power to raise also the inci- 
dental costs of the mtge.—ARMSTRONG v. ARM- 
STRONG (1874), L. R. 18 Eq. 54); 43 L. J. Ch. 
719. 

Annotations :—Folld. Nightingale v. Reynolds, (1902) 2 Ch. 
117. Refd. Sewell v. Bishopp (1893), 62 L. J. Ch. 615. 
347. Power given to sole executrix—-With power 

to appoint another to assist in execution of trusts— 

Joint mortgage.|—R. by his will appointed his 

wife sole extrix., with power to appoint another 

person to assist her in carrying out the trusts of 
the will, & gave her certain leasehold houses 
during her widowhood, with power to sell, mort- 
gage, or lease any part thereof, & to apply the 
money to her own use, & subject thereto he gave 
the same on certain trusts in favour of his children. 

R. died in 1883. By iudenture of Oct. 31, 1887, 

between the widow & other beneficiaries under the 

will, it was agreed that the widow should appoint 
another person to act with her in the trusts of the 
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will, & that she should, prior to such appointment, 
sell the leaseholds & apply the money as therein 
mentioned. The leaseholds were not sold accord- 
ing to this agreement, but the widow, by indenture 
of Dec. 8, 1887, appointed W. to act with her as 
co-trustee, & vested the leaseholds in themselves 
jointly, & by indenture dated May 19, 1888, they 
mortgaged the leaseholds to deft. He afterwards 
contracted as mtgee. to sell a part of the lease- 
holds to pltf., who refused to complete the pur- 
chase, & sued deft. for the return of his deposit :— 
Held: the widow & W. had power to mortgage 
the leaseholds, & deft. could make a good title 
to | ie Maite ?. THOMAS (1890), 64 lL. T. 65, 
('. A. 

348. Power to charge for valuable consideration 
—Mortgage for past & future advances.|—-A. died 
in 1866, appointing his two sons, his partners, 
trustees & exors. He gave £5,000 in trust for his 
daughters & their children charged on all his 
estate. He empowered his trustees to retain the 
£5,000 in their business as long as they might 
reasonably require or wish, & subject to that 
option, & as soon as they conveniently could, 
they were to invest it. otherwise. He gave all 
his residue to his sons, & declared, if they should 
sell or charge any part of the real estate for a ‘‘ full 
or valuable consideration,’’ it: should not. be liable, 
in the hands of the purchaser, to the legacy. 
Certain freehold business premises belonged to A. 
& his sons in common, subject to a mtge. for 
2,000. In 1878 the sons mortgaged these 
premises to R. to secure past & future advances. 
No fresh advance was made at the time. Out of 
previous advances the sons had, without any 
stipulation to that effect by R., paid off the 
£2,000 mtge. & taken a reconveyance to them- 
selves. Other part of such advance they had 
applied in extending their business :—Held: the 
utge. to R. was a charge for a valuable considera- 
tion within the terms of the will; the testator 
had made his sons the sole judges of the length of 
time during which it was reasonable to keep the 
amount of the legacies in the business; & in the 
absence of mala fides the mtge. to R. had priority 
for the whole amount due on it to the charge of 
the £5,000.—REDMAN 7. RYMER (1891), 65 L. T. 
270; 77. L. R. 425, C. A. 

Mortgage by trustees of dissenting chapel.|— 
See ECCLESIASTICAL Law, Vol. XIX., p. 544, 
Nos. 4039, 4040. 

Powers of personal representatives.|---.See Sub- 
sect. 1, ante. 


ii. Implied Power. 

See, now, Administrations of Estates Act, 1925 
(c. 23), s. 56; sched. II. 

349. Under trust for sale—Whether intention of 
testator to effect absolute conversion.|—A trust, 
“to make sale & dispose of’’ testator’s real 
estates, by private sale or public auction :-—Held : 
not to authorise a mtge.; there appearing an 
intention on the part of testator, that his whole 
real estate should be converted.—HALDENBY vt. 
SPOFFORTH (1839), 1 Beav. 390; 8 1. J. Ch. 238 ; 
3 Jur. 241; 48 E. R. 991. 

Annotations :-—Consd. Stroughill vy. Anstey (1852), 1 De G. M. 
& G. 635. Mentd. Gurney v. Gurney (1883), 48 L. TF. 
529; Re Griffiths, Griffiths r. Lewis (1884), 26 Ch. D. 465. 
350, .]—(1) Testator, by his will, 

after appointing three persons his exors., gave to 

them the residue of his personal estate & directed 
them or other the trustees to be appointed under 
the provisions contained in his will to stand 
possessed of his residuary personal estate, upon 
trust, at such time or times as to them should 
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seem meet, to sell & convert into money all such 
part thereof as should not consist of money & 
invest the produce in securities, & to stand 
possessed of same, upon trust thereout to pay his 
funeral expenses & debts & certain large legacies 
which he specified, & to stand possessed of the 
residue for his two sons equally, & the will con- 
tained a clause which, according to the construc- 
tion put on it by the ct., empowered the trustees 
to give receipts. Sixteen years after the death 
of testator, the then acting trustees of the will, 
who were not the exors., raised money upon a 
deposit of the title-deeds of two leasehold houses, 
part of testator’s residuary estate :—Held: dis- 
missing a claim filed by the mtgees. to enforce 
their securities, inasmuch as the trusts of the will 
showed a conversion out & out of testator’s 
property to be absolutely necessary, the trustees 
were not authorised in raising money by mtge. 

(2) A power of sale out & out, & having an 
object beyond the raising of a particular charge, 
does not authorise a mtge.; but where the power 
is for raising a particular charge, & the estate is 
settled or devised subject to that charge, it may 
be proper to raise the money by mtge., & such a 
mtge. will be supported as a conditional sale. 

(3) Where a trust is created by will for the pay- 
ment of debts & legacies, a purchaser or mtgee. is 
not bound to see to the application of the money 
raised, the principle referable to such a case being 
that testator has shown his intention to be to 
entrust the trustees with the power of receiving 
& applying the money. Persons, however, who 
deal with trustees raising money at » consider- 
able distance of time & without apparent reason 
for so doing, are under an obligation to inquire & 
see that no breach of trust is being committed. 

(4) They [the trustees] covenant, most un- 
usually to pay the money themselves (LORD St. 
LEONARDS, (.).—STROUGHILL v. ANSTEY (1852), 
1 De G. M. & G. 635; 22 L. J. Ch. 1380; 19 1 P. 
O. 8S. 367; 16 Jur. 671; 42 EB. R. 700, L. C. 
Annotations :—As to gb Apld. Page v. Cooper (1853), 20 

L. T. O. 8S. 287. Folld. Devaynes v». Robinson (1857), 

24 Beav. 86. As to (2) Apld. Re Dimmock, Dimmock ». 

Dimmock (1885), 52 L. T. 404. Aa to (3) Consd, Jte 

Henson, Chester v. Henson, (1908) 2 Ch. 356. ~~ 

M‘Neillic ». Acton 4 De G. M. & G. 744; Sabin 

v. Heape (1859), 29 L. J. Ch. 79; Fe Pandnerey ue 

& Landau (1882), 20 Ch. D. 465; Ite Vonn & Furze's 

Contract, [1894] 2 Ch. 101. Generally, Menta, Wrigley 

eo Roe af Bab): #1 Beav. 337; Darke», Williamson (1858), 

351. -——— -——.]-—A trust. for sale of real estate 
held not to authorise a mtge. Real estate was 
conveyed tu trustees upon trust to ‘sell & dis- 
pose ”’ thereof, &, out of the inoney to arise, * levy, 
raise & pay ” two sums of £150 & £1,000, & invest 
the residue of the moneys to arise, for the husband 
& wife for their’ lives, & afterwards for their 
children, &, in default, as the wife should appoint. 
by will :—Held: the trustees were not justifled 
in raising these two sums by mtge., inasmuch as a 
conversion of the estate into money, out & out, 
was intended.—PAGE v. COOPER (1853), 16 Beav. 
306; 20 1. T. O. S. 287; 1 W. R. 1363; 51 EB, R. 
831. 

352, -———_ ——.]—_ J. W.. by _ will devised real 
property upon trust for sale when & as the trustees 
should think necessary for the purposes of his will. 
The purposes of the will required under certain 
circumstances the raising of money. J. W., the 
trustee of the will, executed mtges. of the trust 
estate, received the mtge. moneys, & applied them 
to his own use. Subsequently some of the bene- 
ficiaries under the will brought an action against 
the trustees to recover certain moneys which 
they alleged had been received by W. as trustee 
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Sect. 3.—Fiduciary owners: Sub-sect. 2, A. (a) it., 
wi. & iv., & (b).] 
of the said will. The moneys so claimed included 
the sums raised by the disputed mtges. Judg- 
ment was recovered in the said action for the whole 
sum claimed. Execution was levied, & produced 
£1,300, which was not enough to pay the whole 
of the moneys claimed other than the mtge. 
moneys. New trustees of the will had been 
appointed, & the new trustees & beneficiaries 
brought this action against the mtgees. to set aside 
the mtges. A foreclosure action by the mtgees. 
was heard at the same time :—Held: the will 
contained no implied power to mortgage, & the 
mtges. must be set aside, but only on the terms of 
pltfs. paying to the mtgees. a due proportion of 
the £1,300 recovered from J. W.—WALKER 2. 
eos SOUTHALL v. WALKER (1887), 56 L. T. 
853. —-—- Power to postpone sale — Mortgagee 
with notice.|——Testator, who died in 1841, directed 
his trustees to sell his real estate, & giving them 
some discretion therein. Instead of selling, they 
mortgaged, & retained the estate :—Held: (1) 
they had committed a breach of trust, & the 
estate having become depreciated they were liable 
for the loss; (2) the mtge. was void as against the 
mtgee. with notice, but he was entitled to stand 
as a creditor on the produce of the estate, to the 
extent to which the mtge. money had been 
properly applied.— DEVAYNES v. ROBINSON (1857), 
24 Beav. 86; 27L. J. Ch. 157; 29 L. T. 0.8. 244 ; 
3 Jur. N.S. 707; 5 W. R. 509; 53 B. RB. 289. 
Annotations :—Generally, Mentd. Darke v. Williamson 
(1858), 22 J. P. 705; Grayburn v. Clarkson (1868), 3 Ch. 
App. #05; Smurthwaite v, Hannay (1804), 6 R. 299. 
354. Power to manage during post- 
ponement.|—-T’estator gave his real & residuary 
personal estate to trustees in trust for sale, with a 
»ower of postponement in the usual form followed 
y a power, also in common form, during such 
postponement to manage & let the real estate & 
to make out of the income or capital of his real 
& personal estate any outlay they might consider 
necessary for renewals of leases, improvements, 
repairs, premiums on policies or otherwise for the 
benefit or in respect: of his real or personal estate. 
The will contained no express power to raise money 
by mtge. or charge :—Held: the trustees had 
power to raise money by mtge. or charge of the 
real estate for the purpose of repairing houses 
forming part of the real estate-—Ke BELLINGER, 
DURELL v. BELLINGER, [1898] 2 Ch. 584; 67 
L. J. Ch. 580; 79 L. 7. 54, 
Power to settle accounts & wind up 
affairs.|—Testator appointed H. & J. exors. & 
trustees of his will & directed that the trustees or 
trustee for the time being of his will should have 
full power to settle his accounts & wind up his 
affairs as they or he should think fit, & in so doing 
to make any sales & arrangements they or he 
shall judge expedient,”’ & testator decreed all his 
real estate unto & to the use of his trustees upon 
the trusts therein declared. After testator’s 
death J., H. having renounced probate & dis- 
claimed the trusts of the will, in order to meet 
Bome pressing claims against the estate borrowed 
& sum of £500 upon the security of a mtge. of a 
portion of the real estate:—Held: under the 
terms of the will J. being both exor. & trustee had 
ower to mortgage testator’s real estate.—RHe 
ONES, DUTTON v. BROOKFIELD (1889), 59 L. J. Ch. 
er eee in A 661; 38 W. R. 90. 
- Under trust to raise money — Portions for 
children.]—The trust of a tern is, to raise 
daughters’ portions by rents, issues, & profits; or 
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by making leases for three lives at the ancient 
rent; or by granting copyholds on fines; the 
money to be paid to the daughters at their age of 
eighteen or marriage, or as soon after as same can 
be raised out of the premises as aforesaid; the 
portions, as it seems, may not be raised by sale 

or mtge.—MILLs v. Banks (1724), 3 P. Wms. 1; 

24 BE. R. 948, L. C. 

Annotations :—Consd. Haldenby v. Spofforth (1839), 1 Beav. 
390; Stroughill ». Anstey (1852), 1 De G. M. & G. 635. 
Refd. Allan v. Backhouse (1813), 2 Ves. & B. 65; Ball v. 
Harris (1839), 4 My. & Cr. 264. 

357. ——— Testamentary charge for payment of 
debts & legacies.|—A testamentary charge of real 
estates with the payment of debts, generally, 
authorises a trustee, to whom, after imposing the 
charge, testator has devised the estates upon trust 
for other persons, to sell or mortgage the estates 
charged, & exempts the purchaser or mtgee. from 
liability to see to the application of the purchase 
or mtge. money.— BALL v. HARRIS (1839), 4 My. & 
Cr. 264; 8 L. J. Ch. 114; 3 Jur. 140; 41 E. RB. 
103, L. C. 

Annotations :-—Consd. Stroughill v. Anstey (1852), 1 De G. 
M.& G. 635. Apld. Re Jones, Dutton v. Brookfield (1889), 
59 L. J. Ch. 31. Refd. Gosling v. Carter (1845), 1 Coll. 

644: Robinson v. Lowater (1854), 17 Beav. 592; Barrow 

v. Griffith (1864), 5 New Rep. 6. 








358. -| — STROUGHILL v. ANSTEY, 
No. 350, ante. 
359. ——- —-— Costs of transfer of mortgage.!— 


Testator devised freehold estates to a trustee for 
a terms of two thousand years upon trust to raise 
money in aid of his personal estate for the purpose 
of satisfying his debts, funeral & testamentary 
expenses & legacies, & subject thereto he devised 
his real estates in strict settlement. The trustee 
raised £10,000 under the term, by a mtge. of the 
estates; & on the mtgee. requiring payment he 
obtained a transferee, & the mtge. was transferred 
except as to a smal! portion of the estates, which 
was mortgaged by the trustee to secure the costs 
of the transfer. There still remained a sum of 
£1,600 raisable under the term in certain con- 
tingencies :—Held : it was the duty of the trustee 
to protect the term for the sake of the beneficiaries, 
& he was entitled to charge the costs of the transfer 
upon the estates.—SEWELL v. BISHOPP (1893), 62 
L. J. Ch. 985; 69 L. T. 68, C. A. 

360. Under powers of management./—A de- 
vise by will to trustees, of leaseholds for lives, 
in trust, during the life of A., by & out of the rents 
& profits, or otherwise, to keep the premises in 
repair & full lived, & to pay the fines & expenses 
attending any renewals & repairs thereof, autho- 
rises a mntge., but not a sale of the whole lease. 
The mtgee. may procure a sale.—GARMSTONE Uv. 
GaUNT (1845), 1 Coll. 577; 14 L. J. Ch. 162; 4 
L. T. O.S. 310; 9 Jur. 78; 63 E. R. 550. 

361. .|— Trustees having power, during 
the minorities of tenants for life or in tail, to 
superintend the management of an estate, cut 
timber, erect, pull down, & repair houses, & do 
various other things of a more or less similar 
character, ‘‘ & generally to deal with the premises 
as they or he might do if they or he were the 
absolute beneficial owners or owner thereof, 
without being answerable for any loss or damage 
which might happen thereby,’’ deposited with a 
bank the title deeds of the estate to secure an 
advance of money to be employed in the erection 
of buildings under the power :—Held: the bank 
had no valid title under the power.—BROoM v. 
SHEFFIELD & ROTHERHAM BANK (1876), 24 W. R. 


948. 

— Management of business — Mortgage 
of property not forming assets of business—Mort- 
gage for purposes of business.|—Testator, who 
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died in 1866, devised & bequeathed all his real & 
personal estate upon trust for sale & conversion, & 
empowered his trustees to carry on his business 
for such time as they should see fit, & to employ 
in the business all the capital which might be 
invested therein at the time of his decease, & the 
profits thereof, & to increase or abridge, the 
business & his capital therein, & generally to 
transact all matters & concerns respecting the 
business, & to do all acts relative thereto, in the 
same manner as if they were absolutely entitled to 
the same. The personal estate of testator com- 
prised nearly the whole of the capital of the 
business. His real estate consisted of the manu- 
factory & buildings upon which the business was 
carried on, & for which he received a rent. The 
trustees carried on the business after testator’s 
death in partnership with other persons; but the 
firm ultimately became bkpt. In 1869 one of the 
trustees advanced to his co-trustees £2,000, & the 
title deeds relating to the manufactory & premiscs 
were deposited with him for securing the repay- 
ment of the advance with interest. The money 
was applied for the purposes of the business. This 
transaction had not been disclosed. In Jan. 
]882, an action was commenced for the adminis- 
tration of testator’s estate. In pursuance of an 
order made in that action, the business was sold 
in 1883. In Sept. 1882, certain of the bene- 
ficiaries mortgaged all their respective shares 
under the will to secure the repayment to a 
banking co. of £4,600. The banking co. applied 
by petition for leave to intervene in the action, & 
obtain payment of their debt. The question 
raised was, whether the trustees had power to 
make an equitable mtge. of real estate, which 
did not form part of the assets employed in the 
business, for the purposes of the business :—Held : 
power to employ other assets in the business was 
conferred upon the trustees by the authority to 
increase the capital of the business ; as they could 
have sold the real estate & used the proceeds in 
the business, they were not wrong in using the 
property itself to assist in carrying on the business ; 
& that the mtge. of 1869 had priority over the 
mtge. of 1882.—Re Dimmock, Dimmock v. Dim- 
MOCK (1885), 52 L. T. 494. 

363, —— Mortgage in prejudice to prior 
annuitant.]— Testator bequeathed a pecuniary 
legacy & a life annuity to his widow, & gave all 
his real & personal estate to trustees, upon trust, 
subject to the payment of the legacy & annuity, 
to pay the rents & income to his daughter for life, 
& he directed that, after her death, the estate 
should be held in trust for his grandchild. He 
empowered his trustees to continue his business 
of a brick manufacturer, & to increase or diminish 
the real or personal estate employed therein at his 
death :—Held: the annuity was a first charge 
upon the corpus of the real & personal estate; & 
further, the trustees could not create a paramount 
charge by mortgaging the real estate to raise 
moneys for the discharge of debts incurred by 
them in carrying on testator’s business.—Re 
eh LEEDHAM v. PATCHETT (1890), 63 L. T. 





364. Duty of mortgagee to inquire into appli- 
ee of money.]— BaLL v. Harris, No. 357, 
nte. 

365. ——.]—STROUGHILL v. ANSTEY, No. 350, 
ante. 





’ -|—See ExEecutTors, Vol. XXIV., pp. 575, 
576, 583-585, Nos. 6119, 6120, 6169-6188. 

Power of personal representative.|—See Sub- 
sect. l, ante, 7 
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iii. Under Order of Court. 

866. Costs of petition under Trustee Acts.} — 
The costs of a petition under the Trustee Act, 
1850 (c. 60), ordered to be a charge on the real 
estate, with interest at 4 per cent.—Re DAVIES 
(1852), 18 L. T. O. S. 253. 

867. Costs of rebuilding mansion house — Of 
settled estate.|—A residential estate of small 
extent was settled in strict settlement upon the 
settlor, his wife & family, & power was given to 
certain trustees, during the minority of any person 
entitled to the rents & profits, to rebuild or repair 
the mansion house, & to pay for the cost out of the 
rents & profits; & they also had power, with the 
consent of the tenant for life, to lease the property 
for ninety-nine years. The value of the estate 
to the settlor & his family depended chiefly upon 
the residence. Since the death of the settlor, his 
widow being tenant for life in possession, the house 
had become ruinous from the foundation having 
given way & could only be rendered habitable 
by rebuilding on a new site. The ct., on bill filed 
by the widow, authorised the trustees to raise by 
mtge. of the settled property £5,000 to be spent in 
rebuilding the residence, on being satisfied that 
the value of the estate, with the house, & subject 
to the mtge., would not be less than if the house 
had been removed & the materials sold.—FRITH 
v. CAMERON (1871), L. R. 12 Eq. 169; 40 L. J. Ch. 
778; 241L. T. 701; 19 W. R. 886. 

Annotations :—Distd.. Re Montagu, Derbishire vr. Montagu, 
ae ee 8. Mentd. Conway v. Kenton (1888), 40 
3868. Costs of pulling down & rebuilding houses 

—-Work not necessary for salvage of property.|— 

The ct. has no jurisdiction to authorise trustees of 

a settlement to raise money by mtge. of the settled 

property for the purpose of pulling down & 

rebuilding houses forming part of such property in 

a case where the rebuilding though beneficial to 

the persons interested, is not necessary for the 

salvage of the property in question.—e MONTAGU, 

DERBISHIRE v. MONTAGU, [1897] 2 Ch. 8; 66L. J. 

Ch. 541; 76L. T. 485; 45 W. BR. 594; 13 T. L. R. 

397; 41 Sol. Jo. 490, C. A. 

Costs of street improvement—Liability of trustees 
of school.|—.See EDUCATION, Vol. XIX., p. 597, 
Nos. 261, 262. 


iv. Charity Trustees. 
See Cuaritiges, Vol. VIII., pp. 363, 364, Nos. 
1658-1665. 


(b) Form of Mortgage. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 101, 182. 

369. Covenant to pay-——Personal covenant — 
Whether usual.]—STROUGHILL v. ANSTEY, No. 350, 
ante. 

370. ——— Covenant to pay as trustees but not 
so as to create personal Hability.;——P. & H. 
formerly carried on business in partnership & as 
such were entitled as part of their partnership 
property to certain freehold oe which was 
subject to a mtge. created by them to secure 
£2,000, & interest. After the deaths of P. & H. 
disputes arose between their respective trustees 
as to P.’s share in the partnership property, & 
ultimately a compromise was made in pursuance 
of one of the terms of which a deed was entered 
into between plitf., the present trustee of P.’s will, 
& defts., the present trustees of H.’s will. By that 
deed pltf. as trustee granted & released unto defts. 
P.’s share in the mtged. premises subject to the 
mtge., & defte. ‘‘ as such trustees, but not so as to 
create any personal liability on the part of them 
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or either of them,” thereby jointly & severally 
covenanted with pltf. that they or one of them, 
their or one of their heirs, exors., administrators, 
or assigns, would pay the principal sum of £2,000 
then due in respect of the mtge. & all interest 
thenceforth to become due thereon, & would keep 
indemnified pltf. & his estate & effects & the estate 
& effects of P. from all claims & demands on 
account thereof :—Held: the effect of the proviso 
in the covenant, if valid, would be not merely to 
limit but to destroy the personal liability on the 
part of defts.: inasmuch as there was a covenant 
to pay & indemnify, the proviso was repugnant 
to the covenant & had no effect, & defts. were 
therefore liable under the covenant as if the 
roviso had not been inserted in it.—-WATLING v. 
EWIs, [1911] 1 Ch. 414; 80 L. J. Ch. 242; 104 
L. T. 182. 
Annotations :—Refd. Re Robinson’s Settimt., Gant v. Hobbs 


(1911), 28 T. L. &R. 121. entd. Ke Tewkesbury Gus Co., 
Tysoe v. The Co., [1911] 2 Ch. 279. 


371, -}] — (1) Where the person in- 
voking the aid of the ct. is himself implicated in 
the illegality, the ct. will not allow itself to be 
made an instrument to enforce an illegal agree- 
nent whether deft. has pleaded the illegality or 
not. 

Pitf. lent money to trustees upon the security 
of a mtge. of their trust property. The ct., having 
come to the conclusion on the evidence that pltf. 
was & money-lender who had lent the money at a 
time when he was not registered as a moncy- 
lender under the Money-lenders Act, 1900 (c. 51), 
held the mtge. to be void, & refused to enforce it 
even against one of defts., who had failed to plead 
the Act by way of defence. 

(2) A covenant by trustees ‘as such trustees 
but not otherwise ” to repay a loan is merely a 
covenant to repay the money out of any trust 
funds coming into their hands, & does not impose 
any persona! liability upon them.—Re RoBINSON's 
SETTLEMENT, GANT v. IIopns, [1912] 1 Ch. 717; 
ay 7 J. Ch. 308; 106 L. T. 4483; 28 T. L. R. 298, 


Annotations :—Generally, Mentd. Edgelow 1. Macklwee, 
[1918] 1 K. B. 205; Lipton v. Powell, (1021) 2 K. B. 51; 
Pirie v. Richardson (1926), 70 Sol. Jo. 1023. 

872. Whether power of sale included.| — A 
power to raise money by sale or mtge., held to 
authorise a mtge. with a power of sale.—BripaKs 
”. LONGMAN ee; 24 Beav. 27; 53 E. R. 207. 
Annotations :-—Folld. Re Chawner’s Trusts (1869), 38 L. J. 

Ch. 726. Mentd. A.-G. of Victoria vr. Ettershank (1875); 

L. R.6P. C. 354. 

378. .] — The charter & deed of a co. gave 
to a general meeting power to authorise the 
council to sell or mtge. The council, in pursuance 
of a direction of a general meeting, received 
authority to mtge. They made a mtge. with a 
power of sale :——Held: they had no authority to 
Rive a power of sale.—CLARKE 1. ROYAL PAN- 
OPTICON (1857), 4 Drew. 26; 27 L. J. Ch. 207; 28 
L. T. O. 8. 335; 3 Jur. N.S. 178; 5 W. R. 332; 
62 KE. R. 10. 

Annotation :—Refkd. Stevens v. Theatres, [1903] 1 Ch. 857. 
374. -}]—A power to mtge. includes a 

power to give to a mtgee. all such remedies as are 

proper to be given to him... & authorises 
giving to the mtgee. a power of sale (ROMILLY, 

M.R.).—Coux », Dawson (1861), 29 Beay. 123; 

30 L. J. Ch. 311; 3 L. T. 801; 7 Jur. N.S. 130; 

9 W. R. 305; 54 E.R. 573; affd..3DeG. F. & J. 

prt - ot JJ. ~ 

Annotations :—Folld. Re Chawner’s W 1. L. R. 8 Eq. 
569. Mentd. He Bailey, Bailey ¢. Salley ‘187 9), 13 ch. D. 
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375. .]|— Under a direction in a will to 


| trustees to raise a sum of money by mtge. of a 


trust estate, in such manner as they should think 
fit:—Held: the trustees could create a mtge. 
with a power of sale.—Re CHAWNER’S WILL (1869), 
L. R. 8 Eq. 569; 38 L. J. Ch. 726; 22 L. T. 262. 
ARIMA :—Consd. Cruikshank v. Duffin (1872), L. R. 13 

oq. 555. 

376. .|—An exor. effected a mtge. of 
leasehold property, for executorship purposes, 
with a power of sale, to a building society, to secure 
the repayment of the money advanced as well as 
all fines, premiums, & interest on certain advanced 
shares in the society, taken by the exor. for the 
purpose of obtaining the loan. Upon bill filed by 
the society against a purchaser under the power of 
sale, for specific performance :—Held: the exor. 
might legally effect a mtge. with power of sale & 
with the incidents of a building society mtge. on 
advanced shares.—-CRUIKSHANK v. DUFFIN (1872), 
L. R. 183 Eq. 555; 41 L. J. Ch. 317; 261. T. 121 ; 


36 J. P. 708; 20 W. R. 354. 
Annotation :—Apld. Thorne v. Thorne, [1893] 3 Ch. 196. 





(c) Effect of Improper Mortgage. 

Breach of trust generally.|-—— See Trusts & 
TRUSTEES. 

377. Title of assignee for value without notice— 
Validity—Mortgagee also without notice.|-—DicRy 
(LORD) v. MorGAN (1664), 1 Rep. Ch. 244; 21 
EK. R. 562. 

378. Title of mortgagee—Mortgage by agents of 
trustees for sale—After purchase by agents from 
trustees.|—Solrs. for trustees for sale, purchased 
part of the trust property & mortgaged it to A. & 
R. The purchase was set aside :—Held: A. & B., 
who had notice of the relation in which their 
mtgors. stood to the vendors, could claim no 
better title than their mtgors.—CooKsoN v. LEE 
(1853), 23 L. J. Ch. 4735 21 L. T. 0. S, 258, L. C. 
& L. JJ. 

379. ----- As against cestul que trust.] -- A 
solr, received advances from a banking firm on 
loan, & as a security lodged with them a mtge. 
deed, being a security in which more than one 
person’s money had been invested. No notice of 
the deposit had been given to one of the parties to 
Whom the money belonged. The solr. annually 
paid the interest out of his own resources, & subse- 
quently became bkpt. No case of negligence was 
made out against the party whose security had 
been improperly dealt with:—Held: she was 
entitled to priority over the bankers, who had 
advanced the money to her solr. & trustee.— 
STACKHOUSE 7. JERSEY (COUNTESS) (1861), ] 
John. & H. 721; 30 L. J. Ch. 4213; 4 L. T. 204 ; 
7 Jur. N.S. 359; 9 W. R. 453; 70 E. R. 933. 
Annotations :—Distd. Layard v. Maud (1867), L. R. 4 Eq. 

397. Consd. Thorpo v. Holdsworth (1868), L. R. 7. Kq. 

139. Distd. Perrin v. Burbey, [1869] W. N. 160. Apid. 
isuac v. Worstencroft (1892), 67 L. T. 351. Refd. Newton 

v. Nowton (1868), 4 Ch. App. 143; Tabor v. Cunningham 

nee 24 W. R. 153; Re Castell & Brown, Roper vr. 

Castell & Brown, (1898) 1 Ch. 315. 

380. ——— Mortgage by committee of lunatic.}— 
An order was made that the brother of a lunatic, 
who was committee of his estate, should be allowed 
to retain the: family mansion & grounds & the 
heirlooms therein for his own occupation & use, 
& that of his unmarried sisters, & that £4,000 a 
year should be allowed him for his expenses in 
reference thereto. The committee with his sisters 
occupied the mansion accordingly, & incurred 
heavy &, as it was alleged, unreasonable expenses 
about the establishment. The income being 
insufficient to pay the allowance, it fell into arrear, 
& the committee mortgaged the arrears. He 
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subsequently was removed from being committee 
& became bkpt., & a large amount of bills incurred 
in keeping up the establishment remained unpaid. 
A surplus having arisen applicable to payment of 
the arrears, the new committee presented a peti- 
tion for direction as to its application :—Held: 
although the allowance was made to the former 
committee without any obligation to account, & 
with an intention indirectly to confer a benefit on 
him & his sisters, still it was an allowance made to 
a person in a fiduciary position for a particular 
purpose, & which he had no right to mortgage, & 
the mtgee. could stand in no better position than 
the committee himself.—Re WELD (1882), 20 
Ch. D. 4513 51 L. J. Ch. 913; 46 L. T. 397; 30 
W. R. 385. | 

annotation zo ment. Ie Brown, Llewellin v. Brown (1900), 

82.L. T. 83. 


381. Liability of trustee to account —-- Mortgage 
of trust & private estate—Extent of accountability. | 
—Where a trustee wrongfully raises money on the 
security of the trust estate jointly with his own 
property in proportion to their respective values, 
he must account to the trust estate for the sum 
received in the same  proportion.— ROCHEFOU- 
CAULD v. BOUSTEAD, [1898] 1 Ch. 550 3 67 1. J. Ch. 
427; 75 L. T. 502; 45 W. R. 2723 13 T. lL. R. 
118, C. A.; affg. [1897] 1 Ch. 196. 
innotations :-— Reld. Brooks . Muckleston, [1909] 2 Ch. 

519. Mentd. Re Gallard, kx p. Gallard, [1897] 2 Q. B. 8: 

Isaacs v, Kvans (1899), 16 T. L. R. 113; Taylor v. Davies, 

[1920] A. C. 636. 


B. Investment of Trust Funds on Mortgage. 
(a) Power to Invest. 

Sce, now, Trustee Act, 1925 (c. 19), ss. 1, 5, 8. 
68; Settled Land Act, 1925 (c. 18), s. 75. 

382. Leaseholds security —- Under power to in- 
vest on real security—In Ireland.|—MacLEoD vt. 
ANNESLEY, No. 437, post. 

383. —— Leaseholds for long term — At 
peppercorn rent & onerous covenants.|/—Mtgee. 
of a share of the proceeds of a real estate devised 
in trust. to sell & to invest the proceeds in Govt. 
or real securities commenced an action against the 
mtgor. & the trustee of the will alleging that. the 
moncy had been invested upon improper securities. 
An order was made directing accounts & inquiries, 
& reserving further consideration. Shortly after- 
wards the trustee paid into ct. the amount of the 
mtped. share, & paid to the other beneficiarics 
their shares. The certificate found these pay- 
ments, & as to the mode of investment stated 
simply that the money had been invested on mtge. 
of leascholds. On further consideration pltf. did 
not give notice to read the evidence taken in 
chambers. HALL, V.C., declined to hear the 
evidence taken in Chambers, held that on the 
finding in the certificate the investment was not 
Shown to be improper, & that the action was 
unnecessary, & made an order giving the trustce 
his costs, & costs, charges, & expenses out of the 
fund in ct. On appeal:— Held: Under a trust 
to invest in real securities an investment. on mtge. 
of leaseholds is improper, unless the leaseholds 
are for a long term of years at a peppercorn rent 
without onerous covenants.— Re CHENNELL, JONES 
v. CHENNELL (1878), 8 Ch. D. 492; 47 L. J. Ch. 
583; 26 W. R. 595; sub nom. Re CHANNELL, 
JONES v. CHANNELL, 38 L. T. 494, C. A. 


-innotations :—Mentd. Butcher v. Pooler (1883), 52 L. J. Ch. 
930; Re Beddoe, Downes vr. Cottam, {1893} 1 Ch. 547; 
eh te powsen, {1896]) 2 Q. B. 301; Bew rc. Bew, [1899) 
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384. To raise portions.] — Trus- 
tees empowered to invest on ‘real securities ” 
cannot invest on mtge. of long terms of years 
created in real estate for the purpose of raising 
portions.—LEIGH v. LEIGH (1886), 56 L. J. Ch. 
125; 55 L. T. 634, 35 W. R. 121; 3T. L. R. 123. 

385. ——— Property let on weekly tenancies.]— 
Re SOLOMON, NORE v. MEYER, No. 471, post. 

386. Stock mortgage.| — A mtge. was made for 
securing the retransfer of a sum of stock to the 
trustees of a will. The third share of a cestui que 
trust in the stock was afterwards by his marriage 
settlement vested in trustees, who had power to 
give receipts, to invest in govt. or real security, & 
to vary investments. Part of the mtged. estate 
was afterwards sold for less than the value of the 
stock lent, & one third of the price was paid in 
cash to the trustees of the marriage settlement :— 
Held: the estate was not discharged, there being 
no evidence that the cash had been duly invested, 
or that the trustees received cash instead of stock, 
in order to invest on real security. Semble: if the 
purchase deed had contained a recital that the 
trustees of the settlement had determined to 
invest the money on real security, they need not 
have received it in stock, but their receipt for it 
in cash would have been a good discharge.——PELL 
v. DE WINTON (1857), 2 De G. & J. 133 27 
L. J. Ch. 280; 30 L. T. O. S. 252; 4 Jur. N.S. 
225; 6W.R. 179; 44 BE. R. 890, L. C. 
Annotation :—-Mentd. Ite Norris, Allen v. Norris (1884), 27 

Ch. D. 333. 

387. --.| -- A trustee sold out a sum of 
Consols forming part of the trust estate & in- 
vested the proceeds in a stock mtge. :—Held: 
this was an improper investment.—WHITNEY 1. 
SMITH (1869), 4 Ch. App. 513; 20 L. T. 4683; 17 
W. KR. 579, L. JJ. 

Annotations :—Refd. Bromley vt. Kolly (1870), 39 L. J. Ch. 
274; Jée Corsellis, Lawton v. Klweos (1887), 34 Ch. D. 675. 
388. --.]-—-A_ cestui que trust who has an 

interest in remainder after the determination of 

other subsisting trusts is not entitled, as a matter 
of right, to have the trust funds transferred into 
ct. ; nor will the ct. order this to be done when the 
only charge against the trustces is that they once 
invested some funds on a stock mtge.—BROMLEY 

v. KELLY (1870), 30 a. J. Ch. 2743; 18 W. R. 374. 
389. Railway mortgages & debenture stock — 

Under power to invest in freehold, copyhold or 

leasehold security.| -An investment in railway 

mtges. & railway debenture stock :—/feld : not to 
be authorised by a power to invest ‘‘ upon the 
security by way of mtge. of any freehold, copy- 

hold or leasehold hereditaments.’’—-MORTIMORE v. 

MortTIMORE (1859), 4 De G. & J.472; 28 L. J. Ch. 

558; 33 L. T. 0. S. 311; 7 W. RR. 601; 45 EB. R. 

183, L.C.& L. Jd. 

390. Sub-mortgage.| -—— SMETHURST v. IASTINGS, 
No. 401, post. 

391. Settled land---Mortgage without consent of 
tenant for life.|—-'The trustees of a settlement had 
power to invest the trust funds ‘‘ in their names ”’ 
in Govt. or real securities, & to vary investments 
with the consent in writing of the tenant for life. 
In 1875 they sold a sum of Consols & other stock 
forming parts of the trust fund, & with the con- 
sent of the tenant for life invested the proceeds of 
sale in a contributory mtge. of real estate, which 
was effected in the names of themselves & the 
persons advancing the remainder of the money. 
In 1879 a mtge. in the names of the trustees only 
was substituted for the contributory mtge., but 


nts annE a enaenneieeenenehamemnaiendhiianndthammernenemetaimcnteneel 
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a. Real security—Whether includes security of a judgment.J}—JOHNSTON v. LLOYD (1844), 7 I. Eq. R. 252, —IR. 
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Sect. 3.—Fiduciary owners: Sub-sect. 2, B. (a) & 
(b) ¢., 4. & ti.] 

the consent in writing of the tenant for life was 
not previously obtained, although upon hearing 
of the change of investment he did not make any 
objection thereto. Upon the death of the tenant 
for life the money on mtge. was called in. The 
whole of the principal invested was forthcoming, 
but the remaindermen, who were entitled to the 
capital, claimed that the trustees ought to replace 
the sums of stock sold in 1875, which at that time 
stood at a lower price than in 1887 when the 
proceedings were commenced :—Held: the sale 
in 1875 was improper, as having been made for 
the purpose of effecting another investment which 
was a breach of trust as not being in the names of 
the trustees solely, & the investment of 1879 was 
also a breach of trust, as the previous consent of 
the tenant for life after the facts were fully laid 
before him was not obtained, & consequently the 
trustees were liable either to replace the stock 
sold, or to pay the difference in price of the stock 
sold in 1875 & of the same amount of stock at the 
time of the commencement of the proceedings.-— 
Re MASSINGBERD’S SETTLEMENT, CLARK v. TRE- 
LAWNEY (1890), 63 L. T. 206, C. A. 

Annotations :—-Refd. Stokes », Prance, [1898] 1 Ch. 212; 

Dive, Dive v. Roebuck, [1909] 1 Ch. 328. 

302. Necessity for consent of court—After decree 
in administration suit.|—WaADESON v. DUKE (1817), 
1 Coop. temp. Cott. 158, n.; 47 E. BR. 794, L. C. 

Investment on equitable mortgage.|—See Nos. 
416-427, post. 

Investment on contributory mortgage.| — Sce 
Nos. 428-432, post. 


(b) Duties of Trustees. 
i. Personal Control of Funds and Securities. 


398. Money entrusted to solicitor for investment 
—Liability of trustees for loss.|—Trustees of stock 
sold it out & committed the proceeds to their solr. 
for investment by whom it was misapplied & lost : 
—RHeld: the trustees were liable for a breach of 
trust, & the cestuis que trust were entitled to relief 
against both the trustees & the solr., & they might 
sue either the trustees alone, or the trustees 
jointly with the solr.—ROWLAND v, WITHERDEN 
(1851), 3 Mac. & G. 568; 21 L. J. Ch. 480; 42 
li. R. $79, L. C. 

Annotations :-—Refd. Speight. ¢. Gaunt (1883), 9 App. Cas. 1; 
Robinson v. Harkin, [1896] 2 Ch. 415. Mentd, Ford v. 
White (1852), 16 Beav. 120; Harford vr. Reos (1853), 9 
Hare, App. I]. Ixx.; Robinson . Briggs (1853), 22 
Ll. J. Ch. 1056; Stokos vo. Trumper (1855), 3 W. BR. 503. 
394. —— -] — Trustees are not justified 

in allowing trust money to get into the hands of a 

solr., or in allowing him to hold the securities upon 

which the trust fund is invested ; & the law is the 
same where the estate is being administered by 
the ct. Trustecs of an estate which was being 
administered by the ct. employed a solr. to 
manage the trust estate, & allowed him to receive 
the trust moneys for the purpose of investment. 

The solr. represented that he had duly made in- 

vestments, & he rendered periodical accounts to 

the trustees purporting to show such investments, 

& paid the interest upon them. He had, in fact, 

never made any investments, but had misappro- 





b. Employment of same solicitor for 
mortyagor cd: mortgagee—-Necessity for 
additional precaution.) — WARING ¢. 
WaRING (1852), 3 I. Ch. R. 331.—IR. 


-}—~Whon the same solr. 


duty of 





eal 
6. 


in jeopardy the duty may not arise; 
liability of a trustee in dealing with an authorised 
security must really proceed on the footing of 
wilful default & not upon not making inquiries 
when he ought to do so (COZENS-HARDY, M.R.).— 


in employed to act) both for mtgor. 
there is imposed on the 
parties concerned in suc 
he onus of proving, & upon the ct. 
Which has to investigate them, the 
ascertaining 
scrutiny that the transaction has been 
a fair one, & that no advantage has 
boon taken of one party by the other. 
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priated the money, & ultimately he filed a liquida- 
tion petition, & a part of the trust fund was thus 
lost :——-Held: the trustees were liable to make 
good the loss to the trust estate-—Re DEWAR, 
DEWAR v. BROOKE (1885), 54 L. J. Ch. 830; 52 
L. T. 489; 33 W. R. 497; 1T. L. R. 263. 

395. Permission to solicitor to retain securities.| 
—Re DEWAR, DEWAR v. BROOKE, No. 394, ante. 


ii. Investigation of Title. 


396. Acceptance of abstract without inquiry.|/— 
Hopaoop v. PARKIN, No. 466, post. 

397. On direction by tenant for life to invest.|— 
Upon a direction under Settled Land Act, 1882 
(c. 38), s. 22 (2), given by the tenant for life to the 
trustees for the purposes of the Settled Land Act 
to invest capital moneys in their hands upon a 
specified mtge. of real estate, the ct. declared that 
the trustees were not bound to invest upon the 
mtge. unless & until they were satisfied that the 
direction had been given upon a proper investiga- 
tion as to title, & upon a proper report as to the 
value of the proposed security, & upon proper 
advice as to the form of the mtge., & that on being 
so satisfied the trustees were bound to make the 


| investment.—Re HorTuaM, IlorHaM v. Douarry, 


Jigua) 2 Ch. 575 3 71L. J. Ch. 789 > 87 L. T. 112 3 
50 W. R. 692; 46 Sol. Jo. 685, C. A. 
3:—Consd. Re Cleveland’s S. E., [1902] 2 Ch. 

350; Re Hunt’s S. EK., Bulteel v. Lawdeshayne, [1905] 

2 Ch. 418. Refd. Re Theobald (1903), 19 T. L. R. 536; 

Re Kock’s Settlmt., [1904] 2 Ch. 22; Re Peol’s Ss. K., 

[1910) 1 Ch. 389. 

398. Duty to make periodic investigation — No 
suspicion that title in jeopardy.|—I do not believe 
that there is any obligation or duty on the part 
of trustees to make periodical] or further investiga- 
tions as to either the title of the security or the 
solvency or the sufficiency of the mtgor. I must 
not be taken, in saying that, for a moment to 
question that if there are circumstances which 
suggest to a reasonable man that the gna i 

ut the 


RAWSTHORNE v. ROWLEY (1907), [1909] 1 Ch. 
409, n.; 78 L. J. Ch. 285, n.; 100 L. T. 154, n. ; 
24'T. L. BR. 51, C. A. 

Annotations :-—Distd. Re Brookes, Brookes vr. Taylor, [1914] 

1 Ch. 558. Refd. Shaw v. Cates, [1909] 1 Ch. 389. 

399. Mortgage of leasehold by sub-demise — 
No inquiry as to consent of lessor-—Proviso for for- 
feiture.|—Property held under a lease which con- 
tained a covenant against underletting without 


the consent of the lessor, & a clause of forfeiture 
in case of any breach of covenant, was mortgaged 
by sub-demise to the trustees of a co.’s debenture 


stock deed. The deed comprised a number of 
other properties. The trustees made no inquiry 
as to whether the lessor’s consent was necessary 
to the sub-demise :—Held: the trustees had been 
guilty of negligence, & the ct. was precluded from 
giving them, under Conveyancing & Law of 
Property Act, 1892 (c. 13), s. 4, relief against the 
forfeiture. —-MATTHBWS v. SMALLWOOD, [1910] 1 
Ch. 777; 79 L. J. Ch. 322 ; sub nom. MATTHEWS v. 


—CRAMPTON v. WALKER (1893), 31 
L. R. Ir. 437.—IR. 
transactions 
PART III. SECT. 3, SUB-SECT. 2.— 

with closer B. (b) ii. 

d. Responsibility of trustee for pro- 
priety of investment.}—JONES v. JULIAN 
(1890), 25 L. R. Ir. 45.—IR. 
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SMALLWOOD, SMALLWOOD 1, 102 

L. T. 228. ane 

Annotations :—Mentd. Hurd v. Whaley, {1918] 1 K. B. ; 
‘Davenport v. Smith, [1921] 2 Ch. 370; Atkin w Teoee’ 
(1923) 1 Oh. 522; Fuller’s Theatre & Vaudeville Co. ¢ 
Rofe, [1923] A. C. 435 ; Samuel v. Dumas, [1924] A. C. 431. 


Employment of agents by trustees—Liability for 
acts of agents.|—See Sub-sect. 2, B. (d), post. 


MATTHEWS, 


iii. Valuation of Proposed Security. 

400. No statutory obligation to take valuation.) 
——There is no fixed rule that in all cases where a 
portion of the premises upon which mtge. money 
is lent is utilised for business purposes, trustees 
would be guilty of a breach of trust in advancing 
more than a moiety of the value of the property ; 
but if the mtged. premises & the business are so 
inseparable that the discontinuance of the business 
may result in depreciation of the premises, trustees 
ought not to advance more than one half. Sect. 8 
of Trustee Act, 1893 (c. 53), is a relieving sect., & 
does not impose a statutory obligation upon 
trustees to take a valuation, & the neglect to do so 

‘does not exclude them from the benevolent 
operation of Judicial Trustees Act, 1896 (c. 35), 
s. 3. In Apr. 1899, the trustees of a settled 
legacy of £3,500, invested this trust money upon 
mtge. of two blocks of freehold house property in 
Norwich, a portion of the premises being used for 
the purposes of a butcher’s business of forty 
years’ standing. <A bank had previously allowed 
an overdraft of £6,000 upon the security of a 
deposit of the title deeds of same property. No 
independent valuation was made on behalf of the 
trustees at the time of making the advance. They 
relied upon a valuation made in Sept. 1896, for a 
different purpose, by a highly skilled valuer at 
Norwich, who valued the whole of the premises 
at £6,550. The butcher’s business subsequently 
failed, & the premises became much depreciated 
in value & wholly insufficient to pay the settled 
legacy. 

In an action by the beneficiaries under the 
settlement seeking to make the trustees liable for 
a breach of trust in investing upon an insufficient 
security :—Held: the value of the property at 
the time of the advance in 1899 was £5,500, & 
having regard to all the circumstances which the 
trustees were entitled to take into consideration, 
they were justified in lending more than one half 
the value upon the portion used for business 
purposes, in order to make up the full loan of 
£3,500, & were not liable for a breach of trust; 
even assuming that they had advanced a larger 
sum than was justifiable, they had acted reason- 
ably within Judicial Trustees Act, 1896 (c. 35), 
s. 3, & should be relieved from liability.—PALMER 
v. EMERSON, [1911] 1 Ch. 758; 80 L. J. Ch. 418; 
104 L. T. 557; 27 T. L. R. 320; 55 Sol. Jo. 365. 

401. No independent valuation.] —- Under a 
settlement S. was tenant for life with an ultimate 
trust, in default of children, which happened, for 
her testamentary appointees. The trustees, 
having power to invest on leasehold securities, 
invested the trust funds, with S.’s consent, on 
separate sub-mtges. of leasehold houses, un- 
finished & unlet, on a building estate of which 
the roads & drainage were in a defective condition. 
The investment was made without an independent 
or reliable valuation, & more than half of the 
value of the house was lent on each sub-mtge. 
S. died, having by will disposed of the trust- 
funds & appointed exors. The exors., with the 
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sanction of the Chief Clerk, in an action establish- 
ing S.’s testamentary appointment, had the sub- 
mtges. transferred to them by the trustees, & 
subsequently, finding them an insufficient security, 
brought an action against the trustees to make 
them personally liable for the deficiency :—Held : 
although the sub-mtges. were not improper in- 
vestments in point of form, the trustees, having 
invested the trust funds on insufficient security 
of a speculative character, & without proper 
precautions, must make good the loss; & the 
exors. having taken the transfers in ignorance 
of the circumstances attending the investment, 
were not bound by adoption or acquiescence.— 
SMETHURST v. HASTINGS (1885), 30 Ch. D. 490; 
55 L. J. Ch. 173; 52 L. T. 567; 33 W. BR. 496 ; 
1T. L. R. 335. 

-{nnotation :—Refd. Mara vr. Browne, [1895] 2 Ch. 69. 

402. -]—(1) Pitfs. brought an action for a 
declaration that an investment of £4,440, trust 
moneys on mtge. of freehold house property was 
a breach of trust, & that the mode in which the 
property was subsequently neglected was a further 

reach of trust, on the ground that the property 
was not a proper security for any part of the trust 
funds; that the trustees did not have a valuation 
made by a properly instructed & independent 
valuer; that the valuation which was in fact 
made was unsatisfactory ; that the mtgor. ought 
to have covenanted to keep the property in repair, 
& ought not to have been empowered to grant 
leases. The property depreciated in value, & 
two of the mtged. houses ceased to be let & fell 
into disrepair, & the beneficiaries contended that 
the trustees ought to have taken steps from time 
to time to ascertain the condition of the property : 
—Held: it was not proved that the property was 
of such a nature as to be wholly improper for the 
investment of trust moneys but the valuation 
obtained by the trustees was not such a valuation 
as is contemplated by Trustee Act, 1893 (c. 53), 8. 8. 

(2) In applying Trustee Act, 1893 (c. 53), 8. 9, the 
ct. will be guided by the principles which obtained 
before the passing of Trustee Act, 1888 (c. 59), 
as to the margin of value to be required. Applying 
these principles, the ct. held that the property 
was a good security for at most £3,400, & that the 
trustees must make good the balance :—Held : 
the trustees were not liable under the circum- 
stances of this case for not insisting on a covenant 
to repair, or a clause precluding the mtgor. from 
granting occupation leases or for neglect to inspect 
the mtged. property from time to time. 

(3) The maximum sum which a prudent man can 
be advised to lend on mtge. depends on the nature 
of the property & upon all the circumstances of 
the case. If the property is liable to deteriorate 
or is specially subject to fluctuations, a prudent 
man will require a larger margin for his protection 
than he would in the case of property attended 
by no such disadvantages. It is not the law when 
once a valuer has ascertained the value of a 
property, whatever its nature & whatever method 
of valuation the valuer has adopted, a trustee is 
prima facie justified in making an advance of 
two-thirds of its value.—SHAW v. CaTEs, [1900] 
1 Ch. 389; 78 L. J. Ch. 226; 100 L. T. 146. 
Annotations :—.18 to (3) Apld. He Solomon, Nore v. Meyer, 

{1912} 1 Ch. 261. Generally, Mentd. He Brookes, Brookes 

v. Taylor (1914), 58 Sol. Jo. 286. 


403. Valuation on behalf of mortgagor.|— 
Trustees lent trust erg on mtge., upon a valua- 
tion made on behalf of the mtgor. The security 











PART III. SECT. 8, SUB-SECT. 2.— 
B. (b) ili. 
400 i. No statutory obligation to take 


valuation.}—-There is no hard & fast 
rule laid down as to procuring a new 
& special valuation in every particular 


transaction in order to protect trustees. 
—CRAMPTON 0. WALKER (1893), 31 
L. R. Ir, 437.—IR. 





288 


Sect. 3.— Fiduciary owners: Sub-sect. 2, B. (b) v1. 
& iv.) 


proved greatly deficient :—-Held: the trustees 
were personally liable for the loss.—INGLE v. 
PARTRIDGE (No. 2) (1865), 34 Beav. 411: 55 
E. R. 694. 

404, —— ——.]— In 1873 trustees advanced 
£3,800 trust moneys to B. upon the security of a 
freehold house & appurtenances in the occupation 
of B., & carried on by him as a school in partner- 
ship with S. By the deed of partnership, B., as 
owner of the freehold, was to receive £300 a year 
out of the profits of the school, & in the event of 
his death, S. was to take a lease at the same rental. 
The advance was made in reliance upon the report 
of a surveyor, instructed by one of the trustees in 
his capacity of solr. to B., such report being made 
for the purposes of a previous mtge. negotiation 
with other trustees, which fell through. By this 
report the property was estimated at £5,800 on 
the assumption that a responsible tenant was 
willing to take a lease of the property at a rental 
of £400 a year. The security having proved 
insufficient :—Held: the trustees had not acted 
as prudent men in making such an advance upon 
a valuation made on behalf of the borrower, & 
must restore the trust funds.——WALCOTT v. 
LYONS (1886), 54 1. T. 786. 

405. ———- —— .}|-~ Defender, M., was trustee 
under a marriage contract, by which the wife’s 
property was settled on herself for life, excluding 
the jus mariti; &, in case she survived her 
husband, to her in fee; but, should she pre- 
decease her husband, to him for life or until his 
second marringe; & lastly, in the event of her 
predeceasing her husband. to her children in fee, 
after her husband’s decease or second marriage. 
Defender, M., & the husband & wife, who were 
also trustees, lent this trust fund on the security 
of unfinished houses in course of erection under a 
building speculation. The only valuation the 
trustees had before them was one by an architect, 
which had been obtained by the borrower, but 
they consulted defender H., who was their law 
agent, & were informed by him that there was no 
objection to the investment. The deed contained 
an immunity clause exonerating the trustees from 
‘omissions or neglect of diligence, or the insuffi- 
clency of securities, insolvency of debtors, or 
depreciation in the value of purchases.”’ Pursuers, 
the children of the marriage. while both spouses 
were alive, brought an action for a declaration 
that defender, M., & the law agent were jointly & 
severally liable to restore the fund, which had 
been lost. by the failure of the speculation :—Held : 
(1) there had been a positive breach of duty on the 
part of defender M., & he was liable, pursuers’ 
rights being contingent, & the husband & wife 
being barred from any relief against him, to 
restore the trust fund by paying it to a judicial 
factor appointed by the ct. to abide the event, 
if & when pursuers became entitled ; (2) the law 
agent was not liable, for there was no evidence to 
prove that he had been employed by the pursuers 
or any person on their behalf.—Rak ve. MEEK 
(1889), 14 App. Cas. 558, IT. L. 
say Wee eno oo-fa to (1) Refd. Wyman v. Paterson, [1900] 


~C.271 3 Katon «, Buchanan, [1911] A.C. 253. 4a to (2 
Consd. Brinsden ¢. Williams, [1894] 3 Ch. 185. “Re a. 


Mara tr. Browne, [1896] 1 Ch. 199, 
— Valuation on behalf of vendors to 





406. ---- 


mortgagor.|--In May, 1870, F. & G. the trustees 
of a will, one of whom, F., was an experienced 
farmer, « the other, G., a solr., advanced a sum 
of £2,400, part of the trust estate, along with 
another sum of £2,600 not part of the estate, 
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making together £5,000, at £4 per cent., on the 
security of a freehold farm, which in 1868 had been 
sold to the mtgor., who was farming that & 
neighbouring land on a peculiar system of hus- 
bandry. The trustees had power to advance on 
contributory mtges. In 1868, the farm had been 
valued on behalf of the vendors, of whom G. was 
one, & also the solr., at £6,895. This valuation 
was communicated to F. at the time of the mtge. ; 
& no other valuation was made. Interest was paid 
in full, but irregularly, down to Nov. 1877, since 
which time the farm, which was situated on clay 
soil, in a wet situation, had become unsaleable & 
unlettable, owing to unfavourable seasons, & had 
yielded no income. The mtgor. became insolvent. 
Upon claim by the cestui que trust against F. & 
the exors. of G., to be declared entitled to payment 
of the £2,400 & interest since Nov. 1877 :—Held: 
(1) notwithstanding that no valuation was used 
at the date of the mtge. other than the valuation 
made on behalf of the vendors at the time of the 
sale to the mtgor.; that G. the trustee, was 
himself one, & solr. of the others, of the vendors 
to the mtgor.; & that the sum advanced was 
more than two thirds of the estimated value of the 
farm; the trustees were not liable to make good 
the deficient security ; the test of liability always 
is, whether or not the trustees have acted as pru- 
dent men would have acted in dealing with their 
own property. 

(2) The ‘‘ two thirds”’ rule is not enforceable 
with exact strictness.—/?e GODFREY, GODFREY v. 
FAULKNER (1883), 23 Ch. D. 483; 52 L. J. Ch. 
821; 48 L. T. 853; 47 J. P. 676; 32 W. R. 23. 
Annotation :-—As to (1) Apld. Re Pearson, Oxley v. Searth 

(1884), 51 L. T. 692. 

407. ---—— Value deduced from price paid by 
mortgagor.|—The trustees of a settlement in- 
vested the sum of £45,000 forming part of the funds 
subject to the settlement, by way of mtge. When 
the mtge. was taken no actual valuation of the 
propery comprised in the security was made ; 

ut the greater part of the property, which was 
adjacent to the remainder, had been bought at 
public auction in the previous year by the mtgor. 
at a rate which would have given to the property 
comprised in the security the value of £7,167. 
The true value of the property at the time of the 
mtge. was, however, £6,394, so that the sum 
actually advanced by the trustees exceeded the 
two thirds value by £237 6s. 8d. The trustees 
acted under the advice of the solrs. to the trust. 
In an action against the surviving trustee for the 
payment of this sum of £237 6s. 8d. & the interest 
thereon, the trustee sought relief under Judicial 
Trustees Act, 1896 (c. 35), 5s. 3. The ct. found 
that the trustee acted honestly & not unreasonably, 
but refused to excuse him altogether; & directed 
him to make good the sum of £237 6s. 8d., no order 
being made as to the costs of the action. WAITE 
v. PARKINSON (1901), 85 L. T. 456, 
Valuator agent of mortgagor — 
Pecuniary interest in mortgage.|—-F'ry v. TAPSON, 
No. 467, post. 

409. —— Valuation for different purpose— 
Previous mortgage.|—Horuoop v. PARKIN, No. 


466, post. 
By skilled valuer.| 











410. 
EMERSON, No. 400, ante. 

411. Valuation by stranger to locality.|—Trus- 
tees were charged with the loss occasioned by 
an investment of the trust funds on insufficient 
security. The popes was & hotel in the country, 
& the trustees sent down a London surveyor 
who valued the hotel, including therein the licence, 
at nearly double the sum to be advanced. The 


PALMER v, 
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hotel turned out to be worth much less than the 
sum advanced. The trustees gave no further 
account of the circumstances under which the 
advance was made :—Held: the trustees were 
chargeable with the sum so advanced.—BuDGE v. 
Gummow (1872), 7 Ch. App. 719; 42 L. J. Ch. 22; 
27 L. T. 666 ; 20 W. R. 3022, L. JJ. 
Annotations :—Refd. Fry v. Tapson (1884), 28 Ch. D. 268: 
Brinsden v. Williams, [1894] 3 Ch. 185. 
412. .|—Fry v. Tapson, No. 467, post. 
413. Trustees acting with care & diligence.]— 
Re GODFREY, GODFREY v. FAULKNER, No. 406, 








.|—A trustee advanced trust moneys 
to a brickbuilding firm upon the security of a first 
mtge. of their premises, freehold & leasehold, & 
some of the plant. In so doing he acted upon the 
advice of his solr. & upon a favourable report & 
valuation made by a respectable firm of architects 
& surveyors. A bank of good standing, moreover, 
consented to postpone a charge of theirs to his 
mtge. The mtgors. failed three years afterwards, 
whereby their lease of that part of the property 
upon which was most of the clay & shale necessary 
for the carrying on of the business, became for- 
feited. The remainder of the property proved 
unsaleable, & rapidly went to ruin. An action 
was subsequently brought by the cestuis que trust 
to make the trustee liable for the loss sustained 
by them, & it appeared that the report & valuation 
proceeded, ex facie, in some respects upon faulty 
principles :—Held: nevertheless the trustee had 
acted as a prudent man would have acted in 
dealing with his own property, & was therefore 
not liable.-—Re PEARSON, OXLEY v. SCARTH (1884), 
51 L. T. 692. 

Annotation :—Refd. Ie Whiteley, Whiteley v. Learoyd 

(1886), 32 Ch. D. 196. 
415. ——.]—SHaw v. Catss, No. 402, ante. 


iv. Control of Legal Estate. 


416. Propriety of investment on equitable mort- 
gage—Deposit of title deed.|—An exor. & trustee, 
who had lent trust money on unsurrendered copy- 
holds, a deposit of a lease, & a bond, ordered, on 
motion, to pay the amount into ct.—WyYATr v. 
SHARRATT (1840), 3 Beav. 498; 49 EK. R. 196. 

17. Power to invest in real security.| 
—Trustees with a power to sell & to invest the 
proceeds in govt. or real securities, sold the estate, 
& received only part of the purchase-money, but 
executed a conveyance to the purchaser, on the 
back of which was indorsed a receipt for the whole 
sum, which was signed by them all. This deed, & 
the other title deeds, they retained as a security 
for the unpaid purchase-money with interest, & 
they entered into a written agreement with the 
purchaser that the deeds should remain with them 
as such security, & that he should, if required, 
execute a proper mtge. This agreement was 
signed by the purchaser, & by the trustee in whose 
custody the deeds were placed. Eight years 
afterwards the purchaser paid the principal & 
interest of his debt to this trustee, & received from 
him the deeds, including the conveyance with the 
receipt indorsed :—Held: by such payment the 
pure r did not discharge himself of his liability 
incurred by participation in the breach of trust, & 
the trustee who received the money having mis- 
applied it & absconded, the purchaser was made to 
pay it over again.—WEBB v. LEDSAM (1835), 1 
K. & J. 385; 1 Jur. N.S. 775; 69 E. R. 508. 


-innotations :—Consd. Re Bellamy & Botro pollen Board of 
Works (1883), 24 Ch. D. 387. Refd. He Flower & Metro- 
en oer of Works, Re Flower & Same (1884), 27 
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418. ——- —_— ——.]—SWAFFIELD v. NELSON, 
[1876] W. N. 255. 

Annotations :-—Apld. Want v. C 3, 9 TL. R. 
254. Refd. Ghanaian v. Browne (1p02\ TL. .. Ch '465. 
419. No written security — Covenant by 

mortgagor to surrender property.|—-By an _ ante- 

nuptial settlement, a sum of stock was settled 
upon certain trusts for the benefit of the wife & 
children of the marriage. The settlement con- 
tained powers for the trustees to sell the trust 
fund & re-invest the proceeds in Govt. or real 
securities. By a contemporaneous memorandum, 
which was executed by the father, the wife, & the 
intended husband, & indorsed upon the deed of 
settlement, the trustees were empowered to ad- 
vance any portion of the trust fund to the owners 
or lessees of Vauxhall Gardens, upon mtge. either 
as first, second or third mtgees., for such time & 
at such rate of interest as the trustees might think 
fit. The trustees lent the whole of the trust to 
three persons, who, afterwards became the joint 
proprietors of & partners in Vauxhall Gardens, 
but no written security was then taken by the 
trustees. One of the three proprietors of Vauxhall 

Gardens subsequently retired from the partner- 

ship. Some time afterwards, the trustees obtained 

a covenant from the two remaining partners to 

surrender the Vauxhall Gardens by way of 

mtge., subject to two prior charges. This mtge. 
eventually proving a wholly inadequate security 
for the trust fund, a suit was instituted to compel 
the trustees to reinstate the stock :—Held : under 
the circumstances, the trustees must be considered, 
in having made the advance without security, & 
in having afterwards accepted the covenant of 
two only of the three joint debtors, to have mis- 
applied the trust fund, & they had subjected them- 

selves to the liability of replacing it.—FOWLER v. 

ReEYNAL (1851), 3 Mac. & G. 500; 21 L. J. Oh. 

121; 18L. T. 0.8. 113; 15 Jur. LOLO; 42 KM. R. 

353, L. C. 

inn Bete :—Distd. Lockhart vw. Roilly, Reilly ». Lockhart 
(1856), 25 L, J. Ch. 697. 

420. --— Second or subsequent mortgage.|— 
An estate of the value of £50,000 was subject to a 
first mtge. of £10,000 & to two others, for £11,000 
& £6,800, & between the second & third there was 
a dispute as to priority. A trustee advanced 
£1,008 trust money on the security of an assign- 
ment of an equal amount of the £6,800 :—Held : 
this was a breach of trust.--NorRRIS v. WRIGHT 
(1851), 14 Beav. 291; 51 EH. it. 208. 


Annotations :--Refd. Mucleod v. Annosloy (1853), 17 Jur. 
698: Smilthwick o. Smithwick (1861), 56 L. T. 23. 


421. -—— .——.]——Mr. James Lockhart, the 
younger, & Mr. Ellis were trustees, who had been 
parties to what the ct. has held to be a breach of 
trust in lending trust moneys upon improper 
securities, improper in these respects, that the 
value of the property which was the subject of the 
securities was insufficient & that they were second 
mtges., the legal estate being outstanding (Lorp 
CRANWORTH, C.).--LOCKHART v. RBILLY, RE(LLY 
v. LOCKHART (1857), 1 De G. & J. 4643; 27 L. J. Oh. 
54; 44 EB. R. 8u3, L. C. 

Annotations :-—Mentd. He Cochran's Estate, De Wolf »v. 
Lindsell (1868), L. R. 5 Kg. 209; Robinson v. Harkin, 
(1806] 2 Ch. 415. 

422. ——.]— Re ROBERSON, CAMPKIN v. 
BarTon, [1883] W. N. 110. 

42' 








3. —_— ——.]—Smeruurst v. HASTINGS, 

No. 401, ante. . 
424, —-— —-—.] — The trustees of a ssa 
settlement were thereby directed to invest the 


trust funds in, among other alternative modes of 
investment, govt. securities of India, or on freehold, 
copyhold, leasehold, or chattel real securities in 
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England, Wales, or Ireland, & were empowered 
to vary investments with the consént of the 
husband & wife during their joint lives. Lands in 
Ireland, which were already subject to mtges. for 
£4,700 & £2,460, were further mortgaged for a 
sum of £17,900, which was by subsequent pay- 
ments reduced to £12,150. There were three 
sub-mtges. of the last-mentioned mtge. for the 
sums of £4,000, £2,153, & £5,000 respectively. 
The trustees of the marriage settlement, without 
the consent of the wife, sold out India stock 
forming part of the trust funds, & invested the 
proceeds thereof on a transfer of the third sub- 
mtge. for £5,000. They took no legal advice as to 
the propriety of this investment before making it. 
In an action against the surviving trustee of the 
settlement for breach of trust :—-Held: without 
deciding whether a puisne mtge. on land in 
Treland is of necessity & in all cases an improper 
investment for trust funds, an investment of such 
a nature as the trustces had madc in the case before 
the ct. was a breach of trust, & in the circum- 
stances, deft. ought not to be relieved from 
liability in respect thereof under Judicial Trustees 
Act, 1896 (c. 35), s. 3.—CHAPMAN v. BROWNE, 
[1902] 1 Ch. 785; 71 L. J. Ch. 465; 86 L. T. 744 ; 
18 T. L. R. 482, C. A. 

Annotationns :—~ Refd. tc Dive, Dive v. Roebuck, [1909] 1 Ch. 

328; Palmer v. Kmerson (1911), 104 L. T. 557. 

425. Effect of trustee indemnity 
clause.|— Trustecs lent trust moneys on a second 
mtge. of house property greatly out of repair, & 
the principal part was lost :—Held: they were 
liable as for a breach of trust, notwithstanding a 
trustce indemnity clause declaring they should 
not be liable for the insufficiency or deficiency in 
value of any securities, except through their wilful 
default.-—DRoOsIER v. BRERETON (1851), 15 Beav. 
221; 561 i. RR. 621. 

42 ——.|— Trustecs sold a tene- 
ment, the property of the trust to one of seven 
bencficiaries under the trust deed, the price in 
terms of the contract. being payable, in May, 
1874, In Nov. 1874, the purchaser being unable 
to pay £12,000 of the price, was allowed to retain 
It on Joan. As security for the loan, he conveyed 
to the trustees three houses, including his purchase 
from the trust, upon each of which there were 
prior incumbrances to an amount exceeding two 
thirds of the estimated value as stated by the 
borrower. Besides these sccurities the trustees 
held the personal obligation of the borrower & 
his father in law ; both of whom were engaged in 
trade. Some of the other beneficiaries remon- 
strated in 1874, & again in 1880; but the money 
was allowed to remain on these securities until 
1884, when the borrower & his father in law 
became bkpt., & about £10,000 was lost to the 
trust. The trust decd contained a clause empower- 
ing the trustees to lend out the proceeds & other 
funds of the trust on ‘‘ such securities heritable or 
personal” as they might think proper; & an 
immunity clause declaring that the trustees should 
not be liable for ‘‘ omissions, errors, or neglect of 
lInanagement.” The same law agent acted for 
the trustees & the borrower :—Held : the trustees 
had not acted with perfect impartiality between 
the beneficiaries, nor had they brought to the 
management the same care & diligence which a 
man of ordinary prudence would have exercised 
in his own concerns; in these circumstances 
neither the immunity clause nor the authority to 
lend on personal security were sufficient to protect 
them, & they were personally liable to make good 
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the deficiency in the trust funds.—KNOoXx 1, 
MACKINNON (1888), 13 App. Cas. 753, H. L. 
Annotations :—Apld. Rae v. Meek (1889), 14 App. Cas. 558; 

Wyman v. Paterson, [1900] A. C. 271. 

427. Onus of proof on trustee.|/— 
There is no inflexible rule that a trustee must not 
invest on the security of a second mtge., but if he 
does so the onus is on him to show that it was a 
proper investment.—WANT v. CAMPAIN (1893), 9 
T. L. R. 254. 


Annotation :—Folld. Re Somerset, Somerset v. Poulett, 
[1894] 1 Ch, 231. 

428. Propriety of investment on contributory 
mortgage— Express power so to invest.) — Ke 
GODFREY, GODFREY v. FAULKNER, No. 406, ante. 

429. .]—In the absence of an express 
power it is a breach of trust for trustees, having an 
ordinary power to invest on ‘‘ real securities,”’ to 
invest on a contributory mtge. of freeholds.— 
WEBB v. JONAS (1888), 39 Ch. D. 660; 57 L. J. Ch. 
671 ; 58 L. T. 882; 36 W. R. 666; 4 T. L. RR. 
508. 

Annotations :—Folld. Re Dive, Dive v. Roebuck, [1909] 1 Ch. 
328. Refd. Re Walker, Walker v. Walker (1890), 59 
L. J. Ch. $86; Field v. Field, [1894] 1 Ch. 425. 

430. Different sets of trustees — Claiming 
under different instruments.|—-There is not so 
strong an objection to a contributory investment 
where there is the same set of trustees for different 
children or grandchildren as there is when there 
is a contributory mtge. in the names of two 
different sets of trustees claiming under 
two different instruments (KEKEWICH, J.).—He 
WALKER, WALKER v. WALKER (1890), 59 L. J. Ch. 
386; 62 L. T. 449. 

Annotation :—Retd. Re Somerset, Somersct v. Poulett, [1894] 

th. 231. 

431. ——— Leaseholds—Speculative character of 
property.|—The trustee of a will was directed to 
invest the trust funds ‘‘ in his own name or under 
his legal control”? in, amongst. other modes of 
investment, freehold, copyhold, leasehold, or 
chattel real securities. He invested a sum of 
£2,000, part of the trust funds, on a contributory 
mtge. of certain leasehold flats held under leases at 
substantial rents. The security was introduced 
by a surveyor to the trustee’s solr., who recom- 
mended it to the trustee & suggested same sur- 
veyor as a suitable person to value the property 
on the trustee’s behalf. The trustee appointed 
the surveyor & it was arranged that he should be 
paid a fee only in the event of the mtge. going 
through. The surveyor made his report, from 
which it appeared that the property was of a 
speculative character, but the surveyor neverthe- 
‘ess advised that it formed a good security for the 
sum proposed to be advanced by the trustee & his 
co-mtgee. The trustee, relying on the advice of 
his solr. & on the report, advanced the £2,000. 
The mtgor. subsequently became insolvent, & the 
trustee & his co-mtgee. were compelled to sell the 
property under their power of sale, with the result 
‘hat the greater part of the £2,000 advanced by 
‘he trustee was lost. In an action against the 
trustee for breach of trust :—Held: the invest- 
ment was improper & a breach of trust ; in making 
it the trustee, although he had acted honestly, had 
not acted ‘‘ reasonably,’’ & he was therefore not 
antitled to be relieved or excused from personal 
liability under Judicial Trustees Act, 1896 (c. 35), 

3.—Re DIVE, DIVE v. RoEBuUCK, [1909] 1 Ch. 

328; 78 L. J. Ch. 248; 100 L. T. 190. 

432. -| — Re MASSINGBERD’S SETTLEMENT, 

(LARK v. TRELAWNEY, No. 391, ante. 

433. Propriety of investment in undivided 
share.|—It is perfectly true that there is no 
absolute rule that you may not invest on an 
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undivided share (BYRNE, J.).—Re TURNER, 
BARKER v. IVIMEY, as reported in [1897] 1 Ch. 536. 


Annotations :-—Mentd. Re Roberts, Knight v. Roberts 
(1897), 76 L. T. 479; Re Stuart, Smith v. Stuart, [1897] 
2 Ch. 583; He Barker, Ravenshaw v. Barker (1898), 46 
W. R. 296; Head v. Gould, [1898] 2 Ch. 250: Re Linsley, 
Cattley v. West, [1904] 2 Ch.°785; Re Mackay, CGriesse- 
mann v. Carr, [1911] 1 Ch. 300. 


vy. Proportion of Valuation Allowed for Investment. 


See, now, Trustee Act, 1925 (c. 19), s. 8. 

434. General rule.) SHAW v. CATES, No. 402, 
ante. 

435. Two thirds rule — Proposed security free- 
hold—Freehold land.|—Semble: so much as two 
thirds of the value should only be advanced upon 
property of a permanent value, as frechold land, & 
not upon houses or buildings; still less upon 
buildings used in a trade, & whose value depends 
upon the absence of competition in that. trade.— 
STICKNEY v. SEWELL (1835), 1 My. & Cr. 8; 40 
E. R. 280. 

Annotations :-—Consd. Phillipson vr. Gatty, Gatty v. Phillipson 
(1848), 7 Hare, 516; Farrar v. Barraclough (1854), 2 
Sing & G. 2313) Re Olive, Olive v. Westerman (1886), 34 
Ch. D. 70. Refd. Budge ». Gummow (1872), 7 Ch. App. 
719; Brinsden v. Williama, [1894] 3 Ch. 185. 


436. Freehold houses.) — Trustees 
were directed by a will to place the trust moneys 
in the public funds, or on some good & approved 
freehold or leasehold securities, at interest. The 
trustees, acting bond fide, had, in 1828, upon the 
report of a surveyor, who had valued the property 
at £3,500, & the annual rental at £175, lent £2,600, 
part of the trust moneys, upon a mtge., with 
powers of sale of the valued property, & which 
consisted of four freehold messuages, at the time 
in an unfinished state, the actual yearly rent of 
which being only £105. The mtgor. having 
become insolvent, the trustees sold the property 
in 1836, which then realised less than the amount. 
lent by £353 4s. 2d., & that sum was lost to the 
estate. In a suit by a cestui que trust, the ct. 
declined to charge the trustees with the loss, «& 
allowed them their costs of suit, & their costs, 
charges & expenses.—JONES v. LEWIS (1840), 3 
DeG. &$m.471; 18 LJ. Ch. 480; 14 1.1. 0.8. 
35 13 Jur. 877; 64 KH. R. 566. 
aera ahaa Re Olive, Olive v. Westerman (1886), 


$4 Ch. 

437. Agricultural freehold.| ---(1) A 
power to invest trust moneys on real security in 
Ireland authorises a loan on leaseholds for lives, 
perpetually renewable at a head rent. 

(2) The general understanding is, that a trustce 
should only lend to the extent of two thirds of the 
value on agricultural frecholds, & to the extent. of 
one half on frechold houses. Semble: also, one 
half is the limit in the case of a leasehold renewable 
for ever at a large head rent. 

_ (3) Trustee made liable for a loss on a mtge. 
Investment, he not having taken due precautions 
to ascertain the value of the property mortgaged. 

(4) Incumbrancer pendente lite held not an in- 
dispensable party to a suit to recover the fund.-— 
MACLEOD v. ANNESLEY (1853), 16 Beav. 600; 22 
L. J. Ch. 633; 21 L. T. O. S. 403; 17 Jur. 608 ; 
IW. R. 250; 51 EK. R. 912. 

-{nnotation :—.{s to (2) Refd. dte Olive, Olive v. Westerman 


(1886), 34 Ch. D. 70. 

438. J—(1) Trustees invested 
trust money on the security of a 5 per cent. mtge. 
of a freehold brickfield, with buildings, machinery 
& plant affixed to the soil, being advised by com- 
petent valuers that the property was a good 
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security for the amount invested. The valuers’ 
report was in fact based upon a valuation of more 
than double the amount invested, & upon the 
supposition that the concern was going, but the 
report did not state this, nor distinguish between 
the value of the land & that of the buildings, 
machinery, etc. The trustees acted bond fide but 
acted upon the report without making any further 
inquiries. The security having failed :—Held : the 
trustees had not acted with ordinary prudence, & 
were liable to make good the money, with interest 
at 4 per cent. from the date of the last payment ; 
& the tenant for life was not liable to return to the 
trustees 1 per cent., which was claimed on the 
ground that the higher interest was due to its 
being a hazardous security. 

(2) Upon the general law applicable to this 
case I .have only to observe further that whilst 
trustees cannot delegate the execution of the 
trust, they may, as was held by this Ifouse in 
Speight v. Gaunt (1883), 9 App. Cas. 1, avail 
themselves of the service of others wherever such 
employment is according to the usual course of 
business (LORD WATSON). 

(3) The cts. of equity in Mngland have indicated 
& given effect to certain general principles for the 
guidance of trustees in lending money upon the 
security of real estate. Thus it has been laid down 
that in the case of ordinary agricultural land the 
margin ought not to be Jess than one third of its 
value; whereas in cases where the subject of the 
security derives its value from buildings erected 
upon the land or its use for trade purposes, the 
margin ought not to be less than one half (LORD 
WATSON).—-LEAROYD v, WHITELEY (1887), 12 
App. Cas. 727; 571. J. Ch. 390; 58 LT. 933 36 
W. RR. 7213; 38 T. LL. RR, 813, LE. 1.3 affg. S.C. 
sub nom. Re WITELEY, WHITELEY v. LEAROYD 
(1886), 838 Ch. D. 847, CL A. 
slnnotations :--.18 to (1) Consd. Ate Partington, Partington 

». Allen (1887), 67 L. oT. 654; Re Salmon, Priest v. 

Uppleby (1889), 42 Ch. D. 3525 Shefleld & South York- 

shiro Pormanent. Bldg. Soc. . Alizlewood (L889), 44 

Ch. D. 412. Apld. ita v. Mook (1889), 14 App. Cas. 558, 

Refd. Knox +. Mackinnon (1888), 13 App. Cas. 753; 

Blyth », Fladgate, Morgan vw Blyth, Smith ov. Blyth, 

Fisvly bt Ch. 337; Hsrinsden vr. Willama, [1804] 8 Ch, 

185; Mara». Browne, [1895] 2 Ch. 693; #te Hunt's S. I., 

Bulteel wo Lawdeshayne, [1905] 2 Ch. 418; Katon oo, 

Buchanan, [1911] A.C. 253, ots do (2) Consd. Jee Parting 

ton, Partington 7. Allen (1887), o7 L. T. 654. Ae to (3) 

Apld. /te Salmon, Priest. o. Uppleby (1889), 42 Ch. D. 

351. Refd. Webb wv. Jones (1888), 36 W. Rt. 666. 

Generally, Refd. Re Somerset, Somerset v. Poulett, [1894] 

1 Ch. 231; de Chapman, Cockk 9» Chapman, [1896] 

2Ch. 763; Re Turnor, Barker v. Ivimey, [1897] 1 Ch. 536. 

ryan Re Brogden, Billing v. Brogden (1888), 38 Ch. D. 

OO, 

439. ——— Houses or buildings -— Buildings used 
in trade—Value dependent on absence of trade 
competition.| — STICKNEY v. SiswkLuL, No. 4365, 
ante. 

440. ---— Not enforceable with exactness.] — 
Re GopFREY, GODFREY v. FAULKNER, No. 406, 
ante. 

441. -—_—— Depreciation of security—-Duty to call 
in part of mortgage.|—(1) Trustees who retain 
mtges. on real property created by their testator 
& authorised us investments by the terms of his 
will, will not be held liable for loss occasioned by 
the depreciation in value of land where they have 
acted with reasonable care, prudence, & circum- 
spection. 

(2) It is not the absolute duty of trustees to 
have their mtge. securities valued by a profes- 
sional valuer, & then to call upon the mtgees. to 
reduce the amount secured so as to bring it within 
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Sect. 3.—Fiduciury owners: Sub-sect. 2, B. (b) v., 
(c) & (d).) 

the two-thirds limit.—Re CHAPMAN, COCKS 1. 

CHAPMAN, [1896] 2 Ch. 763; 65 L. J. Ch. 892 5 75 

L. T. 196; 45 W. R. 67; 12 T. L. R. 625; 40 

Sol. Jo. 715, C. A. 

Annotations :—As to (1) Consd. Rawsthorne +. Rowley 
(1907), 78 L. J. Ch. 235, n. As to (2), Consd. Shaw v. 
Cates, [1909] 1 Ch. 389. Generally, Refd. Jackson ¥. 
Dickinson, [1903] 1 Ch. 947. Mentd. Re Roberts, Knight 
v. Roberts (1897), 76 L. T. 479. 

442. Not justifiable in all cases—-Once value 
ascertained.|-——Suaw v. CaTEs, No. 402, ante. 

443. One-half rule—Freehold houses.| — MAc- 
LEOD v. ANNESLEY, No. 437, ante. 

; Leasehold—Perpetually renewable.|— 

MACLEOD v. ANNESLEY, No. 437, ante. 

445, .| — Trustees having power to 
make investments of trust moncys upon securities 
in K. & W., including leaseholds for terms of years, 
invested trust moneys upon mtge. of a leaschold 
property which consisted of cottages. The evi- 
dence showed that a proper valuation of the pro- 
perty was not obtained by the trustees, & that 
the sum advanced by them was about two thirds 
of the real value of the property, which subse- 
quently became depreciated :—Held: the invest- 
ment was not fit & proper for the trustees to make ; 
the trust moneys were advanced upon an insuffi- 
cient security, & the trustees must make good the 
loss which had been occasioned to the trust estate. 

No one ever said that the rule as to lending not 
more than one half the value of house property 
was @ hard & fast rule. When applying that rule 
all the circumstances must be looked at (Kay, J.). 

Trustees when they are lending trust money 
upon house property should tell their valuers that 
they are lending trust moneys & that they do not 
desire to Jend more than one half the actual value 
of the property. They should ask for a valuation 
which would enable them to judge whether they 
are justified in lending the amount they propose 
to lend (KAY, J.).—Ae OLIVE, OLIVE 7. WESTER- 
MAN (1886), 34 Ch. D. 70; 56 L. J. Ch. 755 55 
1. T. 833 513. P. 38. 

Annotation + -Consd. Re Partington, Partington v. Allen 
(1887), 67 1. T. 654. 
~—--— ~---— Sub-mortgage.|—See No. 401, ante. 
446. ——-_- Buildings—Trade buildings. |—"T'rus- 

tees had power to invest upon such securities as 

they should approve :—Held: they were bound 
nevertheless to exercise a careful discretion in 
selecting a security, as to value; & an investment 
in trade buildings, not’ having ascertained that 
they were at least worth twice the money invested, 
was a breach of trust.—STRETTON v. ASHIMALL 

(1854), 3 Drew. 9; 24 L. J. Ch. 2773 3 WLR. 4; 

61 i. RR. 804, 

ee ee Re Olive, Olive v. Westerman (1886), 

abe 2), . 


3 


447, -—— 
No. 438, ante. 

448. ——- ——- —---.] -- PALMER v, EMERSON, 
No. 400, ante. 

44. ——.|— Horny v. GREEN (1884), 1 

















——— .|— LEAROYD v. WHITELEY, 


9. 2 ae te 
T. L. RR. 116. 
450. -- — ---—.|—Fry v. Tapson, No. 467, post. 
451. --— Not enforceable with exactness.| — 
die OLIVE, OLIVE v. WESTERMAN, No. 445, ante. 
52. ——- ——-.] — PALMER v. EMERsoN, No. 
400, ante. 


(c) Form of Alortgage to Trustees. 

453. Proviso that money shall not be called in— 
For stated period of years.|—Under a power to 
invest trust money *‘ on real securities,’’ a trustee 
lent it to a railway co., on the usual assignment of 


——— 
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the ‘“‘ undertaking,” tolls, ctc., the principal not 
payable till seven years :—Held: whether real 
security or not, the investment was improper.— 
MANT v. LEITH (1852), 15 Beav. 524; 21 L. J. Ch. 
719; 16 Jur. 302; 51 E. R. 641. 

454. Exclusion of power of sale.]—— A widow, a 
tenant for life, desiring an increase of income, 
induced a trustee to invest, out of a trust fund, a 
sum exceeding two thirds of its value on mtge. of 
copyhold house property at interest at £5 per 
cent. After the rents had become insufficient to 
pay the interest, her daughter, on her marriage, 
became entitled to one fourth of the trust fund. 
The trustee having stated to the husband & wife 
the deficiency in the widow’s income & its cause, 
they accepted a small sum of money in hand in 
lieu of their one fourth, & made no objection for 
ten years, when the widow died. Becoming then 
entitled to the remaining three fourths parts of 
the fund, they sought by suit to charge the trustce 
with the deficiency :—Held: they had so far 
acquiesced in the investment & could not complain 
of it; it was not a breach of trust for a trustee to 
take a mtge. not containing a power of sale.— 
FARRAR v. BARRACLOUGH (1854), 2 Sm. & G. 231 ; 
2W. 1. 244; 65 E.R. 378. 

455. ——— Retention of personal covenant to 
pay by mortgagor.|—The trustees of a settlement 
invested part of the settled funds on a mtge. 
security which turned out insufficient, & it not 
appearing that they took due precaution to ascer- 
tain the sufficiency of the security. In such a 
case, the personal covenant of the mtgor. to pay 
the principal money should not be dispensed with. 
— LOCKHART v. REILLY, REILLY v. LOCKHART 
(1855), 24 L. T. O. S. 3163; 3 W. R. 227, L. C, 

456. Joint account clause — Power of sale exer- 
cisable by survivor.|—Mortgage in fee to A. & B. 
with power ‘‘ to them, their heirs or assigns,’’ to 
sell & give receipts for the purchase-money, & to 
reimburse ‘‘ themselves & himself’’ out of the 
proceeds; & it was declared that the money 
advanced belonged to them on a joint account, & 
that the receipt ‘‘ of the survivor” should be a 
sufficient discharge for the principal, etc., remain- 
ing due at the death of either :~—Held: the sur- 
vivor of A. & B. could make a good title to a 
purchaser under the power of sale.—HIND v. 
POOLE (1855), 1 K. & J. 383; 3 Eq. Rep. 449; 1 
Jur. N.S. 871; 3 W. R. 331; 69 EK. BR. 507. 

457. - Whether court will go behind clause.| 
——-In 1840 property was mortgaged to W. in fee, 
there being nothing in the mtge. deed to show that 
he was not the beneficial owner of the mtge. 
money. He diced in 1842, having by his will 
devised & bequeathed his real & personal estate 
to three trustees, of whom his wife was one, on 
trusts for the benefit of his wife & children, & 
having appointed the same three persons exors. 
He also devised & bequeathed his trust & mtge. 
estates to the same three persons, subject to the 
trusts & equities affecting the same respectively. 
The widow alone proved the will, & alone acted as 
trustee. The other two trustees disclaimed the 
trusts. In 1854 the widow obtained a decree 
absolute foreclosing the mtge. In 1865, she, by a 
deed indorsed on the mtge. deed, conveyed the 
property, without receiving any pecuniary con- 
sideration for it, to K., C. & B., in fee, as joint 
tenants at law & in equity. The conveyance con- 
tained a recital that testator held the mtge. 
money on an account under which K., C. & B. 
were then solely entitled thereto as was thereby 
acknowledged, whereby the widow, as trustee 
under testator’s will, was trustee only of the pro- 
perty of K., C. & B., & they had requested her to 
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convey it to them. On a subsequent sale of the 

property by persons who had purchased it from 

K., C. & B., the purchasers required evidence of the 

truth of the recital in the deed of 1865 that K., 

(. & B., were entitled to the mtge. moncy, &, 

assuming that testator was a trustee of the mtge. 

money, the purchasers required the vendors to 
show that the property sold was comprised in the 
trust; that K., C. & B. were duly appointed to 
succeed testator in the trust; & that they had an 
effectual power of sale & of giving a receipt for 
the purchase-money :—Held: it would be con- 

trary to the practice of the ct. to go behind a 

recital evidently framed for the purpose of keeping 

notice of trusts off the conveyance; & a good title 
had been shown by the vendors.—Re HARMAN & 

UXBRIDGE & RICKMANSWORTH Ry. Co, (1883), 24 

Ch. D. 720; 52 L. J. Ch. 808; 49 L. T. 130; 31 

W. R. 857. 

Annotations :—Distd. Re Blaiherg & Abrahams, [1899] 2 
Ch. 340. Consd. Re West Hardy’s Contract, {1904] 
1 Ch. 145. Apprvd. Re Chafer & Randall's Contract. 
(1916) 2 Ch. 8. Distd. #e Balen & Shepherd’s Contract, 
[1924] 2 Ch. 365. Refd. Re Soden & Alexander’s Contract, 
{11918} 2 Ch. 258, 

458. ——-  -—--.] — If trustees are lending 
money on mtge. the trustees do not disclose the 
trust on the face of the deed... . The recital runs 
or the deed in substance shows that the money is 
the money of the trustees belonging to them on a 
joint account & so it is in law, & they may be 
trustees simply for the equitable owner or for 
several (CHITTY, J.).—CARRITT v. REAL & PER- 
SONAL ADVANCE Co. (1889), 42 Ch. D. 263; 58 
lL. J. Ch. 688; 61 L. T. 1683 37 W. R. 6773 5 
T. L. R. 559. 

-tnnotations :~-Consd. Re West & Hardy's Contract, [1904] 
1Ch. 145. Apid. Hille. Peters, (1918] 2 Ch. 273. Refd. 
Re Richards, Humber +, Richards (1890), 45 Ch. 2. 589; 
Taylor vr, London & County Banking Co., London & 
County Banking Co. «. Nixon, [1901] 2 Ch, 2315) Rimmer 
vr. Webster, 11902) 2 Ch. 163; Walker v. Linom, (1907] 
2 Ch. 104, 

459, -—— ; A firm of solrs. advanced on 
mtge. of certain freeholds a sum of money which 
was expressed in the mtge. deed to belong to the 
intgees., one of whom was a member of the firm, 
on a joint account. The money was in fact ad- 
vanced as to one moiety by trustees out of the 
trust funds, & as to the other moiety by the firm 
out of their partnership assets. The security 
contemplated advances on the footing of equality, 
& contained no unusual provisions. The firm 
acted on the occasion of the mtge. as the solrs. 
of the trustecs, & advised the investment, & 
subsequently became bkpt. The mtged. property 
was not at any time a sufficient security for the 
money advanced :—Held: the firm were involved 
in a breach of trust, on the ground that the security 
was inadequate, & it ought to have been taken in 
the names of the trustees, & for omitting to advise 
the trustees that the investment was a breach of 
trust the firm might be answerable in damages, 
but the benefit acquired by the firm under the 
security was one which was in the contemplation 
of the parties at the time of the advance, & was 
not a sufficient ground for declaring the firm to be 
trustees in the whole or in part of their moiety of 
the mtge. debt & security, & consequently the 
trustees were not entitled to be paid out of the 
security in priority to the persons claiming under 
the tirm.—Sroxes v. PRANCE, [1898] 1 Ch. 212; 
67 L. J. Ch. 69; 77 L. T. 595; 46 W. R. 183; 
42 Sol. Jo. 68. 

460. ——.]— A contract was entered into 
for the sale of property which was subject to a 
mtge. to two persons. The mtge. deed contained 
the usual statement that the money belonged to 
the mtgees. on a joint account. By inadvertence 
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it was disclosed to the purchasers that the mtge. 
money was held on the trusts of a settlement of 
which the mtgees. were not the original trustees :— 
Held: the purchasers were entitled to require 
that it should be shown that the mtgees. were the 
duly appointed trustees of the settlement.—Re 
BLAIBERG & ABRAHAMS, [1899] 2 Ch. 340; 68 
L. J. Ch. 578; 811. T. 75; 47 W. BR. 6843 43 
Sol. Jo. 625. 
Annotations :-—Refd. Re Arran & 
Contract. (1912), 81 L. J. Ch. 547; 
Contract, [1916] 2 Ch. 8. 


See Law of Property Act, 1925 (c. 20), s. 113. 

461. Proviso for reduction of interest on punc- 
tual payment—Payment punctual but no reduction 
-~—Liability of trustee for money had & received. |~— 
Deft., as trustee of a certain marriage settlement, 
invested money on a mtge. of pltf.’s land. The 
mtge. deed provided for interest at the rate of 
o per cent., but contained a proviso for the re- 
duction of the rate to 4 per cent. on punctual pay- 
ments. <All the payments of interest) except the 
first had been punctual, but, through pltf.’s 
ignorance of the proviso for reduction of the 
interest, they had been made at the rate of 5 per 
cent. In an action by pltf. to recover from deft., 
the trustee, the extra 1 per cent. paid under this 
mistake :— Held: the action was rightly brought 
against) the trustee; the only contract was 
between pltf. as mtgor. & deft. as mtgee, ; money 
had been received under that contract by the 
mtgee.; & he alone could be asked or required 
to repay it.—-KING v. STEWART (1892), 66 TL. T. 330. 

462. Proviso against grant of occupation leases 
---By mortgagor.) -—- Suaw v. Catms, No. 402, 
ante. ' 

463. Covenant by mortgagor to keep premises in 
repair.|—Suaw v. Cares, No. 402, ante. 


Knowlsden & Creer’s 
Re Chafer & Randall’s 


(d) Employment of Agents, 

See Trustee Act, 1925 (c¢. 19), 8. 2385 Trusts & 
TRUSTEES 35 & compare EXEcuTors, Vol. XXIV,, 
pp. 664, 665, Nos. 6010-6922. 

464. Power to employ agents —General rule.| — 
LEAROYD v. WHITELEY, No. 438, ante. 

485, -——- -— .| ~Funds, subject to the trusts 
of a settlement, were invested in Kxchequer bills, 
on the sale of which the proceeds were paid to the 
account of a firm of solrs., F., S., & E., at their 
bankers. The funds were afterwards advanced 
on a mtge. of house property in a new neighbour- 
hood, & of inadequate value. At that date there 
were no trustees of the settlement, & the mtge. 
was taken in the names of S. & two other persons 
who were then proposed, & shortly afterwards 
appointed new trustees, & never repudiated the 
transaction. S. was the member of his firm who 
acted for them in all the matters, & for the work 
which he did the firm, by arrangement, received, 
at the time when the money was advanced, pay- 
ment for their bill of costs out of the funds. The 
mtge. proved to be an insufficient security, & in an 
action against the trustecs it was held that they 
were jointly & severally liable to make good the 
loss sustained. The property not having been 
sold, or the trust funds replaced, beneficiaries 
sought to make the firm of solrs. liable for the loss 
of the funds on the ground of negligence, though 
S.’s partners had not had any personal knowledge 
of the property at the time when the mtge. trans- 
action was completed :—Held: (1) in all that S. 
had done in the matter of the mtge. he acted 
within the scope of his authority as a partner, his 
firm must be taken to have had knowledge that 
the security was, for trustees, improper, & conse- 
quently, they were implicated in & jointly & 
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(e).] 

severally liable for the breach of the trust; &, 
further, the judgment which had been recovered 
against S., as one of the trustees, had not dis- 
charged his partners from liability ; (2) though 
there had not been an express retainer, the 
relation of solr. & client might be inferred from 
the acts of the parties; it subsisted between the 
firm & the trustees, & the firm were liable in dis- 
charge of the duty which had been undertaken to 
the clients ; (3) the liability extended to the estate 
of a member of the firm since deceased. 

A trustee cannot delegate the execution of the 
trust; all that he is entitled to do is to avail 
himself of the services of others wherever such 
employment is, according to the usual course of 
business (STIRLING, J.).—BLyTH v. FLADGATE, 
MORGAN v. BLYTH, Smiru v. BuyTH, [1891] 1 Ch. 
337; 60 L. J. Ch. 66; 63 1. T. 546; 39 W. R. 
422; 7T. L. R. 29. 

Annotationa :—As to (1) Consd. Mara ». Browne, [1895] 
Bl ae: Refd. fe Turner, Barker +, Ivimey, [1897] 1 
466. Agents must be competent.|— ‘Trustees are 

bound to employ competent solrs. & agents ; 

therefore, where trustees lent trust funds upon 
mtge., & their solr. accepted without inquiry an 

abstract & a valuation made for the purpose of a 

previous mtge., & it afterwards turned out that 

the solr. for the mtgor. had concealed the fact that 
since the date of the mtge. & valuation two other 
mtges. had been effected, & loss resulted to the 
trust estate in consequence :—Held: the trustees 
were liable to make good the loss to their ceslitis 

que trust.—HOPGOOD v, PARKIN (1870), I. RR. 11 

q. 745 22 L. T. 772; 18 W. R. 908. 

Annotations :-—Consd, Ae Speight, Speight o. Gaunt (1883), 
aA ra rs > dee Partington, Partington wo, Allen (1887), 
a de o DOG, 

467. Agent must be employed within scope of 
his business.|—'The rule that trustees, acting 
according to the ordinary course of business, & 
employing agents as prudent) men of business 
would do on their own behalf, are not liable for 
the default of the agent so employed, is subject to 
the limitation that the agent must not be employed 
out of the ordinary scope of his business. ‘Trustees 
empowered to invest on mtge. lent under the 
advice of their solrs. a sum of £5,000 upon mtge. 
of a freehold house & grounds at Liverpool, valued 
to them at from £7,000 to £8,000. ‘Nhe trustees 
did not exercise their own judgment as to the 
choice of a valuer, but accepted the suggestion of 
their solrs. that a London surveyor who had 
introduced the security to them, & was in fact the 
agent of the mtgor. with a pecuniary interest in 
the completion of the mtge. should, value the 
property for the trustees, & they acted upon the 
report of this valuer, which was of an inflated 
character. The mtgor. afterwards became bkpt., 
& the property would not realise the sum 
advanced :—Held: the trustees were jointly & 
severally liable to replace the sum advanced, with 
interest at 4 per cent. from the date of the loan. 

In investing trust money upon mtge. of house 
prope trustees ought not to lend more than 

alf the value.—FRyY v. Tapson (1884), 28 Ch. D. 

268; 54 L. J. Ch. 224; 61 L. T. 8326; 33 W. R. 113. 

Annotations :—Consd. He Whiteley, Whiteley v. Learoyd 


pest): - Ch. D. 347. Refd. Dewar v. Brooke (1885), 52 


T 0: He Partington, Partington v. Allen (1887), 57 

7 di 654 ; ke Somerset, Somorset ». Poulett, [1894] 

1 Ch. 231. Mentd. Sheffield & South Yorkshire Permanent 
Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 412. 

468. Solicitor — Fraud — Liability of trustee.) — 

Semble: a trustee is liable for the loss of a trust 


fund caused by his solr. having committed a 
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fraud on the occasion of the investment of the 
fund on mtge. Upon the occasion of the invest- 
ment of a trust fund on mtge., the trustee employed 
the same solr. as the mtgor. Subsequently he had 
reason to suspect the sufficiency of the security, 
but took no steps to inquire into the matter. It 
afterwards turned out that the solr. had practised 
a fraud on the trustee, & that the security was 
insufficient :—Held: the trustee was liable for 
the loss occasioned to the trust estate.—-SUTTON 
v. WILDERS (1871), L. R. 12 Eq. 373; 41 L. J. Ch. 
30; 25 L. T. 292; 19 W. R. 1021. 

Money entrusted for investment.]—Sce 
Nos. 393, 394, ante. 

Permission to retain securities.|—See No. 
394, ante. 

469. Valuator — Information & instructions to 
be given by trustees.|—Re OLIVE, OLIVE v. WESTER- 
MAN, No. 445, ante. 

470. .|— Trustees advanced trust 
money upon mtge. of properties consisting of an 
hotel & stables, & cottages & houses which were 
principally let out at weekly rents. Valuers were 
employed, & the particulars of the several pro- 
perties as furnished by the mtgors. were submitted 
to them, but the trustees did not make inquiries 
for the purpose of verifying the statements made 
by the mtgors. as to the value or nature of the 
properties, or whether they were all let, or what 
was the amount of the outgoings payable. In 
their instructions to the valuers, they told them 
that the mtgees. were trustees, but they did not 
tell them, according to the rule laid down for 
trustees in lending on the security of house pro- 
perty that they did not desire to lend more than 
one half of the value. Neither did they call the 
attention of the valuers to circumstances which 
might affect the value. They also omitted to 
instruct the valuers to ascertain whether the 
particulars were correct, or what were the out- 
goings or average amount of repairs. In each 
case the valuers gave it as their opinion that a sum 
more than one half of the value might be advanced 
on the security, & such @ sum was in each case 
advanced. Shortly afterwards the mtgors. became 
insolvent. The several properties were put up 
for sale, but failed to realise the amounts advanced : 
—Held: (1) the investments were improper; the 
trustees had been guilty of negligence in not 
making inquiries as to the particulars & in not 
giving proper instructions to the valuecrs, & in 
acting upon valuations which under the circum- 
stances they ought not to have acted upon, & they 
were jointly & severally liable for the money lost. 

(2) Trustees ought not to introduce the valuer, 
who is valuing property with a view to mtge. by the 
trustees, to the mtgor., or the mtgor.’s agent, for 
the purpose of negotiating the amount of the fee 
for the valuation.— Ae PARTINGTON, PARTINGTON 
v. ALLEN (1887), 57 L. T. 654; 4 T. L. R. 4. 
Annotation :—<As to (2) Refd. Shaw v Cates, (1909) 1 Ch. 389. 

471. —— Reliance on ascertainment by 
valuator of relevant facts.|—By the Trustee Act, 
1893 (c. 53), trustees lending trust moneys on the 
security of property on which they can lawfully 
lend are relieved from the burden formerly cast 
upon them by the ct. of investigating for them- 
selves the nature & circumstances connected with 
the security & the financial position of the 
borrower, & are justified in assuming that the 
surveyor or valuer employed by them under 
s. 8 (1) of the Act of 1893 to report as to the value 
of the property & to advise them as to lending 
money on it will ascertain for himself all the facts 

















, necessary to enable him to make a proper report. 
' Trustees who by their trust are authorised to lend 
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trust moneys on the security of leasehold property 
are entitled to lend it on the security of leasehold 
cottage property let on weekly tenancies, but the 
amount which they may safely lend on such pro: 
perty must depend upon the circumstances o: 
each particular case. The words ‘instructed ¢ 

employed independently of any owner of th 

property ” in s. 8 (1) mean the relation of employer 
& employee must exist between the trustees & th 

surveyor or valuer, & between them alone. Th 

surveyor or valuer must be entitled to look for 
payment of his remuneration to the trustees alone, 
« must be responsible to them alone for the due 
performance of his duty. He must be instructed 
& employed by the trustees in the particular 
matter independently of the mtgor., but it is not 
incumbent on the trustees before employing him to 
inquire into his previous business transactions with 
a view of ascertaining whether at any time near 
or rernote he has acted for or advised the mtgor. 

It is the duty of surveyors & valuers in advising 
trustees as to lending trust moneys to state in 
their report not only what they consider to be the 
actual value of the property offered as security, 
but also what proportion of that value the trustec 
may safely advance upon the security quite 
irrespective of any supposed rule as to the two 
thirds limit, subject only to this, that if they are 
so satisfied as to the importance of the security as 
to advise them to advance more than two thirds 
of the value, the trustees would not be justified in 
acting on that advice, inasmuch as if they did so 
they would exceed the limit prescribed by s. 8 (1). 
Where a surveyor or valuer is employed by trustees 
to value & report upon property it is not essential 
for him, in order to comply with s. 8 (1), in so many 
words to state in his report that he advises the 
trustees to advance a specified sum of money 3; it. 
is sufficient if he states what he considers to be the 
value of the property & that it forms a sufficient. 
security for the sum named by him.—Ae SOLOMON, 
NorRE v. MEYER, !1912] 1 Ch. 261; 81 L. J. Ch. 
169; 105 L. TP. 9513; 28 T. L. RR. S43 56 Sol. Jo. 
1095 on appeal, {1913] 1 Ch. 200, C. A. 

472. ----~ Introduction to mortgagor or his 
agent—Negotiation for valuation fee.|—e DPanrr- 
INGTON, PARTINGTON v. ALLEN, No. 470, ante. 

473. ---— Employment must be independent of 
owner of property.]—-An investment of trust funds 
on mtge. of property of insufficient value was made 
by trustees at the instigation & request & with the 
consent in writing of the tenant for life; but it 
did not appear that he intended to be a party to 
any breach of trust, or to an investment on the 
property without inquiry, & in effect. he left it to 
the trustees to determine whether the investment 
was w proper one for the moneys proposed to be 
advanced :—Held: (1) the trustees were not 
entitled under Trustee Act of 1888 (c. 59), s. 6, to 
have the life interest of the tenant for life im- 
pounded by way of indemnity to them against 
their liability for the loss to the estate by reason 
of the improper investment; (2) during the life 
of the tenant for life he was entitled to receive the 
income of so much of the trust fund as was not 


lost, & the trustees were entitled to retain for their , 


own use the interest of the money paid by them to 
make good to the trust fund the amount of the loss. 

The words ‘ believed to be”’ in Trustee Act, 
1888 (c. 59), s. 4, do not govern the words “ in- 
structed & employed independently of any owner 
of the property ’’; &, therefore, in order to entitle 
a trustee lending money on the security of pro- 
perty to the protection of the section, he must be 
able to show that the surveyor or valuer on whose 
report he acted was in fact so instructed & em- 
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ployed.——_Re SOMERSET, SOMERSET v. POULETT 

(EARL), [1894] 1 Ch. 231; 63 L. J. Ch. 41; 69 

L. T. 7443; 42 W. R. 145; 10 T. L. R. 463; 38 

Sol. Jo. 39; 7 R. 34, C. A. 

Annotations :— As to (1) Consd. Mara_v. Browne, [1895] 2 
Ch. 69. _d4s to (2) Consd. Fletcher v. Collis, [1905] 2 Ch. 24. 
Refd. Re Dive, Dive v. Roebuck, [1909] 1 Ch. 328 
Generally, Mentd. Re Fountaine, Re Dowler, Fountaine 
y. Amherst, [1909] 2 Ch. 382. 

474. Inquiry as to previous trans-~ 
actions with mortgagor.|—Re SoLoMON, NORE v. 
MEYER, No. 471, ante. 

475. ——— Relationship to trustees—Employer & 
employed.]|—Ae SoLoMon, NoRE v. MEYER, No. 
471, ante. 

476. 

Responsibility to trustees only.| 

NORE v. MEYER, No. 471, ante. 
477. —— Nature of report & advice to be given 

to trustees—Whether advance of specified sum to 

be recommended. |——-Re SOLOMON, NoRE v. MEYER, 

No. 471, ante. 

- See, also, Sub-sect.. 2, B. (b) iii, ante. 








——— Remuneration by trustees only—— 
Re SoLomon, 








(ec) Liability for Inadequacy of Security. 

Breach of trust by improper investment generally. ] 
—Sce Trusts & TRUSTEES. 

478. Acquiescence by beneficiaries-——Bar to 
relief.|— FARRAR v. BARRACLOUGH, No. 454, ante. 

479. Investment at request of tenant for life-— 
Particular securities not selected by tenant for life—-- 
Indemnity to trustees.|—Testator bequeathed a 
fund to trustees upon trust for his sons for life, & 
then for their children, without giving any direc- 
tions as to investment. The trustees were about 
to invest in the funds, but were prevailed upon by 
the tenants for life to invest on mtge. for the sake 
of obtaining an increased income, & they invested 
m insufficient mtges. IG was not shown that the 
tenants for life concurred in the selection of those 
particular securities. The trustees being decreed 
00 make good the loss arising from the deficiency 
Mf the securities: -HMeld: the tenants for life 
respectively, & their respective life interests in the 

ast funds, were respectively liable to make good 

the trustees the amount paid by the trustees 
wowards replacing such loss, to the extent of the 
ncome received by the tenants for life respectively 
rom the improper investments, & of certain sums 
mproperly received by the tenants for life re- 
spectively out of the capital. Semble: trustees to 
whom no direction as to investment is given 
‘annot. safely invest on mtge.-—Rany v. HKIDE- 
{ALGH (1855), 7 De G. M. & G. 1043 8 Ig. Rep. 
101; 24 L. J. Ch. 5283 257. T. O. 8S. 103 1 Jur. 
N. S. $64; 3 .W. R. 3443 4446. 2 41, L. Jd. 


Annotations : —Distd. Griffiths «. Porter (1858), 25 Boav. 
236; Blyth wv. Fladgate, Morgan ov. Blyth, Smith ev. 
Blyth, [2801] 1 Ch. 3873 dte_Somersct, Somerset v, 
Poulett, (1894) 1 Ch. 231. Expld. Culllingworth —¢. 
Chambers, (1896) 1 Ch. 685. Refd. Butler o. Butler 
(1877), 6 Ch. DL. 5545 Sawyer o. Sawyer (1885), 28 Ch. D, 

749: Mara », 


595; Bolton ¢. Curre (1804), 70 LL, T. 
Browne, [1895] 2 Ch. 69. Mentd. Baud », Fardell (1855), 
26 L TO. 8 83; Jte Alexandra Pulaco Co, (1883), 23 


Ch. D. 297 ; Moxham 7, Grant, (1809) 1 Q. Bb. 480. 
480. ———.|— He SOMERSET, SOMER- 
‘ET v. POULETT (EARL), No. 473, ante. 

481. Depreciation of investment.|—M., who 
died in Dec. 1872, by his will gave all his property 
to his wife, his son L. M. & E., a solr., upon trust 
to set apart securities of the nominal value of 
£10,000 to be selected by his wife, & to pay the 
income to his wife for life, & after her death he 
directed that the said sum of £10,000 should fall 
into his residuary estate, which he gave to his 
said son & a daughter in equal shares. Testator’s 
widow selected securities to the amount of 
£10,000, including three mtges. on agricultural 
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Sect. 4: Sub-sect. 1, A. & B.; sub-seels. 2, 3, 
4,5,6&7. Sect. 5. Part IV. Sect. 1: Sub- 
serls, 1. 2,3 d& 4.) 


Jands (a) for £2,000, (6) for £1,550, (c) for £2,400. 
The will contained no investment clause or express 
power to vary investments. By a deed poll, 
dated May 31, 1875, the widow, son, & daughter, 
with the consent of her then intended husband, 
empowered the trustees either to retain the existing 
investments or call them in, & gave them a wide 
power of investment. The daughter soon after- 
wards marricd, & her reversionary share in the 
£10,000 was settled. The three mtge. securities 
were left undisturbed until Oct. 1888, when, on the 
suggestion of E., the trustees had them valued. 
The valuer reported that (a) the land mortgaged 
for £2,000 was worth £1,840, & a good security for 
£1,350; that (b) the land mortgaged tor £1,550 
was worth £1,650, & a good security for £1,400 ; 
that (c) the land mortgaged for £2,400 was worth 
£2,340, & a good security for £1,800. A long 
correspondence ensued between the trustees, E. 
insisting that notices should be given to call in the 
mtge. money, & the mtgors. compelled to reduce 
the amounts in each case due, to two thirds of the 
valuation. L. M. & his mother urged that this 
course would cause the land to be thrown on the 
trustees’ hands, &. while willing to have the 
mtges. reduced, insisted that it would be sufficient 
to reduce the sums due in cach case to the amounts 
for which the valuer considered the land good 
security. This was an originating summons taken 
out. by E., to which the two other trustees were 
made only defts., asking for the determination of 
the ct. whether the trustees ought to take any & 
what steps to call in, or otherwise with respect to, 
the mtge. securities (a), (b), & (¢):—Held: as 
directions what: should be done could be given in 
an administration action, they could now be given 
on an originating summons ; it is not the duty of 
trustees who hold mtges. which were originally 
proper investments, but have depreciated in 
value, to call them in immediately that the value 
jias fallen so far as to Jeave less margin than is 
required by the ct. for a fresh investment. 
But it is their duty, when they find the security 
becoming insufficient, to consider & decide as 
practical men what is best to be done, having 
regard to all the circumstances, including the risk 
of having the property thrown on their hands. 
When, owing to a difference of opinion between 
trustees, they cannot exercise their discretion, 
the et. will assist them. In this case, the ct. not 
having evidence before it to decide the question, 
an inquiry was directed in the terms of the sum- 
mons.— He MEDLAND, ELAND v. MEDLAND (1889), 
41 Ch. D. 476; 601. T. 781; 5 7. L. R. 3545 on 
pia 41 Ch. D. p. 483, C. A. 
of notation 3— ve CO 

isi ie oe 

2. ——.|—Re CHAPMAN, $sw C 
No. 441, ae one ee 

———.|-—See, also, Trusts & TRUSTEES. 

See, also, Sub-sect. 2, B. (a) & (6). 


Cocks wv. Chapian, 


A ETS AS 


SEcT. 4.—CORPORATE OR UNINCORPORATE 
BODIES. 


SUB-SECT. 1.—CORPORATIONS AND COMPANIES. 
A. Corporations created by Statute. 


Borrowing powers of statutory companies.]— 
See COMPANIEs, Vol. X., pp. 1178 5 seg., 1221, 


MortTGAGE. 


Mortgage of superfluous land.]—See COMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 289, Nos. 2177- 
2179. 


B. Joint Stock Companies. 
Borrowing by companies.|—See COMPZNIES, Vol. 
X., pp. 730 et seq. 
Power of directors to mortgage.|—See Com- 
PANIES, Vol. IX., pp. 477-479, Nos. 3131-3141. 


SUB-SECT. 2.—CHARITIES. 
Charities generally, see CHARITIES, Vol. VIITI., 
pp. 241 et seg. 
Mortgages of trust property.|-See CHARITIES, 
Vol. VIII., pp. 363, 364, Nos. 1658-1665. 


SUB-SECT. 3.—ECCLESIASTICAL CORPORATIONS. 

Ecclesiastical law generally, see ECCLESIASTICAL 
Law, Vol. XIX., pp. 223 et seq. 

Charges on benefices.|—See ECCLESIASTICAL 
Law, Vol. XIX., pp. 418-417, Nos. 2487-2517. 

Disposition by way of mortgage.|—See EccLE- 
SIASTICAL LAW, Vol. XIX., pp. 500-502, Nos. 
3571-3583. 


SuUB-SECT. 4.—BUILDING SOCIETIES. 
Building societies generally, see BUILDING 
SociEeTies, Vol. VII., pp. 454 et seq. 
As mortgagor.|—See BUILDING SocIrEeTiEs, Vol. 
II., pp. 485 ef seq. 
As mortgagees.|——See BUILDING SOCIETIES, Vol. 
VII., pp. 471-483, Nos. 105-174. 


SuB-SECT. 5.—FRIENDLY SOCIETIES. 


See FRIENDLY SOCIETIES, Vol. XXV., pp. 318, 
320, Nos. 209, 210, 219. 


SUB-SECT. 6.—LITERARY AND SCIENTIFIC 
INSTITUTIONS. 
Sce LITERARY & SCIENTIFIC INSTITUTIONS, Vol. 
XXXII, p. 552, No. 9. 


SuB-sEcT. 7.—LOCAL AUTHORITIES. 

Borrowing by local authority.| — See 
GOVERNMENT, Vol. XX XITI., pp. 87-89. 

Securities of municipal funds & property— 
Whether within Mortmain Acts.|— See CHARITIES, 
Vol. VIII., p. 269, Nos. 327-332. 

Debts incurred before Municipal Corporations 
Act, 1882 (c. 50).}—See LocaL GOVERNMENT, Vol. 
XXXIII., pp. 90, 91, Nos. 606-608. 


LOcAaL 


Sect. 5.—PRINCIPAL AND AGENT. 


See AGENCY, Vol. I., pp. 302, 303, 690, Nos. 
275-282, 2987. 


Part IV.—Form Anp Contents oF MorTGAGR. 
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Part IV.—Form and Contents of Mortgage. 


Sect. 1.—COVENANT FOR PAYMENT OF 
PRINCIPAL. 


SUB-SECT. 1.—WHETHER EXPRESS COVENANT 
NECESSARY. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 117 (2). 

483. Covenant to pay implied.]|—KINa v. Kina, 
No. 8, ante. 

484. In absence of express proviso to 
contrary.]—In every loan transaction in some 
shape or other, unless a contract has been come to 
the other way, there must be implied a right to be 
repaid. . . . Where a person lends his money, if 
he is not ever to have his principal paid back, you 
must have something very definite & clear, showing 
that that is a condition of the contract (GIFFARD, 
V.-C.).— HOPKINS v. WORCESTER & BIRMINGHAM 
JANAL PROPRIETORS (1868), L. R. 6 Eq. 437; 37 
L. J. Ch. 729. 

Annotations :-—Refd. Postlethwaite v. Maryport. Harbour 
Trustees (1869), 20 L. T. 138. Mentd. Preston v. Great 
Yarmouth Corpn. (1872), 7 Ch. App. 657, n. 

From recital of debt.]|—See DEEDs, Vol. 

XVII., pp. 394, 395, Nos. 2036-2047. 

Securities containing no express promise to pay.] 
Ferns CONTRACT, Vol. XII., p. 517, Nos. 4289- 

298. 








SUB-SECT. 2.—PAYMENT ON DEMAND. 


a ae OF SALE, Vol. VIT., pp. 135-137, Nos. 
(VIF 40- 


SUB-SECT. 3.—PAYMENT BY INSTALMENTS. 

Proviso for payment of whole sum on failure to 
pay instalment—Whether a penalty.|—Sce Bonps, 
Vol. VII., p. 220, Nos. 628, 6293; Kauitry, Vol. 
XX., p. 516, No. 2436. 

—--— Implied from covenant to pay instalments. | 
Ne BUILDING SocrIeETIES, Vol. VII., p. 478, 

o. 117. 





SUB-SECT. 4.—AGREEMENT NOT TO CALL IN 
PRINCIPAL. 

485. Covenant subject to stipulation — For 
punctual payment of interest.|—ID)eed of mtge. at 
5 per cent. contained a proviso that as often as 
the interest should be paid half-yearly on the 
days appointed, or within three months next 
after each, so much should be deducted as would 
make the interest 3} per cent. By a separate 
agreement, mtgee. covenanted not to call in the 
money within five years, unless the interest should 





eeremrneenyeme = = 


be in arrear. The first half-year’s interest not 
having been tendered till after the three months, 
but the second half-year’s interest. before :—Held : 
(1) mtgee. was only entitled to interest at 5 per 
cent. for the half-year which had been tendered 
after the time ; & (2) in consequence of the default, 
he was entitled to call in his money.—STANHOPE 
v. MANNERS (1763), 2 Eden. 197; 28 E. R. 873. 
«Annotation :—.As to (2) Refd. Williams +. Morgan, [1906] 

1 Ch. 804. 

486. 


1 Jur. 541. 
innotation :-—Consd. Leeds & Hanley Theatre of Varieties 
v. Broadbent, [1898] L Ch. 343. 


487. .|—A mtgee. agreed with the 
mtgor. that if the interest was duly & punctually 
paid the principal should remain for two years. 
Six months’ interest became due & was demanded 
but was not paid; & the mtgee. then demanded 
payment of principal & interest. Three days 
afterwards the mntgor. paid the six months’ interest, 
which was received by the mtgee :—Held: the 
mtgee. had not thereby, nor by a subsequent un- 
accepted offer to receive an instalment, waived his 
right to call in the principal.—KEENKE v. BIScorR 
(1878), 8 Ch. D. 201; 47 1. J. Ch. 644; 38 1. T. 
286; 26 W. R. 552. 
aEeaton :—Refd. Williams v. Morgan (1906), 94 1. T. 


488. --— .|—A mtge. deed contained an 
agreement that the payment of the principal 
money thereby secured should not be required 
by the mtgees. until the expiration of three years 
from the date of the deed ‘if in the meantime 
every half-yearly payment of interest shall be 
punctually paid” :—-Held: payment ‘ punctu- 
ally ’? meant ‘‘ payment on the day fixed for pay- 
ment,’ & payment nine days after such fixed day 
was not good payment.—-LEEDS & ILLANLEY 
THEATRE OF VARIETIES v. BROADRENT, [1898] 1 
Ch. 343; 671. J. Ch. 1355 77 LT. 665; 46 W. R. 
230; 14 T. L. R. 157; 42 Sol. Jo. 1838, CL. A. 


Annotations :-—-Apprvd. Maclaino v. Gatty, (1981) 1 A. C. 


376. Refd. Williams ». Morgan (1906), 04 L. T. 473. 

489. —— —--—- Failure to pay one instalment 
punctually-—Receipt of subsequent instalments. |-~— 
A mtgee. agreed with a mtgor. that if the mtgor. 
punctually performed the covenants contained in 
the mtge. deed he would not call in the mtge. 
money for five years. The mtgor. during the 
first year committed several breaches of covenant. 
About one year & a half after the last of these 
breaches, & before the expiration of the flve years, 
the mtgee. gave notice calling in the mtge. money, 
alleging the breaches aforesaid. During this 
period of a year & a half the mtgee. had duly 
received the interest on the mtge. money on aan 

16 


-——.|—Hicks v. GARDNER (1837), 

















quarter day as it accrued due :—Held: 


PART IV. SECT. 1, SUB-SECT. 1. 

483 i. Covenant to pay implied.j}— 
HENNESSY v. ROURKE (1893), 15 
N. 5. W. L. K. (L.) 33.—AUS. 

483 ii. -}—Where there is evi- 
dence of a lean or debt of course a 
Fe Se GS oe i 

v. : « CG. H. 
si tan (1853), 8 

483 iii. ——.}—ApeLL ENGINE & 
MACHINE Works Co. v. HARMS (1907), 
cA L. R. 546; 4 W. L. R. 565 





PART IV. SECT. 1, SUB-SECT. 3. 
®. Proviso for payment of whole 


rum on failure to pay instalment.)\-— 
TRUST & LOAN Co. 2. DRENNAN (1866), 
16 C. P. 321.—CAN. 

f. .—A provision in # mtge. 
that, upon default in payment of an 
instalment of principal or interest, the 
whole should become due is not one 
against which equity will relieve as 
being in the nature of a penalty.— 
NaTIONAL TRUST Co. ©. CAMPBELL 
(1908), 17 Man. L. R. 587.—CAN. 

g- .})-- WILSON tt. THOMSON 
(1915), 51 8. C. R. 307.—CAN. 


PART IV. SECT. qd; SUB-SECT. 4. 
485 i. Corenant subject to stipulation 








-—Wor punctual payment of intercat. j-— 
Hunt v. HeARN (1911), 30 N. ZL. RR. 
501.--N.Z. 

485 li. --——- ——-.}--Gatty 9. Ma- 
CLAINK, [1921] 8. C. (H. L.) 13 58 
Sec. L. kh. 63.-—SCOT. 


h. Acceleration clause.) —A mitge., 
payable in ten years, contained a 
proviso that ff the mtgor. nitged. or 
otherwise Incumbered the premises, 
or suffered them to become Hable to 
sale for taxes, the mtge. money should 
become Immediately payable :—Held : 
an assignment in insolvency, though 
voluntary, was not such an incumber- 
ing of the estate as entitled the mtgee. 
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Sect. 1.—Covenant for payment of principal: Sub- 
rie 4&6. Sect. 2: Sub-sects. 1, 2,3,4& 5. 
ect. 3.] 


receipt of interest: was one of the facts receivable 
in evidence in determining whether pltf. had 
waived his right to call in the money before the 
expiration of the five years accruing to him on 
the commission of the breaches of covenant by the 
mtgor.—SEAL v. GIMSON (1014), 110 L. T. 583. 

490. .|— By a bond & disposition In 
security dated Nov. 9, 1910, a loan was effected on 
the security of a Scottish estate, the loan to be 
repaid on the following Whit Sunday with intcrest 
during non-payment at the rate of 5 per cent. per 
annum, payable on Feb. 1, May 1, Aug. 1, & 
Nov. 1 in each year, & by a minute of agreement 
of even date with the bond it was agreed that on 
the punctual payment of interest as thereafter 
modified the loan should not) be called in for 
fourteen years, & that the 5 per cent. interest 
stipulated for in the bond should be modified to 
4 per cent. so long as the interest at said lower 
rate was punctually paid. By a letter of Apr. 29, 
1918, the lenders demanded payment of the 
instalments of interest’ due on Keb. 1, & May J, 
1918, respectively, & stated that unless the 
interest’ were in future regularly & punctually 
paid interest at. the rate stipulated for in the bond 
would be exacted. On May 13 payment of 
interest, for the two quarters at the lower rate was 
made & was accepted without: demur. On Aug. 7 
the borrower sent a cheque for the interest. due 
on Aug. J, but it} was returned as being neither 
timeous nor sufficient:—Held: (1) default’ had 
been made in the punctual payment of interest, ; 
(2) the lenders were not estopped by their conduct 
from insisting on their strict rights under the 
bond.—-MACLAINE v. Garry, [1921] 1 A. C. 876; 
901.3.P.0. 785 1241. 1. 8855 871. LR. 139; 
26 Com. Cas. 148, LU. 1. 

491. Unqualified covenant not to call in—- 
Implied condition of payment of interest.|——In a 
mitge. of leaseholds there was a proviso for re- 
demption in case the principal should be paid at 
the expiration of five years, with interest half- 
yearly in the meantime at £5 per cent. Default 
having been made in payment of the interest, a 
bill of foreclosure was filed, although the period for 
payment. of the principal had not. arrived :— Held : 
the condition having been broken, the mtgec. was 
entitled to a decree of foreclosure, notwithstanding 
he had taken possession of the property, & had 
realised by sale of a portion of it more than enough 
to cover the interest due.-—Hpwakrps 7». MARTIN 
(1856), 26 L. J. Ch. 284; 27 L. 1. 0. S. 1645 4 

subsequent proceedings (1858), 28 











W. RR. 219; 


L. J. Ch. 49), 

.-. - Distd. Wiliams #7. Morgan, [1906] 1 
Refd. Seuton «. Twyford (1870), 40 L. rh Ch, 1a 
492. —-—- ——.]—Sraton vo. Twyrorp, No. 

118, ante. 


Ch. 804, 


SUB-SECT. 5.—REDUCTION OF DEBT ON PROMPT 
” PAYMENT. 

hether amounting to penalty..—Sce Equity 

Vol. XX., p. 615, Nos, 2432, vont et aeons 


to call for the mtge. monoy.—McKay 
oe RC AnEAN (1872), 19 Gr. 345.— is 


k. ---Canada TRUST Oo. ¥ 
LAYTON (1916), 34 W. I. R. 420: 106 
W. W.R. 580.--CAN. "Jt 4285 10 
PART IV. SECT. 2, SUB-SECT. 1, 

4931. Whether covenant for interest 








4993 ii, 





implied.}—Where no rate of interest. 
fixed by a mtge. to be paid after 
maturity, the rate of interest men- 
tioned in _the mtge 
prima facie.—SIMONTON v. GRAHAM 
(1881), 8 P; R. 495.— CAN. 

-}-—Trusteo, transferee of 
land subject to a m 
to covenant impliedly with the mtgee. 


MorTGAGE. 


Sect. 2.—COVENANT FOR PAYMENT OF 
INTERES 


SuURB-SECT. 1.—WHETHER EXPRESS COVENANT 
NECESSARY. 


493. Whether covenant for interest implied. ]— 
Interest given on affirmance of a judgment on a 
promise to give a mtge.—ANON. (1813), 4 Taunt. 
876; 128 E.R. 577. 

494. —— No mention of interest.)—In pur- 
suance of an arrangement between trustees & 
their cestuis que trust, an equitable mtge. was given 
to the latter for sums due by the trustees, & the 
trustees paid interest on the sums up to the time 
of their bkpcy. The ct. allowed interest at the 
same rate to be continued from the date of the 
bkpcy., although no mention of interest was made 
in the memorandum given by the trustees upon the 
equitable mtge. being made.—Re Souty, haz p. 
MEYER (1845), 4 L. T. O. S. 399, Ct. of R. 

495. ——— -—— Express covenant to reconvey 
upon payment of principal.|—-A mtge..deed made 
no provision for interest, & the mtgee. thereby 
agreed, upon payment of the principal sum, to 
reconvey :—Held: the mtge. carried no interest.— 
THOMPSON v. DREW (1855), 20 Beav. 49; 52 HE. R. 
521. 

Annotations :-~Expld. Re Drax, Savile ». Drax, [1903] 1 Ch. 
781. Refd. Moller v. Brown (1890), 45 Ch. LD. 225. 
496. Mortgage by deposit of title 

deeds.) Where a simple contract debt has been 

secured by deposit of title deeds, unaccompanied 
by any stipulation as to interest, or by any memo- 

randum from the terms of which the exclusion of a 

right to recover interest can he inferred :—Held : 

the migee. is entitled to interest on the debt, but 
at the rate of £4 per cent. only.—-He KERR’s 

Pouicy (1869), L. R. 8 Hq. 3881; 38 L. J. Ch. 589 ; 

17 W. BR. 989. 

Annotations :-— Apld, Lippard v. Ricketts (1872), LL. TR. 14 
Kq. 291. Consd. Re Drax, Savile ¢. Drax, [1903] 1 Ch. 
781. Mentd. Sadler v. Worley, [1894] 2 Ch. 170. 

497. ——.|—In Apr. 1879, A. deposited 
title deeds with B. to secure repayment of an 
advance of £1,000, & an agreement. was at the 
same time executed that. the deeds should be held 
as an equitable security for payment, on July 15, 
1879, of the £1,000 & interest: at 72 per cent. per 
annum, & also that A. should execute to B. a legal 
mtge. of the property, with power of sale & such 
other powers as B. might require for further 
securing payment of the money which should then 
be owing on tne security of the agreement, “ with 
interest for the same after the rate aforesaid.” 
In Jan. 1881, B. took out a debtor’s summons for 
£150, on the footing that interest continued to be 
paid at the rate of 7) per cent. down to the date 
of demand, & not merely until July 15, 1879, in 
which case the debt would have been under £50 :— 
Held: the agreement amounted to a contract that. 
if the £1,000 was not repaid in July, 1879, interest 
at 7} per cent. should continue to be paid, & 
accordingly that there was a liquidated demand of 
sufficient amount within Bkpcy. Act, 1869 (c. 71). 
s. 6, to support the debtor’s summons. 

Every case that has been cited involves the 
principle, & the cases have established that where 
no interest has been stipulated, nevertheless the 
depositee or mtgee. has a right to interest (BACON, 











that he will pay the principal money & 
interest secured by the mtge., not- 
withstanding Land Titles Act, s. 52.— 
EVANS, JOHNSTONK & NAISMITH 1. 
ASHCROFT & BRITISH CANADIAN TRUST 
Co. (1915), 8 W. W. R. 899.—CAN. 


- is chargeable 


e., Cannot be held i. ——.]—C. vt. DOYNE 


498 iii. AREY 
(1856), 5 I. Ch. R. 104.—IR. 
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V.-C.).— Re KiInG, Ex p. FURBER (1881), 17 Ch. D. 
191; 4.7. 319; 2WiR Ook 

498. ——— Circumstances negativing im- 
plication.|—Where any settlement or contract con- 
tains a provision that a certain fixed sum of money 
is to be charged on land & to be paid at a fixed 
time, then, as between the owner of the land & 
the person entitled to the money, the money, in 
the eye of a ct. of equity, bears interest from the 
date fixed for payment of the money, although 
nothing is said as to interest in the settlement or 
contract, unless there are circumstances negativing 
the presumption that interest is payable. 

In 1823 an order was made in a lunacy giving 
the lunatic’s committees power to purchase on 
his behalf a freehold estate, & to pay the purchase- 
moncy out of the rents & profits of his real estate ; 
& the order went on to declare that the rents & 
profits so to be applied ‘“ shall form a lien on the 
purchased estate in trust for the lunatic, his exors. 
& administrators ’’; but the order was silent as 
to interest. The committees accordingly paid the 
purchase-moncy out of the rents & profits of the 
lunatic’s real estate, & in 1824, in consideration of 
the purchase-money, a conveyance was executed 
to trustees for the lunatic. The conveyance con- 
tained a declaration of lien corresponding to the 
terms of the order, but again without mentioning 
interest. In 1828 the lunatic died intestate, 
leaving a married sister his heiress-at-law & sole 
next of kin, who thereupon took out administra- 
tion to his estate. In 1853 she died, when her 
husband, 1)., became tenant by the curtesy of the 
purchased property, & continued in enjoyment. as 
such until his death in 1887. After this wife's 
death he had taken out administration to her 
estate, & also to the estate of the lunatic. No 
steps had ever been taken for raising the amount. 
of the lien or charge, & no interest: had ever been 
paid upon it. In an action by D.’s legal personal 
representatives against the persons who had 
become entitled to the purchased estate to enforce 
the lien :—Held: although interest was not. 
mentioned either in the order in lunacy or in the 
conveyance, the ct. would, in accordance with its 
well-settled practice in other cases of equitable 
charges on land where interest is not) mentioned, 
such as loans on deposit of title deeds, portions 
& legacies charged on land, & having regard to 
the circumstances of the case, treat the lien as an 
interest bearing debt, that. is to say, as bearing 
interest at 4 per cent. as from the death of the 
lunatic; & inasmuch as, in the events which had 
happened, such interest must be regarded as having 
been virtually paid down to D.’s death in 1887, 
the lien was not statute-barred at that date.— 
Re Drax, SAvVILE v. Drax, [1903] 1 Ch. 7815 72 
L. J. Ch. 505; 88 L. T. 510; 51 W. RR. 612; 47 
Sol. Jo. 405, C. A. 

499. Right to sue for principal without suing for 
interest.|—-A principal sum secured by deed, & 
the interest stipulated to be payable thereon are 
two distinct sums, & not one entire sum, & either 
may be sued for, independently of the other. 








Interest is not a part of the debt secured by mtge., | 


but rather sounds in damages, although, semble, 
it may be sued for in debt. 
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mtge. deed for securing payment on a future day 
certain, of that sum & interest, that deft. would 
pay the said sum of £800 with interest on etc., 
with breach that he did not. nor would pay the 
said sum of £800 on, etc. :—Held: good, although 
there was no averment that the interest had been 
satisfied or that pltf. abandoned his claim thereto. 
— DICKENSON v. HARRISON (1817), 4 Price, 282 ; 


146 E. R. 465. 
Annotations :—Refd. Price ». G. W. Ry. (1847), 16 M. & W. 
244, Mentd. Trix «. Thorne (1846), 9 Q. B. 282. 


SuB-SEcT. 2.—REDUCTION ON PUNCTUAL 
PAYMENT. 


See Part XVIT., Sect. 6, post. 


SUB-SECT. 3.—INCREASE ON FAILURE TO PAY 
PUNCTUALLY. 


See Part XVII., Sect. 7, post. 


SuB-skcT. 4.—CAPITALISATION OF INTEREST IN 
ARREAR. 

500. Mortgagee in possession — Rents sufficient 
to keep down interest—-Right to capitalise.|—- 
A mtge. of leaseholds contained a proviso that, 
if & so often as any interest due under the mtgor.’s 
covenant should be in arrear for twenty-one days, 
after the day appointed for the payment. thereof, 
that interest: should be treated as an accession to 
the capital secured by the deed as on the day on 
which the same ought to have been paid, & should 
thenceforth bear interest at the rate & on the 
days provided by the deed. The mtgec. entered 
into possession of the property & received the 
rents. On the taking of the accounts in a redemp- 
tion action:—Held: if on the expiration. of 
twenty-one days after any interest) became due, 
the mtgor. not: having paid the interest, there was 
in the hands of the mtgee., after deducting ground 
rent & other proper outgoings, an amount arising 
from the rents received by him sufficient for the 
payment of the interest, though it had not been 
actually appropriated to that. purpose, the interest, 
could not. be said, within the meaning of the 
proviso, to be in arrear, & the mtgee. therefore 
was not entitled to have it capitalised.- -WRIGLEY 
v. GILL, [1906] 1 Ch. 1653 75 1. J. Ch. 2103 04 
L. VT. 1703 54 W. RR. 2743 50 Sol. Jo. 12, C. A, 3 


affg., |1V05] 1 Ch. 241. 
ctrnotation « Retd. Alnmsworth », Wilding, [1905] 1 Ch. 435. 


Surn-sEecetT. 5.—INTEREST BY Way or DAMACER., 
See Part XVIT., Sect. 8, post. 


SEcT 3.—PROVISO FOR REDEMPTION. 
See, now, Law of Property Act, 1925 (c. 20), 
ss. 115, 117, sched. V., Form No. 1. 
501. Mortgage by limited owners—- How far 


| mortgagor’s estate charged by virtue of redemp- 


Declaration in debt for £800 on a covenant, in a | tion.|—Where an estate is mortgaged, the equity 


PART IV. SECT. 2, SUB-SECT. 4. 

1. Construction of covenant.)—A mtge. 
stipulated in genoral terms that in- 
terest was to run upon the principal 
sums advanced, without any limitation 
as to the period of its currency; & also 
stipula that in default of punctual 
Payment at the end of each year, the 


mtgoes, were to be at liberty to treat 
unpaid interest as principal, & to 
recover it from the mtged. 

According to the tenor of t 
when all its provisions & conditions 
were considered, it was not the true 
construction that the capital sum was 
to cease to bear interest at the contract 


rate upon the arrival of the time 
stipulated for payment.— LDINDESRI 
NAIK ». GANGA SARAN Sanu (1897), 
I. L. R. 20 A’. 171; LL. R25 Ind. 
App. 9; 2 0. W. N. 129.—IND. 

m. When entitled — Tranaferee of 
mortgage. }—AGNEW v. Kinu, [1902] 
1 I. R. 471.—IR. 


poe 
e mtge. 
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Sect. 3.—Proviso for redemption. | 


of redemption, unless there appears a clear 
intention of making a new settlement, remains 
subject to the old uses, or to the trusts of the 
original settlement. 

By a marriage settlement, a rentcharge of £200 
& year was secured to the wife for life, payable 
quarterly, with powers of distress, etc. To 
enable the husband to mortgage, the wife released 
her rentcharge to the mtgee. The equity of 
redemption was reserved to the husband, who 
covenanted to convey other lands on the trusts 
of the settlement. The husband, by his will, 
gave his real & personal estate to his brother, 
on condition that he would allow his wife £300 
a year for life :—Held: the £200 a year remained 
a valid charge on the equity of redemption ; 
&, it was not satisfied by the £300 a year.— 
Woop v. Woop (1844), 7 Beav. 183; 49 E. R. 
1034. 

Annotation :—Apld. Re Betton's Trust Estates (1871), L. R. 

12 Kq. 553. 

502. ——-.]-— T.ands were limited to a 
father for life, with remainder as the father & his 
son should appoint, with remainder to the son in 
tail, with remainder to the father & son, in fee. 
The father & son appointed in fee, by way of 
mtge., with a proviso that, on repayment of the 
mtge. money, the mtgees. should convey the 
hereditaments to the father & son, their heirs or 
assigns, or as they should direct; & it was 
declared, as between the father & son, that the 
father should, during his life, keep down the 
interest. on the mtge. debt :—Held: the course 
of limitation of the estate was not changed by 
this proviso.—-LiPKIN v. WILSON (1850), 3 De G. 
& Sm. 738; 19 L. J. Ch. 805; 15 L. T. O.S. 559 
14 Jur. 1126; 64 BE. R. 684. 


508. ——- -——.]-—-Where an _ estate stood 
limited to the ordinary uses to bar dower, & the 
owner mortgaged it} in fee, with a proviso for 
redemption, that on payment the estate should 
be conveyed to the mtgor., his heirs, appointees, 
or assigns or to such uses as he or they should 
direct, & he then made his will, devising all his 
real cstate upon trust for sale, & afterwards the 
mtgee. reconveyed to the mtgor. to the ordinary 
uses to bar dower :— Held: the reconveyance was 
not a revocation of the will as to this cestate.— 
PLOWDEN 9. Hypr (1852), 2 De G. M. & GC. 684; 
21 1. J. Ch. 706; 20 L. 'T. O. 8S. 183 16 Jur. 
ai 42 Kh. R. 1040, L. JJ. 3 revag., 2 Sim. N.S. 
Annotations :— Reid. Whitbread ». Smith (1854), 3 De G. M. 

& G.727 5; Jones v, Davies (1878), 8 Ch. D. 205. Mentd. 

Jacob », Jacob (1808), 78 L. T. 825. 

504. -—— -——.]—-Lands of a wife were settled 
to such uses ag she & her husband should appoint 
& subject thereto to the use of the husband for life, 
with remainder to the wife for life. with remainder 
to the children of the marriage. Two days after- 
wards the husband & wife, in exercise of the power, 
ippointed the lands to the use of trustees upon such 
trusts as the husband alone should appoint, & subject 
thereto in trust for the husband for his life, or till 
his bkpcy., with remainder in trust for the wife 
for life, & after her death on the trusts declared by 
the former deed. Some months afterwards the 
husband executed a mtge., reciting merely an 
agreement for a loan, & thereby appointed that 
the trustecs should hold the lands upon trusts for 
sale, & securing the repayment of the mtge. 
money, & subject thereto upon trust for the 
husband & his heirs:—Held: the equity of 
redemption was effectually resettled, & belonged 
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to the husband in fee.—HEATHER v. O’NEII, 

(1858), 2 De G. & J. 399; 27 L. J. Ch. 5123 31 

L. T. O. S. 125; 4 Jur. N.S. 957; 6 W. R. 484; 

44 4.R.1044,L.C. & L. JJ. 

Annotations :-—Distd. Atkinson v. Smith (1858), 3 De G. & 
J. 186. Consd. Jones v. Davies (1878), 8 Ch. D. 205, 

a eres Byron’s Settlmt., Williams v. Mitchell, [1891] 3 


505. .1—A husband & wife mort- 
gaged by feoffment & fine land of which they 
were tenants by entireties in fee simple, & by the 
proviso for redemption the land was to be recon- 
veyed to the husband & wife & their heirs, or to 
such other persons or person & for such intents 
& purposes as the husband & wife or the survivor 
of them, or the heirs or assigns of such survivor, 
should nominate, direct or appoint. By a recon- 
veyance, executed by the mtgee. & by the husband 
& wife on the mtge. debt being paid off, the mtgee. 
by the direction & appointment of the mtgor. & 
his wife, released & the husband & wife appointed 
& released the premises to the use of the wife for 
life, with remainder to the use of the husband for 
life, with remainder to uses in favour of their 
daughter & her children. After the death of 
the wife the husband conveyed the property to a 
purchaser for value :—Held: the mtge. suffi- 
ciently indicated an intention to charge or modify 
the wife’s estate, for the purpose of enabling her 
to deal with the equity of redemption without a 
fine & her occurrence in the settlement made by 
the reconveyance was a sufficient consideration 
to sustain the settlement against the subsequent 
purchaser.—ATKINSON v. SMITH (1858), 3 De G. & 
J. 186; 28 L. J. Ch. 23; 82 1. T. O. S. 140; 4 
he N. S. 1160; 7 W. RR. 42; 44 EB. R. 1240, 

a oF 


506. .|—A married woman was en- 
titled for life in the event of surviving her husband 
to a rentcharge. She joined him in executing a 
mtge. of the estates upon which it was charged, & 
by the mtge. deed absolutely released & extin- 
guished her rentcharge. <A portion of the estates 
was reconveyed by the mtgees. to the husband 
released from the mtge., & he afterwards re- 
mortgaged the same to other mtgees., who under 
a power entered into a contract for sale. The 
title being objected to on the ground that the 
rentcharge was still subsisting the vendors pro- 
duced parol evidence that the former mtgees. 
had stipulated with the solr. of the mtgor. & his 
wife for the absolute release of the rentcharge :— 
Held: where a wife joins in a mtge. deed her 
equity of redemption is not released if there be 
no express contract on her part to do so, & at any 
rate the title was too doubtful to be forced upon 
the purchasers.—Re BeEtrron’s Trust ESTATES 
(1871), L. R. 12 Eq. 553; 19 W. R. 10523 sub 
nom. Re BELTON’s Trusts, 25 L. T. 404. 

507. -]—Where in a deed of mtge. it 
was recited that the mtgor. was entitled under his 
father’s will to a life estate in the hereditaments 
comprised in the said deed, with remainder to his 
children as tenants in tail general, with cross 
remainders between them, & that for the purpose 
of increasing the mtgee.’s security one of his 
daughters & her husband, parties thereto of the 
second part, had agreed to bar the estate tail in 
remainder vested in them, the reconveyance to 
be made to the mtgors. respectively according to 
their original respective estates & interests therein : 
—Held: according to the true construction of 
the proviso for redemption, the parties were 
entitled to a reconveyance of the estates as 
originally created by the will, & not as altered for 
the purposes of the mtge.—PLOMLEY v. FELTON 
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(1888), 14 App. Cas. 61; 58 L. J. P. C. 503 60 

L. T. 1938, P. C. 

Annotation :—Refd. Ite Byron’s 
Mitchell, [1891] 3 Ch. 474. 
508. -|— By a settlement of 1862 

real estate, then subject to a mtge. in fee, was 

conveyed by B. to trustees, upon trust to permit 
her daughter R., a married woman, to receive 
the rents for her separate use, & upon further 
trust “‘ for such person or persons, not being her 
present husband, or any friend or relative of his, 
& for such estate or estates ’’ as R. should by deed 
or will appoint; &, in default of appointment, 
then over. In 1868 B. & R., by a deed containing 
no recitals, mtged. the property in fee, subject 
to the prior mtge., the proviso for redemption 
reserving the right of reconveyance to It., ‘ her 
heirs or assigns, or as she or they shall direct.’ 

In 1885 R., her husband being then dead, made a 

will consisting of a general devise of all her real 

& personal estate in favour of a sister & her 

children :—Held: the limitations in the settle- 

ment were not altered by the form of the proviso 
for redemption in the mtge. of 1868 so as to 
confer upon R. an absolute estate in fee simple.— 

Re ByYRON’s SETTLEMENT, WILLIAMS v. MITCHELM, 

[1891] 38 Ch. 4743; sub nom. Re Reynoups, 

WILLIAMS v. MITCHELL, 60 L. J. Ch. 807; 65 

lL. T. 218; 40 W. R. 11. 

509. Proviso precluding redemption for fixed 
term.|—If there are first & subsequent mtgees. of 
the same estate, the mtgor. cannot require the 
first mtgee. to assign the debt & property to a 
nominee of his own, under Conveyancing & Law 
of Property Act, 1881 (c. 41), 8. 15, without the 
consent of the puisne mtgee. The ‘ mtgor. 
entitled to redeem ”’ in that sect. means a mtgor., 
or person claiming under the mtgor., who has a 
right to require a reconveyance from the mtgee. ; 
«& no other person can take advantage of that sect. 

Every mtgor. is entitled to redeem, but there 
is a difference in their rights. Where there is one 
mtgor. & one mtgee., there, of course, his right 
to redeem is absolute. But where there are several 
successive mtgees. the mtgor. can redeem the next 
to him without redeeming any other; but if he 
Wishes to redeem any anterior mtge. he must also 
redeem all who are between that mtgee. & himself. 
A puisne mtgee. indeed is in rather a worse 
position than this; for, although he is entitled 
to redeem those above him, he cannot do so with- 
out foreclosing those between himself & the 
ultimate equity of redemption. So that the 
words ‘‘ where a mtgor. is entitled to redeem ”’ 
really includes every mtgor., except a mtgor. who 
is precluded by some special term in his mtge. 
deed from redeeming within a specific time. For 
although the law will not allow a mtgor. to be 
precluded from redeeming altogether, yet he may 
be precluded from redeeming for a fixed period, 
such as five or seven years (JESSEL, M.R.).— 
TEEVAN v. SMITH (1882), 20 Ch. DID. 724; 51 
L. J. Ch. 621; 47 L. T. 208; 30 W. R. 716, C. A. 
Annotations :—Apld. Alderson r. Elgey (1884), 26 Ch. D- 

567. Distd. Kinnaird «. Trollope (1888), 39 Ch. D. 636. 
Apld. Biggs v. Hoddinott, Hoddinott v. Biggs, (1898) 2 Ch. 
307. Consd. Morgan v. Jeffreys, {1910} 1 Ch. 620. Refd. 

Corbett ve. National Provident Institution (1900), 17 

T. L. R. 5; Rice v. Noakes, (1900) 1 Ch. 213; Bradley v. 

Carritt, [1903] A. C. 253. 

510. ——— Similar provision against calling in 
by mortgagee.|—In 1896 a lessee of land on which 


he had built a hotel mortgaged it to a brewer to 


Soetthnt., Williams vt. 
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509 i. Proviso frccluding redemption All. 195. 
Jor fixed term.}—BAaKHTAWAR BEGAM v. 


Husatni KHANUM (1914), I. L. R. 36 
—IND. 
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secure £5,500 & interest, & covenanted to buy all 
beer & other liquors consumed at the house from 
the mtgee. for a period of twenty-eight years & 
so long after as any money should remain due 
upon the security. The deed also provided that 
the mtgor. should not be entitled to pay off the 
mtge. before 1924 without the consent of the 
mtgee. There was a power of sale without notice 
upon the happening of any one of numerous 
events, & upon a sale under the power the pur- 
chaser might be required to take a conveyance 
subject to the “ tie.”” In an action by the mtgor. 
to redeem the mtge. :—Held: the proviso against 
redemption for twenty-eight years, even if it 
might be supported in a case where there was a 
similar provision against calling in the mtge., 
exceeded all reasonable limits & could not bo 
enforced.—MORGAN v. JEFFREYS, [1910] 1 Ch. 
620; 70 L. J. Ch. 360; 743. P.154; 26T. LR. 
324. 

Limitations on right to redeem.|—Sece Part VII., 
Sect. 4, post. 

511. Meaning of ‘‘ month.’’}]—‘‘ Month” in 
law is, primé facie, a lunar month, or twenty-cight 
days, unless otherwise expressed. But, in mtge. 
transactions, a month means a calendar month. 

By a mtge. dated Mar. 9, 1917, defts., as 
nitgors., conveyed certain lands in Cornwall con- 
taining about 500 acres, with the mines & minerals 
thereunder, to pltf. as mtgee. to secure £5,000 & 
interest at 6 per cent. The mtge. contained a 
provision that if interest. were paid on every half- 
yearly day on which it was payable until Mar. 9, 
1923, or within ‘ twenty-eight days’ after each 
such day, the mtgee. would not call it in, ‘‘ pro- 
vided also that in case a co. shall be formed with 
limited liability within six months of the declara- 
tion of peace, & which co. shall acquire the said 
premises,” then the mtgee. would accept first 
mtge. debentures of the said co. for the £5,000 to 
be in full satisfaction & discharge of the principal 
moneys secured by the mtge. No interest on the 
mtge. had been paid since Mar. 1022. Within six 
calendar months of the declaration of peace, but 
some days after the expiration of six lunar months, 
a co. with limited liability was formed by defts. 
with a memorandum & articles duly registered & a 
capital of £10,000, divided into 100,000 shares of 
2s. each, & defts. agreed to sell to the new co. the 
premises comprised in the mtge. of Mar. 9, 1917. 
Some three & a half years before the formation of 
this co. the premises & mines comprised in the 
mtge. had been entirely abandoned, certain of the 
plant & machinery sold, & the shafts filled up. 
Only £10 12s. of the capital of the co. had been 
paid up, & there was no ostensible business to be 
carried on. Pltf. claimed judgment for £5,000 on 
account, &,. in default’ of payment, foreclosure. 
The defence was that there had been a com- 
pliance with the proviso in both respects :—Held : 
the transaction being one of mtge. was excepted 
from the rule at common law that ‘ month’ 
prima facie meant lunar month, & further, apart 
from its being an exception to the rule, there was 
sufficient context in the mtge. deed to show that 
the six months referred to in the proviso for 
redemption meant six calendar months.—SCHILLER 
v, PETERSEN & Co., lrp., [1924] 1 Ch. 394; 93 
L. J. Ch. 386; 130 L. T. $10; 40 T. L. HR. 268; 68 
Sol. Jo. 340, C. A. 


Annotation :—Mentd. Phipps 


eee & Towcester 
Breweries) v. Rogers, (1924) 2 K. B. 45. 


mortyagor.}——The proviso for redemp- 
tion will not operate as a redemise 


n. Whether operating as redemise to to the mtgor. so as to entitle him to 
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See, now, Law of Property Act, 1925 (c. 20), 
8.111 (1) (2); Land Registration Act, 1925 (c. 21), 


8. 23 


1 Rep. Ch. 57; 1 Eq. Cas. Abr. 290; 21 KE. R. 

506. 

Annotations :—Dbtd. Matson v. Dennis (1864), 4 De G. J. & 
Sm. 345. Refd. Robinson v. Preston (1858), 4 K. & J. 
505; Harrison v. Barton (1860), 30 L. J. Ch. 213, Mentd. 
Stocds v. Steeds (1889), 22 Q. B. D. 537. 

518. Conveyance made jointly.] —If two 
persons advance money upon a mtge., though the 
conveyance be made to them jointly, it shall be a 
tenancy in common.—RIGDEN v. VALLIER (1751), 
3 Atk. 731; 2 Ves. Sen. 252; 26 E. R. 1219. 
Annotations :—Retd. Campbell ». Campbell (1792), 4 

Bro, C. C. 143 Morley v. Bird (1798), 3 Ves. 628 ; Aveling 

”. Knipe (1815), 19 Vos. 441; Harrison ». Barton (1860), 

1 John. & H. 287; Steods ». Stocds (1889), 22 Q. B. D. 

537. Mentd. Kishor ». Wigg (1700), 1 P. Wins. 14, n. ; 

Goodtitle d. Hord ». Stokes (1753), Say. 673 Eletchor v, 

Kletchor (1844), 4 Hare, 67; Matson v. Dennis (1864), 4 

De G, J. & Sm, 345. 

_ 614, —— Joint account clause.| — lic 

JACKSON, SMITH v. SIBTHORPE, No. 312, ante. 
515. Advance by husband & wife—Joint account 








clause—-Presumption of advancement on death of 


husband.]—-A husband & his wife advanced sums 
on mtge. expressed to be out of moneys belonging 
to them on a joint account. There was clear 
evidence that half of the respective loans belonged 
to the separate estate of the wife. The mtge. 
interest was during the husband’s life collected & 
paid to him, & he paid half of the sums so received 
to her. The husband died leaving his wife 
surviving :-—-Held: the presumption in favour of 
advancement was not rebutted & the widow was 
entitled to the mtge. by survivorship. — Re 
Hicks, Hicks v. Licks (1917), 117 L. I. 360. 


Sect, 5.—EXTENT OF INTEREST CONVEYED. 
SUB-SECT, 1.---THE ‘* ALL ESTatic’”’ CLAUSE. 
See DeExEvs, Vol. XVII, pp. 383, 384, Nos. 1916, 

1918-1920. 


SUB-SKCT, 2.—HsroprEL OF MORTGAGOR. 
Mstoppel generally, see Esrorpen, Vol. X XI, 
Pl stop a ital of titl 
recital o -]—See Hs Ee 
Vol. XXT,, ih 252 et seq. tae eee eecwers 
Acquisition of good title subsequent to mortgage. | 
—See Estorre., Vol. XXI., pp. 283 et seq. 


SUB-SEUT. 3.-—FIXTURES, 
A. Ordinary Fixtures. 
(a) Ln General. 
516. 








tho possogsion of the land until dofault 
peat Bier apaat penta Be a stipulation to 
; ooct.— Dor d. BURNH , 

(1844), 2 Kerr, 441.—CAN. Reet 


512. Presumption that money belongs to mort- 
gagees in severalty..—PETry v. STywarpD (1631), 


Where fixtures not mentioned in deed. |—. 
Lessee of a house containing fixtures, executed an 


(1823-1900), 3 Ont. 
PART IV. SECT. 5, SUB-SECT. 3.— 
A, (a). 


MorTGAGE. 


assignment of the premises by way of mtge., not 
mentioning the fixtures. He afterwards assigned 
the premises, & all his estate & effects, to trustees. 
The trustees being in treaty for a sale of the 
fixtures, the mtgee., whose principal & interest 
were due, took forcible possession of the house, & 
refused, on demand, to deliver the fixtures up. 
The trustees brought trover :—Held: they could 
not recover for the fixtures.—LONGSTAFF v, 
MEAGOE (1834), 2 Ad. & El. 167; 4 Nev. & 
M. K. B. 211; 4L. J. K. B. 28; 111 EB. R. 65. 

aun :—Refd. Hitchman v. Walton (1838), 4 M. & W. 


517. ——— All fixtures whether attached before 
or after deed.|—Whatever is affixed to freehold by 
the owner of the inheritance is to be considered as 
a fixture till severed by him; & whether so 
affixed before or after a mtge., passes absolutely 
to the mtgee.—He MABERLY, Hz p. BELCHER 
(1835), 4 Deac. & Ch. 703; 2 Mont. & A. 1603; 4 
L. J. Bey. 29, Ct. of R. 


Annotations :-—Folld. Re Gye & Hughes, Ex ». Reynal 
(1841), 2 Mont. D. & De G. 443. Consd. Walmsley ov. 
Milne (1859), 7 CG. B. N.S. 115. Refd. Tottenham v. 

Swansea Zinc Ore Co. (1885), 52 L. T. 738. 


518. .} — HITCHMAN v. WALTON, No. 
rs post. 








. ——.]— Bkpts. purchased certain 
copyhold property with various fixtures erected 
thereon which were in law removable as between 
landlord & tenant as well as on the principle of the 
benefit of trade. They afterwards mortgaged the 
property together with all these fixtures describing 
them precisely in the words used in the purchase 
deed. After the mtge. they erectcd on the 
premises some other fixtures of the like nature & 
continued in the possession of the whole property 
up to the period of their bkpcy :—Held: all these 
fixtures passed to the mtgees. as parcel of the 
mtyed. estate & were not to be considered as goods 
or chattels in the order & disposition of the bkpts. 
at the time of their bkpcy.-—Re GYE, Ev p. REYNAL 
(1841), 2 Mont. D. & De G. 443. 


Annotations :-—Consd. Re Wood (1852), 1 Bankr. & Jus. R. 
70,n. Refd. Walmsley ». Milne (1859), 29 L. J.C. P. 97; 
Brantom wv. Griffits (1876), 45 L. J. Q. B. S88. 

















520. .|— te Nutrer, kx p. CoTron, 
No. 531, post. 

521. ——~.|—MEuUXx v. JAcoBs, No. 561, 
post. 

522. ——.|-—Re KITCHIN, Hx p. PUNNETT, 
No. 570, post. 





523. ——.]|—-The mtgor. of a house, 
subsequently to the mtge., removed the ordinary 
fixed grates from various rooms in the house & 
substituted for them ‘‘ dog grates’? which were 
of considerable weight, but were not physically 
attached to the structure of the house in any way : 
—-Held: under the circumstances the true 
inference was that the mtgor. placed the dog 
grates in the house with the object of improving 
the inheritance, & they were therefore fixtures 
which passed to the mtgee.—MONTI v. BARNES, 
[1901] 1 K. B. 205; 70 L. J. Q. B. 225; 83 L. T. 
619; 40 W. R. 147; 17 T. L. R. 88, C. A. 


to an order restraining its removal, & 
if removed no title to it passes as 
against the mtgee., even to an innocent 
purchaser, & the mtgee. is entitled to 


Dig. 7073.—CAN, 
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6121. Presumption that - 
lonys to mortygayees in posi i ve 
Mtgeos. are not trustees under 4 Wii 4, 
Sindee atts, ety 

ent as 
created.——-Dox d. SHUTER i ee 


517i. Where fixtures not mentioned in 
decd— All fiztures whether attached before 
or after deed.}—A hot-air furnace fixed 
to the floor by screws & placed in a 
dwelling-house, during its construction, 
by a intgor., in pursuance of the agree- 
ment for the loan on the property, cannot 
beremoved by him durtaa the currency 
of the mtge. The mtgec. is entitled 


an order for its replaceinent.—Scor- 
TISH AMERICAN INVESTMENT Co. v. 
SEXTON (1894), 26 O. R. 77.—CAN. 
617 ii. —— .}—OBERHOISTER v. 
HOLTMAN (1840), 2 M. 346.—S. AF. 
617 iii. Bmpr rr Oi e v. GRA- 


HAM & MULLER (1906), 23 S. C. 7293 
16 Cc. T. R. 1086.—S. AF. 





Part [V.—Form anp ContTEeNts oF MortTGAGE. 


524. Where fixtures mentioned in deed.) — 
Where the lessee for years of a house, being also 
possessed of the fixtures therein by separate 
purchase, mortgaged his term with the fixtures, & 
afterwards became bkpt. :—-Held: his assignee, 
who removed & converted them, was liable in 
trover by the mtgee. to pay the value of them 
while fixed on the demised premises.._—BoYDELL 
v. M‘MICHAEL (1834), 1 Cr. M. & R. 177; 3 Tyr. 
974; 3L. J. Ex. 264; 149 BE. R. 1043. 


Annotations :—Refd. Re Butterworth, Ex p. Wilson (1835), 
4 Deac. & Ch. 143; Re Maberly. Ex p. Belcher (1835), 4 
Deac. & Ch. 703; Minshall v. Lloyd (1837), 2 M. & W. 
450; Hitchman v. Walton (1838), 4 M. & W. 409; Re 
Walsh, Hx p. King (1840), 4 Jur. 510; Re Gye & Hughes, 
Er p. Reynal (1841), 2 Mont. D. & De G. 443; Re Garwan, 
Kx p. Barclay (1855), 5 De G. M. & G. 403; Wilde . 
Waters (1855), 24 L. J. C. P. 193; Waterfall v. Ponistone 
(1856), 6 E. & B. 876. 


525. Question of intention.}]—— A house 
filted up for, & intended to be used as, a club was 
mortgaged with all fixtures therein :—Held: in 
determining what articles were included in the 
mtge. under the term ‘‘ fixtures,’’ regard must be 
had to the intentions of the parties, the one in 
mortgaging & the other in taking a security for 
the sum advanced; & such things as were sub- 
stantially part of the house, so that they could not 
be removed without depriving the house of what. 
was intended to be used with it, must he regarded 
as fixtures.—SMITH v. MACLURE (1884), 32 W. R. 
459. 

526. Where some fixtures mentioned in deed -- 
All fixtures included./—-In the absence of an 
intention to the contrary being expressed in the 
mtge. deed, a mtge., whether of leasehold or real 
estate, will pass all fixtures to the mtgee., not- 
withstanding that only some of the fixtures have 
been specified in the mtge. deed. When the 
mtge. is by demise, the right to sever the fixtures 
remains in the mtgor. at the end of the mtge. 
term, but the mtgee. has the right to use them 
during that term.-—-SouTHPORT & West LANCA- 
SHIRE BANKING Co. v. THOMPSON (1887), 37 Ch. D. 
O13; 57 L. J. Ch. 114; 58 L. T. 1433 36 W. R. 
113, C. A. 

Annotations :-—Consd, National Provincial & Union Bank of 
Mugland v. Charnicy, [1924] 1 K. B. 431. Refd. He 
Yutos, Batcheldor v. Yates (1888), 59 L. T. 475 Power v. 
Wells (1889), 6 T. L. I. 32; Gough vr. Wood, [1894] 1 
Q. B. 7133; Reynolds v. Ashby, [1904] A. C. 4665 Ze 


Nogerstone Brick & Stone Co., Southall o. Wescoimb, 
[1919] 1 Ch. 110. 








(6) Mortgage by Deposit of Title Deeds. 


527. All fixtures pass — Deposit with memo- 
randum.|—A memorandum of deposit, accom- 
panying an equitable mtge., stated that the bkpt. 
had deposited “the deeds & documents under 
Which | hold the steam mills, cottages, land, 
buildings & premises at L.” :—MHeld: the cquit- 
able mtgee. had a lien on the fixtures, whether 
erected before or after the time of the deposit, 
Including those which were movable as between 
landlord & tenant.—Re Stead, Ex p. Price (1842), 
~ Mont. D. & De G. 518; 11 L. J. Bey. 27; 6 
Jur. 327, Ct. of R. 


-innotations :—Refd. Walmsley v. Milne (1859), 7 C. HN. Ss. 


115. Mentd. Re Wethored, Kr p. Salaman’s Trustee, 


Trustee v. Bance (1925), 95 L. J. Ch. 127. 

528. .|—A lessee annexed tenant's 
fixtures & then deposited the lease by way of 
mtge. with a memorandum not noticing the 
fixtures :—Held: on his becoming bkpt., the 


PART Iv. aca We ore 3.-— 
- (a). 

531 i. General rule.}—In the absence 

of some special arrangement to which 

the mtgee. was a party a trade fixture 








SOUTH 


annexed to the soil in a quasi permanent 
inanner passes to the mtgee.—HKe NEw 
"ALES CO-OPERATIVE ‘ 
COLD STORAGK Co. (1891), 12 N.S. W. 
Eq. 87; 7 N. 8. W. W. N. 12.—AUS. 
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security extended to the fixtures—Re MACKIE, 
Ex p. TAGART (1847), De G. 531, Ct. of R. 
Annotations :—Refd. Re Mullen, Ex p. Heathooat (1849), 

Fonbl. 42; Walmsley v. Milne (1859), 7 C. B. N.S. 115. 

Moentd. Re Walker, Kr p. Acton (1861), 4 L. T. 261. 

529. |—A., by a memorandum in 
writing, stated that he had placed in the possession 
of B. seven leases of seven pieces of ground, 
messuages, & premises, numbered respectively, 
mentioning the numbers; & undertook to 
execute proper mtges. of the same to B. to secure 
@ sum advanced by B. to A. <A. became bkpt. 
B. presented the usual equitable mtgee.’s petition : 
—Held: B. was entitled to the “ tenant’s fixtures ”’ 
which were in the houses agreed to be mortgaged.— 
Re INwoop, Hz p. COWELL (1848), 17 L. J. Bey. 
16; 11 L. T. O.S. 156; 12 Jur. 411. 

530. Deposit without memorandum.] — 
Under an equitable mtye. by the simple deposit 
of a lease, unaccompanied by any memorandum, 
the tenants’ fixtures will be included.—WILLIAMS 
v. WVANS (1856), 23 Beav. 2393 53 H.R. 04. 
setae -—Refd. Rte Wulker, or p. Acton (1861), 4 L. T. 











B. Trade Fixtures, 
(a) Joe General. 

531. General rule.}—(1) A trader mortgaged 
the trade premises in fee, & then entered into 
partnership, & the firm carried on business on the 
same premises, & erected trade fixtures :-—-Held >: 
on the bkpcy., the mtgee. was entitled to the trade 
fixtures. 

(2) By the general rule of law fixtures belong to 
the premises to which they are affixed, as between 
mtgor. & mtgee., without any such distinction as 
that of tenants fixtures... . Tle [the mtgee.] is 
entitled to all the fixtures which he finds on the 
mtged. premises (SIR JOHN CkoOss).—-/e NUTTER, 
Ke p. Corron (1812), 2 Mont. D. & De. G. 725 3 
6 Jur. 1045. 
a{nnotations :—.ts to (1) Folld. Callwiek #. Swindell (1866), 

I. R38 Hq. 249. Consd. Climie ». Wood (1868), lL. R. 3 

Kixch., 256; Sanders », Davis (1885), 16 Q. B. 2). 278. 

Refd. Gough + Wood, [1884] Lb Q. BL OTE: da to (2) 


13. 
Refd. Walmsley 7. Milne (1859), 7 OC. B. N.S. 1153 Ciimie 
e, Wood (1868), LL. 1. 3 ixeh. 256. 


5382. -——.|— The S. co. carried on the business 
of manufacturing zinc & spelter, sulphuric acid, & 
zinc oxide on leasehold premises. They had 
erected a number of cupola & other furnaces for 
the purposes of their manufacture, which, as 
between them & their landlords, were admitted 
to be trade fixtures. In 1880 the co. conveyed the 
land & buildings comprised in its lease to trustees 
for debenture-holders upon trust to permit the 
co. to carry on business until default: in payment 
of the debentures or winding up, & then to sell. 
In 18&3 the co. executed a second mtge. to trustees 
for a second set of debenture-holders, which com- 
prised, besides the land & buildings, all stock-in- 
trade, stock of ores, & loose plant & material. It 
appeared that in the course of smelting metals for 
the co.’s business small quantities of gold & silver 
were given off in the form of vapour, & became 
imbedded in the bricks lining the furnaces. The 
co. having been ordered to be wound up, the 
trustees of the first mtge. deed entered & sold. 
The second mtgees. took out @ summons that they 
might be allowed to enter & remove the gold, 
silver, & other metal imbedded in the said bricks, 
claiming that it was included in their mtge., & not 
in the first. It was admitted that the metals 


631 ii. - -——.])-— WATEROUSK ENGINE 
WoRKS Co. t. Hinry (1855), 2 Man. 
L. RR. 169.—--CAN. 

631 iif. ———_.J—-K eK FER vo. MERRILL 
(1881), 6 A. R. 121.—CAN. 
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Sect. 5.—Latent of interest conveyed: Sub-sect. 3, 
B. (a).| 


could not be extracted without pulling down the 
furnaces & pounding up some of the bricks :— 
Held: the doctrine of trade fixtures has no 
application as between mtgee. & mtgor. ; whatever 
might have been the case between landlord & 
tenant, the mtgee. was entitled to everything 
which his mtgor., intentionally or not, or for trade 
purposes or otherwise, had fixed to the mtged. 
premises, & the summons must be dismissed with 
costs.— TOTTENHAM v. SWANSEA ZINC ORE Co., 
Lrp. (1885), 52 L. T. 788; 1 'T. L. R. 367. 

533. Fixtures not expressly included -— Right of 
mortgagee.]—A mtge. of a brewhouse with the 
appurtenances, will not carry the utensils, but 
the things only belonging to out-houses.—£2 p. 
QUINCY (1750), 1 Atk. 477; 26 HK. R. 304, L. C. 
wtnnotations :-—Consd. Re Walsh, der p. King (1840), 4 Jur. 

510. Refd. Re Maberly, fer ». Belcher (1835), 4 Deac, & 

Ch. 703; Jte Gyo & Hughes, Av py. Reynal (1841), 2 

Mont. D. & De G. 443. Mentd. Elwes 7. Maw (1802), 3 

Nast, 38; Winn v. Ingilby (1822), 5 B. & Ald. 625; 

Bishop v. MINott. (1855), 31 KExeh. 113. 

534, --—- —~-.]-—--By a mtge. of a mill, the 
stones, tackling & implements necessary for the 
working of the mill pass to the mtgee.—PLACE v. 
Faaa (1820), 4 Man. & Ry. K. B. 2773; 71. J. 0.8. 
kK. B. 105. 


Annotations :-—Apld. Mather v. Fraser (1856), 2 K. & J. 
538. Refd. Hare v. Horton (1833), 5 B. & Ad. 715; 
Ie Mahberly, Ae p. Bolcher (1835), 4 Deac. & Ch. 703 ; 
Wal naley o. Milne (1859), 7C. BB. N.S. 115; Longbottom 
”, Berry (1869), 10 B. & S. 852; Southport & West 
Lancashire Banking Co. « Thompson (1887), 58 L. T. 
143. Mentd. Jie Ogden, Hr pp, Loyd (1834), 3 Deac. & Ch. 
765; Pale-Carow v. Western Counties & General Manure 
Co., (1920) 2 Ch. 97. 


i) 

535, --4- —--—.|--Where the owner of the 
inheritance, annexes thereto fixtures, which would 
in the ordinary case of landlord & tenant be 
removable by the latter during his term, for a 
permanent purpose, and for the better enjoyment 
of his estate, they become part of the freehold. 

A., the owner of land, in 1853 mtged. it in 
fee to B.,/& afterwards crected certain buildings 
thereon, to which, for the more convenient use of 
the prea in his business of an innkeeper, 
brewer, & bath-proprietor, he affixed a steam- 
engine la boiler, a hay-cutter, a malt-mill or corn- 
crusher, & a pair of grinding-stones. The lower 
grinding-stone was boxed on to the floor of part 
of the premises, by means of a frame screwed 
thereto, the upper one being fixed in the usual 
way; & the steam-engine & other articles, except 
the boiler, were fastened by means of bolts & nuts 
to the walls or the floors for the purpose of steady- 
ing them, but were all capable of being removed 
without injury cither to themselves or to the 
premises. The engine was used to supply water 
to the baths & to put the other machines in motion ; 
& the whole were subservient to the business 
carried on by A. A. continued in possession until 
1858, when he became bkpt. :—Held : his assignees 
were not entitled to claim these fixtures, but they 
passed to the assignee of the mtgee. as part of the 
freehold.—-W ALMSLEY v. MILNE (1859), 7 C. B. 
N.S.115; 291L.5.C. P. 973; 1L. T. 62; 6 Jur. 
N.S. 125; 8 W. R. 1383; 141 BE. R. 759. 
«fnnotations :~Consd. Holland v. Hodgson (1872), L. R. 7 

G 2. 328; Tottenham v. Swansea Zine Ore Co. (1885), 

52 L. T. 758. Refd. Re Walker, Ex p. Acton (1861), 4 


L. T. 261; Cullwick v. Swindell (1866), L. R. 3 Eq. 249: 


R. v, Loe (1866), L. R. 1 Q. B. 241; Fe Trevey (1866), 14 


L. T. 193; Climie v. Wood (1869), L. R. 4 Exch. 328; 


683 i. Fixturcs not expressly included 
—Right of mortyagee.}—ANDERSON v, 
McEWEN (1859), 9 OC. e 176.—CAN. 

533 -]— PATERSON v, 





PYPER (1870), 20 C. P. 278.—CAN. 


3 ® } CRA 


MorRTGAGE. 


Longbottom v. Berry (1869), L. R. 5 Q. B. 123; Gough ov. 

Wood, [1894] 1 9. B. 713; Hobson v. Gorr » (1897) 1 

Ch. 182; Reynolds v. Ashby, [1904] A. C. 466. Mentd. 

Tyne Boiler Works Co. v. Longbenton Overseers (1888), 

Ktyde, Rat. App. (1886-90), 241. 

536. .}— Trade fixtures affixed to 
mtged. freehold premises, after the mtge., by the 
mtgor. & his partner occupying the premises for 
the purpose of their trade, pass to the mtgee.— 
CULLWICK v. SWINDELL (1866), L. R. 3 Eq. 249; 
36 L. J. Ch. 173; 31 J. P. 228; 15 W. R. 216. 
Annotations :—Consd. Climie v. Wood (1868), L. R. 3 Exch. 

256; Begbie v. Fenwick, Fenwick ». Begbie (1871), 8 

Ch. App. 1075, n. Refd. Longbottom v. Berry (1869), 

. R. 5 Q. B. 123; Sanders v. Davis (1885), 15 Q. B. D. 

218; Gough v. Wood, (1894) 1 Q. B. 713. 

537. -}— Trade fixtures which have 
been annexed to the freehold for the more con- 
venient using of them, & not to improve the 
inheritance, & which are capable of being removed 
without any appreciable damage to the freehold, 
pass under a mtge. of the freehold to the mtgee.— 
JLIMIE v. Woop (1869), L. R. 4 Exch. 328; 38 
L. J. Ex. 228; 20 L. T. 1012, Ex. Ch. 

Annotations :-—Apld. Longbottom v. Berry (1869), L. R. 5 
Q. B. 123. Consd. Begbie v. Fonwick, Fenwick v. Begbie 
(1871), 8 Ch. App. 1075, n.; Holland ». Hodgson (1872), 
L. R. 7 C. PP. 328. Apld. Cross ». Barnes (1877), 46 

L. J. Q. B. 479. Consd. Gough v. Wood, [1894] 1 Q. B. 

713; Hobson v. Gorringe, [1897] 1 Ch. 182; Reynolds rv. 
Ashby, [1904] A. C. 466. Refd. Elwes rv. Brigg Gus Co. 
(1886), 33 Ch. D. 562; Re British Red Ash Collieries, 
(1920) 1 Ch. 326, Mentd. Wake v. Hall (1880), 50 L. J. 
Q. B. 545. 

538. -|— The owner in fee of a 
worsted mill, at which he carried on the business 
of a worsted spinner & stuff manufacturer, mort- 
gaged it to pltis. By a deed of arrangement 
under Bkpcy. Act, 1861 (c. 134), subsequently 
executed, the mtgor. assigned all his property to 
defts. as trustees for the benefit of his creditors. 
Under this latter deed defts. seized certain looms 
which were in the mill that was mortgaged. These 
looms were attached to the stone floors of the mill 
by means of nails driven through holes in the feet 
of the looms, in some cases into beams which had 
been built into the stone, & in other cases into 
plugs of wood driven into holes drilled in the stone 
for the purpose. It was necessary that the looms 
should be so attached for the purpose of steadying 
them & keeping them in a true direction, perpen- 
dicular to the line of the shafting, by means of 
which the steam power was applied to them. It 
was impossible to remove the looms without 
drawing the nails; but this could be done easily 
& without any serious damage to the flooring. 
Pltfs. brought trover for the looms :—Held: the 
looms passed by the mtge. of the mill as part of 
the realty, & the action was therefore maintain- 
able.—HOLLAND v. HODGSON (1872), L. R. 7 C. P. 
328; 41L. J.C. P. 146; 26 L. T. 709; 20 W. R. 
990. 

Annotations :-—Consd. Hawtry v. Butlin (1873), L. R. 8 
Q. B. 290. Apld. Cross vr. Barnes (1877), 46 L. J. Q. B. 
479. Consd. Gough v. Wood, (1894) 1 Q. B. 713; 
Huddersfield Banking Co. vt. Lister (1895), 72 L. T. 703; 
Hobson v. Gorringe, (1897] 1 Ch. 182. Apid. Monti v. 

K. 8. 205. Apprvd. Reynolds vr. Ashby, 

onsd. Vaudeville Electric Cinema v. 

. 74. Refd. Chidley v. West Ham 

(1874), 32 L. T. 486; Re Armytage, Er p. Moore & 

Robinson’s Banking Co. (1880), 14 Ch. D. 379 ; Southport 

& West Lancashire Banking Co. v. Thompson (1887), 37 

Ch. D. 64: Re Yatos, Batcheldor v. Yates (1888), 59 

L. T. 47; Bulkeley v. Lyne Stephens, Re Lyne Stephens, 

Lyne Stephens v. Lubbock (1895), 11 T. L. R. 564; 

Re De Falbe, Ward wv. Taylor, {1901} 1 Ch. 523; Crossle 

r. Lee, (1908) 1 K. 8k. 86. Mentd. Re Rose, Ez P- Linnell 

(1888), 4 T. L. R. 255; Re Chesterfield’s 8. E., (1911) 1 Ch. 




















883 iv. ———- ———.]~— DICKSON vt. 
HUNTER (1881), 29 Gr. 73.—CAN. 
HOMAS v. IN- 


WFORD 588 v. ——- ———.}—-T 
GLis (1885), 7 O. R. 588. ‘ 
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539. -]—A portable engine & boiler 
brought on to colliery premises to be used in 
sinking a new shaft, & for the purpose of steadying 
the machinery bolted to a wooden framework, 
which framework was embedded in a layer of wet. 
mortar laid upon a brick foundation was held to 
pass to the mtgee. of the realty as affixed to 
the freehold, & could not be seized by the judg- 
ment creditors of the mtgor.—Cross v. KARNES 
(1877), 46 L. J. Q. B. 479; 36 L. T. 693. 

540. Fixtures expressly included — Whether 
mortgagee entitled.|—In Jan. 1797, several persons 
carried on business in partnership as calico 
printers ; & in the same month certain premises 
on which their works were principally carried on 
were conveyed to one of the partners in fee. The 
conveyance mentioned the premises to consist, 
besides land, of dwelling-houses, machine house, 
& other buildings & erections, & stated them to 
be then in the possession of the partner to whom 
they were conveyed & another partner. Various 
buildings & machines were afterwards, from time 
to time, erected on the premises by the firm, for 
the purpose of extending the works. The whole 
was firmly fixed to the freehold, & stood on that. 
part of the land which was conveyed to one of the 
partners in 1797; but the part in question could 
be removed without. material injury to the build- 
ings. Inthe different stock takings of the firm, the 
lands & buildings were always valued & classed 
separately from the machinery & fixtures. In the 
part. of the country where the premises were 
situated, machinery of this  deseription were 
constantly bought. & sold distinctly from the free- 
hold. The freehold in the premises having been 
subsequently conveyed to the partners, they. in 
1828, mortgaged them to pltf.’s wife, under the 
description of all the messuages, dwelling-houses, 
& lands, & buildings therein mentioned, ‘ & also, 
all that & those the steam engine, mill gearing, 
heavy gear to millwright work, fixed machinery 
& other matters & things, etc., then standing & 
being in & upon the thereby demised buildings, 
works, & premises, which in any manner con- 
stituted fixtures & appendages to the freehold of 
the same or any part thereof.’”’ All the machinery, 
fixtures, etc., appeared to have been in the 
reputed partnership of the partners who carried 
on the works until 1831, when they became bkpt., 
& defts. were appointed their assignees. PItf., 
who was the husband of the mtgece., had inspected 
the statements of affairs of the partners, which 
treated the machinery as not) included in’ the 
mtge., & had made no objections to such state- 
ments. In Apr. 1831, the assignees sould all the 
machinery & fixtures, with the exception of two 
steam engines, two water wheels & iron flooring, 
& other small articles; & the greater part of them 
were removed by the purchasers. The articles 
claimed by the mtgee. were all firmly fixed to the 
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freehold, in such a manner, however, that they 
might easily be removed without material injury 
to themselves or the buildings :—Held: the 
machinery did not) belong to the inheritance but 
was part of the personal estate of the bkpts., & 
it passed to the assignees; & the machinery in 
question was not intended to pass, & did not pass, 

to the mtgee., under the mtge. deed.—TRAPPES v. 

HARTER (1833), 2 Cr. & M. 1535; 3 Tyr. 6035; 3 

L. J. Ex. 24; 149 E.R. 712. 

-innotations :—Consd. Re Ogden, Bw op. Loyd (1834), 3 
Deac. & Ch. 765: Ie Walsh, Avr op. King (1840), 4 Jur. 
$10; Re Wood (1852), 1 Bankr. & Ins. R. 70, n. Expid. 
Re Gawan, Hr p. Barelay (1855), 6 De G. M. & G. 403. 

Id. He MKibbon (1855), 25 L. T. O. S. 148. Consd. 
Whitmore v. Empsron (1857), 23 Boav. 313: Walmsley v. 
Milne (1859), 7 C. B. N.S. 1155) Cullwick v. Swindell 
(1866), L. RK. 3 Kg. 249. Distd. Reynolds v. Ashby, 
[1904] A. C. 466. efd. Boydell «. M'Michael (1834), 1 
Cr. M. & R. 1773 Re Butterworth, Avr p. Wilson (1835), 4 
Deac. & Ch. 143: Minshall «. Lloyd (1837), 2 M. & W. 
450: Re Gye & Hughes, Av p. Reynal (1841), 2 Mont. D. 
& De G, 443; Re Stead, Hr p. Price & Backhouse (1842), 
2 Mont. D. & De G. 5183) Pe West, Jar p. Bentley, Harris 
& Dixon (1842), 2 Mont. D. & De G. 591: Hellawell ¢. 
Kastwood (1851), 6 Exeh. 205; Wilde «. Waters (1855), 


21L. Jc. BP. 198: Mather e. Fraser (1856), 2 KL & J. 
O36, 
544, —— ---—.] —A., by a deed of imitge., 


granted, bargained, sold, released, & confirmed to 
B., in his possession then being by a previous 
bargain & sale, an iron-foundery & two dwelling- 
houses, ete., & the appurtenances 5 together with 
all grates, boilers, bells, & other fixtures in & 
about the said two dwelling-houses 3 & all trees, 
houses, cottages, commons, ¢tc., easements, profits, 
ete., to the said foundery, messuages, & lands 
appertaining. There were cranes, presses, — a 
steam-engine, & other fixtures in the foundery, 
used for the purposes of the business carried on 
there, & valued at £600 :—Held : the specification 
of the grates & other fixtures in & about the 
dwelling-houses, showed that those in the foundery 
were not intended to pass, though they would have 
passed if the others had not been mentioned.— 
TIAris v. HORTON (1833), 5B. & Ad. 71535 2 Nev. 
& M. K.B. 4283; 3165. K. Bo 413 110 E.R. 954, 


Annotations :—~ Consd. Mather «. Fraser (1856), 2 K. & J. 
536. Refd. Southport. & West Lancashire Banking Co. 
v. Thompson (1887), 8 L. PT. 1485 Power o. Wells (1889), 
oT Te tte OE. 


542. ——-- -—--—.]-—-A., being owner in fee of 
certain hereditaments, with a cotton mill thereon, 
entered into partnership with B.,) as cotton 


spinners: they then, out of the partnership funds, 
erected new machinery in the mill: & afterwards, 
A., by himself, made a conveyance of the mill, 
together with all the machinery, erections, & 
buildings, by way of mtge., to secure a partnership 
debt. A. & B. afterwards became bkpts., having 
continued in the use & occupation of the mill, ete. 
The assignees entered into possession, & sold the 
wheels, steam engines, standing & gvuing years, 
shafts, steam & gas pipes. Upon the petition of 
the mtgees., praying that the produce of these 


ae arene: ee eee ee ae REL er BETO aT 


MANENT LOAN & SAVINGH CO. ¥, 


540i. Fixtures expressly included— 
Whether mortyaugee entitled.}—B., who 
carried on business as an ironfounder 
on leasehold lands, mortgaged them 
by sub-lease, together with all ‘* houses, 
buildings, fixtures,’’ to pltfs. :—Held : 
under the word ‘ fixtures ’’ all the 
machinery, whether brought upon the 
land before or subsequently to the 
intge. affixed to the ground passed, 
& ulso all the machinery resting by its 
own weight upon a t affixed to the 
land for its reception, but not affixed 
in any way except to the belting which 
conveyed the motive power to the 
machinery from a revolving shaft.— 
AUSTRALIAN JOINT STOCK BANK vt. 
COLONIAL FINANCE MORTGAGE, IN- 
VESTMENT & GUARANTEE CORPN. 
(1894), 15 N.S. W. L. KR. (L.) 464; 11 


J.—VOL. XXXV. 


N.S. W. W.N. 105.-- AUS. 


540 ii. ——- — —.]—GREAT WESTERN 
ne Co. v. BAIN (1865), 15 C. P. 207. 


640 iii.———_ -:- Ke MontTroom- 
ERY (circa 1875), R. FE. DD. 154.-—--CAN. 

640 iv. -}-- DEWAR t. MAL- 
LORY (1879), 27 Gr. 303.—CAN. 

540 v. -J}— WINFIELD v. 
FoOWLIE (1887), 14 O. KR. 102.—CAN. 


540 vi. .}—Chattels of tho 
nature of plant or machinery not 
structurally affixed to the freehold, as 
well as those of a like nature afterwards 
hong on the mtged. premises, may, 

y the express terms of a mtge. of the 
ur- 
ER- 














Se onmetemenend 








becomine fixtures for the 


realty, 
the mtge.—CaNADA 


poses of 


as BANK (1898), 20 UO. KR. 470.— 

640 vil. ———- -——-.] —- CRONIN 8, 
TOWNSEND (Sask.), [1923] 1 W. W. RR. 
544.— CAN. 

o. What amounts to trade ficturea.] 
—MCDONALD v. Wirkks (1860), 8 Gr. 
297.—-CAN. 

p. ——.]}—ScCHRKIBER 1. 
(1860), & Gr. 434.--- CAN. 

q. ——.}---PATTERAON  v. 
(1864), 10 Gr. 583.—CAN. 

r. ~——MCCAUBLAND 0. McCaL- 
LUM (1882), 3 O. HK. 305.—CAN. 

t. ---——. -ADAMHON tv. MCILVANIE 
(1885), 3 Man. L. ht. 29.--CAN. 


a. ——.)-— CANADA PERMANENT 
x 


MALCOLM 
JOHNSON 
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Sect. 5.—Eatent of interest conveyed: Sub-sect. 3, B. 
(a) & (0).] 
articles might be paid over to them, as forming 
part of their mtge. security :—Held: they were 
so entitled ; & they did not belong to the assignees 
as goods & chattels within the order & disposition 
of the bkpts., by force of 6 Geo. 4, c. 16, 8. 72.— 
Re ASHTON, Ex p. SCARTH (1840), 1 Mont. ID. & 
De G. 240; 91. J. Bey. 35; 4 Jur. 826. | 
543. ——— ———.] — Mtge. by two, described in 
the deed as copper roller manufacturers, reciting a 
conveyance to them of land, & mills or factories, 
in a manufacturing town, as tenants in common 
in fee, & that they were carrying on business at 
the said mills or factories as copper roller manu- 
facturers, & in such capacity had lately affixed 
to or placed upon the land, mills, or factories, a 
steam-engine & boilers, together with a large 
quantity of mill gear & millwright work, & granting 
the land, mills, or factories, & hereditaments com- 
prised in the recited conveyance, to the use of 
pltfs. in fee, subject to a proviso for redemption. 
As between pltfs. & the mtgor.’s assignees in 
bkpcy.:—-Held: (1) assuming it possible to 
distinguish between the case of machinery placed 
upon land for the purpose of trade or manufacture 
as Collateral to & independent of the use & enjoy- 
ment of the land, & that of machinery placed upon 
land for the purpose of better & more profitably 
enjoying the land (as to which qu.), the recitals 
showed that this was a case of the latter descrip- 
tion; & although the means of the proposed use 
& enjoyment of the land was manufacture or 
trade, all articles fixed to the freehold, whether 
by screws, solder, or any other permanent means, 
or by being Icet into the soil, partook of the nature 
of the soil, & would huve descended to the heir 
along with & as part of the soil itself; (2) the 
mere grant of the land, following upon the pre- 
ceding recitals, was sufficient to pass all articles 
so fixed, & a subsequent enumeration of certain 
of such articles did not rebut the inference that all 
articles so fixed passed by the mere grant of the 
land, as forming part of the frechold.— MATHER v. 
FRASER (1856), 2 K. & J. 53863; 25 L. J. Ch. 361; 
27 1.1. O.S. 413 2 Jur. N.S. 900; 4 W. R. 387; 
69 KH. OR. 895. 
Annotations :-—.is to (1) Consd. Re Brooke, Fx p. Scott 
(1857), 29 L. T. O. 8S. 3143 Climie o. Wood (1868), L. R. 
3 Kixch. 266; Longbottom v. Berry (1869), lL. R. 5 Q. LB. 
123. Apld. Cross +. Barnes (1877), 46 L. J. Q. BB. 479. 
te Yatos, Batcheldor o. Yates (1888), 38 Ch. D. 
112; Gough v. Wood, [1804] 1 9. B. 713. Refd. Metro- 
politan Counties, etc. Soe. v. Brown (1859), 26 Beav. 
454; Boyd v. Shorrock (1867), L. R. 5 Hq. 72; Holland 
v Hodgson (1872), L. RK. 7 C. P. 328 5; Hawtry v. Butlin 
(1873), L. R.& Q. B. 280. Generally, Refd. Waterfall v. 
Penistone (1856), 6 Kk. & B. 876; Walmsley ». Milne 
(1850), 7 C. BB. N.S.115; Haley v. Hanimeorsley (1861), 3 
De GF. & J. 5875 Cullwick o, Swindell (1866), LL. R. 3 
Hq. 249; Re Patent Peat Co. (1867), 17 L. T. 69; 7 
Richards, Kae yp. Astbury, Kx p. Lloyd's Banking Co. 
(1860), 4 Ch. App. 630 ; Bogbie v. Fenwick, Fenwick v. 
Regbie (1871), 8 Ch. App. 1075, n. 3; Meux v. Jacobs (1875), 
L. KR. 7 H. L. 481; Re Armytage, kx ». Moore & Robin- 
son's Banking Co, (1880), 14 Ch. D. 379; Southport & 
Weat Lancashire Banking Co. v. Thompson (1887), 57 
L. J. Ch. 114; Huddersfield Banking Co. ». Lister (1895), 
72 OL. TT. 708; Hobson +. Gorringe, [1897] 1 Ch. 182; 
Reynolds v. Ashby, [1904] A. C. 466; Re Rogerstone 
Brick & Stone Co., Southall », Wescomb, [1919] 1 Ch. 110. 
Mentd. fe Chestorflelds’ S. K., [1911] 1 Ch. 237; Pole- 


raat Western Counties & General Manure Co., [1920] 
v A. 1. e 





LOAN & SavINGs Co. 0. MERCHANTS 
BANK (1885), 3 Man. L. R. 285.— CAN. e. 
b. ——-.}+—-Roakrs ¢. ONTARIO BANK 
(1891), 21 ©. R. 416.—CAN. 
6. -}--SuN LIFK ASSURANCE Co, 
v. ere (1893), 9 Man. L. R. 89. 


~~ 








tures with 


28 N. S. Rh. 202.—CAN. 

-}—The purposes to which 
premises have been applied should be 
regarded in deciding what may have 
been the object. of the annexation of 
movable articles in permanent struc- 
a view to ascertaining 
. whether or not they thereby became 
fixtures incorporated with the freehold, 


MORTGAGE. 


544. —— -|— Looms in a mill were not 
fixed, but were merely steadied, by having their 
four iron legs let into four loom foots dropped into 
the floor :—Held : they did not pass by a mtge. of 
the mill & the machinery belonging to the mill, 
nor by a contract for sale in similar terms,— 
HUTCHINSON v. Kay (1857), 23 Beav. 413; 26 
L. J. Ch. 457; 29 L. T. O. S. 188; 3 Jur. N.S. 
652; 5 W. R. 341; 53 E.R. 163. 
Annotations :—Consd. Re Trevey (1866), 





14 L. T._193. 


td. Boyd v. Shorrock (1867), L. R. 5 Kq. 72. Refd. 
Cort v. Sagar (1858), 3 H. & N. 370; Metropolitan 


Counties, etc. Soc. 7. Brown (1859), 26 Beav. 454. 


545. -|}—Mtge. of iron works & 
rolling mill, with the machinery, etc., specified in 
schedule, ‘‘ & all engines, machinery, fixtures, & 
things which might thereafter be fixed & fastened 
in or upon the same premises, whether in addition 
or substitution :—Held: the words “ fastened in 
or upon the same premises ”’ governed the sentence, 
& subsequent additions, consisting of an engine 
for turning a lathe, a steam hammer, & anvil, a 
boiler & furnace, passed to the mtgees.; but 
cutters, bedplate, straightening plate, & the metal 
flooring of the mill, did not.—METROPOLITAN 
COUNTIES, ETC. SOCIETY v. BROWN (1859), 26 
Beav. 454; 28 L. J. Ch. 581; 33 L. T. O. S. 53; 
23 J. P. 341; 5 Jur. N.S. 378; 7 W.R. 303; 53 
BK. R. 973. 

Annotations :—-Consd. Re Richards, Ex p. Astbury, Kx p, 
Lloyd’s Banking Co. (1869), 4 Ch. App. 630. efd. Re 
Yates, Batcheldor v. Yates (1888), 59 L. T. 47. 

546. —— .|—A mtge. of a silk mill, with 
the steam engines, boilers, steam pipes, main 
shafting, mill gearing, millwright’s work, & all 
other machinery whatsoever being, or which 
should thereafter be, on the lands described in the 
mtge. :—Held: as against a second mtge., not to 
be confined to machinery necessary for giving 
power to the mill as being ejusdem generis with the 
specified particulars, but to extend to silk spinning 
machines, resting by their weight only on the 
ground, but attached by movable bolts to iron 
rods fixed to mill beams overhead.—HALEY v. 
HAMMERSLEY (1861), 3 De G. F. & J. 5873; 30 
lL. J. Ch. 7713; 4 L. T. 269; 7 Jur. N.S. 7653; 9 
W. R. 562; 45 BE. R. 1006, lL. C. 

Annotations :-—Consd. Southport & West, Lancashire Bunk- 


ing Co. vw Thompson (1887), 58 L. T. 1435; ste Yates, 


Batcheldor v. Yatos (1888), 59 L. T. 47. 

547. ———.] — In Feb. 1865, A. & B., the 
lessees of a cloth mill, mortgaged the mill, with all 
the looms & other machinery, to C. & I)., to whom 
they were largely indebted. In the following 
June A. & B., who remained in possession of the 
premises, became bkpt. :—Held : the looms having 
been affixed to the freehold for the convenience of 
the occupiers during the term, passed as fixtures 
to C. & D. as against the assignees in bkpcy.— 
Boyp v. SHORROCK (1867), lL. R. 5 Eq. 723; 37 
L. J. Ch. 144; 17 L. T. 1973; 32 J. P. 211; 16 
W. R. 102. 


Annotations :—Consd. Begbie v. Fenwick, Fonwick r. 
Bogbie (1871), 8 Ch. App. 1075, n.; Holland +. Hodgson 
(1872), L. R. 7 C. P. 328; Re Wilde, kx p. Daglish (1873), 
8 Ch. App. 1072. Refd. Hawtry ¢. Butlin (1873), L. R. 
8 Q\. B. 290; Re Trethowan, Kr p. Tweedy (1877), 5 
Yh. D. 559: Fe Rogerstone Brick & Stone Co., Southall 
¢. Wescomb, [1919] 1 Ch. 110. Mentd. Chidley v. West 
Ham (1874), 32 L. T. 486. 














& where articles have been only slightly 
affixed, but in a manner appropriate 
to their use, & showing an intention of 
ee bararn tote dl xing them with the 
object of enhancing the value of mtged. 
premises, or of improving their useful- 
ness for the purposes to which they 
have been applied, there would be 
sufficient ground, in a dispute between 
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548. ——.] — A mtge. of a foundry, with 
the engines, fixtures, machinery, tools, & working 
plant therein, described the chattels assigned as 
being ‘‘ more particularly enumerated & specified 
in an inventory of even date herewith, to be signed 
by the parties hereto, & read & construed as form- 
ing part of these presents.”” The deed contained 
no mention of stock-in-trade. The inventory, 
which was signed by the mtgors. on the same day 
as the deed, extended over twenty-one pages. 
The first twenty pages contained a detailed 
description of the engines & other chattels which 
were mentioned under general heads in the deed. 
At the bottom of page twenty was this clause: 
‘¢The stock-in-trade consists of bolts, brass-work, 
wrought & cast-iron work, brass & other work, 
both finished & in preparation ’’; & at the top 
of page twenty-one were these words: ‘ Also all 
cast & wrought iron, steel, timber, & all other 
stock-in-trade in & upon the before-mentioned 
foundry, workshops, & premises.’””? Then came 
this clause: ‘‘ The contents of the twenty pre- 
ceeding sheets is a complete & exact inventory of 
the fixtures, machinery, utensils, & things in, upon, 
or about the foundry mortgaged by us this day.’’ 
This was immediately followed by the signature 
of the mtgors. :—Held: the stock-in-trade was 
not. included in the mtge.—Re McManus, Ea p. 
JARDINE (1875), 10 Ch. App. 3225 44 L. J. Bey. 
58; 382 L. T. 6813 23 W. R. 736, L. JJ. 

549. -|—A wheel-factory, including 
the machinery & gear, was mortgaged to pltfs. 
The deed of mtge. was not registered as a bill of 
sale. Leathern driving belts were used in working 
the machinery at the factory ; they were fastened 
to certain wheels or drums, but could be removed 
at pleasure when the machinery was thrown out 
of gear. They were necessary parts of the 
machinery. The mtgor. having liquidated his 
affairs under Bkpcy. Act, 1869 (c. 71), deft., his 
trustee, sold the belts :—Held: the belts passed 
to pltfs. under the mtge., & they were entitled to 
maintain an action of conversion against deft.—- 
SHEFFIELD & SOUTH YORKSHIRE PERMANENT 
BENEFIT BUILDING SOCIETY t. HARRISON (1884), 
15Q. B.D. 358; 541. 5. Q..B.15; 51 L. T. 649 ; 
33 W. R. 144; 1 T. L. RR. 61, C. A. 
stu OUtEN -—Mentd. Re Rose, Fr pp. Linnell (1888), 4 


250. 

550. .]— Fresco paintings, a patent 
frame screen fixed by blocks to the wall, adver- 
tising boards fixed to the hall posts by screws, & 
fixed iron seats of a cinema theatre are fixtures & 
pass under a mtge. as such.— VAUDEVILLE ELEC- 
TRIC CINEMA, LTD. v. MURISET, [1923] 2 Ch. 74 5 
92 L. J. Ch. 558; 129 L. T. 466; 67 Sol. Jo. 595. 

551. Fixtures mortgaged separately from free- 
hold.|—'Traders mortgaged a leaschold factory to 
A., & they afterwards mtged. the machinery in it 
separately to BK. Upon the bkpcy. of the traders 
who had been allowed to retain possession of the 
machinery :—Held: the movable machinery 
passed to the assignees as being within the order 
& disposition of the bkpt., but that the machinery 
fixed to the freehold did not though mtged. 
separately.—WHITMORE v. EXMPSON (1857), 2: 
Beav. 313; 26 L. J. Ch. 364; 28 L. T. O. S. 300 ; 
3 Jur. N. S. 230; 5 W. KR. 217; 53 EB. BR. 123. 
Annotation -—Retd. Ke Baldwin, Ex p. Foss, kx p. Baldwin 

(1858), 30 L. T. O. 8. 354. 
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& mtgo 
that both as to the degree & object of 
the annexation they became parts of 
the realty.—HaGauaRT t. BRAMPTON 
(Town) (1897), 28 S. C. R. 174.—CAN. | 1245.—CAN. 

f. —-—.]—MIL&s v. ANKATELL (1898), kk ——— } 
25 A. R. 458.—CAN. 

g. ——.J]— GoLpizk & McCUOLLOCH 


349.—CA 


3 82.—CAN. 


r. & his mtgee., for concluding Co., Lp, ©. HEWSON (1901), 35 N. BR. 
h. ——.]— SEELEY». 
(1908), 18 O. L. R. 472; 12 0. W. BR. 


RovaAL BANK OF CANADA 
v. COUGHLAN (B. C.), [1919] 2 W. W. Re 
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(6) Mortgage by Deposit of Title Deeds. 

552. Deposit without memorandum — Whether 
mortgagee entitied.|—Fixtures belonging to a lessee 
& removable by him at pleasure, as between 
himself & the lessor, form part of the security 
under an equitable mtge. by deposit of the lease. 

Where a rolling-machine, which itself was 
admittedly a fixture, was titted with a number of 
different sets of loose rollers, one of which only 
could be actually attached to the machine & used 
at one time, but the duplicates were kept for the 
purpose of effecting different. kinds of work :— 
Held: inacontest between mtgees. & the assignees 
in bkpcy. of the mtgor., all the rollers that had 
been fitted to the machine thereby became part 
of it, & passed to the mtgees., by virtue of an 
equitable mtge. by deposit of the lease of the mill ; 
other rollers which had been purchased with the view 
of using them in the machine, but had not been 
fitted to the machine, were not part of the machine, 
& did not pass to the mtgees.—-Re RICHARDS, 
ke p. AstBurY, Ex op. LLoyp's BANKING Co. 
(1869), 4 Ch. App. 630; 38 L. J. Bey. 9; 201. T. 
907; 17 W. R. 997, Led. 

Annotations :-—Distd. Cross ¢. Barnes (1877), 46 L. J. Q. B. 
479. Mentd. British Keonomical Lamp Co. ¢«. Empire 
Mile Tend (1913), 29 T. La. Re. 3s. 

553. ~~— —-—.] — The owner in fee in posses- 
sion of land & premises deposited the title deeds 
with a banking co. as an equitable mtge., to 
secure the balance of his account. with them for 
the time being. He then erected a mill, & set 
up, not only steam power applicable to all mills, 
but machinery applicable only to the purposes of 
a particular manufacture which he carried on 
there. He afterwards made a bill of sale of all 
the machinery, the assignee having notice of the 
previous deposit of the deeds :-——Held : as between 
the mtgees. & assignee, all of the machinery which 
was annexed to the floor, ceilings, or sides of the 
building, in a ‘* quasi permanent. manner,’ by 
means of bolts & screws, passed to the mtgees. ; 
& it made no difference that the object) of the 
annexation was merely to steady the machines 
when in use, & that they could be removed without 
any injury to them or the freehold, nor that the 
machines were in the nature of trade fixtures, 
which would, as between landlord & tenant, belong 
to the tenant.—- LONGROTYTOM v. BERRY (1869), 
lL. R25 Q.B. 123; 10 3B. &S. 8525 80. I. QL. OB. 
37; 22 1. T. 385. 
wlnnotations :--Apprvd. Holland ¢. Hodgson (1872), Le RR. 7 

Cod) B28. Folld. Crosk v7. Barnes (1877), 46 L. J. Q. 2B. 

479. Apprvd. Shofileld & South Yorkshire Permanent 

Benefit Bldg. Soc. 9», Harrison (1884), 15 Q. Bo oo). 358. 

Distd. Gough +. Wood, [L884] 1 Q. B. 713.  Consd. 

Huddersfield Banking Co. vr. Lister (1895), 72 L. T. 703; 

Hobson vv. Gorringe, {LAO 1 Ch. 382; Reynolds 2. 

Ashby, [1904] A. ('. 466. Refd. Turner». Cameron (1870), 

2 RSQ. BB. 8063) Re Armytage, Jor 7. Moore & Robin- 

son's Banking Co. (1880), 14 Ch. D. 379, 

554. ~---— ----.} — The lease of a shipbuilding 
yard & the trade fixtures therein were assigned to 
a shipbuilder, to hold the leasehold premises for 
the residue of the term granted by the lease, & to 
hold the trade fixtures absolutely. He deposited 
the lease & the assignment with his bankers as 
security for advances made by them to him. No 
memorandum of charge was executed. The mtgor. 
afterwards filed a liquidation petition. The 
bankers had not taken any possession of the trade 
fixtures:—Held: as against the trustee in the 


Pere bree et ett ee arene + 


PART IV. SECT. 5, SUB-SECT. 3.— 
B. (b). 


CALDWELL 

l. General rule.}--Where a tenant for 
& term of certain premises mortgages 
such torm by way of equitable deposit 
of the lease the mtgee, takes under his 
intge. an interest in trade fixtures 
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Sect. 5.-—Faxtent of interest conveyed: Sub-sect. 3, B. 
(b) & (c).) 

liquidation, the bankers had _ no title to the trade 

fixtures.—Re TRETHOWAN, Ex p. TWEEDY (1877), 

§ Ch. 1). 559; 461. J. Bey. 43; 361. 7. 703; 41 

J.P. 506; 25 W. R. 399. 

555. Deposit with memorandum — Fixtures not 
included in memorandum.|—<An equitable mtge. 
of leasehold premises will carry all the fixtures, 
although erected for the purposes of trade, & 
therefore removable as between landlord & tenant, 
& although they are not specified in the lease 
deposited or the memorandum of deposit.—/te 
M‘NEILL, Bx p. Broapwoon (1841), 1 Mont. D. 
& De G, 631, Ct. of R. 

Annotations :—Refd. Rte Mackie, Wa p. Tagart (1847), De G. 

531; Walmsley o. Milne (1859), 7 C. B. N.S. 115. 

556. --— —-—.]-—The deeds of a brewery held 
upon Jease were deposited with a creditor, an offer 
being made by the debtor to have a legal mtge. 
prepared of the brewery plant & fixtures. A 
letter was afterwards written by the debtor to his 
own solr, stating the provisions to be contained 
in the mtge., but not) mentioning the plant & 
fixtures. Before the mtge. was prepared the 
debtor became bkpt.:---Held: the creditor had 
an equitable mtge. upon the brewery, plant & 
fixtures, & was entitled to the ordinary equitable 
mtgee.’s order. —He Kien, Wir p. CHUCK (1849), 13 
L. T. OS. 2873 138 Jur. 5381. 

557. --—— -- -----.]-—-In Aug. 1887, W. purchased 
certain Jeascholds with fixed machinery thereon. 
J. provided the money on the understanding that 
W. should hold the property & machinery for him 
until he required an assignment. Ino Feb. W. 
deposited the title deeds with J. with a memo- 
randum, ‘1 acknowledge that the purchase .. . 
was made out of moneys provided by J. on the 
understanding ... that 1 should hold the lease 
& effects as trustee... until he should require 
an assignment... & J] hereby undertake ... 
to execute in his favour an assignment ... by 
way of mtge. . . . or absolutely as he shall elect. 
& until election ] have deposited with him the 
Jease & . . . documents of title... as an equit- 
able imtgee.” W. became bkpt., & his trustee 
claimed the machinery, & this was a motion by J. 
to have it declared that he was entitled to the 
same :-— Held: allowing the motion, the mtge. of 
the lease carried with it the trade machinery, there 
was no separate assignment of such trade 
machinery requiring registration as a bill of sale, 
& J. was entitled to succced.<—Re Lusty, Exp. 
Lusty v, OFFICIAL RECEIVER (1889), 60 L, T. 160 ; 
37 W. RR. 3804.35) 6 Morr, 18, 

558. ---— Fixtures expressly included.] — A., 
who was a partner with B., deposited with their 
bankers the deeds of a freehold cotton mill belong- 
Ing to A., as a security for advances made by the 
bankers for the use of the firm of A. & B.; & in 
the memorandum of deposit it was stated, that the 
buildings were insured for £2,000 & ‘the 
machinery, etc., for £2,000 more’; a steam engine 
& other machinery having been previous to the 
deposit. erected by A. & B. for the purposes of 
their trade. A. & B. continued in possession of 
the premises, with all the machinery, up to the 
period of their bkpcy. :—Held: the steam engine 
& machinery, though removable by a tenant as 
fixtures erected by him for the purposes of trade, 
yet being firmly attached to the walls & floors of 


erected upon the leasehold premises 
by the tenant, & removable by him 
under the provisions of the lease, 


commensurable only with his interest 
in the term, & is not, as such, absolutely 
cntitled to the proceeds of the sale 


MoRTGAGE. 


the buildings, & being such fixtures as are frequently 
put up by the owners of cotton mills, & let with the 
mills to a tenant, were not to be considered as in 
the reputed ownership of bkpts., within 6 Geo. 4, 
c. 16, 8s. 72.—Re OGDEN, Ex p. Loyp (1834), 3 
Deac. & Ch. 765; 1 Mont. & A. 494; 3 L. J. Bey. 
108, C. of KR. 


Annotations :—Refd. Re Maberly, Ex p. Belcher (1835), 
4 Deac. & Ch. 703; Re M‘Neill, Ez p. Broadwood (1841), 
1 Mont. D. & De G. 631. 


559. .J—A firm deposited a lease with 
their bankers as a security. Several fixtures on 
the premises were the property of the firm. The 
lease expired, & the firm continued to occupy the 
premises as ycarly tenants, & afterwards made an 
agreement for a new lease, the counterpart of 
which was deposited with the bankers, & they 
engaged to deposit the new lease when they 
obtained it; the firm then became bkpt., & the 
landlord thereupon declared the lease forfeited :— 
Held: the tenants’ fixtures were not in their 
‘‘order & disposition,’ so as to pass to their 
assignees, but the bankers had a valid lien upon 
them.—FEARENSIDE v. DERHAM, THOMPSON v, 
DERHAM (1844), 13 L. J. Ch. 354; 3 L. T. O. S. 
97; sub nom. Re VisrHaAM, Ka p. THOMPSON, 
FEARENSIDE v. DERHAM, THOMPSON v. DERHAM, 
& Jur. 633, L. ©. 

560. .|— A., a publican, being in- 
debted to C. deposited with him the lease of a 
public house & other houses accompanied by a 
memorandum expressly constituting C. equitable 
mtgee. of the leasehold premises & of the fixtures 
to the premises belonging. A. remained in 
possession of the premises & became bkpt. :— 
Held: the fixtures consisting of ordinary house 
fixtures & trade fixtures were not in the order & 
disposition of the bkpt. within 12 & 13 Vict. c. 106, 
s. 125, but belonged to the mtgee.—Re GAWAN, 
He p. Barcuay (1855), 5 De G. M. & G. 403; 
26 LL, T.O.8S.97; 19 J.P. 8043; 1 Jur. N.S. 1145 ; 
4W.R. 803 43 E. RK. 9263 sub nom. Le BARCLAY, 
Ee p. GAWAN, 25 L. J. Bey. 1, Ll. C. & L. JJ. 
.tnnotations :—Consd. Muther 7. Fraser (1856), 2 K. & J. 

536. Apld. Whitmore v. Kmpson (1857), 23 Beay. 313 ; 

Tebb «+. Hodge (1869), 38 l. J. C. P. 217. Consd. Berbie 

”. Fenwick, Fenwick v. Begbie (1871), § Ch. App. 1075, n. ; 

Reynolds v7. Ashby, [1904] A.C. 466. Refd. Gough v. 

Wood, (1894] 1_Q. B. 713. Mentd. Boyd v. Shorrock 

(1867), L. R. S Eq. 72. 

561. .|} —A mtge. of premises will 
pass the fixtures upon the premises. A mtge. of 
a Jease made by the lessee will carry the fixtures 
of that property which is in lease, & the power 
to remove which fixtures was in the tenant. 
Fixtures attached by the mtgor. to the property 
after the date of the mtge., will also, unless under 
special stipulations, pass to the mtgee. There is 
no difference in this respect. between a mtge. in 
fee by a freeholder & a mtge. by way of assignment 
of a term by a leaseholder. 

A. was the lessee of a public-house. On obtain- 
ing, in 1869, from M. a loan of £800, he deposited 
the lease with M. together with a memorandum 
reciting that it was deposited as security for the 
loan, & for any money that might become due to 
M. for goods sold, & for the expense of ‘ insuring 
the premises & the fixtures & fittings therein ” 
from fire, & the memorandum also contained an 
undertaking to execute, when required, a legal 
mtge. In Apr. 1873, A. borrowed a sum of £55 
from J., & gave J. a bill of sale of the fixtures & 
fittings. J. afterwards put a man in possession & 




















of such fixtures.—-COLONIAL BANK OF 
AUSTRALASIA, LTD. vr. RILEY (3896), 
22 Vv. L. R. 288.—AUS. 
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advertised the fittings for sale. M. thereupon 
filed a bill to restrain the sale :—Held: the equit- 
able mtge. effected in 1869 passed the fixtures & 
fittings, & did not require registration under 
17 & 18 Vict. c. 36, to give it effect as to them.— 
Mevx v. Jacoss (1875), L. R. 7 H. L. 481: 44 
L. J. Ch. 481 3 32 L. 1: 171; 39 Ss FP 324 ; 23 
W. R. 526, H. L. 
.{nnotations :—Consd. Re Eslick, Ez p. Alexander (1876), 4 Ch. 
. 503. Apld. Cross v. Barnes (1877), 46 L. J.Q. B. 479. 
Distd. Re Trethowan, Ex p. Tweedy (1877), 5 Ch. D. 559: 
sanders v. Davis (1885), 15 Q. B. D. 218. Consd. Paine 
¢. Matthews (1885), 53 _L. T. 872; Re Rogerstone Brick 
& Stone Co., Southall »v. Wescomb, [1919] 1 Ch. 110. 
Refd. Topham tv. Greenside Glazed Fire-brick Co. (1887), 
37 Ch. D. 281; Gough ». Wood, [1894] 1 Q. B. 713; 
Ellis ». Glover & Hobson, [1908} 1 K. 3. 388. Mentd. 
Kain v. Brand (1876), 1 App. Cas. 762; Thomas t. Kelly 
11888), 60 L. T. 114. 


(c) Acquired under Hire Purchase Agreement. 


562. Legal mortgage — Implied authority to 
mortgagor in possession to hire.!—By agreement. 
between defts. & E., who was tenant for a term of 
years of a piece of land, defts. agreed to supply him 
with a boiler for the purpose of his trade, to be paid 
for by instalments & to remain the property of 
defts. till all the instalments were paid; & it was 
further agreed that in case of default of payment. 
of any of the instalments, defts. might enter & 
carry away the boiler. HK. then mortgaged his 
interest in the land by underlease to pltf., who 
had no notice of the agreement, & who allowed E. 
to remain in possession. Defts. afterwards sup- 
plied the boiler, which was fixed in the land. One 
of the instalments not being paid, defts. entered 
& carried the boiler away. In an action by pltf. 
against defts. for removing the boiler :—Held: 
pltf. having allowed the mtgor. to remain in 
possession, must be taken to have acquiesced in 
his making agreements for fixing & removing 
fixtures for the purposes of his trade, & he could 
not claim the boiler as against. defts.—Gouan v. 
Woop & Co., [L894] 1 Q. B. 7133 63 L. J. Q. 8B. 
o64; 70 L. IT. 297; 42 W. RR. 460; 10 T. LR. 
318; 9 R. 500, CL. A. 
Annotations :-—Expld. Huddersfield Banking Co. vr. Lister, 

(1895) 2 Ch. 273. Distd. Thomas v. Jennings (1896), 66 

L. J. Q. B. 5s) Hobson «. Gorringe, [1897] 1 Ch. bse. 

Consd. Reynolds +. Ashby, [1904] A. (. 466. Distd. fer 

Allen, (1907) 1 Ch. 575; Filis re. Glover & Hobson, (19084 

1 K. 13. 388; Re Morrison, Jones & Taylor, Coukes vu, 

Morrison, Jones & ‘Taylor, (1914) 1 Ch. 50.) Consd. Pic 

Rogerstone Brick & Stone Co., Southall cr. Wescomb, 

(1919) 1 Ch. 110, 

563. ——— -—— Chattel fixed to freehold---Entry 
by mortgagee into possession.|—In determining 
whether or not a chattel has become a fixture the 





intention of the person affixing it to the soil is , 


’ ~ only so far as it can be presumed from the 
degree & object of the annexation. 

A gas engine was let out on the hire & purchase 
System under an agreement in writing which 
provided that it should not become the property 
of the hirer until the payment of all the instal- 
ments & should be removable by the owner on the 
failure of the hirer to pay an instalment. The 
engine was affixed to freehold land of the hirer 
by bolts & screws to prevent it from rocking & 
was used by him for the purposes of his trade. 
Default having been made in the payment. of the 
instalments, the engine was claimed by the owner, 
& also by the mtgee. of the land, who took his 
mtgee. after the hiring agreement & without. notice 
of it, & had entered into possession while the 
engine was still on the land :—Held: the engine 
was sufficiently annexed to the land to become a 
fixture, & any intention to be inferred from the 
terms of the hiring agreement that it should 
remain a chattel did not prevent it from becoming 


ee. 
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a fixture; & consequently it passed to the mtgee. 
as part of the frechold ; even if a licence to remove 
the engine could be implied from the mtgee. 
leaving the mtgor. in possession the entry of the 
mtgee. into possession determined such licence.— 
HOBSON v. GORRINGE, [1897] 1 Ch. 182; 66 
L. J. Ch. 114; 75 L. T. 610; 45 W. BR. 356; 18 
T. L. R. 139; 41 Sol. Jo. 154, C. A. 
annotations -—Distd. Lyon tv. London City & Midlana 
Bank, [1903] 2 K. B. 135. rvd. Reynolds v. Ashby, 
{1904} A. C. 466. Distd. Re Allen, (1907) 1 Ch. 574; 
Ellis ¢. Glover & Hobson, [1908] 1 K. B. 388; He Morrison, 
Jones & Taylor, Cookes t. Morrison, Jones & Taylor, 
(1914) 1 Ch. 450. Refd. Crossley +. Lee, (1908) 1 K. B. 86; 
Horwich t. Symond (1914), 110 L. T. 1016; Vaudeville 


Electric Cinema ¢. Muriset, [1928] 2 Ch. 74. Mentd. 
Becker v. Riebold (1913), 80 T. L. R. 142. 
564, ——— ——,| — Chairs were 








hired from pltfs. for use in a hippodrome by the 
owner & occupier of the building under an agree- 
ment for hire containing an option of purchase 
which was never exercised. The chairs were 
fastened to the floor of the building by means of 
screws, in accordance with the requirements of 
the local authority :-—Held:) the chairs did not 
cease to be chattels because they were screwed 
down to the floor, & the property in them did not 
pass as against. pltfs. to the mtgee. of the freehold 
under a mtge. of the building & fixtures.-—LYON 
& Co. v. Loxnpon Crry & MIpLANpD BANK, [100% | 
2K.B.135; 721.3. 6K. BL 4655 88 LT. 8025 51 
W.R. 400; 19 T. LR. 38d 3) 47 Sol, Jo. 886, 


annotations : - Apprvd. Reynolds rv. Ashby, (104, A.C. 
466. Distd. Vaudeville Electrie Cinema or. Muriset, 


[1923] 2 Ch. 74. 

565. —-— ——- —-— --—-.|-- Machines were 
supplied by the owner of them to the lessee of a 
factory upon the hire purchase system, the 
machines to remain the property of the owner till 
they had been wholly paid for; upon default in 
payment. the owner to have power to determine 
the hiring & remove the machines. They were 
affixed, as the owner knew, to concrete beds in 
the floor of the factory by bolts & nuts & could have 
been removed without) injury to the building or 
the beds. The lessee made default in payment, & 
the owner brought an action to recover the 
machines or their value from a omtyee. of the 
premises who had taken possession :-—- Held: the 
mmachines had been so affixed as to pass by the 
intge. to the mtgee.-- -RisyNoLps vr. ASHBY & SON, 
j1904) A.C. 466; 73). J. 6K. Boos OF 1. 
607; 53 WLR. 120; 20 T. E.R. 766, He. 


Annolations :-- Distd. Lyon. London, City & Midland Bank 
(1903), 72 Le J. K. OB. 4655) dete Allen, [1907] 1 Ch. 575; 
lis. Glover & Hobson, (P08) PK. B. 388 5) Re Morrison, 
Jones & Taylor, Cookes vr. Morrison, Jones & Taylor, 
{(A9h4) 1 Ch. 505 Hamer ce. London, City & Midland Bank 
(1914), 87 L. J. K. OB. 973.) Consd. fee Rogerstone Brick 
& Stone Co, Southall 7, Wesceomb, (LOiep Pb Ch. 110. 
Refd. Crossley 7. Lee, (1908) PK. BL SG. entd. Becker 
r. Riebold (1913), 30 T. L. 142; Horwich v. Symond 


(1914), 110 L. T. 1016, 
566. ——-- ——— ----- ———.]— ELLIS v. GLOVER 


& Hopson, Lrp., No. 644, post. 

567. Equitable mortgage by deposit of title 
deeds—-Subsequent to hire purchase agreement- 
Prior equitable interest of vendor.|--—A co. hired 
machinery fixed on its business premises from 1. & 
H. on the terms of a hire purchase agreement, 
which provided that the co. was to pay a monthly 
rent for the hire of the machinery, & should 
become the purchaser on payment of a certain 
sum in which event credit would be given for the 
previous payments of rent. Until the purchase 
the co. was to be a mere bailee of the machinery, 
& in case of default in making the monthly pay- 
ments or breach of the conditions of the agree- 
ment L. & H. were empowered to enter & remove 
the machinery. Subsequently, the co. gave to a 


Sect. 5.—Eatent of interest conveyed: Sub-sect. 3, B. 
(c) & (d), & C.; sub-sect. 4.| 


bank an equitable mtge. of the business premises 
by a deposit: of the deeds thereof accompanied by 
a written charge under the common seal of the 
co. containing an agreement to give a legal mtge. 
on demand. The bank took without notice of the 
hire purchase agreement. The co. failed to pay 
the instalments & committed breaches of the 
conditions of the hire purchase agreement; L. & 
H. demanded delivery up of the machinery & a 
winding up order was made against the co. The 
principal secured to the bank was due with an 
arrear of intcrest :—Held: the bank being merely 
an cquitable mtgee. & L. & H. having an equitable 
interest in the machinery under their hire purchase 
agreemncnt the interest under that agreement had 
priority over the interest of the bank.—Re ALLEN 
(SAMUEL) & Sons, Lrp., [1907] 1 Ch. 575; 76 
L. J. Ch. 862; 96 L. T. 660; 14 Mans. 144. 


Annotations :—Apprvd. Ite Morrison, Jonos & Taylor, 
Cookes v Morrison, Jonos & Taylor, (1914] 1 Ch. 40. 
Reid. Hamer v London, ‘oe | & Midland Bank (1918), 87 
J. J. K. B. 973. Mentd. Becker v. Ricbold (1913), 30 
| Ae Ju h. 142. 

———— —--——.|—-See COMPANIES, Vol. X., p. 768, 

No. 4803. 


(d) Fiatures attached by Tenant of Mortgagor. 
568. Demise by mortgagor in possession—Right 
of tenant to remove fixtures during term.]—'frade 
fixtures attached by the landlord, who is mtgor. 
in POssCSSION, are not in his reputed ownership. 
Weare satisfied . . . that the pipes & machinery 
were so attached as to be part. of the freehold at 
common law. If the bkpt. had been a tenant, & 
had fixed the property in question for trade 
purposes, J should even then have thought it not 
within 6 Cieo. 4, ¢. 16, 5. 72, the then reputed 
ownership sect., though there might be fixtures 
which would be within that sect. . . . In this case, 
however, the bkpt. was the frecholder & owner of 
the machinery, & the moment he affixed them they 
became part of the freehold, & consequently not 
chattels in his reputed ownership. Therefore, 
the mtgee. is entitled to the usual order (Lorp 
ER&KINE, C.J.).-—Re BUTTERWORTH, Lz p. WILSON 
(1835), 4 Dene. & Ch. 143; 2 Mont. & A. 61; 4 
Il. J. Bey. 24, Ct. of R. 
-lnnotations :--Distd. He Maberley, Jar p. Belcher 35), - 
Deac. & Ch. 703. Refd. Je Wick, ah eine Cina}, 
4 Jur. 510, 
569. —-— ——.]- -A mtgor. in possession of 
premises let them to a tenant who brought on to 
thein certain trade fixtures. The mtgee. subse- 
quently entered & sold the premises under the 
power of sale contained in the mtge. :—Held: the 
fixtures did not pass under the nitge., but remained 
the property of the tenant.—SANDERS v. DAVIS 
Woe eee 13. i: 218; 54 L. J. Q. B. 5763 33 
2 Jt. GOO 5 sub nom. SAUNDERS v. DAv 
ae arin UNDERsS v. Davis, 1 


-fnnotations :—Consd, Gough v. Wood, [1894] 1 Q. B, 713. 
pid. Hobson rv. Gorringe (1896), 75 L. T. 610. (See 

7 1. T. 613.) Refd. Thomas r. Jennings (1896), 66 
a be Q. 1B. 55 Klis e. Glover & Hobson, [1908] 1 K. B. 


ee C. Registration as Bill of Sale. 
S bill of sale.|—See Biuus oF SALE, Vol. VII 
pp. 33-39, Nos. epee ee: 
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568i. Demise by mort ] 

23 1, qgayor inh Dvos- 
sceaston——Right of tenant to siiee 
fixtures during term.J— In the absence 
of express stipulation to the contrary 


FRANC 
w ltgor. in possession has the right to ne 


permit trade fixtures to be put up & 
removed from the mtged. 
provided they are removed before the 
Intgee. takes possession, but the right 
of removal ceuses when possession is 
taken by the mtgec.—CREDIT FONCIER 
CANADIEN t. 
WALKER Co. (Sask.), [1919] 2 W. 


Under Companies Act, 1908 (c. 69), s. 93.)— 
See COMPANIES, Vol. X., p. 788, Nos. 4931-4934. 


SUB-SECT. 4.—ACCRETIONS. 


570. General rule.} —- The goodwill of a public- 
house is not a personal goodwill, but on sale of the 
house passes with it. 

K., the lessee of a hotel, demised it by way of 
mtge. to P. to secure an advance. The deed con- 
tained an attornment clause by which, ‘' for better 
securing payment of the interest’ the mtgor. 
attorned tenant to the mtgee. at a rent which was 
equal to the amount of the yearly interest on the 
sum advanced. K. subsequently mortgaged the 
same premises to H. The deed recited the first 


mtge., & contained an attornment clause in 
similar words to that in the first mtge. K. filed 
a liquidation petition on July 3, 1879. Trustecs 


were appointed on July 14. Afterwards the first 
mtgees. distrained for a quarter’s rent duc under 
the attornment clause in their mtge. on July 18. 
In Sept., the second mtgee. distrained under his 
attornment clause for a half-year’s rent due in 
Aug. The hotel was subsequently put up for sale 
by auction by the first mtgees. under an arrange- 
ment, & the trade fixtures & also the furniture & 
loose chattels were sold :—Held: (1) the second 
mtgee. had a right to distrain after the bkpcy. of 
K. under the attornment clause in his mtge. for 
one year’s rent, & his right was not at all affected 
by the fact that there was a prior attornment to a 
prior mtgee.; (2) the attornment being for the 
better securing payment of the interest does not 
constitute between mtgor. & mtgee. the relation 
of tenant & landlord only, nor compel the mtgee. 
to elect between his character of mtgee. & landlord ; 
he remains mtgee. with all the incidents attaching 
to that position, the attornment is merely an 
additional security ; therefore fixtures added by 
the mtgor. after the date of the mtge. pass to the 
mtgee. in his capacity of mtgee. 

(3) Everything that the mtgor. adds to the 
house to improve its value must be taken to be 
an accretion for the benefit of the mtgee. (LuUsH, 
L.J.).—Re KiTcHIN, Ha p. PUNNETT (1880), 16 
Ch. D. 226; 50 L. J. Ch. 2123; 44 L. T. 2263 29 
W. R. 129, C. A. 

Annotations :—.48s to (1) Consd. Re Willis, Wr yp. Konnedy 
(1888), 21 Q. B.D. 384. As to (2) Refd. te Knight, Ar p. 
Volsey (1882), 21 Ch. D, 442. Gencrally, Mentd. West 
Loudon Syndicate v. 1. RK. Comrs., 11898) 2 Q. B. 507. 
571. Improvement by mortgagee —- Renewal of 

lease—Equity of redemption attaches to renewed 

lease.|—If a college lease be mortgaged, & the 
mtgec. renews his lease, this shall be for the benefit 
of the mtgor., paying the mtgee. his charges; & 
the lessee of a college, ctc., has a tenant-right in 

France & all other places almost but here, & the 

college are bound to let him renew, but the law 

is not so here; but, however, the mtgee. here 
does but graft upon his stock, & it shall be for the 

mortgagor’s benefit.—RUSHWORTH'sS Cask (1676), 

Freem. Ch. 13; 22 KB. R. 1026. 


Annotations :—Consd. Vanghorne rv. Harland (1856), 28 
L. T. O. S. 227. Refd. He Biss, Biss ¢. Biss, [1903] 2 Ch. 
40. 








385.—- CAN. 
PART IV. SECT. 5, SUB-SECT. 4. 
m. Jimprovements by assignee of 
eyuity of redemption—Right tv_set off 
value against rents & profits.}--BuUCHA- 
NAN t. MCMULLEN (circa 1877), 25 Gr. 
193, u.—CAN. 
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572. |—A bill in equity will not 
lie to redeem a mtge. of chambers in the inns of ct., 
but pltf. must apply to the bench or to the judges 
of the society; secus: if on application to the 
bench they refer pltf. to his remedy in equity. 

A., possessed of a renewable term, mortgaged 
it to J., who gained a new term from the original 
landlord to commence after the old one :—Held : 
this new term should be subject to the old equity 
of redemption. RAKESTRAW v. BREWER (1729), 
2 P. Wms. 511; Cas. temp. King, 55; Mos. 189; 
2 iq. Cas. Abr. 162, 601; 24 E. R. 839, L. C. 
Annotations :-——-Consd. Leigh v. Burnett (1885), 29 (th. D. 

231; te Biss, Biss v. Biss, [1903] 2 Ch. 40. Mentd. 

hk. v. Gray’s Inn (1780), 1 Doug. K. B. 353. 

578. -]— There is no authority 
for the general proposition that if a person only 
partly interested in an old lease obtains from the 
lessor a renewal, he must be held a constructive 
trustee of the new lease, whatever may be the 
nature of his interest or the circumstances under 
which he obtained the new lease. <A person 
renewing is only held to be a constructive trustce 
of the new leasc if, in respect of the old lease, he 
occupied some special position by virtue of which 
he owed a duty towards the other persons inter- 
ested : as, for example, in the case of a renewal 
by a tenant for life of settled leascholds, or by a 
partner of a partnership lease, or by a mtgee. of a 
mtged. lease. In all such cases the new lease is 
treated as engrafted on or as forming part of the 
original lease.—Ae Biss, Biss v. Biss, [1908] 2 Ch. 
40; 72 1. J. Ch. 473; 88 L. T. 408; 51 W. R. 
504; 47 Sol. Jo. 383, C. A. 

Annotation :—Refd. Griffith ». Owen, [1907] 1 Ch. 195. 

574 Improvement by mortgagor or his personal 
representative — Renewal of lease.|—Defts.. who 
were entitled to the equity of redemption of lease- 
holds charged with a mtge., attempted to get. rid 
of it by fraudulently incurring a forfeiture, which 
they induced the lessor to take advantage of. 
They afterwards obtained a new lease from him, 
which they sold :—Held: the new Jease was 
subject to the mtge., notwithstanding CC. L. P. 


ed 























Act, 1852 (c. 76), s. 210, & a decree was made for 


payment by defts. of the mtge. with costs.— 

HuGues v. HOowarp (18538), 25 Beav. 575; 53 

E.R. 756. 

ute :~ -Mentd. Stratton ¢. Murphy (1867), 15 W. R. 
vo. 


075. ——.| — An ecclesiastical lease of a 
house for a term of years which was renewable by 
custom though it contained no covenant by the 
lessors for renewal was mortgaged & the equity 
Of redemption was afterwards assigned for value. 
The Kcclesiastical Comrs. in whom the reversion 
had become vested would not renew the lease, but. 
before the expiration they agreed to sell the 
reversion to the assignee of the equity of redemp- 
tion. The conveyance was not. exccuted till after 
the expiration of the lease. While the negotiation 
for the purchase of the reversion was in progress 
the assignee borrowed £300 giving the Jender a 
memorandum in writing which stated that the 
money was to be secured by a mtge. from him of 
the house ‘so soon as he had completed the 
enfranchisement of the property from the Comrs,.”’ 
The lender had no notice of the mtge. of the lease : 
—-Held: the mtgor. could only hold the fee simple 
of the property subject to the mtge. of the lease 
& he, & consequently the lender of the £800, was 
not entitled to any prior lien on the property for 
the purchase-money of the reversion notwith- 
Standing the fact that the mtgor. was under no 
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The doctrine of this ct. has always been that the 
mtgor. of a renewable lease can hold a renewed 
lease only subject to the mtge. (PEARSON, J.).— 
LEIGH v. BURNETT (1885), 29 Ch. D. 231; 54 
L. J. Ch. 757; 52 L. T. 458. 

576. Lease after building agreement.| — 
G. insisting that J.. the owner of an agreement for 
a building lease, had deposited it to secure to him 
£900, claimed payment of the money from the 
administrator of J., who had expended money out 
of his own pocket in finishing the houses, & had 
obtained leases from the lessors, & questioned the 
deposit & the extent of the advance, if any had 
been made:—Held: the aflidavits affording 
evidence of deposit, the ct. was bound to act upon 
them ; when the deposit: was made, it gave G. a 
title to a mtge., & he had a right to payment; & 
the ct. made a decree for an account. & sale of the 
houses comprised in the agreement.—-SIMS  v. 
HELLING (1851), 21 L. J. Ch, 763 18 L. T. O. 8. 
1 





577. ——— Purchase of copyholds by lord——After 
mortgage of manor.|—If a lord of a manor mtge. 
the manor in fee to A. & afterwards purchase 
copyholds held of the manor, & take surrenders 
of them to himself in fee, they shall enure, to the 
benefit of the mtgee. ; & a settlement: by the lord 
of all his estate mortgaged to A. shall pass the 
equity of redemption of such surrendered copy- 
holds.—Dor v, Porr (1781), 2 Doug. K. B. 710 ; 
9) H.R. 452. 

«fnnotations :-- Consd. St. Paul vr. Dudley & Ward (1808), 
15 Ves. 167. Refd. Christehureh Cathedral, Oxford v, 
Buckingham & Chandos (1864), 17. B.N.S. 301. Mentd. 
Goodright ¢, Wells (1781), 2 Doug. K. B. 7715 Cave v. 
Holford (1798), 3 Ves. 650; Delacherols v. Delachorois 
(1862-4), IL H. L. Cas, 62, 

578. Mortgage of contingent remainder -— Re- 
mainder barred by tenant in tail in possession— 
Bequest of interest in land to mortgagor.| —A. 
had contingent remainder in fee, & conveyed it to 
1B. as a security. The contingent remainder was 
afterwards barred by A.’s mother, who acquired 
the fee, &, by her will, devised her real estates to 
trustees, upon trust. to sell, & invest the money, 
& pay two-thirds of the dividends to or for the 
benefit, of A., for his life, with similar trust as to 
two-thirds of the rents of the estates not sold : 
— Held: the interest. of A. is bound by the 
security given to Bo- Browne vo. BLOUNT (1830), 
2 Russ. & M. 8&3; 01.3. O08. Ch. 74; 309 1. RR. 
326, 
wtnnotalions : - Mentd. Lyde rv. Hale (1835), 4. J. Ch. 180: | 

Shaw v, Shore (1835), 5 L. J. Ch. 793 Holmes 0. Boll 

(1540), 2 Beav, 208; Malcolm e. Scott (1845), 6 Hare, $0 5 

Kirwan 7. Daniel (1849), 7 Hare, 347; M*Calmont v, 

Rankin (1850), 8 Hare, 1; Hele». Bexley, Whitfield v. 

Bowyer, Whitfleld o Knight) (1855), 20° HKeav. 127 5 

Minter « Kent, Sussex & General Land soc. (1805), 72 

lL. T. 186. 

579. Extension of patent —-- Right of mortgagee 
to extended term.}.--(., being the grantee of two 
patents, transferred them to a limited co., whe 
mortgaged them to R. by assignment. The co. 
presented a petition for prolongation of the terms 
of the patents, & the mtgee. was not a party to 
the petition. The prolongation was opposed 
mainly on the ground of want of novelty, &, 
therefore, of merit :-- Held: as the invention was 
useful there was not that absence of novelty as 
would be fatal to an application for prolongation ; 
the whole of the first patent & a portion of the 
second ought to be extended for five years upon 
petitioners undertaking to give the mtgee. the 
same security over the new patents that he had 
over the old.-—CHURCH’s PATENTS (1486), 3 


obligation to the mtgees. of the lease to obtain a R. P. C. 95; Griffin’s Patent Cases (1884-1887), 


renewal of it, or to purchase the reversion. 


250, VP. C. 
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Sect. 5.—Eatent of interest conveyed: Sub-sects. 5, 
6,7& 8. Secl. 8.) 


SUB-SECT. 5.—COMPENSATION MONEYs. 
Mortgaged property taken under compulsory 
powers.|—See COMPULSORY PURCHASE OF LAND, 
Vol. X1., pp. 274, 275, Nos. 2017-2027. 
Statutory .compensation for public house.|— 
See INTOXICATING Liquors, Vol. XXX., pp. 56, 
57, Nos. 428-432. 


SUB-SECT. 6.—GOODWILL. 
Goodwill, generally, see PARTNERSHIP; TRADE 
& TRADE UNIONS. 
580. Goodwill attached to premises — Right of 





mortgagee—Upholsterer.|—-Cuissum vu. DEWES, 
No. 214, ante. 
1.—— Baker.| —- A baker, having 


mortgaged the leasehold shop in which he carried 
on business, was served with a notice to treat by 
a railway co. who required the mtged. premises. 
He sent in a claim for the lease & loss of profits. 
The gross amount of his claim was reduced by 
agreement between the parties :—Held : as against 
the mtgee., whose debt was greater than the 
amount thus agreed upon, the mtgor. was not 
entitled to any portion of the purchase-money.— 
KING v. MIDLAND Ry. Co. (1868), 17 W. R. 118. 

582. —-— — Graving dock.}]— A graving 
dock & premises, together with the movable & 
fixed machinery & fixtures, were mortgaged to 
secure a balance on a banker’s account. <A railway 
co. gave notice to take compulsorily a portion of 
the nitged. premises, but before the price was fixed 
the mtgor. died, & the mtgees. entered into posses- 
sion. ‘lhe amount of compensation was eventually 
fixed by arbn., & the sum of £2,800 was awarded 
in respect of the loss of profits in carrying on the 
business :—JIeld: the £2,800 belonged to the 
intgees., & did not form part of the general estate 
of the mtgor.—PILE v. PILK, Aa p. IAMBTON 
(1876), 3 Ch. D. 3863; 451. J.Ch. 8413; 351.7. 18; 
40 J.P. 742; 24 W. RR. 1008, C. A. 

583. Public house.| — Jie KircHIN, 
hie p. PunNerr, No. 570, ante. 

584. -——- ---- -—— Right of mortgagee to 
renewal.|-—Deft. mortgaged, by demise, a lease- 
hold public-house, with the goodwill of the business 
carried on there, to pltf. ‘Nhe deed contained a 
covenant for further assurance. Default’ was 
made & pltf. in a foreclosure action obtained a 
receiver :—Held: deft. was bound, under the 
terms of the mtge., to assign his licence to the 
receiver.— RUTTER v. DANIEL (1882), 30 W. R. 
801, C. A. 

Annotation -—Refd. West London Syndicute «. 1. 2. Comrs., 


11898) 2 Q. B. 507. 
-|— The tenant & 








— parses see ecemens © 








585. ——— 
occupier of a house, licensed for the sale of beer 
on the premises, in 1876, assigned all his interest 
in the premises for the residue of his term of years, 
& the benefit of the license, to applts. by way of 
first intge. to secure the repayment of moneys 
advanced by them; & by the mtge. deed irre- 
vocably constituted applts. his attorneys, in his 
name, & as his act & deed, to do all acts necessary 
to procure a transfer of the license. In 1883, the 
moneys secured by the mtge. being still unpaid, 
the occupicr sent a written application for a 
renewal of his license to the justices at their annual 
licensing meeting, & they adjourned the hearing 
of the application. At the adjourned hearing 
applts. applied, as mtgees. & under their power of 
attorney, for a renewal of the license to the 











MORTGAGE. 


occupier, who appeared, but stated that he did not 
wish for a renewal. No objection was made to 
the renewal on any of the grounds specified in 
32 & 33 Vict. c. 27, which Act applied to the 
occupier’s license. The justices refused the appli- 
cation, & applts. appealed to quarter sessions in 
their own names, as mtgees., & also as attorneys 
of the occupier, & in his name, & for & on his 
behalf. At the hearing the occupier again 
appeared, & stated that he did not wish the 
license to be renewed, & quarter sessions thereupon 
affirmed the order of the licensing justices :-— 
Held: upon the facts stated the licensing justices 
& the ct. of quarter sessions were bound to grant 
the application of applts. for a renewal of the 
license to the occupier.—GARRETT v. St. MARYLE- 
BONE, MIDDLESEX JJ. (1884), 12 Q. B. D. 620; 
53 L. J. M. C. 81; 32 W. R. 646; sub nom. Rh. v. 
GARRETT, 48 J. 1. 357, D. C. 

aor :—Mentd. IR. v. Andover JJ. (1886), 16 Q. B. D. 

















586. —— Mortgage confined to 
building.|—WuITLrY v. CHALLIS, No. 119, ante. 

587. —— Premises comprised in colliery 
lease—Right of mortgagee to receiver of business.! 


—A colliery co. executed a mtge. to a banking co. 
by subdemise of their lands, mines, & scams of 
coal & other premises comprised in certain leases, 
& also their buildings & some of their fixed 
machinery. Default having been made of princi- 
pal & interest, the bank took possession of the 
mines & appointed a receiver of the income, but 
did not work the mines. They afterwards brought 
a foreclosure action against the colliery co., & 
moved for a receiver & manager of the colliery :-— 
Held: although the business of the colliery was 
not expressly mentioned in the mtge. deed, it was 
intended to pass & did pass to the mtgees., & they 
were entitled to apply in the action for a receiver 
& manager of the colliery ; the ct. would, in the 
exercise of its discretion, appoint a receiver & 
manager, although the mtgees, had taken posses- 
sion & appointed a receiver of the income.— 
COUNTY OF GLOUCESTER BANK v. RUDRY MERTHYR 
STEAM & IlouSE COAL COLLIERY Co., [1805] 1 Ch. 
629; O41. J. Ch. 4513 72 1.7. 3753; 48 W. R. 
485; 39 Sol. Jo. 38813 2 Mans. 228; 12 BR. 183, 
G. As 
_tnnotations :-— Refd. Poole vr. Downes (1897), 76 L. IT. 1103 
Stamford, Spalding & Boston Banking Co. +. Keeble 
(1913), 82 L. J. Ch. 388. Mentd. Re Bank of Syria, Owen 
& Ashworth's Claim, Whitworth’s Claim, [1900J 2 Ch. 
272; Duck ow Tower Galvanizing Co., [1901] 2K. B. 31h; 
Ruben «. Great. Fingall Consolidated, [1904] 1 K. B. 650 ; 
Premier Industrial Bank «. Carlton Manufacturing Co. 
& Crabtree, (1909) 1 K. B. 106; Re Fireproof Doors, 
Umney «. The Co., [1916] 2 Ch. 1412: Dey v. Pullinger 
Engineering Co., [1921] 1 K. B.77; Underwood vr. Bank 
of Liverpool, Same v. Barclays Bank, [1924] 1 K. B. 775, 
588. Goodwill attached to personal reputation— 
Tailor.])—A public body acting under the power 
of their Act & of the Lands Clauses Consolidation 
Act, 1845 (c. 18), gave notice to pltf. who was a 
tailor to take his house which was_ Iecasehold. 
After some negotiation they offered him £400, of 
which £150 was to be apportioned to his lease- 
hold interest & £250 to his trade damage & 
personal expenses to which pltf. agreed. PIE. 
had mortgaged his leasehold interest & could not 
make a good title. PItf. then brought an action 
for specific performance of the agreement & defts. 
afterwards paid the £100 into ct. under Lands 
Clauses Consolidation Act, 1845 (c. 18), s. 76, 
executed a deed poll & tovk possession :—Held : 
pltf. was entitled to judgment in the action & to 
have the £250 paid at once to him with interest 
from the time when defts. took possession. 
Although in some cases the goodwill of trade 
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premises passes to a mtgee. that does not apply 
to a case where the goodwill depends on the 
personal skill of the owner.—CooPER v. METRO- 
POLITAN BOARD OF WORKS (1883), 25 Ch. D. 472; 
53 L. J. Ch. 109; 50 L. T. 602; 32 W. R. 709, 
C. A. 

Annotation :-—Consd. West London Syndicate v. I. R. 

Comrs., [1898) 2 Q. B. 507. 


SUB-SECT. 7.—INSURANCE MONEYS. 

Sec Fires Prevention (Metropolis) Act, 1774 
(c. 78), s. 83; Law of Property Act, 1925 (c. 20), 
s. 108 (3), (4). 

Insurance generally, see INSURANCE, Vol. X XIX. 
pp. 24 et seq. 

589. Whether mortgagee entitled to demand 
that policy moneys be applied in rebuilding.] 
Pursucrs having a heritable security by bond on 
certain premises insured them against fire in 
defender’s office for £900. Prior securities had 
been given by the owner upon the same premises 
to other creditors, & those creditors had insured 
in other offices. The premises having been in part 
destroyed by fire, the prior incumbrancers, 
recovered from & were paid by the offices in which 
they were insured an amount sufficient for the 
re-instatement of the premises, & for the payment 
of the rent during the period of re-instatement, 
but the premises were not in fact re-instated. It 
appeared that immediately before the date of the 
fire the value of the premises was sufficient to 
cover the prior bonds & that of pursuers, but in 
consequence of the fire the value of the premises 
was so reduced that. they were not sufficient to meet 
the balance remaining due to the prior creditors, 
& the pursuers’ bond was Ieft entirely uncovered : 
—Held: (1) pursuers were entitled notwithstand- 
ing the amount. paid to the other creditors, to 
recover to the full extent of their loss; but. pur- 
sucrs were not entitled to recover anything in 
respect of the loss of rent of the premises after they 
had been damaged by fire. 

(2) It has not so far as 1 know ever been decided 
that it (Fires Prevention (Metropolis) Act, 1774 
(c. 78), s. $8] applies as between mtyor. & mtgee. 
(LorRD SELBORNE).— WESTMINSTER Fikk OFFICE 
v. GLASGOW PROVIDENT INVESTMENT SOCIETY 
(1888). 13 App. Cas. 699; 59 1L. T. 641; 4'T. L. R. 
779, H. 1. 

Annotations :—As to (2) Dbtd. Sinnott ©. Bowden, [1912] 2 
Ch. 414. Generally, Mentd. Griffiths «. Fleming, [1909] 
1K. B. 805. 

590. —.J—By a deed executed in Nov. 1911, 
B. charged a house in Walthamstow with payment 
to C. of a sum of money & covenanted to insure & 
keep insured the mtged. property against fire in a 
certain amount. Prior to the charge the property 
had been insured by B. under an annual policy 
expiring at Christinas, & after the date of the 
charge B. renewed the policy for the ensuing year. 
In Feb. 1912, the house was destroyed by fire, & 
in May, 1912, S., a judgment creditor of B., 
obtained a garnishee order nisi attaching the 
money due under the policy. After the date of the 








313 


order C. served the insurance co. with notice that 
he required the money to be applied in rebuilding 
the house, & at the hearing of an application to 
make the order absolute his counsel insisted on 
this being done :—Held: (1) Fires Prevention 
(Metropolis) Act, 1774 (c. 78), s. 83, giving inter- 
ested persons the right to have insurance moneys 
expended in rebuilding, was of general as opposed 
to local application ; (2) the same sect. applied so 
as to enable a mtgee. to require the money to be 
expended in rebuilding.—SinNoTr v. BOWDEN, 
[1912] 2 Ch. 414; 81 L. J. Ch. 882; 107 L. T. 
G09; 28 T. L. R. 594; 6B. W.C. Cc. N. 157. 

Annotation :—Refd. Matthoy v. Curling, [1922] 2 A. C. 180. 


SUB-SECT. 8.—OTHER CASEs, 

591. Mortgage by trustee-beneficilary — At in- 
stance of other beneficiary—-Whether interest of 
trustee passes.|—A widow who, under her marriage 
settlement & otherwise, was entitled to annual & 
other sums charged on her husband’s estates, was 
one of the trustees of his will, whereby the estates 
were devised in trust to raise £200 for her benefit, 
& subject thereto in trust to convey the estates as 
testator’s daughter by a former marriage should 
direct. The daughter borrowed money upon the 
security of a mtge. of some of the estates, in which 
the widow & her co-trustee joined, & whereby, 
after reciting the will & the agreement for the loan, 
& that the daughter had directed the widow & her 
co-trustee to make such conveyance as was there- 
inafter contained, the widow & her co-trustee, as 
devisees in trust, by the direction of the daughter, 
conveyed the estates to the mtgee. upon trusts for 
sale & for payment of the mtge. debt, & of the 
surplus as the daughter should appoint, & subject 
thereto according to the trusts of the will :—Held: 
the mtge. did not pass the beneficial interest. of the 
widow 3; nevertheless, her charges must be post- 
poned to the mtge., she having concurred in it, 
without reserving her priority.-—STRONGH 1”, 
HAWKES (1853), 4 De G. M. & G. 1863; 43 HK. RR. 
478, 1. JJ. 


afunotation : 
34 e 


592. Mortgage over all assets ‘‘ except logs on 
the way to mill ’’-—Exception not confined to logs 
on the way at date of security.|~-A mtge. granted 
over the whole assets, real & personal & the 
property of a co. now owned by it, or which may 
hereafter be acquired “ excepting logs on the way 
to the mill,’’ must be construed to except not only 
logs on the way to the mill at the date of the 
mtye., but also all logs on the way to the mill 
from time to time.—IMPERIAL PAPER MILLS OF 
CANADA v. QUEBEC BANK (1913), 83 L. J. P. C. 
67; I1OL. T. 01, P.C. 





Refd. Willfams «. Plnckuey (1897), 67 L. J. Che 


SicT. 6.—AGREEMENTS FOR COLLATERAL 
BENEFIT. 


593. Validity.|.-JENNINUS v. WARD, No. 998, 
post. 


PART IV. SECT. 5, SUB-SECT. 8. 


n. Plant—What included.|-—-A mort- 
fage of an electro-plating factory, 
** together with all the plant & machin- 
ery at present in use in the factory,”’ 
does not cover patterns used in the 
bnsiness.—MeCosu v. BuRTON (1901), 
21C. L. T. 371; 2 O. L. R. 77.—CAN. 


o. .)~—The word “ plant ”’ 
in a mtge. of a mill, held not to 
{uclude office furniture, or a horse & 
carriage used for occasional errand 








purposes in connection with the mill, 
or material kept on hand for repairs 
to machinery; but held to includo 
scows nsed for lightering the output of 
the mill from its wharf to steamers, & 
in lightering coal for the use of the mill, 
& also to include such stores as axes, 
shovels & files & other articles com- 
plete in themselves, used in carrying 
on the mill business.— KasTERN TRUST 
Co. v. CUSHING SULPHITE FIBRE Co. 
(1906), 3 N. B. Kg. Rep. 378; 2 
¢. L. R. 28.—CAN. 


p. Proceeds of sale of rights under 
Ouljnut of Beer (Restriction) Act, 1916.) 
—-Liconse holders have, under sect. 5 
of above Act, certain rights to obtain 
beer. Chargeants, whose charges were 
well charged on the license & licensed 
premises, having claimed that their 
charges were also well charged on the 
proceeds of the sale of these rights :—- 
Hield: the charges did not extend to 
such proceeds.—He Cakk, [1018] 

L. R. 448.—IR. 
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Sect. 6.—Agreements for collaicral benefit. 
Sub-sect. 1.] 


594. .|}—The mtgor., from the circum- 
stances of control under which he stands with 
respect to the mtgec., cannot deal with him as he 
could with other persons & as the mtgor. can 
make no effectual lease without the concurrence of 
the mtgee., if the mtgor. refuses to accede to the 
terms of the mtgee. the latter may distress him 
so as to make it: better for him to consent to a 
lease on unreasonable conditions than refuse to 
comply (LORD HEDESDALE).—HICKES v. COOKE 
(1816), 4 Dow. 16; 3 E. R. 1074, H. L. 

Annotation :—Refd. Ford v. Olden (1867), L. RH. 3 iq. 461. 
595. -.|—J., a young man in very poor 

circumstances, was deft. in a probate action in 

which he claimed a share of certain real estate as 
co-heir of deceased. T'o enable him to conduct 
his defence he borrowed money from K.,a solr., to 
whom he executed a mtge. whereby he, J., cove- 
nanted to employ a particular person as his solr. 
in the action & if he should be successful in the 
action to pay K. £225 ‘‘ by way of bonus’”’; & it 
was provided that K. should make such further 
advances to J. as & when K. should think fit to 
mect any further necessities of J., or to be applied 
in or towards the costs of the action. The deed 
then charged J.’s interest in the real estate in 
question with present & future advances & 
interest at 5 per cent. & the £225 bonus. J. re- 
ceived a further advance from K. making a total 
of £100 for advances, & was ultimately successful 
in establishing his claim in the probate action. 
In action by J. to redeem :—Held: (1) the mtge. 
was tainted with champerty ; (2) the bonus was 
illegal as being a collateral advantage stipulated 
for by a mtgee.; (3) the transaction was voidable 
as an undue advantage obtained from J., when 
under the pressure of distress & in a position 
analogous to that of an expectant heir; & accord- 
ingly redemption was decreed on payment only of 
the sums actually advanced to J., with interest. 

—JAMES v. KERR (1889), 40 Ch. D. 449; 58 

la J. Ch. 355; 60 L. T. 212; 53 J. P. 6283; 37 

W. RR. 279; 5 T. LL. R. 174. 

Annotations +18 te ’ ; 4 { 
Set il lh Rat tg Ye ggg, ase 
Folld. Field ». Hopkins (1890), 44 Ch. D. 524. F. 
Santloy ». Wilde, [1899] 2 Ch. 474. Refd. Mainland v. 
Upjohn (1889), 41 Ch. DD. 126; Eyro v. Wynn-Mackenzic 

893), 63 L. J. Ch. 239; Carritt 7. Bradley, [1901] 2 
| duels ( by ) Distd. Biggs v. Hoddinott, Hoddinott | 

596. --—- Not arising naturally out of mort- 
gage.|—A mtgee. cannot, at the time when he 
advances his money, stipulate for an advantage 
not naturally arising out of his mtge. Therefore, 
where auctioneers, at the time of advancing their 
money upon mtge., stipulated for an authority to 
conduct the sale of the estate & for a commission 
of 5 per cent. upon the amount of the purchase- 
money, over & above the repayment of principal 
& interest :—Held : the charge for commission was 
not covered by the security ; but, some expenses 
having been incurred in taking preliminary steps 
to sell, a reference to chambers was directed to 
ascertain the value of the services rendered under 
the contract.—BRoaD v. SELFE (1863), 2 New Rep. 
541; 9L.T.43; 9 Jur. N.S. 885; 11 W. R. 1036. 


<innotations :-—Apld. James vr. Korr (1889), 40 Ch. D. 449 
Consd. Mainland ». Upjohn (1R8D), dd Ch. D. 126. Foild. 
Field ». Hopkins (1890), 44 Ch. D. 524. Distd. Biggs ¢. 


Sect. 7: 
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Hoddinott, Hoddinott v. Biggs, [1898] 2 Ch. 307; Carritt 
v. Bradley, es K. 


B 
B. 550. Refd. Santley v. Wilde 
(1899), 80 L. T. 1 


597. Obtained under undue influence.|— 
Agreements giving a solr., the mtgee. of a colliery, 
commission on sales of coke & coal were set aside ; 
& agreements giving him lump sums as commission 
in the purchase of additions to the colliery were 
directed to stand for what it should be found on 
inquiry ought to be allowed, on the ground that 
such agreements were obtained from the client 
under pecuniary pressure & without independent 
advice.—WARD v. SHARP (1884), 53 L. J. Ch. 313 ; 
50 L. T. 557 ; 32 W. R. 584. 

598. Bargain not unconscionable or op- 
pressive.|—Biaes v. HODDINOTT, HODDINOTT v. 
Biaacs, No. 993, post. 

99. ———,.|—SANTLEY v. WILDE, No. 1, ante. 

600. ——.|—-KREGLINGER v. NEW PArta- 
GONIA Meat & COLD STORAGE Co., Lrv., No. 20, 
ante. 

601. ——— Provided equity of redemption not 
clogged.|—Biaas v. HoppINoTT, HODDINOTT v. 
Biaas, No. 993, post. 

602, .] — KREGLINGER v. NEW PATA- 
GONIA Meat & CoLp SToRAGE Co., Lrp., No. 20, 
ante. 




















— What amounts to clog in equity.]|— 
See Part VII., Sect. 4, sub-sect. 2, post. 
608. Termination on repayment of debt.] — 
NoOAKES & Co., Lip. v. Rick, No. 19, ante. 


Sect. 7.—STAMPS. 
SuUB-SECT. 1.—IN GENERAL. 

See Stamp Act, 1891 (c. 39), ss. 86-88, sched. [., 
Revenue Act, 1903 (c. 46), 8s. 7, &, generally, 
REVENUE. 

604. Necessity for stamp—Deposit of documents 
of title.]—A firm that was negotiating to obtain an 
advance of money on their bill, wrote to the pro- 
posed lender, stating that, in consideration of his 
accepting their draft, they handed him therewith 
the bill of lading & policy of insurance for wines 
expected to arrive, which would afford him security 
beyond the amount of the bill, & engaging to land 
& warehouse the wines, to be held at his disposal : 
—Held: this document did not require a mtge. 
stamp, within Stamp Act, 1815 (c. 184), sched., 
Part 1, title “ Mortgage.’’—HIARRIS v. Birncil (1842), 
9M. & W. 591; 1 Dowl. N.S. 800; 11 1. J. Idx. 
219; 152 BK. R. 249. 
Annotations :—Folld. Re 


(1855), 11 Exch. 461. 
10 App. Cas. 74. 


605. —— }— The following instrument 
was held not to require a mtge. stamp: ‘I have 
this day deposited with A. the following goods, 
viz. tea & coffee set, etc., to be held by him as a 
security for the payment of £160, this day lent to 
me, together with interest; & should such sum 
of £160 not be paid by me to A. by Mar. 25 next, 
I hereby authorise & empower him to sell & dis- 
pose of the said articles, & out of the proceeds 
thereof to pay the expenses of the sale & retain 
the said sum of £160, & interest thercon.’—Re 
ATTENBOROUGH & INLAND REVENUE COMRS. 
(1855), 11 Exch. 461; 156 E. R. 912; sub nom. 
ATTENBOROUGH v. INLAND REVENUE COMRS., 25 
L. J. Ex. 22. 


Attenborough & I. i. Comrs, 
Mentd. Sewell «. Burdick (1884), 








608 j fain be ve nt of hag ne ape isles teat A deed ar pibiatety rape ee 
De four ee 8 payment o. q. Necessity for stamp—O hase —A deed poll in point of form a mtge. 
ra oe ake (ans ¢ Ee ) of equity of, Specht aie Wana of cia ae torvien country, con. 
Nie eee he eee ee . > 0., LTD. v. INLAND REVEN SOMES. n n its recitals a power o 

N. 8. W. W. N. 17.—AUS. (1898) 2 Q. B. 141.—AUS. vEY * attorney, & containing also special 


Part IV.—Form anp Contents or MortaaceE. 


606. ——- ——.J—MrxEK v. Baytiss, No. 145 
ante. 

607. Assignment of insurance policy.}— 
An assignment of a policy of assurance as security 
for a debt, with a proviso for redemption on pay: 
ment, is a mtge. within Stamp Act, 1815 (c. 184) 
sched., Part I., & therefore requires an ad valoren 
stamp.—CALDWELL v. DAWSON (1850), 5 Exch. 1: 
14 Jur. 316; 155 BH. R. 13; sub nom. CoLwELL v 
Dawson, 14 L. T. O. S. 468. 
ae os aay ;—Mentd. Potter v. I. R. Comrs. (1854), 10 

608. ——— Acknowledgment of part payment of 
mortgage debt—Transfer of balance of debt to 
assignees.|—By an indenture, after reciting an 
indenture of mtge. whereby certain land was 
mortgaged to secure a sum of £1,100 with interest 
thereon, & that £100 part of the £1,100 had been 
paid off by the mtgor. & that £1,000 & no more 
then remained due on the mtge., the balance of 
£1,000 then remaining due on the mtge. was, at 
the request of the mtgor. & in pursuance of an 
agreement for that purpose, assigned by the 
mtgees. to certain transferees, the consideration 
for such assignment being the payment by the 
transferees of the £1,000 to the mtgees.; & the 
mtgecs. & mitgor. thereby assigned the mtged. 
property to such transferees free from al] right or 
equity of redemption in the original indenture of 
mtge., & with a new proviso of redemption sub- 
stituted therefor. The Comrs. of Inland Revenue 
having assessed the indenture to the double stamp 
duty on the £1,000 transferred, & also on the 
£1,100, the amount of the original mtge. debt, as 
being a “ release ’”’ of that amount :—Held: the 
indenture was a “ transfer’ of the intge. debt for 
£1,000 within Stamp Act, 1891 (c. 30), sched., & 
was liable only to the duty on such transfer, but 
was not a ‘‘ release’”’ of the £1,100, the amount 
secured by the original mtge., & was thercfore not 
liable to the second duty assessed upon it as such 
release. —LLUMPHREYS v. INLAND REVENUE COMRS. 
(1899), 81 L. T. 199; 43 Sol. Jo. 690, D.C. 

609. Covenant as security for repayment. 
--A limited co., by deed, in consideration of 
£373,000, then advanced to them by a building 
society, agreed to execute, whenever called upon 
by the society, a mtge. or charge, in such form as 
the society should request, of all the co.’s interest 
In certain hereditaments to secure the repayment 
of the sum advanced, with interest. A receiver 
was appointed by the deed to receive the rents & 
profits so long as any moncy remained due to the 
society ; but there was a provision that he was 
not to enter into possession of such rents & profits 
until default should be made in payment of the 
principal & interest :—Held: this instrument was 
chargeable with ad valorem stamp duty under the 
head ‘‘ Mtge., Bond, Debenture, Covenant,” in the 
Stamp Act, 1891 (c. 39), sched. I. 

I am of opinion that the instrument in question 
falls under the description both of ‘ mortgage ” & 
of ‘‘ covenant ”’ for the purposes of the Stamp Act, 
1891 (c. 39) (WILLs, J.)—UNITED REALIZATION 
Co. v. INLAND REVENUE Comrs., [1899] 1 Q. 3B. 
361; 68 L. J. Q. B. 218; 701. T. 556; 47 W. RR. 
381; 43 Sol. Jo. 153, D.C, 

610. Sufficiency of stamp — Aggregate divisible 
into separate debts.}—Upon a mtge. to R., A., & B. 
us a security for £365 due from the mtgor., no other 
sum being specified in the deed :—Held: 








covenants for the execution of a proper require &@ 


instrument, according to the law in 
the foreign country, with a covenant 
for further assurance :—Held: to be 


& Mere agreement for a mtge. & uot to additional, or 


a £4 | 


£5 stamp.-—CAMPBELL tv. 
HYNkES (1845), 8 I. L. R. 1Z.— IR. 


. Sufficiency stamp — Collateral, 
sition Of at tubed security— unless there is wu primury or principal 
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ad valorem stamp was sufficient, although the £365 
was made up of three separate debts due to R., A., 
& B. severally.— REED v. WitmoT (1831), 7 Bing. 
577; 5 Moo. & P. 553; 131 B. R. 223; sub nom. 
READ v. WILMOTT, 9 lL. J. O. S.C. P. 176. 

sas aa ae J, pola. Doe d. Downe wv. Govier (1845), 5 


611. —-—.|—-A statement indorsed on a 
mtge. deed by the mtgce., from which it appears 
that the consideration money was partly advanced 
by himself & partly by another person, does not 
make it necessary, for the admission of the deed in 
evidence, that it bear a stamp for each sum, 
instead of one stamp only on the aggregate amount. 
DoE d. DOWNE v. GOVIER (1845), 5 L. T. O. 8. 37. 
612. ——— Mortgage to secure principal sum & 
costs & expenses.|—Semble: a mtge. to secure a 
principal sum, & also the costs of the trustecs, & a 
reasonable sum by way of compensation to them 
for their trouble, requires only a stamp of such an 
amount as will cover the principal sum.—PADDON 
v% BARTLETT (1854), 2 Ad. & El. 9; 4 Nev. & 
M.K.B.1; 4L.J3. 6.8.65; LIL. 1. 4. 
-(nnotations -—Reid. Barker «. Smark (1841), 7 M. & W. 

490; Wroughton «. Turtle (18438), 1 Dow. & L. 473; 

Frith v, Rotherham (1846), 13 M, & W. 30. 

613. ——— Collateral, additional, or substituted 
security—Further advance.|—A decd of assign- 
ment of a mtge. requires an ad valorem stamp, if a 
further sum be added to the principal before 
secured, & the mtgor. is liable to the charge of such 
duty. Stamp Act, 1822 (c. 117), s. 3, applies only 
to additional securities between the same parties, 
or further advances to the principal before secured. 
--MARTIN v. BAXTER (1828), 5 Bing. 160 ; 2 Moo. 
& P.2403 61.J5.0.8. C. P. 2423 1390 i. RR. 1022. 
«tnnotations -—Retd. Doe d. Crawley v. Gutteridge (1848), 

11 Q. B. 409. Mentd. te Radcliffe (1856), 22 Beav. 201, 
.|—P. mortgaged land to 
1,. for £400. Afterwards P. borrowed £1,000 more 
from 1, & mortgaged other land to him as a 
security for the whole £1,400:-—/eld: under 
Stamp Act, 1855 (c. 184), the last mtge. required 
an ad valorem mtge. stamp, with progressive duty, 
on the £1,000, & alsu a deed stamp on the fresh 
security upon the £400, as a deed not otherwise 
charged for.—-LANT v. PEACH (1838), 8 Ad. & El. 
248; 3 Nev. & P. KB. 3205 1 Will. Woll, & HH. 
271; 71. J. Q. B. 1853 2 Jur. 7753 112 HE. XR. 
832. 
annotations -—Folld. Brown ». Pegg (1844), 6 Q. Be 1. 

Refd. Dove d. Smale 7, Thom (1813), 11. T. O. 8. 445. 

615. ——- —-—- --—.]—P. demised land to V. 
for 1,000 years, to secure a loan. By a subsequent 
deed he charged the premises with payment to V. 
of a further loan, making the whole £150. V. 
called in the money; &, B. & (©. having agreed 
3 advance it, an indenture was cxecuted, whereby, 
_n consideration of payment of £150 to V. by Bb. 
& C., & of £15 advanced by them to P., the mtgor. 
P. appointed that the land should remain, ctc. 
0 the use of B. & C., their heirs, etc., with proviso 
‘or reconveyance on payment by P. of £165 & 
terest, & with a covenant by P. to pay the sate ; 
& V., the prior mortgagee, assigned the term of 
1,000 years to B. & (. :—Held: on this last deed 

in ad valorem stamp of £1, in respect of the addi- 
ional £15, with stamps for progressive duty, was 
not sufficient, the conveyance of the fee creating 
a new security, in respect of which a deed stamp 
was necessary.-- BROWN v. PEGG (1844), 6 Q. B.1; 


fe nes 5 ee LR HY Wn ce le Oana, 











Necessity for stamp on principal mort- 
yuje.j—A mtge. dues not escape ad 
valorem duty as a collateral mitge. 
under Finance Act, 1916, Sched. IIL, 
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Sect. 7.—Slamps: Sub-sect. 1.] 


13 L.J.Q.B.270; 3L. T. 0.8. 220; 8 Jur. 954 ; 

115 FE. R. 1. 

Annotations :—¥Folld. Humberston v. Jones (1847), 16 
- > MW: aA Apld. Doe d. Crawley v. Gutteridge (1848), 


616. ——.]—In 1773, J. mortgaged 
premises in fee to M. to secure £1,000, with the 
usual proviso for redemption on payment, etc., & 
without any power of sale. In 1837, by indenture 
between R., the heir-at-law of J., of the first part ; 
B. the devisee of M., of the second; & LI. of the 
third reciting that the £1,000 was still due to B., 
that H. had agreed to pay it off, & had advanced 
to R. £1,723 more; B., in consideration of the 
£1,000 & R. conveyed the same premiscs to H. in 
fee, subject to a proviso for redemption of pay- 
ment of £2,723; & interest, with a covenant by 
R. to pay that sum on a day different from that 
limited in the deed of 1773, & a power of sale in 
case of non-payment of the said sum of £2,723 & 
interest, or any part thereof, on the day thereby 
limited for payment thereof :—Held: this deed 
required an ad valorem stamp in respect of the 
£1,723; & also a deed stamp in respect of the new 
security taken for the £],000.—HUMBERSTON v. 
JONES (1847), 16M. & W. 763; 2 New Pract. Cas. 
131; 161. J. ix. 203; 91. T.0.8.55; 11 Jur. 
337; 154 KH. R. 1398. 
lnnotation :—Apld. Doc d. Crawley v. Gutteridge (1848), 11 

Q. B. 409. 


617. ——.]—(1) An indenture quad- 
ripartite between A. B. C. & D., recited that A. was 
entitled to certain copyhold land; that he had 
contracted for the sale of it to D. who had been 
let into possession, & had erected certain cottages 
on the land: that D. had entered into an agree- 
ment to mtge. the land to C. for £400: that, for 
the purpose of carrying the agreements for mtge. 
& purchase simultancously, into effect, certain 
surrenders to a trustee had been made by A. & L., 
the one by direction of D., to such uses as C. should 
appoint, &, in default of appointment, to the use 
of G. & his heirs, the other to the use of D. & his 
heirs, subject to the surrender in favour of C. 
The indenture then witnessed, that in pursuance 
of the agreements, & in consideration of the 
premises A. & B. covenanted with C., his heirs & 
assigns, & also separately with D. his heirs & 
assigns, that they A. & LB. had right to convey, 
for quiet enjoyment, etc., & that, in further pur- 
suance of the agreements, & in consideration of 
the premises D. covenanted with C. for payment 
of the £400 & interest, with power of sale on 
default, a proviso for quiet enjoyment, & a declara- 
tion that the trustee in whom the copyholds were 
vested, should stand seised, in trust for pltf., his 
heirs & assigns, for securing payment of principal 
& interest, &, subject thereto, for deft., his heirs, 
etc. :—Held: this indenture was not an instrument. | 
operating upon several ’‘ matters or things ”’ 
within 12 Ann. stat. 2. ¢. 9, 8. 24, & the first: skin 
was therefore properly stamped with a single 35s. 
stainp. 

_ (2) By a second indenture, made between D. & 
C. reciting the former indenture, that D. had made 
default in payment of the £400, & interest & had 
applied to C. to lend him the further sum of £100, 
which C. had consented to do, D. covenanted with 
C. his heirs, ctc., that the copyhold should remain 
further charged with the £100, & interest & that C. 
should hold the property as security for the whole 
sum of £500 & interest :—Held: this indenture 


mortgage duly stamped with ad 
valorem duty under Finance Act, 1915. 
— HALL v. MINISTER OF STAMP DUTIEs, 














620 i. 





| of the mortgage money, requires only a £1 


[1925] N. Z. L. R. 360.—N.Z. 
Security for uncertain d: 
indefinite anwunt—Covenant 


MORTGAGE. 


operated as a further charge, & therefore was 
properly stamped with a 30s. stamp, under Stamp 
Act, 1815 (c. 184).—RusHBROOK v. Hoop (1847), 
5C.B.131;17L.5.0. P.58; 10 L. T. O.S. 88; 
11 Jur. 9381; 136 E. BR. 824. 

618. .|—A., being tenant in fee 
of land, mortgaged for a term to secure £150, & 
afterwards died, having devised the land to B. for 
life, remainder to C. in fee. Afterwards, B. & C. 
borrowed from Z. £165, to pay off the principal & 
interest, & also £185 more; & the mtgee., by 
assignment, to which B. & C. were parties, assigned 
the term to Z., as a security for the whole £350 ; & 
B. & C. covenanted for the payment of the whole 
£350 :—Held: the deed required, besides an ad 
valorem stamp on the £185, a stamp in respect of 
the covenant of B. & C., since they became, by the 
deed, absolutely liable to the payment of the £165, 
which otherwise they would not have been without 
assets: & the covenant, as to such liability, could 
not be considered as merely incident to the assign- 
ment in respect of the old Joan or the new security 
for the new loan.—Dor d. CRAWLEY 7. GUTTE- 
RIDGE (1848), 11 Q. B. 409; 3 New Pract. Cas. 2 3 
171..J3.Q.B. 99; 10 J. T. O. S. 372; 12 Jur. 51 ; 
116 E. R. 530. 

619. .|—A mtge. deed which bears 
an ad valorem stamp on the amount advanced, 
does not require a £1 15s. deed stamp, because it 
contains also an assignment by a former mtgee. 
to whom part: of the money is paid in satisfaction 
of his mtge., & a deed of assignment of a term, for 
a nominal consideration, to a trustee for a mtgee., 
in order to the better securing of the repayment 


—_— - 

















stamp, & not an ad valorem stamp. 

(2) A. mortgaged certain premises in fee, & B., 
his son & heir-at-law, joined in the decd & cove- 
nanted for payment of the mortgage moncy. 
After A.’s death, B., to whom the property had 
been devised by him, executed a deed, which 
recited that the premises were in his occupation, 
appointing ©. receiver of the estate, for the 
purpose of securing the due payment of principal 
& interest to the ntgee.; & empowering him to 
collect. the rents from tenants, to determine 
tenancies by notice, etc., to distrain, to enforce 
any remedies by ejectment or otherwise, for non- 
payment of rent. or non-performance of agreements 
by tenants, & with the mtgee.’s consent, to let to 
new tenants, etc. :—Held: B. was not cstopped 
from setting up, as a defence, that there was an 
outstanding tenancy from year to year in tenants 
Who had paid rent to the mtgee.—DorE d. BOWMAN 
». Lewis (1844), 13 M. & W. 2413; 2 Dow. & L. 
667; 138 L. J. Ex. 200; 14 L. J. Mx. 198; 3 
l. T. O.S. 58; 153 E. R. 100. 

«innotations :-—Generally, Mentd. Sharland rv. Loaring (1847), 
1 Exch. 375; Alcock v. Wilshaw (1860), 2 EK. & E. 633. 
620. —-—— Security for uncertain & indefinite 

amount-—Covenant for payment of all costs—With 

interest.|—-A mtge. deed for £3,000 contained a 

power of sale & leasing to secure the principal & all 

expenses, with interest; there was also a cove- 
nant to pay principal & interest, & all expenses, 
with interest on the amount of them :—Held: not 

a security for an uncertain & indefinite amount 

under Stamp Act, 1815 (c. 184), & a £9 stamp was 

sufficient.—DoE d. Scruton v. SNAITH (OR 

SCRUTON) (1832), 8 Bing. 146; 1 Moo. & S. 230; 

1L.J.C. P. 59; 181 KE. R. 356. 


Annotations :—Apld. Doe d. Jarman v. Larder (1836), 2 
Hodg. 186; Doe d. Merceron v. Bragg (1838), 8 Ad. & El, 


ment of ull costa—With interest.}-— 
pert vt. WARREN (1846), 10 I. L. R. 





or pay- 


Part IV.—Form anp Contents oF MortTGAGE. 


620. Consd. Wroughton v. T , 
oer i eee “i 1, fe Gams, 1908) 1K, 86, Reta. 
7M. & W. 590; Frith v. Rotherham (iss ete M & W. 3s 
621. Renewal of leasehold.] 
On a mtge. of a term for years determinable on 
lives £130 was advanced with a power for mtgee. 
to pay £70 for renewal in case a life should drop :— 
Held: a £2 stamp was sufficient notwithstanding 
there was a covenant by mtgor. to procure a 
renewal without any limit of the sum to be paid 
by him for that purpose.—Dor d. JARMAN v. 
LARDER (1836), 3 Bing. N. C. 923; 2 Hodg. 186; 
3 Scott, 407; 51. J.C. P. 322; 182 BK. R. 344. 
Annoialign :—Refd. Frith ». Rotherham (1846), 15 M. & W. 


622. ——.]—Where a mtge. of 
certain leasehold premises, subject to a proviso for 
redemption on payment of the principal money & 
interest, contained covenants by the lessee, the 
mtgor., to procure at his own costs, renewals of the 
lease, under the power containea in the original 
lease, & in case the mtgor. refused or neglected 
to do so, then it should be lawful for the mtgee. 
to procure such renewals; & a covenant that all 
the fines costs, & expenses of the mtgee. in pro- 
curing such renewals, should be a charge on the 
mtged. premises, & the same should not be re- 
deemed or redeemable until payment of such costs, 
charges, & expenses:—Held: an ad valorem 
stamp of £4 was sufficient, & the deed did not 
require a stamp of £25, as being a security for the 
repayment of money to be thereafter advanced 
or paid, the amount of which was uncertain & 
without limit.—WROUGHTON v. TURTLE (1843), 11 
M. & W. 5613; 1 Dow. & T4783 13 1. J. Ex. 57; 
152 KH. R. 929; sub nom. WRavairon v. TURTLE, 
l L. 7; O. S. 147. 

«{nnotations :—Apld. Doe d. Young ». Warner (1850), 14 

L. T., O. S. 895) Lawrance v. Boston (1851), 7 IEexeh. 28. 

Consd. Suffield v. I. R. Comrs., [1908] 1 K. B. 865. — Refd. 


Canning v. Raper (1852), 22 L. J. Q. B. 87. Mentd. 
eon vw. London Unton Grdus. (1858), BE. B. & FE. 


623. .}—A. mtge. deed of certain 
leasehold premises provided for the security of 
certain sums advanced & to be advanced not 
exceeding in the whole £2,000 & for the repayment 
& reimbursement of all sums paid by the mtgee. for 
repairs, insurance, ground rent, the expenses of 
the deed & all other costs & expenses which he 
might be put to in performance of the covenants 
of the lease & was stamped as a security for £2,000 : 
—Held: such mtge. was not a “ security for the 
repayment of moncy to be thereafter lent advanced 
or paid” to an amount “ uncertain & without 
any limit ’’ so as to come within the provisions of 
Stamp Act, 1815 (c. 184), sched., Part I., title 
‘* Mortgage.’—Dork d. YOUNG v. WARNER (1850), 
15 L. T. O. S. 89. 

624. Covenant for payment by mort- 
gagor of all rates & taxes.|—Land was mortgaged 
with a proviso of redemption on payment of 
principal & interest, & the mtgor. covenanted by 
the deed to pay all taxes, rates, or assessments 
upon the premises. The proviso for redemption 
was made subject to the performance of this cove- 
nant :—Held: such mtge. was not a “ security for 
the repayment of money to be thereafter lent, 
advanced, or paid,’’ to an amount ‘“ uncertain & 
without any limit,’ within Stamp Act, 1815 
(c. 184), sched. Part I., title Mortgage.—DoE d. 
MERCERON v. BRAGG (1838), 8 Ad. & El. 6203 3 
Nev. & P. K. B. 644; 1 Will. Woll. & H. 529; 
7L. J. Q. B. 263; 112 BE. R. 973. 

Annotations :—Consd. Wroughton v, Turtle (1843), 11 M. & 
- 561; Frith v. Rotherham (1846), 15 M. & W. 34. 


Ww 
Apld. Doe d. Young v. Warner (1850), 15 L. T. OU. 5. 8%. 
Conad. Suffield v. I. R. Comra., (1908] 1 K. B. 365. 
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625. ——— ——— Expenditure contemplated only 


| incidental to mortgage—Not collateral.|—A. being 


indebted to deft. in the sum of £184 7s. 6d. by 
indenture assigned to him certain furniture, & also 
a policy of assurance, with a proviso for redemption 
on payment of the principal money & interest ; & 
a further proviso, that, in default of payment, it 
should be lawful for deft. to take & sell the fur- 
niture & policy, & out. of the proceeds, to reimburse 
himself all costs & expenses, & all sums he might 
expend in keeping on foot the policy. Then 
followed a covenant by A. for payment to deft. of 
£184 7s. 6d. & for payment to the insurance office 
of the premiums; & that. in case of the avoidance 
of the policy, or the insolvency of the insurance 
co., A. would insure in another office, & assign the 
new policy to deft.; & that if A. should neglect 
to pay the premium or insure in some other office, 
deft. might do so, & the sums so advanced by 
deft. for continuing the insurance or making a 
fresh policy should be considered as principal 
moneys & bear interest, & the policy should be a 
security for the repayment thereof, & should not 
be redeemed without payment to deft. of the sums 
so advanced & interest, as well as the £184 7s. 6d. : 
—Held: such intge. was not ‘a security for 
the repayment of money to be thereafter lent, 
advanced, or paid,” ete., to an amount “ un- 
certain & without limit”? within Stamp Act, 1815 
(c. 184), sched. Part. T., title “ Mortgage ”’ & there- 
fore did not: require a £25 stamp. —LAWRANCE ¥. 
Boston (1851). 7 Mxch, 283 21 01. 3. Ex. 403 155 
BK. OR. 8425 sub nom. LAURENCK v. BosTON, 18 

OT. OS. 126, 

5 '—Refd. Canning « Raper (1852), 22 L. 7. Q. BR. 

626. —— Bill of sale -—To secure principal 
sum with Interest from previous date.] —Where 
a warrant of attorney had been given to secure 
a principal sum, upon which the ad valorem duty 
had been paid, & default) had been made in 
payment, but judgment had not. been signed, & a 
bill of sale reciting the warrant of attorney & the 
default, was given to secure the payment. of the 
principal sum & such portion of the interest as 
remained unpaid :—HMeld: the bill of sale fell 
within the exemption in Stamp Act, 1815 (c. 184), 
sched., title Mortgage, as ‘San additional security 
for asum already secured by another instrument ”’ 5 
&, therefore, such bill was only liable to a common 
deed stamp.-—-PIERPOINT 0, GOWER (1842), 4 Man. 
& G. 795; 2 Dowl. N.S. 652; 5 Scott, N. 1. 605 ; 
Wid... P2553 6 Jur. 952; 184 I. K. 327. 

627. -——- Mortgage securing contingent debt— 
Sale by mortgagor.|--A. contingent debt is in- 
cluded in the words ‘' mortgage ete. or other 
debt,” in Stamp Act, 1853 (c. 59), 8. 10; & 
therefore a conveyance of a reversionary interest, 
subject to the payment of a sum of money by the 
purchaser to a third party, within three months 
after the death of N., provided N. should die 
without issue male, is chargeable with ad valorem 
duty on that sum: the object of the Act being 
that upon every purchase ad valorem duty should 
be paid on the entire consideration, which either 
directly or indirectly represents the value of the 
free & unencumbered corpus of the subject-matter 
of sale. —MORTIMORE v,. INLAND REVENUE COMRS. 
(1864), 2 H. & C. 838; 33 L. J. x. 263; 10 L. T. 
655; 10 Jur, N.S. 868 ; bee ee Hele _— 
I en eee a0: Underground Kleo. ltys. of 


vondon & Ulyn, Mills, Currie ». I. R. Comrs., [1916] 1 
ear entd. Swayne v. Il. R. Comes., (1899] 1 
Q. B. 335. 


628. —— Right to require sufficient stamp — 
Purchaser from mortgagor.]—A ten shilling deed 
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Sect. 7.—Stamps: Sub-sects.1 & 2. Part V. Sects. 
1,2,3,4,5 & 6: Sub-sects.1 & 2, A., B. & C. 
Sect.7. Part VI. Sects.1,2&3: Sub-sect.1.] 


stamp on a mtge. deed is insufficient ; therefore a 
purchaser is entitled, on a contract for sale with a 
mtgor., to require the mtge. deed, where s0 
stamped, to be stamped before completion to the 
full ad valorem duty at the vendor’s expense, not- 
withstanding that the mtgee. may have consented 
to join in conveyance.-—-WHITING TO LOOMES 
(1881), 17 Ch. D. 10; 501. J. Ch. 463; 44 L. T. 
721; 29 W. HK. 435. 

Annotations :-—Expld. Kx np. Birkbeck Freehold Land Soc. 


MoRTGAGE. 


(1883), 24 Ch. D. 119. Refd. Maynard v. Consolidated 
Kent Collieries Corpn., [1903] 2 K. B. 121. 


Debentures & debenture stock. |—-See COMPANIES, 
Vol. X., pp. 784-786, Nos. 4907-4917. 


SUB-SECT. 2.—]HXEMPTIONS. 
Mortgage to building society.|—See BUILDING 
SOCIETIES, Vol. VIT., pp. 483, 484, Nos. 175-182. 
Mortgages to friendly society.|—See FRIENDLY 
SoctrEtiges, Vol. XXV., p. 295, Nos. 46, 47. 
Ship mortgages.]|-—Sec SHIPPING. 





Part V.—Mortgages of Particular Property. 


SrecT. 1.—FREEHOLDS. 

See, now, Law of Property Act, 1925 (c. 20), 
as. 1 (1) (3), 85, 87 (1); sched. 1., Part VII. (1) 
(2) (3). 

Form & contents of mortgages.|—See, generally, 
Part IV., ante. 

629. Mortgage by equitable assignment—Decla- 
ration of trust of legal estate—Right of mortgagee 
to appoint new trustee.|—(1) A mtgor. of land by 
deposit of deeds declared himself trustee of the 
legal estate for the mtgee. :—Held: new trustees 
appointed in licu of the mtgor. by the mtgee. were 
“trustees for performing the trust’? within 
Trustee Act, 1893 (c. 58), 5. 12 (1). 

(2) The mtgor. conveyed the fee to a subsequent 
incumbrancer with notice of the prior mtge. :— 
Held: a vesting declaration in the deed appointing 
new trustecs operated to vest the legal estate in 
them.—LONDON & CouNTy BANKING Co. vw. 
GODDARD, [1897] 1 Ch. 642; 66 L. J. Ch. 261; 
76 L. T. 277; 45 W. R. 3103 13 T. L. R. 228; 
41 Sol. Jo. 295. 

Annotations :—As to (1) Reid. London County & Woest- 
minster Bank o Tompkins, [1918] 1K. B. 615. Generally 
Refd. Taylor v. London & County Banking Co., London & 
County Banking Co, » Nixon, [1901] 2 Ch. 281: Re 
James’ Mortgage Trusts, [1019] 1 Ch. 61. Mentd. Ze 
Chafer & Randall's Contract, [1916] 2 Ch. 8. 

Necessity for deed.|—See, now, Law of Property 
Act, 1925 (c. 20), ss. 52, 205 (i) (ii). 


Srecr. 2.--COPYHOLDS. 
See, now, Law of Property Act, 1922 (c. 16), 
s. 128 (1). 
Mortgage of copyholds.|—See Copyyoups, Vol. 
NIAII., pp. 114-118, Nos. 1448-1488. 


SEcT. 3.—LEASEHOLDS. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 86, Sched. I., Part VIL. (1) (2). 

Mortgage by assignment.|—See LANDLORD & 
eon Vol. XXXI., pp. 407, 108, Nos. 5529-— 
Mortgage by sub-demise.|—Sec LANDLORD & 
TENANT, Vol. XX X1., p. 408, Nos. 5542-5543. 

630. Effect of declaration of trust of head 
lease.|-—A lessee who mortgages his term with the 
reservation of a day, & covenants to stand pos- 
sessed of the reversion for the mtgee. & his assigns, 
is not a trustee within Trustee Act, 1850 (c. 60).— 
Re PROBERT'S Estate (1853), 1 W. R. 287, C. A. ; 
sub nom. Re PRopErtT’s PURCHASE, 22 L. J. Ch. 


948, L. JJ. 
Annotation :—Refd. Re Carpenter (1854), Kay, 418. 





631. ——— Effect of creation of second mort- 
gage—Legal term vested in second mortgagee.|— 
Leaseholds were mortgaged by a sub-demise for 
the residue of the original term except the last day. 
Afterwards by another mtge. they were sub- 
demised to a second mtgee. for the residue of the 
original term except the last day, subject to the 
first mtge. The sccond mtge. was paid off during 
the continuance of the first mtge. & the mtge. 
deed handed back to the mtgor. A purchaser of 
the leaseholds from the mtgor. declined to com- 
plete without a formal surrender being obtained | 
of the term created by the second mtge. :—Held: 
by the second mtge. there was vested in the mtgee. 
a legal term which was not determined nor revested 
in the mtgor. by mere repayment of the principal 
money & interest, & the purchaser was entitled to 
require a surrender or assignment of the outstand- 
ing residue of the term created by the second 
mtge.—He Moorrt & Hutm’s Contract, [1912] 2 
Ch. 105; 81 L. J. Ch. 5038; 106 L. T. 330; 56 
Sol. Jo. 89. 

-.]—See LANDLORD & TENANT, Vol. XXXI., 
pp. 378, 374, 405, 406, Nos. 5193-5199, 5510-5520. 

Covenants for title.|—-See Law of Property Act, 

1925 (c. 20), 8. 76 (1) D., Sched. II., Part IV. 





Sect. 4.—INCORPOREAL HEREDITAMENTS. 

Advowson—Appendant to manor.|-—See KccLE- 
SIASTICAT, Law, Vol. X1X., p. 378, Nos. 1986-1999. 
Patronage of mortgaged advowson |--— 
See ECCLESIASTICAL LAW, Vol. XIX., p. 372, Nos. 
1915-1917. 

Manor.|—See No. 577, ante, 

Rates.|——Sec RATES & RATING. 

Railway, navigation & similar rates, tolls & 
duties.|—See CHARITIES, Vol. VIII., p. 270, Nos. 
344-351. 





Srct. 5.—PERSONAL CHATTELS. 
See, generally, BILLS OF SALE, Vol. VII., pp. 1 
et seq. 
Form of bill of sale by way of security.]— 
Sce BILts OF SALE, Vol. VII., pp. 51-76, Nos. 268- 
433. 


Sect. 6.—POLICIES OF INSURANCE AND OTHER 
CHOSES IN ACTION. 
SuB-SECT. 1.—POLICIES OF INSURANCE. 
Life insurance generally, sec INSURANCE, Vol. 
XXIX., pp. 343 et seq. 


Part VI.—Ricuts anp LIABILITIES OF THE MORTGAGOR. 


Mode of assignment.|—-See INSURANCE, Vol. 
XXIX., p. 375, No. 3004. 

Notice of assignment.|—See INSURANCE, Vol. 
XXIX., pp. 375, 376, Nos. 3009-3011; BANnK- 
RUPTCY, Vol. V., pp. 776, 777, Nos. 6667-6673. 

Priorities of assignment.|—Sce INSURANCE, Vol. 
XXIX., pp. 376, 377, Nos. 3012-3015. 

Lien on policies.|—See INSURANCE, Vol. XXIX.., 
pp. 383, 384, Nos. 3066-3069, 3073-3076 ; Lin, 
Vol. XXXII., pp. 261, 262, Nos. 449-455; Law 
of Property Act, 1925 (c. 20), ss. 101 (i) (ii), 108. 

Title to policy & insurance money. |—See INsuR- 
ANCE, Vol. XXIX., pp. 378-383, Nos. 3032-3064. 

Policies under Friendly Societies Acts.]—Sce 
FRIENDLY SOCIETIES, Vol. XXV., p. 307, Nos. 
146-148. 

Policies under Policies of Assurance Act, 1867 
(c. 144).|—See INSURANCE, Vol. XXIX., p. 378, 
Nos. 3026-3030. 

Effect of breach of condition against suicide.|— 
‘See INSURANCE, Vol. XXIX., pp. 367-369, Nos. 
2057-2907, 


SUB-SECT. 2.—OTHER CHOSES IN ACTION, 
A. Debts and Equitable Interests in Personalty. 
Choses in action, generally, see CHOSES IN 
AcTION, Vol. VIII., pp. 421 et seq. 
What choses may be assigned.|—Sec, generally, 
ae IN Action, Vol. VITT., pp. 426-142, Nos. 
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—— Bill of exchange.|—See Bruus oF Ex- 
CHANGE, Vol. VI., p. 9, No. 3. 

——— Book debts.]—Sce Bits oF SALE, Vol. VII., 
pp. 124, 125, Nos. 705, 706. 

——— By bill of sale.|—See Bruits oF SALE, Vol. 
VII., pp. 32, 33, Nos. 166-171. 

Assignments by way of security.|—-See CHOSES 
IN AcTION, Vol. VIII., pp. 443, 444, Nos. 194-200. 

Rights & duties of assignor.]|—See CHOSES IN 
ACTION, Vol. VIIT., p. 478, Nos. 473, 474. 


R. Bills of lading. 
Sce SHIPPING. 


C. Stocks and Shares. 


Shares of companies under Companies Acts.|— 
he oe Vol. IX., pp. 411-418, Nos. 2646- 
2704. 

Shares of statutory companies for public pur- 
poses.|-—See COMPANIES, Vol. X., pp. 1145, 1146, 
Nos. 8096-8100. 


SEcT. 7.—SHIP’*S CARGO AND FREIGHT. 


See SUIPPING. 

Insurable interest of mortgagor or mortgagee— 
Policy of marine insurance.|—See INSURANCE, Vol. 
XXIX., pp. 110-112, Nos. 656-667, 


Part VI.—Rights and Liabilities of the Mortgagor. 


Sect. 1.—THE EQUITY OF REDEMPTION. 

See, generally, Part VIL. post. 

Right of redemption. |—See Part I., Sect. 4, ante 

Action for redemption.|—See Part AIV., Sect. 1 
post. 


Sect. 2.—RIGHT TO POSSESSION. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 85, 86, 98. 

632. Entitled until mortgagee demands posses- 
sion.]|—Mtgor. presented a petition for liquidation 
of his estate, & the trustee appointed went into 
possession of the mtged. lands & commenced 
cutting the growing crops. The mtgee. then put 
& Man in possession & required the trustee to give 
up possession, which he declined to do. 

The possession of the mtgor. after the demand of 
possession was made on behalf of the mtgees. was 
a wrongful withholding of possession from them 
(HTALL, V.-C.).—BAGNALL v. VILLAR (1879), 12 
Ch. D. 812; 48 L. J. Ch. 695; 28 W. KR. 242. 
Annotation :—Refd. Re Gordon, Ex p. Official Receiver 

(1889), 61 L. T. 299. 

633. .|—It was of the nature of the trans- 
action that the mtgor. should continue in pos- 
session. His possession was rightful & not by 
wrong. He was entitled to the rents & profits so 
long as he remained in possession ; mesne profits 
accrued due & received prior to action or demand 
could not be recovered from him by the mtgcee. 
(LORD SELBORNE, C.).—-HEATH v. PUGH (1881), 6 








Q. B. 1). 845; 501L. J. Q. B. 478; 44 L. T. 327 ; 
29 W. RR. 904, C. Aw; on appeal, sub nom. PUGH v. 


HEATH (1882), 7 App. Cas. 238, H. 1. 
Annotations :- -Consd. Thornton «. Franco, [1897] 2 Q. B. 
43; Matthows ». Usher (1899), 68 lL. J. Q. B. 988; 
Turner v. Walsh, ad 2K. BK. 484. Refd. Harlock ». 
Ashberry (1882), 19 Ch. D. 5493; Wood ©. Wheater (1882), 
22 Ch. D. 281; Badeley v, Consolidated Bank (1886), 34 
Ch. DD. 6386: Re Lake's Trusts (1890), 63 L. T. 416; Re 
Owen, (1894] 3 Ch. 2203) London & Midland Bank vv, 
Mitcholl, (1899) 2 Ch. 161: United Roalization Co. v. 
I. RR. Comrs., (1899) 1 Q. B. 3613; Re Lioyd, Lloyd »., 
Lloyd, [1903] 1 Ch. 385; Re Lovell & Collard’s Contract, 
{19071 1 Ch. 249; Copestake vr. Hoper, [1908] 2 Ch. 10 ; 
Re Witham, Chadburn » Winfleld, (1922) 2 Ch. 413. 
Mentd. Fowke v. Draycott (1885), 29 Ch. D. 006; Hunt- 
ington » 1. R. Comrs., [1896] 1 Q. 3B. 422; Willams », 
Thomas (1909), 100 L. T. 630. 
634. o|—YORKSHIRE BANKING Cu. v. MUL 


LAN, No. 605, post. 
Right of mortgagee to possession.|-—Sec Part 





| IX., Sect. 2, post. 


Sect. 3.—RIGHTS AND LIABILITIES WHILE IN 
POSSESSION. 
SuB-sEcT. ].--IN GENERAL, 
See Law of Property Act, 1925 (c. 20), ss. 85-87, 


08. 
635. General rule—All rights of Oe at tes 
This action must be founded on the idea that the 
mtgor. in possession is the servant & agent for the 
mtgee., which is not the case. Till the mtgee. 
takes possession the mtgor. is owner to all the 
world; he bears the expenses & he is to reap the 


PART VI. SECT. 2. 
632i. Entitled until mortgagee demands possession. }—SIDEY v. HARDCASTLE (1853), 11 U. C. R. 162.—CAN., 
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MORTGAGE. 


Sect. 3.—Righis and liabilities while in possession: L.J.).—ELLIs v. GLOVER & Hopson, Lrp., [1908] 


Sub-sects. 1, 2,3, 4,5 & 6.] 


profits (LORD MANSFIELD),—CHINNERY v. BLACK- 

BURNE (1784), 1 Hy. Bl. 117,n.3; 3 Doug. K. B. 

391; 126 E. R. 71. 

Annotations :—Apld. Jackson v. Vernon (1789), 1 Hy. BI. 
114, Distd. Dean v. M‘Ghie (1826), 12 Moore, C. BP. 185. 
Refd. Briggs v. Wilkinson (1827), 7 B. & C. 30; Kerswill 
v. Bishop (1832), 2 Cr. & J. 520; Myers v. Willis (1855), 
17 C. B. 77; Willis ». Palmer (1860), 7 C. B. ON. S. 340 ; 
Rusden v. Pope (1868), L. R. 3 Exch. 269; Shillito v 
Biggart, {1903} 1 K. B. 683. 

636. —— ———.] — BEVAN v. HaBaoop, No. 
766, nost. 

637. If security not diminished.] 
The mtgor. in equity is the owner of the estate ; 
he is in possession as such, & is allowed to exercise 
all the rights of ownership, not diminishing the 
security, or rendering it insufficient. (LORD TRUKO, 
(.).—-K EKEWICH v. MARKER (1851), 3 Mac. & G. 
sll; 21 L. J. Ch. 182; 17 1. T. O.S. 193; 15 
Jur. 687; 42 5. 1. 280, L. C. ; previous proceedings, 
sub nom. MARKER v. KEKEWICH (1850), 8 Hare, 
291. 

Annotations :—Refd. riggs v. Oxford (1851), 5 De G. & Sm. 
ain Mentd. Dashwood v. Magniac (1891), 60 L. J. Ch. 














638. Possession only at pleasure of mortgagee.| 
—POPE v. Biuas, No. 817, vost. 

639. Cannot dispute mortgagee’s title.} — Pore 
v. Brags, No. 817, post. 

640. Whether agent or servant of mortgagee.|— 
CHINNERY v. BLACKBURNE, No. 635, ante. 

641. -|-—GALLIEKS 0. Moss, No. 1324, post. 

642. Liability to occupation rent — Prior to 
demand by mortgagee or receiver.! -- YORKSNIRE 


U 


BANKING C0. v. MULLAN, No. 695, post. 





SUB-sEcT. 2.—FIxTuRgEs. 

See Law of Property Act, 1925 (c. 20), ss. 85—87. 

643. General right to fix or remove.] — GouGH 
v. WooD & Co., No. 562, ante. 

644, —-—.]—In the absence of express stipula- 
tion to the contrary, a mtgor. in possession has 
the right to permit trade fixtures to be put up & 
removed from the mtged. premises provided they 
are removed before the mtgee. takes possession, 
but this right of removal ceases when possession 
is taken by the mtgee. 

In Nov. 1902, a freehold laundry was mort- 
gaged in the usual form for £400, the mtgor. 
covenanting not to remove any fixtures without 
the written consent of the mtgee. In June, 1903, 
trade machinery was fixed up in the premises under 
& hire & purchase agreement, which provided that 
it should not become the property of the hirer 
until all instalments had been paid, & should be 
removable by the owner on the failure of the hirer 
to pay any instalment. Default having been made 
in payment of an instalment, the owner entered 
& removed the machinery. 

In an action by the mtyec. against the owner of 
the machinery for wrongful removal :—Held : 
the machinery passed to the mtgee. as part of the 


freehold. 

If he does not care to take possession. ... 
think that a mtgee. would fail to obtain an 
injunction to restrain the removal of such fixtures, 
unless he also proved that his security was deficient, 


or would become so by such removal (FARWELL, 


PART VI. SECT. 8, SUB-SECT. 5. b 

a. Right to growing grass &: crupa— 
Whether assent of mortgagee implied.) 
—Doxr d. PATTERSON v, BROWN (1843), 
2 Ont. Dig. 4430.—CAN, 








: Where the mtgees. 
have not. given any notice of intention 
to take the rents, & profits of land in 
possession of the intgor., grass growing 
ou the land will be deemed to be the 


1 K. B. 388; 77 L. J. K. B. 251; 98 L. T. 110, 


|G. A. 


Annotations :—Distd. Re Morrison, Jones & Taylor, Cookes v. 
Morrison, Jones & Taylor, (1914]1 Ch. 50; Re Rogerstone 
ae & Stone Co., Southall «. Wesecomb, [1919] 1 Ch. 
645. Right to remove — Only when assent of 

mortgagee implied.|—A mtgor. in possession is not 

entitled to remove fixtures, except in cases where 
the assent of his mtgee. to his so doing can be 

implieda—HUDDERSFIELD BANKING Co., LYD. v. 

List—eR (HENRY) & Son, Lrp., [1895] 2 Ch. 273; 

64 LL. J. Ch. 523; 72 L. T. 703; 48 W. R. 567; 

39 Sol. Jo. 448; 12 R. 331, C. A. pieces 

. ane sk % o, (189 *h. oy 
ane oS Ce Hoban, (1s0sT tee B. BS. Mentd. 
Ainsworth «. Wilding, [1896] 1 Ch. 673; Wilding +. 
Sanderson, [1897] 2 Ch. 534. ; 
646. Security inadequate.] —- Mtgor. in 
possession will be restrained from removing from 
a worsted mill engines, shafting, going-gear, & 
other apparatus & fixtures, including cross 
shafting in & upon the mill, & which were set up 
therein, & comprised in a mtge. deed executed by 
the mtgor., the mtge. having been proved to be an 
inadequate security for the amount due thereon. 

-~ACKROYD v. MITCHELL (1860), 3 L. T. 236. 

Annotations :-—Refd. Longbottom ». Berry (1869), 10 B. & 8. 
852; Gough v. Wood, [1894] 1 Q. B. 713. 

647. .|—ELLIs 2. GLOVER & HOBSON, 

Lrv., No. 644, ante. 
Whether fixtures included in mortgage.|—See 

Part IV., Sect. 5, sub-sect. 3, ante. 











SuB-SECT. 3.—LEASES AND TENANCIES, 
See Sect. 5, post. 


SUB-SECT. 4.—PATRONAGE OF [ECCLESIASTICAL 
BENFEFICES. 
See KCCLESIASTICAL LAw, Vol. XIX., pp. 372, 
378, Nos. 1916, 1917, 1986-1999. 


SURB-SEcT. 5.—RENTS AND PROFITS. 

See Law of Property Act, 1925 (c. 20), ss. 85-87, 

98. 
648. General rule—Rents received to own use.] 
—(1) The mtgor., when he receives the rent does 
so for his own absolute use & not for the use of 
the mtgee. (ALDERSON, B.). 

(2) The second case is where a man in actual 
possession of the land mortgages it, & afterwards 
demises it to a tenant at a rent. In this case 
the demise is absolutely void, as against the mtgee. ; 
but nevertheless it is good as between the mtgor. & 
his tenant until the mtgee. interferes (ALDERSON, 
B.).—TRENT v. Hunt (1853), 9 Exch. 14; 1 
C. L. R. 752; 22 L. J. Ex. 318; 22 L. T. O. S. 
233; 17 Jur. 899; 1 W.R. 481]; 156 E.R. 7. 4 

ions :——As to (1) Refd. Jolly ©. Arbuthnot (1859), 
At Gee, 224; Reaes v. Strousberg (1885), o4 L. T. 133. 

Generally, Mentd. Cadle v. Moody (1861), 30 L. J. Ex. 385 ; 

Snell vw. Finch (1863), 13 C. B. N. S. 651; Christchurch 

Cathedral, Oxford +. Buckinghain & Chandos (1864), 17 

C. B. N. S. 391; Kearsley v. Philips (1883), 11 Q. B. D. 

621; Re Roundwood Colliery Co., Lee vt. Rounc wood 

Colliery Co. (1897), 66 L. J. Ch. 186; Woolston v. Ross, 

[1900] 1 Ch. 788. 


property of the mtgor., with the assent 
of the m -—BAXTER v. JOHNSTON 
(1862), 5 All. 350.—CAN. 

6. ———.}— BLOOMFIELD v. HELLYER 
(1895), 22 A. R. 232.—CAN. 
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649. ——-.] — JOLLY v. ARBUTHNOT, No. 
677, post. 
650. -J—A mtgor. is, no doubt, 








entitled to receive by himself on his agent, the 

rents of the mtged. property, unless & until the 

mtgee. elects to receive them himself (JAMEs, 

L.J.).—-M ARKWICK v. HARDINGHAM (1880), 15 Ch. 

D. 339; 43 L. T. 647; 29 W. R. 361, C. A. 

NOR :—Mentd. Sanders v. Sanders (1881), 19 Ch. D. 
651. ——— 


-] 
ante. 

652. Back rents— Not recoverable by mort- 
gagee.|—-Mtgee. cannot have a decree for an 
uccount of rents for any of the years back during 
the possession of the mtgor.—HIaaIns v. York 
BUILDINGS Co. (1740), 2 Atk. 107; 26 KE. R. 467, 
L. C. 

653. -|] — Mtgee. not entitled to an 
account of past rents from the mtgor.—Eyz »p. 
WILSON (1813), 2 Ves. & B. 252; 35 E.R. 315; 
re ome: Re Stuart, Ex p. WILSON, 1 Rose, 44-4, 
j. C. 

Annotation :—Refd. Clarendon v. Barham (1842), 1 Y. & C. 

Ch. Cas. 688. 

654. -}-— A married woman being 
equitable tenant in tail in remainder of an un- 
divided share in lands to be purchased with a sumn 
of trust money, she & her husband joined in 
martgaging her interest. The fund was mis- 
appropriated. Proceedings having been taken for 
its recovery, the husband & wife succeeded in 
obtaining the restitution of her share of the fund, 
which was brought into ct., with arrears of interest 
since the time when her estate came into possession. 
The mtgee. did not concur in any steps to recover 
this share. The husband, when the mtge. was 
made, was maintaining his wife, but had become 
a bkpt. before her interest came into possession, 
& was uncertificated :—Held: the mtgee. had no 
claim to the arrears of income of the mtyed. 
property, which he had taken no steps to recover. 
—LIFE ASSOCN. OF SCOTLAND tv. SIDDAL (1861), 
3DeG.F. & J.271; 45 KB. R. 882, L. Jd. 
Annotation :—Mentd. Re Carr’s Trust (1871), 19 W. Rt. 675. 

655. Although security insufficient.| 
—-Mtgee. cannot have an account of rents «& 
profits received by the mtgor.; though the 
security, being upon an estate for lives, is become 
insufficient—COLMAN v. ST. ALBANS (DUKE) 
(1796), 3 Ves. 25; 30 BE. R.874, LC. 

656. - Against mortgagor or agent.|---: 
No account of bygone rents will be directed ayainst 
a mtgor. in possession, nor against his agent, nor 
against a person claiming under his voluntary 
revocable deed.—HELE v. BEXLEY (LORD), WHIT- 
FIELD v. BOWYER, WHITFIELD v. KNIGHT (1855), 
20 Beav. 127; 52 FE. R. 551. 

657. —-— Against party claiming under 
mortgagor.|—-HELE v. BEXLEY (LORD), WHIT- 
FIELD v. BOWYER, WHITFIELD v. KNIGHT, No. 656, 
ante, 

658. ——_- ———_ Against receiver of estate of 
deceased mortgagor.|—-Mtgor. of shares in a co. 
paid interest on the loan till 1888, & died in 1889. 
In a creditor’s action for the administration of 
his estate a receiver was appointed, to whom the 
co. issued debenture bonds representing dividends 
accrued due on the mtged. shares during the 
mtgor.’s life. The mtgee. subsequently took 
possession by being registered as transferee of the 
shares :—Held: the receiver stood in the place 
of the exors. so far as the receipt of assets was 
concerned, & the mtgee. was not entitled to the 
bonds.— Re Hoare, HOARE v. OwEN, [1892] 3 


J.—VOL. XXXV. 








HEATH v. Puan, No. 633, 
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Ch. 94; 61L. J. Ch. 511; 67L. T. 45; 41 W. R. 

105; 36 Sol. Jo. 523. 

Annotations oad: Preston rv. Tunbridge Wells Opera 
House, [1903] 2 Ch. 323. Refd. Re Metropolitan Amalga- 
hei Kstates, Fairweather vr. Tho Co., [1912] 2 Ch. 
659. Rents or mesne profits accrued due — 

Death of mortgagor tenant for life—Mortgagee not 

entitled to apportionment—Apportionment Act, 

1834 (c. 22), s. 2.|-Mtgee. who is not in possession 

is not an assign of the mtgor. within above sect. 

M. the tenant for life of real estate, granted to W. 

in consideration of an antecedent debt of £6,000, 

a yearly rentcharge of £960, to be issuing out of 

the estate for a term of a hundred years, if M. 

should so long live, with powers of entry & distress 

in the event of the rentcharge falling into arrear ; 

& M. also demised the estate for a term of two 

hundred years, if he should so long live, to a trustee 

upon trust for the better securing the rentcharge. 

M. died when the rentcharge was in arrear, but 

before W. or the trustee had entered on the 

estate :—Held: W. was not entitled to be paid 
the arrears of the rentcharge out of the apportioned 
part of the rents for the period which elapsed 
between the quarter day last. preceding M.’s death 

& the day on which he died.—Re ANGLESEY'S 

(Marquis) Estat, Pager v. ANGLESEY (L874), 

L. R. 17 Ky. 2838; 22 W. R. 5073 sub nom. PAGET v. 

ANGLESEA (MARQUIS), WATKINS’ CLAIM, 43 1. J. 

Ch. 437; 29 L. T. 721. 

60. ~ & received.| -— HreatTn ». Puan, No. 

633, ante. 

661. Right to sue for disturbance of easement 
-—-Acquiescence of mortgagees.|--BeNNETT  v. 
ILUGHEns, No. 843, post. 

Right of mortgagee to rents & profits.| —See 
Part IX., Sect. 3, sub-sect. 1, post. 

Leases by mortgagor or mortgagee.| —See Part 
VII., Sect. 5, post. 





Sup-secr. 6.—Tirne Deeps, 

See Law of Property Act, 1025 (c. 20), 88, 85-87, 
NG. 
662. When remaining in mortgagor’s posses- 
sion.]—By marriage settlement, lands were settled 
on the husband for life, with a joint power of 
appointment in the husband & wife. They 
mortgaged the land, with all title decds, to A for 
a term, & delivered the deeds to him. M. paid 
off the mtge.; & took an assignment of the 
premises from A., the first mtgee., but without 
mention of title deeds, & M. never demanded them. 
A, afterwards gave up the deeds to the husband ; 
& he deposited them with defts., solrs., as collateral 
security for mtge. money which he owed their 
client. Afterwards, the husband & wife mortgaged 
the settled lands in fee, subject to the term, without 
mention of title deeds; & they executed the 
power of appointment by giving a like power to 
the wife alone. The husband died; & the wife 
appointed to herself in fee. She then offered 
defts, to pay the debt due from her Jate husband 
to their client, on receiving back the title deeds, 
denying, however, that she was liable for such 
payment; but defts. refused to deliver them 
unless they were paid also their own charges for 
business done for their client in respect of the 
mtge. to him. In trover by the wife against 
defts. fur the deeds :—Held : the wife was entitled 
to hold the deeds as against the mtgee. in fee, 
having an interest in them in respect of her equity 
of redemption, no mention being made of them in 
the conveyance in fee, & the deeds never having 
been handed over to the mtgee. in fee. 

Y 
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Sect. 83.—Rights and liabilities while in possession: 
Sub-sects.6 & 7. Sect.4: Sub-sect. 1.] 


Though it be a mtge. in fee, yet, if the deeds 
remained with the mtgors., they might lawfully 
retain them in respect of their equity of redemption 
as against the mtgee. (DENMAN, C.J.).—DAVIES 
v. VERNON (1844), 6 Q. B. 443; 14 L. J. Q. B. 30; 
3L.T. 0. S. 300; 8 Jur. 871; 115 EB. R. 169. 

663. Mortgage to raise portions —— Possession by 
tenant for life—Deeds taken abroad—Security for 
safe custody.|—A suit was instituted for raising 
portions out of a settled estate. Pending the 
suit the tenant for life took a number of leases to 
Paris. He afterwards, under an order of the ct., 
brought the whole of the title deeds & leases into 
ct. for the purposes of the suit. The purposes of 
the suit having been satisfied, & the portions 
raised by mtge., he applied to have the title deeds 
& leases given up to him, which application was 
opposed by the mtgees. & was refused by the 
judge :—Held: as the tenant for life had, on a 
former occasion, taken some of the deeds abroad, 
the delivery of them to him ought not to be ordered 
without the consent of the mtgees. Semble: the 
deeds ought to be delivered to him on his giving 
sufficient security for their safe custody & pro- 
duction, & for returning them to ct. when ordered. 
-—JENNER v. MORRIS (1866), 1 Ch. App. 608; 14 


Ww. Rh. 1003, lu. JJ. 
sah al -—Consd. Loathes v. Leathes (1877), 5 Ch. 1D. 


Right of mortgagee to title deeds.|—See Part 
1X., Sect. 3, post. 


SUB-SECT. 7.—WASTE. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

664. Cutting timber -— Mortgagor restrained— 
Arrears of charge.|—Where there is an arrear of a 
charge upon a real estate, an injunction shall go 
to prevent cutting of timber upon the premises 
chargeable.---BLANEY (LORD) v. MAHON (1723), as 
reported in 2 Hq. Cas. Abr. 758; 22 KE. R. 643, 
H. L. 

Annotation :—Mentd. Doc d. Bulkeley v. Wilford (1824), 1 

CG. & PP. 284. 

665. ——-- ——— Security threatened.] — Mtgor. 
restrained from cutting down timber on the 
mitged. premiscs.—UsBoRNE v. USBORNE (1740), 
1 Dick. 75; 21 BK. RR. 106. 

Annotation :—Refd. Harper v. Aplin (1886), 54 L. T. 383. 

666. S. J’. UvebDALE vv. UveEpaLi (1740), 1 
Dick. 75, n.; 21 H.R. 106, 

Annotation :-—Refd. Harper vr. Aplin (1886), 54 L. T. 383. 

667. S. 2. HopKINS v. MONK (1742), 1 Dick. 
75,n.3 21 Ww. R. 196. 

Annotation :-—Refd. Harper v. Aplin (1886), 54 L. T. 383. 

668. S. P. Gross v. CHILTON (1782), 1 Dick. 
75,n.; 21 KR. 196, LC, 

Annotation :—Refd. Harper v. Aplin (1886), 54 L. T. 383. 

668. ———.| — Mtgees. of land, 
consisting of copses & of a farm which was let 
without the shooting or the timber, gave notice 
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to the tenant of the farm to pay the rent to the 
mtgees. & afterwards moved to restrain the 
mtgors. from cutting the timber :—Held: though 
the mtgees. had become mtgees. in possession of 
the farm they had not become mtgees. in possession 
of the shooting, the copses, or the timber, so as to 
be liable to accounts for default.—SIMMINS v. 
SHIRLEY (1877), 6 Ch. D. 173; 37 L. T. 121; 
26 W. R. 25; sub nom. SIMMINS v. SHIRLEY, 
SHIRLEY v. SIMMINS, 46 L. J. Ch. 875. 

——.|— See, also, AGRICULTURE, Vol. II., 
pp. 72, 73, Nos. 502-509. 

670. Deterioration of building—Taking off roofs.] 
—LEON v. Hunt (1843), 1 L. T. O. S. 408. 

671. After foreclosure decree — Pulling 
down house.|—-GooODMAN v. KINE (1845), 8 Beav. 
937; 50 E. R. 149. 

Right of mortgagee to protect security.|—See 
Part TX., Sect. 1, sub-sect. 1. 





Sect. 4.—POSITION AS TENANT. 
SuB-sEcT. 1.—MORTGAGOR IN POSSESSION 
WITHOUT EXPRESS PROVISION. 

See, now, lw of Property Act, 1925 (c. 20), 
ss. 85-87. 

672. Whether tenant or trespasser.) — Mtgor. 
in possession of the premises mortgaged, is tenant 
to the mtgee.—PARTRIDGE »v. BERE (1822)$ 5 
B. & Ald. 604; 1 Dow. & Ry. K. B. 272; 106 
HK. R. 1311. 

Annotations :—Folld. Hitchman v. Walton (1838), 4 M. & W. 


409. Rekd. Doo d. Souter ». Hull (1822), 2 Dow. & Ry. 
K. B. 383) Doe d. Roby v7. Maisey (1828), 3 Man. & Hy. 


a 


K. B. 107; Doe d. Griffith » Mayo (1828), 7 L. J. O. S 
K. B. 84; Doe d. Fisher », Giles (1829), 5 Bing. 421; 
Doe d. Jones v. Williams (1836), 5 Ad. & El. 201; He 

Medley, Fc p. Barnes (1838), 7 T. J. Key. 3873 | , 

Higginbotham ¢v. Barton (1840), 11 Ad. & El. 307; 

Heath v. Pugh (1881), 6 Q. B.D. 345. Mentd. Garrard 

vw. Tuck (1849), 8 GC. B. 231. 

673. -——.]—-(1) In ejectment by mtgee. 
against mtgor, it is not necessary to demand 
possession before action brought. 

(2) Where the mtgee. suffers the mtgor. to 
remain in possession of the mtged. premises, the 
latter is not tenant at will to the former, but at 
most tenant by sufferance only ; & may be treated 
either as tenant or trespasser at the election of the 
mtgee.—Dok d. RoByY v. MAISEY (1828), 8 B. & C, 
767; 3 Man. & Ry. K. B. 107; 108 K. R. 1228. 
Annotations :— As to (1) Refd, Doe d. Price v, Price (1832), 

) Bing. 356. 8-0 (2) Refd. Doe d. Jones ¢«. Wiliams 

(1836), 6 Ad. & El. 291; Melling rc. Leak (1855), 16 C. B. 

652; Walmsley vo. Milne (1859), 7 C. B. N.S. 115. 

674. -|] — Where a lessee for years mort- 
gaged his lease, & all his estate & interest in the 
premises, & afterwards became bkpt. :—Held: 
the mtgee. might declare in case as reversioner 
against the assignee of the tenant, for the removal 
of fixtures from the premises, whereby they were 
dilapidated & injured; & he was also entitled to 
recover in trover against such assignee the value 
of all the fixtures, whether landlord's or tenant’s, 
which were affixed to the premises before the 
execution of the mtge., although there was a 











PART VI. SECT. 3, SUB-SECT. 7. 

ad. General rule.) — A mtgor. con- 
tinuing in possession is not Mable to 
the mtgee., in general, for waste,.— 
WaFrr v. TAYLOR & MCLEAN (1854), 9 
VU. Cc. R, 609.—CAN. 

665 i. Cutting timber — Mortgagor re- 
strained — Security — threatened.) — A)- 
though a intgor. in possession will 
not. be restrained from cutting timber 
for fuel, fencing, & repairs upon the 

remises, he will be reatrained from 
elling trees for other purposes, if 


it does not. clearly appear that the 
property will still remain of sufficient 
cash value to satisfy the mtge. debt.— 
Kuss v. MILLS (1859), 7 Gr. 145.—CAN. 


665 ii. ._-—-Where a 
mtgor. in possession was folling timber 
on the mtged. premises, the ot. at the 
instance of a julgment creditor of the 
mtgor.; with an execution = seer 
lands in the hands of the sheriff, 
granted an injunction to restrain future 
cutting by the mitgor., his servanta, 
agents, & workmen, it being shown 











that the property was a scanty security 
for the claims of the mtgees. & the 
amount due the execution creditor.— 
Wason tv. CARPENTER (1867), 13 Gr. 
320.—CAN. 


665 iii. -+-~Unless a 
mtgor. prove demonstrably, so as to 
leave no room for doubt, that the 
mtged. premises remain ample security 
for the mtge. debt, the ct. will restrain 
him from cutting over the whole land. 
Soi oan ¢. BURTON (1876), 24 Gr. 
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covenant in the original lease to the mtgor., to 
yield up to the lessor, at the determination of the 
term, ‘‘ all fixtures & things to the premises 
belonging or to belong.’’—HITCHMAN v. WALTON 
(1838), 4 M. & W. 409; 1 Horn & H. 374; 8 
L. J. Ex. 31; 150 E.R. 1489. 


notations -—Apld. Doe d. Higginbotham v, Barton 3m), 
a Ad. & ie 307. Refd. Walmsley v. Milne (1859), 7 
C, B. N. le: Mentd. Weeton v. Woodcock (1839), 


5M. & wo 

675. )_M., being seised in fee of land, 
mortgaged to O., but remained in possession, ~ 
afterwards demised part for a term to B., who also 
entered ; after which M. mortgaged to Ii. II. 
after this received rent from B., & demised the 
other part to A. Afterwards B. & A., on notice 
from O., paid O. rent. H. then brought ejectment, 
after notice to quit, against B. A. :—Held: 
B. & A. might both show, in defence, the first 
mtge. to O., O.’s notice to them, & their payment 
of rent to O. For, although B. could not dispute 
M.’s title at the time of the demise, he might show 
that H. had no derivative title from M., & he was 
not precluded by having paid rent to H. under a 
mistake of the facts. A., by showing that M., at 
the time of the demise to him, was only mtgor. in 
possession, did not impugn M.’s right to confer 
upon him, by the demise, a legal title to the 
possession, but might show that M. had since been 
treated as a trespasser by the mtgee., so as to 
determine M.’s right; & O.’s notice to the tenant 
to pay him the rent might, if received in evidence, 
tend to show that by so doing O. treated the 
mtgor. as a trespasser. 

The mtgee. may treat the mtgor. as being right- 
fully in possession, & himself as reversioner ; so 
that as long as he be not treated as a trespasser, 
his possession is not hostile to, nor inconsistent 
with the mtgee.’s right (DENMAN, C.J.).—DOoE d. 
HIGGINBOTHAM v. BARTON (1840), 11 Ad. & EI. 
307; 3 Per. & Dav. 194; 9 lL. J. Q. B. 57; 4 
Jur. 432; 113 EB. R. 432. 

Annotationa : --Consd. Claridge v. Mackenzio (1842), 4 Man. 
G. 143. Refd. Gouldsworth o, Knights (1843), 11 M. . 

W. 337; Mountney v. Collier (1853), 17 J. P. 132 ; Delaney 

a. Fox (1857), 2, B. NLS. 768 ; Cuthbertson’ v. 

(1859), 4 H. & N. 742; Hic kman «. Machin (1859), 4 

H. & N. 716; e White v. “Greenish, (1861), 11 C. BL. N.S. 

209 ; Underhay v. Read San 8 L. T. 457; Serjeant 

v. Nash, Field, [1903] 2 K. B. 304. Mentd. Nesbitt v. 

Mablethorpe U. C., [1918] 2 K. B. 1. 

676. — zee., under a special power in 
the mtge. deed, enabling him to distrain for arrears 
of interest ‘‘ in like manner as for rent,” distrained 
after the date of the demise in the declaration, but 
for arrears due before such demise, the mtgor. 
having, without any express provision in the deed 
enabling him so to do, continued in possession :— 
Held: such distress did not amount to a recogni- 
tion of the mtgor. as tenant, so as to disable the 
mtgee. from bringing ejectment.— DoE d. WILKIN- 
SON v. GOODIER (1847), 10 Q. B. 957; 16 L. J. 
Q. B. 435; 11 Jur. 892; 116 EF. HR. 363. 
Annotation :—Apld. Metropolitan Counties Assce, 

Brown (1859), 28 L. J. Ex. 

677. .|— By a ene deed executed 
contemporaneously with a mtge. in fee, which it 
recited, the mtgor. & mtgee. appointed a receiver, 
& constituted him their agent & attorney to 
receive the rents of the mtged. property, & to use 
such remedies by way of entry & distress as should 
be requisite for that purpose. By the same deed 
the mtgor. attorned as teant from year to year to 
the receiver, & there was a proviso, that if default 
should be made in payment of the mtge. money, or 
interest, at the times appointed, the mtgee. might 
enter & avoid the tenancy created by the attorn- 
ment. There was also a proviso, that nothing 
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therein contained should lessen the rights, powers 
or remedies of the mtgee. under the mtge. On the 
mtgor. being found bkpt.:—Held: the relation 
of the landlord & tenant had been created between 
the receiver & mtgor. by the receivership deed, & 
the receiver was entitled to distrain & take the 
goods which had belonged to the mtgor. on the 
mtged. premises. 

The mtgor. may at any time be treated as a 
trespasser by the mtgee., who may maintain 
ejectment against him without any previous 
notice or demand of possession (LORD CHELMS- 
FORD, ©.). 

A mtgor., who remains in possession after the 
execution of a mtge., & continues to enjoy the 
profits of the land, is not considered as a tenant 
from year to year to the mtgee., nor even as a 
tenant at will, he receives the profits for his own 
use & not as agent, or bailiff of the mtgee., & when 
he has once received them he is absolutely entitled 
to keep them as his own (LORD CHELMSFORD, C.).— 
JOLLY v. ARBUTHNOT (1859), 4 De G. & J. 224; 


28 L. J. Ch. 547; 33 L. T. O. S. 263; 23 0. P. 
677; 5 Jur. N.S. 689; 7 W. RR. 532; 45 BL R. 
87, L. C. 


Annotations : -—Distd. Hampson ¢«. Follows (1868), 37 L. J. 
Ch. 694. Folld. Morton v. Woods (1869), L. R. 4 Q. B,. 


293 ; Bee a mea eal yucen’s Benefit: Bldg. Soc. (1880), 
16 Ch. D. earsley vv. Philips (1883), 11 
Q. * D. 621. Monta: Re Roberts, Hv 7. Hill (1877), 6 
th. D. 63. 


678. Nature of tenancy—Whether tenant at will 
; 7, a mtgor., 
is not properly tenant at will to the mtgee., for 
he is not to pay him rent. He is so only quodam 
modo (LORD MANSFIELD). 

Where the mtgor. is himself the occupier of 
the estate, he may be considered as tenant at 
will; but he cannot be so considered, if there is 
an undertenant ; for there can be no such thing 
as an undertenant to a tenant at will, The 
demise itself would amount to a determination of 
the will. There being in this case a tenant in 
possession, the mtgor. is, therefore, only a receiver 
of the rent for the mtgee., who may, at any time, 
countermand the implied authority, by giving 
notice not to pay the rent to him any anger 
GALLIMORE (1779), 1 
Doug. K. B. 279 ; 09 Hi. R. 182. 

Annotations :—-Refd. Birch v. oe (1786), 1 Torm Rop. 








378; Erp. Wilson (1813), 2 Vow. & 13. 262; Christophers 
v. Sparke (1820), 2 Sas & W. 223; Johnson vw. Howson 
(1828), 6 lL. J. Ow S. K. B. 236; Doe d. Fisher vw Giles 
Sele § Bing. 421; “Galliers +, Moss (1829), 4 Man. & ly. 
K. 268; Trent ©. Hunt (1853), 9 Kxch. 14. Mentd. 


Gomme (1824), 2 Bing. 54 ; Pope 


michigan ”. 
& (1. 245; Partington ov. Woudcock (1835), 5 


(1829), 9 B. 


Nev. & M. K. B. 672; Burrowes oe (184 3), 1 Dow. 
& L. 213; Salmon 1. vey (1851), 15 Jur. 641; Mace 
® Dunn (1851), 17 Q. 204; Delaney «. Fox (18! AUR 


Cc. BR. N.S. 768; Hic ican y. Machin (1859), 4 H, 

716; Hoath ». Pugh (1881), 6Q.B.7). 345; lnidothay », 
Read (1887), 58 L. T. 457; Towerson v, Jackson, (1891) 
2 qQ. B. 484; Re Ind, Coope & Co., Kishor ». The Co., 
Knox tv. The Co., Arnold v. The Co. - (IVIL) 2 Ch. 223. 


679. — The argument from 
there being a tenancy at will arises from a mere 
fiction ; for there is no actual tenancy, no demise, 
either express or implied. The mtgor. has not 
even the rightS of a tenant at will; he may be 
turned out of possession without notice, & is not 
entitled to the emblements. It. is only quodam 
modo a tenancy at will (PLUMER, M.R.).—CHRISTO- 
PHERS v. SPARKE (1820), 2 Jac. & W. 223; 37 
E. R. 612. 


Annotation :— Men 
aTt88T), 29 L. T. 
680. __—. Not when undertenancy created.] 
—Moss v. G iipmectenas No. 678, ante. 
681. In ejectment proceedings.} — 
He [the mtgor.] is not a tenant at will because he is 
Y 2 
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a ate seer: 5 Kxtate, Seager v. Aston 
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Sect. ae as tenant: Sub-sects. 1 & 2, A, 
| 


not entitled to the growing crops after the will is 
determined. Heis not considered as tenant at will 
in those proceedings, which are in daily use 
between mtgor. & mtgee., I mean in ejectments 
brought for the recovery of the mtged. land 
(BULLER, J.).—BIRCH v. WRIGHT (1786), 1 Term 
Rep. 378; 99 E. R. 1148. 


Annotations :—Apld. Re Brindley, Ex y. Hankey (1829), 
Mont. & M. 247; Doe d. Fisher v. Giles (1829), 5 Bing. 
421. Refd. Cholmondeley v. Ciinton (1820), 2 Jac. & W. 
1. Mentd. Pulteney v. Warren (1801), 6 Ves. 73; Denn d. 
Jacklin v. Cartright (1803), 4 East, 29; KR. v. Herstmon- 
ceaux (1827), 7 B. & C. 551; Buckworth +. Simpson 
(1835), 5 Tyr. 344; Doe d. Chadborn v. Green (1839), 9 
Ad. & El. 658; Brydges v. Lewis (1842), 3 Q. B. 603; 
Doe d. Clarke v. Smaridge (1845), 7 Q. 8. 957; Standen v. 
Christmas (1847), 8 L. T. O. 8. 169; Blundell¢. Drummond 
(1848), 14 Jur. 573, n.; Cattley . Arnold, Banks t. 
Arnold (185%), 1 John. & H. 651: BR. ov. St. Giles without 
Cripplegate (1863), 4 B. & S. 500; Willesden Overseers 
v. Paddington Oversecrs (1863), 3 B. & S. 5933 De Nicols 
». Saunders (1870), 22 L. T. 661; Phillips ». Homfray 
(1883), 24 Ch. D. 439; Horn v, Beard, [1912] 3 K. B. 
181; A.-G. v De Keyser'’s Royal Hotel, (1920) A. C. 508 ; 
Wheeler », Keeble (1914), Litd., [1920] 1 Ch. 57; > RR. w. 

Paulson, [1921] 1 A. C. 271. 




















682. -.} — Dork d. Rony v. MAIsEy, 
No. 678, ante. 

683. «| — JOLLY v. ARBUTHNOT, No. 
077, ante. 

684. -—— -| — The relation of mtgor. & 


mtgee. does not make a tenancy at will (ERLE, 
C.J.).—-THORP v. Facry (1866), Har. & Ruth. 678 ; 
$61. 5.C. 2. 3493; 12 Jur. N.S. 741. 





685. --—.|—- Re KNIGHT, Hx p. ISHER- 
woop, No. 719, post. 
686. -—--- Tenancy at sufferance.] — Mtgor. is 


no more than a tenant at sufferance, not entitled 

to notice to quit (LORD ELLENBOROUGH, C.J.).— 

THUNDER d. WEAVER v. BELCHER (1803), 3 Hast, 

449; 102 EK. R. 669. 

Annotations :-- Retd. War ee o. Milne (1851), 7 C. B. N.S. 
1146; Thorp v. Facey (1866), 12 Jur. N.S. 741: Gibbs 
wv. Cruikshank (1873), L. R.& CC. P. 454. Mentd. Jones ¢. 
Millk (1861), 10 C. B.ON. S. 7883 Simmons «. Crossley, 
{19Z2] 2 K. 3B. 95. 





687. ——,.] — Dok d. Rosy v. MAISEY, 
No. 673, ante. 
688. —---— Tenancy from year to year.| —- JOLLY 


”, ARBUTHNOT, No. 677, ante. 

689. Rights in respect of tenancy —— Not entitled 
to notice of ejectment.|—THUNDER d. WEAVER 7, 
BELCHER, No. 686, ante. 

690. —— .}] -—- CHRISTOPHERS 0. 
No. 670, ante. 


SPARKE, 





Or demand for possession. 

The mere circumstance of a person being the 
mitgor. in possession does not create such a tenancy 
between the mtgor. & mtgee. as to entitle the 
former to a notice to quit, or even to a demand 
of possession, before ejectment be brought against. 
him at the suit of the latter. —DorE d. GRIFFITH vr, 
Mayo (1828), 7 1..J.0.8. K. B. 84. 

692. —— ——- ——_.]—_JoI.Ly ». ARBUTHNOT, 
No. 677, ante. 

693. ——— Emblements.] — BirncH . WRIGHT, 
No. 681, ante. 

694. ——.] —- CHRISTOPHERS v. SPARKE, 
No. 679, ante. 

695. Liability for occupation rent — After de- 
mand by receiver.|—-In a foreclosure action against. 
mtgor. in possession, an order having been made 
for the appointment of a receiver & for the tenants 
to attorn & pay their rents in arrear & growing 








3 Whvse tenure is determined by a sale 
PART VI. SECT. 4, SUB-SECT. 1. by mtgee.—GRIFFIN  v. 


(1878), 4 V. L. R. (l.) 419.—AUS. 
686 ii. ——— -—-PRICE v. MOORE 
(1864), 14 C. P. 349.—CAN. 


the 

686 i. Nature of tenancy—Tenancy al 
aufferance,.}—A imtgor. in possession 
ufter default is a Cenant at sufferance, 





MORTGAGE. 


rents to such receiver :—Held: the possession of 
the mtgor. being rightful, he was liable to pay an 
occupation rent from the date of demand by the 
receiver only, & not from the date of the order 
appointing the receiver. 

The possession of the mtgor is a lawful possession 
& he is entitled to remain in possession until 
ordered to deliver up possession or possession has 
been demanded by or on behalf of the mtgee. 
(CHETLEY, J.).—YORKSHIRE BANKING (Co, ». 
MULLAN (1887), 35 Ch. D. 125; 56 L. J. Ch. 562 ; 
56 L. T. 309; 35 W. R. 593. 

Right of mortgagee to possession.|—See Part 
IX., Sect. 2, post. 


SuB-SECT. 2.—UNDER EXPRESS AGREEMENT. 
A. Possession until Default. 


See, now, Law of Property Act, 1925 (c. 20), 
ss. 85-87. 

696. Mortgagor entitled to possession until de- 
fault—Tenant at will.|-—If a mtge. be made by 
bargain & sale, with a proviso & agreement between 
the parties, that the mtgec., his heirs & assigns, 
shall not intermeddle with the actual possession 
of the premises or perception of the rents until 
default of payment, the mtgor. is a tenant at 
sufferance to the mtgee., & not a tenant at will, 
as he would have been on a covenant that he should 
tuke the profits till default of payment.—POWSELY 
v. BLACKMAN (1623), Cro, Jac. 659; 2 Roll. Rep. 
241,284; 79 Kh. R. 569. 

Annotations :-—Refd. Blunden ». Baugh (1633), Cro. Car. 
$02; Kreeman «. Barnes (1670), 1) Vent. 80; Birch 9. 
Wright (1786), 1 Term Rep. 378; Doe d. Parsicy v. Day 
(1842), 2 Gal. & Dav. 757. Mentd. Geary rv. Bearerott 
(1666), Cart. 57. 

697. Whether a re-demise.| — Pitf. mort- 
gaged land in fee, with a proviso, for redemption 
on payment of principal in June 1833; but it 
was agreed that the mtgee. should not call in the 
principal till 1840 if interest were regularly paid in 
the meantime ; & that the mtgor. should hold the 
premises & take the rents, issues & profits for his 
own use, till default should be made in the payment 
of principal & interest as aforesaid :—Held: this 
operated as a redemise to the mtgor. till 1840.— 
WILKINSON v. HALL (1837), 3 Bing. N. C. 508; 
3 Hodg. 56; 4 Scott, 301; 6.1L. J.C. P. 823; 132 
KR, 506. 

-tnnotations :-- Folld, Doe d. Lyster vt. Goldwin (1841), 2 
YQ. B. 143. Dbtd. Doe d. Parsley vo Day (1842), 2 Q. BR. 
147. Refd. Doe d. Roylance v, Lightfoot (1841), 8 M. & 
W. 543; Chapman «. Beecham (1842), 3 Gal. & Dav. 
71. Mentd. Alderman v. Neate (1839), 4M. & W. 716; 
(Gibson ¢. Kirk (184)), 1 Q. 2B. 850; Manders ¢. Willianis 
eas Exch. 339; Duxbury v. Sandiford (1898), 80 
698. ——- —-—.|—_By deeds of lease & release, 

dated Sept. 7 & 8, 1819, lands were mortgaged 

in fee, subject to a proviso, that if the mtgor. 
should well & truly pay the principal money & 
interest on Mar. 25 then next, the mtgee., his 
heirs & assigns, should & would reconvey & reassure 
the mtged. premises to the mtgor., his heirs & 
assigns. There was also a covenant that it should 
be lawful for the mtgee., his heirs & assigns, from 
time to time & at all times after default should be 
made in the payment of the principal money & 
interest, contrary to the proviso aforesaid, peace- 
ably & quietly to enter into, have, hold, occupy. 
possess, & enjoy the said premises; & also a 
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covenant by the mtgor. for further assurance in 
case of such default :—Held: the mtgee. had the 
right of possession, under this deed, from the time 
of its execution, & not merely from Mar. 25, 1820; 
& therefore, an ejectment for the recovery of the 
premises, brought by the heir-at-law of the mtgee., 
within twenty years of the latter but not of the 
former date, no interest having been paid in the 
meantime, was too late. 

The legal estate passes by the deed of release, 
although the releasee cannot sue the releasor on 
the covenants, unless in case of non-payment on, 
or interruption after Mar. 25, 1820. There is 
therefore no ground for saying that a redemise 
was to be made until that day & indeed it would be 
very difficult to support such a supposition, seeing 
that the deed is executed by the mtgor. only. 
It follows that the right of entry did not accrue 
to the party under whom the lessor of pltf. claims, 
within twenty years next before the commence- 
ment of this suit; he is therefore not entitled to 
recover (PARKE, B.).—Dor d. ROYLANCE  v. 
LigHrroor (1841), 8 M. & W. 553; 11 L. J. Wx. 
151; 5 Jur. 966; 151 E.R. 1158. 

«Annotations :—Folld. Doo ad. Parsley v. Day (1842), 2 Q. 1. 

47; Rogers +. Grazebrook (1846), 8 Q. B. 895. Refd. 

Hemming v. Blanton (1873), 42 L. J.C. BP. 158. Mentd. 

Gale v, Burnell (1845), 7 Q. B. 850; Knight ¢. Robinson 

(1856), 2 K. & J. 503; RR. ev, Champneys (1871), L. R. 6 

(. P. 384; Re Bollis's Trusts (1877), 5 Ch. 1). 504. 

699. After demand in manner specified— 
Right to time to verify validity of demand—& time 
for payment.|—Where by the terms of a mtge. 
deed pltfs. were to remain in possession on their 
own account, & manage the mtged. property until 
they should make default in payment of the mtge. 
money upon demand in writing in manner specified, 
& such demand was made on the wife of one of 
pitfs. during pltfs.’ absence by a person who 
represented himself as deft.’s agent, & upon non- 
payment deft. forthwith entered upon possession 
& seized the mtged. property. In an action of 
trespass against the mtgee :—//eld:) such) non- 
payment before pltfs. had had any opportunity 
to inquire into the truth of the alleged agency did 
not constitute default, & deft. was lable to the 
mtyors. in substantial damages.---MOORK — v. 
SHELLEY (1883), 8 App. Cas, 285; 52 1. J.P. C. 
30; 48 LT. 918, PLC. 

700. Mortgagee not to enter until default -—- 
Mortgagor tenant at sufferance.|-——POWSELY  v. 
BLACKMAN, No. 696, ante. 

701. No redemise.| — DvE d. ROYLANVUE 
v, LIGHTFOOT, No. 698, ante. 

702. Reservation of rent by mortgagee — With 
right to enter on default of principal moneys——No 
relation of landlord & tenant.|—A mtge. deed of 
Jan. 11, 1836, contained a covenant to surrender 
copyhold property to the mtgee. in fee, as a 
security for a debt of £850, which was to be repaid 
on July 11, following, & gave the mtgee. power of 
sale on default. The deed then contained a 
clause that the mtgor. should, during his occupa- 
tion of the premises, yield & pay to the mtgee. the 
yearly rent or sum of £50, by equal half-yearly 
payments, on July 11 & Jan. 11, in every year, the 
first half-yearly payment to be made on July 11 
next, & that it should be lawful for the mtgee. to 
have & use such remedies by distress, as landlords 
have for rent upon common demises, provided 











. ' 
that the reservation of such rent should not 


prejudice the right of the mtgee. to enter into 


SOCIETY roo McCURRY (1862), 12 

C. P. 532.—CAN. 

PART VI. SECT. 4, SUB-SECT. 2.—B. 
eo. WVhkether vendur-murtgagee can be 


sued on covrenan, j--~Where a parchaser 
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fee, to secure payment of the purchase 
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take possession of the premises covenanted to be 
surrendered, & evict the mtgor., at any time after 
default made in payment of the moneys thereby 
intended to be secured. In Nov. 1837, the mtgee. 
distrained for £50, ‘‘ being for rent due up to 
July 11 last’ :—Held: the above reservation of 
rent, & distress for rent, had not created the 
relation of landlord & tenant between the parties, 
so as to entitle the mtgor. to notice to quit before 
ejectment.—DoE d. GARROD v. OLLEY (1840), 12 
Ad. & El. 481; 4 Per. & Day. 275; 9. J. Q. B. 
379; 4 Jur. 1084; 113 E. R. 804. 


Annotations :-—Folld. Doe d. Snell v. Tom (1843), 4 Q. B. 
615. Expld. Jolly v. Arbuthnot (1859), 4 De G. & J. 
224. Apld. Metropolitan Counties & General Life Assce, 
sian aN Peat & Investmont Soc. vt. Brown (1859), 4 


Covenant for quiet enjoyment until default.i— 
Sce Nos. 703, 704, post. 

Agreement for tenancy at will until default.i— 
See Nos. 707, 708, post. 

Mortgagee’s right to possession.|— See Part LX., 
Sect. 2, post. 

Liability to distress.|—-Sec Sub-sect. 4, post. 





B. Covenant for Quiet Enjoyment, 

See, now, Law of Property Act, 1925 (c. 20), 
SS. 83-87, 

703. Enjoyment until default in payment — 
Effect of assignment by mortgagee-—Mortgagor 
tenant at sufferance.|] — Mtgee. covenants that 
mtgor. shall quietly enjoy till default of payment, 
& assigns. After assignment mtgor. is only tenant 
at sufferance, but his continuing in possession 
does not turn the terin to a right.—SMARTLE v. 
WILLIAMS (1694), 1] Salk. 245 5 3 Lev. 387; Comb. 
247; Holt, K. B. 478; 91 BK. R. 2165 sub nom. 
NEWPORT'S CASE, ILolt, K. B. 4773; Skin. 423, 
.{nnotations :-—Refd. Birch ¢. Wright (1786), 1 Term Rep. 

$78; Hall ve. Doo d. Surtees (1822), 5 B. & Ald. 687. 
Mentd. Stanynought. rv. Cosins (1716), Barnes, 456 

Tinkler v. Walpolo (1811), 14 Kast, 226. 

704. -—--- Mortgagor to be tenant at will —- 
Whether relation of landlord & tenant created. |-— 
By indenture between G., proprietor of shares in 
a building society, & defts., trustees of the society, 
reciting, among other things,that G. had, pursuant 
to the rules of the society, agreed to pay unto the 
society for the term of fourteen years, the quarterly 
sum of £16 3s. 2d. in respect of his shares; & 
that for securing the quarterly payments he had 
agreed to execute the security intended to be 
effected by that indenture, G. conveyed a house, 
of which he was seised in fee, to defts. in fee. Tho 
deed contained a proviso for quiet enjoyment by 
G. if he paid the quarterly sums, etc., & observed 
the rules of the society & the covenants in the deed 3; 
but that in case he made default defts. might 
enter, & lease or sell the house, & out of the pro- 
cceds retain the amount of payments in arrear, 
etc., & pay the surplus, if any, to G.; & a clause 
by which G. agreed to become tenant of the house 
to defts., their heirs or assigns, or other the trustee 
or trustees for the time being of the society, thence- 
forth during their will, at the clear net yearly rent 
of £66, payable on the usual quarterly days, sub- 
ject to the powers of distress & entry for non- 
payment thereof, & to all usual remedies as in 
leascs of like property. G. died, leaving payments 
in arrear; defts. distrained upon the goods in 
‘* house, which was in the occupation of his 
widow, who subsequently took out administration. 


_.-_-.. of covenant for good title, while 
the mtge. continues in force.—Hwyck 
Yr, MCDONALD (18354), 3 O. BS. 292.— 


326 


Sect. 4.—Position as tenant: Sub-scct. 2, B., C. & 
D.; sub-sect. 3, A.] 


Qu.: whether the deed created the relation of 
landlord & tenant between the parties: but 
assuming that it did :—Held: the tenancy under 
the mtge. being at most only a tenancy at will, 
the distress was not made during the possession 
of the tenant from whom the rent became due 
within the proviso in 8 Ann. c. 14, s. 7, & therefore 
was not justified under sect. 6 of that Act.— 
TURNER v. BARNES (1862), 2 B. & S. 435; 31 
L. J. Q. B.170; 61. 'T. 418; 9 Jur. N.S. 199; 
10 W. R. 561; 121 E. R. 1135; sub nom. TURNER 
v. BATES, 26 J. P. 628. 
Annotation :~—Apld. Scobie v. Collins, [1895] 1 Q. 4. 375. 
705. Mortgagor tenant at will—No party tenancy 
created.|-—An indenture of mtge., after the usual 
ower of sale by public auction or private contract 
in the event of the non-payment of the mtge. 
money, contained a proviso & covenant by the 
mtgee. that no sale, or public notice or advertise- 
ment for any sale, should be made or given, nor 
any means be taken for obtaining possession, 
until the expiration of twelve calendar months 
after notice in writing of such intention should 
have been given to the mtgor. It also contained 
a covenant by the mtgee. for quiet enjoyment by 
the mtgor., as tenant at will to the mtgee., on the 
payment of a certain yearly rent by two equal 
half-yearly payments, but no livery of scisin was 
made to the mtgor. :—AHeld: under this deed, the 
mtgor. was tenant at will only to the mtgee., & 
no tenancy from year to year was thereby created. 
—Dok d. Drxim rv. DAVIES (1851), 7 Exch. 88; 21 
L. J. Ex. 60; 18L.T. 0.8. 804; 16 Jur. 443; 155 
Ie. RR. 868. 


C. Mortgagor to Hold as Tenant at Will. 

See, now, Law of Property Act, 1925 (c. 20), 

ss. 85-87, 
_ 106. Right to emblements.|—Whcere the mtgor. 
In possession was by express contract tenant at will 
to the mtgee. :—-lZeld : the mtgee. was not entitled 
to the crops upon the mtged. premises at the time 
of the bkpcy. of the mtgor. or at the time of the 
order for sale by the comrs. 

The mtgor. is here made, not a constructive or 
quasi tenant at will, but a tenant at will by express 
contract, & like every other tenant at will by 
contract, he would be plainly entitled to the 
emblements (LEACH, V.-C.).—dée SKINNER, Ha p. 
TEMPLE & Fisnk (1822), 1 Gl. & J. 216. 
an —- Refd. dtc Medley, Ac yp. Barnes (1838), 3 


23. 


707. Possession until default— Whether oper- 
ating as demise.|--LBy an indenture between 
A. & B., holders of shares in a benefit building 
society, & C. & D., trustees of the socicty, reciting, 
amongst other things, the formation of the society, 
that A. & B. were entitled to a certain sum out of 
the funds thercof in respect of their shares therein, 
& that, for the security of all the payments to 
become due in respect of the said shares, A. & B. 
had agreed to execute the assurance thereby made, 
A. & B. conveyed certain premises to C. & D. as 
such trustees, upon trust to permit A. & B. to 
receive the rents until default in payment of their 
contributions; with a power to C. & D., & the 
trustecs for the time being of the society, to appoint 
aw person to receive the rents, in case of default, & 
® power of sale in the like event, etc. The deed 








ee 
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also contained a clause whereby A. & B. agreed 
‘‘to become tenants of the parties hereto of the 
second part, & to the trustees for the time being 
of the society, of the premises hereby demised, 
henceforth during their will, at the net yearly rent 
of £200, payable on the usual quarter days ”’ :— 
Held: this indenture did not operate as a demise, 
so as to sustain an avowry alleging a tenancy under 
the trustees at the yearly rent of £200, the general 
scope of the deed being altogether inconsistent 
with such a construction.—WALKER v. GILES 
(1849), 6 C. B. 662; 18 L. J.C. P. 323; 13 L. T. 
O. 8. 209; 14 L.T.0.S. 413; 183 Jur. 588, 753; 
136 E. R. 1407. 


Annotations :-—Distd. Pinhorn v. Souster (1853), 8 Exch. 763. 

Dbtd. Brown v. Metropolitan Counties, etc. Soc. (1859), 
1 E. & E. 832. Refd. Doe d. Dixie v. Davies (1851), 7 
Exch. 89; Turner ». Barnes (1862), 2 B. & S. 435; Re 
Betts, Ex p. Harrison (1881), 18 Ch. D. 127. Mentd. 
Barnard v. Pilsworth (1849), 6 C. B. 698 Thorn wv. 


98, n.; 
Croft (1866), L. R. 3 Eq. 193; Re Royal Liver Friendly 


Soc. (1870), L. R. 5 Exch. 78. 

708. .|—In 1824, H. the tenant of 
certain copyhold premises, demised them for 
twenty-one years from Christmas, 1823; & the 
lease contained a covenant for further renewal. 
In Jan. 1847, the devisces of H., who had been 
admitted tenants as such by the lord of the manor. 
demised the premises to M. who had previously 
purchased the lessee’s interest under the lease of 
1824. In May, 1847, M. demised the premises to 
Q., & in July, 1847, Q. mortgaged the premises to 
deft. By this deed Q., in consideration of the 
sum of £400 advanced by deft., granted, bargained, 
sold, & demised the premiscs to him for the residue 
of the term wanting one day, & also the benefit 
of the covenant for further renewal. The deed 
contained a proviso for redemption in case Q. 
should pay £10 being one half-year's interest on 
Jan. 29, 1848, & £410 the principal sum & interest 
on July 29, 1848. The deed contained covenants 
for the payment of principal & interest; & it also 
provided, that Q. should remain in possession until 
default in payment, with a power to sell the 
premises; & the proceeds of such sale were to go 
first in satisfaction of the principal & interest, & 
the surplus, if any, to Q.; & it was further agreed 
that Q. should hold the premises as tenant at will 
to deft., at the clear yearly rent of £150, payable 
quarterly, for which rent it should be lawful for 
deft. to distrain ; but that deft. might at any time 
determine the tenancy, by leaving a written notice 
on the premises, & that deft. should apply the rent, 
when received, in satisfaction of the principal & 
interest, & should pay the surplus, if any, to Q 
During the continuance of this lease, Q. assigned 
his interest in the premises to S., who took 
possession, & placed a board over the door with 
S. late Q.’’ upon it :—Held: the clause in the 
deed of mtge., professing to create a tenancy, was 
ants as not being inconsistent with the main 
object of the instrument, & a tenancy at will was 
thereby created.—PINHORN v. SOUSTER (1853), 8 
Exch. 763; 1C. L. R. 99; 22 L. J. Ex. 266; 21 
L. T. O. S. 92; 1 W. R. 336. 

Annotations :—Apld. Brown v. Metropolitan Counties, etc. 
Soc. (1859), 1 K. & E. 832. istd. Hampson v. Fellows 
(1868), 37 L. J. Ch. 694. Apid. Kearsley v. Philips (1883) 
11 Q. B. D. 621. Reld. Jolly v. Arbuthnot (1859), 4 
De G. & J. 224; Turner v. Barnes (1862), 2 B. & S. 435 5 
Gibbs v. Cruikshank (1873), 28 L. T. 104; Re Potter & 
Forrige, Ex p. Parke (1874), 43 L. J. Bey. 139; Re 
Threlfall, kx p. Queen's Benefit Bldg. Soc, (1880), 16 Ch. D. 
274; Re Betts, Hr p. Harrison (1881), 18 Ch. D. 127. 
Mentd. Melling v. Leak (1855), 16 C. B. 652. 
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D. Other Cases. 

See, now, Law of Property Act, 1925 (c. 20), 
gs. 85-87. 

709. Tenancy ‘‘at will & pleasure ’’ of mort- 
gagee—Tenancy at will created—Not yearly 
tenancy.|—A., under a mtge. deed, agreed to 
become tenant to B. of the premises demised 
‘‘ henceforth at the will & pleasure of B., at the 
yearly rent of £25 4s. payable quarterly ’’’ :—Held: 
this was a tenancy at will & occupation for two 
years, & payment of rent under the agreement, 
did not make B. tenant from year to year.— 
DoE d. Bastow v. Cox (1847), 11 Q. B. 122; 17 
L. J. Q. B.3; 10 L. T. O. S. 1823 11 Jur. 991; 
116 KE. R. 421. 

710. Tenancy commencing on default — Neces- 
sity for notice of commencement by mortgagee.|— 
By a mtge. deed it was provided that the mtvor. 
in the event of his making default in payment of the 
sums advanced to him, should immediately, or 
at any time after such default, hold the mtged. 
premises as yearly tenant to the mtgees. from the 
date of the deed at a specified rent, & that they 
should have the same remedies for recovering the 
rent as if the same had been reserved upon a 
common Jease. The mtyor. having made default, 
the mtgees., without having given him any notice 
of their intention thenceforward to treat him as 
a tenant, distrained, after the lapse of more than 
a year from default, as for a year’s rent in arrear : 
—Held: not having given him notice of their 
intention to treat him as a tenant, they were not 
entitled to distrain.—CLOWEsS v. HUGHES (1870), 
L. R. 5 Exch. 160; 39 L. J. Bx. 62; 22 L. T. 108 ; 
34 J. P. 3445 18 W. RR. 459. 

711. Provision for possession for fixed perlod— 
Interest in nature of term of years --Tenant at 
sufference on expiration of period.|—-Certain 
premises were Ict to pltf. by P., who had previously 
mortgaged them to defts., the trustees of a benefit 
building society, to secure payment of sub- 
scriptions, etc., which might become due from him 
to the society. The mortgage deed gave power to 
defts. to distrain the goods of P., on the premises 
for arrears of subscriptions due to the society, as 
for rent due on a demise. Defts. distrained on 
the premises for subscriptions due from P., & 
seized pltf..s goods. Pitf. replevied the goods, 
& recovered in the action of replevin, in the county 
ct., as damages, the amount of the expenses of the 
replevin bond. 

If there be an express agreement in the mtge. 
deed that the mtgor. shall remain in possession for 
a certain time, he has an interest in the nature of 
a term of years during such time; but, upon 
expiration of such period, if there be default in 
payment of the money, the mtgor, becomes a mere 
tenant at sufferance (BOVILL, C.J.).-—-GIBBS Uv, 
CRUIKSHANK (1873), L. R. 8 C. P. 4545 42 1. J. 
C.P.2733; 28 L. T. 735; 373. P. 741; 21 W. R. 
734. 
ainnotations :—Mentd. Dover v. Child (1876), 34 L. T. 737 ; 

Smith v. Enright (1893), 63 L. J. Q. B. 220. 
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g. Lease by mortgagee to mortgagor 
-~—Right of mortgagee to roceed against 
mortyagor—Aa overholding tenant.}— 
A intgee. from whom the mtgor. has 
accepted a lease of the mtged. premises 
will not be permitted at the expiration 
of the term to proceed against the 
mtgor. as an overholding tenant under 
Cc. Ss. U, C., Cc. 27, &. 63.— Re REEVE 
(1867), 4 P. IR. 27.—CAN. 











is set up 
subject to 


$01.—CAN. 





PART VI. SECT. 4, SUB-SECT. 3.—A. 718 il. 
al rule.)—Where, by virtue 


h. Gener the mtgee. or 
of the attornment clause in a mtge., 


eed 


the relationship of landlord & tonant | the 
between = the 
the mtgor., the mtgec. can only take 


the advantages of 
the limitations incident 


to the relationship.--JORDENSEN v. 
ENGELSTAD (Sark.), (1923) 3 W. W. i. 


713i. Whether relation vf landlord 
dad: tenant created.)-~- HOBBS v. ONTARIO 
LOAN & DEBESTURE Co. (1890), 18 
S. C. R. 483.—CAN. 
--—-The = purchascr 
mtged. premises is not a tenant of 
his assignee, although 
the mtge. contains clauses creating 
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Agreement for possession until default.]—Sce 
Sub-sect. 2, A., ante. 

Attornment clause.]—Sce Sub-sect. 3, post. 

Mortgagee’s right to possession.|—See Part IX., 
Sect. 2, post. 

Liability to distress.|—Scec Sub-sect. 4, post. 


SUB-SECT. 3.—UNDER ATTORNMENT CLAUSE 
A. In General. 


See, now, Law of Property Act, 1925 (c. 20), 
SS. 85-87. 

712. Validity of attornment clause.] — The 
validity of an attornment clause in a mtge. 
depends on whether the tenancy created & the 
rent reserved are a real tenancy & real rent. The 
proportion the rent reserved bears to the true 
lettable value of the property is the chief test of 
the reality of the rent.—Re Bowers, Ex p. JACKSON 
(1880), 14 Ch. D. 725; 43 L. IT. 372; 29 W. R. 
253, C. A. 3 revsg. S.C. sub nom. Re BowkEs, Ex p. 
BANK OF WHITEHAVEN, 42 L. T. 409. 

-Annotations :--Consd, te Knight, Hr yp. Voisoy (1882), 21 
Ch. D. . Roefd. Re Botts, Ae p. Harrison (1881), 18 
Ch. D. 129, no; Re Willis, He p. Konnedy (1888), 21 

Q. B.D. dad. Mentd. Jt Roundwood Colliery Co., Lee 

«. Roundwood Colliery Co., [1897] 1 (Ch. 373 5 Re Halstead, 

for p. Richardson, [1916] 2K. B. 902. 


713. Whether relation of landlord & tenant 
created.|-—A mtye. deed, executed by the mtgor. 
only, contained a clause, whereby ‘for the more 
effectual recovery of the interest, the mtgor. did 
attorn & become tenant to the mtgee. of the 
premises, at the yearly rent of £40, to be paid half- 
yearly, so long as the principal sum remained 
secured.””) The mtgor. continued in possession, 
& made several of these half-yearly payments :-— 
Held: the subsequent occupation, connected with 
the covenant, created the relation of landlord & 
tenant, & the mtgee. might distrain for a half- 
yearly payment in arrear. -—-Wrest oo. HRItcHe 
(1848), 3 Exeh. 2163 18 1. J. 1x. 50; 12 1. 7. 
O18. 223; 135. P.1703 154. RR. 822. 
annotations :--Consd. Jolly «. Arbuthnot (1859), 4 De CG. & 

J. 224. Apld. Morton o. Woods (1868), L. 2.3 Q. B. 658, 

Distd. Gibbs vr. Cruikshank (1873), 28 L. T. 104; Seoblo 

v. Collius, (S95) 1 Q. B. 875. 

714, -——.|--PIU., by deed of Sept. 23, 1856, 
mortvaged his interest in certain leasehold 
premises & goods therein, to V. & co., & thereby, 
“to the intent that ’ they might “ have, for the 
recovery of the interest accruing on the principal 
moncy secured, the same powers of entry & 
distress as are by law given to landlords, for the 
recovery of rent in arrear,” pitf. attorned tenant 
to V. & co. of the premises, from year to year, at a 
fixed rent. On Feb. 18, 1857, pltf. further 
mortgaged the same premises & goods to defts., 
the mtge. deed reserving a power of entry to defts., 
on default in payment by plitf. Pitf. having made 
default in payment of principal & interest, defts., 
on Oct. 27, 1858, paid off V. & co.’s mtge., & took 
an assignment of it from them, containing the 
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relation of Jandlord & tenant 
between the partics.—-CHALMKRS v. 
FREEDMAN (1909), 18 Man. L. HK, 523 ; 
10 W. L. i. 434.—-CAN. 

713 iii. ——.-.}—An attorninent clause 
in a “imtge.”” under Land Titles Act 
(Sask.), though it may create con- 
tractual rights betweon the partion 
does not create the relation of landlord 
& tenant, so as to give the mtgeo. the 

rotection of & Anne, c. 14, 8. 1L.— 
IRNT NATIONAL BANK ?. CUDMORK, 
of | (1917) 2 W. W. R479; 34 D. L. R. 

713 iv. ———.}—-GORDON 1. FRASER 

(1918), 43 O. L. R. 31.—CAN. 


Intgweo. = &K 


the relationship 
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Sect. 4.—Position as tenant: Sub-sect. 3, A.] 


usual power of attorney. On the same day, defts. 
took possession of the premises, pltf. continuing 
in occupation with notice that they had done so. 
On Nov. 12, 1858, defts. gave pltf. notice to quit, 
with which he did not comply. On the following 
Nov. 20, defts. entered, & seized & sold goods on 
the premises, for payment of interest by way of 
rent in arrear duc to V. & co. before the assign- 
ment of their mtge.:—Held: the attornment 
clause in the dced of Sept. 23, 1856, did not justify 
such seizure & sale; such clause created a tenancy, 
but gave V. & co. a right to distrain only so long 
as such tenancy continued; & such tenancy was 
put an end to by the assignment from V. & co. to 
defts.— Brown v. METROPOLITAN COUNTIES, ETC., 
Society (1859), 1 EK. & EK. 832; 28 1.3. Q. B. 236 ; 
33 L. T. O. S. 162; 5 Jur. N.S. 1028; 7 W. R. 

477; 120 BK. R. 11238. 
Annotations :—Refd. Turner rv. Barnes (1862), 2 1B. & 8. 435 ; 
Re Potter, Hr p. Parke (1874), De Colyar’s County Court 
Menta. Re Davis, Ae p. Rawlings (1888), 22 


Cases, 230. 
Q. B.D. 193. | 
715, --—.|-- A limited co. gave, in 1875; a 


mtye. to its bankers for its account current, by 
covenant to surrender its copyhold works, & by 
the mtge. deed the co. became tenant to the 
bankers at the rent of £5,000. No surrender of 
the copyholds was made. On July 16, 1877, the 
bankers sent an auctioneer to distrain for £10,000, 
being two years’ rent. The auctioneer, on the 
same day saw the managing director of the co., 
gave him formal notice of distraint, & by arrange- 
ment with him employed two workmen of the co. 
to keep possession of the chattels distrained. On 
July 18, the co. requested the bankers not to pro- 
ceed to an immediate sale, to which the bankers 
assented, & the two men remained in possession. 
On July 19, a petition was presented for winding 
up the co.; & on July 28, a winding-up order was 
made. By arrangement with the liquidator, the 
men went out of possession in Oct., & in Nov. the 
bulk of the chattels was sold by the liquidator 
without: prejudice to the rights of the bankers, 
& realised Jess than £5,000: —Held: the attorn- 
ment clause created the relation of landlord & 
tenant; there being no ground for saying that the 
rent. of £5,000 was so unreasonable as to be 
fraudulent, the mtgees. had the same rights of 
distress as any other landlord.-~— Re STOCKTON IRON 
FURNACE Co. (1879), LO Ch. D. 385; 48 L. J. Ch. 
417; 401. T2190; 27 W. BR. 438, ©. A. 

élnnotations --~ Apld. Re Kitchin, Erp. Punnett (1880), 16 

Ch. D. 226. Qonsd. Ftc Bowes, Aa p. Jackson (1880), 
MCh. D. 7255 Re Botts, Hr p. Harrison (1881), 18 Ch. D. 
127; Re Knight, kv oy. Volsey (1882), 21 Ch. D. 442; Re 
Willis, dic pg. Kennedy (1888), 21. Q. B. 1). 384: Green 
t. Marsh, [1892] 2 Q. 1. 330. Mentd. 2e Bridgewater 
Knginecring Co. (1879), 12 Ch. D. 1813 dte Crumlin 

Viaduct. Works Co, (1879), 48 L. J. Ch. 537: Shubrook 

0 Tufnell (1882), 30 W. R. 740; He Lewis, Lewis v. 

Williams (1886), 31 Ch. D. 623; Re Gardner, Long v. 

CGiardner (1804), 71 L. T. 412; Re Roundwood Colliery Co., 

Lee v. Roundwood Colliery Co. (1896), 75 L. T. 508, 

716, —--..| — lf a mtge. is created by way of 
demise for a term of years, & the mtgor. attorns & 
becomes tenant to the mtgee. at a certain rent, 
the relation of landlord & tenant: is created, & 
upon failure to pay the rent the mtgee. is entitled 
to distrain the goods even of a stranger. 

J., being lessee for a term of years, demised to 
D., by way of mtge., all his interest in the term save 
one day, & J. attorned & became tenant to P. at 
a certain rent. J., being mtgor., let the mtged. 
premises to K.. who assigned his goods thereon to 
KR. The rent due from J. to P. being unpaid, P. 
distrained the goods assigned by K. to R. No rent 
wasthenduecfrom K. KR. having brought an action 
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against P. for the seizure of the goods :—Held : 
by the attornment J. had become tenant to P., & 
the distress was lawful.—_-KEARSLEY v. PHILIPS 
(1883), 11 Q. B. D. 621; 52 L. J. Q. B. 581; 49 
L. T. 435; 31 W. R. 909, C. A. 











717. .|} — MUMFORD v. COLLIER, No. 735, 
post. 

718. ——— To exclusion of relation of mortgagor 
& mortgagee.|—J?c KiTCHIN, Ex p. PUNNETT, No. 
570, ante. 

719. -|] — Notwithstanding the in- 


sertion of an attornment clause in a mtge. deed, 
the real relation between the parties is that, not of 
landlord & tenant, but of mtgee. & mtgor., & this 
fact. as well as the nature of the rent reserved by 
the clause, must be taken into account in consider- 
ing whether, on giving leave to the trustee in the 
bkpcy. of the mtgor. to disclaim the tenancy 
created by the attornment clause, any terms should 
be imposed for the benefit of the mtgee. 

At law the mtgee. was the legal owner of the 
estates, I am now speaking of freéhold estates, 
& the mtgor. was what was called tenant at will, 
a very peculiar kind of tenancy (JESSEL, M.R.).— 
Re Kniaut, Ka p. ISHERWOOD (1882), 22 Ch. D. 
384; 52 L. J. Ch. 370; 48 L. T. 398; 31 W. RR. 
442, UC. A. 

Annotations :-—Retd. Ite Bushell, kw p. Izard (1883), 23 


Ch. D. 115. Mentd. Ite Witton, Kr p. Arnal (1883), 24 
Ch. D, 26; Ke Balkeld, dx p. Good (18N4), 15 Q, U. 2). 


720. Purpose of attornment — Further security 
—For payment of principal.|—A. assigned the lease 
for twenty-one years of a house in which he resided, 
together with two policies of assurance upon his 
life, to deft., by way of mtge., to secure the repay- 
ment of £250 & intercst, as well as the premiums 
upon the policies; & the mtge. deed contained a 
clause by which the mtgor. attorned tenant from 
year to year to the mtgee. in respect of the Icase- 
hold house at the yearly rent of £175, provided 
that the mtgee. might at any time, without notice, 
take possession of the premises & determine the 
tenancy. There was no specific provision that any 
part of such rent should be applicable to the 
principal of the debt. The mtgor. became bkpt., 
& the intgee. distrained upon the furniture in the 
house, which was not the property of A., for a 
year’s rent under the attornment clause, though at 
that time the landlord's rent of £115, the interest 
upon the money advanced, & the premiums upon 
the policies, had been paid. Pltf., who was the 
owncr of the furniture, filed a bill to restrain the 
sale. 

Upon a demurrer, for want of equity :—Held: 
the attornment clause was not intended to enable 
the mtgee. to repay himself any of the capital 
advanced, but only to secure the payment of rent, 
interest, & premiums. Secus:; if the object of the 
attornment clause had been expressed to be for 
enabling the recovery of the principal as well.— 
HAMPSON v. FELLOWS (1868), L. R. 6 Eq. 573; 
37 L. J. Ch. 694; 19 1. T. 6. 
wtnnotation :-—Distd. Re Betts, Kx p. Harrison (1881), 18 

Ch. D. 127. 


721. The proceeds of a dis- 
tress for rent levied under an attornment clause in a 
mtge. deed arc in the absence of any provision to 
the contrary on the deed applicable to the pay- 
ment of principal as well as interest. The fact 
that the yearly rent reserved by the attornment 
clause is equal in amount to the yearly interest 
of the mtge. debt as provided by the deed & is 
made payable on the same days is not of itself 
sufficient to displace the primd facie right of the 
mtgee. to apply the proceeds of the distress in 
satisfaction of principal as well as interest.—Jle 
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Betts, Lz p. HARRISON (1881), 18 Ch. D. 127; 
50 L. J. Ch. 882 ; 45 L. T. 290 ; 30 W. R. 38,C. A. ; 
aff. aa sub nom. Re BETTs, Ex p. TEMPEST, 44 
L. T. 616. 


7122. ——- —— Payment of interest — Rent & 
premium.]—HAMPSON v. FELLOWS, No. 720, ante. 
7123. —— .|— fe Kircuin, Ex p. 








PUNNETT, No. 570, ante. 

724. Nature of tenancy created — Attornment as 
yearly tenant—Whether yearly tenancy created. |— 
A mtge. deed gave a power of entry on default ; 
& to the intent that the mtgees. might have for 
the recovery of interest the same powers of entry 
& distress as are by law given to landlords for 
the recovery of rent, the mtgor., deft., thereby 
attorned tenant from year to year to the mtgees. 
Deft. continued in possession for more than a year. 
The mtgees., after default, assigned to pltfs., & 
gave notice to deft. to quit :—Held: there was no 
tenancy from year to year, & immediately upon the 
notice pltfs. might maintain ejectment.—METRO- 
POLITAN COUNTIES ASSURANCE Co. v. BROWN 
(1859),4 H. & N. 428; 28 L. J. Ex. 310; 33 L. T. 
O.S. 165; 157 I. R. 906. 

725. —-~.|—A intge. deed contained 
an attornment clause whereby A., the mtgor., 
attorned & became tenant from year to year to 
B., the mtgee., for & in respect of the mtged. 
premises, at the yearly rent of £800, to be paid by 
equal quarterly payments. It was thereby agreed 
that it should be lawful for B., at any time after 
three months from the date of the mtge. without 
giving previous notice of his intention so to do, 
to enter upon & take possession of the premises 
whereof A. had attorned tenant, & to determine 
the tenancy created by the aforesaid attornment 
A. filed a liquidation petition & on the same day 
uw receiver was appointed, who entered into 
possession of A.’s estate & ciTects. Notice of the 
petition & of the appointment of a recever was 
sent to B., who two days later, by virtue of the 
attornment clause, distrained upon the goods & 
chattels on the mtged. premises for half a year’s 
rent then due :—Held: atenancy from year to year 
& not a tenancy at will was created by the attorn- 
ment clause, & B. was entitled, under Bkpcy. Act, 
1860 (c. 71), 5. 34, to distrain for the rent due to 
him from A. at the time of filing the liquidation 
petition.—J/te THRELFALL, Ep. QUEEN'S BENEFIT 
BUILDING Socigry (1880), 16 Ch. D. 2743 44.1. 9. 
745 20 W.R. 1283 sub nom. Re THRELFALL, Bax p. 
BLAKEY, 50 L. J. Ch. 318, C. A. 


«fnnotations :-—Retd. Re Knight, Ar p. Voisey (1882), 21 
ye D. 442. Mentd. King v. Eversticld, {1897}) 2 Q. B. 


726. ——— Attornment for term of ten years— 
Tenancy at will created—Mortgage not executed 
by mortgagor.|—-B. being mtgor. in possession, 
executed a mtge. on Sept. 12, 1866, of the premises 
to defts. to secure the repayment with interest 
of certain advances to be made by defts. The 
mtge. was by indenture between B., & defts., but 
was never executed by defts.; the deed recited 
the previous mtge., which was in fec, & by it B. 














conveyed all the premises comprised in the recited | 


intge. to defts., in fee, upon trust that defts. should, 
either immediately or at any time, sell them, ‘‘ & 
as a further security for the principal & interest for 
the time being duc from B. to defts. LB. did thereby 
attorn & become tenant to defts., their heirs & 
assigns, as & from the date thereof, of such of the 
premises thereby conveyed as were in his occupa- 
tion, fur & during the term of ten years, if that 
security should so long continue at the yearly rent 
of £800, to be paid on Oct. 1, the first yearly rent 
to be payable on Oct. 1, then next. Provided that, 
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notwithstanding anything therein contained, & 
without any notice or demand of possession, it 
should be lawful for defts., their heirs, exors., 
administrators, or assigns, before or after the 
execution of the trusts of sale, to enter upon the 
said mtged. premises, or any part thereof, & 
to eject B. or any person claiming through him, 
& to determine the said term of ten years, notwith- 
standing any lease that might have been granted 
by B.’’ Defts. made the stipulated advances, & 
B. continued in occupation of the premises; & 
on Oct. 15, 1866, defts. distrained for the first 
year’s rent:—Held: (1) the intention of the 
parties, as evidenced by the deed, was to create 
a tenancy at will only, & not a term of ten years ; 
a deed being therefore unnecessary, the tenancy 
was created by the assent of the parties & the 
occupation under it, & the fact that defts. had not 
executed the deed was immaterial ; (2) the parties 
having agreed that the relation of landlord & 
tenant should be established between them, the 
mtgor. was cstopped from setting up that defts. 
had no legal reversion; & it made no difference 
that the fact of the mtgor. having only the equity 
of redemption appeared on the face of the deed ; 
& the distress was therefore lawful.--MORTON 0. 
Woops (1869), lL. R. 4 Q. B. 208; 0 BL & S. 632 ; 
38 LJ. Q. B.8l; 17 W. R. 414, Kx. Ch. 
Annotations :~~.ta to (1) Apld. Ae Kitehin, Ae op. Punnett 
(1880), 16 Ch. D. 226. xpld. Re Threlfall, Arp. Queen's 


Benefit alge soc. (1880), 16 Ch. D. 274. uta to (2) Refd. 
Hartcup v. Bell (1883), Cab. & El 19. Generally, Consd. 
Kearsley v. Philips (1883), 11 Q. B. 1). 6% efd. J¢c 


Potter, kr p. Park (1874), L. R. 18 Kq. 3813 Re Bowes, 

ker p. Jackson (1880), 14 Ch. D. 725; Re Knight, Arp. 

Volsey (1882), 52 L. J. Ch. 121. Mentd. fte Roundwood 

Colliery Co., Leo +. Roundwood Colliery Co., {1807) 1 Ch. 

BTR: Manchester Brewery Co. v. Coombs, [1901] 2 Ch. 
8. 


727. ——— Attornment as monthly tenant—Not 
made tenancy at will.|—-A member of a building 
socicty borrowed £7,500 from the society, which 
was to be repaid in a series of monthly instalments 
of £71 17s. 6d. cach, including interest at 7 per 
cent. The instalments were payable at the 
monthly meetings of the society, &, if the member 
neglected to pay them, when due, he became 
liable to a fine, at the rate of 5 per cent. per month 
on the total amount in arrear & unpaid at cach 
mecting. To secure the Joan he executed to the 
trustees of the society a mtge. of real estate, The 
deed contained a proviso that if the member should 
fail for three monthly meetings to pay his sub- 
scriptions, interest, fines, or other moncys, or to 
observe the regulations of the society, or in the 
event of his becoming bkpt., the mtgees. might 
enter into possession or receipt of the rents of the 
mtged. property; & ‘' for the better securing the 
payments which by the rules of the society ought 
to be made by the mtgor,”’ it was agreed that, 
if the mtgees. should at any time become entitled 
to enter into possession or receipt of the rents, & 
the mtgor. should then or afterwards be in the 
occupation of the whole or part of the property, 
he should during such occupation be tenant thereof 
from month to month to the mtgees., at a monthly 
rent equal in a:nount to the moneys which ought to 
be paid monthly by the mtgor. from time to time 
for subscriptions, interest, fines, & other moneys 
under the rules, & that the tenancy should com- 
mence on the day up to which he should have fully 
paid all & every part of such subscriptions, interest, 
fines, & other moneys, & the rent for the period 
intervening between the commencement of the 
tenancy & the day on which the trustees should 
be entitled to enter into possession or receipt of 
rents should be payable & paid on that day, & 
the monthly rent due upon & subsequently to 
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Sect. 4.—Position as tenant: Sub-sect. 3, A. & B.; 
sub-sect. 4. Sect. 5: Sub-sect. 1.] 


that day should become due monthly in advance, 

& be payable at the monthly meetings, the first 

payment of rent becoming due on the day on which 

the mtgees. should first become entitled to enter 
into possession. Power was given to the mtgees. 
to determine the tenancy by fourteen days’ notice. 

The deed was not executed by the mtgees., nor 

was it registered under the Bills of Sale Act, 1878 

(c. 31). The mtgor. committed default in his pay- 

ments, & was afterwards adjudicated a bkpt. :— 

Held: it was no objection to the attornment clause 

that the monthly rent was fluctuating in amount ; 

a rent the amount of which may fluctuate accord- 

ing to the happening of certain cvents is not an 

uncertain rent ; the tenancy under the attornment 

clause was not made, by Stat. Frauds, sect. 1, 

a tenancy at will.—Re KNIGHT, La p. VOISEY 

(1882), 21 Ch. D. 442; 52 L. J. Ch. 121; 47 

L. T. 362; 31 W. R. 19, C. A. 

Annotations :-—Retd. Re Knight, Hc p. Isherwood (1882), 
‘ Qh. D. 384; Ae Middlesbrough Bidg. Soc. (1884), 54 
L. J. Ch. 592. 

728. Termination of tenancy—Assignment of 
interest by mortgagee.|— BROwN v. METROPOLITAN 
COUNTIES, ETC., SOCIETY, No. 714, ante. 

729. Death of mortgagee-—-New tenancy 
with heir not created.|—A mtge. contained the 
usual attornment clause, & the mtgor., who was 
in occupation of the mtged. property, attorned 
tenant to the mtgees., & during his life paid 
the interest on the mtge. The mtgor. died 
intestate, & his heir-at-law entered into pos- 
session of the mtged. property, & for a time paid 
the interest under the mtge., but subsequently 
became bkpt. The mtgees. having distrained for 
arrears of interest, on the ground that they were 
entitled to do so as landlords under the attorn- 
ment clause :—Held: as the original tenancy 
was determined by the death of the mtgor., & a 
new tenancy was not created between the mtgees. 
& the heir-at-law by mere payment of interest, 
the distress was illegal, & the trustec in bkpcy. 
was entitled to the proceeds of the distress.— 
SCOBIE v. COLLINS, [1895] 1 Q. B. 375; 64 L. J. 
Q.B.10; 71 L.T.775; 1 Mans. 491; 15 R. 6. 

780. ——— Assignment of equity of redemption— 
By mortgagor & mortgagee.|—J/ic JOHNSON, Ex p. 
Hyper & CAsy (1897), 41 Sol. Jo. 368. 

Liability to distress.|—Sec Sub-sect. 4, post. 

Whether transaction amounting to bill of sale.|— 
See BILLS OF SALE, Vol. VII., pp. 13, 14, 24, Nos. 
56, 57, 113-117. 





B. Recovery of Possession by Mortgagcee. 

Sec, now, Law of Property Act, 1925 (c. 20), ss. 
85-87, 05 (4). 

781. Power of re-entry in default—Notice to 
quit not necessary.|—-A mtge. in fee, containing 
the usual clauses, & a power of sale, in default of 
payment, had also a provision by which the mtgor. 
attorned tenant to the mtgee. at a certain rent :— 
Held: after default in paying the mtge. money, 
the mtgee. might bring ejectment without notice 
to quit—Dork d. SNELL v. Tom (1843), 4 Q. B. 
615; 3 Gal. & Dav. 687; 12 L. J. Q. B. 264; 7 
Jur. 847; 114 KE. R. 1080; sub vom. Dor d. 
SMALE v. Tuom, 1 L. T. O. S. 169. 

-innotations :-—Refd. Brown v. Motropolitan Counties, ete. 


—Thore is not such 
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k. Recovery by summary procedurc.) 


MorRTGAGE. 


Soc. (859), 1 EH. & E. 832; Jolly v. Arbuthnot (1859), 


46 G. & J. 224. Mentd. Phillips v. Ball (1859), 7 W. R. 
732. —— Attornment as tenant from year to 


year—Right of assignee of mortgagee—Immediate 
ejectment on default.|—-METROPOLITAN COUNTIES 
ASSURANCE Co. v. BRown, No. 724, ante. 

783. Recovery by summary procedure—R. S. C., 
landlord & tenant may be created by a mtge. deed, 
& therefore, in an action for recovery of land by 
mtgees. from a mtgor. in possession under a mtge. 
deed creating a tenancy between them, the writ 
may be specially indorsed under R. S. C., Ord. 3, 
r. 6 (F), so that Ord. 14, will apply, & final judg- 
ment may be ordered.—-DAUBUZ v. LAVINGTON 
(1884), 13 Q. B. D. 347; 53 L. J. Q. B. 283; 51 
L. T. 206; 32 W. R. 772; Bitt. Rep. in Ch. 211, 
D.C. 

Annotation :-—Folld. Hall v. Comfort (1886), 18 Q. B. D. 11. 

784. .|—A mtge. deed contained a 
clause by which, for the purpose of securing the 
punctual payment of the interest, the mtgor. 
attorned tenant to the mtgee., & the mtgec. had 
& power of re-entry for default in payment. 
Default having been made, the mtgee. commenced 
an action for the recovery of the premises & applied 
for judgment under lt. S. C., Ord. 14 :—Held: the 
mtgor. was a tenant whose term had expired or 
had been duly determined by notice to quit within 
the meaning of R. S. C., Ord. 3, r. 6 (F), & pltf. 
was entitled to judgment.—HUALL v. COMFORT 
(1886), 18 Q. B. D. 11; 56L. J. Q. B. 185; 55 
L. T. 550; 35 W. R. 48. 

Annotation :—Mentd. Re Willis, Ex p. Kennedy (1888), 21 

Q. B. D. 384. 

785. -}—An attornment clause in a 
mtge. of real property is effectual to create the 
relation of landlord & tenant between mtgee. & 
mtgor., & is not avoided by Bills of Sale Act, 1878 
(c. 31), s. 6, except as regards the power of dis- 
tress which would otherwise be an incident of the 
tenancy. 

Where, by a mtge. deed, the mtgor. had attorned 
tenant to the mtgee. at a rent equivalent to the 
mtge. interest, & that interest) was in arrear :-— 
Held: the mtgee. was entitled to obtain judgment 
under R. S. C., Ord. 14,in an action for ejectment 
against the mtgor.—MUMFORD v. COLLIER (1890), 
25 Q. B. D. 279; 591. J. Q. B. 552; 38 W. RB. 
716, D.C. 

Annotation :—Refd. Scobie v. Collins, [1895] 1 Q. B. 375. 

786. Determination without notice 
to quit.|-—IToBsoNn v. Monk, [1884] W. N. 17. 
Annotation -—N.F, Daubuz v. Lavingtun (1884), Bitt. Rep: 

in Ch. 211, 

737. ——~ ——— Claim founded on determination 
of tenancy.|—-A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year to 
year to the mtgee. at a yearly rental payable half- 
yearly, & a further clause by which the mtgee. 
might at any time, without giving any previous 
notice of his intention so to do, enter upon & take 
possession of the premises, & determine the 
tenancy created by the attornment. The rent was 
in arrear, & the mtgce. brought an action to recover 
possession, & applied for an order for recovery of 
the premises under R. S. C., Ord. 14 :—Held: the 
claim to recover possession was founded on the 
determination of a tenancy at will, & not on 
forfeiture, & the writ could be specially indorsed 
under R.S. C., Ord. 3, r. 6 (F), & judgment signed 
under Ord. 14.—KEMP v. LESTER, [1896] 2 Q. B. 




















a tenancy oxieine py cuminery ejectment under Consol. 
m . as wi Stat. (c. 83), & $3 Vict. c. 12.—Ez p. 


render the former liable to proceedings MCBEAN (1885), 24 N. B. RK. 362.—CAN. 
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162; 65 L. J. Q. B. 6382; 74 L. T. 268; 44 W. RB. 
453; 12 T. L. R. 292; 40 Sol. Jo. 371, C. A. 
Mortgagee’s right of distress.) —See Sect. 5, sub- 
sect. 7, post. 
Whether transaction amounting to bill of sale.)-— 
Sce BILLS OF SALE, Vol. VII., pp. 13, 24, Nos. 56, 
57, 118-117. 


SUB-SECT. 4.—LIABILITY TO DISTRESS. 

Under attornment clause.|—Scee Distress, Vol. 
XVIII., pp. 266, 280-282, Nos. 57, 160-173. 

——— Estoppel of tenant.j— See Distress, Vol. 
XVIII., p. 271, Nos. 96, 97. 

——— Liability in bankruptcy.) — See Banx- 
RUPTCY, Vol. V., pp. 958, 962, 963, Nos. 7855- 
7858, 7878-7885. 

In winding up of company.]—Sce Com- 
PANIES, Vol. X., p. 970, Nos. 6674-6678. 

Under agreement other than attornment clause.| 

seis Aearemaea Vol. XVIII., pp. 282, 283, Nos. 





SECT. 5.—LEASES AND TENANCIES. 
SUB-SECT. 1.—CREATED BEFORE MORTGAGE. 
See, now, Law of Property Act, 1925 (c. 20), 

ss. 08, 141, 142, 146, 149, 151, 152. 

738. Right of mortgagor to rent—Until notice 
oy, mortgagee.|—Moss v. GALLIMORE, No, 678, 
ante. 

739. —— Tenant under obligation to pay.] 
—Where a man mortgages his estate, although 
there may be notice that there is such a mtge., 
all persons who arc indebted to the mtgor. in 
any way, in respect of that estatc, must go on & 
deal with all contracts which have been entered 
into with the mtgor., just as if no such mtge. 
had taken place; unless, indeed, the mtgce., 
having a right to interfere, does interfere, saying, 
““ Pay no longer.” It is upon this principle that 
tenants are not only at liberty to pay, but are bound 
to pay their rents to the mtgor. until the mtgee. 
interferes to stop them (LORD CRANWORTH). 
ROsE v. WaTSON (1864), 10 H. 1. Cas. 6725 3 
New Rep. 6733; 33 L. J. Ch. 38; 10 1. T. 106; 
10 Jur. N.S. 297; 12 W.R. 585; 11 I. R. 1187, 
Hi.L. 3 affg. S. C. sub nom. WATSON v. Rose (1862), 
6 L. T. 804. 
<tnnotations :—Mentd. Abcraman Ironworks tv. Wickons 

(1868), 4 Ch. App. 101; MeCreight. vr. Foster (1870), 5 

Ch. App. 604; Shaw ov. Foster (1872), L. R. 5 H. L. 321 ; 

Torrance v. Bolton (1872), 41 lL. J. Ch. 643; Lysaght v. 

Edwards (1876), 2 Ch. D. 499; Mycock v. Beatson (1879), 

13 Ch. D. 384; Beddington vr. Atlee (1887), 35 Ch. D. 317 ; 

Levy v. Stogdon, (1898J] 1 Ch. 478; Cornwall v. Henson, 

[1899] 2 Ch. 710; Dodson +. Downey, [1901] 2 Ch. 620; 

Fleming v. Loe (1901), 70 L. J. Ch. $05; Whitbread ¢. 

Watt, {1902] 1 Ch. 835; Ridout wv. Fowler, (1904) 1 Ch. 

658; He Stucley, Stucley v. Kekewich, [1906) 1 Ch, 67. 


740. Not affected by Judicature Act, 
1873 (c. 66), s. 25—Or by Conveyancing Act, 1881 
(c. 41), s. 10.]—-The principle of Moss v. Gallimore, 
No. 678, ante, & Rogers v. Humphreys, No. 785, 
post, that the mtgor. is in possession & receives 
the rents of the mortgaged property only by leave 
of the mtgee., & the mtgee. is the reversioner 
expectant on leases of the mortgaged property & 
is entitled on taking possession of it to all arrears 
of rent in respect of leases made before the date 
of the mtge., or subsequently thereto by authority 














PART VI. SECT. 5, SUB-SECT. 1. 


lh. Whether mort, "a tenant holds 
adversely —To title of mortgagee.}—The 


possession of a tenant of a mitgor., 
under a tenancy, created prior to the 
mtge., is not adverse to the title of the m. Jena 
mtgee.—COLONIAL BANK OF AUSTRA- necessary before efectment.}—~In eject- 
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of the mtgee., is not affected by the provisions of 

Jud. Act, 1873 (c. 66), s. 25 (5), or of Conveyancing 

sae 1881 (c. 41), s. 10, which deal with procedure 

only. 

A co. issued debenture stock secured by a 
trust deed whereby certain freehold & leasehold 
properties were specifically mortgaged to the 
trustees of the deed, & a floating charge was 
created in their favour on all the assets of the 
co. Subsequently the co. assigned to W. & H. 
certain book debts, including rents in arrear in 
respect of leases, some of which were specifically 
included in the trust deed, & also certain draw- 
backs owing to the co. by the Crown in respect of 
beer exported by the co. on which the co. was 
entitled to receive payments equal to the amount 
of the excise brewing duty paid thereon. W. & 
H. gave notice of their assignment to the tenants 
from whom rents were due & to the shipping 
agents who had been employed by the co. to export 
the beer; but gave no notice to the Crown. A 
receiver & manager of the assets & undertaking 
of the co. was appointed on behalf of the debenture- 
holders. He gave notice of his appointment to the 
tenants & to the Crown :—Held: the rents in 
arrear in respect of property not specifically 
charged belonged to W. & H., but the rents of 
properties specifically mortgaged belonged to the 
debenture-holders inasmuch as they had taken 
possession by the appointment of a receiver & 
viving notice; the drawbacks were only subject 
to the floating charge & could be dealt) with by 
the co.; & as the co. had this power by their 
contract with the debenture-holders, the latter 
could not, with notice of the assignment, obtain 
priority to the assignees by giving notice to the 
Crown.—Re Ind, Cooper & Co., Latp., FIsHuer 
v. THe Co., Knox v. THt Co., ARNOLD v. THE Co., 
[1911] 2 Ch. 224; 80 4. J. Ch. 6615; 105 L. T. 
35635 55 Sol. Fo. 600. 

See, now, Law of Property Act, 1925 (ec. 20), 
ss. 98, 141. 

741. Right to give notice to quit—In own name.] 
—Where a mtge. deed, for securing payment of an 
annuity, conveyed the land in trust, among other 
things, to permit. the mtgor. to receive the rents 
until default) made for sixty days in payment of 
the annuity: --Held;) the conveyance operated 
as a redemise to the mtgor. until default; & a 
notice to quit, given by him in his own name to 
w tenant let into possession by him before the 
mtge. enabled him to recover in ejectment on his 
own demise.-—Doe dad. LYSTER »v. GOLDWIN (1841), 
2Q. B. 1483 1 Gal & Dav. 463; 10 L. J. Q. B. 
2753; 114 KK. R. 57. 

Annotations :—Consd. Doe d. Varsloy vr. as | (1842), 2 Q. B. 
147. Refd. Jonos ». Phipps (1868), L. R, 3 Q. B. 567. 
Mentd. Doc d. Pulker & Whicholo v. Walker (1845), 14 
L. J. Q. B. 181; Dibbins v. Dibbins, [14896] 2 Ch. 348. 
742. Tenancy at will—Whether determined by 

mortgage.|-—-(., the purchaser of land, was let 

into possession before execution of a conveyance. 

He Jet in his son as tenant at will. The son 

occupied, & built, a cottage on, the land. After- 

wards C. took a conveyance from the vendor ; 

& some time after, hc mortgaged the land. The 

son continued to occupy the premises in all respects 

as at first, till his death, which happened within 
twenty one years of his entry. The son’s widow 
continued to occupy till the expiration of twenty 
one years from her husband’s entry :—Held: the 
tenancy at will was not determined by the father’s 


LASIA 0. KABBAGK (1879), 5 V. L. R. (L.) 
462.— AUB. 
at will—Whether notice 
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taking a conveyance; & if it had, in point of law, 
been so determined by that event, or by the 
mtge., a tenancy by sufferance must be deemed to 
have commenced from such determination, there 
being no evidence of a new tenancy at will: & 
the tenancy, altogether, had continued more 
than twenty years from the end of the first year.— 
Dor d. Goopy v. CARTER (1847), 9 Q. B. 863; 18 
J. J. Q. B. 305; 8 L. T. O. 8S. 4095 11 Jur. 285 ; 
115 E. R. 1505. 
Annotations :—Refd. Doe d. Palmer v. Eyre (1851), 17_Q. B. 
$66; Randall v. Stevens (1853), gk. & LB. 641. Mentd. 
loo d. Carter vr. Barnard (1849), 18 L. J. Q. B. 306; 


Wimbledon & Putney Commons Conservators v. Nicol 
(1894), 10 T. L. RR. 247. 


743, —— -| — Deft. was admitted, as 
tenant at will, to certain land by A. & remained 
in possession more than twenty years, without 
any payment of rent or acknowledgment of the 
title of any person. After his tenancy had com- 
menced, the land was mortgaged by A. to the 
lessor of pltf. A. continued to pay interest upon 
the mortgage money to the lessor of pltf., until 
within two years of this action being brought. A 
sulficient demand of possession had been made 
upon deft. :—Held;: the title of the lessor of pltf. 
was not barred by the length of time of deft.’s 
porsession.— Dor d. PALMER v. Eyre (1851), 17 
Q. B. 366; 20 1. J.Q. B. 4813; 17 L. T. O. 8, 221 ; 
15 Jur. 108); 117 i. R. 1820. 
wlnnotations :-—-Consd. oc d. Baddeley . Mussey (1851), 

17 Q. B. 373. Apld. Ford ». Ager (1863), 2 New Rep. 366. 


Consd. Thornton ». France, [1897] 2 Q. 1B. 143. Refd. 
Hemming v. Blanton (1873), 42 L. J. CG. PB. 158. 


7144, -——-— ——.|]—Where A. mortgaged land 
of which B. was in possession to C. for one thousand 
years & B. continued in possession for upwards of 
twenty years from the mtge. without having paid 
rent to A. or to any one but interest was paid under 
the mtge. within twenty years from the time of 
ejectment brought :—Held: under 7 Will. 4 & 
1] Vict. c. 28, the title of those claiming under C. 
was not based by virtue of the operation of Real 
Property Limitation Act, 1883 (c. 27).—ForD v. 
AGER (1863), 2 H. & C. 2703 2 New Rep. 366 ; 
32.1. J. Ex. 260; 81. 1. 5465 9 Jur. N.S. 804; 
11 W. R. 1073; 150 H.R. 117. 

Huda ons Red. Hemming v. Blanton (1873), 42 L. d. 

" - 108, 





745. —--- ----- Tenant with notice of mortgage.| 
-- JARMAN v, HALE, No. 746, post. 
6. --—-. --—- Tenant remaining in possession 


—-New tenancy created.|—-(1) A tenancy at will 
is determined by a mtge. of the premises by the 
landlord, such mtge. being brought to the know- 
ledge of the tenant. 

(2) Where the tenant) remains in possession, 
the new tenancy, necessary to prevent Real 
Property Limitation Act, 1833 (c. 27), running 
against the landlord, is sufficiently created by 
estoppel, & the fact that he had by the mortgage 
parted with his reversion is immaterial.—J ARMAN 
v. IIALH, (1899) 1 Q. B. 994; 68 L. J. Q. B. 681. 

747. Prepayment of rent— Validity against 
mortgagee.|——B. having leased his land to pltf. at a 
rent. payable quarterly, subsequently mortgaged 
the land to defts., who allowed B. to remain in 
receipt of the rent. Subsequently to the mtge., 
B. applied to pltf., who was not aware of the mtge., 
to pay him a year’s rent in advance, & plitf. did 
ko. After the payment, & before the rent had 
become duc, defts. gave notice to pltf. to pay 
the rent to them, & pltf. refusing to pay it, defts. 


SE A ARNE mere me MLSE en pe iy arene. 


ment brought upon a mtge. it appeared 
that before the mtge. ave ivan deft. 
vame a tenant of tho mtgor. for a 
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eject him 


to :—Held : at the end of that time 
Hs right ceased, & th 
without notioe.—CaNaDAa 


MORTGAGE. 


distrained for it:—Held: in an action for an 

illegal distress, that payment of the rent before it 

became due was not a good payment as against 
defts., the mtgees., & pitf. was still liable to pay 

them the rent.— DE NICHOLLS v. SAUNDERS (1870), 

L. R. 5 C. P. 589; 39 L. J. C. P. 297; 22 L. T. 

661; 18 W. R. 1106. 

Annotations :—Consd. Cook v. Guerra (1872), L. R. 7 C. 1. 
132; Green v. Rheinberg (1911), 104 L. T. 149; Ash- 
burton v. Nocton, [1915] 1 Ch. 274. Mentd. Glyn Mills v. 
East & West India Dock Co. (1882), 7 App. Cas. 591. 
748. -]—AIn July, 1864, L. demised 

premises to deft. for five years at a rent of £55 per 

annum, payable quarterly. Immediately after 
the grant of the lease, deft. advanced to L. £170 
on account of rent; & in Sept. 1865, L. mtged. the 
premises to pltf. In May, 1866, B., who claimed 

under a prior mtge. from L. dated in Sept. 1858, 

through C., his attorney, commenced an action 

of ejectment against deft. to recover possession 
of the premises, but did not proceed with it; & 
on Nov. 1], 1866, pltf.’s attorney wrote to deft. : 

“Mr. (. has written to say his clients are no 

longer entitled to receive your rent, I therefore 

request that you will have the kindness to pay the 
same here by Monday next” :—Held: the pre- 
payment of rent was no bar to pltf.’s claim to the 
rent accruing after deft. had notice that pltf. was 
grantee of the reversion; & that the above letter, 
coupled with the circumstances known to deft., 
that he was raising money by mortgaging his 
reversion, & that the pltf.’s claim for rent, could 
hardly be founded upon any other alleged right 
than one resulting from a grant: of the reversion, 
would warrant a jury in inferring that deft. had 

notice that pltf. was such grantee.—Cook v. 

GUERRA (1872), L. R. 7 C. P. 1323 41 L. J.C. 2. 

89; 26 L. T. 97; 20 W. R. 367. 

Annotation :-—Refd. Ashburton v. Nocton, }1915] 1 Ch. 274. 
749. Agreement to pay lump sum— 

Mortgagee with notice of lease.|—-By a lcase in 

writing a house was demised to deft. for a term of 

four years at a yearly rent payable quarterly ; & 
deft. entered under the Icase. Soon after the 
commencement of the term the lessor agreed to 
accept, & deft. paid, a lump sum in satisfaction 
of all rent reserved by the lease during the term. 

The lessor then mortgaged the premises to pltf. 

Pitf. knew nothing of the payment of rent in 

advance by deft., & had only seen the counterpart 

lease ; but she had made no inquiry of deft. before 
the mtge. was completed :—Held: pltf. was bound 
by the arrangement made between deft. & the 
lessor, & could not. recover from deft. any part of 
the rent reserved by the lease.—GREEN v. RHEIN- 
BERG (1911), 104 1. T. 149, C. A. 
Annotation :—-Refd. Ashburton v. Nocton, {1915} 1 Ch. 274. 


Right of mortgagee on giving notice.|—Sce 
Part TX., Sect. 2, sub-sect. 4, post. 

Enforcement of covenant.|—Sce 
post. 

Distress by mortgagor.| 




















Sub-sect. 8, 





Sce Sub-sect. 7, post. 


SuUB-SECT. 2.—CREATED AFTER MORTGAGE. 

By mortgagor & mortgagee jointly.|—-Scc Sub- 
sect. 3, post. 

Under express powers.|—Sce Sub-sect. 4, post. 

Under statutory powers.!|—See Sub-sect. 5, post. 

By mortgagor ultra vires.|— See Sub-sect. 6, 
post. 
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Part VI.—Ricuts AND LIABILITIES OF THE MORTGAGOR. 


SuB-SECT. 3.—By MORTGAGOR AND MORTGAGEE 
JOINTLY. 


ne nou, Law of Property Act, 1925 (c. 20), 
5. 99. 

750. Mortgagee under covenant to ratify — 
Whether binding on assigns.;——-VINCENT v. ENNYS 
(1730), 2 Eq. Cas. Abr. 665 ; 22 E. R. 559. 


Annotation :—Consd. Walmesley v. Butter r 
L. J. Ch. 253. - worth (1835), 4 


751. Leases under extinguished power — 
Whether mortgagee bound to satisfy.|—VINCENT 
a. ENNYS (1730), 2 Eq. Cas. Abr. 665 ; 22 E.R. 559. 

notation :—. P 2s : ; yor : 

Ana Saris ore Walmesley v. Butterworth (1835), 4 
752. Covenants with mortgagor alone — Right 

of mortgagee to enforce—aAssignee of mortgagee. |— 

If mtgor. & mtgee. make a lease, in which the 

covenants for the rent & repairs are only with the 

mtgor. & his assigns, the assignee of the mtgee. 
cannot maintain an action for the breach of these 
covenants, because they are collateral to his 
grantor’s interest in the land, & therefore do not 
run with it.—WeEBB v. RUSSELL 1789), 3 Term 

Rep. 393; 100 E. R. 639. 

Annotations :—Consd. Baker rv. Gostling (1834), 1 Bing. N.C. 
19. Distd. Sturgeon v. Wingfield (1846), 15 L. J. Ex. 212; 
Magnay v. Kdwards (1853), 1 C. L. RK. 141. Refd. Keppel 
«. Batley (1834), 2 My. & K. 517; Rogers v. Hosegood, 
{1900] 2 Ch. 388; Manchester Brewery Co. r. Coombs 
{1901} 2 Ch. 608. Mentd. Gibson & Johnson «. Minet & 
Feetor (1791), 1 Hy. Bl. 569: Vernon «. Smith (1821), 
5 B. & Ald. 1; Wakefield v. Brown (1846), 9 Q. B. 209; 
Bickford v. Parson (1848), 5 C. B. 920; Ecel. Coinrs, for 
England v. Rowe (18380), 49 L. J. Q. B. 771. 

753. —-— Interests of mortgagor & mort- 
gagee in assignee.|—A. being possessed of a term 
for years conveys it by way of mtge., & then joins 
with the mtgee. in a lease for a shorter term accord- 
ing to their respective estates & interests, & the 
lessee covenants with the intgor. & his assigns to 
pay rent & keep the premises in repair during the 
lease ; the term with all the estate & interest of 
mtgor. & mtgee. becomes vested in the assignee of 
the reversion, yet the mtgor. may afterwards 
maintain an action of covenant against the lessec, 
the covenants being in gross.— RUSSELL 1. STOKES 
(1791), 1 Hy. Bl. 562; 126 KH. R. 323, Ex. Ch. ; 
affg. S.C. sub nom. STOKES v. RUSSELL (1790), 3 
Term Rep. 678. 

Annotations :-—Mentd. Formby e. Barker, [1903] 9 Ch. 539; 
L. ca. Cc. oe. Allen, [1914] 5 K. BB. 642. 

BAN now, Law of Property Act, 11125 (ce. 20), 
S. ; 

754. Covenant by mortgagor alone-- For quiet 
enjoyment—No covenant by mortgagee implied. |-— 
Where mtgor. & mtgee. join in a lease containing 
an express covenant by mtgor. only, for quict 
enjoyment, no covenant by both for quiet enjoy- 
ment can be implied.—SMITH v7. POCKLINGTON 
ee 1Cr. & J. 4453 1 Tyr. 309; 148 EK. R. 
Annotation :—Mentd. Wakefield v. Brown (1846), 9 Q. B. 209. 

755. Right of re-entry in mortgagor or mort- 
gagee—Effect of re-entry——Estate revested in 
mortgagee.|—-Where by lease mtgec. demised, & 
the extrix. of mtgor. demised & confirmed, & a 
power of re-entry was reserved to them or either 
of them :—Held: it operated as the demise of the 
mtgee. & the confirmation of the mtgor.’s repre- 
sentative; the re-entry enured to revest the 
estate in the mtgee.; & a count in ejectment 
laying the demise jointly in the two, was not sus- 
tainable.—DoE d. BARNEY v. ADAMS (1832), 2 
Cr. & J. 232; 2 Tyr. 289; 1 L. J. Ex. 105; 149 
E. R. 101. 
ee Doe d. Campbell ¢. Hamilton (1849), 13 


756. Whether exercisable by mortgagor 
alone.|—A demise by a mtgor. & mtgee. of lease- 
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hold premises contained a proviso for re-entry by 
either of them if the lessee should assign without 
the mtygor.’s consent. After several mesne assign- 
ments with the mtgor.’s consent, the premises were 
assigned to M. by a deed to which S., assignee 
of the mtge., & the mtgor. were parties, & which 
contained a proviso for re-entry by the mtgor. on 
M. assigning without his consent. M. paid rent 
to the mtgor., & subsequently assigned without 
his consent, whereupon S. & the mtgor. brought 
ejectment :—Held: M. was not estopped from 
showing that the mtgor. was not the legal 
reversioner; & also, neither the mtgor. nor 8. 
could recover, the one having only an equitable 
title to the premises, & the other having no right 
of re-entry reserved to him.— SAUNDERS v. MERRY- 
WEATHER (1865), 3 H. & C. 902: 351. J. Ex. 115 
30 J. P. 265; 11 Jur. N.S. 655; 13 W. R. 8143 
159 KE. R. 790. 

757. ——— Reservation to mortgagor only in 
final assignment —Not exercisable by mortgagee. |-— 
SAUNDERS v. MERRYWEATHER, No. 756, ante. 

758. Demise by mortgagee —— Confirmation by 
mortgagor—Does not operate as joint demise. |— 
DoE d. BARNEY v. ADAMS, No. 755, ante. 

759. Rent & re-entry reserved to mortgagor— 
Declaration protecting estate of mortgagee—Bank- 
ruptcy of mortgagor—-Mortgagee entitled to rent.|— 
Mtgee. of leascholds, held for a term of years, joined 
with the mtgor. in leasing part of the property to 
A. B. for the residue of the term, at a rent of £3 
per annum, payable to the mtgor., his exors., 
administrators & assigns. The lease contained 
a clause reserving the right of re-entry, in case 
of non-payment of rent, to the mtgor., his exors., 
administrators or assigns. There was also a 
declaration that nothing therein contained should 
be construed to defeat, impeach or determine the 
estate of the mtgee. under the mortgage deed, so 
far as the same affected the entirety ot the premises. 
After the execution of the deed the mtgor. became 
bkpt. :—Held: A. B. was entitled to the benefit. 
of this lease, exempt from the mtge., but the 
mtgee., & not the assignee of the bkpt. mtgor., 
was entitled to the rent. of £3 per annum—~ 
Epwanps v. JONES (1844), 1 Coll, 247; 65 KB. RR. 
A404. 

760. Covenant for payment with mortgagor & 
mortgagee---Rent payable to mortgagee during 
mortgage—-To mortgagor on repayment. -Action by 
party entitled to rent.|--A. being possessed, of a 
term of five thousand years created on Aug. 4, 
1815, assigned to B.. by indenture of Aug. 5, 1818, 
subject. to redemption on payment by A. to B. of 
£1200 & interest. On Aug. 17, 1820, B., by 
indenture, to which A. was a party, & exccuted by 
him, at the request of A., demised to C. for four 
thousand years; ‘ reddendum to B., his exors., ete., 
during the continuance of the mtge., & after pay- 
ment & satisfaction thereof, to A., his exors., etc., 
the yearly rent of £18 184."" & C. covenanted *' to 
& with A., his exors., etc., & also to & with B., his 
exors., etc., to pay the said yearly rent of £18 188. 
on the several days & times & in the manner in 
which same was made payable.’ To an action 
of covenant by the assignee of B. against the 
assignee of (., for non-payment of this rent, deft. 
pleaded that before the rent became due, & during 
the continuance of the mtge., B. was paid & satisfied 
all the principal & interest due on the mtge., out 
of moneysarising by the sale of the demised eg rei 
& afterwards, by indenture executed by him, 
acknowledged himself to be so paid & satisfied, & 
released & discharged A. from all claims in respect 
thereof :—Held : (1) it sufficiently showed that the 
mtge. no longer continued ; but (2) it was bad for 
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Sect. 5.—Leases and tenancies: Sub-sects. 3, 4,5 & 
6, A.] 


duplicity, in averring both the payment of the 
mortgage money, & the execution of the release ; 
(3) the covenant was capable of being read as 
several by reason of its being for payment of the 
rent at one period to A., & at another to B., & the 
action was theretore rightly brought by B. only.— 
WHITAKER v. HARROLD (1847), 11 Q. B. 163; 
17 lL. J. Q. B. 348; 12 Jur. 395; 116 E. R. 
437, Ix. Ch.; affg. S. C. sub nom. WARROLD v. 
WHITAKER (1846), 11 Q. B. 147. 


Annotations :—Cenerally, Mentd. Iyalls +, Brammall (1848), 
1 Exch. 734; HKyallsa v. R. (1849), 11 Q. B. 795; Graham 
v. Gibson (1850), 4 Exch. 768. 


761. ——.] — CROSSLEY v. 
BROWN (1856), 27 1. T. O. S. 80. 

762. Mortgaged & unmortgaged land in same 
lease—Action on joint demise.|—A. seised in fee 
of a moiety of certain premises & entitled to the 
equity of redemption in the other moiety of which 
B. was mtgee., joined with B. in demising the 
entirety of the premises to deft. by a lease, which 
stated that B. was mtgee. of one moiety, & that 
he demised by the direction of A.; the rent was 
reserved to A. & B. jointly, & a joint right of re- 
entry by them was provided for breach of the 
covenants. In ejectment, on the joint demise of 
A. & B. :—Held: the lessors of pltf. were entitled 
to recover against deft. who took under the deed 
containing a joint demise, & providing for a joint 
right of re-entry by them.—)oE d. CAMPBELL v. 
HAMILTON (1849), 13 Q. B. 977; 19 L. J. Q. B. 
99; 14 Jur. 546; 116 EB. R. 15386. 

Annotation :——Mentd. Boer v. Boer (1852), 16 Jur. 223. 

763. Alteration of premises with consent— 
Stipulation for consent of mortgagor—Consent by 
mortgagee invalid.|—On May 10, 1850, the tenant 
for life, by arrangement with the mtgees., demised 
the mines to the trustee for the mtyees. for forty 
years on an ordinary working lease, & the lcase 
contained a covenant not to remove the pillars 
without the consent of the tenant for life, his heirs 
& assigns, or the person or persons for the time 
being entitled to the premises:—Held: the 
covenant was for the protection of the equity of 
redemption, & the mtgecs. had no power to consent 
to the removal of the pillars by the lessee.— 
Mostyn v. LANCASTER, TAYLOR v. Mostyn (1883), 
23 Ch. D. 58%; 52 1. J. Ch. 848; 48 L. T. 715; 
31 W. R. 686, CO. A. 

764, Title of lessee—— Power of mortgagor in 
possession to give better title—Lessee bound by 
covenants binding mortgagor—In second mortgage. | 
—Where a lease is granted by a first mtgee. & 
the mtgor., the lessee must take by the better 
title. Since Conveyancing & Law of Property Act, 
188] (c. 4] ), the mtgor. if in possession can give the 
better title. Such a lessee will therefore be bound 
by the covenant of the mtgor. contained in a 
second mtge., & will not be deemed to take under 
the paramount title of the first mtgee.-— JOHN 
BROTHERS ABERGARW BREWERY Co. v. HOLMES, 
[1900]1 Ch. 188; 691... Ch. 149; 81 L.T. 771; 
64.J.P.153; 48 W. R. 236; 44 Sol. Jo. 182. 
Annotation :-—Mentd. Wilkes v. Spooner, [1911] 2 K. B. 473. 


765. Apportionment of rent—Lease of houses & 
furniture therein—Mortgagee & judgment creditors 
of mortgagor. —A mtgor. & mtgee. of houses 
joined in making a lease of the houses & of furniture 
in them which belonged to the mtgor. at an 
ES RE Sec IGOR Ee Rc AE RT 














PART VI. SECT. 5, SUB-SECT. 4. 


2. Corenant to grant leases — 
Whether mortgagor can determine pre- 
existing tenancies.] — A intge. deed 


the m 


contained a power authorising the 
mtgor. to grant leases of any part of 
tged. premises that might be 
‘““out of lease,” provided that the 
counterpart be delivered to the mtgee. : 


MORTGAGE. 


inclusive rent payable to the mtgor. until the 
mtgee. should give notice to the contrary. The 
mtgee. entered into receipt of the rents, & a judg- 
ment creditor of the mtgor. obtained the appoint- 
ment of a receiver of the interest of the mtgor. in 
the rent reserved by the lease. The mtgor. was 
under covenant not to remove the furniture from 
the houses without the mtgee.’s consent :—Held: 
the creditor was entitled to have the rent 
apportioned as between the houses & the furniture, 
so that the receiver could recover the amount 
apportioned to the furniture.—HOARE (CHARLES) 
& Co. v. HOVE BUNGALOWS, LTD. (1912), 56 Sol. Jo. 
686, C. A. 

Distress by mortgagor.|—See Sub-sect. 7, posi. 

Enforcement of covenants by mortgagor.|—See 
Sub-sect. 8, post. 


SuUB-SECT. 4.—UNDER EXPRESS POWERS. 


766. Lease to trustee for mortgagor—Valid.|— 
Until a mtgee. asserts his rights under his mtge. 
security, the power of ownership in the mtgor. 
remains wholly unfettered 

A mtge. contained a power enabling the mtgor., 
until foreclosure, etc., to grant leases; & the 
mtgor., in exercise of the power, granted a lease 
to a trustee for himself :—Held: the lease was a 
valid exercise of the power.—BEVAN v. HABGOOD 
(1860), 1 John. & H. 222; 30 L. J. Ch. 107; 3 
L. T. 209; 7 Jur. N.S. 41; 8 W. R. 703; 70 
E. R. 728 
Annotation :—Dbtd. Boyce v. Edbrooke, [1903] 1 Ch. 836. 

767. Extension of statutory power— Not ex- 
cluded by express power—lIn absence of special pro- 
vision—Conveyancing Act, 1881 (c. 41), s. 18.] 
A mtge. deed contained a declaration that the 
power of lIcasing conferred by law on a mtgor. 
should extend to a lease by the mtgors. for any 
term not exceeding one thousand years ‘‘ provided 
that a counterpart of any such lease, duly executed 
by the lessee, be delivered to the mtgees., their 
exors., administrators & assigns, within one 
calendar month next after the execution thereof ”’ 
& the consent thereto of the mtgees. should not 
be required :—Held: no intention to exclude 
sub-sect. 11 of above sect. was expressed by the 
mtge. deed, & consequently a lease under the 
extended power was valid, even if no counterpart 
was delivered to the mtgees.—PuUBLIC TRUSTEE 
v. LAWRENCE, [1912] 1 Ch. 789; 81 1. J. Ch. 436 3; 
106 L. T. 791; 56 Sol. Jo. 504. 

See, now, Law of Property Act, 1925 (c. 20). 
s. 99. 





SuUB-SECT. 5.—UNDER STATUTORY POWERS. 


See, now, Law of Property Act, 1925 (c. 20), s. 99. 

768. Exclusion of statutory powers—Agreement 
for mortgage prior to operation of statute—Mort- 
gagee not entitled.|—In a mtge. of land to be given 
in pursuance of an agreement made before Con- 
veyancing Act, 1881 (c. 41), the mtgee. is not 
entitled to a provision to expressly exclude the 
operation of sect. 18 of the Act, under which a 
mtgor. in possession has power to make leases of 
the mtged. land.— Re NUGENT & RILEY (1883), 49 


Lig Ps 132. 
Annotation :—Refd. Farmor v. Pitt, [1902] 1 Ch. 954. 


Effect of express powers.|—See No. 767, 





ante. 


—AHeld: this power did not enable 
the mtgor. to determine pre-e g 
tenancies.— MILES v. MURPHY (1871), 
LR. 5 C. L. 382.—IR. 


Part VI.—Riguts AND LIABILITIES OF THE MORTGAGOR. 


769. Effect on estate of mortgagee—Converted 
to estate expectant on term.|—Where a lease is 
made by a mtgor. in possession under the powers 
given by Conveyancing & Law of Property Act, 
1881 (c. 41), the mtgee., on giving notice to the 
tenant & going into possession, is by virtue of the 
Act entitled to enforce the covenants & conditions 
in the lease in same manner as if he had been a 
party to it, & such right cannot be affected by any 
collateral agreement between the lessor & the 
lessee. 

The statute gives the mtgor power to create a 
term out of the estate of the mtgee., & so to convert: 
that estate into one expectant on the term granted 
by the lease (Fry, L.J.).—MUNICIPAL PERMANENT 
INVESTMENT BUILDING SOCIETY v. SMITH (1888), 
22Q. B. D. 70; 58 L, J. Q. B. 613 37 W. R, 42; 
5T. L. R.17, C0. A. 

Annotations :—Consd. Matthews v. Usher (1899), 68 L. J. 
Q. B. 988. Apld. Robbins v. Whyte, [1906] 1 kK. B. 125. 
770. Lease binding -— Obstruction of 

tenant’s light.,—A mtgor. in possession of land, 

laid out for building, granted a building lease of 
part of the land to A., pursuant to Conveyancing 

& Law of Property Act, 1881 (ce. 41), 5s. 18, & the 

mtgees. were not parties to it. The lease was 

granted in consideration of buildings recently 
erected on the demised land. Subsequently the 
mtgees. conveyed a part of the land, adjoining 
the houses, to K., who used it as a cricket ground, 

& erected on his boundary, adjoining the houses, 

a hoarding to prevent. the cricket ground being over- 

looked by the occupiers of the houses. The 

hoarding caused a substantial diminution of light: 
to the basement windows of the houses. On 
action by A. to restrain B. from permitting the 
hoarding to remain :—/feld : (1) the mtgees. were 
bound by the lease as though they had been parties 
to it; (2) A. was entitled to an unobstructed access 
of light to his houses, subject only, if at all, to 
restriction from buildings to be erected on other 
parts of the land.—WILSON 7. QUEEN’s CLUB, 

[1891] 3 Ch. 5225 601. J. Ch. 698 5 65 LL. T. 42 3 

40 W. R. 172. 

Annotations :—-As to (1) Refd. Brown vr. Peto, [1900] 2 Q. 33. 


653. Generally, Mentd. Koyce vv. Paddington B. G., 
11903] 1 Ch. 109. 


771. Enforcement of covenants by mortgagee 
in possession—cCollateral agreement between lessor 
& lessee—Right of mortgagee not affected.) 
MUNICIPAL PERMANENT INVESTMENT BCILDING 
SOCIETY v. SMITH, No. 769. arte. 

772. What leases within powers—Lease renew- 
able at lessee’s option——Not binding on mortgagee— 
When mortgagor out of possession.!-—DUNDAS v. 
VAVASOUR (1895), 39 Sol. Jo. 656. 

773. Occupation lease of mortgaged house 
---With sporting rights over adjoining land—~—Furni- 
ture in house.|—A mtgor. of land while in posses- 
sion leased for fourteen years the mtged. house, 
together with the furniture in it & land adjoining 
it, & the sporting rights over the remainder of 
the mtged. land, which had been let, before the 
mtge. was created, to agricultural tenants with 
a reservation of sporting rights, the mtygee. having 
foreclosed :—Held: the lease was valid as against 
the mtgee. under Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 18.—BrownN v. PETO, [1900] 
2 Q. B. 653; 69 L. J. Q. B. 869; 83 L. T. 303 ; 
49 W. R. 324; 16 T. L. R. 561, C. A. 

Annotations -—Consd. King v. Bird, (1909] 1 K. B. 837. 
Mentd. Re Knight & Hubbard’s Underlease, Hubbard ov. 
Highton, (1923] 1 Ch. 130. 

774. Lease of mortgaged & unmortgaged 
land—One inclusive rent—Invalid.}|—A lease made 
under the provisions of Conveyancing & Law of 
Property Act, 1881 (c. 41), 8, 18, by a mtgor. in 
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possession is valid as against the mtgee. notwith- 
standing that it contains an option for the lessee 
to determ ine the lease before, or to renew the lease 
after, the determination of the term. 

But if the demised premises include land 
other than the mtged. land, & one inclusive 
rent only is reserved, the lease is invalid as against 
the mtgee. A deed of apportionment subsequently 
executed between the mtgor. & his lessee apportion- 
ing the rent as between the several parcels does not: 
validate such a lease as against. the mtgee.— KING v. 
Birp, [1909] 1 K. B. 837; 78 L. J. K. B. 499; 100 
L. 'T. 478. 

775. ——— Lease determined on lessee’s option— 
Valid.|—-Ki1Nna v. BirpD, No. 774, ante. 
Distress by mortgagor.|——See Sub-sect. 7, poat. 

Enforcement of covenants.|—-See Sub-sect. 8, 
post. 


SUB-SECT. 6.—-~By MORTGAGOR ULTRA VIRES, 
A, Validity against Mortgagor. 

776. General rule—-Good by estoppel.]—-OmE- 
LAUGHLAND 7? Hoon (16809), 1 Roll. Abr. 874 ; 
sub nom. KDWARDS v. OMELLHALLUM, March, 64 3 
$2 Kh. R. 418. 

Aunetatiens :—Consd. Webb «. Austin (1844), 7 Man. & GQ. 


777. ——.|—Plea to an avowry of dis- 
tress for rent arrear, “ that: before the lessor, who 
claimed title under a pretended agreement. between 
him & R., had anything in the premises, & before 
the demise by the lessor to the lessee 2. mortgaged 
them in fee to C.; that the mtge. being forfeited, 
notice of the forfeiture being given to the lessee, 
& the lessee having been required to attorn, & 
having attorned to the mtgee., he distrained for 
the rent, when the lessee paid him, to save th 
goods from being sold ”’ :-~ Held: ill.—ALCHORNE 
? GOMME (1824), 2 Bing. 54; 0 Moore, C. P. 180 ; 
21. 75.0.8. C0. P2118 3 130 BE, RR. 225, 

Annotations :—Apld. Dyer tv. Bowley (1824), 2. Bing. 94. 
Expld. Pope v. Biggs (1820), 09 B. & (. 245. 22S, 
Johnson r. Jones (1839), 0 Ad, & Kl. 809. Mentd. 
Gravenor vo. Woodhouse (1824), & Moore, ©. P. 148; Hill 
v. Saunders (1824), 2 Bing. 112 ; Grogory ve. Doidge (1826), 
11 Moore, C. P. 394. 

778, ——- --—-.]-—If a lessor, who has only an 
equitable title, grants a lease, he has, as against his 
lessee, a good title by estoppel.—-Dor d. MARRIOTY 
v. KDWARDS (1834),0C. & P. 208, N.P. 3 subsequent 
proceedings, 5 B. & Ad. 1065. 

779. ——— -———.] - Particulars of sale described 
the property as ‘a shop & a dwelling-house, with 
rooms & offices over, for many years occupied by 
a tenant under a twenty one years’ lease, nine of 
which will be unexpired at Lady day, 1843, at a 
rent of £48, & held by lease for a term of sixty-four 
years, at a ground rent of £8 8s.”’ By the abstract 
delivered, it) appeared that A., by indenture of 
Sept. 30, 1817, demised the premises to B. for 
eighty nine years less twenty one days from 
Michaclmas, J817, with various covenants to be 
performed by H., his heirs, etc.; that B., on 
Mar. 25, 1829, mortgaged the premises for the 
residue of the term, to secure £487 & interest to 
(.; & that, by indenture of Apr. 2, 1831, B. 
demised the premises to DL. for twenty one years 
less eight days, at the rent of £48, with covenants 
on the part of D., similar to those of B. in the 
indenture of Sept. 1817. The mtgees. were 
willing to execute any conveyance that might be 
requisite for the purpose of making a good title to 
the purchaser :—Held: B. was in a situation to 
make a good title to the premises sold, the lease 
to D., though originally a lease by estoppel, being 
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Sect. &.—Leases and tenancies: Sub-secl. 6, A. & 
B. (a) & (b) 2.) 

convertible into a Jease in interest, by the con- 

currence of the mtgees.—WEBB v. AUSTIN (1844), 

7 Man. & G. 701; & Scott, N. R. 419; 13 lL. J. 

CG. P. 208; 3 L. T. O. S. 282; 135 BE. BR. 282. 

Annotations :—Consd. Cuthbertson v. Irving (1859), 4 H. & 








N. 742. Refd. Hickman v. Machin (1859), 28 L. J. Ex. 
310. entd. Weld v. Baxter (1856), 11 Exch. 816. 
780. -J—TRENT v. HuNT, No. 648, 
ante, 
1. —— .|—An assignee of the reversion 





may establish his title against the lessee by way of 
estoppel. 

B. being mtgor. in possession, on Feb. 22, 1848, 
by indenture executed by him & deft., demised to 
deft. certain premises for seven years, & deft. 
covenanted to repair. On Feb. 2, 1854, B. 
executed an indenture, whereby, after reciting the 
mtge. & that he had sold the equity of redemption 
to pltf., he ‘‘ granted, bargained & sold, aliened, 
released, & surrendered the premises, & all his 
estate, right & title, both at law & in equity therein, 
to pltf.,” etc. Pltf. sued deft. for a breach of the 
covenant to repair :—Held: deft. was estopped 
from denying that the lessor had such a legal 
estate as would warrant the lease; & as no other 
legal estate or interest was shown to have been in 
the lessor, it must be taken as against the lessee, 
by estoppel, that the lessor had an estate in fee.— 
CUTHBERTSON v. IRVING (1860), 6 H. & N. 135; 
29 1. J. Ex. 485; 158 BE. R. 563; sub nom. IRVING 
?, CUTHBERTSON, 3 L. T. 3353; 6 Jur. N.S. 1211; 
8 W. R. 704, Ex. Ch. 

Annotations :—-Consd. Morton v. Woods (1869), 38 L. J. 

Q. B. 81. Refd. Harteup v. Bell (1883), Cab. & El. 19; 

Underhay v. Read (1887), 58 L. T. 457; David v. Sabin 


(1893), 62 1. J. Ch. 347; Onward Bldg. Soc. v. Smithson, 
[1893) 1 Ch. 1; Keith »v. Gancia (1904), 73 L. J. Ch. 411. 


782. -—-— -—— Estoppel mutual — Mortgagor 
Hable on covenants.|—The estoppel which enables 
a landlord, who is mtgor. without the legal estate 
do sue for rent, is mutual, & renders him liable on 
the covenants in the lease.—Hartcurp & Co. v. 
Br_u (1883), Cab. & El. 19. 

783. Assignment of equity by mortgagor—Title 
by estoppel—Right of assignee to enforce cove- 
nants.|— CUTHBERTSON v. IRVING, No. 781, ante. 

Estoppel by deed.|—Sce MsTorPeL, Vol. XX1., 
pp. 242-287, Nos. 700-1018. 

Effect of estoppel on tenant.}---Sce Sub-sect. 6, 





BR. Validity against Mortgagee. 
(a) In General. 

784. General rule—Void against mortgagee.] 
Pork v. Biaas, No. 817, poat. 

785. -—-— -——--.]—If a lease be granted by a 
mtgor. prior to the mtge., the mtgee. has same 
rights against the lessee & those claiming under him 
that the mtgor. had, & no other than he had; & 
his remedy must be on the lease as assignee of the 
reversion, so long as the lease is in existence, & 
the tenant acknowledges his title. If, however, 
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the lease be subsequent to the mtge., then the 
mtgee. may treat. the lessee & all those who may 
be in possession as wrongdoers, & may bring 
ejectment, but he cannot distrain or bring any 
action for the rent they have contracted to pay, 
as there is no relation of landlord & tenant between 
them. If the tenant choose to pay the rent to 
the mtgee., & he accepts it, a relation of landlord 
& tenant is created between the mtgee. & the 
tenant; & the remedy of the mtgee. will depend 
upon the particular circumstances of each case. 
No notice is necessary to be given by the mtgee. 
that he means to proceed against tenants when they 
have come in subsequently to the mtge., because 
in such cases their title is wrongful, as against the 
mtgee.; but there may be cases where, in con- 
sequence of the conduct of the mtgee., notice may 
become necessary.~—ROGERS v. HUMPHREYS (1835), 
4 Ad. & El. 299; 1 Har. & W. 625; 5 Nev. & 
M. K.B. 511; 5L. J. K.B. 65; 111 E. BR. 799. 


Annotations :—Apld. Re Ind, Coope & .Co., Fisher v. The 
Co., Knox v. The Co., Arnold vw. The Co., [1911] 2 Ch. 
223. Mentd. Yellowly v. Gower (1855), 24 L. J. Ex. 289. 


786. -|— If a person who has an 
estate borrows money on it upon mtge., & the 
mtgor. afterwards grants a lease of the property 
to a tenant, e.g., for twenty one years, that lease 
being made after the mtge., cannot be set up by the 
tenant to prevent the mtgee. from recovering the 
possession of the property, & the mtgee. may put 
the tenant out of possession by an ejectment, & 
the only remedy the tenant has for being thus put 
out of possession is against the mtgor. But if 
instead of the mtgee. turning the tenant out of 
possession, he consents to take the tenant as his 
tenant, the mtyee. will not thereby set up the 
twenty-one years lease, but will make the tenant 
his tenant from year to year only.— Dor d. HUGHES 
v. BUCKNELL (1838), 8 C. & P. 566, N. P. 











787. —-—.|——- TRENT v. liunT, No. 648, 
ante. 
788. —-—- — —.|— GIBBS v. CRUIKSHANK, No. 


711, ante. 

789. Exceptions to rule— Lease authorised by 
mortgagee—Mortgagor in possession with authority 
to lease.|—(1) Where a mtgor. in possession makes 
a lease, after the mtge., reserving rent, the mtgee. 
cannot, by merely giving the lessee notice of the 
mtye., & that principal & interest are in arrear, 
& requiring such lessee to pay the rent to him, 
make the lessee his tenant, or entitle himself to 
distrain for rent subsequently accruing under the 
terms of the lease. Nor, if, after such mtgee.’s 
death, his exors. distrain for rent accrued before 
his death, but after the notice, & avow upon a 
holding by the lessee under the terms of the original 
lease, as tenant to the mtgee., will such avowry 
be supported by proof that, after the mtgee.'s 
death, the lessee paid the exors. rent, in sums & 
at periods corresponding to the reservation in the 
lease, & recognised them as his landlords by letter ; 
such a recognition not having relation back to the 
notice. 


PART VI. SECT. 5, SUB-SECT. 6.—A. | PART VI. faced 5, SUB-SECT. 6.— Peas iv. ae cape ace pee: ue 
783 i. Assignment of equity by mort- (A) ehaslns UiCer aad chet 
yagor—Title by eatoppel—-Right- of as- 784 i. General rule — Void against by Read teuancy which the  mitgor. 
means to enforce covenants. }—HAssakD | mortgagee.) — MCKay v. DAVIDSON ee tee scl nies. whe Othe 

a ” x ry « e ad 5) e 


. 784 ii. 
TRUSTS Co. v. 





Oo. Whether good by estoppel.) — 
Where, subsequently to a mtge., the 
mtgor. creates new tenancies, & sub- 
mits rental to mtgeec., who raises no 
objection, such tacit acquiescence does 
not suffice to create a new tenancy as 
aguinst the mtgee.—Re O’ROURKR's 
EasTaTk (1889), 23 L. R. Ir. 497.—IR. 


9 oo 


7184 iii. —— 
INVESTME 


——. +—-CONTINENTAL 
MINERAL PRODUCTS Co. 
(1904). Re C. LL. T. 67; 3N. B. Eq. Rep. 


.)-- First NATIONAL 





NT Co. tv. ODDSON, 
NATIONAL INVESTMENT Co. 1. ODDSON 
Man.), [1919] 3 W. W. R. 591; 48 
). L. R. 732.—CAN. 


Young v. MCKINNON, Mac. 85.—N.Z. 

784 v. --—-The mtgor. of 
land canuot, by a subsequent lease, 
confer on the lessee any rights which 
shal! conflict with those of the prior 
mtgee.—- DREYER’s TRUSTKE t. LUTLEY 
(1884), 38. C. 59.—BS. AF. 

784 vi. —— .}—- Where land 
mortgaged has subsequently been 
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(2) Qu. : how far the mtgee. by his own conduct, 
as by permitting the mtgor. to remain in possession 
& to lease, without interfering, may preclude him- 
self from treating the mtgor. & his lessee as 
trespassers.— EVANS v. ELLIOT (1838), 9 Ad. & El. 
342; 1 Per. & Dav. 256; 1 Will. Woll. & H. 744; 
be L. aL Q. B. 51 3 112 E. R. 1242. 

Annotations :—As to (1) Distd. Burrowes ». Gradin (1843), 
1 Dow. & L. 213; Poole Corpn. v. Whitt (1846), 16 
L. J. Ex. 229; Kearsley v. Philips (1883), 11 Q. B. D. 
621; Underhay v. Read (1887), 20 Q. B. D. 209. Folld. 
Towerson wv. Jackson, [1891] 2 Q. B. 484. 4s to (2) Distd. 
Doe d. Parry v. Hughes (1847), 11 Jur. 698. Generally, 
Mentd. Evans v. Matthias (1857), 29 L. T. O. S. 209. 


790. Mortgagee substantially a 
party.|——C., the owner of a leasehold estate which 
was cubject to a mtge., entered without the privity 
of the mtgees. into an agreement with P. to grant 
him a lease for twenty one years, & in 1875 P. 
took possession under this agreement. On Mar. 25, 
1881, the mtgees.’ solrs. wrote to Il’. stating that 
they, on behalf of the mtgees., had withdrawn (.’s 
authority to receive the rents & asking him to pay 
the rent due that day & all future rent to them. 
DP. wrote to ask C. whether he ought to pay accord- 
ing to the notice, & C. replied that he would be 
correct in doing so. LP. consulted his solrs., who 
inspected the mortgage deed, & advised him that 
the mtgees. could claim rent from him. J. there- 
fore paid the mtgees. the rent duc on Mar. 25, & 
on June 22 gave them notice to determine his 
tenancy at Christmas. At the end of the year the 
mtgees. refused to accept possession, & in .iune, 
1882, they & C. commenced this action to compel 
P. to take a lease according to the agreement :— 
Held: the notice by the mtgees. to the tenant to 
pay rent to them & the payment accordingly did 
away With the agreement between ©. & P. & made 
I. tenant from year to year to the mtgees. 

Evidence might have been given, if the facts 
were so, that the mtgces. were in substance parties 
to the agreement for the lease, that they authorised 
it, & that it was made by the mtgor. for them as 
well as for himself (LORD SELBORNE, C.). 

But the paramount right of the mtgecs. being 
asserted, the tenant has availed himself of the right 
which in that case the law gives him to consider 
himself as holding no longer from the mtgor., but 
as a tenant from year to year of the intgees. (LORD 
SELBORNE, C.). 

When a mtgee. intervencs by virtue of his 








paramount title, & claims rent, which he has a | 


right to do without setting up any lcase whatever, 
the rent if paid will be the previously existing rent, 
under a new tenancy from year to year under the 
iIntvees. (LORD SELBORNE, C.).—CORBETT tv. 
PLOWDEN (1884), 25 Ch. D. 678 3 51 1... J. Ch. 109 ; 
oU LL. T. 740 ; 32 W. RR. 667, C. A. 

791. Adoption by mortgagee.) -WkEbB et. 
Austin, No. 779, ante. 
Acts of adoption.}—-See Sub-sect. 6, 
BB. (6b) i., post. 

792. Legal & equitable estate uniting in same 
party—Whether lease binding-—Party with notice 
of lease.|—A. made an equitable mtge. to B., & 
afterwards agreed to grant a lease to C., who had 
notice of the mtge.; B. afterwards purchased the 
equity of redemption, with notice of C.’s agreement, 
& took a conveyance to himself :—Held: BG. was 





leased, the mtgee. has the right to have 
the lease set aside as prejudicial to 
his rights.—ALBERTYN 0. VAN DER 
ee (1888), 5 S. C. 385.— 


mtged. premises, 


redemption, 
inctead of 


_ 192i. Legal & sj bah eta estate uniting 
in same party—VWV’ er lease binding— 
Party with notice of lease.}—A mitgor. 


J.— VOL. XXXV. 


ae 


having made a ee of part of the 
10 
notice of the lease, took from the mtgor. 
a conveyance of 
in such a way as tha 
being kept distinct, 

became united with the interest in 
the mtge. :—Held: 
bound by the lease.—O‘°LOUGHLLN v. 
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bound, out of his whole interest, to grant the lease 
to C.—SMITH v. PHILLIPS (1837), 1 Keen, 694 ; 
6 L. J. Ch. 253; 48 E. R. 474. 

793. —— After receiving rent from 
tenant.|—A. seised in fee, mortgaged in fee to B., 
& afterwards leased to deft. D. purchased the 
legal estate from B., & also the equitable estate 
from a party who derived it from A., which party 
also joined in the conveyance of the legal estate :— 
Held: D., though he had received rent from deft., 
was not bound by A.’s lease to him, but might 
recover against deft. in ejectment. after expiration, 
of a notice to quit, or sue him for use & occupation 
after the payment & receipt of rent.—Dor d 
Downe (LorRD) vr. THOMPSON, DOWNE (LORD) 1%. 
THOMPSON (1847), 9 Q. B. 1037; 8 L. T. O. S. 
408; 11 Jur. 1007; 115 K. R. 1572. 

See, also, No. 781. ante. 

Right of mortgagee to eject.,——-Sce Part IX., 
Sect. 2, sub-sect. 2, post. 





(b) Adoption of Tenancy. 
i. Acts of Adoption. 

794. Acts in regard to rent-—Claiming rent.'— 
The attorney for the mtgee., who was also attorney 
for the mtgor., having applied to the occupier of 
the land for rent to pay the interest of the mtge. 
with, & having threatened to distrain : — Held: 
the mtgee. could not treat the occupier as a tres- 
passer, & eject him on a demise anterior to the 
application by his attorney as above.—Dok d. 
WHITAKER v. HALES (1831), 7 Bing. 322: 5 Moo. 
& P1382; 91. 5.0.8. C0 P. 1103 131 Be. R. 124. 
ate oe :—Distd. Doe d. Rogers v. Cadwallador chert 


.& Ad. 473. Consd. Evans e. Kiliot (1838), 0 Ad. & 
re Refd. Doo d. Wilkinson ¢. Goodicr (1847), 10 Q. B. 
oT. 


795. -—-— ----.J--A plea to an action of debt 
on a demise for rent, that long before the time of 
the demise made, pltf. had been discharged under 
an Insolvent Debtor's Act, & had been permitted 
by his assignee to remain in the possession & 
management of premises, & to make the demise 
in question; but that.) before any of the rent 
became due, the assignee gave a notice claiming to 
have the rent) paid to him, whereby deft. became 
liable to pay to the assignee, the reversion not 
being vested in plitf., & his right having, by reason 
f the notice, become determined :-- (eld: bad 
on special demurrer. 

Where a intgor. is in possession &, after the 
mitge., makes a lease, notice by the mtgeec. to the 
tenant to pay the rent. to him will not of itself 
make him tenant to the mtgee., but the old tenancy 
created must be put an end to, & a new tenancy 
created by mtgees. receiving rent from the tenant. 
---PARTINGTON tT. Woopcock (1835), 6 Ad. & El. 
90; 1 Har. & W. 262; 5 Nev. & M. K. L. 672 ; 
1L.J. K. B. 239; 112 BK. RR. 266. 

Annotation -- —Consd. Towerson rv. Jackson, [1891] 2Q. B. 484. 

796. --—- —— -.|--- Dor d. DOWNE (Lop) v. 
THOMPSON, DOWNE (Lottwy) v. THOMPSON, No. 704, 
ante. 


797. —— ——-.]—Conserr ov. PLUWDEN, No. 
790, ante. 
798. ——- Receipt of rent.}—Roukiis vv. 


HUMPHREYS, No. 785, anle. 


oh ira (1873), 7 I. R. Kg. 483.— 
mtgee., with IR. 


the cquity ut PART VI. SECT. 5, SUB-SECT. 6.— 
it B. (b) i. 

798 i. .icts in regurd to rent— Receipt 
of rend.)--~PUFFER v. IRELAND (1905), 


5 U0. W. R. 447; 10 0. L. R. 87.—CAN. 
Zz 


the mtgee. was 
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Sect. 5.—Leases and tenancies: Sub-secl. 6, B. (b) 
i. & ti., & C. (a) & (b).] 








799. -—— -}— Dor d. Bowman v. Lewis, 
No. 619, avite. ; 
800. .J—B. demised, by an instru- 








ment not under seal, three windows in a factory to 
pltfs. & stipulated to supply steam power. B. at 
the time of the demise was mtgor. in possession. 
His mtgees. sold to deft., who did not accept rent 
from pltfs., but continued to supply steam power. 
Subsequently a dispute arose as to the terms upon 
which pltfs. should continue tenants of deft., who 
thereupon cut off the steam power. Pltfs. having 
sucd deft. for cutting off the steam power :—Held : 
no action would lie against deft.—SMITH v. 
HUGGINGTON (1874), L. R. 9 CO. P. 145343 1. J. C. P. 
140; 30L. T. 52). 

Annotation :—Mentd. Manchester Brewery Co. v. Coombs, | 

{1901] 2 Ch. 608. 

801. —— -]—In 1881, before the coming 
into operation of Conveyancing & Law of Property 
Act, 188] (c. 41), Jeasehold premises were 
mortgaged by way of sub-demise to N. for the 
residue of a newly created term of sixty years, 
Jess the last three days thereof. In 1892 the 
mtgor. purported to underlet the premises to G. 
& co. for twenty one years at a rent of £140, & 
the deed contained a covenant not to sublet with- 
out the consent of the landlord. In 1895 N. fore- 
closed the mtgor., but did not get in the last three 
days of the term, & thenceforward G. & co. paid 
the rent to N. until his death in 1899. Subse- 
quently G. & co. sublet the premises under a 
licence given by N.’s exors., who therein described 
themselves as being the reversioners on the under- 
lease of 1802. PItf., who claimed through N.’s 
exors., brought an action against G. & Co., & 
their sub-lessee to recover possession of the 
premises upon the footing that the underlease was 
not binding upon him :— Held: he was estopped 
as against both defts. from denying that he was 
the reversioner on the underlease.—KEITH  v. 
GANCIA (R.) & Co., Lrp., [1904] 1 Ch. 774; 73 
lL. J. Ch, 4113 907. T. 395; 52 W. BR. 530; 20 
T. LR. 3305 48 Sol. Jo. 329, C. A. 

Annotation :--—-Mentd. Anderson v. Kquitabes Assce. Soc. of 

United States (1926). 134 L. T. 557. 

—-~ Notice of mortgage to tenant.|—Scc Nos. 
802-808, post. 

802. Notice of mortgage to tenant.])-——Porr v. 
Biaas. No, 817, post. 

803. -]—In assumpsit for use & occupation, 
under a plea of non assumpsit, deft. may show that 
he has received a notice to pay rent to a mtgee. 
of the premises. But if the action be for occupa- 
tion enjoyed before the notice was received, then 
such a defence must be specially pleaded. 

When the mtgee. gave notice that the future 
rent was to be paid, it follows, that deft. ceased 
to occupy by the permission of the mtgor., but by 
the permission of the mtgee. The mtgee. might 
have ejected deft. from the possession (TINDAL, 
C.J.)—-WADDILOVE v. BARNETT (1836), 2 Bing. 
N.C. 6883 4 Dowl. 3473; 1 Hodg. 395; 2 Scott, 
7038; 51.3.0. P. 145; 182 KE. R. 210. 

Annotations :-—Consd. Evans v. Elliot (1838), 9 Ad. & El. 

342; Wilton v. Dunn (1851), 17 Q. B. 294. Refd. Brook 

t. Biggs (1836), 2 Bing. N. C. 572; Hayselden v. Staff 

(1836), &6 Ad. & Kl. 1533; Nowport v. Harley (1845), 14 


11. J. Q. B. 242 ; Mountney v. Collier (1853), 22 L. J. Q. B. 
124. “went: Selby v. Browne (1845), 14 L. J. Q. B. 307. 














804. -] — PARTINGTON v. Woopcock, No. 
706, ante. 
805. —-—-.|—A., after mortgaging in fee to B., 


demises to (. for years from Lady day, at a 
quarterly rent. A. afterwards sells the equity 


MoRTGAGE. 


of redemption in parcel of the mortgaged premises 
to B. B. in Aug. gives notice of the mtge., & 
requires C. to pay to himself, & not to A., rents 
then due or thereafter to become due from C. in 
respect of the mtged. premises. B. then enters 
upon the parcel sold. In Dec. C. tenders to B. 
three quarters’ rent, due upon the lease, at 
Michaelmas, which B. refuses to accept :—Held : 
this notice was sufficient to establish the affirma- 
tive of an issue taken upon an allegation, that B. 
demised to C. for one year from the date of the 
notice. 

Mtgees. may adopt the act of the mtgor. in 
granting the lease; or at least he may create a 
tenancy from year to year according to the terms 
of the lease (TINDAL, C.J.).—BROWN v. STOREY 
(1840), 1 Man. & G. 117; 1 Scott, N. R. 93; 9 
L. J.C. P. 225; 4 Jur. 319; 183 E. R. 270. 
Annotations :-—Apld. Underhay v. Read (1887), 20 Q. B. D. 

209. Dbtd. Towerson ». Juckson, [1891] 2 Q. B. 484. 

Refd. Webb v. Austin (1844), 7 Man. & G. 701; Keith v. 

Gancia, [1904] 1 Ch. 774. 

806. .|—A notice was sent by mtgecs. to 
the occupier of the premises mortgaged demanding 
payment of rent to them instead of the mtgor., 
& threatening distress upon non-payment. There 
was no evidence of a previous tenancy between the 
occupier & the mtgor., & it appeared that the 
occupier never paid any rent before or after the 
receipt of the notice, nor did anything to show his 
assent to the notice :—Held: this notice was not 
sufficient to create a tenancy between the mtgees. 
& the occupier, so as to require a notice to quit 
before ejectment could be brought by the mtgees.— 
BINER v. WALTERS (1869), 20 L. T. 326 3 sub nom. 
BIVER v. WALTERS, 17 W. R. 649. 

807. Claim by executors of mortgagee— 
Claiming under mortgagor.|—Hvans v. ELuiorT, 
No. 789, ave. 

808. Tenant remaining in _ possession.|— 
Mtgor. let the mtged. premises subsequently to 
the mtge. Mtgcees. gave a notice to the tenant 
informing him of the existence of the mtge. & 
requiring him to pay to them the rent thereafter 
to accrue due. The tenant continued in possession 
after the receipt of the notice, but there was no 
other circumstance from which an agreement for 
a tenancy could be inferred :—Held: the mere 
fact of the tenant remaining in possession after 
notice to payment to the mtgcees. was not evidence 
of an agreement that he should become tenant to 
the mtgees.—TOWERSON v. JACKSON, [1891] 2 
Q. B. 484; 611. J. Q. B. 386; 65 L. T. 332; 56 
J.P.21; 40 W. R. 37, C. A. 

Annotation :-—Consd. Dunlop v. Macedo (1891), 8 T. L. R. 43. 


809. Permission to mortgagor to lease.| — 
EVANS v. Evuiot, No. 789, ante. 

810. Permitting repairs of premises — Privy to 
expenditure on improvements.|—-Where a mtgor. 
who continues in possession of the mtged. premises 
with the consent of the mtgee., makes a lease to 
a third party who expends money in improving 
them, the circumstance of the mtgee’s having 
occasionally gone to look at the improvements, 
is not of itself evidence for a jury that he has 
accepted the lessee as tenant.—DorE d. PARRY 
v. HuGHES (1847), 9 L. T. O. S. 825; 11 Jur. 
98. 

811. Receipt of interest.|-In ejectment by a 
mtgee., the mere fact: of his having received interest 
on the mtge. dcwn to a time later than the day of 
the demise in the declaration, does not amount to 
a recognition by him that the mtgor. or his tenant 
was in lawful possession of the premises till the 
time when such interest was paid, & consequently 
is no defence to the ejectment.—DorE d. RoGERs 
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7. CADWALLADER (1831), 2 B. & Ad. 473; 109 


EK. R. Lang ait - 
notations :—~heid. Evans v. Elliot (1838), 9 Ad. & I). 342; 
hoo d. Wilkinson v. Goodier (1847), 10 %: B. a57. si 


ii. Nature of Tenancy Created. 


812. Yearly tenancy only.|—Dor d. Bowman 
v. LEWIS, No. 619, ante. 

813. Term created by mortgagor not set 
ge d. HuGures v. BucKNELL, No. 786, 
ante. 

814. ——— Whether application of terms of lease 
implied.]|—BROwN v. STOREY, No. 805, ante. 








815. —— -) — KEITH v. Gancia (R.) & 
Co., Lrp., No. 801, ante. 
16. At previously existing rent.) — 





CORBETT v. PLOWDEN, No. 790, ante. 


C. Effect of Estoppel on Tenant. 
a) In General. 

817. May treat mortgagor as landlord -— Until 
mortgagee interferes.|—(1) Mtgee. having given 
notice to the tenants holding the mtged. premises 
under leases granted by the mtgor. after the mtge., 
is entitled to receive from those tenants the rents 
actually due at the time of the notice, as well as 
those which accrued due afterwards. Where such 
repts had been received by the agent of the mtgor. 
after his bkpcy., & were not actually paid over :— 
Held: the agent might retain such rents in order 
to pay the interest acerning due on the mtge. to 
the mtgee., who had required him to do so, & the 
assignees could not recover them. 

I have no doubt, that in point of law, a tenant 
who comes into possession under a demise from a 
mtgor., after a mtge. executed by him, may con- 
sider the mtgor. his landlord so long as the mtgee. 
allows the mtgor. to continue in possession & 
receive the rents; & that payment of the rents by 
the tenant to the mtgor., without any notice of the 
mtge., is a valid payment. . . . The mtygor. cannot 
dispute the title of the mtgee. When the mtyor. 
occupies the premises, he holds under the mtgee., 
who may put an end to the rights of the mtgor. 
(BAYLEY, J.). 

(2) Mtgee. by giving notice of the mtge. to the 
tenant may thereby make him his tenant & 
entitle himself to receive the rents (BAYLEY, J.). 

(3) Any lease granted by the mtgor. after the 
mtge. is void as against the mtgee. (LITTLEDALE, 
J.).—Porg v. Bices (1829), 9 B. & (. 2455 4 
Man. & Ry. K.B.193; 7.3.0.8. K. B.246 3 109 
EK. R. 91. 

«{nnotations :-—.18 to (1) Consd. Partington +. Woodcock 

(1835), 6 Ad. & El. 690; Waddllove 7. Barnett (1836), 

~ Bing. N. C. 538. Refd. Boodle ©. Cambell (1844), 7 

Man. & G. 386. 418 to (2) Consd. Evans r. ElMot (1538), 

9 Ad. & Kil. 342. Generally, Refd. Braithwaite cv. Watts 

(1832), 2 Tyr. 293; Burrows », Grayden (1813), 7 Jur. 

942; Turner r. Cameron’s Coalbrook Stoam Coal Co. 

(1850), 5 Exch. 932; Wilton vr. Dunn (1851), 17 Q. B. 

294; Rusden v. Pope (1868), L. R. 3 Exch. 269. 

818. Paying of rent to mortgagor—-No notice by 
mortgagee.|—PoreE v. Bicus, No. 817, ante. 

819. Covenant to deliver up fixtures-—Notice of 
mortgagee’s title after expiry of term.|—Deft. 
was tenant to plitf., who was owner of the equity 
of redemption, under lease whereby dett. cove- 
nanted to deliver up to plitf., at the expiration 
of the term, the premises & all fixtures therein. 
The term expired on Apr. 1,1855; & on Apr. 10, 
pitf. demanded possession, which was not given. 


On Apr. 13, the mtgee. gave notice to deft. to pay , 
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817 i. May treat as land- 

lord— Until mortgagee interferes.) — 

MCFARLANE t. BUCHANAN (1862), 12 


SUB-SECT. 6.— 


was mo 


p. When tenant in 
— Acquiescence id 


rtgaged by A., with the jcon- 
sent & approval of 
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the rent & deliver up the premises to him. Pltf. 
having sued deft. for a breach of his covenant in 
not delivering up the fixtures :—Held: deft. was 
not estopped from setting up the title of the 
mtgee., & pltf. could not recover the value of the 
fixtures, but only the actual damage sustained by 
him in consequence of their detention from Apr. 10, 
to Apr. 18.—WatTson v. LANE (1856), 11 Exch. 
769; 25 L. J. Ex. 101; 26 L. T. O. S. 2603; 2 
Jur. N.S.119; 4 W. BR. 293; 156 EB. R. 1042. 


Annotations :-—Refd. Pelanoy. v. Fox (1857), 2. C. B. N. S. 
768; Hodgson v. MoCreagh (1923), 93 L. J. Ch. 339. 


Payment to mortgagee.|—-Scc Sub-sect. 6, C. 
(b), post. 


(b) Defence to Claim of Mortyagor for Kent. 
820. Payment to mortgagee.| — In 1796, H. 
demised to S. for sixty-eight years, premises which 
in 1793 had been mortgaged to KF. S. assigned to 
N., who underlet to D. In 1818, IL. conveyed the 
premises in fee to R. N.. who was also agent of 
H., paid the interest on the mtge. to I’. from 1816 


to 1820 to the amount of the rent reserved. J. 
distrained for rent in 1820:—Held: ID)., who 


replevied at the instigation of N., might, under the 
plea of riens in arriere, avail himself of these pay- 
ments.—DYER 1. BowLey (L824), 2 Bing. Of; 9 
Moore, © P. 196; 2 1. 3. 0. 8S. C. P. 12053 130 
KH. RK. 240. 


alnnotations :-~Refd. Johnson v. Jones (1830), 8 da. J. Q. B. 
124; Wheeler v, Branscombe (1843), 5 Q. B. 3873. 


821.-—--- After demand.]--- ALCHONRNE  v. 
GOMME, No. 777, ante. 
822. —— - --—-—.] —‘T'o an avowry of w distress 


for rent plitf. pleaded that, before deft. had any 
interest in the premises, they were mortgaged in 
fee; that the mtgor. remained in possession, & 
demised to deft.; that deft., the mtge. money 
being still due, demised to pltf.; that afterwards, 
the mtge. money being still due, & interest thereon, 
& £14 avowed for by deft., being also in arrear, the 
mityee. gave notice to pltf. to pay the £14 to him 
instead of to deft., & threatened, in case of non- 
payment, to put the law in force, & was then about 
to put the law in force, wherefore pltf. necessarily 
paid that sum to the mtgee., & so the said sum was 
not in arrear; concluding with a verification :--- 
Held: the plea was good, being a plea of payment, 
& not of nil habuil, in tenementis 3 it was not bud 
for setting out the circumstances of the paymens, 
or for concluding with a verification.—J OHNSON v. 
Jongs (1839), 9 Ad. & EL. 809; 1 Per. & Dav. Od1 ; 
8. J.Q. B. 124; 112 1. RR. 142i. 

Annotations :-—Consd. Carpenter v. Purker (1857), 3 °C. 3B. 


N. 8. 206. Folld. Undorhay vr. Road (1887), 20 Q. B.D. 
209. Refd. Bvodie v. Cambell (1841), 7 Mun. & G, 386. 


823. -—-——  --—.]-—Plea, that the premises in 
question had been mortgaged to S. to secure the 
repayment of £200 & interest in six months. That 
before deft. began to use & occupy the said 
premises. the said six months had clasped, without 
the repayment of the said sum of £200 which stilJ 
remained due. That until the commencement of 
the suit, the mtgor. continucd the control & man- 
agement of the premises. That before the 
commencement of the suit, deft. was required by 
notice to pay to the assignee of the mtgee. the 
amount sought to be recovered, & that from the 
time of the giving of such notice deft was liable 
to pay same to such assignee :—Held: the plea 
was no answer to the action. 


A RS RE AIP 





Semble: if payment had actually been made 


possession :+-—eld: KB. was estopped 
from setting uP any title founded on 
possession before the execution of 
_.. Itge.—Boys ». Woop (1876), 39 
U. C. R. 495.—CAN. 
zZ2 


-» who was in 
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Sect. 5.—Leases and tenancies: Sub-secl. 6, C. (0), 
& D.: sub-sects. 7.8 & 9. Sect. 6.) 


under a claim by the mtgee., such payment might 
have been pleaded as a defence to the action.— 
WILTON v. DUNN (1851), 17 Q. B. 294; 21 L. J. 
Q. B. 60; 17 LT. O. 8.1553 15 Jur.1104; 117 
Kv. R. 1292. 

ainnaton :—Refd. Hickman v. Machin (1859), 4 H. & N. 


824. |—A mtgor. let the mortgaged 
premises subsequently to the mtge. During the 
quarter ending at Michaelmas the mtgecs. gave 
a notice to the tenant informing him of the 
existence of the mtge., & that the principal 
sum was still due & owing together with an 
arrear of interest, & requiring him to pay the 
rent thereafter to accrue due to them. The rent 
which became due at Michaelmas being still 
unpaid, an order was made in an action against the 
mtgor. appointing pltf.. who had recovered 
judgment, receiver of the rents of the premises, 
‘without prejudice to the rights of any prior 
incumbrances who may think proper to take 
possession of the same by virtue of their respective 
securitics.”’ Subsequently the mtgces. threatened 
the tenant with Jegal proceedings unless he paid 
the rent to them, & the tenant thereupon paid them 
the quarters rent due at Michaelmas. The 
receiver claimed payment of such rent from the 
tenant :—Held: the tenant’s occupation after 
notice to pay rent to the mtgecs. was evidence 
from which a tenancy to the mtgecs. ought 
to be inferred, & therefore he was justified in pay- 
ing the rent to them, & could not be liable for same 
rent to the mtgor. or any one claiming under him. 
— UNDERNAY v. R&rAn (1887), 20 Q. B. PD. 209; 
57 1. J. Q. B.120; 58 L. T. 4573 836 W. RR. 298 ; 
4.1. R. P88, C. A. 

Annotation :--Dbtd. Towerson v, Jackson, |1891) 2 Q. B. 484. 

825. -—-—— In respect of occupation before notice 
~-Must be specially pleaded.|—WappiLovE v. 
BARNETT, No. 808, ante. 

826. Notice to pay from mortgagee.]—-Wap- 
DILOVE vt. BARNETT, No. 803, ante. 

827. -——- Apportionment — Between rent of 
furniture and house—Lease of furnished house.]|— 
The owner of a house, having mortgaged it in fee. 
& continuing in possession let it as a ready furnished 
heuse to deft. He afterwards became bkpt. 
& then, with the assent of this assignees, let the 
house ready furnished to deft., by the week, who, 
after three weeks’ occupation, received notice from 
the mtgec. to pay rent to him:—Held: in an 
action brought by the assignees for use & occupa- 
tion of the house & furniture, the rent of the house 
& furniture might) be apportioned.—-SALMON v. 
MATTHEWS (1841), 8 M. & W. 827; 11h. J. Ex. 
605 151K. RR. 1275. 

«lnnotation :-—Apld. Hoare », Hove Bungalows (1912), 56 

Sol. Jo. 686. 

828. -—— Without actual payment.} — Where 
the lessor of premises at a rent payable quarterly 
had given a written authority to o mtgee. to receive 
rent from the lessec, & the mtgee. had given notice 
to the lessee to pay such rent to no one but him, & 
the lessee had paid the mtgee. such rent from time 
to time, & there was still an arrear of interest due 
from the lessor on the mtge. :—Held: these facts 
furnished no defence, under non tenuit & riens in 
arriere, pleaded by the lessee to an avowry of the 
lessor in respect of a quarter’s rent which the lessee 
had not paid to any one.—WHEELER v. BRANS- 
COMBE (1843), 5 Q. B. 873; Dav. & Mer. 406; 13 
1. J.Q.B.83; 2 L.T.0.8.187; 7 Jur.1131; 114 
E. R. 1290. 

-innolation :—Refd. Underhay v. Read (1887), 58 L. T. 457. 
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829. ——_ ——.|—_WILYron v. DUNN, No. 823, 
ante. 

; -]}—In 1856, B., a mtgor. in 
possession, agreed that he & all necessary parties 
would execute, & deft. agreed to take, a lease of 
certain premises; deft., until the lease should be 
granted, to have the use & occupation thereof as 
tenant from year to year. There was a provision 
for payment of costs of B. & the mtgees. The 
mtgees. assented to the agreement though they 
were not parties to it. Deft. entered & paid rent 
to B. up to Michaelmas, 1857. On Dec. 12, 1857, 
B. assigned to pltf. In Apr. 1858, the mtgees. 
gave notice to deft. to pay the rent due to them, 
but no rent was in fact paid to them by deft. 
Pltf. sued for the rent due from Christmas, 1857 :— 
Held: the notice by the mtgees. to deft. to pay 
rent to them was no answer to the action for the 
rent due cither before or since the notice.— 
H1cKMAN v. MACHIN (1859), 4 H. & N. 7163; 28 
L. J. Ex. 310; 33 L. T. O. S. 2063; 5 Jur. N.S. 
576; 157K. R. 10238. 


Annotations :—-Refd. Mitchell v. Lee (1867), L. R. 2 Q. B. 
259; Underhay v. Road (1887), 20 Q. B.D. 209. 


Right of mortgagee after notice.| —Scc Part IX., 
Sect. 2, sub-sect. 4, post. 








D. Remedy of Tenant ejected by Mortgagec. 

831. Against mortgagor -—— Not against mort- 
gagee.|—Dor d. HUGHES v. BUCKNELL, No. 786, 
ante. 

832. Damages against mortgagor—Covenant for 
quiet enjoyment.|—-Ky a deed of scttlement made 
by deft. in 1842, under a power contained in his 
father’s will, a term of one thousand years in 
certain estates was limited to T. & W., in trust, 
by mtge., sale or otherwise to raise a sum not 
exceeding £10,000 for payment of deft.’s debts ; 
& in 1843 the trustces assigned the term by way 
of mtge. to A. & B., deft. being a party to the 
deed, covenanting for payment of the principal 
& interest, & also for title in the trustees, & for 
quiet enjoyment by the mtgees. in case of default. 
His assignment contained a power to deft. to lease, 
by & with the consent & approbation of the 
mtgees., their heirs, etc. In 1846 deft. without 
having obtained the consent of the mtgees. granted 
a lease of part of the lands to pltf. with a covenant 
for quict enjoyment during the term, ‘ without 
the let, suit, trouble, denial, eviction, molestation 
or disturbance of the lessor his heirs or assigns or 
any person or persons claiming or deriving or to 
claim or derive, by, from or under him, them, or 
any of them.’’ Pltf.in 1851 received a notice from 
the surviving mtgee., informing him of the mtge. & 
that the principal & interest were unpaid & in 
arrcar, & requiring pltf. to pay rent to him. 
Having consulted his attorney & finding that he 
could not successfully resist the claim of the 
mtgee., pltf. consented to give up possession of 
the land to him, & the mtgec. entered & took 
possession, paying pltf. £75 as a compensation for 
certain improvements :—Held: pltf. was entitled 
to maintain an action upon the covenant for quiet 
enjoyment, the facts showing an eviction or at 
all events a molestation & disturbance of pltf., 
by one claiming title, by, from, or under deft.— 
CARPENTER t'. PARKER (1857), 3 C. B. N. S. 206; 
27L. J.C. P. 78; 30 L. T. O. S. 166; 22 J. P. 
7; 6W.R. 98; 140 E. R. 718. 


Annotations :-—Reld. Re Emory & Barnett (1858), 4 C. B. 
N.S. 423. Moentd. Eastern Counties Ry. v. Dorling (1859), 
5C. B. N.S. 821. 

833. Contract to grant lease.|—A mtgor. 
entered into a contract to grant a lease, which 
the mtgee. refused to ratify:—Held: specific 
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performance could not be enforced, but the ct., 
under 21 & 22 Vict. c. 27, s. 2, assessed the damages 
sustained.— How v. Hunt (1862), 31 Beav. 420: 
32 L. J. Ch. 36; 71. T. 124; 26 J. P. 568; 8 
Jur. N.S. 834; 10 W. R. 813; 54 B. R. 1201. 
Annotation :—Refd. Middleton v. Magnay (1864), 2 Hem. 

& M. 233. 

834. Contract to grant lease — Specific per- 
formance not granted.|— HOWE v. Hunt, No. 883, 


ante, 


SUB-SECT. 7.— DISTRESS. 
Sce DISTRESS, Vol. X VIII., p. 279, Nos. 154-159. 


SuUB-SECT. 8.—ENFORCEMENT OF COVENANTS 
BY MORTGAGOR IN POSSESSION. 


See, now, law of Property Act, 1925 (ec. 20), 
ss. 98, 141. 

835. Under Judicature Act, 1873 (c. 66), 
s. 25 (5)—Action for breach of covenant.) ~-A 
mtgor. in receipt of the rents & profits has a 
sufficient interest to enable him to maintain an 
action for an injunction to restrain an injury done 
to the mtged. property without joining the 
mtgee. 

F., being owner of copyhold land, covenanted 
with S. to stand seised thereof in trust for him 
& his heirs, subject to a rent, & subject to a 
covenant by S. not to use any building erected 
thereon as a beerhouse. All the estate of S. 
vested in deft. F. sold the land to pltf., B. 
advancing the purchase money, & it was conveyed 
to B., subject to a proviso for conveyance to pltf. 
upon payment by him to LB. of the amount. 
advanced. Deft. used the building crected upon 
the land as a beerhouse :—Held : upon the general 
principles of equity, pltf. was entitled to restrain 
deft. by injunction from using the building for 
that. purpose without joining B. Qu.: whether 
Jud. Act, s. 25 (5), would have entitled pltf. to 
an injunction in his own name. 

It by that sub-section [sub-sect.. 5] the mtgor. 
may sue for possession on rents & profits or in 
respect of trespass or other wrong, meaning 
wrong independent of any contract or duty, it 
is possible that the mtgor. may sue for rents & 
profits, but not for breach of covenant to insure 
against fire or to repair (BRAMWELL, 1...).- 
FAIRCLOUGH v. MARSHALT, (1878), 4 Ex. D. 37; 
= L. J. Q. B. 146; 39 L. T. 388; 27 W. HK. 145, 
js A, 

Annotations :—Folld. Bennett «. Hughes (1k86), 2 T. L. R. 
715. Apld. Van Gelder, Apsimon rv. Sowerby Bridge 
United District Flour Soc. (1890), 44 Ch. 1). 374. Consd. 
Matthews v. Usher (1899), 68 L. J. Q. K. 98s; Turner rv. 
Walsh, [1909] 2 K. B. 464. Refd. Allen v. I. R. Comrs., 
11914) 2 K. B. 327. Mentd. He Hoyles, Row vr. Jageg, 
11911) 1 Ch, 179. 

836. ——.|— Conveyancing & Law of 
Property Act, 1881 (c. 41), 8. 10, gives to a mtgor. 
entitled to possession or to receipt of the rents & 
profits of land subject to a lease whose mtgee. 
has neither taken possession nor given notice of 
his intention to take possession the right to sue 





PART VI. SECT. 5, SUB-SECT. 6.—D. | property, where the mtge. deed con- 
' "7" 3 a clause providing for the retain- 


until 
default not) having taken place), is 
entitled so long as the mtge. continues 
: in force without default, to maintain 
an action for an injury done to the 
reversion.— HOGERS ¢. DICKSON (1861), 

10 C. P. 481.--CA | 


834 i. Contract to grant lease—Specific 
performance not granted.}—COBTIGAN 
im HaAstT_eR (1804), 2 Sch. & Lef. 160.— 


ing possession 


PART VI. SECT. 6. 
q. General rule.}—The mtgor. of 
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the lessee for damages for breach of a covenant to 
repair contained in the lease. 

ari Act. s. 25 (5), gives the mtgor. no such 
right. 

In the absence of any special agreement the 
damages when recovered undoubtedly belonged 
to the mtgor. (FARWELL, L..J.).—TURNER 1. 
WALSH, [1909] 2 K. B. 484; 78 L. J. K. B. 7538 ; 
100 L. T. 832 ; 25 T. L. R. 605, CL A. 
eae :-—Refd. Allen v. 1. R. Comrs., [1914] 2 K. B. 


837. ———. Re-entry for breach of covenant——No 
right.J]—.Jud. Act, 1873 (c. 66), 8s. 25 (5), does not 
give to a mtgor. in possession of land, subject to 
a lease, the right to re-enter for breach of the 
covenants of the lease.—MATTHEWS «. USHER, 
[1900] 2 Q. B. 5385; 68 LL. J. Q. B. 8565 88 1. 7. 
353; 49 W. RR. 40; 16 TLL. Re. A983) sub nom. 
MATHEWS tv. UsHier, No. 1, 44 Sol. Jo. G08, CL A. 
Annotations :—Apld. Molyneux v. Richard, [1906] 1 Ch. 

34. Refd. Turner ¢. Walsh, [1909] 2K. B. ist. Mentd. 

Joly «. Brown, [1914] 2 KK. B. 100, 

838. ——- —--—- -—-—.]--- PH. asked for possession 
& for damages in respect) of breaches of the 
covenants in the lease... . There is a distinet 
authority of the Ct. of Appeal in the case of 
Matthews v. Usher, No. 837, ane, that the action 
was not maintainable (Krk ewich, J.). -MOLYNEUX 
® RICHARD, | 1906) L Ch. 845 75 L205. Ch. 805 8 
lL. TT. 698; SEW. R177: 22 TL. R. 76. 

See, now, Law of Property Act, 1925 (ce. 20), 8. OS, 

839. Under Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 10 Action for breach of 
covenant.) - TURNER vr. WALSH, No. S36, corte. 

See, now, Law of Property Act, 125 (ec. 20), 
s. 1th. 


SUB-SECT. 9.—SURRENDER OF LEASES TO 
MorTraaGgon, 
See LANDLORD & TENANT, Vol. XXX, p. 508, 
Nos. 6557, 6558; Law of Property Act, 1925 
c. 20), ss. 00, POO, 


Scr. 6.--ACTION TO RESTRAIN INJURY TO 
PROPERTY. 

See Law of Property Act, 1925 (e. 20), 8. 08, 

840. Who may maintain proceedings .-- Agent 
of mortgagor --No authority from principal. No 
personal interest.|-- HUNTER ©. NOCKHOLES (1846), 
71..T. OS. 41.3 10 Jur. 771, 1. €. 

841. -—-.. Mortgagor in receipt of rent - - 
Premises let to tenant - Whether reversion suffi- 
clent.|—Where a mtgor., who had let. the property 
to «a tenant subsequent to the mtge., brought an 
action against a railway co. for erecting a shed, 
in which they repaired their engines, so near to 
the mtgor.’s premises as to be a nuisance, & 
diminish the value of his premises :-—-Held: the 
supposed nuisance from the alleged noise & 
hammering in repairing the engines was not of 
such a permarent nature as to enable pltf. to 
support this action as an injury to his reversion. 
Qu.: whether plitf. as mtgor., the premises being 
let by him to a tenant, had such a reversion to 








vr. Who may maintain action -—- 
Mortgugor-—W hether sda need be 
party to proceedings. |\--MCMULLEN —. 


(such 
FREE (1887), 13 0. R. 57.-—CAN, 


default 


t. ——- ———- Trespass.}——Under Jud. 
| Act (N. 8.) the owner of the equity 
of redemption can maintain an action 


for trespass te mtged. property & 
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| 6.—Action to restrain injury to property. 
Sect.7. Part VII. Sects. 1 & 2.] 


entitle him to bring the action.—MUMFORD vv. 

OxFORD, WorcESTER & WOLVERHAMPTON Ry. 

Co. (1856), 1 H. & N. 84; 25 L. J. Ex. 265; 27 

L. T. 0. S. 58; 156 B. R. 1107; sub nom. MOUNT- 

FORD v. OXFORD, WORCESTER & WOLVERHAMPTON 

Ry. Co., 4 W. R. 457. 

Annotations :—Apld. Mott v. Shoolbred (1875), L. R. 20 Eq. 
22; Rust v. Victoria Graving Dock Co. & London & St. 
Katharine Dock Co. (1887), 36 Ch. D. 113. Refd. Simpson 
®. Savage (1856), 1 CG. B. N. 8. $47; Tancred v. Allgood 
(1859), 4 H. & N. 438; Cooper v. Crabtree (1881), 19 
Ch. D. 193; Byass ». Bettam (1885), 2 T. L. R. 88. 
842, ——— Without joining mortgagee.|— 

FAIRCLOUGH v. MARSHALL, No. 835, ante. 

843, ——— How sufficiency of possession 
determined.]|—No action will lie for the erection of 
a building which causes a chimney to smoke in 
premises upon adjoining land; & a demise of a 
dwelling house does not by implication grant any 
right to the free passage of air or smoke from the 
same over adjoining land of the grantor. The 
question whether a mtgor. is in such possession of 
rents & profits of land as will entitle him, under 
Jud. Act, 1873 (c. 66), 5. 25 (5), to bring an action 
in respect of such land is to be determined by 
reference to all the circumstances of the case, & 
by the possibility of doing justice upon the existing 
record between all parties interested. Where the 
owner of the equity of redemption suing for 
damages for obstruction to light & air had granted 
a second mtge. with power to the mtgec. to collect 
the rents, & both mtgees., though declining to be 
joined in the action, had expressed their readiness 
to give all requisite discharges to deft. :—-Held: 
the mtgor. could maintain the action in his own 
name, but the damages recovered must be paid 
into ct., to await the execution by the mtgees. of 
a discharge of all claims by them against deft.— 
Bennerr v. IPuGHES (1886), 2 T. L. R. 715, D. C. 

844. Mortgagor not in possession of rents— 
Mortgagees declining to join—Willing to give 
requisite discharge.|—-BENNETT v. I]UGHES, No. 
843, ante. 

845. Infringement of patent— Right of mort- 
gagor—Mortgagee registered ‘‘as mortgagee ’’— 
Mortgagee declining to join.|—V., the registered 
assignee of a patent, mortgaged it, & the mtgec. 
was registered ‘‘ as mtgee.”’ After this, V. sued an 
infringer without making the mtgee. a party. 
Deft. pleaded that V. was not the proprietor & 
could not: sue. The mtgee. declined to be made a 
co-pltf., & was not added as deft. :—Held: as the 
mtgee. was not registered as assignee or proprietor, 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
did not apply, & the case must be decided accord- 
ing to the general law as to mtges., & V. could sue 
without making the mtgee. a _ co-pltf.—VAN 
GELDER, APSIMON & Co. v. SOWERBY BRIDGE 
UNITED District FLOUR Society (1890), 44 Ch, D. 
374; 59 L. J. Ch. 583; 63 L. T. 1382; 38 W. R. 
625; OT. L. R. 338; 78. P. C. 208, C. A. 

846. Benefit of covenant running with land— 
Made with mortgagor alone.|—-Where on a sale the 
benefit: of a covenant restricting the use of the 
purchaser's land is clearly annexed to allor any 
part of land retained by the vendor, it passes by 
assignment of that land or any part thereof, & 














injury to the freehold though after 
the trespass & before action brought 
he has parted with his equity.— 
BROOKFIELD t. BROWN (1893), 22 
S. C, R. 308.—CAN. 


alleged that in so 


.proo 
proceeds. 








— .}—Deft. entered 
on pltf.’s lands which pltf, had mtged. 
& removed therefrom & sold two 


right to 
greenhouses & ope boiler. Deft, 


doing he acted as 
agent of the mtgee 
was scanty. In subsequent foreclosure 
ngs credit was given for the 
Pitf. was held entitled to 
recover from deft. 
pass, as the mtgee. or his agent had no 
make such removal or sale.— 
v. Harpy, [1923) 1 W. W. R. 


MORTGAGE. 


may be said to run with it, as well in contemplation 
of equity as of law, without proof of any special 
bargain or representation on the assignment, & 
even though the assignee is ignorant of the exist- 
ence of the covenant. In such a case it runs not 
because the conscience of either party is affected, 
but because the assignee has acquired something 
which adhered in or was annexed to the land. As 
in contemplation of equity a mtgor. is the true 
owner of the land, the benefit of such a covenant 
will run with the land in equity where it is made 
with a mtgor. alone, notwithstanding the rule at 
law according to which a mtgor. for this purpose 

was treated as a stranger to the land.—ROGERs v. 

HosEGoop, [1900] 2 Ch. 388; 69 L. J. Ch. 652; 

Sol. Jo. 607, C. A. 

Annotations :—Mentd. Kimber v. Admans, [1900] 1 Ch. 412; 
Muller v. Trafford, [1901] 1 Ch. 54; Weatheritt v. Cantlay 
(1901), 84 L. T. 768; Humphery v. Young (1902), 87 
L. T. 551; Kormby v. Barker, [1903] 2 Ch. 539; Ilford 
Park Estates v. Jacobs, [1903] 2 Ch. 522; Woodall v. 
Clifton, [1905] 2 Ch. 257; Re Nisbet & Potts’ Contract, 
[1906] 1 Ch. 386; Forster v. Elvert Colliery Co., Quin v. 
Same, Seed v. Satne, Morgan v. Same, [1908] 1K. B. 629; 
Reid v. Bickerstaff, {1909} 2 Ch. 305; Ricketts v. Enfield, 
11909) 1 Ch. 544; Wilkes v. Spooner, [1911] 2 K. B. 473; 
Long v. Gray (1913), 58 Sol. Jo. 46; L. C. C. v. Allen, 
[1914] 3 K. B. 642; Millbourn v. Lyons, [1914] 2 Ch. 231 ; 


Day v. Waldron (1919), 88 L. J. K. B. 937 ; Ives v. Brown, 


11919] 2 Ch. 314; Westhoughton U. C. v. Wigan Coal & 

Iron Co., [1919] 1 Ch. 159; Northbourne v, Johuston, 

[1922] 2 Ch. 309; Chambers v. Randall, [1923] 1 Ch. 

149; Kelly vo. Barrett, [1924] 2 Ch. 379. 

Right of mortgagee to protect security.|—See 
Part IX., Sect. 1, sub-sect. 2, post. 


SecT. 7.—OTHER CASES. 


847. Money paid into court on compulsory pur- 
chase—Petition by tenant for life—Need not be 
served on incumbrancers.|—'Tenant for life, em- 
powered under Lands Clauses Consolidation Act, 
1845 (c. 18), to treat for the fee, contracted to 
sell lands to a railway company. 

The vendor presented a petition for the invest- 
ment of the purchase-money, which had been paid 
into ct., in stock & payment of the dividends to 
himself. ‘The co. then brought to the knowledge 
of the ct. that petitioner had mortgaged & other- 
wise incumbered his life estate, & suggested that 
the incumbrancers should have been served & the 
petition stood over for that purpose. Semble: 
unnecessary to serve the incumbrancers, petitioner 
being mtgor. in possession quite undisturbed by 
the incumbrancers.—Re HUNGERFORD, Re RUGBY 
& STAMFORD RAILWAY ACT, 1846 (1855), 1 K. & J. 
413; 1 Jur. N.S. 845; 69 E. R. 520. 


Annotation :—Distd. Re Hatfield's Estato, Re Leeds Water- 
works Acts, 1862, 1856 (1861), 29 Beav, 370. 


848. -|— Upon a petition for 
payment to petitioner of the income of a fund 
arising from the sale of land to a railway co., 
petitioner being in possession at the time of the 
sale as tenant for life, subject to mtges. created 
by himself, the ct. will make an order, without 
requiring the mtgees. to be served with the 
petition. But semble: such service could not 
have been dispensed with, in case the tenant for 











1483; 32 B. C. R. 78.—CAN. 


PART VI. SECT. 7. 

b. Ejectment—Necessilty for notice.) 
—Pitf. (mtgee.) covenanted with deft. 
(mtgor.) that no sale of the land & 
premises or any lease should be made 
until one month’s notice in writing 
should be given :—Held: deft. wags 


. whose security 


damages for tres- 
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life had been out of possession at the date of the 
sale.—Re HUNGERFORD’s TrRUsT (1857), 3 K. & J. 
455; 69 E. R. 1188. 


Annotation :—Folld. Re Gore Langton's Estat S75 
Ch. App. 328. 6 es (1875), 10 


849. Liability for repair of sea bank—Mortgagor 
not in actual possession—In receipt of rents & 
profits.|—A mtgor. not in actual possession but in 
receipt of the rents & profits of lands charged with 
repair of a sea bank is liable for default of repara- 
tion.—R. v. BAKER (1867), L. R. 2 Q. B. 621; 36 
L. J. Q. B. 242; 31 J. P. 692; 15 W. R. 1144, 

850. Recovery of possession of land—Procedure 
by action—Not originating summons.]—Ii1.1, v. 
STEPHENS (1887), cited in Halsbury’s Laws of 
England, Vol. XXI., p. 151. 

Annotation :—Folld. Wallis v. Griffiths, [1921] 2 Ch. 301. 


851. Enforcement of restrictive covenants— 
Against mortgagee—& purchase from him—Build- 
ing estate.|—-On the sale of a building estate in lots 
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the purchaser of each lot entered into a covenant 
with the vendor & with the purchasers of the other 
lots not to build upon his lot beyond a specified 
building line. The purchaser of one lot mortgaged 
a part of his lot. The mtgee. had notice of the 
covenant, but no express restriction as to the use 
of the land was imposed on him by the mtgor. 
The mtgee. afterwards foreclosed & sold the 
mortgaged land, part: of which ultimately became 
vested in defts. by purchase. Defts., as well as 
the sub-purchasers through whom they claimed, 
took with notice of the restrictive covenant :— 
Held: there was no implied obligation as between 
the mtgor. & the mtgec. restricting the use of the 
land, & the mtgor. was not entitled to onforce the 
restrictive covenant as against defts.—KING v. 
DICKESON (1889), 40 Ch. J. 596; 58 L. J. Ch. 
464; GOL. T. 7853 37 W. RB. 558. 

Mortgage of shares.]|—See CoMPANTES, Vol. IX., 
pp. 412-414, Nos. 2658-2678. 


Part VII.—Equity of Redemption. 


SEcT. 1.—IN GENERAL. 
Necessity for proviso for redemption.]-—See Part. 
T., Sect. 4, ante. 
prone for redemption.|—See Part TV., Sect. 3, 
ante. 


See, now, Law of Property Act, 1925 
85-87. 

852. Equitable estate—Transmissible as such— 
Inter vivos or on death./— ANON. (undated), 2 Hg. 
Cas. Abr. 594, n.3 22 16. R. 499. 

853. -.|—(1) Where a woman, 
mtgor., marries, & not having redeemed, dies, her 
husband is entitled to be tenant. by curtesy of the 
mtged. premises. 

(2) An equity of redemption is an estate in the 
land. 

(3) Foreclosure of an equity of redemption is 
considered as a new purchase of the Jand.— 
CASBURNE v. INGLIS (1738), 2 Jac. & W. 194 ; 
Lee temp. Hard. 390; 2 Eq. Cas. Abr. 728; 37 
BK. R. 600; sub nom. CASBORNE 1. SCARFE, West 
temp. Hard. 221; 1 Atk. 603, 1. C. 

.{nnotations :—-As to (1) Refd. Copestake vr. Hoper, [1907] 1 
Ch. 366. 4s to (2) Refd. Burgess v. Wheate, A.-G. rv. 
Wheate (1759), 1 Eden. 177; Downe vr. Morris (1844), 3 
Hare, 394; Re Hoyles, Row v. Jagy, (1911) 1 Ch. 179. 
‘As to (3) Refd. Heath vr. Pugh (1X81), 6 Q. B.D. 345, 
Generally, Refd. Cholmondeley v. Clinton (1821), 4 BIL. 1 ; 
Matthews v. Usher (1894), G8_L. J. Q. B. 988; Turner v. 
Walsh, (1909) 2 K. B. 484. Mentd. Hearle v. Greenbank 
(1749), 1 Ves. Sen. 298; Parker v. Carter (1845), 4 Hare, 
400; Stanhouse v. Gaskell (1852), 17 Jur. 157; Stone rv, 


Godfrey (1853), 18 Jur. 162; Smith v. Adams (1854), 4 
D 712: Re Norman, Thuckray v. Normun 


eG. M. & G. ; 

(1914), 111 L. T. 903. 

854. .]—Though the word heir is inserted, 
yet after forfeiture the exor. shall have the money, 
for the forfeiture has left the matter at large, as if 
no designatio were, & then certainly the exor. 


shall have the money. I conceive that a mtge. is 


(c. 20), Ss. 








ee mn 


Sem 








not entitled to a month’s notice before 
bringing ejectment. — STEVENSON 1. 
CULBERTSON (1862), 12 C. P. 79.—CAN. 

co. When maintainable—Con- 
ditions of mortgagee not performed — 
Necessity for reconveyance.}—MAHON t. 
rere ae 19 N.S. R. (7 KR. & G.) 


ag BU 





the estate; it 


PART VII. SECT. 2. 


852 i. Equitable estate—Tranam: 

ch—Ilnter vivuos or on death.}-— 
The owner of the equity of redemption 
is, ju equity, considered the owner of 
descends to his heir; 
may be made the subject of settlement 


not merely a trust, but a title in equity (Tan, 

C.B.).—Paw err v, A.-G,. (1667), Hard. 465 3 145 

Ky. KR. 551, 

Annotations :-- Conad. Burgess +. Wheate, A.-G. 1. Wheato 
(1759), L Eden, 177.) Expld. R.v. Mlldmay (1833), 5 BR. & 
Ad. 254. Consd. Downe rt. Morris (1844), 3° Hare, 304, 
Refd. Reeve v. A.-G. (1741), 2 Atk. 223. Mentd. De Bode 
a RR. (1851), 6 State, Tro NLS. 2375 Dyson A.-G., (POT) 
ye R. ate : Exquimalt & Nanalmo Ry. ¢. Wilson, [1920] 

oO. 358, 

855. —---.]-— It is true that. an equity of re- 
demption is an interest) in real estate (LACH, 
V.-C.).— LLoyp «, LANDER (1821), 5 Madd. 282 ; 
56 1. RR. 908, 

Annotations :- - Mentd. Gilbert. v. Lewls (1862), 2 John, & H. 
$525 Weise vr. Wardle (1874), L. RoI lq. UTE. 

856. -~---.}. No agreement to convey an equity 
of redemption will be binding unless in writing, 
because a ct. of equity treats the equity of re- 
demption as the land itself-- at. all events as an 
interest. in land (ROLFE, B.).— MAsSKY 0, JOHNSON 
(1847), 1 Exeh. 241; 17 J. J. Ex. 1823; 10 
L. T. Q., S, $4. 
see ana :- Mentd. Horsey v. Graham (1869), L. R. o 

CLP. 9, 


857. ----~.]-- (1) A tenant. for years under an 
agreement for Jease made subsequently to a mtge. 
on the demised property, & by which the mitgee. 
is not bound is entitled to redeem the mtye. 

(2) The cts. have construed that right to have 
the property back as an estate in the land com- 
prised in the conveyance it is just as much an 
interest. or estate as the fee simple is, & has, in 
legal phraseology become known as the equity of 
redemption (KEKEWICH, J.).—TARN v. TURNER 
(1888), 57 L. J. Ch. 452 3 58 L. T. 5583 47. LR. 
3763 affd., 39 Ch. D. 456, C. A. 

58. --—.]—SANTLEY v. WILDE, No. 1, ante. 

859. Not subject to dower.|——Husband seized in 
fee, mortgages for years, & marries, the mtgee. 
never enters ; the wife on the death of her husband 
shall be endowed.—HAMILTON (DUKE) v. MOHUN 
(LORD) (1710), 1 P. Wms. 118; 1 Bq. Cas. Abr. 


or will; Hmited in the same manner, 
& those limitations barred in tho same 
manner as the legal cstate, the mtgee. 
being considered in equity as a mere 
incumbrancer.-— BLAKE vp. FOSTER 
(1814),2 Ball. & B. 389; revad. (182%), 
4 Bi. 140, n.; 2 Mol. 357, n.— IR, 
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Sect. 2.—Nature. Sect. 3: Sub-sects. 1 & 2.) 


90, pl. 6; 1 Salk. 158; 2 Vern. 652; 24 E. R. 

319, L. C. 

Annotations :—Expld. R. ». Northweald Bassett. (1824), 2 
B. & CC. 724. Mentd. Law v. Law (1735), Cas. temp. 
Talb. 140; Wright v. Proud (1806), 13 Ves. 136; Hermann 
v., Charlesworth (1905), 74 L. J. K. B. 620. 

860. .]|—CASBURNE v. INGLIS, No. 853, ante. 
861. -|—A widow is not dowable of an 

equity of redemption.—DI1xon v. SAVILLE (1783), 

1 Bro. C. C. 3263 28 EB. R. 1160. 

Baer :—Mentd. Smith ». Adams (1854), 5 De G. M. & 








See, now, Administration of Estates Act, 1925 
(c. 23), 8. 45. 

862. Not chose in action.]—CASRURNE ». INGLIS, 
No. 853, ante. 

863. Gives rise to tenancy by curtesy.]—Cas- 
BURNE v. INGLIS, No. 853, ante. 

864. Estate subject of seisin.|—The cquity of 
redemption in this ct. is the fee simple of the land ; 
will descend, may be granted, deviscd & entailed, 
& barred by a common recovery ; which proves 
that in consideration of this ct., it is such an 
estate as there may be seisin of.—-HKURGESS v. 
WHEATE, A.-G. v, WHEATE (1759), 1 Eden, 177; 
1 Wm. BI. 128; 28 BK. BH. 652. 

Annotations :—Refd. Cholmondeley ». Clinton (1820), 2 
Jac. & W. 1; Gordon v. Gordon (1821), 3 Swan. 400; 
A.-G. v. Leeds (1833), 2 My. & K. 343; Downe v. 
Morris (1844), 3 Hare, $94; Beale ». Symonds (1853), 16 
Beav. 406. Mentd. Middicton 1. Spicer (1780), 1. Bro. 
C.C. 2013; Barclay o. Russell (1797), 3 Ves. 424 ; Craufurd 
*. Hunter (1798), 8 Term Rep. 13; Williams 9. Lonsdale 
(1798), 3 Ves, 752; Dolder v. Bank of England (1805), 10 
Ves. 352; Mackreth v. Symmons (1808), 15 Ves. 329 ; 
Laeneley  Sneyd (1822), 1 L. J. O. S. Ch. 14; 

Shelley ». Kdlin (1836), 4 Ad. & El. 582; Taylor ”. 

Haygarth (1844), 14 Sim. S$; He Reny (1847), 8 L. T. O. SS. 

476; Davall, New River Co, (1849), 3 De G. & Sm. 394 ; 

Onslow v, Wallis (1849), 1 Mac. & G. 506; Wythes ». Lee 

(1855), 3 Drew. 396; Cox v. Parker (1856), 25 L. J. Ch. 

873; Barrow v. Wadkin (1857), 24 Beav. 1; Haywood 

v is 1858), 25 Beav. 140; Masulipatam (Collector) ¢. 

Cavaly Vencata Narrainapah (1861), 8 Mou. Ind. App. 

529; Sweoting ». Sweeting (1863), 3 New Rep. 240; 

Delucherois vv. Delacherois (1864), 4 New Rep. 501; 

Brookman v. Smith (1871), L. R. 6 Exch. 291 5) 2e Gosman 

(1880), 15 Ch. 1). 67; Re Van Hagan, Sperling v. Rochfort 

(1880), 16 Ch. D. 18; Bradlaugh v. Clarke (1883), 8 App. 

Cas, 354; Gallard 0. Hawkins (1884), 27 Ch. D. 298; 

dte Bond, Panes », A.-G. (1900), 82 L. T. 612; Talbot v. 

Jevers, [1917] 2 Ch. 363, 

_ 865. Not estate in technical legal sense.|—It 

Is &® misapplication of words to call an equity of 

redemption an estate in the proper technical legal 

sense.-—PaGEeT v. EDE (1874), L. R. 18 Eq. 118; 

Annotations :—Refd. Re Hawthorne, Graham tv. Massey 
(1883), 23 Ch. D. 7435) British South Africa Co. ». De 
Beers Consolidated Mines (1910), 80 lL. J. Ch. 65. 


866. Distinguished from equity to redeem — 
After failure to exercise contractual right of 
redemption.]|—-KREGLINGER v. NEW PATAGONIA 
MkaT & COLD STORAGE Co., LTp., No. 20, ante. 

Liability to tithe rentcharge.|—-See ECCLESIASTI- 
CAL Law, Vol. XIX., p. 481, No. 3398. 

Whether assets in hand of personal representa- 
atl ag EXxEcuTorRS & ADMINISTRATORS, Vol. 
AXITT.. p. 340, Nos. 4048-4049; p. 346, Nos. 
4120-4142. 

Right of grantor of bill of sale.]|—See BILLs oF 
SALE, Vol. VII., p. 132, Nos. 754-755. 

Whether subject to heriot custom.]—See Copy- 
HOLDs, Vol. XIII., p. 97, No. 1236. 








PART VII. SECT. 3, SUB-SECT. 1. 


VICK AT Brae eee} BUCKNELL, 0. 
(Eq.) 34.—AUS. Seg ae 


869 ii. ———_.]—A mtgee. of land ad- 


9 redeem it 
joining a highway is ouv of the persons 


612.—CAN. 


Doe d. 


in whom the ownership of it is vested for 
the purpose of Consolidated Municipal _ rt. 
Act, 1892, s. 550 (9), & as such is 
entitled to pre-emption thereunder, IND. 
subject to the right of the mtgor. to 

along with the f 
Broun v. Buswnry (1894), 25 O. R. 


MoRTGAGE. 


Disposal inter vivos & devolution.]|—See Sect. 6, 


post. 


Necessity for equity of redemption in mortgage.] 
—See Part I., Sect. 4, ante. 

Rights & liabilities of mortgagor.|—See Part 
VITI., post. 


Sect. 3.—WHO MAY REDEEM. 
SuRn-SEcT. 1.—IN GENERAL. 

See Yaw of Property Act, 1925 (c. 20), ss. 85-87. 

867. General rule— Any person interested.| — 
(1) A mtgee. is not bound to convey the legal 
estate in the mtged. property & to deliver up the 
title deeds to a person from whom he has accepted 
payment of principal, interest & costs, if that 
person has only contracted to purchase a part of 
the mtged. estate & has not accepted the title. 
On tender by a person having partial interest 
giving a right to redeem the mtgee. is bound to 
convey, but the conveyance should reserve the 
equities of the other persons interested. 

(2) Any person interested in the equity of 
redemption is entitled to redeem (LORD HATHER- 
LEY, ©.). 

(3) It would be very mischievous to mtgecs. if 
the ct. were to hold that they were bound to 
inquire into the titles of all the persons who have 
got other interests in the equity of redemption 
(LORD HATHERLEY, (".).—PEARCE 1. MORRIS (1869), 
5 Ch. App. 227; 301. J. Ch. 342; 22 L. T. 190 ; 
18 W. R. 196, L. C 
«Innolations : ~As to (1) Consd. Hall v«. Heward (1886), 32 

Ch. LD. 430. Refd. Magnus v. Queensland National Bank 

(1887), 86 Ch. D. 25; Kinnaird v. Trollope (1888), 39 

Ch. D. 6386; Flint o Howard, [1893] 2 Ch. 5643; Corbett ¢e. 

National Provident. Institution (1900), 17 T. lL. R. 53 


ig to (2) Folld, Tarn 7. Turner (1888), 39 Ch. D. 456. 
As to (3) Refd. ‘Tarn v. Turner (1888), 39 Ch. D. 456. 


868. Right confined to mortgagor & his heirs-— 
In absence of collusion.|-—Mtgor. or his heirs only 
can sue the mtgee. for an account & redemption, 
unless if can be shown that there is collusion 
between them & the intgees.— WHITE v, PARNTHER 
(1829), 1 Knapp, 179; 12 KB. R. 288, PP. C. 

869. The mortgagor. |—-CLARKE v. JEVON (1684), 
Freem. Ch. 89; 22 K. R. 1076. 

870. Party with interest foreclosed --Under fore- 
closure suit—-Subsequent accrual of interest in same 
estate—— From stranger to foreclosure suit.|—A 
party to a suit in which a decree of foreclosure has 
been made in the absence of another party in- 
terested in the estate whose interest was not 
disclosed on the pleadings is, notwithstanding the 
imperfection of the suit, bound by the decree of 
foreclosure. <A party to a foreclosure suit whose 
interest is thereby foreclosed, & who afterwards 
becomes entitled to an interest in the same estate, 
by devise or otherwise, from another person who 
was not a party to the foreclosure, may bring his 
bill of redemption. Relief will not be given in 
such a case on a claim for redemption, stating 
only that plitf. is entitled to the equity of re- 
demption under certain instruments, but not 
stating any of the proceedings in the suit for fore- 
closure, or the grounds on which pltf. seeks to set 
it aside.—BrRom1TT v. Moor (1851), 9 Hare, 374 ; 
22 L. J. Ch. 129; 68 E. R. 552. 

Annotation :-—Mentd. Goode v. West (1851), 9 Hare, 378. 





869 iii. ——-.]— ErusaPpra MUDALIAR 
COMMERCIAL & LAND MORTUAGE 
BANK (1899), I. L. R. 23 Mad. 377.— 


d. Party with interest foreclosed — 
Under foreclosure suil.}--READ ¢. 
Smiti (1867), 16 Gr. 52.—-CAN. 


mtge.— 


-~ 
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871. Any 


interest in default. 


due to them respectively ; 


affect any 


amount from the debtor. 
interest would be at 


App. 204; 38 L. J. Ch. 220; 
W. R. 885, LC, 


Annotations :~ Refd. Kurbes vr. Jackson (1882), 19 Cho D. 
Mentd. Bateson v. Gosling (1871), Lh. Ro 7 LP. go: 
pa eNO MN, Whitehouse v. Edwards (1887), 37 Ch. D. 


Ol 5. 


Necessary parties to action to redeem.) - See 


Sect. 8, Sub-sect. 4, A., post. 


Necessary parties to foreclosure action.) —Sece 


Sect. 5, sub-sect. 5, post. 

aoe inter vivos & devolution.| —See Sect. 6, 
post, 

Mortgagor of shares.|—See COMPANIES, Vol, IX,. 
pp. 412-418, 425, Nos, 2058-2061, 2748. 








Seed 


SUB-SECT, 2.—ON BANKRUPTCY OR INSOLVENCY 
OF MORTGAGOR. 

See Law of Property Act, 1925 (c. 20), ss. 85-87, 

872. Mortgagor —May not redeem.|-—Bill by the 
assignee of a person, who had made a general 
conveyance in trust for his creditors, & afterwards 
taken the benefit of an insolvent act, in respect 
of the surplus against the assignee, the trustee & 
the mtgees., dismissed with costs. 

A bkpt. cannot file a bill certainly. He does not 
want a bill against his assignees ; but) where he 
has a clear interest & the assignees refuse, the 
Lord Chancellor will, upon petition, & an offer 
of indemnity compel them to let him use their 
names (ARDEN, M.}.).-—-SPRAGG t. Binkles (1800), 
5 Ves. 5833 31 i. RR. 751s subsequent proceedings, 
sub nom. TROUGHTON v. BINKES (1801), 6 Ves. 573. 
Annotations :-—Distd. Fray rv. Drew (1865), Tf 1. T. 740. 

Refd. Benfield vr. Solomons (1803), 9 Ves. 775; Heath vr. 

Chadwick (1348), 2 Ph. 649; Rochfort rv. Buttersby 

(1849), 2 H. L. Cas, USS. Montd. smith o. Moffatt (186%), 

L. H. 1 Eq. 397. 

873. May petition for redemption. ~- On re- 
fusal of assignee.!—Spracc r. BINKES, No. 872, 
ante. 
874. —-_— Bankruptcy prior to purchase of 
mortgaged estate.|——Where a bill is filed by a bkpt. 
for redemption ot real estate, which he had pur- 
chased & mortyaged, a plea that plitf. is an un- 
certificated bkpt., & that all his real estates were 
duly conveyed by the comrs. to the assignees, by 
indenture of bargain & sale, bearing date anterior 
to the time of his purchasing the estate in question, 
cannot be sustained.—Wk0OE v. CLAYTON (1839), 
9L. J. Ch. 107; 4 Jur. 82, L. C. 

875. Creditor.]— FRANCKLYN v. FERN (1740), 


Barn. Ch. 30; 27 E. R. 542. 
Annotation :—Apld. Troughton r. Binkes (1801), 6 Ves, 573. 


a ee ene ee cet ec 
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e. Trustee in bankruptcy.) —MATHEWS# 
v. rN aia (1855), C. R. 2 A. C. 230. 


B. sold the 
tao others. 





person liable for interest.) —B 
mtge. deed the debtor covenanted to pay arinelpal 
interest, & a surety covenanted to pay the 
The debtor afterwards, by 
deed, assigned his property to a trustee on trust 
to sell & divide the proceeds amongst his creditors ; 
the creditors releasing the debtor from the debts 
but there was a pro- 
viso in the deed that nothing therein should 
right or remedy which any creditor 
might have against any other person in respect of 
any debt due by debtor :—Held: this deed only 
amounted to a covenant not to sue the debtor, & 
the surety was not released, but the surety could 
pay off the principal to the creditor & recover the 
Where there is a mtge., 
of course, any person under a liability to pay 
liberty to redeem (LORD 
HATHERLEY, C.).—CGREEN v. WYNN (1869), 4 Ch. 
20 1, PT. Wks 17 


liability. 


f. -J—A. held a 

| deed, & assigned it absolutely to B., 
but for the purpose of security only. 
roperty to C., & C. sold | & waa held entitled, in the absence of 


» before his purchase had 
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876. ——— In deed of arrangement—Not entitled 
——Except in special cases.|—Creditors under a deed 
of trust cannot have a decree for redemption 
against a mtgee., unless a special case, as collusion ; 
that the trustee refuses, etc. In this case the bill 
by creditors prayed, not a redemption but a sale ; 
to which the mtgee. would not consent, but sub- 
mitted to be redeemed, & the bill was dismissed. 
—TROUGUTON v. BINKES (1801), 6 Ves. 573; 31 
Ki. R. 1202. 

-tnnolations :—Apld. White v. Parnthor (1829), 1 Knapp, 

179; Gordon ©. Horsfall (1846), 5 Moo, PLC. CO. 38s. 
td. Kray v. Drew (1865), tf Jur. N.S. 180°;) National 
Bank of Australasia rv. United Hund-ineHand & Band of 
Hope Co. (1879), 4 App. Cas. 391. 

In bankruptcy.|—See BANKRUPTCY & IN- 
SOLVENCY, Vol. V., p. 1018, Nos. 8810-8312. 

Trustee in bankruptcy.|——See Bankruptcy & 
INSOLVENCY, Vol. LV., p. 371, Nos. 34206-3434. 

877. Joint mortgage of wife’s property——Bank- 
ruptcy of husband —Right of wife to redeem— 
Subject to right of assignees.|-~-At the hearing of a 
suit instituted by the wife of a bkpt. for redemption 
of a mtge. executed by the husband & wife of the 
wife's real estate, the assignees of bkpt., who were 
co-defts. with the mtgee., disclaimed their right: 
to redeem, & a decree was made giving the first 
equity of redemption to the wife. After this 
decree, the Comr. in Bkpey. allowed the mtgee. to 
prove against the estate of bkpt. for the full 
amount of his principal & interest. Upon appeal 
to the Lord Chancellor +--Held : the disclaimer of 
the assignees operated only in acceleration of the 
wife's right to redeem, but if she did not exercise 
the right, then, the purpose for which the dis- 
claimer was given having ceased to exist, the 
axsignees’ equity of redemption would continue 
as before. Consequently, the mtgee. could only be 
admitted to prove, subject to the condition that 
in the event of the bill being dismissed as against 
him, the interest of bkpt. in the mtyed. premises 
should be sold, & proof admitted for the residue of 
the mtge. debt, after deducting the proceeds ¢ or, 
in the event of redemption by the wife, the proof 
should be admitted subject to the same being 
expunged, or remaining wholly or partially for the 
benefit of the person paying the mtge. debt. 

Explanation of the rule that. a dismissal of a 
bill for redemption operates as a decree for fore- 
closure. 

If the bill of the party entitled to it be dismissed 
& that dismissal precludes any further claim, then 
the equity of redemption ceases to exist merely 
for the reason that it is no longer capable of being 
enforced. Bat that only applies to the individual 
who has filed the bill, & it would be impossible upon 
that ground, & on the effect of that reasoning, to 
say that the right to redeem bclonging to deft., the 
equity of redemption of deft. is equally lost (LORD 
WESTBURY, (.).— He GLEAVES, 2 p. PAINE (186%), 
$ De G. J. & Sm. 4586: $2 L. 3. Bey. 653; 8 1. T. 
190; 9 Jur. N.S. 7013 11 W. RR. 558; 46. RR, 
712, L. ©. 

878. Beneficiaries under secret declaration of 
trust.;— The solr. to a trust misappropriated the 
trust fund & subsequently signed a secret declara- 
tion of trust stating that he had appropriated 
property of his own in mtge. to defts. to meet the 
He died insolvent, & the beneficiaries 
now claimed to redeem the mtge. :—Held: they 
were entitled to do so.—RADCLIFFE v. ABBEY 
Roap & St. JoHN’s Woop PERMANENT BUILDING 








treats 


no notice that the bond to B. was a 
Kecurity merely. having become 
bkpt., his assignee applied to redeein, 


bond for a 


any evidence that C. was a purchaser 
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, Ay B. & C.] 
SocreTy (1918), 87 L. J. Ch. 557; 119 L. T. 612; 
62 Sol. Jo. 667; [1918-19] B. & OC. R. 84. 


SuB-SECT. 3.—INFANTS, LUNATICS AND PERSONS 
OF UNSOUND MIND. 


Infants.]|—See INFANTs, Vol. XXVIII., p. 195, 
No. 583. 

Lunatics.|}—See Lunatics, Vol. XXXIITI., p. 
168, No. 542. 


SuB-sEcT. 4.—JUDGMENT CREDITORS. 


See Law of Property Act, 1925 (c. 20), ss. 85-87. 

879. Entitled to redeem—Mortgagee with notice 
of judgment.]—Lands charged with a judgment 
were sold to a purchaser who had notice of the 
judgment; the purchaser afterwards bought in 
mtges. to protect his purchase :—Held: the judg- 
ment creditor paying those mtges. which are 
precedent to his judgment, shal] be admitted to 
redeem.—-BACON v. ASHBY (1678), Cas. temp. 
Finch, 366; 23 Wi. BR. 201. 

880. ——.] — GRESWOLD wv. 
(1685), 2 Cas. in Ch. 1703; 22 EK. R. 898. 
Annotations :—Apld. Ingram v. Pelham (1752), Amb. 153; 

Toulmin v. Steere (1817), 3 Mer. 210. Consd. Manks +. 

Whiteley, (1911) 2 Ch. 448. Refd. Watts ©. Syines (1851), 

1 De G. M. & G. 240; Adams v. Angell (1877), 6 Ch. D- 


881. ——— Priority of assignee in bankruptcy.|— 
A. in 1692, confessed a judgment, but it was not 
to take place till after the death of a woman who 
lived till 1726 ; the estate subject to this judgment 
descended to B., who mortgaged it to deft.; & 
in 1721 became a bkpt., five years before the 
judgment was to take place :— Held: the repre- 
sentative of judgment creditor, & not the assignee 
under the commission, is entitled to redeem the 
mtge., & to have the estate of A. exoncrated out 
of B.’s cstate, if sufficient—STONEHEWER vv. 
THOMPSON (1742), 2 Atk. 440; 26 K. R. 665, L. C. 

82. ——-- Must take out execution—Leasehold 
estate.|—A judgment. creditor, before he is entitled 
to redeem a mtge. of a leasehold estate & bond 
creditor, must take out execution.—SuIRLEY v. 
Watts (1744), 8 Atk. 200; 26 KB. R. 97. 
Annotations :—Refd. Scott. v. Scholey (1807), 8 East, 467. 

Mentd. Leith v. Pope (1780), 2 Dick. 575. 

883. -|—Before exccution on a judgment 
obtained against D. on an action upon a promise 
of marriage, he by mtgo. conveys his whole eftects 
to deft. ; the ct. would carry it no further than to 
allow pltf. to redeem deft.—KING v. MARISSAL 
(1744), 8 Atk. 192; 26 HK. R. 912, L. CG. 

Annotation :—Apld. Shirley vo. Watts (1744), 3 Atk. 200. 

884. -|— An equity of redemption of a 
mtge. in fee is not equitable assets, at least, as 
against judgment creditors ; who have a right to 
redeem.—SuaARPE +. SCARBOROUGH (EARL) (1799), 
4 Ves. 538; 31 KE. R. 276, L. C. 

Annotation :--~Refd. Dollond ». Johnson (1854), 18 Jur. 767. 


MARSHAM 











for valuc.—-CHERRY v. MORTON (1860), 
8 Gr. 402.—CAN., 
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888 ji. Entitled to redeem.}---In a suit 
to redeem, pitf, was a judgment 

oreditor with execution in the hands a 
of the sheriff against the Jands of deft. juc 
8., which lands were subject to a mtge. 
L., whose exors. were also defts. 
At the hearing the ct. declared pltf. 
entitled to the same relicf as upon a 


prior mtgve. 


CHAMBERLIN ©. SOVAIS (1881), 28 Gr. 


404.— CAN. 





usurious 


p 
be 


bill by a puisne inoutnbrancer against 
a 


g: Usurious 
Where a mtge. had been made, upon 
agreement :—Jield;: a 
ment creditor of the mtgor. was 
entitled to file a bill to red 
eying the amount actually advanced 
ore the expiration of the time 
appointed for payment.—ISHERWOOD 


MortTGAGE. 


885. —— Judgment not affecting land at date 
of foreclosure decree—Charge acquired on land by 
writ of elegit.|—-Judgment creditors of a mtgor.. 
whose judgments do not afiect the mtged. land 
at the date of the decree in a foreclosure suit, are 
entitled to redeem, if they acquire a charge on the 
lands by issuing writs of elegit, & obtaining a 
return from the sheriff, within six months from 
the date of the decree.—MILDRED v. AUSTIN 
es L. R. 8 Eq. 220; 20 L. T. 939; 17 W.R. 
638, 

Annotation :—Consd. Cork v. Russell (1871), L. R. 13 Eq. 210. 

886. Action for redemption & foreclosure.]| 
—On a bill filed against mtgees. & mtgor., who 
was also a judgment creditor who had issued a 
writ of elegit against the goods & hereditaments of 
judgment debtor, but the execution of which in 
consequence of the mtges., could not be proceeded 
with, for accounts, redemption, & foreclosure, the 
ordinary redemption & foreclosure decree was 
made, notwithstanding Judgments Act, 1864 
(c. 112).—-BrECKETT v. BUCKLEY (1874), L. R. 17 
Hq. 435; 22 W. R. 204. 

Whether necessary parties to foreclosure action.| 
—See Nos. 2960-2968, post. 

Liability of equity of redemption to execution.|— 
See Sect. 7, post. 





SUB-SECT. 5.---AS BETWEEN IJUSBAND AND WIFE. 


See Law of Property Act, 1925 (c. 20), ss. 85-87. 
887. Mortgage of lands subject to articles for 


' settlement—Death of husband without executing 


settlement—Mortgagee without notice—Right of 
wife to redeem.|—HAYMER v. HAYMER (1678), 2 
Vent. 348; &6 E.R. 476, 
Annotation -—Consd. Jones v. Meredith (1739), 2 Com. 661. 

888. Mortgage to secure debt of husband — 
Settlement of equity of redemption on wife—Bank- 
ruptcy of husband.|—Jie GLEAVEs, Ha p. PAINE, 
No. 877, ante. 

Joint mortgage.|—-See HUSBAND & WIFE, Vol. 
AXVIT., p. 158, Nos. 1279-1282, 

Husband’s equity of exoneration.|—See HusBann 
* Wirs, Vol. XAVII., pp. 153-157, Nos. 1236- 

78. 

Repayment by husband—Right to recoupment.| 
—See HUSBAND & WIFE, Vol. XXVII., p. 148, 


| No. 1197. 


SuB-SECT. 6.—ON DEATH OF MORTGAGOR. 
A. Mortgagor Dying before 1898. 

See, generally, Exicurors, Vol. XXATIT., pp. 
307-317, Nos, 3720-3817. 

889. Heir at law — On presumption of death of 
mortgagor.|—-ANON. (undated), 2 Eq. Cas. Abr, 
5904, n.; 22 H.R. 408. 

890. .|-——-MASTEN v. COOKSON (1734), 
2 Kq. Cas. Abr. 414; 22 BE. R. 352. L. C. 

891. ----— Of devisee of equity of redemption. |— 
COOPER v. COOPER (1689), Nels. 1583 ; 21 E. R. 813. 

92. -|— DUNCOMBE v. HIANSLEY (1720), 
3 PP. Wms. 333, n.; 24 E. R. 1089. 














v. Dixon (1855), 5 Gr. 314.—CAN. 

h. cd: to benefit of collateral 
securities. |—A judgment creditor com- 
ing in to redeem a intge. incumbrancer 
is entitled, upon payment of the 
amount due to the mtgee., to an assign- 
ment not only of the mtged. premises, 
but of all collateral securities, whether 
the same be subject to the lien of the 
creditor under the judgment or not.— 
ea ie v. CAMERON (1857), 6 Gr. 290. 


the mtgor.— 





transaction. ] — 


eem upon 
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Pers —-]— A suit for the redemption of a 
ge. having been instituted by a party claiming 
as heir-at-law of the mtgor., who had died intestate, 
against a party who also claimed to be the heir-at- 
law, & who had got possession of the estate by 
obtaining an assignment of the mtge. term after 
notice of pltf.’s. claim; the ct., at the hearing, 
made an Immediate decree for redemption, refusing 
deft. an issue to try the pltf.’s title, although it 
depended upon a long & complicated pedigree, the 
pedigree being established to the satisfaction of 
the ct. by documentary evidence, & deft. having 
entered into no evidence in support of his own 
claim to the heirship. Semble: the et. would 
have in like manner refused an issue had the pitf. 
made out only a primé facie case in support: of his 
title, inasmuch as deft., having obtained possession 
as mtgee., was, in this suit, to be considered as 
filling that character only, & a decree against. him 
in that character would not. preclude him from 
asserting his title as heir-at-law in another pro- 
ceeding.—LLoyp rv. Walt (1842), 1 Ph. G1; 6 
Jur. 455 41 BK. R. 554, 1... 

Annotation :—Mentd. Lancashire +. Lancashire (1847), 1 

De G, & Sm. 283, 

894. Devisee—Term.]—SAUNDERS 1. 
(1716), 8 Vin. Abr. 156, I. C. 

895. General] devise of all realty—Direction 
to executor to pay mortgage-—Terms preserved for 
benefit of beneficiary.|— Land mortgaged for two 
several terms of one thousand years, was after- 
wards settled to A. in tail, remainder to B. in 
tail, remainder to A. in fee, whereby A. & B. had 
successively an equity of redemption incident to 
their estates. A. by his will appointed the mtge. 
to be paid off, & the terms to be assigned to M. & 
by the same will devised all his lands being seised 
of other lands in fee to C. & his heirs. A. & B. 
both died without issue, whereby the estate tail 
was spent ; & upon a question, whether the equity 
of redemption passed to M. by the will of A. & was 
thereby severed from the reversion :~ -J/eld : it 
did not; & M. stood only in the place of the 
mitgee.. & was liable to be redeemed by C.— 
AMHERST v. LYTTON (1729), 5 Bro. Parl. Cas. 
254; Mos. 211; 2 H.R. 661, H. L.3 affg. S.C. 
sub nom. AMMURST t. LITTON, LITTON v. AMMURST, 
1] Barn. kh. B. 217, L. C. 

Annotations :— Refd. Lytton «. Lytton (1793), 4 Bro. Co. 

441. Mentd. Shefileld », Orrery (1745), $ Atk, 282. 

896. Personal representative .— Not entitled.|.— 
The administratrix of a mtgor. of real estate, who 
has died intestate & without heirs, cannot alone 
file a bill to redeem the mtged. property.-— 
CATLEY v. SAMPSON (1864), 33 Beav. 5513; 4 New 
Rep. 205 5 34 LL. J. Ch. 96) 3 10 |. TT. 51M: 10 
Jur. N.S. 998; 12 W. R. 9275 55 I. R.A. 
Annotation :—Distd. Hall vr. Heward (1886), 32 Ch. D. 430, 

897. —— —--.'—Where a plitf. being one of 
six tenants in common, beneficially interested 
under the will of a testator who died in 1839, in an 
estate which was subject to a charge & was devised 
by a testator to trustee charged with the payment 
of debts, in 1852 obtained letters of administration 
with the will annexed, & in 1856 filed a bill for 
redemption, in which the other tenants in common 
refused to join as pitfs. & were made defts., which 
bill contained no statement as to the condition of 
the assets, & afterwards before decree, took the 
benefit of Insolvent Debtors Act :—Held: in a 
suit so constituted, pltf. had no right to a decree 
for a redemption.—Fray v. DREW (1865), 11 
L. T. 730; 11 Jur. N.S. 130; 13 W. R. 367. 

898. On conversion of real estate.|—Con- 
veyance of the equity of redemption of real estate 
to trustees, for sale, for the benefit of creditors 


ILAWKINS 








347 


of the author of the deed & upon trust, if there 

should be any surplus, to pay the same to him, 

his exors., administrators, & assigns, to & for his 

& their own absolute use & benefit :—Held: to be 

a conversion of the real estate into personalty, as 

between the real & personal representatives of the 

author.—GRIFFITH v. RICKETTS, GRIFFITH 2. 

LUNELL (1849), 7 Hare, 209; 19 L. J. Ch. 100; 14 

Jur. 166; 68 E. R. 122. 

-Innotations :—Mentd. Hopo vr. Liddell (1855), 7 De G. M. & 
G. 3381; Clarke ¢. Franklin (1858), 4 K. & J. 257; Lee ". 
Angas 88), L. R. 2 Eq. 49; CHissold ¢, Cork (1872), 27 
L. T. 143; Jones vr. Jamos (1878), 39 L. T. 543. Ae Grim- 
thorpe, Beckett r. Grimthorpe, [1908] 1 Ch. 666. 

See, further, Equity, Vol. XX., pp. 335-402. 

: Mortgage of realty & personalty— 

Heir at law unknown.]—RKcal & personal estate 

were mortgaged together. The mtgor. died 

leaving a will of personalty, but intestate as to 
real estate. It was not known who was the heir- 
at-law & the mtgee. never entered into possession. 

The extrix. of the mtgor. claimed to redeem the 

whole of the mtged. property which claim was 

resisted by the mtgee. who insisted that her only 
right was to redeem the mtged. personalty on 
payment. of a proportionate part of .the mtge. 
debt. The extrix. brought an action for redemp- 
tion & Bacon, V.-C., made a decree for the usual 
accounts as against. a mtgec. in possession, direct- 
ing that on payment of what was found due the 
mtgee. should convey & assign the mtged. pro- 
perties, real & personal, to pltf., subject to such 
equity of redemption as might be subsisting 
therein in any other person or persons. Deft. 
appealed :—Held: (1) this decree was right, for 
that the owner of the equity of redemption of one 
or two estates comprised in the same mtge. cannot 
insist on redeeming that estate separately, & 
cannot. be compelled to redeem it: separately, his. 
right. being to redeem the whole, subject to the 

equities of the other persons interested ; (2) 

although the heir-at-law, if known, ought to have 

been a party, the ct. would not delay making a 

decree until he was ascertained & made a party.-— 

HALL v. Hewarp (1886), 82 Ch. DD. 4803 55 

ln. J. Ch. 604; 541. T. 810; 34 W. RR. 571, C. A. 

Annotations »- Refd. Kinnaird v. pulley (1889), 42 Ch. DD. 
610; Heath » Chinn (1908), 98 L. T. 855. Mentd 
Ledbrook 7. Pasaman (1888), 57 L. J. Ch. 865; Carlton 
Main Collory Co. », Clawley, [1017] 2 K. 1B. O00. 

Equity of redemption in _ copyholds.| — See 
CovyHoutps, Vol, XIIL, pp. 114, 151, Nos. 1449- 
1454, 1967. 

Devolution of equity of redemption.| — See 
Sect. 6, post. 


RB. Mortgagor Dying after 1807 and before 1926. 


See Land Transfer Act, 1897 (c. 65), as. 1, 2, 24, 
repealed by Law of Property Act, 1922 (c. 23), 
8. 156 (ii.), Land Registration Act, 1925 (c. 21), 
s. 147; Exercurors, Vol. XXIII, p. 317, Nos. 
3818, 3819. ' 

900. General rule.|—Jic Harnowny & PAINE’'s 
CONTRACT, [1902] W. N. 137. 

901. Equitable estate in  copyholds.| ——- An 
equitable estate or interest in copyholds devolves, 
on the death of the owner, on his personal repre- 
sentatives as if it were a chattel real vesting in 
him or them.—Re SOMERVILLE & TURNER'S CON- 
TRACT, {1903] 2 Ch. 583; 72 L. J. Ch. 727; 89 
L. T. 405; 52 W. R. 101; 47 Sol. Jo. 727. 

Devolution of equity of redemption.| — See 
Sect. 6, sub-sect. 1, poat. 





C. Mortgagor Dying since 1925. 
See Administration of Estates Act, 1926 (c. 23), 
ss, 1-3, 33, 39. 
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Sect. 3.—Who may redeem: 
eub-sects. 7,8 & 9.] 


D. Administrator as Mortgagor. 
Redemption by administrator de bonis non.|— 
See ExecuTors, Vol. XXIII., p. 192, No. 2207. 
Devolution of equity of redemption.|—See 
Sect. 6, post. 


Sub-sect. 6, D.; 


SuUB-SECT. 7.—PART OWNERS. 

Sce Law of Property Act, 1925 (c. 20), ss. 85-87. 

902. General rule— No right to redeem part 
separately.|—WELMAN v. WARREN (1709), 2 Kq. 
Cas. Abr. 595; 22 HK. R. 500, L. C. 

908. ————.|—— REYNOLDS v. LOWE (1748), 
cited in 1 Hov. Supp. p. 280; 34 E. R. 789, L. C. 

904. -|—Two estates being mortyaged 
together, on the death of the mtgee., the equity of 
redemption of the one devolves on A., that of 
the other on B.; B. is a necessary party to a bill 
by A. for a redemption. 

The owner of part of the estate in mtge. cannot 
Separately redeem his part. The imtgeec. is 
entitled to insist, that the whole of the mtged. 
estate shall be redeemed together; & for this 
purpose that all the persons interested in the 
several parts of the estate as mtgors. should be 
made parties to the bill seeking the account & 
the redemption (PLUMER, M.R.).—CHOLMONDELEY 
(MARQUIS) v. CLINTON (LORD) (1820), 2 Jac. & W. 
1; 37 E. BR. 527; on appeal (1821), 4 Bli. 1, H. LL. 
Annotations :-—Reftd. Pearce ». Morris (1869), 5 Ch. App. 

227; Bolton vo. Salmon, (1891) 2 Ch. 48. Mentd. Dillon 

®% Parker (1822), Jac. 505; Bonnett v. Colley (1832), 5 

Sim. 181; Ashton », Milne (1833), 6 Sim. 369; Doe d. 

Pilkington ov. Spratt (1833), 5 B. & Ad. 731; Leith «. 

Irvine (1833), 1 My. & K. 277; Parrott © Palmer (1834), 

3 My. & K. 6382; Grenfell v. Girdlestone (1837), 2 Y. & 

C. Kx. 662; Bont » Young (1838), 2 Jur. 202; Sturgis 

® Champneys (1839), 5 My. & Cr. 97; Davies +. Quarter- 

nan (1840), 4 Y. & C. ix. 257 5 Anderson v. Wallis (1842), 

121. J. Ch. 291; Boidell v, Golightly (1842), 12 L. J. Ch. 

187; Sayer v. Wagstat? (1843), 2 ¥. & C. Ch. Cas. 230; 

Karre, Sheritfo, Dykes v. Farr (1845), 4 Hare, 12 ; Fulham 

vv. M'Carthy (1848), 1 H. L. Cas. 7083; Baboo Kasi Persad 

Narain », Mussumat Kawalbasi Kooer (1851), 5 Moo. Ind. 

App. 146; A.-G. ve. Murdoch (1852), 1 De G. M. w i. 26 5 

Stone vo. Godfrey (1854), 6 Doe G. M. & G. 76; Cottrell a. 

Hughes (1855), 3 C. L. R. 4963 Penny ov. Allen (1857), 

7DeQ.M.& G. 4095 Robertson v, Norris (1858), 1 (iif. 

421; Wing vw. Angrave (1860), 8 H. L. Cas. 183; Hornby 

® Toxteth Park Burial Board (1862), 31 Beauv. 52: 

Marshall v. Suilth (1865), 5 Gif, 37; Warner +. Jacob 

(1882), 20 Ch. DD. 220; Magnus 7. Queensland National 

Bank (1887), 36 Ch. DD. 25; Farrar ¢. Farrars (1888), 40 

Gh. DD. 3805: Soar ev, Ashwell, (1803) 2 Q. B. 390; Turner 

vo. Walsh, (1900) 2 K. B. 484. 

905. ———-- --——.|—HIALL v. H&wanp, No. 899, 
ante. 

906. Right to redeem whole—Subject to equities 
of parties interested.|— PEARCE v. Morris, No. 867, 
ante. 











MorRTGAGE. 


907. Tenants in common — Right of one to 
redeem—Redemption as assignee of other tenant. |-— 
Tenant in common of a moiety having obtained 
a decree for redemption of his moiety, afterwards 
takes a conveyance of the equity of redemption 
of the other tenant in common, & then files a 
supplemental bill for a redemption as to that, 
stating that a prior conveyance of that equity of 
redemption by the assignees of that tenant in 
common who had been a bkpt., & in which con- 
veyance bkpt. had joined, was void as against 
bkpt., having been improperly made. Bill dis- 
missed, being supported by the evidence of bkpt. 
alone.—WauvuGH 17. LAND (1815), Coop. G. 129; 
35 KH. R. 503, L. C. 











908. ——-.|—-HALL v. HEwarp, No. 899, 
ante. 
909. -] — Where a mtgee. is also 


tenant for life of the mtged. estate, Stat. Limita- 
tions does not begin to run against the mtge. title 
until his death, & the same rule applies where the 
mtgee. is a tenant in common, with others, of the 
mtged. estate. 

One tenant in common of the equity of 
redemption may redeem (LORD COTTENHAM, C.). 
—WYNNE v. STYAN (1847), 2 Ph. 303; 41 E.R. 
959, L. ©. 

Right of purchasers of parts on consolidation. |— 
See Nos. 913, 914, post. 


SuB-SECT. 8.—PURCHASERS OF EQUITY OF 
REDEMPTION. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

910. Under contract to purchase—-Whether en- 
titled to redeem.|—When a bill for specific per- 
formance is filed by a person who has contracted 
to purchase the absolute legal & equitable interest 
in a mtged. estate from the supposed owner of the 
equity of redemption, neither the mtgee. nor a 
person who claims an interest in the equity of 
redemption, but has not joined in the contract. 
can be made a deft. ; & the circumstance that the 
mtgee. does not object to being made a party, 
but requires the sanction of the person so claiming 
un. interest in the equity of redemption before 
joining in the conveyance, does not make that 
person a proper party. 

P. is merely a mtgee. against whom no bill can 
properly be filed except for the purpose of redeeming 
his mtge., & that by a party entitled to redeem 
the bill does not pray any redemption of P.'s 
mtge. & if it had pltf. would not be entitled to file 
such a bill. He is only connected with the 
property by having contracted to purchase the 
equity of redemption & until that purchase is 


PART VII. SECT. 3, SUB-SECT. 7. 


902 i. General rule— No right to 
redecm part aeparately.J-——DAVis —. 
Wars (1869), 16 Gr. 312.—CAN. 


902 fi, --—---- -———. +-Where an un- 
divided interest. in land is mortgaged 
by the owner thereof, a co-owner has 
no right to redemption.—NICHOL vw. 
ALLENBY (1889), 17 O. Kt. 275.--—CAN, 

806 i. Right to redeem whole—Subject 
to equities of parties ierested.}—Held : 
any one of the three co-owners might 
redeem, but on redemption he must 
pa the entire debt; &, after 
redemption, he could not set up the 
intge. as against his co-owners; he 
could set up against them only the 
alinount of their reapective shares, & 
he would be entitled to tack to another 
owner's share of the mtge. any balance 
due to him by that owner on the 


accounting with respect to advances, 
& would be bound to give credit for 
any balance due by him.—ADAMS ¢. 
KeErs (1920), 46 O. L. R. 523; 17 


906 ii, —— ~——-. +The purchaser of 
the equity of redemption of part of 
an estute under mtge. is entitled to 
redoom the whole of the mtged. estate 
if the mtgee. insists on his right to 
have it sv redeemed. — ASANSAB 
RAVUTHAN v. VAMANA Rav (1879), 
1. L. R. 2 Mad. 223.—IND. 


006 iii. -/-The owner of a 
agbontan of the equity of redemption 
s not entitled as matter of right to 
redeem the whole of the mtge. & 
recover possession of the whole of the 
mtged. property, on payment of the 
whole of the mtge. amount against the 
will of the mtgee. in posseasion & of 








the vendee of another portion of the 
equity of redemption who was put. in 
possession of some of the lands by the 
mtgee. on payment of an aliquot 
portion of the mtge. amount.-~- 
RATHNA MUDALL t. PERUMAL REDDY 
(1912), I. L. R. 38 Mad. 310.—IND. 
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910 i. Under contract to purchase— 
Whether entitled to  redeem.}—PItf. 
claimed to have an interest in certan 
lends under an agreement for the 
purchase thereof, made with a railway 
co., which was assigned to defts. as 
security for advances nade by them, 
notwithstanding subsequent agree- 
ments & transactions with defts. :-— 
Held: upon the documents & oral 
evidence, pitf. had forfeited his interest, 

was not entitled to redeem.— 
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completed he cannot redeem the mtge. To him 
it is immaterial, upon repayment of the money, 
whether the mtgor.’s title was good or bad. He is 
not at liberty to dispute it (LoRD Correnuaw, C.). 
—TASKER v. SMALL (1837), 3 My. & Cr. 63; 7 
L. J. Ch. 19; 1 Jur. 936; 40 E. R. 848, L. C. 


Annotations :—Refd. Roberts v. Marchant (1843), 13 L. J. Ch. 
56; I. R. Comrs, v. Angus, Same v. Lewis (1889), 23 
Q. B.D. 579. Mentd. Cutts v. Thodey (1844), 2 L. T.O.S, 
474; Nelthorpe wv. Holgate (1844), 1 Coll. 203; West 
Midland Ry. v. Nixon (1863), 1 Hem. & M. 176; Bird ¢. 
G. E. Ry. (1865), 19 C. B. N.S. 268: De Hoghton v. 
Money (1866), 2 Ch. App. 164; Aberaman Jron Works r. 
Wickens (1868), 4 Ch. App. 101; Fenwick vr. Bulman 
metas L. R. 9 Eq. 165; Lumley tv. Timms (1873), 28 


157 

911. 
ante. 

912. Plaintiff in creditor’s suit— After decree for 
sale.|—Pltf. in a creditor's suit, after a decree for 
sale of the real estate, may sustain a suit for 
redemption against a mtgee., or a party entitled 
to a lien on the title deeds.—CHRISTIAN vt. FIELD 
(1842), 2 Hare, 1773; 67 E.R. 74. 

-lnnotations :—Refd. Re Hawkes, Ackerman rv. Lockhart, 
[1398] 2 Ch. 1. Mentd. Alc Rapid Road Transit. Co., 
11909} 1 Ch. 96. 

913. Purchasers of parts —— On consolidation by 
mortgagee —-In order of purchases.| — Where 
mtges. of different properties by the same mtgor. 
have been consolidated by a mtgec., & the mtgor. 
has conveyed the equity of redemption in some of 
the properties to purchasers by deeds of various 
dates, upon foreclosure by the mtgee., a first. right 
of redeeming all the mtges. will be given to the 
first purchaser of part in point of date, with 
successive rights of redemption, in default, to the 
subsequent purchasers of other parts in order of 
date, as in the case of first, second & third mtgees. 
-—BEEVOR v. LUCK. BEEVOoR rr. LAWSON (1867), 
L. R.4 Eq. 537; 36.1.0. Ch. 8655 15 WLR. P22, 
Annotations :---Folld, Loveday ¢. Chapman (1874), 32 bh. T. 

6389. Consd. Baker. Gray (1875), bCh DD. deh; Jennings 

«. Jordan (1881), 6 App. Cus. G98.) Harter ¢. Colman 

(1882), 19 Ch. J. 630, Lewis rr. Aberdare & Plymouth 

Co. (1884), 3 L. J. Ch. 7445 Pledge r. White (1896), 65 

L. J. Ch. 449. Refd. Wellesley or. Mornington (1869), 

17 W. R. 855; Bradley vr. Riches (No. 2) (E878), oo I. T. 

Ts Cummins « Fletcher (E880), Pb Ch. 2. 6905 Minter 

nm Carr (1804), 7 R. 3585) Riley cr. Hall (1899), 79 1. 8. 

Jd. 


PEARCE v. Mornis, No. 867, 








soe) 


914. —— —— --—.}| — Where a mitgee. has 
consolidated several mtges. of different properties 
made by the same mtgor., who has conveyed auway 
the respective equities of redemption to various 
purchasers, upon foreclosure by the mtgee., the 
earliest purchaser of any part in point of time, or 
a subsequent purchaser of that part from him who 
stands in his shocs, will have the first right of 
redeeming the whole ;_ & if he does not do so then 
the purchasers of other parts will be entitled 
successively in order of date to redeem the whole. 
If the first purchaser of a part has bought that 
part subject to a mtge. debt he, or whoever stands 
in his place at the time of consolidation & 
redemption, must pay that mtge. debt.—LOVEDAY 
v. CHAPMAN (1875), 32 L. T. 689. 


GRANT v«. Carr (Man.) (1911), 18 | 
W. L. it. 415.—CAN. 
k. Purchaser without notice of prior 
Plasencia ake a 
BALD (1836), 4 O. S. 330.—CAN. 
1. Execution purchaser.)—Held: the 


legally recoverable from the mtgor., 
& twenty years of such arrears are 
recoverable under the usual covenant, 
to pay.—Kerary tr. Mason (1591), 2 


349 


915. Mortgage of other property subsequent to 
sale of equity—Mortgage to same mortgagee—Re- 
demption of first mortgage only.|—-The mtgor. 
of one property assigned the equity of redemption, 
& afterwards mortgaged another property to the 
mtgee. of the first. The assignees of the equity 
of redemption having brought an action to redeem 
the first property, the mtgee. claimed to con- 
solidate the mtges. :—-Held: (1) the right of the 
purchaser of an equity of redemption cannot be 
affected by a mtge. created after the purchase, & 
the assignee was entitled to redeem the first 
mtge. without redeeming the second; (2) under 
RK. S. C. Ord. 16, r. 7, trustees of an equity of 
redemption sufficiently represent their cestui que 
trust in a redemption suit, no direction to the con- 
trary having been made by the ct.—.J ENNINGS v, 
JORDAN (1881), 6 App. Cas. 698; 51 LL. J. Ch. 
120; 451. T. 593; 30 W. R. 3860, H. 1.3) varying 
S.C. sub nom. Minus v. JENNINGS (1880), 13 Ch. D. 
639, C. A. 
atnnotations --~As to (1) Consd. Harter r. Colman (1882), 

19 Ch. D. 6380; Hughes ¢, Britannia Permanent Benefit 

Bldg. Soe., (1906) 2 Ch. 607. Refd. Andrews rv. City 

Pormanent Benefit’ Bldg. Soc. (1881), 44 L. TT, 641; 

Atherley ¢. Barnett (2885), 62 0. T. 736; Bird », Wenn 

(1886), 33 Ch. 7). 215: Mutual Life Assce. Soc. 7. Langloy 

(1886), 32 Ch. D. 460: Harris ¢. Tubb (1889), 60 1. T. 

699; Griffith e. Pound (1800), 45 Ch. 1. 5533) Minter ov, 

Carr, [1894] 3 Ch. 498; Pledge rv. Carr, (1804) 2 Ch. 388: 

Riley », Hall (1898), 79 L.-T. 244. -ta to (2) Apid. Doble 

® Manley (1885), 54 L. J. Ch..636. Distd, Francia ». 

Harrison (1889), 43 Ch. 1D. 1283. Consd. Wavoll ». Mitchell 

(I801), 64 L. T. 560. Generally, Refd. Biddulph, 

Billiter-street. Oftices Co. (1895), 72 L. T. 834; Plodge 

t, Whito, [1806) A.C. 187. 

Disposal of equity of redemption inter vivos.|— 
See Sect. 0, sub-sect. 2, post. 


Sup-secr. 9.-—-SUBSEQUENT [} 


or 


See Law of Property Act, 1920 (c. 20), ss. 85-87. 

916. General rule.|—-JONES 7». MkREDITH (1739), 
2 Com. 661; Bunb. 3463 2 lq. Cas. Abr. 504, n. ; 
2 Ie. R. 1257. 
alnnotations ; -Mentd. 

(1755), 2 Ves. Sen, sad; 

Moore, (.  P. 665  Shrowsbury  v. 

(. BN. SL I 

917. - ---.| -- A. mortgaged some property to 
B.; he subsequently mortgaged it) to C., who 
covenanted not to bring any suit, etc. within 
ten years, for obtaining possession or foreclosing : 
-~ITeld: by this covenant, (. was precluded from 
redeeming B. within the ten years. 

The only relief to which a second mtgee. is 
entitled, is to a decree for the redemption of the 
first mtgee. & for the foreclosure or redemption of 
the mtgor. He has no right. to compel the first 
mtgee. to transfer to him his first mtge., on 
payment of what is due; or to call on the mntgor. 
to join in such transfer. 

There cannot be an adverse redemption, between 
mtgees., in the absence of the mtgor.; if there- 
fore, by contract, or other circumstances, a 


Harrison ov. Southceoto & Moreland 
Arnold tr. Revoult. (181), 4 
Scott (1850), 6 


party: but such subsequent migec. 
must, ff he wishes to redeem, pay to 
the prior the full amount duo on his 
mtge.- Dir NARAIN SINGH wv. Hina 

(1897), I. LL. Wt. 19 All, 527.~ 


n. Successive incumbrancers. |\—Where 


purchaser at sheriff’s sale of 4 rever- 
sion in lands mortgaged for a term of 
years, is entitled to redeem the mtge. 
for his own benefit.—-WATERs t. SHADE 


(1851), 2 Gr. 457.—CAN. 


m. ——.}—An execution purchaser 
of an equity of redemption is entitled 
to redeem only upon payment of the 
whole arrears of principal & interest 


eee 
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9161. General rule.}—A subsequent 
mtow ie not entitied to redeem the 
»rior mtge. by simply paying the price 
or which the prior mtgee. may have 
purchased the mtged. property ot an 
auction-sale held in execution of a 
decree obtained by him without 
joining the subsequent mtgec. as a 


the master appointed a time for all 
the subsequent Iincumbrancers who 
proved before him to redeom pit 
one of whom at the time appo nted 
paid the amount & took the assign- 
ment :—Held : the incumbrancers who 
could not redeem were entitled to 
three months’ further time before the 
co-deft. could obtain a final foreclosure 
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second mtgee. is precluded from bringing, or is 

unable to bring, the mtgor. before the ct., a suit 

by such second mtgee., to redeem the first, can- 

not proceed. RAMSBOTTOM v. WALLIS (1835), 5 

L. J. Ch. 92. 

Annotations :—Retd. Wicks v. Scrivens (1860), 1 John & H. 
215; Cummins ». Fletcher (1879), 28 W. R. 272 ; Morgan 
v. Jeffreys (1910), 79 L. J. Ch. 360. 

918. -|— First mtgee. ought without a 
judicial proceeding to accept payment from a 
second mtgee., & thereupon to convey to him the 
mtged. estate, with or without the concurrence 
of the mtgor.—SMITH v. GREEN (1844), 1 Coll. 
555; 63 E.R. 641. 


Annotations :—Refd. Paynter ». Carew (1854), Kay, App. 
xxxvi; Wicks v. Scrivens (1860), 1 John. & H. 215; Pearce 
». Morris (1869), 5 Ch. App. 2¥7. Mentd. Harmer v. 
Priestley (1853), 16 Beav. 569. 


019. I—An equitable second mtgee. com- 
menced an action against the liquidation trustee 
of the mtgor., & the first mtgees., claiming an 
equitable charge on the property, redemption 
against the second mtgees., &, if necessary, fore- 
closure. 

Order of county ct. in bkpcy., restraining the 
action, discharged. 

His right is to redeem the first mtge. &, if 
necessary, to foreclose the mtgor. ... He has a 
right to come into the ct. of bkpcy. ... or to 
bring an action which will be cquivalent to filing 
a bill in chancery (BACON, ©.J.).—Re WIERLY, 
G2 p. Hirst (1879), 11 Ch. D. 278; 27 W. R. 788. 


Annotation :—Consd. Sharp v. McHenry, Sharp v. Brown 
(1836), 55 L. T. 747. 


920. Right when mortgagor foreclosed. |—-Sub- 
sequent incumbrancers may redcem the first 
mtgee., though the mtgor. is foreclosed by a decree ; 
& the account taken in the suit where such decree 
was obtained will not bind the subsequent. incum- 
brancers.—MORKET v. WESTERNE (1710), 2 Vern. 
663; 1 Dq. Cas. Abr. 164; 23 E.R. 1081. 

921. Successive incumbrancers --- Right in suc- 
cession.|—TEEVAN v. SMITH, No. 509, ante. 

Sale by mortgagee restrained on offer to redeem. ! 
—See No. 2376, post. 

Right in foreclosure action.|—See Part VIII., 
Sect. 5, post. 








Sup-secr. 10.—SETTLED KMSsTarEs, 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

922. Tenant for life — Proportion to be contri- 
buted by remainderman.|—Lands in mtge. devised 
to A. for life, remainder to B. in fee. <A. takes an 
assignment of this mtge. in a trustce’s name. B. 
may compel A. to contribute a third of the mtge. 
in respect of his estate for life.—CLYaT v. BATTESON 
(1686), 1 Vern. 404; 1 Eq. Cas. Abr. 117; 23 
E.R, 546. 
Annotation :—Reld. Ballet v. Sprainger (1696), Pree. Ch. 62. 

928. ——— Must hold equity on trusts of settle- 
ment.|—AYNSLY v. REED (1754), 1 Dick. 249; 
21 4H. R. 264. 
Annotation :—Reld. Wicks v. Scrivons (1860), 1 John. & H. 


924. -|—Where property, subject to 
a mtge., & settled, the tenant for life is entitled to 
redeem, & to have the legal estate conveyed to 
himself, but must hold the equity of redemption 








hem.-—-ARDAGH vw. WILSON 


against t 
(1856), 2 Ch. Ch. 70.—CAN. 


o. Lease subject to two mortgages— 
Lessee with right to redeem firet Aan ir 
— Seoond mortgagce’s right to redeem. j— 


the lessee 
redeem the 


A lease of land, subject to two mtges., 
contained a covenant b 
the second mtgee. with the 
ht, if he desired to do so, 
rst mtge., & that in that 
case the sum paid for redemption should 10 


MorTGAGE. 


subject to the trusts of the settlement.— WICKS v, 

ScrivENs (1860), 1 John. & I. 215; 70 E. R. 726. 

Annotation :—Refd. Pearce v. Morris (1869), 5 Ch. App. 227. 
925. ——— Cannot compel remainderman to 

redeem him.|—-Taking the simple case of an equity 

of redemption devised to one for life with 
remainders over, the right of the tenant for life 
to redeem the mtge. has been long established ; 
although it was formerly considered that he had 
no such right. But it is clear that a tenant for 
life redeeming the mtge. cannot compel those in 

remainder to redeem him (KINDERSLEY, V.-C.).— 

RILEY v. CROYDON (1864), 2 Drew. & Sm. 298 ; 

5 New Rep. 160; 11 L. T. 591; 10 Jur. N.S. 

1251; 13 W. R. 223; 62 KH. R. 633. 

926. Remainderman — Whether entitled to re- 
deem against tenant for life.|—The reversioner is 
not entitled forcibly to redeem the tenant for life 
(ALEXANDER, C.B.).—RAVALD v. RUSSELL (1830), 
You. 9; 159 BH. R. 884. 

Annotations :—Apld. Prout. v. Cock, [1896] 2 Ch. 808. Refd. 
Raffety v. King (1836), 1 Keen, 601; Wicks v. Scrivens 
(1860), 1 John. & H. 215. 

927. |—Testator, having mortgaged 
land in fee, devised it: to his wife during the minority 
of his two sons, & directed that when they were of 
age the property should be equally divided between 
his wife & children, whichever of them might be 
living at that time. After testator’s death the 
widow mortgaged her interest under the will to 
the original mtgee. & died while the sons were 
still infants. The infants, by a next friend. 
brought an action against the mtgee. to redeem 
testator’s mtge. :—Held: during the continuance 
of the widow’s limited estate, pltfs. were not 
entitled to redeem testator’s mtge. without the 
consent of the mtgee. as owner of the limited estate. 
—PROUT v. Cock, [1896] 2 Ch. 808; 66 L. J. Ch. 
24; 75L.T. 409; 45 W. R. 157. 

928. Tenant in tail.|—A father, tenant for life, 
& a son, tenant in tail, in 1835, joined in mortgaging 
the estate, to secure payment of a debt of the son, 
under an agreement between them to suffer a 
recovery, & resettle the estate, as to the remainder 
after the death of the tenant for life, in case the 
father should at any time be obliged to pay any 
part of the interest of the mtge. debt, or the son 
should not pay off that debt by a certain day, & 
the father should then pay it off & release the son 
therefrom, to the use of the father in fee; the 
father covenanting to convey or devise a seventh 
part of the estate to the son; &, in case the son 
should pay off the mtge. by the time mentioned, 
then to the son & the heirs of his body, charged 
with £500, for such persons as the father should 
by deed or will appoint. The son did not pay off 
the mtge. debt, nor did the father pay it off, or 
release the son therefrom, but the father paid the 
interest until his death in 1841, & after his death 
his devisees paid off the mtge. :—Held: neither 
party having performed the agreement, or 
apparently acted upon it, in the lifetime of the 
father, ct. would not, after the death of the father, 
enforce the specific performance of the agreement ; 
as the agreement could not be specifically per- 
formed, the original rights of the parties remained ; 
& the son was therefore entitled to redeem the 
estate, upon repayment of the mtge. debt & the 
interest.— PLAYFORD v. PLAYFORD (1845), 4 Hare, 
546; 51.7. 0.8.89; 67 B. R. 764. 

See, also, REAL PROPERTY ; SETTLEMENTS. 


be a first charge on the land :—Held : 
the recond m .8 right to redeem 
the first mtge., after its acquisition 
by the leasee, was not taken away.— 
BREWER v. CONGER (1900), 27 A. R. 
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SUB-sECT. 11.—OTHER CASES. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

929. Jointress.}] — HowarpD v. HARRIS (1683). 
1 Vern. 190; 2 Cas. in Ch. 147; Freem. Ch. 86; 
yg Cas. cae eal “ E. R. 406. 

tons :—Keld. Kr er 0. at, i 

Cold Storage Co., [ 1914] ra C. 35. Mentd Neco s tnt = 

Bonham (1681), Freem. Ch. 67; Jones v. Meredith (1739) 

2 Com, 661 ; Bunning g, Bunning (1822), 1 1. J. 0. 8. Ch: 

v. Noakes, (1900) 2 Ch. Ua ee ee 

930. ———.] —-A man marries a jointress of 
houses which are burnt down, & they borrow £1,500 
to rebuild, & levy a fine sur concess, & by dced 
between the husband & conusee the equity of 
redemption is reserved to the husband & his heirs ; 
he lays out £3,000 in building & dies. Decreed 
the wife & not the heir to redeem.—BRxENv ». 
BREND (1683), 1 Vern. 218; 23 BE. R. 4213 sub 
nom. BROAD v. BRoap, 2 Cas. in Ch. 161. 
Annotations :—Consd. Jackson vr. Innes (1819), 1 Bli. 104. 

Refd. Jackson r. Parker (1770), Amb. 687: Clinton ¢. 

Hooper (1791), 1 Ves. 173; Ruscombe +, Hare (1818), 

Dow, 1. Mentd. Trulock v. Robey (1847), 2 Ph. 395. 

931. -J—Jn a foreclosure action pltfs. were 
first mtgees., & also third mtgees. Defts. were the 
second incumbrancer, who was a jointress, & 
several subsequent incumbrancers whose priorities 
had not been ascertained. An order was made 
on the hearing of the action giving the jointress 
a period of six months within which to redeem.— 
SMITHETT v. HESKETH (1890), 44 Ch. D. 161; 59 
L. J. Ch. 567; 62 TL. T. $02; 48 W. RR. 698, 

9382. Dowress.| — JONES v. Mm&rEDITIT (1739), 
2 Com. 661; Bunb. 316; 2 Eq. Cas. Abr. 504, n. ; 
02 BK. R. 1257. 
alnnotations :-—Mentd. Harrison v. Southeote & Moreland 

(1751), 2 Ves, Son. 389; Arnold r. Revoult (1819), 4 Moore, 

C. P. 66; Shrewsbury v. Scott (1259), 6 C. B. N.S. 1. 

9338. ———_.|—-A_ dowress has a right to redeem 
a mtge., & hold over till satisfied. -—-PALMES v. 
DaAnBY (1700), Prec. Ch. 1873; 1 Iq. Cas. Abr. 
219; 24 1. R. 66. 








Annotation :—Refd. Banks v, Suttou (1732), 2 P. Wins. 700, 





934. -} —A wife married before Dower 
Act, 1833 (ce. 105), joined, for the purpose of 
releasing her dower, with her husband in mortgag- 
ing his freehold estate to secure his debt. By 
the mtge. deed the equity of redemption was 
reserved to the husband :—Held: the wife’s right 
to dower was extinguished in equity as well as at 
law, & she had no right to redeem the estate.-— 
DAWSON v. BANK ‘OF WHITEHAVEN (1877), 6 
th. D. 218; 46 L. J. Ch. 884; 37 L. T. 64; 26 
W. RK. 34, C. A. 

Annotation: —Expld. Meck r. Chamberlain (1881),8Q.B.). 31. 

See, now, Administration of Estates Act, 1025 
(c. 23), s. 45. 

9385. Grantee of voluntary deed—-Prior to mort- 
gage— Deed declared fraudulent.}|— RAND tv. CART- 
WRIGHT (1664), 1 Cas. in Ch. 50; Nels. 1013 22 
E. R. 694 ; sub nom. RAMM (RAND) v. CARTWRIGHT, 
Freem. Ch. 183. 

Annotation :-—Refd. Joues v. Meredith (1739), 2 Com. 661. 

936. Tenant by curtesy.|—JONES v. MEREDITH 
(1789), 2 Com. 661; Bunb. 346; 2 Eq. Cas. Abr. 
5094, n.; 92 EB. R. 1257. 

Annotations :—Mentd. Harrison v. Southcote & Moreland 
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932 i. Dowress.}—CASNER ¥. HAIGHT 
(1884), 6 O. K. 451.—CAN. 


932 fi. -}+The wife of « mtgor., 
who has joined in the mtge. for the 
purpose of barring her dower, to the 
extent of the mtgc. only, has the right 
to redeem during her husband's life- c 
time, & is a necessary party to an action 
of foreclosure in the first instance.— 
BLONG v. FrrzGERALD (1893), 15 P. R. 
467.—CAN. 


& rel 





remedy being to 


-}~—Pitf. joined with her 
husband in cxecuting a mtge. of land, 
her dower in due form. 
Deft. took an assignment of the mtge., 
&, subsequently, received from pltf.’s 
husband a release 
redemption, itn which 

join :—Held: pltf. coul 
laim of dower against deft. as long 
as the mtge. remained on foot, her only 
redeem.——-THOMPSON 
ance (1904), 37 N.S. R. 242.— 
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(1751), 2 Ves. Sen. 389; Arnold v. Revoult (1819), 4 
epee C. P. 66; Shrewsbury tv. Scott (1859), 6 C. B. 
987. Tenant by elegit.] — Jones v. MEREDITH 

(1739), 2 Com. 661; Bunb, 346; 2 Hq. Cas. Abr. 

594,n.; 92 E. R. 1257. 

«{nnotations :-—~Mentd. Harrison v. Southcote & Moreland 


(1751), 2 Vos. Sen. 389 ; Arnold ve. Revoult (1819), 4 Moore, 
C. P. 66; Shrewsbury te. Seott (1859), 6 C. B. N. 8. 1. 


See, now, Administration of Estates Act, 1925 
(c. 23), 8. 45. 

938. Claim involving fraud—Fraudulent title.) 
—If a fine be gained by fraud from a feme covert 
under age, who dies, & her heir buys in a prior 
mtge., & then levies a fine, & five years pass, & 
then those who claim under the fine bring a bill 
to redeem, etc. Equity will not assist them 
claiming under such fraudulent title, & also by 
reason of the fine & non-claim.—PACKINGTON v. 
Barrow (1708), Pree. Ch. 2163; 2 Eq. Cas. Abr. 
474; 24 KB. BR. 106. 

9389. -——- Possession obtained by fraud—-Must 
be restored before redemption.|—-LANT v. CRI6P 
(1719). 2 Hq. Cas. Abr. 509; 5 Bro, Parl. Cas. 200 ; 
22 E.R. 508. 

940. Sequestrator.| — FAWcET »., 
(1705), 1 Dick. 19; 21 H.R. 178. 

941. Trustee upon trust to sell & pay off debts— 
Debts satisfied.J—A trustee in receipt of the rents 
& profits of a mtged. estate, under an old convey- 
ance of the equity of redemption, upon trust to 
sell & pay off certain debts which had been long 
since satisfied, is not entitled to redeem the mtge.— 
JAMES v. Biou, OWEN vo, FLACK (1826), 2 Sim. & St, 
6003; 41. 5.0.8. Ch. 202 ; 57 1. RR, 475. 
Annotation : —~Mentd. Flack 0. Longmate (1845), 8 Beay. 420. 

942. Purchaser from building society -— Pur- 
chaser of one of several lots---Recoupment by other 
purchasers.|-—Prro v. HAMMOND, No. 1137, poat. 

943. Vendor of equity of redemption --When sale 
set aside—Right to substituted policy.|;—A mtge. 
transaction comprised two policies of insurance 
on the life of the mtyor., which ~~ aa 
authorised, but) not compelled, to keep on foot. 
The mtgor. sold his equity of redemption at an 
undervaluc, & an assignee of the purchaser sub- 
stituted for them another policy on the mtgor.’s 
life, in lieu of the original ones, which were dropped, 
& assigned the same to the mtge. The assignee 
of the purchaser paid off the mtge., & continued 
to pay the premiums. The sale of the equity of 
redemption was afterwards set aside at the 
instance of the exors. of the mtgor. :-~Held : the 
substituted policy formed part of the equity of 
redemption, & the exor. of the mtgor. was entitled 
to redeem such substituted policy in the same way 
that he could have redeemed the original policies,—~ 
NEsBITT v. BERRIDGE, BUTLER v. BERRIDGE (1863), 
4 De GJ. & Sm. 45; 3 New Rep. 53; 0 1. T. 
588; 10 Jur. N.S. 553 12 W. i. 283; 46 H.R. 
S31, lL. C. 

944. Tenant for years-——Lease without consent 
of mortgagee.|—Tarn v. TURNER, No, 857, ante. 

945. Party in occupation-—Claiming under pos~- 
sessory title.|——-FLETCHER v. Birp (1806), Fisher's 
Law of Mortgage, 6th ed. p. 1025. 


FoOTHERGILL 


936 i. Tenant by curtcsy.}—ANDERBSON 
v. HANNA (1880), 19 O. It. 58.—CAN. 


p. Claim inwolving fraud.) — KERR 
v, MURRAY (1857), 6 Gr. 343.—OAN. 


9441. Tenant for yeara——Lease without 
consent of mortyagee.}-—The right of a 
tenant for years to redeom a mtge. is 
absolute, & the ct. has no discretion 
to grant or refuse redemption. Where 
n tenant for years under a demise 
inade subsequently to a mtge., sought 
to redeem the lands in the hands of the 


of his equity of 
yitf. did not 
not assert a 
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Sect. 3.—Who may redeem: Sub-sect. 11. 
Sub-sect. 1.] 


Surety.|—See GUARANTEE, Vol. XXVI., p. 108 
Nos. 751-753. 

Assignee pendente lite.|—-See Part V1II., Sect. 5, 
sub-sect. 5, poat. 

Right on escheat of copyholds.|— See Copy- 
HOLDs, Vol. XIII., pp. 150, 151, Nos. 1955, 1967. 

Mortgage of presentation to  living.|——See 
_ Law, Vol. XIX., p. 378, Nos. 


Sect. 4 





1986, 1987. 


Siuct. 4.—RESTRICTIONS ON RIGHT TO 
REDEEM. 
SUB-SECT, 1].—IN 

946. General rule—— Once a mortgage always a 
mortgage. |—NEWCOMBE v. BONHAM (1681), Freem. 
Ch. 67; 2 Cas. in Ch. 583 1 Vern. 73 > 1 Eg. Cas. 
Abr. 313 ; 22 i. R. 1068, 1... C. 3 on appeal, sub nom. 
BONHAM v. NEWCOMRB (1684), 2 Vent. 3643; 1 
Vern. 2382; (1689), 1 Vern. 233, n., H. 1. 
Annotations :-—Consd. Croft. ». Powell (1738), 2 Com. 603 ; 

Mellor ». Lees (1742), 2 Atk. 494; Kreglinger v. New 

Patagonia Moat & Cold Storage Co., (1914) A. ©, 25. 

Refd. Jte Carshulton Park Hatate, Graham ov. The Co., 

Turnell » The Co., [1908) 2 Ch. 62. Mentd. Trulock +. 

Robey (1847), 2 Ph. 305. 

947. ee ——.| ~-- ANON, (168] )s Ch. 
$4; 22 KB. RR. 1078, 1. C. 


Freen., 





948, —— —-—.]-— Prick v. Perrin, No. 997, 
poat, 

949, ——- ——-.|—_ JENNINGS v. Wann, No. 998, 
post. 

950. —— ——.] — MeLLon v. Lites, No. 55, 
ante. 

951. ----— —-—-.| — Absolute conveyance, & a 


deed of defeasance, on payment of mtge. money, 
during the joint lives of mtgor. & mtgec., held a 
restraint upon mtgor. 

A mtge. once redeemable continues so till some 
act. is done afresh by the mtgor. to extinguish the 
redemption, & a man will not be suffered in 
conscience to fetter himself with a limitation or 
restricted of his time of redemption (LORD 
NORTHINGTON, LORD KEEPER).—-SPURGEON  v. 
COLLIER (1758), 1 Kden, 55; 28 E.R. 605. 
Annotations :—-Mentd. Warden v. Jones (1857), 2 De G. & J. 

76; #e Holland, Gregg ov. Holland, (1902) 2 Ch. 360. 


952. --~-- -----.|—SETON v. SLADE, HUNTER 1, 
Svron, No, 18, ante. 
953. —— |—TEEVAN v. Smitu, No. 509, 





ante, 


MorTGAGE. 





954. —— .}— Trustees of an insurance 
society advanced £10,000 to C. on the security of 
a reversionary interest to which C. was entitled 
contingently on his surviving his father. As part 
of the loan transaction the trustees insured the 
life of C. against that of his father for £34,500 in 
the society of which they were trustees, & paid the 
premiums till C.’s death. C. executed a bond 
charging the reversion with principal, premiums, 
& interest on principal & premiums. By written 
agreements the interest & premiums were to 
accumulate at compound interest for five years. 
The agreements contained special clauses pro- 
viding, inter alia, to whom the policy in certain 
specified events should belong, & declared that in 
the event of C. paying the whole sum due before 
the death of his father the trustees should be 
bound to assign the policy to C., & that if C. should 
pre-decease his father without having paid all 
principal moneys, interest, & costs the policy 
should belong absolutely to the trustees, they being 
bound in that event to impute to the debt all 
moneys they might reccive in respect of the policy. 
(©. died in his father’s lifetime, having never paid 
anything :—Held: upon the true construction of 
the documents the contract was, not that the 
policy should be effected for the trustees’ pro- 
tection only & for their sole benefit, subject to an 
option for C. to make it his own in the event of 
his paying off the debt in his lifetime, but that the 
policy was mortgaged to the trustees & was the 
property of C. subject to the charge; therefore 
that in accordance with the equitable doctrine 
against fettering a mtgor.’s right of redemption 
(.’s representatives were entitled to the policy 
moneys after deducting all sums due. 

There is a further equitable rule which seems to 
be this: that this right of redemption shall not 
even by bargain between creditor & debtor be 
made more burdersome to debtor than the original 
debt, except so far as additional interest & expenses 
consequent on the debt not having been paid at 
the time appointed may have occurred or arisen : 
that any agreement making such right of 
redemption is void (LORD BRAMWELL).—SALT v. 
NORTHAMPTON (MARQUESS), [1892] A. C. 13; 61 
L. J. Ch. 49; 65 L. T. 765; 40 W. BR. 5205 8 
T. L. R. 104; 36 Sol. Jo. 150, H. L.3 affg. S. ©. 
sub nom. NORTHAMPTON (MARQUESS) v. POLLOCK 
(1890), 45 Ch. D. 190, C. A. 

Annotations :—Consd. The Bernwell Tower (1895), 72 L. T. 

664. Apld. Booth rv. Salvation Army Bldg. Assocn. 


(1897), 14T.L. 2.3. Distd. Biggs ev. Hoddinott, Hoddinott 
v. Biggs, [1898] 2 Ch. 307. Consd. London & Globe 





mtgee., who had obtained an order for 
foreclosure in a suit to which the 
prosent, tea was hot a party :-—J/eld : 
pltf. had a right to redeem in the event 
of the intgee. refusing to accept him as 
Ww tenant.---MARTIN t, MILES (1883), 
5 O. h. 404.—CAN. 


q. ecir.]—— WARREN ¢ MCKENZIE 
(1850), 1 Gr. 436.—CAN. 
L ot. ASHBERRY 


r. ——.]— RYMA 
(1862), 12 C. P. 339.—CAN. 

t. —-—.}/—-K AY v, WILSON (1876), 24 
Gr. 212.—CAN., 

a. J—If a tostator bequeaths 
ee & there are mtgos. thereon, 
t will bo for the heir to redeem the 
property, & not for the legatee, unless 
a contrary intention appears from the 
will —RAtTHFELDER vt. RATHFELDER 

b. Deviaecs.}—Upon a judgment ob- 
tained against the oxors. of a mtgor., 
a writ against the lands of the testator 
Was sucd out, under which his interest 
in the mtged. prenises was sold; & 








Finance Corpn. v. Montgomery (1902), 18 T. L. R. 661; 


ere err 


afterwards the purchaser at sheriff's 
sale obtained a conveyance of the legal 
estate from the iuntgve., all which 
transactions took place after the 
passing of 7 Will. 4, c. 2 :—ZHeld : under 
such circumstances the devisees of the 
mtgor. were ontitled to redecem.-.— 
aaa v. BERNARD (1851), 2 Gr. 344. 

0. .lssignec of mortgage. )-~ROGERS ¢. 
Lewis (1866), 12 Gr. 257.—CAN. 

d. .Annwitant.}—LONG v. Long (1870), 
17 Gr. 251.—CAN. 

0. Widow uf mortgagor.}—MONK vv. 
KYLx (1870), 17 Gr. 537.—CAN. 

£. Son of mortgagor.}—Testator was 
seised of certain lands which were 
subject. to incumbrances, & by_ his 
will directed the same to be sold if 
his sons in succession should not re- 
deem. One of the sons, R., to whom 
the first privilege of redeeming was 

iven, availed himself thereof, & re- 

eemed the property :—Held: R. had 
poquited a good title free from any 
cl of his brothers.—STEVENSON vt. 





STEVENSON (1881), 28 Gr. 232.—CAN. 
g. Keecution creditor.) — CANADIAN 


BANK O¥ COMMERCE v. FORBES (1885), 
10 P. R. 4423.—CAN. 


946 i. General rule—Once. a -mortgage 
always a mortgage.|—In an action for 
redemption, the parties cannot in the 
instrument of mtge. itself or by a 
contemporaneous agreoment, limit the 
mtgor.’s right of redemption.—-MANI- 
TOBA LUMBER Co., LTD. vt. EMERSON 
(1913), 18 B. C. R. 96.—CAN. 

946 ii. A ct. of equity 
will not permit any device or contri- 
vance designed or calculated to pre- 
vent or impede redemption although 
it may be impossible to lay down any 
general rulo as to what should not be 
regardvud as an improper restraint or 
fetter on the right of redemption.— 
SARBDAWAN SINGH tv. Bal SINGH 
(1914), I. L. R. 36 All. 551.—IND. 

946 iii. ; BROWNE v. 
Ryan, [1901] 2 1. R. 653.—IR. 








— ———, ] — 


Part VII.—Equity oF REDEMPTION. 


Noakes v. Rice, [1902].A. C. 24: Sam 

a ° 'e ) ucl e 

pS Paving Corpn., [1904] A. C. 323 ; " Rreetinger. :, 
atagonia Meat & Cold Storage Co., [1914] A. C. 25, 


Refd. Eyre v. Wynn- 
vy. Carrivt, [1903] Ar Ce Poe ees) t Ch. 218; Bradley 














955. —— —_.1__ 

Hite: ]—SANTLEY v. WILDE, No. 1, 
956. Bi vege 

Rice, No. 19, pare Noakes & Co., Lrp. v. 
957. -|—A mtgee. is not allowed at 


the time of the loan to enter into a contrac 

t for 
the puree of the mtged. property. A limited 
co. borrowed money upon the security of their 
debenture stock subject to the lender having the 
option to purchase the stock at 40 per cent. within 
twelve months; the loan to become due & pay- 
able with interest at thirty days’ notice on either 
side. Within the twelve months & before tho co. 
gave notice of their intention to repay the loan, 
the lender claimed to purchase the stock at the 
agreed price :—Held: the option was void, & the 
co. was entitled to redeem the loan on payment 
of principal, interest, & costs. 

The doctrine ‘‘ once a mtge. always a mtge.” 
means that no contract between a mtgor. & mtgee. 
made at the time of the mtge. & as part of the mtge. 
transaction, or in othcr words, as one of the terms 
of the loan, can be valid if it prevents the mtgor. 
from getting back his property on paying off what 
is due on the security. Any bargain which has 
that effect is invalid, & is inconsistent with the 
transaction being a mtge. ... Debenture stock 
is usually a sum of money charged on the assets 
of the co., issuing it. . . . It can be mortgaged as 
well by the co. which issues it as by an ordinary 
holder. 1 can discover no reason for treating a 
mtge. of debenture stock as something so different 
from other mtges. as to render the principle once 
a mtge. always a mtge. inapplicable to it (LORD 
LINDLEY).—SAMUEL v. JARRAH TIMBER & WOOD 
Pavina Corpn., [1904] A. C. $233; 78 1. J. Ch. 
526 ; yO L. T. 731; 52 W. RR. 673; 30 T. Le 
536; 11 Mans. 276, H. L.; affy. 8. ©. sub nom. 
JARRAH TIMBER & Woop PaviNG CoRPN., LID. 
v. SAMUEL, [1903] 2 Ch. 1, C. A. 

Annotations :—Distd. De Beers Consolidated Minos rv. 
British South Africa Co., {1912} A. C. 52. Consd. 
Kreglinger v. New Patagonia Meat & Cold Storage Co., 
[1914] A. C. 25. Refd. Haji Abdul Rahman v, Mahomed 
Hassan, [1917] A. C. 209. 

958. .]— It is now fully established 
by the House of Lords that the old rule that a 
mtge. cannot be made irredeemable still prevails, 
& that equity will not permit any clause or con- 
trivance, being part of the mtge. transaction or 
contemporaneous with it, to prevent or impede 
redemption. 

Applt., in consideration of a mtge. of licensed 
premises granted to him by resps., borrowed £500, 
to be repaid by 208 monthly instalments. The 
mtgor. was not to be at liberty to pay off the debt 
otherwise than by instalments without the express 
consent in writing of resps., & the premises, which 
were to be a tied house during the continuance of 
the security, were held for a term of years which 
exceeded by six weeks only the actual expiration 
of the lease. On the failure of the resps. on one 
occasion to supply beer in accordance with their 
covenant, applit. assumed to treat the tie as at 
an end, & resps. brought an action for damages 
& an injunction. Applt. counterclaimed to 
redeem :—Held : the mtge. being obviously meant 
to be irredeemable, the provision as to repay- 
ment of the debt could not be enforced, & applt. 
was entitled to redeem.—FAIRCLOUGH v. SWAN 
BREWERY Co., Ltp., [1912] A. C. 565; 81 L. J. 
P. C. 207; 106 L. T. 931; 28 T. L. R. 450, P. C. 
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959. Effect of lapse of time — Settlement by 
original mortgagee—Quiet possession for over 
seventy years—Plea of purchase for value without 
notice.|—The heir of a mtgor. files his bill to redeem 
an old mtge. made by demise for 999 years, under 
a rent of 20s. & redeemable at any time on paying 
£1,200 at one entire payment. Deft. pleads his 
title as a purchaser for a valuable consideration, 
under a marriage settlement, without notice of 
the mtge. The settlement was made by the 
original mtgee., & there was a quict possession of 
70 years. The plea was allowed. Where a pité. 
replies to a plea, he admits it to be a good bar, if 
the facts therein alleged are true; & therefore 
cannot afterwards complain of the order made 
for allowing the plea, but must proceed to examine 
witnesses to falsify it.—DUNSANY (LORD) v. SHAW 


(1732), 5 Bro. Parl. Cas. 262 5 2 E.R. 667, H. L. 
960. Restriction imposed by limited company— 


Not distinguishable from restriction by individua!. 
_-SAMUEL v. JARRAH TIMBER & Woop PavING 
CORPN., No. 957, ante. 

961. Restriction must refer to mortgage—Inde- 
pendent agreement as to commis on en 
advanced to a firm of contractors for public works 
sums of money by instalments, upon condition 
that such instalments should be repaid within six 
months from the date when the same should be 
advanced, & that, if any instalment should not 
be repaid at the time it should become due, tho 
contractors should pay interest, at the rato agreed 
upon, until the same should be repaid, & also a 
commission of 1 per cent. for every month, or part 
of a month, that might clapse between the due date 
& tho date of repayment of such instalment, upon 
the whole amount of such instalment. Tho 
repayment of the advances was secured by the 
promissory notes or acceptances of the contractors, 
&, collaterally by the deposit of a number of 
foreign stocks & securities. In an action for 
foreclosure or sale of these securities the question 
was raised whether pltfs. were entitled to claim 
the commission of 1 per cent. per month on unpaid 
instalments in addition to interest, or whether 
such commission was contrary to law as being in 
the nature of a penalty -—Held: the contract 
to pay commission Wis wholly separate from the 
payment of interest, it being an independent 
undertaking to pay something on the happening 
of a particular event, & could not be considered. 
an illegal charge ; the account of what was duc 
upon the securities must be taken on the footing 
of the validity of the stipulation: & payment 
must be made on a fixed day, or, if not, then 
foreclosure, with liberty for any partics to apply 
in chambers for a sale.-—GENERAL Crepir & 
Discount Co. v. GLEGG (1883), 22 Ch. D. 549; 
59 L. J. Ch. 207; 48 L. T. 182; 31 W. R, 421. 
Annotations :-—Consd. Muinland v. Upjohn (1889), 41 Ch. dD. 

126. Apld. The Bonwell Tower (1895), 72 L. T. 664. 

Refd. Sudier v. Worley, [1894] 2 Ch. 170. 

962. gale with part of purchase money 
remaining on mortgage—Restriction referring only 
to contract of sale.|—VItf. agreed to sell an estate 
to defts. for £51,086, £5,000 of the purchase money 
to be paid in cash & the balance to remain on 
mtge. for two years. Clause 5 of the agreement 
was as follows :—The purchasers shall give the 
vendor the option of finding one-third of the 
capital of any co... > which they may form for 
the purpose of developing the said brine land. 
In the event of their failing to give him the said 
option ... within a period of two years from the 
completion of the purchase they shall pay the 
vendor the sum of £5,000 over & above the mtge. 
debt of £46,086 & interest. The purchase was 
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Sect. 4.—Restrictions on right to redeem: Sub-secis. 
1&2, A. & B. (a), (b) & (c), & C.) 


completed in accordance with the agreement on 
Sept. 2, 1907, & in July, 1908, a private co. was 
formed for the purpose of working the estate. 
The whole of the capital, £100,000, was issued & 
no opportunity was given to pltf. to find one-third, 
but in Dec. 1908, he was informed by the co. 
that it was proposed to increase its capital to 
£120,000, & offering him in accordance with the 
terms of the said agreement one-third of that 
amount, viz., 4,000 £10 shares. Pltf. refused this 
offer, & alleged that under the agreement he was 
entitled to an option to find one-third of the 
original capital, & not having had such option he 
claimed the extra £5,000 under the agreement :-— 
Held: (1) the offer actually made to pltf. did 
not satisfy the option to which he was entitled ; 
(2) the clause in the agreement providing for pay- 
ment of the extra £5,000 formed part of the agree- 
ment to purchase, & was not a clog on the equity 
of redemption ; (8) pltf. was entitled to recover the 
£5,000. The doctrine [of clogging the equity of 
redemption] entirely depends on its being a bargain 
by the mtgee. in his relation as mtgee. towards the 
mtgor. & had nothing to do with a bargain which 
& vendor made in dealing with his own property. 
- . . It was impossible to say that this bargain was 
a term of the mtge. (CozENS-Harpy, M.R.).— 
oe v. CHAMBERLAIN (1909), 26 T. L. R. 138, 
A 


Annotation :—Refd. Kreglinger v. Now Patagonia Meat & 

Cold Storage Co. (1913), 109 L. T. 802. 

Right to redeem essential to mortgage.|—See 
Part I., Sect. 4, sub-sect. 1, ante. 

Application of rule to debentures of companies. }— 
pes CoMPANIES, Vol. X., pp. 781, 782, Nos. 4890- 


SuB-SEcT. 2.—WuAT AMOUNTS TO ‘ CLOGGING.” 
A. Agreement for Collateral Benefit. 

Validity generally.|—-See Part IV., Sect. 6, ante. 

963. General rule.] — CHAMBERS v. GOLDWIN, 
No. 1071, post. 

964. Right of pre-emption of output.}] — A 
covenant in a mtge. of property in the West Indies 
to consign the produce of the mtged. estate to the 
mtgee. is not usurious.—SAYERS v. WHITFIELD 
(1829), 1 Knapp, 183; 12 EB. R. 271, P. C. 
Annotations :-—Refd. Henckell v. Daly (1828), 1 Moo. P. C. C. 

51; Leith », Irvine (1833), 1 My. & K. 277; Faulkner v. 

Daniel (1843), 3 Hare, 199. Mentd. Bertrand v. Davies 

(1862), 31 Beav. 429. 

965. During fixed period.|—Merchants in 
London agrecing to become surcties for a West 
India planter, on being secured by a conveyance 
of his plantation in trust, with a covenant that 
they should be continued as consignees till the 
expiration of five years after the reimbursement 
of what they might advance :—Held: entitled to 


PART Vil. SECT. 4, SUB-SECT. 2.—A. 

968 i. Itestrictive covenani—To buy 
exclusively from mortgayce—Not limited 
to continuance of amortyage—Not bind- 
ing after redemption.}—A mtgo. of a 
brewery of an hotel decd upon a lease, 
contained a covenant by the mtgor. 
that during the continuanco of the 
lease he would doal exclusively with 
the mtgoe. for all colonial beer sold 
upon the mtged. premises. At the 
same time as this mtgo. was executed 
the mtgor. executed a separate deed 
of covenant to the same effect :—Held : 
the deed of covenant & the mtge. both 
constituted a clog upon the equity of 
redemption; the mtgor. was entitled 





the mtge 
the propert 


968 ii. 





covenant by M. 


any time during 


upon payment of all moneys due under 
. to have a reconveyance of 
freed from the deed of 
covenant.—PRERTH eee macy Co. vw. 


SIMMS (1903), 3 W.A. 





publican, purchased from §., a brewer, 
the lease of a hotel, & gave him a 
mtgo. of the lease to secure the pur- 
chase money. The m 
that 
all times during the continuance of 
the term of years granted by the said 
memorandum of lease ’’ purchase from ” 
8. all colonial ale & stout, etc., ‘‘ at 
the said 
years ’’ used or consumed or sold upon 


MORTGAGE. 


the benefit of this covenant.—BUNBURY v. WINTER 
(1820), 1 Jac. & W. 255; 37 E. R. 872, L. C. 
Annotations :-—Consd. Sayers v. Whitfleld_(1 829), 1 Knapp, 
138. Refd. Henckell v. Daly (1828), 1 Moo. P. C. C. 51; 
Leith v. Irvine (1833), 1 My. & K. 277; Faulkner ». 
Danie] (1843), 3 Hare, 199. 
966. .}] — KREGLINGER v. NEW 


PaTAGONIA MEaT & COLD STORAGE Co., LTp., No. 








, ante. 
967. Restrictive covenant — To buy exclusively 
from mortgagee—During continuance of mort- 
gage.|—Bices v. HoppINoTT, HoOpDINOTT v. 
Biaes, No. 993, post. 
968. Not limited to continuance of 
mortgage—Not binding after redemption.|—NoAakEs 

& Co., LTp. v. Rice, No. 19, ante. 

969. —— ——- ——. ——.]—MorGan v. JEF- 
FREYS, No. 510, ante. 

970. Agreement for share of profits—Notwith- 
soneng redemption.|.—SAaNTLEY v. WILDE, No. 

», ante. 

971. Mortgagee to be employed as broker—To 
continue ‘‘ always thereafter.’’] — A holder of 
shares in a tea co. mortgaged the shares to secure 
a loan & agreed to use his best endeavours to 
secure that ‘‘ always thereafter ’’ the mtgee. should 
have the sale of all the co.’s teas as broker, & in 
the event of the co.’s teas being sold otherwise 
than through the mtgee. to pay him the amount 
of the commission he -would have earned if the 
teas had been sold through him. The mtge. was 
paid off & the co. afterwards changed their broker. 
The quondam mtgee. having brought an action 
against the shareholder for breach of the above 
agreement :—Held: the agreement was not 
binding, & the action could not be maintained.— 
BRADLEY v. CARRITT, [1903] A. C. 253; 72 L. J. 
K. B. 471; 88 L. T. 633; 51 W. R. 686; 19 
T. L. R. 466; 47 Sol. Jo. 534, H. L. 3; revsg. S. C. 
sub nom. CARRITT v. BRravLeEY, [1901] 2 K. B. 
550, O. A. 

Annotations :—Apld. Samuel v. Jarrah Timber & Wood 
Paving Corpn., (1904) A. C. 323. istd. Davies v. 
Chamberlain (1909), 25 T. L. R. 766. Apld. British South 
Africa v. De Beers Consolidated Mines, [1910] 1 Ch. 354. 
(See [1912] A. C. 52.) Consd. Morgan v. Jeffreys, [1910] 
1 Ch. 620. Distd. Kreglinger v. New Patagonia Meat & 
Cold Storage Co., [1914] A. C. 25. Consd. Re Rainbow 
Syndicate, Owen v. Rainbow Syndicate, [1916] W. N. 
178. Mentd. Bouchard v. Prince’s Hall Restaurant (1904), 
20 T. L. R. 574. 

Option to purchase equity of redemption.|— 
See Nos. 996-1003, post. 

Bonus depending on success of action.]—Sec 
No. 595, ante. 

Commission on sale—Auctioneer mortgagee.)}— 
Sce AUCTION & AUCTIONEERS, Vol. IIl., p. 32, 
Nos. 233-235. 

Redemption of debentures.|—Sec COMPANIES, 
Vol. X., p. 782, Nos. 4892-4896. 





B. Increase of Amount Repayable. 
(a) Bonus. 


972. Whether amounting to clog.}—-A mtge. 
was executed for £1,000, but £700 only was 


the demised premises :—J/eld: this 
covenant ceased to be binding on pay- 
ment of all moneys sec y © 
mtge., notwithstanding that the term 
of the lease had not yet come to an 
end.—STaPLES wv. MACKAY (1892), 11 
N. Z. L. R. 258.—N.Z. 


968 iii. — —-—.}— 
MACARTHY v. KELLIHER (No. 3) (1897), 
16 N. Z. L. R. 88.—N.Z. 


PART VII. neve 4, SUB-SECT. 2.— 
a). 
O72 i. TY Aether amounting to clog.}—- 


The proviso for redemption in a mtge. 
to secure ap advance of £3,500, was 


R 24.—AUS. 
-}—M., & 








. contained a 
10 would “ at 


term of 
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advanced. The mtgee. alleged that, in consequence 
of the unsatisfactory nature of the security, he had 
agreed to advance only £700, the remaining £300 
being a bonus for the risk & hazard. The evidence 
supported this allegation. Upon a bill filed to 
redeem, upon payment of £700 :—Held: pltf. 
could only be entitled to a decree upon payment of 
the full sum of £1,000.—PoTTER v. Epwarps 

(1857), 26 L. J. Ch. 468; 5 W. R. 407. 

Annotations :—Folld. Mai iP ‘h. D. 
126. Distd. N money ergy batt (800). 45. cn D 
190. Apld. Higgs ». Hoddinott, Hoddinott rv. Biggs, 

[1898] 2 Ch. 307. Apprvd. Kroglinger v. New Patagonia 
Meat & Cold Storage Co., [1914] A. C. 25. Refd. Eyre «. 
Wynn-Mackenzie, [1894) 1 Ch. 218; Santley «. Wilde, 
[1899] 2 Ch. 474; Carritt v. Bradley, (1901) 2 K. B. 450. 

_ 973. —.]—Pltf. was entitled to a life estate 
in possession In certain property, subject (inter 
alia) to a jointure charge payable during tho life 
of an old lady; & in consideration of £1,000 he 
mortgaged his life estate to deft., to secure £3,300 
payable within three months of the old lady's 
death. He also by an agreement, signed after- 
wards, tacked to this security, a charge of £400, 
with interest at £5 per cent. per month :—Held: 
pltf.’s interest, with regard to the jointure charge, 
was not reversionary so as to bring the case under 
the rule applicable to mtges. of reversionary 
interest. The mere fact that a borrower was in 
great want of money, & the lender exacted exor- 
bitant interest, will not induce the ct. to interfere 
on behalf of the former. 

The mtge. decd provided for satisfaction & 
reconveyance upon pltf.’s paying £1,500 by a 
certain day, a year later, with interest, etc. 

Semble: the additional £500 could not be 
regarded as # penalty.— WEBSTER v. Couk (1867), 
2 Uh. App. 542; 36 L. J. Ch. 753; 16 L. T. $21; 
15 W. Rk. 1001, L. C. 

Annotations :—Dbtd. Tyler v. Yates (1870), L. R. 11 lq. 
265. Refd. Wyatt e. Cook (1468), 18 L. T. 12; Aylosford 
v, Morris (1872), 42 L. J. Ch. 146; Novill ». Snelling 
(1880), 15 Ch. D. 679. 

974. eo] — PILKINGTON v. BAKER, BRITISH 
MutruvaL INVESTMENT Co. v. PILKINGTON, [1877] 
W.N. 210. 

975. J—JAMES v. Kirn, No. 5095, ante. 

976. ——— No oppressive dealing — Commission 
on loan.]-——Where there is no oppression or unfair 
dealing, « mtgee. is at liberty to bargain with the 
mtgor. for a commission on the amount of the 
loan; & the circumstance that the mtgee. deducts 
& retains the amount of such commission from the 
sum advanced to the mtgor. is equivalent to pay- 
ment of that amount to him by the mtgor.-—— 
MAINLAND v. UPJOHN (1889), 41 Ch. D. 126; 58 
L. J. Ch. 3613 60 L. T. 614; 37 W. RH. 411. 
Annotations :—Apld. Biggs v. Hoddinott, Hoddinott 1. 
Biggs, [1898] 2 Ch. 307. Refd. Field v. Hopkins (188%), 
49 L. J. Ch. 174; Eyre v. Wynn-Mackenzie, [1894] 1 Ch. 
218; The Benwell Tower (1895), 72 L. T. 664; Santley 

foe [1899] 2 Ch. 474 ; 

445; 

Keen, [1908] 1 Ch. 245. 

Premium charged by building society.} — Scc 
BvuILpING SOCIETIES, Vol. VII., p. 480, No. 1d9. 











(B) Costs. 
Sce Mortgagees Legal Costs Act, 1895 (c. 25). 
977. Mortgagees Legal Costs Act, 1895 (c. 25), 
s. 3—Not retrospective.|—A solr. mtgce. who had, 
by a judgment given before the passing of above 


the payment of £6,000 & a transfer of 
£5,000 in shares in a co. to be promoted 
by the mtgor. The principal money 
advanced was applied in the purchase 
of mtged. premises, which the co. were 
to develop & work :—Held: the pro- 
viso for redemption was not unreason- 
able.-—-BUCHANAN v. HaRVIE (Nu. 2) 


(1904), 3 > N._B. 
C. L. T. 76.—CAN 


Rice v. Noakes, (1900) 2 Ch. - 
Carritt v. Bradley, [1901] 2 K. B. 550; Cheese v. | 
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h. Further charge by mortgugor after 
assignment.}—A tmtgor. who has sold 
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Act, been held not to be entitled to charge profit 
costs against his mtgor., applied after the passing 
of the Act for an extension of the time for appealing 
against the judgment, on the ground that above 
sect. is retrospective in its operation :—Held: 
above Act was not intended to affect judgments 
given before it was passed, & there was no ground 
for extending the time.—EyrE v. WyNN-MaAc- 
KENZIE, [1896] 1 Ch. 185; 65 L. J. Ch. 194; 73 
L. T. 571; 44 W. R. 2738; 40 Sol. Jo. 148, C. A. 
Annotation :—Folld. Day v. Kelland, [1900] 2 Ch. 745. 

978. .}— Where a foreclosure order 
has been made prior to above Act, finally settling 
the terms of redemption on payment of principal, 
interest, & costs, a solr. mtgee. will not be entitled 
to the benefit of above sect. because the taxation 
of his costs takes place under an order made after 
above Act has come into foree.—Day v. KELLAND, 
[1900] 2 Ch. 745; 70 L. J. Ch. 3; 83 L. T. 447; 
19 W. RR. 663 45 Sol. To. 10, C. A. 








(c) Other Cases. 


979. Arrears of interest converted into capital 
—Agreement by trustee for payment of debts--- 
Binding on owner of equity of redemption.|- - 
The equity of redemption of a mtged. estate, was 
conveyed to A. in trust for the payment of debts, 
& the surplus to B.A. agrees with the mtgee. to 
turn the interest in arrear into principal. B. is 
bound by this agreement, though no party to it.— 
CONWAY @, SHRIMPTON (1710), 5 Bro. Parl. Cas. 
187; 2K. R617, I. 1. 

980. Accumulation—Covenant vold.J]—A 
‘covenant in a mtqge., that at the end of every 
year, if the interest is not paid within three 
nonths after it becomes due, it shall bear interest, 
8a Void covenant. Or, that on non-payment of 
bhe interest at the day, it should be turned into 
srincipal, & bear interest.— BROADWAY v. MORE- 
MAFT (1729), Mos. 247; 25 BF. OR. 877, LO. 
Annotation :---Refd. Bosunquet v. Dashwood (1734), Cas, 

temp. Talb. 3S. 

981. Sum let repayable by instalments-—Whole 
ium & interest repayable on notice—-Instalments 
paid repayable after redemption.J—Boorn  v. 
SALVATION ARMY BUILDING ASSOCN., Lp, (1897), 

IT. L. Ro. 





CU. Limited Time for Iedemption. 
982. Three years—If mortgagor so long live.|—- 
IASON v. Eyres (1681), Ifreem,. Ch. 605 2 Cas. in 
th. 335 22 E.R. 1064. 


fenaiation :—Refd. Newcombe v. Bonham (1681), Freom, 
Ch. 67 


983. Life of mortgagor.J—Purice v. Pennig, No. 
‘97, post. 

984. —One for £800 consideration grants 
a rentcharge of £48 a year in fee, upon condition 
that if the grantor during his life shall give notice, 
& pay in the £800 by instalments, viz. £100 at the 
end of every six months, & shall do this during 
his own lifetime, the grant to be void: the mtge. 
was made about sixty years since, when the legal 
interest of money was & per cent. Decreed not 
redeemable. In case of a mtge., no clause can 
confine the equity of redemption to the lifetime 
of the mtgor., or to him & the heirs male, or heirs 





the equity of redemption in property 
mortgaged by him cannot afterwards 
charge such property with a further 
debt so as to render the purchaser of 
the equity of redemption Hable to pay 
kuch debt before ho can redeem.— 
BHAGWAN Das v. SHAM Das (1901), 
I. L. R. 23 All. 429.~-IND. 


AA2 


Eq. Rep. 61; 25 
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only of his body.—FLoYER v. LavinaTon (1714), 
1 P. Wms. 268; 24 E. R. 384, L. C. 


Annotations :—Refd. Mellor v. Lees (1742), 2 Atk. 494; 
Whiting v. White (1792), 2 Cox, Eq. Cas. 290. Mentd. 
Woodhouse wv. Shepley (1742), 2 Atk. 535. 


985. Mortgagor dying in lifetime of father.] 
—SaLT v. NORTHAMPTON (MARQUESS), No. 954, 
ante. 

986. Intention to benefit mortgagee.|— 
BONHAM v. NEWcoMB (1684), 2 Vent. 364; 
Vern. 232; 86 EK. R. 4883; sub nom. NEWCOMB v. 
BonuaM, 1 Eq. Cas. Abr. 313; affd. (1689), 1 
Vern. 233, n., H. L. 

Annotations :—Refd. Croft: v. Powel (1738), 2 Com. 603 ; 
Mellor v. Lees (1742), 2 Atk. 494; Re Carshalton Park 
Estate, Graham v. The Co., Turnell vo. The Co., [1908] 
2 Ch. 62. Mentd. Fisher v. Wigg (1700), 1 P. Wms. 14. 
987. Joint lives of mortgagor & mortgagee.|— 

SPURGEON v. COLLIER, No. 951, auite. 








D. Postponement of Redemption. 


988. Postponement of fixed period.|—TEEVAN v. 
Sm1tTu, No. 509, ante. 

989. Thirty years.)—TaLBoT v. BRADDIL, No. 
277, ante, 

990. Twenty years—Agreement between solici- 
tor & client.|—The ct. will not give effect to a 
stipulation contained in a mtge. by a client to his 
solr., whereby the client is restricted from paying 
off the mtge. money for so long a period as twenty 
years.—Cownry v. Day (1859), 1 Giff. 316; 29 
L. J. Ch. 39; 11L. T. 88; 5 Jur. N.S. 1199; 8 
W.R. 55; 65 E. ht. 936. 

991. Debt repayable by instalments — At 
stated intervals.|—FAIRCLOU GH v. SWAN BREWERY 
Co., Lrp., No. 958, ante. 

992. Five to seven years.|—TEEVAN v. SMITII, 
No. 609, ante. 

993. Five years.|— Mtgee. may stipulate for a 
collateral advantage at the time & as a term of the 
advance, provided the any of redemption is 
not thereby fettered, & the bargain is a fair & 
reasonable one, entered into between the partics 
while on equal terms, without any improper 
pressure, unfair dealing, or undue influence. 

Mtge. of an hotel to a brewer contained a cove- 
nant by the mtgors. that during the continuance 
of the security they would deal exclusively with 
the mtgee. for all beer & malt liquor sold on the 
mtged. premises. The deed also contained the 
usual provisos for the continuance of the loan for 
five years. The mtgors. having ceased to purchase 
beer of the mtgee. he now moved for an injunction 
to restrain the breach of this covenant; the 
mtgors. also claimed to be entitled to redeem 
before the expiration of the five years :—Held: as 
the covenant entered into by the parties for the 
purchase & supply of beer during the continuance 
of the security was a reasonable one, which did 
not in any way clog the redemption or give the 
mtgee. any undue advantage, it ought to be 
enforced by injunction.—Bices v. HopDINoTT, 
Hoppinorr v. Biaas, [1898] 2 Ch. 307; 67 





PART VII. SECT. 4, SUB-SECT. 2.—D. 
k. Hight years.}—Re HONE'S ESTATE 
(1873), 8 I. R. Hg. 65.—IR. 


1. Zen years.\—Re FORTRESQUE’S Es- 
TATE, (1916) 1 I. R. 268.—IR. 
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996 i. Option to purchase—Part of 
mortgage transaction—At fixed price. }]— 
On an advance of money on the 
seourity of real estate, the lender cannot 


porty at a spec 
time stipulate 
996 ii. 


mitgeo. ma 
chase lan 





urchase of the pro- 
ed sum in case of 
default in repaying the advance at the 
-—FULLER 


(1866), 12 Gr. 388.—CAN. 


bargain for the ir 








as well as a stranger pur- 
of which he is mtgee., 
still, if he purchase as m 
his interest in the land a 
being allowed to purchase, he cannot 
set up his title thus obtained against 


MoRTGAGE. 


L. J. Ch. 540; 79 L. T. 201; 47 W. R. 84; 14 

T. L. R. 504, C. A. 

Annotations :-—Apld. Santley v. Wilde, [1899] 2 Ch. 474. 
ld. Noakes v. Rice, (1902) A. C. 24. Consd. Bradley 

v. Carritt, (1903) A. ©. 253. Distd. Morgan v. Jeffreys, 

{1910] 1 Ch. 620. Consd. Kreglinger v. New Patagonia 

Meat & Cold Storage Co., [1914] A. C. 25. 

994. Twenty-eight years—No restriction on call- 
mnt in money.]|—MonrGAN v. JEFFREYS, No. 510, 
ante. 

995. Covenant by second mortgagee—Not to 
redeem within ten years—Precluded from redeem- 
xe py mortgagee.|—-RAMSBOTTOM v. WALLIS, No. 

» ante. 


k 


E.. Purchase by Mortgagec. 


996. Option to purchase—Part of mortgage trans- 
action—At fixed price.|—WILLETT v. WINNELL 
(1687), 1 Vern. 488; 23 E. R. 611, L. C. 

Annotation :—Distd. Bunning v. Bunning (1822), 1 L. J. 


O. 8. Ch. 56 
997. -]—It was held, that if an 

estate mtged. be once redeemable, it shall always 

be so till released or foreclosed: as if a mtge. be 
made with a condition, that if the mtgor. pays the 
money at any time during his life, the mtgee. shall 
reconvey. This may be redeemable by his heir 
after his decease, notwithstanding the redemption 
is limited to the mtgor. during his life only. So if 

a mtge. be made redeemable, upon payment of the 

mtge. money at a certain day, but if the money 

be not then paid, that if the mtgee. will pay a 

further sum to the mtgor., that then his estate 

shall be absolute, or that he will make him a 

further conveyance, or any thing to that effect, 

this estate is notwithstanding redeemable after 
the day of payment, & the mntgee. cannot enforce 
the mtgor., after default, to make him an absolute 
estate, until he forecloses him.—PRICE v. PERRIE 

(1702), Freem. Ch. 258; 22 KH. R. 1195, L. C. 

9 -.|—A man shall not have 
interest for his moncy on a mtge. & a collateral 
advantage besides for the loan of it; or clog the 
redemption with any by-agreement. 

A. lends money to B. on a mtge., & takes a 
covenant from B. by another deed, that if A. 
should think fit, B. should convey to A. so much 
of the mtged. estatc, as should be of the value of 
the money lent at twenty years’ purchase. Cove- 
nant decreed to be set aside as unconscionable.— 
JENNINGS v. WARD (1705), 2 Vern. 520; 23 E.R. 
935. 

Annotalions :—~Distd. Bunning v. Bunning (1822), 1 L. J. 
0.8. Ch. 56. Consd. James v. Kerr (1889), 40 Ch. D. 449. 
Expld. Biggs v. Hoddinott, Hoddinott v. Biggs, [1898] 
2 Ch. 307; Kreglinger v. New Patagonia Meat & Cold 
Storage Co., {1914] A. C. 25. Refd. Field v. Hopkins 
(1890), 44 Ch. D. 524; Santley v. Wilde, [1899] 2 Ch. 
474; Carritt v. Bradloy, [1901] 2 K. B. 550. 

999. ——__ ——- ———.] —-SAMUEL v. JARRAH 
TIMBER & Woop PAVING CoRPN., No. 957, ante. 

1000. —— Whether impeachable after 
sale.]—Equity will not interpose on a covenant 
that a mtgee. shall have the benefit of pre-emption, 
if it be not insisted on until after the estate is sold. 
—ORBY v. TRIGG (1722), 9 Mod. Rep. 2; 2 Eq. 
Cas. Abr. 599; 88 E. R. 276. 























the mtgor.’s right to redeem.—KKELLY 
v. MACKLEM (1867), 14 Gr. 29.—CAN. 


996 iii. .}-A., mtgor., 
by @ proviso in a mtge. deed, 
in a certain event, to sell to B., the 
mtgee., for a fixed sum, part of the 
mtged. premises :—Held: the proviso, 
was totally void, as being an onerous 
engagement entered into at the time 
of the mtge.—Re Epwakps’ ESTATE 
(1861), 11 I. Ch. R. 367.— IR. 


vw. KEENAN 











.}—Although a 
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1001. ——.]—This Ct. will not suffer, in a 
deed of mtge., any agreement in it to prevail, 
that the estate become an absolute purchase of 
the Lah upon any event whatsoever (LORD 
HAR » U.).—ToomMES v. CONSET (174 3 
Atk. 261; 26 E. R. 952, L. C. ai 


Annotations :—Consd. Northampton v. Pollock (18! r 
Ch. D. 190; Samuel v. Jarrah Timber OGL totine 


Corpn., [1904] A. C. 323. : . 
79 L. 3. Ch. 360. 3. Refd. Morgan v. Joffreys (1910), 


1002. — .|—A. having granted a mtge. 
of anticipation to B. of a West India estate. being 
found upon an account taken to be greatly in- 
debted to him, releases the equity of redemption 
to B. & his heirs; it not appearing, however, at 
the time to have been intended as an absolute 
sale, & B. having both by letter & in conversation, 
stated himself as being only mtgee. in possession, 
a redemption was decreed. 

This ct. as a ct. of conscience is very jealous 
of persons taking securities for a loan, & converting 
such securities into purchases. Therefore I take 
it to be an established rule, that a mtgec. can 
never provide at the time of making the loan for 
any event or condition on which the equity of 
redemption shall be discharged, & the convey- 
ance absolute (Lorp HENLEY, C.).—VERNON 1. 
BETHELL (1762), 2 Eden, 110; 28 E. R. 838, L. (. 
Annotations :—Consd. Samuel v. Jarrah Timber & Wood 

Paving Corpn., [1904] A. C. 323; Kreglinger v. New 

Patagonia Meat & Cold Storage Co., [1914] A. C. 25. 

1003. Subsequent & independent trans- 
action.|—A mtgor. & mtgee. may by a separate 
& independent transaction subsequent to the 
mtge., make a valid agreement which gives the 
mtgee. the option of purchasing the mtged. pro- 
petty, & thus may have the effect of depriving the 
mtgor. of his right to redeem.— REEVE v. LIshe, 
[1902] A. C. 461; 71 L. J. Ch. 768; 87 L. T. 808; 
51 W. R. 576; 18 TT... R. 767, UW. L. 5 affy. S.C. 
sub nom. LISLE v. REEVE, [1902] 1 Ch. 53, C. A. 
Annotation :-~Expld. Samuel v. Jarrah Timber & Wood 

Paving Corpn., [1904] A. GC. 323. 

Sale with option of re-purchase—Whether abso- 
lute sale or mortgage.|—See Part 1., Sect. 6, sub- 
sect. 1, ante. 











F. Other Cases. 


1004. Restriction as to persons entitled to re- 
deem—Mortgagor é& heirs of his body—Invalid.]— 
No agreement in a mtge. can make it irredeemable, 
either after the death of the mtgor., or upon 


1001 i. , 
giving the mtgee. a right of pre-emption 
n respect of the mtged. property ata 
price fixed by reference to another 
share in the same village :—/Held: 
prima facie a good covenant & 6n- 


—.J—A 





1114.—CAN. 


& Wood Paving 


A ee ee Ke NS Ue NOOR RE 


covenant | land.J—WILTSE  ¥. 
INSURANCK Co. (1916), 34 W. L. HK. 


n. Money bonds subsequent to mort- 
gage—Provision for 
before redemption. }—-RAJIMAL MOTIRAM 
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failure of issue male of his body.—HOWARD v. 
HARRIS (1683), 1 Vern. 190; 2 Cas. in Ch. 147; 
Freem. Ch. 86 ; 1 Eq. Cas. Abr. 312 ; 28 E. R. 406. 
Annotations :-—Consd. Newcombe v. Bonham (1681), Freem. 
Ch. 67. Distd. Bunning v. Bunning (1822), 1 L. J. O. S. 
Ch. 56. Consd. Kreglinger ». New Patagonia Meat & 
- Cold Storage Co., [1914] A. C. 25. Refd. Jones v. Meredith 
1739), 2 Com. 661: Rice v. Noakes, [1900] 2 Ch. 445. 
entd. Clay v. Willis (1823), 1 L. J. 0. S. K. B. 144, 








1005. —- -}—ANON. (1681), Freem. 
Ch. 843; 22 BK. R. 1073, L. C. 
1006. —— ——.]— FLOYER v. LAVINGTON, 





No. 984, ante. 

Loan by building society—Alteration of rules.|— 
See BUILDING SOCIETIES, Vol. VII., pp. 457, 459, 
Nos. 19, 20, 30, 31. 

Amount payable on redemption.}—See 
BUILDING SOCIETIES, Vol. VII., pp. 474-477, Nos. 
124-141. 

Forfeiture of shares under lien for debts.|— 
Sce COMPANIES, Vol. IX., p. 425, No. 2748. 

Clog on redemption of debenture.|—See Com- 
PANIES, Vol. X., p. 782, Nos. 4892-4896. 
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Sect. 56.—AMOUNT REPAYABLE. 

1007. General rule.}|—(1) A mtgee. who is a 
solr. & who in that capacity acts on his own 
behalf in proceedings relating to the mtge. debt 
or the mtge. security cannot, in the absence of 
express contract, charge against the mtgor., as 
part of his costs, charges & expenses incurred as 
mtgee., profit costs in respect of professional 
services so rendered, but will be limited to dis- 
bursements out of pocket. 

2) The case turns upon the effect of the ordinary 
contract which arises out of the relation between 
a mtgor. & his mtge. It is well settled that under 
the contract the mtgor. if he desires to redeem the 
mortgaged property, must pay: the principal 
debt; the interest thereon; all proper costs, 
charges, & expenses incurred by the mtgee. in 
relation to the mortgaged debt or the mtge. 
security; the mtgee.’s costs of the redemption 
action (Fry, 1..J.).——Re WALLIS, fa p. LICKORISH 
(1890), 25 Q. B. D. 176; 59 L. J. Q. B. 5003 62 
L. T. 674; 38 W. R. 482; 67. L. R. 2913 7 
Morr. 148, C. A. 

Annotations :—.A8 to (1) Apld. Stone ». Lickorish, [1801] 2 

Ch. 363; Re Doody, Fisher». Doody, Hibbert v. Lioyd, 


(1893) 1 Ch. 129. efd. Kyro ». Wynn-Mackonzie, [1894] 
1 Ch. 218. 
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PART VII. SECT. 5. 


r. Memorandum by solicitora of sum 
due.}—Tho solrs. of the mntgees. gave 
the mtgor. a memorandum of the 
amount due, & relying upon this, B. 
surchased the cquity of redomption. 
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EXCELSIOR LIFE 


ayment of bunds 


forceablo by the mtgee.—LIMAL JATI 
ve. BrRANJA KvuaR (1900), I. L. KR. 22 
All. 238.—IND. 

1003 i. Subsequent & indepcndent 
transaction.}—~Plitf. advanced & paid 
to deft. $350, & took from: deft. a pro- 
missory note therefor; also an abso- 
lute transfer under seal of certain 
lands, in consideration of the $350 ; 
also an option under seal to purchase 
the lands for $6,000, in consideration 
of the $350. Pitf. accepted the option 
& sued for specific performance :~ - 
Held: the absolute assignment could 
not be viewed otherwise than as an 
equitable mortgage; & the doctrine 
** once a mortgage always a mortgage ”’ 
was fatal to pltf.’s exercise - the 

RUST 





option.— ARNOLD v. NATIONAL 
Co. (1912), 22 W. L. R. 693; 3 
W. W. R. 183; 7 D. L. R. 754.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2.—F. 


m. Insurance policy as_ collateral 
security—Premiums charged on _ the 


t. SHIVAJI ANANDRAV (1902), I. L. KH. 
27 Bom. 154.—IND. 

o. Lease by morlgagor to mort- 
gvayee—Long lease.}--A lease for nine 
hundred & ninety nine years, made by 
witgor. to mtgce. set aside; the policy 
of the Jaw upon which the statutes 
of usury are founded not permitting 
such a transaction between persons 
standing in the relation of mtgor. & 
mtgee.—-WEHB tv. RORKE (1306), 2 
Sch. & Lef. 661.—IR. 


Dp. Fair rent.}—A lease granted 
to a creditor on a further loan of 
money, at a stipulated rent, to be 
retained in discharge of the debt; is 
a security in the nature of a mtge.; 
& if the rent be at the fair value can- 
not be set aside.—MORONY v. O'DEA 
(1809), 1 Ball. & B. 109.— IR. 


-———.)— BHimrao NaAGO JIKAO 


q. 
PATANKAR ¢. SAKHARAM HIN SABAJI 
KanTak (1921), I. L. R. 46 Bom. 409. 





pon a bill to redeem, the ct. held 
the mntgeos. not bound i this amount. 
the evidence showlng that the solr, 
was not aware that the mtgor. had 
inquired on behalf of B.-—MOFFAT? »v. 
BANK OF UPrreR CANADA (1856), 4 
Gr. 374.—CAN. 


t. Costa of mortguyee-——In relation 
to debt — Purchase price of land in 
abortive sale.}—The oquity of redemp- 
tion in mtged. Jands was offered for 
sale under execution at law, & the 
mtgee. purchased the property for 
$200; but the sale proved to in- 
operative :—ZJ/eld: the mtgee. could 
not add the amount so paid to the 
amount of his mtge. debt.—PavL v. 
FERGUSON (1868), 14 Gr. 230.—OAN. 


a. Costa of redemption 
action. }—-On proceeding with the refer- 
ence under the decree pronounced on 
the hearing, the master of his report 
found that there was due to pitf. a 
gum which included costs incurred in 
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Sect. 56.—Amount repayable. 


1008. Terms similar to foreclosure action.}|— 
A. mtged. three houses, 23, 26 & 27, to B., & 
afterwards contracted to sell 23, one of the 
houses, to C.; C. paid the purchase-money to A. 
under the contract, but without obtaining a con- 
veyance, & with constructive notice of the prior 
mtge. to B. C. afterwards paid off what was due 
to B. upon his mtge., & having taken a transfer 
of the mtge., filed a bill against the devisee of A. 
é several mtgees., under subsequent mtges. made 
by A., which included the houses 26 & 27, & other 
property, & obtained a decree for the specific 
performance by the devisees of A. of the contract 
of sale as to the house 23, & for the successive 
foreclosure of all the subsequent mtgees., & the 
devisee of A., in default of their redemption of the 
houses 26 & 27. 

The terms on which a mtgor. or those claiming 
under him are entitled to redeem must be the 
same, whether they are to be ascertained in a suit 
for redemption or for foreclosure (WIGRAM, V.-C.). 
—SosBerv. Kemp (1847), 6 Hare, 155; 67 E.R. 1120. 


Annotation :-—Consd. Dingle v. Coppen, Coppen v. Dingle, 
1899] 1 Ch. 726. 


Foreclosure action.|—Sce Part XIII., Sect. 7, post. 

1009. Costs of mortgagee.|—ANON. (1708), 2 
Kq. Cas. Abr. 287; 22 E.R. 202, L. C. 

Increase of amount repayable—Increase amount- 
ing to clog in equity. |—See Sect. 4, sub-sect. 2, B., 
ante. 

1010. ——~ In relation to debt—Costs of re- 
demption action.)—Ite WALLIS, Ha p. LICKORISH, 
No. 1007, ante. 

Costs, charges & expenses.|—Sce Part XVITI., post. 

1011. Whole mortgage must be redeemed—Sub- 
sequent mortgagee.|/—-(1) A second mtgee. to re- 
deem a prior mtge. must make the heir of the 
mtgor. a party ; though the second mtge. is only 
of part of the estates comprised in the first, & 
under a different title. 

(2) As far as possible the ct. endeavours to 
make a complete decree, embracing the whole 
subject & determining the rights of all parties 
interested in the estate. 

(3) Subsequent mtgee. redeeming a prior mtge., 
must redeem it entirely.—PaLK v. CLINTON 
(LORD) (1805), 12 Ves. 48; 33 EB. BR. 19. 

Annotations :-—<As to (1 . it ; 

BL. J..Ch, 03. Retd, Cholmondcloy ». Clinton tigen 

Jac. & W.1; Jonnings v. Jordan (1881), 6 App. Cas. 698. 

As to (2) Retd, Konsington v. Bouverie (1854), 19 Beav. 39. 

Fe to (3) Refd. ee ee Ms Crockett (1848), 2 H. L. 


as, 239. Generally, age v. Cooper (1853), 16. 
Beav. 396. Mentd. Milligan v. Mitchell (1835), 4 i J. Ch. | 


Sect. 0: Sub-secis. 1, 





the suit brought by him to redeom : 
—Held: pitf. was entitled to claim 
the costa so incurred.—Pimror »v, 
CANAVAN (1881), 29 Gr. 82.—OAN. 

b. Affidavit by mortgagee—How far 
conclusive.|— A docree for redemp- 
tion having been made, defts., on 
proving their claim in the master's 
office, produced their mtges., & filed 


principal is sought 
the mtge. falls d 
priating 


988 AN 





for a bonus to be paid him in case the 


ue, the Crown expro- 
before that event must 
assume the payment of such bonus in 
addition to pay the value of the 

roperty taken.—R. v, 
Bieaa Exch. C. R. 215; 20D. L. R. 


MORTGAGE. 


281; Watts vw Hyde 
L. C. & D. Ry. (1863), 1 


1012. .]—CHOLMONDELEY 
CLINTON (LORD), No. 904, ante. 
Redemption by part owners.|—Sec Sect. 7, 


Geel, 2 Ph. 406; Darnley v. 
eG. J. & Sm. 204. 


(MARQUIS) v. 








post. 

1013. Amount appearing in receipt clause—How 
far conclusive.|—-C. & K., two proposed mtgees., 
gave £4,000 to W., their solr., to be paid to the 
mtgor. on completion of the transaction. W. 
paid to the solr. of the mtgor., who was not 
present £3,500 alleging that £500 must be retained 
until a question of title should be settled, but he 
received the title deeds & the mtge. deed, which 
was duly executed by the mtgor., & on which was 
indorsed the mtgor.’s receipt for the full sum of 
£4,000. W. retained the £500 in his hands, 
without informing his clients, & soon afterwards 
became bkpt. :—Held: the loss must fall upon C. 
& K. & the mtgor. was allowed to redeem on pay- 
ment of £3,500 & interest & the ordinary costs of 
a redemption suit.—BoypD v. CRASTER (1864), 4 
New Rep. 130; 10 L. T. 480; 12 W. R. 787. 

.j|—See DEEDS, Vol. XVII., pp. 370— 
373, Nos. 1807-1832 ; EsTopPEe., Vol. XXI., pp. 
265, 266, Nos. 848-856. 

1014. Payment of interest.|Re WALLIS, Ea p. 
LickorisuH, No. 1007, ante. 

Redemption of advance by building society.|— 
See BUILDING SoOcIETIES, Vol. VII., pp. 474-478, 
Nos. 124-144. 

Redemption of advances by industrial societies. |— 
Ree ees Soctgrtries, Vol. XXVIII., p. 124, 

o. 53. 

Redemption of policies of life insurance.]—<Sve 
INSURANCE, Vol. XXIX., pp. 383 ef seq. 

Accounts between mortgagor & mortgagee.|— 
See Part XVI., post. 

Right of mortgagee to consolidate.|—Sce Part 
X., post. 

Method of payment.]—See Part XIV., Sect. 2, 
sub-sect. 1, post. 


Sect. 6.—DISPOSAL OR DEVOLUTION INTER 
VIVOS OR AT DEATH. 
SuB-SECT. 1.—IN GiENERAL. 

Nature of estate.|—Sce Sect. 1, ante. 

1015. Transmitted as an estate in land.|—An 
equity of redemption has always been considered, 
in equity, as an estate in the land; it is such an 
interest in the land as will descend from ancestor 
to heir, & may be granted, entailed, devised, or 
mortgaged.—ANON. (undated), 2 Eq. Cas. Abr. 
504, n.; 22 HK. RR. 499. 











the decree to become barred by limi- 
tation.—MANJESHWAR MARAINA Rao 


to be paid before 
vw. SHIVU Rao (1918), I. L. R. 41 Mad. 
1043.— IND. 


PART VII. SECT. 6, SUB-SECT. 1. 


g. Convcyance by mortgagee—tV hile 
assignee of equity of redemptt 


MACPHERSON 


an affidavit verifying their claim, & e. Covenant ling mor seasion.}—The assignee of a mtgor.’s 
oe that a certain sum was due | pay ica name aaa ede te see. interest, through the medium of a 
tothe mtgor. & sosured by the eaid | POeteeid—OnmeE Waar PERMANENT | Sn Moat be Raked toa o's 

: ‘ ag i OAN Co. : N sa » canno ooked upon &s a 
mtger. :—Held : their claim was prima gion we ee. oF | tenant at sufferance to the mtgee. & 


facie proven, & the onus of reducing 
‘the amount of it rested on pitf,— 


CouRT v. HOLLAND, Ex pn. ORAN 
6. Advances to contractors by mort- intarsat. thonck 


Co. (B. C.), [1919 . W. 
CAN I }1W. W. R. 7 


{. Arrears of rent.J}—In a suit for 
redemption the mtgee. is not entitled 
to — of rent with 


@ conveyance made by the mtgee. 
while such an assignee is in possession, 
would be void.—Dor d. CAREY v. 
ae (1850), 7 U. C. R. 794. 


respect of the 


ore Hg lay aca (1907), 38 | mtged. lands which were left in the h. That amounts to purchase of equity 
a oh lait , ; ossesaion of the mtgor. as tenant of of redemption.}—BURGESS v. CONWAY 

ee bite ‘or bonus by mort- he m . under the terms of the (1887), 14 8. C. R. 90.—CAN 

¢ uEpropriation prcecewige by | mtge. deed, when the mtgee. : bite ' 

Crown. )— Where there is a mtge. upon already sued & obtained a decree for k. Enforcement of cor Right 


property iu which the mtgor. stipulates 


such rent with interest & has allowed 


of assignee.}-—CLARKK v. FREEHOLD 


Part VII.—Equiry or REDEMPTION. 


ee ———.]—CASBURNE v. INGLIS, No. 853, 
ante. 

1017. .|—BuRGESS v. WHEATE, A.-G. ¥. 
WHEATE, No. 864, ante. oe 

Who entitled to redeem.|]—Sce Sect. 3, ante. 

See, generally, REAL PROPERTY. 





SuB-sEcT. 2.—INTER VIVOS. 


See, generally, REAL PROPERTY ; SALE OF LAND. 

Who Is entitled to redeem.]—See Sect. 3, ante. 

1018. Assignment of equity—Right of assignor 
to indemnity.|—No exoneration of the heir by the 
personal asscts of a party, who never personally 
contracted ; or not originally but only as a 
further security in a subsequent transaction, not 
intended to disturb the order of charge. 

The same principle applies to the purchase of 
an equity of redemption; for the party means at 
the time of the contract to buy the estate subject 
to that mtge.; in relation to which mtge. the 
personal contract was entered into; & that was 
not his. If he enters into no obligation with the 
party, from whom he purchases, neither by bond 
nor covenant of indemnity to save him harmless 
from the mtge., yet this ct., if he receives pos- 
session, & has the profits, would, independent of 
contract, raise upon his conscience an obligation 
to indemnify the vendor against the personal 
obligation to pay the money due upon the vendor's 
transaction of mtge.; for, being become owner of 
the estate, he must be supposed to intend to in- 
demnify the vendor against the mtge. (Lonp 
ELDON, C.).—WARING v. Wakv (1802), 7 Ves. 
332; 32 KE. R. 136, L. C. 

Annotations :—Consd, Re Law Court’s Chambers Co. (1889), 

61 L. T. 669. Apld. Bridgman » Daw (1891), 40 W. RR. 


253. Distd. Mills «. United Counties Bank, {1912} 1 Ch. 
231. Refd. Kastern Shipping Co. +, Gonh Beng Koe, 


11924) A. C.177. Mentd. Vandeleur ». Vandelour (1835), 

9 Bi. N.S. 157; Dodson v. Downey, [1901) 2 Ch. 620 5 de 

Bodega Co. (1903), 73 L. J. Ch. 198. 

1019. J—Independently of any con- 
tract, a ct. of equity will compel the purchaser of 
an equity of redemption to indemnify the vendor 
against the mtge. debt; & he may be required to 
covenant to do so.--—-BRIDGMAN u. Daw (1891), 40 
W. BR. 253. 

Annotation :-—Mentd. Dodson «. Downey, (1901] 2 Ch. 620, 

1020. Express limited covenant to 
indemnify.]—Pltf. & his two brothers, who were 
partners in business, had mortgaged their respec- 
tive contingent reversionary shares under their 
father’s will to deft. bank to secure an overdraft 
due from the firm. Pltf. had further mortgaged 
his share to M. to secure a debt of his own. Upon 
the bank pressing for payment pltf. & his brothers 














TiOaAn & Savinus Co. (1888), 16 0. KR. 
02938.——CAN. 

1, Relationship between mortgagee, 
mortgagor & assignee of equity of re- 
demption.J—BROWN & MATTHEWS Uv. 


purchaser 


& mtgor. conveys his equity of redenip- 
tion subject to the mtgo. there is an 
implied obligation on the part of the 
to indemnify 
against the mtge. 
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agreed to sell their respective equities of redemp- 
tion to the bank. By the deed of assignment the 
bank released pltf. & his brothers from all moneys 
owing to the bank on the security of their mtges., 
but the bank’s mtges. were to be kept on foot as 
a protection, so far as regarded pltf.’s share, against 
M.’s mtge. The deed also provided that upon the 
realisation of pltf.’s share the bank should trst 
pay themselves, & then, after satisfying M.’s 
mtge., should retain the surplus, ifany. The bank 
also covenanted to pay all duties payable in 
respect of the shares & to indemnify pltf. & his 
brothers against the same. Before his share fell 
into possession, pltf. brought an action for a 
declaration that he was entitled to be exonerated 
by the bank from all liability in respect of M.’s 
mtge.:—Held: having regard to the existence in 
the deed of an express limited covenant of in- 
demnity, no fuller indemnity could be implied ; & 
on these grounds he dismissed the action.—MILLs 
v. UNITED Counties BANK, Lrp., [1912] 1 Ch. 
231; 8LL.J.Ch. 210; 1051.7. 742; 28 T.L. R. 
40, C. A. 
-f{nnotation :-~-Mentd. Bradford », Gammon, [1925] Ch. 132. 

1021. Payment of amount of mortgage 
debt into court.;—A mtge. deed gave the mtgee. an 
option to purchase in case the debt was not paid 
ona day named. The trustees in bkpcy. of the 
mtgors. sold the mtyed. property. A part of the 
purchase-money was deposited to provide against 
the mtge. Pending proceedings on the part of the 
trustees to sct aside the mtge. on the ground of 
fraudulent preference, an order was made that the 
money deposited should be paid into ct., & on such 
further sum being paid in ag would cover the 
principal & interest due, & 10 per cent. extra, the 
property should vest in the purchaser.—M ILFORD 
HAVEN Ramway & Esrary Co. v. Mowart, Re 
LAKE & 'TAYLOW’S Mortaade, SPAIN v. MOWATT 
(1884), 28 Ch. D. 402; 54 LL. F. Ch. 5675 33 
W.. Re 597. 

1022. Agreement to convey equity—Necessity for 
writing.|——Massiy rv. JOUNSON, No. 850, ante. 

Bankruptcy of mortgagor—Relation back of title 
of trustee.}—Scee Banknurrcy, Vol. V., p. 640, 
No. d758. 

——— Money bond for further security.])—Sce 
Bankruptcy, Vol. V., p. 674, No. 5064. 

Leave to disclaim.|—Sce BANKRUPTCY, 

Vol. V., p. 013, No. 7717. 





Surn-secr. 3.--AT DEATH. 


See Part VIIL., Sect. 3, posé. 
Whether assets for payment of debts—Equity 


nile to indemnify the mtgor, against 
the mtge., debt.—- ROBERTSON vw. BANK 
of Vicronia (1867), 4 W. W. & A’B. 
85.—AUS. 


the mtgor. 
n. —-~— Whelher privity of contract 


debt, evidence is 


PIKE (1917), 23 B.C. it. 246.—CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

1018 i. Assignment of equity—lRight 
of assignor to indemnity. }-—STEPHENS 
v. BA ate (1863), 23 U. C. R. 16.— 


1018 ii. ——-  ——-.]—- NICHOLS. 
WaTson (1876), 23 Gr. 606.—CAN. 

1018 ffi. ———- ——.]—-CANAVAN ¢t. 
MEEK (1883), 2 O. It. 636.—CAN. 

1018 iv. ——~———.}—Hoyp v. JoHN- 
STON (1890), 19 O. R. 59%.—CAN. 

1018 v, —— ——. ]—Beratry v. FiTz- 
SIMMONS (1893), 23 UO. R. 245.—CAN. 

1018 vi. ——— ———.. }—- Although, when 


tulmissible of an express agreemont 
between the parties to the contrary.—- 
BRITISH CANADIAN LOAN Co, vr. TEAR 
(1893), 23 O. HK. 664.—CAN., 


1018 vii. ——— ss ----——. SHAVER ov’. 
SPROULE (1913), 24 O. W. it. 5005 4 
O. W.N. 0683; 9 D. L. RK. 641.—CAN. 


1018 viii. ————- - -}--CAMPBELL v. 
DoveLas (1916), 54 8. C. H. 285° 27 
O. W. BR. 129.—CAN. 

1018 ix, ——- ———. Re GUTHRIE & 


Co., kx p. BANK OF AUSTRALASIA 
(1884), 2 N. Zz. L. H. 425 (S. C.).—-N.Z. 

m. At sheriff's sale—Right of 
mortgagor to indemnity.}—There is no 
implied contract by the purchaser of 
an equity of redemption at a sheriff's 








created between assignee d&& mortgagee. | 
-~AUSTRALIAN Diposit & MORTGAGE 
BANK ». LORD (1876), 2 V. l. Ke (L.) 
3 | . —A US. 

0. ~~ --—----. }—Whore a mtgor. has 
assigned hin cquity of redemption, 
the assignee covenanting with to 
pay the mtge, debt, though as between 
the mtgor. & the assignee the latter 
thus becomes primarily Hable for the 
debt, this doos not create any privit 
of contract betweon the assignee 
the mtgee.—ALDOUs v. Hicks (1891), 
Z1 (), ft. §5.-~—CAN. 

p. layment of rent to assignee o 


f 
mortyngor—Agreement with mortgagee. | 
-- MURDIFF v. WARE (1861), 21 Ue R. 


i3.—CAN, 
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Sect. 06.—Disposal or devdlution inter vivos or at 
death: Sub-sect. 3. Sects. 7 & 8: Sub-sects. 1 
& 2, A.] 

charged with payment of debts.;—Sce EXECUTORS, 

Vol. XXITI., p. 340, Nos. 4048, 4049. 

Equity not charged with "payment of debts.] 

ace ExeEcuTors, Vol. XXIII., p. 340, Nos. 4048, 

0 





Devolution in case of copyholds.]|—See Copy- 
HOLDS, Vol. XIII., pp. 114, 115, Nos. 1449-1454. 

Escheat to Crown.]—Sce DESCENT, Vol. XVIII., 
p. 30, Nos. 299-301. 


Sect. 7.—LIABILITY TO EXECUTION FOR 
DEBTS. 


Right of judgment creditor to redeem.|—<See 
Sect. 3, sub-sect. 4, ante. 

1023. Writ of elegit—Not available.|—-BECKETT 
v. BUCKLEY, No. 886, ante. 

1024. ——..]—A__ creditor, who had 
recovered judgment in an action in the Ch. Div. 
for payment of a sum of money, sued out an 
elegit against his debtor, whose only interest in 
land was an equity of redemption in fee. The 
creditor then commenced an action in the Ch. 
Div. claiming to have it declared that he was 
entitled to a charge on the land, & to have such 
charge enforced by sale, foreclosure, delivery in 
execution, or otherwise as the ct. might direct, 
& asking for a receiver. Pltf. then moved for a 
receiver in the new action:—Held: Judgments 
Act, 1864 (c. 112), s. 1, did not take away the old 
right which a judgment creditor had before Judg- 
ments Act, 1838 (c. 110), to take proceedings in 
equity to obtain the benefit of a judgment which 
there were legal impediments to his enforcing at 
law, & pitf. was not obliged to wait till the trial, 
but might obtain a receiver on interlocutory 
application in the new action.—ANGLO-ITALIAN 
BANK v. DAVIES (1878), 9 Ch. D. 2753 47 L. J. Ch. 
833; 39. T. 244; 27 W.R.3,C. A. 

Ainolations :—Apld. Re Watkins, a af vans tee, 13 
Ch. D. 252. Consd. Re Pope (188 743. 
Refd. Bryant ». Bull, Bull ». Bryant (1878), Bo Tn. D. 
153; Smith v. Cowoll (1880), 6 Q. B.D. 75; Lte Whiteley, 
Whiteley v. Learoyd (1887), 56 1. ,. 846 ; Cadogan v. 
Lyric Theatro, [1894] 3 Ch. 338; R. ». Solfe, [1908] 2 
K. B. 121; Ashburton »v. Nocton, [1915] 1 Ch. 274; Re 
Pearce, Official Receiver v. Pearce (1918), 120 L. T. "334. 
Mentd. Oliver ». Lowther (1880), 42 L. T. 47; Re Peace 
& Waller (1883), 24 Ch. I). 4053; Westhea dv. Riley 
(1883), 25 Ch. D. 413; Holmes v. stitiage, Se 1Q. B. 
551; Harris ». Hontichamp, [1894] 1 3 oe 801; Re 

Jones & Judgments Act, 1864 ee 39 Sol. Jo. 671; 


Tyrrell 0. say (1895) 1 si B. 202; Thompson v. Gill, 
[1903] 1 K. B. 760. 


1025. ——.]—S. recovered judgment for a 
debt against C. & issued an elegit. ‘he sheriff 





PART VII. SECT. 7. 


Whether liable.]— An equity of 
reaein tion in a term of years cannot 
be sold on an execution.—Dor d. C 
WEBSTER ¥. FITZGERALD (1839), 2 
Ont. Dig. 2647.—CAN, 


Yr. ---An oquity of redemp- 
tion of an estate of rg eae is not 
saleable under common law 


the mtgor.—I 








.J—Q u. 





mace 88.— 
Vee v. rae (1846), 2 -129; = covered at the 8 
—~.]— MoCaBk v. THOMPSON 
(1837), 6 Gr, 175.—CAN. mtge. 
a. J— Held: 12 Vict. c. 73, 


s. 1, which authorises the sale under e. 
execution of an equity of redemption, 
applies only where the execution is 
against the mtgor. himself.—Bank a 
UPPER CANADA v. BROUGH (1862), 2 
E. & A. 95.—CAN. 





b, —-—.J]—An equity of redemp- 


tion in lands is not saleable under an 
execution — Sees the exor. of 


UrrrrR rer (1863), 10 Gr. 
sea 


——.J)—HREWARD 0. WOLFENDEN 
(1865), 14 Gr. 188. —CAN. 
: whether an equity 
of adomition can be sold upon an h. v 
execution issued u ue a judgment re- 


an action upon the covenant contained 
in the mtge. for the payment of the 
debt.—VANNORMAN v. M‘CARTY 
(1869), 20 C. P. 42.—CAN. 

.}~—The principle that one 
equity of redemption in mtged. 
mises is not saleable under execu lou 
where the same are subject to several 

mtges. in the hands of several Pedal 

does not apply where the mtges. 
by several owners of distinct mortiois 


MORTGAGE. 


returned that debtor had no lands which he could 
seize. C. had leasehold property which was sub- 
ject to mtges. S. thereupon obtained the appoint- 
ment of a receiver of the rents of the leasehold 
property without prejudice to the rights of the 
prior incumbrances. On the same day a petition 
for adjudication in bkpcy. was filed against C., 
& a receiver was appointed in bkpcy. a few 
minutes before the appointment of the receiver 
in the action. C. afterwards filed a petition for 
liquidation, the same receiver was appointed in the 
liquidation as had been appointed in the bkpcy., 
& resolutions were passed for liquidation of his 
affairs by arrangement. S. had not, until some 
days after the appointment of his receiver, any 
notice that C. had committed an act of bkpcy., 
or that any proceedings in bkpcy. were pending 
against him :—Held: as, at the time when S. 
obtained equitable execution, by the appointment 
of a receiver, the property was legally though not 
actually in the possession of the receiver appointed 
by the Ct. of Bkpcy., the equitable execution was 
ineffectual & was not protected by Bankruptcy Act, 
1869 (c. 71), s. 95 (2).—SALT v. COOPER (1880), 
16 Ch. D. 544; 50L. J. Ch. 529; 43 L. T. 682; 29 
W. R. 553, C. A. 


Annotations —Refd. bi fee eat ane v. 


ony Ex pn. Goodenough 
(1884), 50 L. T. 317 


hiteley, White cy v. Learoyd 


(1887), 56 L. T. 846; Wills v. Luff Ct a oF 197 ; 

Fe Hearn, De Bertodano v. Hearn (19 ae T, Teo 

Mentd. Leggott v. Western Geet): 2 Q. 8 Ls! 287; 
226; Holmes v. 


Brereton v. ne eoe (1888), 21 Q. 
Millage, [1893] 1 Q. B. 551; Mattes. Monin, (1894) 
1 Q. B. 801; Ponnamma v. Arumogam, [1905] A. C. 383. 
.|—See, generally, EXECUTION, Vol. XXI., 
pp. 556 et seq. 

1026. Writ of extent—Available.|—An equity of 
redemption may be taken under an extent.— 
v. DE LA Morte (1801), For. 162; 145 E. R. 1146. 
.]—See CROWN PRACTICE, Vol. XVI. ,p. 225, 
No. 154. 

Writ of fleri facias.| See EXECUTION, Vol. XXI., 
pp. 483, 497, Nos. 630, 631, 728. 

Equitable execution.|——Sce EXEcUTION, Vol. 
XX1., pp. 666, 667, Nos. 2456, 2465, 2466, 2468. 








SecT. 8.—ENFORCEMENT OF EQUITY OF 
REDEMPTION. 


SUB-SECT. 1.—WHEN RIGHT ARISES. 


1027. General rule—No right before day fixed for 
redemption—lInterest tendered up to date for re- 
demption.]—A bill to redeem a mtge., filed before 
the mtge. has become absolute at law, is demur- 
rable, notwithstanding the mtgor. may have 
tendered to the mtgee. the principal money, 
together with interest up to the day named in the 


of the estate, & the samo arc held by 
one & the same mtgee., or are in the 
same hand.—RATHBUN Rs CULBERTSON 
(1875), 22 Gr. 465.—CA 

f. --—-SMITH v. ce (1878), 
25 = 598. —CAN. 


J 
(1882), 9 P. R. 337, ean 


vw. BANK OF 
57.— 





BENNETT 





——.] — WAR .  HOuUsLEY 
(1886), 3 Man. L. iw RAT. —CAN. 
k. --+—-KERR vw. STYLES (1879) 
26 Gr. 309.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 


l. General rule— No _ right befor 
ay jixed for redemption.}—A suit for 

emption of a mtge. cannot be 
brought before the time fixed by the 
mtge. for the payment of the mortgage- 
money. AKHARAM NARASIMHA SAR- 
DESAI v. VirHU LAKHA Gouna (1866), 


t of the mtgee., in 
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proviso for redemption. Brown v. CoLE (1845) 
14 Sim. 427; 14 L. J. Ch. 167; 5L. T.0.S. 2: 
9 Jur. 290; 60 EB. R. 424. ea ea 


Annotations :-—Consd. Bovill v. Endle, [1896] 1 ‘ 
Reid. Cowdry v. Day (1859), 1 L. nt 88 : Bee gh 
Tingey (1864), 34 L. J. Ch. 13: Re Metropolis & Countice 
ica Tee luvestment Bldg. Soc., Gattield’s Case, [1911] 


1028. Exception to rule—Trust for sale in case 
of non-payment—Proviso for payment before or 
alee! date fixed..—Harpina v. Tinary, No. 1152, 
post. 

1029. Mortgagee enforcing security.]— 
BoviL v. ENDLE, No. 1045, post. 

_ 10380. -]—Where a mtgee. has entered 
into possession or taken other steps for the purpose 
of realising his security, the ct. has jurisdiction 
upon payment of the debt, the interest then due, 
& the costs, to order the security to be given up 
(A. L. SMITH, L.J.).—Ka2 p. WICKENS, [1898} | 
Q. B. 543; 67 L. J. Q. B. 397; 46 W. R. 385; 
5 Mans. 55; sub nom. WICKENS 0. SHUCKRURGH, 
78 L. T. 213, C. A. 

Annotation :—Distd. Ex p. Ellis, [1898] 2 Q. LB. 79. 

Right of grantor of bill of sale.)—Sec Bruits oF 
SALE, Vol. VII., p. 131, Nos. 748-755. 

Requirements as to notice.|—Sce Part IX., Sect. 
7, sub-sect. 2, post. 

Period of redemption allowed on order for sale.) — 
See Part X., Sect. 2, sub-sect. 5, post. 

Period of redemption allowed on foreclosure 
order.|—Sce Part X.. Sect. 5, sub-sect. 7. post. 

Member of building soclety..—See BurLpING 
SOCIETIES, Vol. VII., pp. 498-499, Nos. 269-272. 
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SuB-SECT. 2.—NOTICE OR INTEREST IN LIEU 
THEREOF. 
A. In General. 


1031. Necessity for notice—Reasonable time.]— 
(1) As toa tender of ntge. money, there ought to be 
reasonable notice of paying it in; & if the tender 
be insisted on to stop interest, the money must 
be kept dead from that time, because the party 
is to be wicore prist. 

(2) Six months notice given to pay in the ntge. 
money at Lincoln’s Inn Hall, though this be not 
the place mentioned in the proviso of the deed, 
yet where money was lent in town, & no objection 
made to the notice, no reason for a personal tender, 
or to make a man carry a great sum to a person 
in the country.—GYLES v. HALL (1726), 2 P. Wims. 
378; 24 1. RK. 774, L. C. 

Annotations :— As to (1) Consd. Kinnaird rv. Trollope (1884), 

42 Ch. D. 610. efd. Bank of New South Wales 1. 


O’Connor (1889), 14 App. Cus. 273; Yungmann v. Briese- 
mann (1892), 67 L. T. 642. 


oe 








time pay off a mtge. if he pays with | L 
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1082. ——— Six months’ notice.]—SHRAPNELL v. 
BLAKE (1787), West temp. Hard. 166; 25 E. R. 
876; sub nom. SHARPNELL v. BLAKE, 2 Eq. Cas. 
Abr. 603, L. C. 

10383. Matter of practice not law.}— 
(1) Mtgee. is not bound to produce his mtge. deed 
to the devisee of the mtged. estate, until payment 
of principal & interest, notwithstanding the devisee 
may be ignorant of the amount of the interest, the 
time of payment, & all the other particulars of the 
security. 

(2) 1tis the usual practice for a mtgor., when he 
intends paying off the mtge., to give a proper 
notice of his intention so to do; but I apprehend 
that there is no law of this or any other ct. which 
requires that to be done (SHADWELL, V.-C.).— 
BROWNE v. LOCKHART (1840), 10 Sim. 420; 9 
L. J. Ch. 1673 4 Jur. 167; 59 1. R. 678. 
Annotations -— As to (1) Refd. Owen +. Nickson (1861), 3 

L.T. 737. Asto (2) Distd. Fitzgerald's Trustee v. Mollersh, 

[1892] 1 Ch. 385. 

1034. —— Or interest in lieu thereof.}— 
After default in payment of the mtge. money 
according to the proviso for redemption in the 
mtge. deed, the mtgor. is at liberty to pay off the 
mtge. money without giving the mtgee. six 
months’ notice if he pays six months interest in 
advance in lieu of the notice.— JOHNSON 1. EVANS 
(1880), 61 1. TP. 28, CLA. 

1035. ——_- —--—- Reversionary interest.|— 
Smirn ¢. Smitu, No. 1044, post. 

1036. ——- ——- ——— Mortgage by deed with 
proviso for redemption.}—An cquitable mtgee. by 
deposit of title deeds of Jand accompanied by a 
memorandum of deposit is not entitled to six 
months notice before he is bound to accept a 
tender of the amount duc, nor to six months’ 
interest in lieu of notice. 

In the case of a regular mtge. deed with a proviso 
for redemption the just inference is that the loan 
on mtge. is intended to be of a permanent char- 
acter, & that the partics intended that after 
default the mtgee. should be entitled to a six 
months’ notice ; but where the just inference from 
the transaction is that the mtge. is merely 
temporary, a8 is the case where the mtge. is in the 
usual form by deposit merely, then it is not 
reasonable to infer that the parties intended that 
notice should be given.---I°ITZGERALD’S TRUSTEE 
vw. MELLERSH, [1892] 1 Ch. 3853; 61 L. J. Ch. 231 ; 
661. 'T. 178; 40 W. KK. 251; 8 T. L. R. 2373 36 
Sol. Jo. 216. ; 
Annotations --—Consd. London County & Wostminster Bank 


vw. Tompkins, (1918) 1K. 1. 515. Mentd. Jones ». Wood- 
ward (1917), 1161. T. 378. 


1037. Temporary mortgage—By deposit of 
title deeds—No notice necessary.|—I1rZGERALD’s 
Trustee v. MELLERSH, No. 10356, ante. 
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1 Ind. Jur. N. S. 250; 2 Bom. 225.— 
IND. 


m, ————~— ——.]-——HvUSAINI KHANAM 
v. HUSAIN KHAN (1907), I. L. Re 29 
All, 471.—~—IND. 


n. Bill filed by second  mortgayec 
—Default in payment—Redemption of 
Sirst mortgage.}—Where a second mtgec. 
files a Dill of redemption, & inakes 
default in paying at the time ap- 
pointed, the mtgor., as well as the first 
mtgee., has the option of having a 
day thereupon appointed for redemp- 
tion of the first mtge. by the mtgor. 
—McKINNON v. ANDERSON (1871), 18 
Gr. 684.—CAN. 

0. Whether right to redeem any time 
after maturity.}—ARCHBOLD v. BUILD- 
ING & LOAN ASSOCN. (1888), 16 A. KR. 
1.—CAN. 

p. Redemption before expiry of term 
—ZInterest tendered up to for re- 
demption.]— A witgor, may at any 


the principal the whole of the Interest | —- 


thereon for the unexpired term of the 
mtge.—CrRUMP v. KEYNELL (1909), 29 
N. Z. L. KK. 366.—N.Z. 
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1031 i. Necessity for notice—Reason- 
able time.J—--CLARKE t. LITTLE (1855), 
5 Gr. 463,.—CAN, 


1031 ii, ———- ——~.] —WRIGHtT ¢. GIL- 
Foy (Alta.), [1922] 2 W. W. R. 955; 
65 D. L. kk. 180.—CAN. 


1082 {. Six months notice.J—A 
mtgor. must, after default by hin ia 
payment of the principal minoney ac- 
cording to the proviso in the mtge. 
deed, give the mtgee. six calendar 
months’ notice of his intention to pay 
off the mtge., unleas the mtgeo. has 
demanded or taken any steps to compel 
payment.—ARCHBOLD e. BUILDING & 





OAN AsSSOCN. (1888), 15 O. KR. 237. 
‘CAN. 


1032 if. ——- ——.]—- RICHARDSON ¥, 
McCarrrey (1919), 45 O. L. R. 573; 
16 0. W. N. 247.—CAN. 

1034 |. Or intecreal in eu 
thereof.J—A mtgor. coming to pay off 
his mtge. after default must give the 
mtigee. six months notico or pay six 
months’ interest.—Cark v. SAVINGS 
BANK OF NW SOUTH WALES TRUSTERS 
(1K03), 14 N.S. W. Kq. 204; 10 N.S. W. 
WwW. N. 30.—AUS. 

1034 ii. ———- —-—- ———. }—MOUTTLE- 
BURY wv. STEVENS (1886), 13 O. HK. 29. 
—CAN 








1034 ili, —— ——— -———.]—- Re Pam- 
BRUN & SHort (1914), 27 W. Ll. R. 301; 
6 W. W. RR. 68; 16 D. L. R. 193; 7 
Alta. L. R. 314.—CAN. 

q. Discretion of court to allow more 
than six years interest. }—HOWEREN 1. 
BRADBURN (1875), 22 Gr. 96.—OAN. 
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Sect. 8.—Enforcement of equity of redemption : Sub- 
sect. 2, A., B. &C.) 

Compulsory purchase of land subject to mort- 
gage.|—Sec COMPULSORY PURCHASE OF LAND, 
Vol. XI., p. 275, No. 2023. 

1038. Waiver of notice—Consent of mortgagees 
to sale.]——Aic FOWLER, BIsHor v. FOWLER, No. 1049, 
post. 


B. Failure to Redcem on Expiration of Notice. 


1039. Demand for payment made by mortgagee— 
Whether notice necessary.|—The rule, that in case 
of default of payment by the mtgor., six months’ 
notice or interest must be given, applies when 
the mtgee. has required payment on a particular 
day & the money is not then paid.— BARTLETT v. 
FRANKLIN (1867), 86 L. J. Ch. 671; 17 L. T. 100 ; 
15 W. h. 1077. 

Annotations :—Oonsd. Kdmondson »v. Copland, [1911] 2 

Ch. 301. Retd. Fitzgerald's Trustee v. Mellersh, [1892] 

1 Ch. 385, 

1040. -]—Deft., a mtgee., gave pltf., 
a mtgor., notice to pay off the mtge., & that 
in default of payment within three months she 
intended to sell the property. Before the expira- 
tion of the three months some correspondence 
took place as to the execution of the reconvey- 
ance, & the matter was not completed on the 
day when the three months expired, but a weck 
later pltf. tendered the amount of principal 
& interest to date, which deft. refused to accept 
on the ground that pltf. must give a six months’ 
notice to pay off or pay six months’ interest in 
lieu thereof. Pltf. then took out a summons for 
redemption, upon which the common order was 
made. The master by his certificate found what 
was due upon the mtge. at the date of the tender, 
& that a good tender had been made by the mtgor. 
& refused by the mtgee. He also fixed the time 
& place for payment, not allowing any interest 
subsequent to the tender. Pltf. attended at the 
time & place with the money accordingly, but deft. 
failed to attend. On a summons to vary the 
certificate :—Held: (1) a good tender having been 
made, pltf. was not bound under the circumstances 
to give a fresh notice or pay six months’ interest ; 
(2) pltf., who had not actually set the money aside, 
was liable for interest from the date of tender to 
the date of actual payment, he having had the 
use of the mtgee.’s money all that time.—EpMOND- 
SON vw. COPLAND, [1911] 2 Ch. 801; 80 L. J. Ch. 
582; 105 L. T.8; 27 T. L. 1. 446; 55 Sol. Jo. 
20. 

Annolation +—Refd. Graham v. Seal (1918), 88 L. J. Ch. 31. 


1041. Notice to pay off given by mortgagor— 
New notice necessary.|—One of the beneficiaries 
undcr a will mortgaged her intcrest in testator’s 
estate. She gave the mtgees. six months’ notice 
to pay off the mtge. on July 1, 1885, & on May 20, 
1885, an order was made in an action to administer 
the estate on the application of the beneficiaries 
& in the presence of the mtgees. which directed 
(inter alia) payment to the mtgees. out of funds in 
ct. standing to the credit of the mtgor., of the 
mtge. debt with interest up to July 1, 1885. 
Owing to delay in the completion of the order 
the payment could not be made on July 1, & on 
July 2 the mtgees. took out a summons, claiming 
six months’ additional interest in lieu of a fresh 
six months’ notice to pay off the mtge. On 
July 20 the order was completed, & on July 21 
the mtgees. took the sum mentioned in the order 
out of ct. :—Held: the mtgees. were only entitled 
to additional interest from July 1,to July 21, on 
the ground that by accepting the order, they 
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assented to payment out of the fund in ct. subject 
to all the contingencies to which the completion 
of the order might be subject. 

The contention is that the mtgees. agreed to 
accept payment on July 1, & that as the money 
was not paid to them, they are entitled to a fresh 
six months notice, or to six months’ interest in 
lieu of notice. No doubt that is the ordinary 
rule where a mtgor. gives notice to pay off the 
mtgee., & he does not make the payment on the 
appointed day (PEARSON, J.).—Re Moss, LEvy v. 
SEWILL (1885), 31 Ch. D. 90; 55 L. J. Ch. 87; 54 
L. T. 49; 34 W. R. 59. 

1042. Mortgagee consenting to be paid out of 
fund in court—Failure to redeem caused by delay 
in drawing up order.|—Re Moss, Levy v. SEWILL, 
No. 1041, ante. 


C’. Loss of Right. 


1048. General rule—Action to enforce security— 
Subsequent notice of intention to redeem.}—A son 
who was residuary legatee under his father’s will, 
mortgaged his interest under that willto H. The 
son died having made LP’. his exor. & A. his residuary 
legatee. A., as residuary legatee, & WU., on 
behalf of himself & the other creditors, brought 
an action against the exors. of the son for adminis- 
tration of the son’s estate, & H. brought an action 
against the exors. of the father for administra- 
tion of the father’s estate. Shortly after this P. 
gave notice to H. that he should pay off the mtge. 
in six calendar months, & this notice was accepted 
by H.:—Held: notwithstanding the giving & 
acceptance of the notice, H. having taken pro- 
ceedings to recover his mtge. money was bound to 
accept in satisfaction of his claims his principal 
money & costs with interest up to the time of 
payment, though such payment was made before 
the expiration of the notice.—Re ALCOCK, PRESs- 
COTT v. PHIPPS (1883), 238 Ch. D. 372 3 49 L. TL. 240, 


Annotation :-—Refd. Santley v. Wilde, [1899] 1 Ch. 747. 


1044. |—A mtge. was made of the 
mtgor.’s interest in a fund in ct. subject to a prior 
life interest. The fund was assigned by the mtge. 
deed to the mtgee. ‘‘ to have, regeive, & take the 
same,’ subject to the life interest & to the proviso 
for redemption. After the time appointed for 
redemption had expired the tenant for life died, 
& the trustee of a settlement of the fund made by 
the mtgor. presented a petition for the application 
of the fund in payment of the mtgee., & payment 
of the residue to the persons entitled thereto. 
The mtgee. had not demanded payment of the 
debt, or taken any steps to compel payment :— 
fTeld: notwithstanding the nature of the mtged. 
property & the form of the mtge. deed, the mtgee. 
was entitled to six months’ interest from the date 
of the service of the petition on him. 

If the mtgee. of a reversionary interest were to 
apply for & obtain payment of his debt when the 
reversion fell into possession, in such a case it 
may well be that he would not be entitled to any 
interest because it might be said that he had taken 
steps to compel payment of his debt (ROMER, J.).— 
SmitH v. SmitH, [1891] 3 Ch. 550; 60 L. J. Ch. 
604; 65 L. T. 334; 40 W. R. 32. 

Annotations :—Refd. Fitzgeralds’ Trustee v. Mellersh, [1892] 

1 Ch. 385; Bovill v. Endle, (1896) 1 Ch. 648. 

1045. -]—The rule that a mtgee. who 
has demanded payment of his mtge. debt, or has 
taken steps to compel payment of it cannot refuse 
tender of his principal, interest & costs on the 
ground that he is entitled to six months’ notice 
or six months’ interest in lieu of notice, applies 
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whether the time fixed for pa, ent b i 
for redemption in the tes "aleed ned poet eae 
not; & the rule also applies where the mtgee. 
has entered into possession of the mtged. property 
oe one Si psiee being, in effect, a demand 
ent.—-BOVILL v. ENDLE, [18 ‘h. ; 
65 - J. Ch. 542; 44 W. R. 623. iii cea 
Annotations :— ‘ 

Ex p. Wiekon ia 398 it Q. To Bee omens 

1046. What amounts to enforcement of security— 
Ejectment by mortgagee.|—SHRAPNELL v. Bias 
ue Aas temp. Hard. 166; 25 BH. R. 876: 
suv nom. SHARPNELL v, cE, 2 ~C 
603, 1. 0. v. BLAKE, 2 Eq. Cas. Abr. 

1047, —— Proceedings in administration action 
—Proof of debt.|—(1) On the sale of an estate, 
subject to mtges. by trustees, one of the conditions 
was, that the purchaser should pay a deposit, & 
agree to pay the remainder of the purchase on or 
before Oct. 11, 1840; &, on payment thereof, the 
purchaser should be entitled to the rents from that 
day, up to which time all outgoings, including 
interest to the mtgees., was to be borne by the 
vendors ; but if from any circumstance the money 
should not be paid at the time fixed, the purchaser 
should pay interest at 5 per cent. until the time 
of payment. The purchaser was ready with his 
money on the day appointed to complete his 
purchase, & also to pay off the mtgees., to whom 
he had given the usual notices; but the contract 
for sale could not be carried into effect on that 
day, In consequence of an order of the ct. made 
subsequently to the contract, & which was not 
contemplated at the time the contract was entered 
into, subjecting all contracts entered into by the 
trustees to the approbation of the ct. :—Held: 
under the above condition, the purchaser was 
bound to pay interest on his purchase-money at 
5 per cent. from Oct. 11, 1840, & not from the time 
when the ct. ordered the contract to be carried 
into execution ; & also to the mtgecs. at 5 per cent., 
the rate payable on their mtges.; & he was not 
entitled to be relieved in these respects as against 
the vendors & the trust estate, although he had 
only made 34 per cent. by his money pending 
the delay in procuring the approbation of the ct. 
to the contract, & would be obliged to give some 
of the mtgees. fresh notices. 

(2) An equitable mtgee., who had proved his 
debt before the master, was ordered to reconvey 
to the purchaser, upon receiving his money, with- 
out the usual notice.—MATSON v. SWIFT, MATSON 
v. JAMES (1841), 5 Jur. 645. 

Apaaiaeon -—Refd. te Moss, Levy v. Sewill (1885), 31 Ch. D. 


1048. Consent to sale.|—In an 
administration suit an estate was ordered to be 
sold discharged of the mtge., if the mtgce. con- 
sented. The mtgec. consented to the sale :— 
Held: the mtgee. was only entitled to six months’ 
interest from the date of his consent, if paid within 
that time, & to interest to the day of payment if 
paid afterwards, out of the proceeds of the sale.— 
Day v. Day (1862), 31 Beav. 270; 31 L. J. Ch. 
806; 71. T. 122; 8 Jur. N.S. 1166; 10 W. RR. 
7283 54 H.R, 1142. 

Annotation :—Folld. He Fowler, Bishop v. Fowler (1922), 

128 L. T. 620. 

1049. Consent to sale by mortgagee—-Whether 
sale out of court or in court.J—(1) There is no 
reason for differentiating the practice on a sale out 
of ct. with the mtgee.’s consent & a sale under the 
ct. with the same consent, & accordingly, on a 
sale out of ct. the same practice will be followed 
as was laid down by Romitiy, M.R.,in Day v. 
Day, No. 1048, ante. 
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(2) A proviso for twelve months’ notice con- 
tained in the deed can be waived by the mtgees. 
consenting to the sale.—Re Fow Ler, BISHOP v. 
oo (1922), 128 L. T. 620; 66 Sol. Jo. 


1050. ——— -}—W. in 1855 mortgaged a 
reversionary interest to which he was entitled 
under his father’s will, & died in Mar. 1869, 
intestate, & there was no legal personal representa- 
tive. Pltf.,the mtgec., having filed a bill for the 
administration of the father’s estate, was, on behalf 
of a surety of the mtgor., paid the principal & 
interest due on the mtge. security. & a sum for 
costs of suit. On motion to dismiss the bill :— 
Held: plitf. was not entitled to six months’ interest 
in lieu of notice, but he was entitled to the costs 
of the motion, as he had been paid off in a summary 
i aa ea ». Horcnins (1871), L. R. 18 Ea. 
176. ; 

Annotations :—Refd. Smith + Smith, [1891] 3 Ch. 550; 
Bovill e. Endle, (1896) 1 Ch. 648. 

1051. —— J—Re AtLcock, PRESCOTT Uv. 
Puipes, No. 1043, avite. 

1052. Sale by mortgagee.|-—(1) The second 
mtgee. of a ship claimed an account ayainst the 
first mtgee., who had sold the vessel upoy: the 
mtgor. becoming bkpt. Deft. offered to pinay a 
specific amount. The action having been com- 
menced more than six years after the sale, deft. 
pleaded Stat. Limitations. Pitf. set up An express 
trust as a bar to Stat. Limitations :—Held : there 
was no express trust; in case of an ascertained 
surplus the first mtgee. might be constructively a 
trustee of the surplus, but aftcr six yeurs, evidence 
could not be adduced to prove a surplus. 

(2) Where the mtgee. of his own mere motion 
realised the mtged. property, he wes held not to 
be entitled to interest in licu of notic¢.--BANNER v. 
BERRIDGE (1881), 18 Ch. D. 254 5 50-5... Ch. 630 5 
44 L. T. 680; 20 W. R. 844; 4 Asp. M. LL. C. 
420. 

Annotations :-—As to (1) Refd. Dooby v. Watson (1888), 
39 Ch. D. 178; Wirth », Slingsby (1888, 58 L. T. 481 
The Bonwell Tower (1895), 72 L. ‘I’. 664; Rochefoucauld 
». Boustead, [1897] 1 Ch. 196. Generally, Mentd. Soar v. 
Ashwell, [1893] 2 Q. B. 390; Price » Philips (1894), 13 
Tt. 191; Friend ». Young, (1807) 2 Ch. oo essisoglu 
vw. Balll (1903), 47 Sol. Jo. 738, 

1058. —— Action for foreclosure-+-Effect of 
foreclosure order.}—An order for foreclosure having 
been made in the common form, & a bertificate 
having also been made in the co n form 
appuinting the last day of six calendar, months 
from the date of the certiflcate as the tvne for 


redemption, on payment of the principal tia 
J 











with interest up to that day & costs :—-<tWeld; 
the mtgor. could not claim to redeem on an \Qlier 
day on payment of the principal moncy ” with 
interest up to the time of payment only & the, 
costs. . 

It is true that by bringing their action of fore- 
closure, pltfs. waived any right to require six 
months’ notice of payment off, & at any time before 
the judgment pltfs. might have been tendered & 
required to accept what was due to them for 
principal & interest to date & costs properly 
incurred. But no such tender was made, & the 
foreclosure judgment was obtained by which all 
parties are now bound (RomMER, J.).—HILL v. 
ROWLANDS, [1897] 2 Ch. 361 ; 66 L. J. Ch. 689 ; 77 
L. T. 34; 46 W. R. 26; 41 Sol. Jo. 639, C. A. 

1054. Consent to sale by mortgagee—Whether 
sale out of court or in court.]—J/ée fowLER, BISHOP 
v. FOWLER, No. 1049, ante. 

Enforcing security before date fixed for redemp- 
tion.]—See Nos. 1030, 1045, ante. 
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Sect. 8.—Enforcement of equity of redemption: Sub- 
sect. 3, A. & B. (a), (b) & (c); sub-sect. 4, A. 
(a), (0) & (¢).] 
SUB-SECT. 3.—TENDER. 
A. In General. 

1055. Who may make—Party on behalf of infant 
—Not guardian or having interest in land.|— 
WATKINS v. ASHWICKE (1585), Cro. Eliz. 132; 78 
H. R. 389. 

Nes generally, CONTRACT, Vol. XII., pp. 319 
el seq. 

1056. Place of tender—Office of solicitor mort- 
gagee—Tender to joint mortgagees.|—One of 
several mtgees. compelled to pay the costs, & 
another refused his costs, of a suit to redeem the 
mtge.; & the interest on the mtge. money 
declared to stop on the day of the tender. 

Notice is given to pay off the debt at the time 
appointed by the deed. The notice is regularly 
served. The preliminary steps are all taken & 
completed before the day fixed by the notice & 
the deed. The day fixed is May &, which fell on 
a Sunday, & it was therefore arranged that the 

eeting should be on Monday, May 9, & should 
be\at the house of B., a solr., who was one of the 
devigees. ... It is not disputed that on May 9, 
the meaney was produced & would have been paid 
if there’.had been parties to receive & give a dis- 
charge r it. ... Under the circumstances, 
however, the loss may ultimately fall as between 
the three \ mtgees., that loss cannot fall upon 
debtor, wh did all that was incumbent on him, 
& was prevented from discharging himself of the 
debt by the et of some or one of the joint mtgecs. 
(KNIGHT BRUcE, V.-C.).—CLIFF v. WADSWORTH 
(1843), 2 Y. & C. Ch. Cas. 598; 7 Jur. 10083; 63 
i. R. 268. | 
.|—See Contract, Vol. XII., p. 321, Nos. 
2655-2657, | 

1057. What amounts to—Not letter stating 
willingness to pay.]|—In 1799, B. lent I. the sum 
of £2,000 to raise which B. sold out the sum of 
£3,764 148. 3d. £3 per cent. consols. F. gave his 
bond to secure the £2,000, & also by deed 
covenanted to convey certain lands to trustees, 
to secure the said sum of £2,000 & interest at £5 
per cent. The following year, upon B. desiring 
to be paid. off, an agreement, dated May 17, 1800, 
was executed, whereby, in consideration of B. 
allowing the £2,000 to remain secured at interest 
as aforesaid, I. agreed to pay her yearly the 
additional sum of £12 16s. 3d., which, together 
with the interest at £5 per cent., would equal the 
dividends upon the sum of £3,764 14s. 3d. £3 per 
cent. consols; & also agreed, instead of paying 
the sum of £2,000, to repurchase the sum of 
£3,764 14s. 3d. £3 per cent consols, or pay B. such 
a sum of money as, at the time he might be so 
requested, would be sufficient to re-purchase that 
amount of stock. By an indenture made upon 
the marriage of B., in the year 1810, reciting the 
bond & deed of covenant of 1799, the debt due from 
F. was assigned to F. & unother as trustees of the 
marriage settlement : but no notice was taken of 


PART VIL. SECT. 8, SUB-SECT. 8.—A. 
r. Demand by mortgagee of more 
than is due—Whether amounts to waiver 
of tender.}—A demand by a mtgee. of 
mtaee tee ars ue will Be ba npen ne 
. from the necess of tendering 
what is actually jie. CANEBELL vy, (L.) 397.—AUS. 
COMMERCIAL BANKING Co. OF SYDNEY b. Time for 
(1879), 2N. 8S. W. L. R. 375, PL. C— = ime bef 
AUS. PERMANENT 





ORR 


A ——.]— MIDDLETON 
Sootr (1902), 22 CG. L. T. 369; 4 


O. L. R. 459.—CAN, e. Whether 


a. Revival of necessity 
— Ifa mtgee. who has state 
reconvey, afterwards makes a demand, 
the neocossity for tender revives.— 
CAMPBELL v. COMMERCIAL BANKING 
Co. OF SYDNEY (1881), 2N.8S. W.L. lh. 


tender — Reasonable 
ore sale.}—GENTLES v. CANADA 
WESTERN 
MORTGAGE CORPN. (1900), 21 GC. L. T. 
143; 32 O. R. 428.—CAN. 


tender must be ab- 


MorTGAGE. 


the deed of 1800. The bill prayed specific per- 
formance of the agreement of 1800, & a foreclosure 
upon the footing of that agreement, & for further 
relief :—Held: a letter from F.’s solicitor to the 
solr. of B., stating his willingness to pay the money 
due upon the original transaction of 1799, & 
stating ‘‘ Dr. B. now tenders,’’ etc., but not actually 
tendering the amount, did not amount to a tender, 
although B.’s solr. treated it as a tender, & wrote 
in answer, ‘‘ I decline your tender, & shall file the 
bill.’—PowneEy v. BLOMBERG (1844), 14 Sim. 179 ; 
13 L. J. Ch. 450; 8 Jur. 746; 60 E. R. 325. 

1058. Tender under protest—Reservation of right 
to tax costs—& to review account.|—Mtgor. 
tendered a sum of money to the mtgees. for 
principal, interest, & costs, stating at the time that 
she reserved the right to tax the costs & review 
the figures :—Held: notwithstanding the reserva- 
tion, the tender was unconditional, & entitled the 
mtgor. to a redemption decree in the form settled 
in Harmer v. Priestley, No. 4272, post.—_GREEN WOOD 
v. SUTCLIFFE, [1892] 1 Ch. 1; 61 L. J. Ch. 59; 
65 L. T. 797; 40 W. R. 214, C. A. 
.|—See Contract, Vol. XII., p. 331, Nos. 
2772-2775. 

Requisites of tender.|—-See CONTRACT, Vol. XIT., 
pp. 321-331, Nos. 2658-2777. 


B. Effect of Refusal of Tender. 
(a) Loss of Right to Interest. 
See Part XVII., Sect. 14, post. 





(6) Mortgagee Deprived of Costs. 
See Part XVIII., Sect. 3, sub-sect. 4, post. 


(c) Reconveyance Required by Mortgagor. 

aa now, Law of Property Act, 1925 (c. 20), 
8. ae 

1059. Mortgagee entitled to reasonable time— 
To obtain advice on reconveyance.|—Where there 
are covenants in a deed of assignment on the part 
of a mtgee., he may refuse to take the principal 
& interest, though tendered, till he has had an 
opportunity of advising with his attorney whether 
he may safely execute.—WILTSHIRE v. SMITH 
(1744), 8 Atk. 89; 26 I. R. 854, L. C. 
Annotations :—Consd. Joy v. Birch (1836), 10 Bli. 201; 

Jonkins v. Jones (1860), 2 Giff. 99. Folld. Webb vr. 


Crosse, [1912] 1 Ch. 323. Apld. Graham v. Seal (1918), 
88 L. J. Ch. 31. 


1060. ——— To procure execution of deed—Con- 
veying parties not those to whom tender made.] 
A. mtgor. received notice to pay off the mtge. 
The disappearance of one of two joint mtgees. 
had made it impossible for the remaining mtgee. 
to get in the legal estate without a vesting order. 
The mtgor.’s solr. made a tender of principal & 
interest to the managing clerk of the mtgee.’s 
solr., who, in his employer’s absence, had no 
instructions to receive it, the tender being accom- 
panied by a demand for the immediate re-con- 
veyance of the legal estate :—Held: a tender 
made under those conditions was not a valid tender 
for the purpose of relieving the mtgor. from pay- 
ment of interest after date of tender. — WEBB v. 





or tender.) 


soluce.]} —~A tender by a mtgor. is 
he will not 


ineffective unless absolute. 
TRONG v. ROBINSON (1882), 8 V. L. R. 
(L.) 17.—AUS. 


d. ——.}--BRENNAN ov. Prrt, SON, 
& BapGery, Lrn. (No. 2) (1901), 
18S. R. N.S. W. (Eq.) 92.—AUS. 


®. ———.}—PRERS v. ALLEN (1872), 
19 Gr. 98.—CAN. 


CANADA 


f. ——.]—— HaMMOND vv. STRONG 
(Y. T.) (1908), 8 W. L. R. 362.—CAN. 


Part VII.—Equity or REDEMPTION. 


CROSSE, [1912] 1 Ch. 323; 81 L. J. Ch. 259; 105 
L. T. 867; 56 Sol. Jo. 177. ene 
Annotation :—Apld. Graham v. Scal (1918), 88 L. J. Ch. 31. 

1061. Mortgagee refusing to reconvey—Loss of 
interest from date of tender.|—It is the duty of a 
mtgee. on being paid by the mtgor. the principal, 
interest, & costs due upon the mtge., & con- 
temporaneously with such payment, to hand to 
the mtgor. the title deeds with a duly executed 
reconveyance of the mtged. property. 

Where a mtgor. who had given notice to the 
mtgee. that he would attend for that purpose 
made a tender of the amount due upon the mtge. 
& the mtgee. refused to hand over to the mtgor. 
then & there an indorsed reconveyance of the 
mtged. property with the title deeds, & an action 
for redemption was subsequently brought by the 
mtgor., the ct. refused to allow the mtgee. interest: 
& costs subsequent to the date of the tender & 
ordered him to pay the costs of the action.— 
ROURKE v. ROBINSON, [1911] 1 Ch. 480; 80 
L. J. Ch. 295; 103 L. T. 895. 

Annotations :-—Distd. Webb »v. Cross, [1912] 1 Ch. 323. 


Consd. Graham v. Seal (1918), 88 lL. J. Ch. 31. Refd. 
Wdmondson v. Copland, [1911} 2 Ch. 301. 


Duty of mortgagee to reconvey.)—Sce Part X1., 
Sect. 3, sub-sect. 1, post. 


SUB-SECT. 4.—ACTION FOR REDEMPTION. 
A. Parties. 
(a) Trustees and cestuis que trust. 
Sce, now, R.S. C., Ord. 16, r. 8. 
1062. Trustee represents cestul que trust.!— 
JENNINGS v. JORDAN, No. 915, ante. 
See, generally, Trusts & TRUSTEES. 
Parties to foreclosure action, see Part XI., post. 


(6) Heir or Personal Representative. 

Sce Administration of Estates Act, 1925 (¢. 23), 
ss. 1-3, 45. 

1063. Personal representative—Of mortgagee— 
Action against heir.|.—ANoN. (1680), Freem. Ch. 
02; 22 H.R. 1053, L. C. 

1064. Of mortgagor.|—Testator, by his 
will, charged his debts & legacies upon his real «& 
personal estate, & gave such real & personal 
estate to trustees upon trust for his nephew for 
life, to whom also he gave a legacy, with remainder 
to the first & other sons of the nephew successively 
in tail male, with remainder to the second & every 
other son of testator’s brother successively, in 
tail male, remainder to testator’s own right heirs ; 
& added—‘& upon this last-mentioned con- 
tingency, failing heirs male of my said brother, 
& of my said estate going to my right heirs more 
remote as aforesaid, then I do hereby charge, 
subject, & make liable my said estate with the 
payment of the sum of £5,000 to my_ niece.” 
Testator died in 1775, leaving his brother his heir- 
at-law. The nephew entered into possession of the 
real estate, which consisted of a plantation in 
Jamaica, subject to a mtge. created by testator 
in 1765. The brother afterwards died, leaving the 
nephew, his only son, & then heir-at-law of testator ; 
the nephew died in 1822, without issue male. 
The bill was filed in 1837 against the mtgecs. & 
the devisees of the nephew to obtain payment of 
the niece’s legacy of £5,000:—Held: (1) an 
administrator of the nephew, to whom letters of 
administration had been granted limited to the 
purposes of the suit, was a sufficient representative 
of the personal estate of the nephew in the cause ; 
(2) the heir-at-law of the survivor of the trustees 
appointed by testator, & the personal representa- 
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tive of testator, should properly be parties to the 
cause ; but defts. not having, by plea or answer, 
objected that such heir or personal representative 
Were necessary parties, the ct. would, under 
Ord. 40 of Aug. 1841, in the circumstances of the 
case, make a decree saving their rights. 

Where the absent party was wanted only with 
a view to the interest of the parties to the record, 
as if he were a necessary party in respect of an 
interest of his own, which would not be prejudiced 
by a decree in his absence, & the objection was not 
taken by the answer, there was no reason why 
the ct. should not exercise a discretion as to making 
a decree in his absence (WIGRAM, V.-C.).— 
FAULKNER v. DANIEL (1843), 3 Hare, 199; 867 
E.R. 3553 sub nom. FALKNER v. DANIEL, 8 Jur. 29. 


Annotations :—As to (1) Consd, Dowdeswell v. Dowdeswell 
(1878), 9 Ch. D. 204. Refd. Davis v. Chanter (1848), 2 
Ph. 545. Generally, Mentd. Byam v. Sutton (1854), 19 


Beav. 556, 

1065. Of deceased life tenant—Sufficient 
representative of personal estate.|}—FAULKNER v. 
DANIEL, No. L064, arte. 

1066. Heir—Of mortgagor—Action by devisg 
—Heir need not be party to bill by devishe ; rig 
redeom,.— LEWIS v1. NANGLE (1752), 2 Vey tof." 
4313 28 Bh. R. 275, lL. C. AM Uf7/79, 
«Annotations :--Consd. Boyso or. Rosxborough in Jos, 24 

De G. M. & G. 817. Refd. Anon. (1731), 1 S¥6) abr 

1067, —— Effect of absencg : 
Court unable to proceed.|—In a bill L. gare 
mtgee. to redeem the first mtge., the 1a. 3507 ving ab. 
heirs must be before the ct. The heir sht gowy 78. 
the ct. cannot proceed.—FELL v. Broto a ' 

- ow) , 





















Bro. Cc. C. 276 ; 29) BK. R. 15) r L. ©. f ha 12 Ver 

Annotations :-~Apld. Palk v. Clinton (18 jd OH{, Ch. gg, 00 
Ramsbottom v. Wallis (1835), 5 1. J. ), 9g4p Andersg 
Shaw vr. Shore (1835), 5 Le 7. Ch. 78 fag) J}% Blount (1g 
Stathor (1845), 2 Coll, 209, Retd, Brownyg ys '{ 41. J. Ch. | 


VL. J. O08. Ch, 745 Lyde o, Halo (1835 jae 
Nee, also, No. LOB4, ave. a |} *}'—Deeree 1 


1068. -—-- -—~--- Unascertaineds,! 999, (4, 
delayed.|—-Hats. v. Iewarp, No. S(f nid-or estat 
1069. ---— Of surviving trustee-, Wo, 1064 ae 


mortgagor.|—FAULKNER v. DANIEL, Pdo 
Parties to foreclosure action.}—-‘—» 
Sect. 5, sub-sect. 5, post, 


e¢ Part x 


v 
ON 
(e) Mortgagee afler Assignme, 


oor’ Not join 
1070. Original mortgagee—Mortgagc ty.) ip 
ing in asssignment-——Need not be pa na mite. 


heir of mtgor. need not bring the origh ait 
before the ct., where he has assigned wt aut the 
mtgor.’s joining.—IILL v. ADAMS (174 b ‘ tk. 
30; 2635. R. 420. 

1071. Assignee in place of original mor” 
SufMficient—Mesne assignees need not ; 
(1) Where there has been an assignment v be hi 
the previous authority of the mtgor., ort. his 
declaration, that s0 much is due, it is enoug to 
make that man a party, who has contracted t-’ 
stund in the place of the original mtgee., & all 
assignees, till the title was got in by himself (LorD 
ELDON, ©.). 

(2) If an assignment of a mtge. is taken without 
the intervention of the mtgor., whatever the 
assignee pays, he can claim nothing under the 
assignment but what is actually due between 
the mtgor. & the mtgee. (LORD ELDON, C.). 

(3) It is clear the mtgee. cannot originally 
covenant for a collateral advantage ; also, if upon 
the true effect of the instrument, there is nothing 
more than that the mtgee. shall do what a mtgee. 
ought to do as a trustee, there is no pretence to 
say, the trust is distinct from the mtge. There is 
nothing unfair, or perhaps illegal, in taking a 
covenant originally, that, if interest is not paid at 


/ 
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Sect. 8.—Enforcement of equity of redemption: Sub- 
sect. 4, A. (c), (d), (e) & (f), & Be] 
the end of the year, it shall be converted into 
principal. But this ct. will not permit that; 
as tending to usury; though it is not usury. 
So a mtgee. cannot stipulate to be receiver of the 
rents & profits with a commission. In one case 
that has been considered by the Ct. of K. B. 
usurious. But it has been long determined here, 
that though a mtgee. may stipulate for a receiver, 
to be paid by the mtgor., & may appoint a bailiff, 
etc., he cannot himself stipulate for any advantage 
beyond the interest ; & though it seems to make 
little difference to the mtgor., who is receiver, 
yet this ct. considers it as tending to usury & 
oppression, & a collateral advantage; which a 
man contracting for a loan of money shall not 
make. So upon this contract; if a mtgee. 


_ stipulates to enter & take possession as trustee, 


& do a variety of acts he ought to do, whether he 
pégulates, or not, he not only shall not have any 
the ptage from it, but his stipulating for it might 
a mtgus affect his right to the money lent. Upon 
what heral rule also, independent of contract, 
accountéor trustee cannot charge any thing beyond 
GOLDWIN vid to the person, for whose estate he is 
32 BE. R. & (LoRD ELDON, C.).—CHAMBERS v. 
tans 202), 9 Ves. 254; 1 Smith, K. B. 252 ; 
1 Knapp, 1° 
As to (2) Refd. Ward v. Sharp (1884), 53 

ee (ig », 48 to (3) Consd. Sayers v. Whitfield (1829), 

1 Gif. 421: ke, Veith v. Irvine (1833), 1 My. & K. 277 ; 

». Jacob (iggohn (1889), 41Ch. D. 126. Refd. Faulkner 

Hoddinott v. | 3 Hare, 199; Robertson v. Norris (1858), 

‘Africa Co. vy. Y°v-. Hughes (1876), 2 Ch. D. 148 ; Warner 

L. J. Ch. 65; ?: L. T. 656; Biggs v. Hoddinott, 

Storage Co., (piges, 11898) 2 Ch. 307; British South 

Halton, [1931] pe Beers Consolidated Mines (1910), 80 

Beckford (180 reglinger v. New Patagonia Meat & Cold 

” Mor, 68; Do 24) A, ©. 25; Re Morris, Mayhew »v. 

Blagrave v. Rolt Ch._172. Generally, Mentd. Quarrell v. 

P os, 377; Forrest v. Elwes (1816), 

Parties to fiton v. Davy (1836), 1 M ; 5; 

WA )s oo. P. C. C. 15 ’ 
Sect. 5, sub-sqth (1856), 2K. & J. 509. 
foreclosure action.]—See Part X., 
(a) ¢ct. 5, post. 

1072. Part ; ; 
estate.]|—ThyMortgage on T'wo Properties. 
of other prefles interested in equity of 
debt, the original mtgor. having made a mtge. 
without reises to the same mtgee. for a distinct 
parties intepurchaser cannot redeem the first, 
the secondfleeming the second mtge. ; 
on ¢rested in the equity of redemption of 
30 KE. R. { mtge. are necessary parties to the suit. 
Annotation iy DENN (1796), 2 Cox, Eq. Cas. 425; 

97. 

74 a:—Consd. Vint v. Padgett (1858), 1 Giff. 446. 

ante. cnnings v. Jordan (1881), 6 App. Cas. 698. 





each 





1074 .]|—PALK v. CLINTON (LORD), No. 1011, 
Cléur 
acy (4, —-——.]—CHOLMONDELEY (MARQUIS) v. 


ANTON (LORD), No. 904, ante. 

Right of mortgagee to consolidate.|—Sce Part 
IX., Sect. 4, post. 
_ Parties to foreclosure action.]|—See Part X., 
Sect. 5, sub-sect. 5, post. 


(e) Action by Puisne Incumbrancer. 


1075. Mortgagor.]|—Woopcock v. MAYNE (circa 
1680), cited in 12 Ves. at p. 59; 33 BE. R. 23, L. C. 
Annotation :—Consd. Palk v. Clinton (1805), 12 Ves. 48. 


PART VII. SECT. 8, SUB-SECT. 4.— 


1081 i. Subsequent incumbrancers.}— 
Where a DEVE mtgee. sues his mtgor. 
of the sale of the mtged. property 
without making the puisne mtgee. a 411.—CAN. 
party to the suit, the latter is in no : 
way affected by the suit or its results. | that 


RAS PRSDMRD 
se 


——PANDURANG t. SAKHARCHAND (1906), 
A. (@). I. L. R, 31 Bom. 112.—IND. 


& Prior incumbrancers.}—PARsONS 
oe : ANK OF 


MorRTGAGE. 


4076. ——~ Or his heirs.|—FELL v. Brown, No. 
1087, ante. 

1077. ——.]—Patk v. CLINTON (LORD), No. 
1011, ante. 

1078, ——-.]|—-RamsBoTrom v. WALLIS, No. 
917, ante. ; 

1079. ——.]—The mtgor. is a necessary party 
to a bill by a second mtgee. to redeem the first 
mtge., & foreclose the equity of redemption.— 
oo v. CURTIS (1829), 2 Sim. 466; 57 E. R. 


Annotations :—Apld. Ramsbottom v. Wallis (1835), 5 
Tt . Ch. 92. Gonsd. Anderson v. Stather (1845), 2 Coll. 
1080. .|—A judgment creditor, whose judg- 





ment was registered pursuant to 6 Ann. c. 20, 
Judgments Act, 1838 (c. 110), filed a bill to redeem 
@ prior mtgee. of Jands in the West Riding, & to 
foreclose the mtgor. The mtgor. had confessed 
other judgments, & the conusees had registered 
them pursuant to Judgments Act, 1838 (c. 110), 
but not under 5 Ann. c. 20 :—Held: those con- 
usees were not necessary parties to the suit. 

A second mtgee., filing a bill to redeem, is bound 
for the security of the first mtgee. & to prevent 
him from being called onto have the same account 
taken a second time against him, to bring before 
the ct. all the parties who might call for a 
redemption of the first mtgee. ; that is the mtgor. 
& parties entitled under him to subsequent 
incumbrances (CRANWORTH, V.-C.).—JOHNSON . 
HotpswortH (1850), 1 Sim. N. S. 106; 20 
I.. J. Ch. 63; 15 Jur. 31; 61 EH. R. 41. 

Annotations :—Refd. Watts v. Porter (1854), 3 I. & B. 743 5 

Benham v. Keane (1861), 3 De G. F. & J. 318. Mentd. 

Boughton tv. Jervis (1861), 4 L. T. 486. 


1081. Subsequent incumbrancers.] — JOHNSON 
v. HOLDSWORTH, No. 1080, arte. 

1082. Prior incumbrancers—Splitting of charge 
on estate—Offer to pay amount due.|—A., being, 
tenant for life of an estate, & the owner of a charge 
of £20,000 thereon, mortgaged the £20,000 to B. for 
£14,000. He afterwards mortgaged it & other 
property to C. for £24,000. A. died, & the succeed- 
ing tenant for life prayed a redemption against C. 
on payment of such a sum as was due on account 
of the £6,000, thus splitting the charge of £20,000 
into two portions :—Held: both B. & the exors. 
of A. were necessary parties to such a suit. 

If in this case pltf. were willing to redeem by 
payment of £24,500, I should have no hesitation in 
saying that it was not necessary for him to make 
the prior incumbrancers parties; but here pltf. 
asks to redeem defts. on payment of so much of a 
charge on the estate as they may be properly 
entitled to. This amount must be ascertained, 
& I am of opinion that it cannot be ascertained, 
in the absence of parties interested in what the 
amount may be (RoMILLY, M.R.).— KENSINGTON 
(LorD) v. BOUVERIE (1852), 16 Beav. 194; 51 
E. R. 7523; subsequent proceedings (1859), 7 H. L. 
Cas. 557, H. L. 

Parties to foreclosure action.]|—Sce Part XIII., 
Sect. 7, sub-sect. 7, post. 


(f) Other Cases. 


1083. First tenant in tail—Sufficient.|—Rule 
established for convenience that it is sufficient to 
bring the first tenant in tail before the ct.— 


varty only to redeem him, still if such 
rior security has been created by a 
eed absolute in form, a subsequent 
mitgee. is at liberty to bring him before 


MONTREAL (1868), 15 Gr. | the ct. for the purpose of shewing his 
spores’ 2 oe ated a trai without 
Although the rule is | offering ecm him.—MOoRE v. 

@ prior ‘mtgee can be made a | HOBSON (1868), 143+ * + 3.—OAN. 


Part VII.—Equrry or REDEMPTION. 


oar as v. JOHNES (1804), 9 Ves. 37 ; 32 BE. R. 514, 


Annotations :—Mentd. Curtis v. Price (1805). 12 V : 
bere v. Eboral (1833), Coop. age te oe 
ao a v. Foster (1842), 2 Hare, 81; A.-G. v. Foster (1843), 
: Sim. aia Baker v. Sowter (1847), 10 Beav. 343: 
boshilee v. Bateman (1858), 6 W. R. 220; Beloley cv. 

rter (1869), 4 Ch. App. 230; Egremont +. Thompson 


(1869), 17 W. R. 900 

1084. Part owners—Necessity of all parties in- 
terested.|—A bill for redemption pantiet be sus- 
tained by a party having a partial interest in the 
equity of redemption, in the absence of the other 
parties interested in it. A person having a partial 
interest in a real estate which was subject to a 
mtge. alleging that such partial interest had been 
fraudulently acquired from him by,deft., who had 
also got, from the mtgee. an assignment of the 
mtge. interest filed a bill for relief in respect of the 
fraud, & for a redemption :—Held: all the persons 
interested in the equity of redemption were 
necessary partics to the suit.—HENLEY v. STONE 
(1840), 3 Beav. 355; 49 BE. R. 139. 

1085. Tenants in common.]—Parties 
necessary to a redemption action by mtgees. of 
the interests of tenants in common, whether of 
an undivided share or of the entirety, stated. 

All the four tenants in common, or those who 
claim the equity of redemption under them, are 
necessary parties to an action to redeem the charge 
on the entirety (Cuirry, J.).—BOoLTon v. SALMON, 
[1891] 2 Ch. 48; bu L. J. Ch. 239; 64 L. T. 222; 
39 W. KR. 589. 
Annotation :—Mentd. 

11918] A. C. 903, 

See, also, No. 1067, ante. 

1086. Absent party—Decree in absence—When 
interest protected by court.])—AULKNERv. DANIEL, 
No. 1064, ante. 

1087. Life tenant—Subject to term exceeding 
natural life—Two hundred years.]—A., having a 
life estate, with remainder over in strict settlement, 
subject to a mtge. of the settled property for a 
term of one thousand years, demised the property 
for a term of two hundred years if he should so 
Jong live. A purchaser of the term of two hundred 
years filed his bill to redeem the termor for one 
thousand years, who was the first mtgee. of the 
estate :—Held: A., the owner of the life estate, 
subject to the term of two hundred years, was a 
necessary party.—HUNTER v. MACKLEW (1846), 
5 Hare, 238; 67 BE. R. 902; sub nom. LIUNTER v. 
HENDERSON, 8 L. T. O.S. 114. 

Annotation :—Mentd. Lovell v. Androw (1847), 15 Sim. 581. 

1088. Transferee of mortgage—Transfer pen- 
dente lite.|—Pitf., in a bill to redeem, transferred 
the mtged. property pendente lite:—Held: the 
suit could not proceed in the absence of the 
transferee.— JOHNSON v. THOMAS (1849), 11 Beav. 
501; 50 E.R. Oli. 

1089. Stranger—Working coal mine with con- 
sent of mortgagee.}|—Pltf., being the owner in fee 
of certain hereditaments with a coal mine under- 
neath, mortgaged same to deft. L. in fee. Pltf. 
covenanted to confirm any leases which L. might 








Hebert v. National Crown Bank, 





PART VII. SECT. 8, SUB-SECT. 4.— 
A. (f). 


1084 ij. Part owners—Necessily of all 
ies intercated.}—Where, after 4 
intge. bei given, the equity of 
redemption is severed, so that different 
persons are entitled to redeem in 
respect of different parcels, these 
different persons must be made parties. 
—BUCKLEY wv. WILSON (1861), & Gr. 
566.—CAN. 
k. Mortgagor — Where 
trustee for mortgagor.}—WaTKINS vt. 
1, ——— Suit by purchaser of part 


1859, & kept al 
mortgagee 


of premises.}—DANIEIS v. DAVIDSON 
(1862), 9 Gr. 173.—CAN. 


m. Judgment creditor of 
gagee.}-—G., @ creditor of F. under & 
judgment recovered in 1856, filed bis 
bill to redeem W., the alleged mtgee., 
under a deed of conveyance to hin | ¢«, j 
from F., absolute in form. 
of W., under a id 

ve b 


made a party in the master’s office, as 
en incumbrancer subsequent to pitt. : 
—Heli: he could not properly be thus 
made a party.—GLAss v. 
(1864), 10 Gr. 470.—CAN. 
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make, but L. was not authorised to work or lease 
the mine. Pitf.’s mine was surrounded on all 
sides by mines in the possession of defts. T. & 
J. E. Defts. E., without the knowledge of pitf., 
asked & obtained leave of L. to explore & work 
pltf.’s mine. Defts. E., without entering into 
any lease or agreement, explored & worked the 
mine & raised & sold coal to a large amount. On 
bill by pltf. to redeem :—Held: defts. E. were 
necessary parties to the suit.—Hoop v. Easton 
(1856), 2 Giff. 692 ; 27 L. T. O.S.295; 2Jur.N.S. 
729; 4 W. R. 575; 86 E.R. 200; on appeal, 2 
Jur. N. 8. 917, L. JJ. 
nnotation :-—Mentd. Elias v. Griffith (1878), 8 Ch. D. 521. 
Parties to foreclosure action.|—Sce Part XIII, 
Sect. 7, sub-sect. 7, posi. 


B. Institution of Proceedings. 

See, now, R.S. C., Ord. 55, r. 5A. 

1090. By originating summons—Proceedings by 
action — Limitation of costs recoverable.] — PIté. 
obtained judgment in a redemption action whe: wi 
deft. denied the tender, & disputed the plae -té. 
title to redeem :—Held: pltf. was entitled twerg 2 8Uc 
costs only as he would have been entitledld bf © © 
an originating summons contested by dag fSTEs « 
attended by counsel, such costs to include 44 he cost 
of the witnesses examined in ct. to prod ix7¢, bende 
& pltf.’s title —JONNSON v. EVANS (1888346° 60. 
295; on appeal (1889), OL LL. TT. 18, C. A. 

1 Questions of priority not ¢ H 
—-The procedure by originating sums 
intended for the decision of simp 
between plitf. & deft. Therefore wh 
had taken out an originating sumny iv. 
closure or sale under R.S. G., Ord. 24 
ct. refused to decide the questioy, 
between two mtgecs. BNE wag 

Rule 5a also was referred to, & dats ¢% argued 
that in order to work out # judgmen [i rie redemp- 
tion or foreclosure effectually it was of 7 & ye tare 
to decide on the priority of mtges., U erefore 



















etermined., 
10n8 ig onl 
¢ question; 





that the rule empowers that to be d igs Ae do 
not agree with that (Corton, L ~ ). M ILES, 
Rea, & Persona, ADVANCE Co. vt {OHELI, 


375; 38 W. It. 273, C. A. 
Annotation :—Mentd. Boake, Roberts v. Stover 
O40. J. Ch. 261. ‘ 


1092. By action in King’s Bench—Disc 


With liberty to proceed in Chancery.]—An 
bank obtained a loan from a Russian b: 
the security of certain bonds. <A question 
arisen upon the construction of the 9 or 
whether the loan was repayable in roubles 
sterling, the borrowers commenced an act.40n 
against the lenders in the K. B. Div., which wu: 

transferred to the Commercial Ct., claiming a 
declaration that they were entitled to the possession 
of the bonds upon payment of the amount of the 
loan in roubles, & an injunction restraining the 
lenders from parting with the bonds save by 





n. Effect of death of one party.}— 
Before a poten puien quit one of the 
mtgor.’s surviving children died an 
infant & intestate :—Held: this suit 
enured to the benefit of those ontitled 
to her share, including her mother as 
tenant for life, under KR, S. QO. 1877, 
05, #. 27.—FAULDS v. HARPER 
(1882), 2 O. Rt. 405.—CAN. 


0. Subsequent tenant in tail.j]— 
An appeal Hes at the suit of tenant in 
tail in remainder against a decree 
affecting his rights, had against a prior 
tenant in L—QIFFARD  ». Hort 
(1804), 1 Sch. & Lef. 386.—IR. 


mort- 


A creditor 
1ent recovered in 
y fl. fa. lands, was 


CKEL.TON 
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Sect. 8.—Enforcement of equity of redemption: Sub- 
sect. 4, B., C., D., B. & F. (a), (b), (c) & (d) 1.) 


delivery of the same to the borrowers against such 
payment. The judge held: upon the construction 
of the correspondence as pleaded, that the loan 
was repayable in sterling & dismissed the action. 
The Ct. of Appeal, after allowing an amendment 
which let in some further correspondence, declared 
that the loan was repayable in roubles, & gave 
liberty to the borrowers to take proceedings in 
the Ch. Div. to redeem their securities, but granted 
no further relief in the action :—Held: the loan 
was repayable in roubles, &, notwithstanding the 
action, being an action for relief which was 
incidental to a redemption action, was brought in 
the wrong ct.. there was in the circumstances no 
ground for interfering with the discretion of the 
Ot. of Appeal in making the declaration or in 
‘ellowing the amendment.— RUSSIAN COMMERCIAL 
ANDUSTRIAL BANK v. BRITISH BANK FOR FOREIGN 
10% x, Lrp., [1921] 2 A. C. 438; 90 L. J. K. B. 
733,42 126 L. T. 35; 37'T. L. R. 9193 65 Sol. Jo. 
BANK “1; subsequent proceedings, sub nom. BRITISH 
COMMENoR ForREIGN TRADE, rp. v. RussIAN 
Annotationtar, & INDUSTRIAL BANK, 38 T. L. R. 65. 
:—Refd. Prosperity v. Lloyds Bank (1923), 39 


o ry 4 
Aone A entd. He Chesterman’s Trusts, Mott ». 
Trustee 3: [1923] 2 Ch. 466; Anderson v. Equitable Life 


United States (1026), 134 L. T. 557; Public 
Jurisdictiqder, [1926] Ch. 776. 


Courts, Volh of county court.]—See County 
\XIIL., p. 473, No. 280. 


Sec Sect. 9, e Offer of Redemption. 
vost. 


Right of mor LD. Discovery. 
documents of ttgagor to inspect & take extracts of 
1925 (c. 20), s.fitle.|\—See Law of Property Act, 
Liability of 7 96. 
See Part XIV Jmortgagee to produce title deeds.]— 









Production/,, Sect. 3, sub-sect. 2, post. 
livered.|— Sc of documents—Before defence de- 
No. 2382. e Discovery, Vol. XVIII., p. 65, 
Interroga 


Vol. XVII Ifories as to accounts.]—Sce DIscovERY, 
y pp. 201, 222, Nos. 1490-1492, 1705. 


Sec, no; HE. Proof of Title. 


Panne | v, Law of Property Act, 1925 (c. 20), 





a mtge Necessity for.]—He that comes to redeem 

Lion.— Jnnust show a title to the equity of redemp- 

eae oo v. Brrp (1683), 1 Vern. 182; 
402. 





on J—A party coming to redeem a 

ley cd. estate must prove, at his own costs, that 

@ is the individual entitled to the equity of 

edemption (Lorp ELpon, C.).—JAMES v. Biou 

Annotations :—Refd. Rhodes v. Buckland (1852), 16 Beav. 
2123; Colyer ». Colyer, Pawley v. Colyor (1863), 3 De 
Ga. J. & Sm. 676; Pearco v. Morris (1869), 5 Ch. a ; 
227; Teevan vo. Smith (1882), 47 L. T. 208. Mentd. 
Flack ». Longmate (1845), 8 Beav. 420. 


1095. Sufficiency of—Prim& facie title.|—Upon 
a bill to redeem a primd facie title is sufficient ; & 
an issue shall not be directed though the title is 
complicated, if uncontradicted.—Pym v. BowRE- 
MAN, BOWREMAN v. Pym (1793), 3 Swan. 241, n.; 
36 E. R. 847. 

1096. ——-———_.]—_Lioyp v. WalT, No. 898, ante. 

1097. Costs of proof—Borne by mortgagor.]— 
JAMES v. Biou, No. 1094, ante. 


MORTGAGE. 


1098. Whether mortgagee bound to investigate 
title.|—TAskKER v. SMALL, No. 910, ante. 

1099. ———.]—-PEARCE v. MorRIs, No. 867, ante. 

1100. Effect of notice of foreclosure—As estoppel 
from disputing title to redeem.|—Service of notice 
of foreclosure by the mtgee. on the occupant of 
the mtged. premises, does not estop the mtgee. 
from disputing the occupant’s title to redeem.— 
PRANNATH Roy CHOWDRY v. RAMRUTTON Roy 
(1859), 8 W. R. 29, P. C. 


F'. Order for Redemption or Sale. 
(a) Special Directions. 

1101. Inquiry as to improper management of 
estate—-By mortgagee in possession.|—-(1) On a bill 
for redemption of mtged. property in the possession 
of the mtgee., the latter will be made to account for 
all loss & damage occasioned by his gross negligence 
in respect of bad cultivation & non-repair of the 
mtged. premises. 

(2) Where an attorney had taken a mtge. from 
his client for his bill of costs in preparing that & 
another mtge., & the client, before the attorney’s 
mtge. was executed, assented to the bill. but. 
afterwards, on coming to redeem, questioned its 
accuracy, the ct. directed the master to examine 
the bill with a view to ascertaining the reasonable- 
ness of the charges, without entering into evidence 
as to whether the business charged for had been 
actually done.—WRaAGG v. DENHAM (1836), 2 
ae C. Ex. 117; 6L. J. Ex. Eq. 38; 160 E. R. 

1102. Mortgage to secure solicitor’s costs—aIn- 
quiry as to reasonableness of charges.]}—WrAGG 
v. DENHAM, No. 1101, ante. 

1108. Redemption by tenant for life—Decree 
settling equity of redemption.|—(1) A mtgee. can- 
not be compelled to place another person in his 
stead as mtgee., & he may therefore refuse to 
convey the mtged. premises to any person who 
should become mtgec. by that conveyance. In 
the absence of contract, he can only be called upon 
to reconvey to the mtgor. or his assignee. The 
petition of a tenant for life of an equity of redemp- 
tion for a transfer of the first mtge. on payment 
by her into ct. of the moneys thereby, while a 
second mtgee. was in possession was dismissed 
with costs. 

(2) The same tenant for life having filed her 
bill to redeem that & a second mtge., the case 
was considered as though pltf. were tenant in fee, 
& the usual decree was made, but with a direction 
that the reconveyance should be made according 
to the limitations of the will under which pltf. was 
tenant for life.—COLYER v. COLYER, PAWLEY v. 
COLYER (1863), 3 De G. J. & Sm. 676; 9 L. T. 
214; 11 W. R.1051; 46 E. R. 799, L. JJ. 


(b) Redemption by Mesne Incumbrancer. 


1104. Non-appearance of first mortgagee—Right 
to decree absolute.|—-If, in a suit for redemption 
against several successive mtgees., the first mtgee. 
does not appear at the hearing, a subsequent 
mtgee. will be allowed to make the decree absolute 
against him.—CoTTINGHAM v. SHREWSBURY (LORD) 
(1832), 5 Sim. 395; 58 E. R. 384. 

1105. Cannot compel first mortgagee to transfer 
—Or require mortgagor to join in transfer—Rights 
confined to redemption & foreclosure.|—Rams- 
BOTTOM v. WALLIS, No. 917, ante. 

1106. Redemption of two prior mortgages—Dis- 
tinct parcels in same security—Right to redeem one 


PART VII. SECT. 8, SUB-SECT. 4.—E. 


- Onus on plai 
a3; 19 B. OR. 


fi. “NELSON v. CHARLESON & BALLINGER (1914), 26 W. L. R. 865; 5 W. W. R. 995; 16 D. L. R. 
100.—OAN. 


Part VII.—Equrry or REDEMPTION. 


mortgage.]—In a suit by a puisne mtgee. to 
redeem two prior mtges. of distinct portions of the 
estate comprised in pltf.’s security, & to foreclose 
the mtgor. on his default of redemption, if pltf. 
should redeem neither of the prior mtges., he is 
not entitled to any decree against the mtgor. ; 
but pitf. in such a suit, defts. not having objected 
or not being able to object, that the suit is multi- 
farious, may redeem one of the prior mtges., & 
obtain a decree for redemption or foreclosure 
against the mtgor. in respect of that estate, without 
redeeming the other mtge. & as to such other 
mtge. submitting to the dismissal of the bill.— 
PELLY v. WATHEN (1849), 7 Hare, 351; 18 L. J. 
Ch. 281; 14 Jur. 9; 68 E. R. 144; on appeal 
(1851),1 De G. M. & G. 16, L. JJ. 


Annotations :—Refd. Hallett v. Furze (1885), 31 Ch. D. 312. 
Mentd. Knight +. Bowyer (1858), 2 De G. & J. 421: 
Re Long, Ex p. Fuller (1881), 44 L. T. 63: Re Liewellin, 
(1891] 3 Ch. 145; Brunton v. Electrical Engineering 
Corpn., [1892] 1 Ch. 434. 

Failure to redeem.}|—See Part VII., Sect. 8, sub- 


sect. 4, F. (c), post. 


(c) Failure to Redeem within Time Fixed. 

1107. General rule—Bill dismissed.)—(C10LM- 
LEY v. OXFORD (COUNTESS), No. 1114, post. 

1108. Motion of course.|—Upon a 
bill to redeem a mtge. & non-payment at the time 
appointed ; it is a motion of course to dismiss the 
bill. —StTuaRT v. WorRALL (1785), 1 Bro. (. C. 
581; 28 KE. R. 1310. 

1109. |—If pltf. in a suit for redemp- 
tion does not pay the principal & interest at the 
time appointed, he will not be allowed to redeem, 
although before the motion to dismiss is made he 
has tendered the amount reported duc, with the 
subsequent interest.— FAULKNER v. BOLTON (1835), 
7Sim. 319; 4L.J.Ch. 815 58 If. RR. 860. 

1110. J—In an action by a second 
mtgee. to redeem the first mtgee. & to foreclose 
the mtgor., the proper form of judgment is, that 
in default of pltf. redeeming, the action is to stand 
dismissed with costs.—HALLETT v. FURZE (1885), 
31 Ch. D. 312; 55 L. J. Ch. 22635 54 1. T. 12; 
Jt W. RR. 225; 2 7. L. R. 208. 

1111. — No extension of time.]——The time 
not enlarged upon a bill o. redemption ; a8 upon a 
bill of foreclosure.—NOVOSIELSKI v. WAKEFIELD 
(1811),17 Ves. 417; 34 E. R. 161, 1. €. 

1112. ——— Amount tendered before dis- 
missal— With subsequent interest.|— FAULKNER 
v. Botton, No. 1109, ante. 

1118. Exception to rule—Failure due to honest 
mistake—Jurisdiction of court to extend time.|— 
In a redemption action an order was made giving 
pitf. leave to lodge the mtge. money in ct., & that 
‘‘in default of such lodgment within two months 
from the date of this order, the action be dismissed 
with costs.’’ Under a bond fide mistake pltf. 
failed to lodge the money in ct. until after the two 
months fixed by the order :— Held: notwithstand- 
ing the expiration of the two months, the action 
was not dead, but the ct. had jurisdiction, at the 
instance of pltf. to extend the time limited by the 
order so as to include the actual date of lodgment.— 
COLLINSON v. JEFFERY, [1896] 1 Ch. 644; 65 
L. J. Ch. 375; 74 L. T. 78; 44 W. R. 3115 40 
Sol. Jo. 296. 
ca :-—Refd. Re Macintosh, Dixon (1903), 88 L. T. 

820. 


Dismissal operating as foreclosure.}|—Sce Sub- 
sect. 4, F. (d), post. 
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(d) Effect of Dismissal. 
i. Legal Mortgage. 


1114. Equivalent to foreclosure.|—Praying re- 
lief where a mtgee. is a party, is the same as 
praying toredeem ; & if, on areference to a master, 
they do not redeem him, the ct. will dismiss the 
bill, which is equivalent to a _ foreclosure.— 
CHOLMLEY v. OxForD (CouNTERss) (1741), 2 Atk. 
267; 26 E. R. 565, L. C. 

Annotation :-—Refd. Palk rv. Clinton (1805), 12 Vea. 48. 

1115. -}—Default of payment under a bill 
for redemption operates as a foreclosure.—WIN- 
CHESTER (BP.) v. PAINE (1805), 11 Ves. 194; 32 
E. R. 1062. 

-{nnotations :—Mentd. Metcalfe v. Pulvertoft (1813), 2 Vea. 
& B. 200; Landon v. Morris (1832), 6 Sim. 247; A.-G. e. 
Foster (1842), 2 Hare, 81; Irby «. Irby (No. 3) (1858), 25 
RBeav. 632 ; Anundo Moyee Dossee rv. Dhonendro Chunder 


Mookerjee (1871), 14 Moo, Ind. App. 101; Wigram v. 
Buckley, (1804) 3 Ch. 483. 


1116. |—The effect of dismissing the bill 
under this decree would be the same as a decree 
of foreclosure ; it would for ever shut out the 
interest of pltf. The last of the incumbrancers 
would become quasi mtgor., & the others would be 
the first & subsequent incumbrancers according to 
their priorities (WIGRAM, V.-C.).—COTTINGHAM v. 
SHREWSBURY (EARL) (1848), as reported in 8 
Hare, 627; 67 KE. R. 5303 on appeal (1846), 15 
L. J. Ch. 441, 1..€. 


Annotations :~-Refd. Polly v. Wathen (1840), 7 Hare, 351. 
Mentd. Lennard ¢. Curzon (1847), L Do G. & Sin, 350. 


1117. -|—Though the mtgor. might not be 
able to foreclose, yet if he had flled a bill to redeem, 
& his bill had been dismissed, he would have been 
foreclosed (J ES8EL, M.R.).-- de ALISON, JOHNSON v. 
MounskEy (1879), as reported in 1} Ch. D. 284, 0. A. 
Annotations :—Mentd. Chapman ¢v. Corpo (1870), 41 L. 7. 

22; Banner v. Berridge (1881), 20 W. 1. 844; Sanders 

vr. Sanders (1881), 19 Ch. D. 373; Warner vo. Jacob (1882), 

20 Ch. 1D. 2203) Rochefoucauld «. Bousted, [1807] 1 Ch. 

196; Re Loveridge, Drayton +, Loverldge, [1902) 2 Ch. 

850; Re Metropolis & Counties Permanent Investanent 

Bhilg. Soc., Gat fleld’s Case, [1911] 1 Ch, 698; Nicholson . 

England, [1926] 2 K. 3B. 03. 

1118. Unless dismissed for want of prose- 
cution.|—-Dismission of a bill for redemption for 
want of prosecution has not the effect of fore- 
closure ; not preventing another bill.—]ANSARD vu. 
Harpy (1812), 18 Ves. 455; 84 I. R. 3889. 

1119. ——_-—_—_.] —_INMAN1v. Weanina, No. 1150, 
post. 

1120. Upon whom foreclosure binding— Party 
filing bill.|—/e GLEAVES, Ha p. PAINK, No. 877, 
ante. 

1121. Alienee pendente lite.|—If during a 
suit to redecmn, the mtgor. assigns the equity of 
redemnption, & there is a decree against him, the 
assignee is bound by it.—Ganrtit v. Warp (1741), 
2 Atk. 174; 26 FE. RR. 509, sub nom. GARTH v. CRAW- 
FORD, Bam. Ch. 450, L. C. 

Annotations :-Consd. Winchester (Bp.) v. Paine (1805), 11 
Ves. 194. Refd. Motcalfe », Pulvertoft (1813), 2 Ves. & B. 
200; Bellainy v. Sabino (1857), 1 De G, & J. 566. 

1122, —— -}---Pending a suit by a mtgor. 
for redemption, pltf. became an insolvent, & he 
also aliened the property. Neither his assignees 
nor his alienee were made parties, & in their 
absence an order was made foreclosing pltf. :— 
Held: the assignees in insolvency were not bound 
by it, the assignment to them by the insolvent 
being in invitum, but it was binding on the alienee 

endente lite & those claiming under him ; also, the 
fatter could not avail themselves of the objection 

of the absence in the suit of the former.—Woob v. 
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114 i. ivalent to foreclosure.}—When pltf. fails in an action for the redemption of a mtge. deft. {s entitled to have 
a aoe Privates ellis pit ©. MILLER (No. 3), 20 C. L. T. 411.—CAN, 
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Sect. 8.—Enforcement of equity of redemption: Sub- 
sect. 4, F. (d) i. & i. (e) & (f), & G.; sub- 


sect. 5.] 


Surrz (1854), 19 Beav. 551; 2 W. R. 683; 52 
E. R. 465 

1123. Successive mortgagees.|—COTTING- 
HAM v. SHREWSBURY (EAR), No. 1116, ante. 

1124. Assignee in bankruptcy.|—Woop v. 
Surr, No. 1122, ante. 

1125. Cannot be turned into suit for account— 
Under general prayer of relief.|—A suit for redemp- 
tion which fails, cannot, under the prayer for 
general relief, be turned into a suit for an account. 
—-PATCH v. WARD (1862), 4 Giff. 96; 1 New Rep. 
46; 71. 7.413; 9 Jur. N.S. 873 ; 11 W. R. 135 ; 
66 KK. R. 635; subsequent proceedings (1867), 3 
Ch. App. 208, 1. JJ. 











li. Kquitable Mortgage by Deposit of Deeds. 

1126. Does not act as foreclosure.|—The rule 
that the dismissal of the bill in a redemption suit 
operates as a foreclosure of the mtge. does not 
appiy to an equitable mtge. by deposit of title 
deeds. 

A. mtgor. filed a bill for the redemption of a legal 
mtge. The mtgee., by his answer, alleged that he 
had advanced another sum of money on the deposit 
of the title deeds of another estate, & he claimed to 
hold both estates till both debts were paid. PItg. 
amended his bill by stating the allegations made 
by deft., but before the bill came to a hearing he 
obtained an order, ex purie, dismissing the bill with 
costs. The mtgce. afterwards contracted to sell 
both the estates, & then filed a bill for the adminis- 
tration of the estate of the mtgor., who was dead, 
praying for permission to carry out the sale, & 
for payment of his whole debt out of the mtgor.’s 
estate :—Held: the equitable mtge. was not fore- 
closed, & pltf. was entitled to the relief prayed for. 
—MARSHALL v. SHREWSBURY (1875), 10 Ch. App. 
250; 44 L. J. Ch. 302; 32 L. T. 418; 23 W. R. 
803, lL. JJ. 

(e) Order for Sale. 

ee Law of Property Act, 1925 (c. 20), 
s. 91 (1). 

1127. Right to order for sale—Whether in dis- 
cretion of court.|—CLARKE v. PANNELL (1884), 29 
Sol. Jo. 147. 

1128. -]—Under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 25, the et. may 
make an order giving leave to a mtgor. to sell the 
mtged. estate out of ct., even though the mtgee. 
has given the mtgor. notice to pay off, & the time 
limited by the notice has expired, provided it 
appears that the sale will probably be more 
successfully conducted by the mtgor.; but in 
making the order the ct. will limit the time within 
which the mtgor. may sell, will require a reserved 
price to be fixed sufficient to cover what is due for 
principal, interest & costs, & will further require 
the mtgor. to deposit a certain sum in ct. as 
security for costs.— BREWER v. SQUARE, [1892] 2 
Ch. 111; 61 L. J. Ch. 516; 66 1L. T. 4863 40 
W. KR. 878; 36 Sol. Jo. 328. 

1129. Order for sale out of court—Proceeds paid 
into court.]|—(1) Under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 25, the ct. has power 
in a redemption action to order a sale of the mtged. 
property on an interlocutory application made 
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qa. Who may be made parties—By %369.—CAN, 
ex parte order.}—An order to make 
persons interested in the equity of 
redemption parties in the master’s 


office was granted ex p 
v. HARRISON (circa 1862), 1 Ch. Ch. 


: ~}—An order to make 
persons interested 
redemption parties in ,the master’s 
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before the trial of the action by a person interested 
in the equity of redemption. 

In an action by the owner of the equity 
of redemption of property subject to several 
mtges. for the redemption of the mtges., pltf., 
soon after the issue of the writ, applied by summons 
for an order giving him liberty to sell the mtged. 
property, & asking that he might have the conduct 
of the sale. The first & second mtgees. opposed 
the application, the others supported it :—Held : 
an order for sale ought to be made, but that a 
reserved price must be fixed large enough to cover 
what was due on the first & second mtges. & pltf. 
must give security for the costs of the sale. The 
conduct of the sale was given to pltf. on the ground 
that he was more interested than the first or second 
mtgees. in obtaining as large a price as possible 
for the property. 

t was ordered that the sale should take place 
out of ct., & that the proceeds of sale should be 
paid into ct.—WooOLLEY v. COLMAN (1882), 21 
Ch. D. 169; 51 L. J. Ch. 854; 46 L. T. 787; 30 
W.R. 769. 

Annotations :-—Consd. Davies v. Wright (1886), 32 Ch. D. 


20; Brewer v. Square, [1892] 2 Ch. 111. Refd. Sudler +. 
Worley, [1894] 2 Ch. 170. 


1130. Order made on interlocutory application— 
By person interested in equity of redemption.|—— 
WOOLLEY v. COLMAN, No. 1129, ante. 

1181. Conduct of sale—Given to mortgagor.|— 
WOOLLEY v. COLMAN, No. 1129, ante. 

1182. ——_- ——_.]—- BREWER v. SQUARE, No. 1128, 
ante. 

1188. Duty of court to fix reserve price—Suffi- 
cient to cover amount due.|—WooLLEY v. COLMAN, 
No. 1129, ante. 

1134. 
ante. 

1135. Security for costs.|—-WooLLEY v. COLMAN, 
No. 1129, ante. 

1186. |—BREWER v. SQUARE, No. 1128, 
ante. 

Sale as remedy of mortgagee.]—See Part X., 
Scct. 2, post. 








.|— BREWER v. SQUARE, No. 1128, 





(f) Other Cases. 

1137. Purchasers from building society—Society 
mortgagors for unpaid purchase-money—Failure by 
society to complete purchase.|—Purchasers of land 
from a building society must not delude themselves 
with the idea that the directors & the trustees of 
the society can convey a good & valid title; they 
are bound to call for the title deeds, as in the event 
of their taking a defective title they must bear 
all the consequential risks. A building society 
purchased a piece of freehold land, & the vendors 
upon the payment of one-fourth of the purchase- 
money conveyed the land to the trustees of the 
society in fee, & signed a receipt for the whole of 
the purchase-money. The directors of the society 
& the trustees at the same time signed an agree- 
ment to pay the remaining purchase-money by 
instalments, & declared that in the meantime the 
deed should remain in the hands of the vendors, & 
that in default of payment they would execute a 
legal mtge. to secure the unpaid purchase-money. 
Default was made, & an action was brought to 
recover the purchase-money, & on a claim filed, a 
decree was made to carry the agreement into effect. 
The society, immediately on the execution of the 
conveyance by the vendors, sold the land in lots 


.—CUMMINGS _ office’ will ere be granting ex p.— 


PENNER t. AN? » SIMPSON  ¢. 
DuaGANn, GRANT 0. PATTERSON (1862), 
1 Ch. Ch. 351.—CAN. 

t. Contents of Odill to redeem.}—A 


in the equity of : 
bill to redeem need not contain an 
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to divers persons, who, without looking into the 
title, paid their purchase-money & tock 4 convey- 
ance in fee from the trustees. The society 
omitted to pay the instalments of the purchase- 
money; & upon a bill filed by the original vendors 
against the whole of the allottees & sub-purchasers 
of the land :—Held: they were bound to pay the 
purchase-money & redeem the mtge., or otherwise 
that the whole of the estate must be sold; but: 
if any party redeemed the land, the others must. 
contribute towards the money paid for redemption, 
or otherwise that the land of the party omitting 
to pay his contribution must be sold to discharge 
what was due in respect of his allotment.—PETo tv. 

HAMMOND (1861), 30 Beav. 495; 31 L. J. Ch. 354; 

ee S. oe ; O4 E.R. 981. 

ANNDTATVONS I-—. - iver + int, Tey! 96. 
Mentd. Riots Cog ee a 6 CMa ag aeR 
1138. Action against mortgagee & sub-mort- 

gagee—Form of order—Reconveyance on payment 

of amount due to mortgagee.]—In a suit. against 

A., an incumbrancer, & B., a sub-incumbrancer, to 

redeem the securities :—Held : the proper form of 

decree was, that upon the amount. due from pltf. 
to A. being paid into ct., both A. & B. should 
reconvcy the estate & deliver the deeds to pltf., 

& that pltf. was not bound to wait) until the 

accounts had been taken & the equities settled as 

between A. & B.—lLysaaqnTt v. WrsrmMacorr 

er 33 Beav. 417; 3 New Rep. 509; 55 E.R. 
1139. Order for preliminary accounts— R.S. C., 

Ord. 15, r. 1—Final redemption decree not added.]— 

Pitf., after issuing the writ in a redemption action, 

took out a summons for an account under above 

rule :—Held: the order under the summons must 
be limited to preliminary accounts, & that the 
usual terms of a final judgment for redemption 
ought not to be added without pltf.’s consent.— 

CLOVER v. WILTS & WESTERN BENEFIT BUILDING 

Society (1884), 53 L. J. Ch. 622; 50 L. T. 382; 

32 W. KR. 895. 

See, also, Nos. 3105-3110, post. 





G. Costs. 
See Part XVIII., Sect. 2, post. 


SuB-sEcT. 5.— PROCEEDINGS TO IMPEACH 
MORTGAGE. 

1140. Where no prayer for redemption—Re- 
demption not allowed in same action.|-—(u. : 
Whether, where a bill, filed by pltfs., of whom some 
are infants, seeks to set aside a mtye. as fraudulent 
& void, & the ct. is of opinion that the mtge. is 
valid, a decree can properly be made In such a suit 
for the redemption of the mtge. by pltfs.— 
MARTINEZ v. COOPER (1826), 2 Russ. 198; 38 E. ht. 
309, L. C. 
Annotations :-—Distd. National Bank of Australasia v». 

United Hand-in-Hand & Band of Hope Co. (1879), 4 App. 

Cas. 391. Refd. Gordon v. Horsfall (1846), 5 Moo. P. C. C. 

393. Mentd. Jones v. Jones (1837), 8 Sim. 633 ; Hewitt v. 

Loosemore (1851), 9 Hare, 449 ; Dowle v. Saunders (1864), 

2 Hem. & M. 242; Northern Counties of England Fire 

Insce. vt. ve (1884), 26 Ch. D. 4825 Brocklesby v. 

Temperance Bldg. Soc., [1895] A. C. 175. 


offer to redeem, because the form given b. Order 
in the orders contains no such offer.— 
PRARSON v. CAMPBELL (1866), 2 Ch. Ch. 
12.—C e 

a. Allowances to morlgagees — Costs 
of repairs.}—In a redemption suit a 
mtgee. is entitled to credit for reason- 
able costs of repairs, if he renders an 
account of rents & profits.—LAKSHMAN 
BHISAJI SIRSEKAR v. HAR! DINKAR 
Dresal (1880), I. L. R. 4 Bom. 584.— 


c. Where no 
10 Gr. 76.—CAN. 
der uf 


for noaseassion — When 
made,}-—-BANK OF IRELAND tv. SLAT- 
TERY, [1911] 1 I. HR. 33.— IR. 
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prayer for redemp- 
tion. }—DICKINSON t. DUFFILL (1865), 


1144 i. Prayer for redemption—Join- 
alternative claim.}—KFELLY v. 
IND. MILIs (1851), 2 Gr. 253.—CAN. 
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1141. -|—A bill by assignees of a 
bkpt. prayed to set aside a mtge. executed to a 
creditor by a bkpt. on the eve of bkpcy., as being 
‘in fraud of his general body of creditors,” & it 
also prayed general relief. The bill failing on the 
ground of fraud :—Held: pltfs. were not entitled 
to a decree for. redemption.— JOHNSON v. FESEN- 
MEYER (1858), 25 Beav. 88; 53 E. R. 5693 on 
appeal, 3 De GQ. & J. 138, L. C. 

Annotations :—Distd. Nationnl Rank of Australasia v. 
United Hand-in-Hand & Rand of Hope Co, (1879), 4 wil 
Cas. 391. Mentd. Rc Nurse, Er p. Foxley (1868), 8 Ch. 
App. 515; Poarson t. Benson (1868), 28 Beav. 598; 
The Heart of Oak (1869), 39 L. J. Adm. 15; Smith v. 
Pilgrim (1876), 2 Ch. 1D. 127; Ward «. Sharp (1884), 53 
L. J. Ch. 313. 

1142. -]—A bill prayed that a mtge. 
might be cancelled & for further relief, but it 
proved to be valid to some extent. The ct. refused 
the relief asked, or to make a decree for redemption 
on payment of what was properly due, & dismissed 
the bill with costs.— CRENVER, ETC. MINING Co., 
Lrp. v. WILLYAMS (1866), 35 Beav. 853; 55 H.R. 
9323; sub nom. CREWER & Wutran ABRAHAM 
Unitep MINING Co. v. WILLTAMS, 14 L. T. 03; 14 
W. RR. 444 5 on appeal, 14 W. RK. 1008, L. JJ. 
tnnotation :—Distd. National Bank of Australasia v. 

Pld Banda & Band of Hope Co. (1879), 4 App. 

1143. —— Unless mortgagee sets up claim 
as absolute owner.|—The privilege of a mtgee., 
not to be redeemed in a suit in which pltf. disputes 
the validity of the mtge. deeds & does not pray 
redemption, cannot. be enjoyed by one who has by 
his acts abandoned that) character, & sought in 
the suit to establish his title as absolute owner.— 
NATIONAL BANK OF AUSTRALASIA tv. UNTTED 

& Bann or Horr Co. (1879), 4 

App. Cas. 3013 48 L. J.P. 0. 50; 40 1 T. 687 5 

27 W. R. SSO. B.C. 

1144. Prayer for redemption—Joinder of alter- 
native claims.|—-A_ bill which secks to set aside a 
number of mtges. as invalid & prays that pltf. 
may be at liberty to redeem such as are valid 
cannot be treated on demurrer for multifariousness 
as a redemption bill but. must be taken as a bill to 
set. aside the mit ges. merely. —HRNEST v. PARTRIDGE 
(1803), 1] New ftep. 425. 

1145. J—PHf. claimed a declaration 
that an alleged mtge. of land to deft. created no 
charge on the Jand comprised in it, & he claimed 
possession of the land. Pf. claimed alternatively 
an account of what was due on the mtge. & redemp- 
tion. Pitf. was a judgment creditor of the mtgor. 5 
he had obtained an order appointing him receiver 
of the rents of the Tand, & the order had been 
registered. On a summons by deft. to stay all 
proceedings in the action, on the ground that no 
leave of the ct. had been obtained to join another 
cause of action with the action for the recovery 
of the land :---J/eld: pltf. was entitled without 
leave to ask for possession of the land in either 
alternative—-immediate possession if the mtge. was 
invalid, & possession on payment of what should 
be found due if the mtge. was valid.—HuntT v. 
Worsro.p, [1896] 2 Ch. 224; 65 L. J. Ch. 548 ; 
T7411. 7.4563; 44 W. i. 4613 40 Sol. Jo. 458. 























d. Delay of mortgagor in filing bill 
—Whether redemption allowed. }—Held : 
pitf, was entitled to redeem on pay- 
mont of deft.’s advances, although 
seven years had elapsed before 2} f. 
filed his bill impeaching the transaction, 
the excuse assigned for the delay being 
his poverty, {t appearing that the 
parties could be restored their 
original positions without loss to defta. 
—-BRADY wv. KRENAN (1868), 14 Gr. 
214.—OAN. 
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SEctT. 9.—OFFER OF REDEMPTION. 


1146. General rule—Necessity for.]|—FARROW v. 
VIPAN (1836), Donnelly, 48; 47 E. R. 218. 





1147. —— -]—TASKER v. SMALL, No. 910, 
ante. 
1148. J—A person entitled to an 








equity of redemption cannot make the mtgee. a 
party to a suit respecting the mtged. estate without 
offering to redeem; but where a mtgor., by deed 
to which the mtgee. was not a party, had conveyed 
another estate to trustees to sell & pay off the 
mtge., so as to exonerate the mtge. estate, it was 
held that a person interested in the equity of 
redemption might file a bill, not offering to redeem, 
against the mtgee. & trustees, to have an execution 
of the trust. 

An estate was charged with a mtge. & with 
portions, & a term was vested in trustees for 
securing the portions. A second estate was 
conveyed on trust to sell & pay the mtge. & 
portions. Ina suit for the execution of the trusts, 
the mtgee. objected that the trustees of the term 
were not parties ; but the objection was overruled. 
—DALTON v. HAYTER (1844), 7 Beav. 313; 3 L. T. 
0.8.72; 49 BE. R. 1085. 

Annotations :-—Apld. Inman v. Wearing (1850), 3 De G. & 
Sm. 729. Refd. Re Nobbs, Nobbs v. Law Reversionary 
Interest Soc., [1896] 2 Ch. 830. Mentd. Boyse v. Ross- 
borough (1853), Kay, 71; Chaffers v. Day (1855), 3 W. R. 
263; Gilbert v Lewis (1862), 32 L. J. Ch. 347; Brown »v. 
wee 72), 27 L. T. 410; Jervis v. Berridge (1873), 21 


1149. .—A judgment creditor cannot 
sustain a bill, for a general administration & 
account, against a prior incumbrancer, unless the 
bill contains an offer to redeem ; as redemption is 
the only relief, in equity, to which a subsequent 
incumbrancer is entitled, as against a prior mtgee. 
—GORDON v. HORSFALL (1847), 5 Moo. P. C. C. 
393 ; 13 E.R. 542 ; sub nom. GORDON v. HORSFALL, 
HORSFALL ¥. DUNSTONE, 11 Jur. 569, P. C. 
Annotation :—Distd. National Bank of Australasia v. 


United Hand-in-Hand & Band of Hope Co. (1879), 4 App. 
Cas. 391. 


1150. -]—A bill was filed by a second 
mtgee. of three estates, each of which was subject 
to a distinct prior mtge., for a foreclosure against 
the mtgor., & an account against the prior mtgees. 
The bill also sought to impeach a sale made by one 
of the prior mtgees. as an improvident one. It did 
not seek or offer to redeem the prior incumbrances : 
—Held: (1) the bill was not multifarious, but 
was demurrable, on the ground that it contained 
no offer to redeem. 

(2) The dismissal of a bill to redeem otherwise 
than for want of prosecution operates as a fore- 
closure (KNIGHT BRUCE, V.-C.).—INMAN v. WEAR- 
ING (1850), 3 De G. & Sm. 720; 64 KE. R. 680. 
ainnotations :— As to (1) Distd. Knight ». Bowyer (1858), 2 

Do G. & J. 4213; EHrnost ». Partridgo (1863), 1 New Rep. 

425; National Bank of Australasia ». United Hand-in- 

Hand & Band of Hope Co. (1879), 4 App. Cas. 391. 


1151. -|—In a suit for the administra- 
tion of trust property, part of which had been 
properly, & part gen an Heed included in a mtge. 
security :—Held: no relief could be given against 
the mtgee. unless pltf. offered to redeem him.— 

VATON v. HAZEL (1852), 1 W. R. 87. 
Annotation :—Refd. Parker v. Watkins (1859), John. 183. 

1152. .]—Pltf. demised certain pro- 
perty to deft., to secure £4,500, & it was provided 
that if pltf. should pay the amount & interest on 
Apr. 2, following, in performance of the covenant. 
therein contained, or on full payment thereof 
either previously or subsequently & before any 
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execution of the trust or power of sale therein 
contained, the term should cease ; & it was declared 
that deft. should stand possessed of the property, 
upon trust, in case pltf. should not pay the amount 
on Apr. 2, to sell & apply the proceeds in such pay- 
ment. The mtgor. filed a bill, on Apr. 1, praying 
an account of all dealings between himself & the 
mtgee., & that ‘“‘on payment by pltf. to deft. of 
what, upon taking such accounts, might be found 
due,’ deft. might be ordered to reconvey the 
property, & for an injunction to restrain deft. 
from selling. Upon general demurrer for want of 
equity :—Held: (1) the demurrer was not sus- 
tainable upon the ground that the bill was filed 
before Apr. 2, this being a trust for sale in case of 
non-payment, & not a simple case of mtge., with 
proviso for redemption on a fixed day; (2) the 
bill contained no sufficient offer to pay what 
might be found due; & on this technical ground, 
the demurrer was allowed with leave to amend.— 
HARDING v. TINGEY (1864), 4 New Rep. 10; 34 
L. J. Ch. 138; 10 L. T. 823; 10 Jur. N.S. 872; 


.J—A bill by a person entitled 
to a mtged. estate, under the mtgor.’s will, against 
the mtgee. & the mtgor.’s representative, to have 
the mtgor.’s estate applied in payment of the mtge., 
cannot be sustained. A bill by a person claiming 
under a mtgor. against the mtgee. is irregular, 
unless it offers to redeem. PItf. was entitled to 
an estate, subject to a mtge. created by his 
ancestor. He instituted a suit against the mtgee. 
& the representatives of his ancestor, praying to 
have the mtge. paid out of his assets or by a sale 
of the estate, & also for the delivery up of inde- 
pendent securities given by pltf. to deft. :—Held: 
the suit was multifarious, & a demurrer to it was 
allowed.—HUGHES v. Cook (1865), 34 Beav. 407 ; 
55 BE. R. 692. 

1154. ——.|—In an action of ejectment it 
appeared that pltf. had derived title by purchase 
from the mtgor. of the estate in question, & had 
covenanted with his vendor to pay all sums due 
on the mtge.; while deft. had derived title & 
possession by a subsequent purchase at a fiscal 
sale obtained by the mtgee. in possession in pro- 
ceedings to which pltf. was not a party :—Held: 
whether pltf. was bound by the fiscal sale or not, 
he could not in justice or in Jaw eject deft. without 
at least paying to him the moneys due on the 
mtge.; & whether he was entitled to redeem or 
not, there being no prayer for relief of that char- 
acter, it could not be decreed to him in this 
action.—_MURUGASER MARIMUTTU v. DE Soysa, 
[1891] A. C. 69; 60 L. J. P. C. 26. 

1155. Exception to rule—Enforcement of trusts 
relating to equity.|—DALTON v. HAYTER, No. 1148, 
ante 











nte. 

1156. —— -.|—A mtgor. & his two incum- 
brancers, by a deed, conveyed the mtged. estates 
to trustees on trust to keep down the interest on 
the charges, & to accumulate the surplus rents 
& apply them in payment of principal, with an 
ultimate trust for the mtgor.; & by the deed it 
was declared that nothing therein should derogate 
from the rights of the incumbrancers, & that, 
when they were paid off, the trusts of the deed 
should cease :—Held: a subsequent judgment 
creditor of the mtgor. could maintain a bill against 
all parties to the deed, & have the accounts taken 
under the deed without offering to redeem.— 
JEFFERYS v. DICKSON (1866), 1 Ch. App. 183; 





PART VII. SECT. 9. 
1146 i. General rule—Neceasily for.\—The rule is that a bill can only be filed against a mtgee. for the purpose of redeem- 


ing his mtge.—RoagErs v, WILLS (1866), 2 Ch. Ch. 13.—CAN 
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35 L. J. Ch. 376; 14 L. T.208; 12 Jur. N.S. 981; 
14 W. RB. 322, L.'C. spre ete 


Annotations :—Mentd. Gaskell v. Gosling [1896] 1 Q. B 
669; Robinson Printing Co. v. Chic, (19 ‘ 193: 
Deyes v. Wood, [1911] 1 K. B. 806. Re reewo ke Cncae ys 


1157. ——- Determination of question of con- 
struction—R. S. C., Ord. 54A, r. 13 -Under Ord. 
54a, r.1, a mtgor. may apply by originating 
summons for the determination of a question of 
construction arising under the mtge. deed without 
offering to redeem. Where the mtgor. of a 
reversionary interest applied under Ord. 54, 
r. 1, for the determination of the question whether, 
according to the true construction of the nitge. 
deed, she was entitled to redeem during the period 
fixed by the deed for the continuance of the Joan : 
—Held: the ct. was bound to decide the question, 
& ought not to put the mtgor. on the terms of 
offering to redeem.—Re Nospss, Nonss v. LAW 
REVERSIONARY INTEREST SocIETy, [1896] 2 Ch. 
830; 65 L. J. Ch. 906; 75 L. T. 309. 

An eon :—Mentd. Mason v. Schuppisser (1899), 81 L. T. 





Application for sale.]—See Law of Property 
Act, 1925 (c. 20), s. OL. ; 

1158. What amounts to offer—Prayer for relief. | 
cS ama v. OXFORD (CouNTESs), No. 1114, 
ante. 

1159. Claim for account without offer to redeem 
—Sum found due to mortgagee—No power to order 
payment.|—A pltf., part owner of an equity of 
redemption, filed a bill against a mtgee., asking 
for an account, etc., but containing no offer to 
pay whatever might be found due to deft., nor did 
the decree contain a direction to that effect. 
Upon taking the account, a balance was found due 
to deft.:—Held: the ct. could not, under the 
decree, compel pltf. to pay deft., the balance found 
due to him.—HOo is v. BULPETYr (1865), 12 L. T. 
203; 13 W. RR. 492. 


Sect. 10.—LOSS OF RIGHT TO REDEEM. 

By lapse of time.]—Sec, generally, LimM1TATION 
OF AcTIoNS, Vol. XX AII., pp. 471-482, 504, Nous. 
1350-1454, 1650. 
Acknowledgment & payment of money 
charged upon or payable out of land.!—sSve 
LIMITATION OF ACTIONS, Vol. XXXII, pp. 411- 
417, Nos. 808-0944. 
Effect of disability on right to redeem.|-—— 
See LIMITATION OF Actions, Vol. XXAXAII., p. 461, 
Nos. 1269-1271. 

By sale of mortgagee.]—Sece Part X., Sect. 2, 
post. 

By foreclosure.]|—See Part X., Sect. 5, poat. 

Statute of Clandestine Mortgages, 1692 (c. 16), 
ss. 2, 3.]—See, nuw, Law of Property Act, 1025 
(c. 20), s. 207, Sched. VII. 
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1160. By sale to mortgagee—Inadequacy of con- 
sideration.|—A. having deposited leases with B. 
to secure moneys borrowed at different times from 
1805 to 1813, in the latter year signed an agree- 
ment, giving up all his interest to the mtgee.; it 
was proved that the sum due to the mtgee. was a 
very inadequate consideration. On a bill 
redeem, & that the agreement should stand only 
as a security :—Held: pltf. was not entitled to 
relief in equity, & bill dimissed.—PuRDIE v. 
MILLETT (1829), Taml. 28; 48 E. R. 12. 

1161. -J—(1) The circumstance that 
two parties stand to each other in the relation of 
trustee & cestui que trust, does not affect any 
dealing between them unconnccted with the sub- 
ject of the trust. Thus, the rule that the trustee 
cannot purchase from his cestui que trust does not 
extend to a purchase by a mtgce. from his mtgor. 

(2) Inadequacy of price will not be suflicient 
ground to impeach a sale (LORD CoTTENHAM, C.). 
—KNIGHT v. MARJORIBANKS (1849), 2 Mac. & C. 
10; 2H. & Tw. 808; 47 EK. R. 1700, L. C. 
Annotations :—.48s to (1) Apld, Kirkwood », Thompson (1865), 

2 Hom. & M. 392. _ Distd. Rushbrook v, Luwronce (1869), 

L. R. 8 Kq. 25. Apprvd. Melbourne Banking Corpn. 9. 

Brougham (1882), 7 App. Cus. 307. 4a to (2) Apprvd. 

MononEng Banking Corpn, vt. Brougham (1882), 7 App. 

Ws. otha. 

1162. ——- ——.]—.A mtgor. in embarrassed 
circumstances, in May, 1804, conveyed his equity 
of redemption in the mtyed. property, under 
pressure, to the mtgee., for w sum considerably 
less than its value, & in June following he was, on 
his own petition, adjudicated bkpt. On bill by 
the assignee, the deed was set aside.—ForD v. 
OLDEN (1867), 1. R. 3 Mg. 461; 861. J. Ch. 651 ; 
15 1. T. 558. 

1163. By release to mortgagee.]—In a suit by 
the resp., lately an insolvent, to set aside on the 
ground of misrepresentation or mutual mistake 
a release by the official assignee of tho resps. 
equity of redemption of a certain mtge., for accounts 
against the appcts., the mtgees., & in effect to have 
the benefit of a subsequent resale by the releasee’s 
purchaser, it appeared that the official assignee had 
in the releas. admitted the truth of the repre- 
sentations made to him, & that the respt. had 
thereafter taken a conveyance from him of all 
the estate vested in him under the insolvency :— 
Held: where a mtgor. in consideration of the 
mtye. debt releases the equity of redemption to the 
mtgee., the partics should be regarded, until the 
contrary is shown by the party impeaching the 
deed, as on the ordinary footing of vendor & 
purchaser.—MELBOUKNE BANKING CORPN.  v. 
BROUGHAM (1882), 7 App. Cas. 307; 51 L. J. P. C. 
65; 46 L. TN. 0085 380 W. i. 025, P.C. 3; previous 
proceedings (1870), 4 App. Cas. 156, P. C. 
ated atio :—Refd. Mainland v. Upjohn (1880), 41 Ch. D. 
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- SECT. 10. h. By acqiticscence.)—STANTON vo. | tablished that tho original relation 

: sais iene McKINLAY (1858), 1 BE. & A. 265. | Of tho partlos was that of mtgor. & 

dempli eS LW 0.2, Seite tg | CAN. mtx, tho migor. cannot walve’ or 
‘ 1 DY o Or Gs Ba hhs n hia right to redeom e 

right to redeem is in the discretion of -}-On 8 bill to redeem icin oqulyalcat laa gubsenene: bargali 


the Ct. of Ch. in Canada.—SMyYTH t. 
SIMPSON (1850), 7 Moo. 1’. C. C. 205; 
13 BE. R. 859.— CAN. 


f. ——.}—ARKELLY¥. WILSON (1859), 
7 Gr, 270.—CAN. 

g. -}—The principle on which 
an equity of redemption is founded 
is relief against forfeiture; & tho 
equity is not to be allowed where 
the mtgee. has been guilty of no mis- 
conduct & from the dealings of the 

arties the allowance would work 

ustice, though twenty years have 
not elapsed since the right. to redeem 
accrued.—SKAK t. CHAPMAN (1874), 21 
Gr. 534.—CAN. 





claim 
sroperty :—Held : 


Gr. 243.—CAN. 


it appeared that pltf.’s ancestors had 
executed an absolute conveyance under 
circumstances which entitled him to 
redeem, but that he had afterwards 
acquiesced in the grantee’s claim of 
absolute ownership, 
forward, & for ten years before his 
death, accepted from 
leases & paid him rents, making nu 
to any other interest in the 
the grantor must 
pe taken to have abandoned his equity, 
& that his heirs were not entitled to 
redeom.—ROaAcH v. LUNDY (1872), 19 


lL—.J—When once it is e- 


to do 50.—WHITLOW »v. STIMSON (1909), 
14 B.C. R. $21.—CAN., 

m. By  eatonpel.j)—Plitf.’s fathor 
mortgaged a lot of land to deft., & 
Hubsequently deft., with the consent 

by the direction of his father, 
conveyed the lot in fee simple to M. 
After the death of the father pilt?. 
brought suit under bis will ainst 
deft. for the land :—J/eld: the father 
by consenting to the conveyance of the 
land in fee slmple to M. was estopped 
from redeeming it, pltf., was in no 
better position than her father.— 
MCLEOD 0, CAMPBELL (1874), 9 N.S. R. 
456.—CAN. 


& had thence- 
such granteo 
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MortTGAGE. 


Part VIII.—Assignment and Devolution of Mortgage. 


SEcT. 1.—TRANSFER. 


SuB-SEcT. 1.—RIGHT OF MORTGAGEE TO 
TRANSFER. 

See, now, Law of Property Act, 1925 (c. 20), 
gs. 114. 

1164. General rule.|—Where the owner of 
shares borrows money & deposits with the lender 
certificates of his shares, & also transfers thereof 
signed by him, but with the date & name of the 
transferee left blank, the lender has implied power 
to fill up the blanks & the transfers will pass the 
legal interest if the arts. of assocn. do not require 
a deed, otherwise only an equitable interest. 

C. like every other mtgee., has a right to re- 
borrow, & transfer his security (JESSEL, M.R.).— 
Ke TAHITI CoTTon Co., Ha p. SARGENT (1874), 
L. 1.17 Hq. 273; 43 L. J. Ch. 425; 22 W. RR. 815. 
Annotations :—Mentd. He Tees Bottle Co., Davies’ Case 

(1876), 33 L. T. 834; Re Diamond Rock Boring Co., 

kz p. Shaw (1877), 2 Q. B. LD. 463; J2e Lancaster, Ex p. 

Lancaster (1877), 5 Ch. I). 911; Re Shaw, Ez p. Piers 

(1877), 46 L. J. Q. BB. 3943 Ortigosa ». Brown (1878), 

47 Ju. J. Ch. 1683; France v. Clark (1884), 26 Ch. D. 257; 

fe Kimberley North Block Diamond Mining Co., Hx p. 

Wernher (1888), 58 L. T. 305; Moore ». North-Western 

Bank (1891), 64 L. T. 456; Ireland v. Hart, [1902] 1 Ch. 

622; de Keith, Prowse, [1918] 1 Ch. 487. 

1165. Equitable mortgage—By deposit of deeds.] 
—Whiere a debtor deposits a title deed with his 
creditor, as security for a debt, the interest which 
the creditor thereby acquires in the deed may be 
assigned by him to a third person.—HOBSON v. 
MELLOND (1841), 2 Mood. & R. 342. 

1166. |—Equitable mtgee. by a 
deposit of a deed cannot pass his interest in the 
wroperty by a parol voluntary gift accompanied 

y delivery of the deed; & as his interest in the 
deed is only incidental to his interest in the mtge. 
the donee of the deed has no right to retain it.— 
Re RicHARDSON, SHILLITO v. LLOBSON (1885), 30 
Ch. D. 396; 55 L. J. Ch. 7413 53 L. T. 746; 34 
W. KR. 286, C. A. 

Annotations :-—Apld. Ie Hancock, Hancock v. Berrey (1888), 

57 L. J. Ch. 793. Refd. Deverges v. Sandeman, Clark, 


vo deo 
11902) 1 Ch. 679. Mentd. London County & Wostminster 
Bank v. Tompkins, [1918] 1 K. 3. 515. 


1167. Legal mortgagee—Delivery of deed.]— 
By an indenture made in 1858 G. mtged. to his 
father a share of personal estate to which G. 
was entitled in reversion expectant on his mother’s 
death. The father died in 1872, having made 
another son C. his exor. & residuary legatee. The 
mother died in 1887. C.shortly afterwards sent a 
letter to G. enclosing the indenture & stating that 
he handed it over to G. in compliance with the wish 








PART VIII. SECT. 1, SUB-SECT. 1. 


1164 1. General rule.J—JAMIKSON ¥. 
LONDON & CANADIAN Loan & AGENCY — Ghasers 
te aau 190. L, T. 373; 308.C. R. proportione 


effect of the sale 


& transfer by the 
intgees. of the portion of the mtged. 
property was to transfer to the 
a part of the mtge. 

to the value of the 


of their late mother. C. afterwards changed his 
mind & claimed the share under the mtge. No 
interest had ever been paid on the mtge. debt by 
G. & no acknowledgment given by him in respect 
of it :—Held: in the absence of any consideration 
the letter though coupled with dclivery of the 
mtge. deed was not an effectual release & was 
uncomplete as a gift & did not amount to a 
declaration of trust & C. was entitled to the 
share.—Re HANCOCK, HANCOCK v. BERREY (1888), 
57 L. J. Ch. 793; 59 L. T. 197; 36 W. R. 710. 

Annotations :—Mentd. Re Lake’s Trusts (1890), 63 L. T. 

416; London & Midland Bank v. Mitchell, [1899] 2 Ch. 

161; Re Stucley, Stucley v. Kekewich, [1906] 1 Ch. 67 ; 

Re Hazeldine’s Trusts (1907), 77 L. J. Ch. 97. 

1168. Trustee mortgagees—Bankruptcy of one— 
Power of court to vest securities in remaining 
trustees.|—One of four trustees of a settlement 
having been adjudicated bkpt. & having absconded, 
an action was brought by one of the cestuis que 
trust against the other three trustees, claiming 
to have the trusts carried into execution, & to have 
it declared that defts. were bound to make good 
any loss which might accrue on three mtges. on 
which part of the trust funds had been invested, 
& which pltf. alleged to be insufficient securities. 
He also alleged that the fourth trustee had acted 
fraudulently. The legal estate in the mtged. 
properties was vested in all the four trustees, & 
the stocks, in which the remainder of the trust 
funds had been invested, stood in the names of 
the four trustees. Before issue was joined in the 
action, the defts. in pursuance of an order of the 
ct. gave notice to call in two of the mtges., & 
one of the notices had expired. Owing to the 
pendency of the action no one could be found’ 
willing to accept the trusts in place of the bkpt. :— 
Held: in these circumstances, the ct. could pro- 
perly appoint defts. trustees in the place of them- 
selves & the bkpt.—DaAvIiEs v. HODGSON (1886), 
32. Ch. D. 225. 
et maiton :—Mentd. Rc Gardiner’s Trusts (1883), 33 Ch. D. 

vo e 


1169. ——— Effect of conviction as felon— 
Transfer without concurrence of administrator.|— 
A trustee who is a mtgee. can transfer the mtged. 
trust property, even after a conviction for felony, 
without the concurrence of the administrator 
appointed under 33 & 34 Vict. c. 23.—Re LEVY & 
DEBENTURE CORPN.’S CONTRACT (1894), 42 W. R. 
533; 38 Sol. Jo. 530; 8 R. 820. 

See, further, Trusts & TRUSTEES. 

Lunatic mortgagee—Power to order transfer.|— 


q. Joint mortgagors — Assignment 
by one.}—A. & B., mortgaged to C., 
& afterwards sold & conveyed the 
same property to J)., receiving back a 
mtge. for the purchase-money, which 


ur- 
ebt, 


1164 fi. ——.}—-Trusts & GUARAN- 
TEx Co., Lrp. v. MONK (Alta.), [1923] 
1 W. W. R. 1217.—CAN. 


n. Zrustce mortgagecs.J—A. & B., 
exors. & trustees under a will with 
power of salo, sold & took a mtge. to 
secure purchase-money, they being in 
the recital named as exors. B., with- 
out the knowlodge or consent of A., 
assigned the mntge. & appropriated the 
consideration money to his own uso :— 

no estate passed under tho 

ment, except so far as the trust 

estate might be found debtor to B.— 

HENDERSON v. Woops (1862), 9 Gr. 
539.—CAN. 

the 


0. Part of mortgage.}-—Held : 


property transferred, as compared with 
the whole property mtged.— MCLELLAN 
v. MAITLAND (1852), 3 Gr. 164.—CAN. 


p. Mortgagor having no_ interest.) 
—A mtgee. who for a valuable con- 
sideration transfers the mtge., & all 
his estate in the land therein, & 
covenants that the mtge. at the time 
of the assignment is in full force, & 
valid & effectual in law, & not assignod, 
released, or otherwise made void, & 
that no part of the money thereby 
secured has been paid, is liable to the 
assignee though the mtgor. never had 
any interest in the premises professed 
to be mtged., & the mtge. never was 
any lien thereon.—POWELL t. BAKER 
(1863), 13 C. P. 194.—CAN. 


exceeded the amount due to C. ah 
without 3B.’s authority, assigned this 
mtge. to C. by way of further security 
for the debt due to him by A. & B. 
On a bill by B. against all parties :— 
Held ; the proper decree was the same 
as if the purchaser had been the 
original owner, & had executed a first 
mtge. to C., & a mtge. to A. & B.— 
GRAHAME v. ANDERSON (1868), 15 Gr. 
189.—CAN. 


r. Exchange of mortgages. )}—CLARKK 
wv. JOSELIN (1888), 16 O. KR. 68.—CAN. 

t. Agreement to assign—-Specific per- 
formance.}—An ment to assign 
@ mtge. on land by way of absolute 
transfer or sale, or, as in the present 
case, to assign a mtge. on land in pay- 
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me Vol. XXXIII., am 222, Nos. 1811- 
Debentures} See Gonna Pol. X., pp. 771- 

773, Nos. 4826-4833. aa 

Soc ee Vol. Tene soclety]— See Berpixe 


SUB-SECT. 2.—HiGuT TO CALL FoR TRANSFER. 
See, now, Law of Property Act, 1925 (c. 20), s. 95. 
1170. Right of tenant for life to call for assign- 
ment to nominee—Failure to keep down interest.|— 
A tenant for life of mtged. premises who has 
failed to keep down the interest & who has obtained 
the usual order permitting him to redeem the 
mtge. is not of right entitled under Conveyancing 
& Law of Property Act, 1881 (c. 41), s. 15, to 
require the mtgee. to transfer the mtge. debt & 
premises to a third person.—ALDERSON 1. ELGEY 
vot) 26 Ch. 1). 567; 501. T. 505; 82 WLR. 

1171. Lien on shares—Amounting to equitable 
charge—Right of shareholder to call for transfer.]— 
The articles of assocn. of a co. provided that the 
co. should have a first & paramount lien upon the 
shares of each member for his debts to the co., 
& that, for the purpose of enforcing the lien, the 
directors might, on default in payment of a debt, 


sell the shares, & exccute a transfer of the shares’ 


sold to the purchaser :—Held : this lien constituted 
a “ charge ” upon the shares within Conveyancing 
& Law of Property Act, 1881 (c. 41), s. 2 (6), for 
a debt due from the shareholder to the co., & 
consequently, sect. 15, applied, & entitled the 
shareholder to require the co., on payment of the 
sum due, to assign the debt & their lien on the 
shares to his nomince.—-EVERITT v. AUTOMATIC 
WEIGHING MACIINE Co., [1892] 3 Ch. 5065 62 
L. J. Ch. 241; 67 1. T. 3495 36 Sol. Jo. 7323 3 
ki. 34. 

afnnotation :-—Refd. Wopkinson v. Mortimer, Harley, [1917] 

1 Ch, 646. 


SUB-SECT. 3.—ASSIGNMENT OF DEBT OR 
SECURITY SEPARATELY. 
Sce, now, Law of Property Act, 1925 (c. 20), 5. 114. 
1172. Transfer of security—Transfers eee 
He, who has the estate, has in effect the debt ; 
as the estate can never be taken from him except 
by payment of the debt. With regard to the mere 
bond or covenant, which perhaps may accompany 
the mtge., it is said, that all the ceremonies, 
declared to be necessary as to the debts in gencral, 
ought to be observed. But it is difficult to say 
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the mtge. passes, & is well assigned to one person, 
& yet the debt remainsin another. It is impossible 
that it can be so divided (GRANT, M.R.).—JUNES 
v. GIBBONS (1804), 9 Ves. 407; 32 E. R. 659. 

—Consd. Re Buller, Ex p. Wornald (1860), 

; #te_Richards, Hamber v. Richards ry 
45 Ch. D. 589. Refd. Re Ruckor, Ez p; Rucker (1834), 
3L. J. N.S. a fi 104; Gardner v. Lachlan (1838), 4 
My. & Cr. 129; He Reay, Hr p. Barnett (1845), Do G. 

194; #e Southampton’s Kstate, Allen v. Southampton, 

Banfather’s Claim (1880), 16 Ch. D. 178 ; Dixon v. Winch 

(1900), 82 L. T. 437 ; Taylor v. London & County ary 

Co., London. & County Banking Co. v, Nixon, [1901 

2 Ch. 231. Mentd. Coopor v. Fynmore (1814), 3 Rusa. 

60; Re Frazer, Ex yp. Monro (1818), Buck. 300; Re 

Severn, Ez p. Teunyson (1832), Mont. & B. 67; Re 

Selby, Ex p. Probyn (1857), 28 L. 'T. O. S. 258; Cooko 

t. Hemming (1868), L. R38 C. PL 834. 

1178. Transfer of debt reserving security—Right 
of transferor to foreclosure.|—A mtgee. who has 
assigned his mtge. debt, expressly reserving to 
himself the benetit of the mtge. security, is entitled 
to the common foreclosure decree.—Moniiy v. 
MoRLEY (1858), 25 Beav. 258; 6 W. BR. 860 3° 53 
K. RR. 683. 

1174. ——— Voluntary settlement of debt— 
Whether enforceable against settlor—Debt not re- 
coverable by trustees.|—A. hk. was entitled to 
£5,000 charged on a frechold. 14 was secured by 
the Jegal estate vested in her, but no one was 
personally liable to pay it. A. B. executed a 
voluntary settlement, by which she assigned the 
money to trustees, & gave them a power of 
attorney to recover if}; but she retained the Jegal 
estate :— Held: as the money could only be 
recovered upon a reconveyance of the legal estate 
to the owner, whieh the trustees were unable to 
procure, the voluntary settlement was incomplete 
& could not be enforced against the settlor or her 
estate.-- WOODFORD v. CHARNLEY (1860), 28 Beav. 
96; 5118. R. 102. 

Annotations ---Consd. ?e Patrick, Bis v. Tatham, [1891] 

1Ch. 82. Refd. Bizzcy v. Plight (1870), 45 L. J. Ch. 882. 


1175. ——~- |—A voluntary 
settlement. purported to comprise certain mtge. 
debts & bank shares but the mtges. & shares 
were not transferred to the trustees & some of 
the mtge. debts were received by the settlor. 
By her will the settlor confirmed her settlement 
but the settlement was not admitted to probate :-~— 
Held: the setlement was imperfect) but was 
confirmed by the will & was made complete as 
regarded the shares though not as regarded the 
mitye. debt received by the settlor.- Bizzy wv 
FLIGHT (1876), 3 Ch. 1). 260; 45 1. J. Ch. $52 5 
24 W. RR. 957. 


Bishan ~-Consd. Jte Patrick, Bills v. Tatham, [1893] 
1 (Ch. 82. 


1176. —— Debt recoverable by 
trustees.J—I?. executed a voluntary settlement, 
by which he assigned certain personal property, 
including four debts which were due to him on 














ment or part payment of other Jand 
sold by the proposed transferee to the 
proposed trausferor, is a contract of 
which a ct. of equity would decree 
specific performance.—LYNCH v. WOOD, 
Cass. Dig., 2nd ed. 783.—CAN. 

a. Necessity for registration.}—Hic 
LAND TITLES AcT (Sask.), (1919) 1 
Ww. Ww. R. 504.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


b. Right of mortgagor to call for trans- 
fer—To third party paying off mortgage.) 
—Where a mtgor. of land conveyed 
his equity of redemption to several 
grantees, one of whom agreed to pay 
off the mtge., & some of whom alsu 
executed further mtges. upon the land, 
& the first mtgce. proceeding to fore- 
close & to sue the mtgor. upon hie 
covenant, the latter requested him to 


assign his mtge. to a third party who 
had advanced the money & paid off the 
mtge.:—Held: the first mtgee. was 
bound to execute the assignment as 
asked, notwithstanding the subsequent 
incumbrances.— QUEEN’R COLLEUE v. 
CLAXTON (1894), 25 O. K. 242.—CAN. 

ce. Sccond mortgagee holding assign- 
ment from first mortgagee.}—GOODER- 
HAM 7. TRADERS BANK (1888), 160. 16. 
438.-- CAN 


PART VIII. SECT. 1, SUB-SECT. 3. 
11724. J'ransfer of security— Trunsferr 
debt. J—LeITCH vr. LeitcH (1901), 21 
C. L. T. 496; 20. L. RK. 233.—CAN. 
1172 fi. ——— ———. }— SHORT v. GRA- 
HAM (1908), 7 W. I. It. 787.—CAN. 
1172 iil, —— ——.}—GREAT WEsT 
LUMBER Co. v. MuRRIN & GRay 
(Alta.), [1917] 1 W. W. R. 945.—CAN. 


1172iv. —— —-———.} —TRUATS & GUA- 
RANTEK Co., LTD. v. STEPHENS (Altae.), 
(1919) 3 W. W. it. 410.—CAN, 


1172 v. ---— ———.}—A transferoo of 
intwed. Jand js personally Mable to the 
intyee. under the covenant implied by 
Land Titles Act, 6. 52, even though he 
has not executed the transfer, unless i 
agreement, express or implied, suc 
implicd covenant is modified or ri 
tived.—TRUHTH & GUAKANTER i 
LTD. ». LANDREVILLE & SINGER (Alta.), 
(1922) 2 W. W. . 586; 67 DL. RB. 


oY. AN. 


d. Voluntary transfer of security — 
iy insolvent father to son—~—IJ)uty of 
purchaser to make inquiries.}—In case 
of wu purchase of a mtge. security 
recently given on a)] his rea) ostate by 
an insolvent father to his son, the 
purchaser, if he has notice of h 
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Sect. 1.—Transfer: Sub-sects. 3 & 4, A., B., C., D., 
E. & F.; sub-sects. 5, 6 & 7, A.) 


the security of bills of sale, to trustees, with power 
to sue for the debts, upon trust to sell & convert 
into money the trust premises & execute & do 
such assurances & things as should be expedient, 
& to apply the proceeds for the benefit of his wife 
& other relatives. But he made no express 
assignment of the securities for the debts, nor did 
he give them up to the trustees. The settlor 
afterwards received payment of these four debts 
& died intestate. In an action for the administra- 
tion of his estate & of the trusts of the settlement : 
—Held: the debts were completely assigned by 
the voluntary settlement & the trustees were 
entitled to prove as creditors against the estate 
of the intestate in respect of the debts received 
by him.—He Patrick, Bins v. TATHAM, [1891] 
1 Ch. 82; 60 L. J. Ch. 111; 63 L. T. 7523; 39 
W.R.113; 7T. L. R. 124; 32 Sol. Jo. 798, C. A. 


Annotation :--—Mentd. Re Griffin, Grifiin +. Griffin, [1899] 
1 Ch, 408. 


Sus-sEcr. 4.—FormM oF TRANSFER. 
A. Necessity for Writing. 

Sec, now, Law of Property Act, 1925 (c. 20), 
ss. 538-55, 114, 115, 156. 

1177. Delivery of deeds—tInsufficient to pass 
legal estate.]|—If one trusts his scrivener, who puts 
out money for him, with the custody of his bond, 
& the scrivener receives the money, & delivers 
up the bond, the obligee is barred as against the 
obligor for ever; secus in case of a mtge. because 
a legal estate is vested, which cannot be divested 
without assignment.— MARTYN v. KINGSLY (1702), 
Prec. Ch. 209; 24 EB. R. 102. 


Annotations :—Consd. Wilkinson », Candlish (1850), 5 Exch. 
91. Mentd. Beaufort 1. Neold (1845), 12 Cl. & Fin. 248. 
1178. Passes equitable interest of trans- 

feror.]|—The London & South Western Bank, as 

against their advance of £3,500, got the title deeds, 

& thus obtained an equitable charge not, as was 

suggested in applt.’s argument, upon the docu- 

ments of title, but upon the land which they 
represented. The two cos. who are resps. in this 
appeal advanced the money required to pay the 
claim of the bank, & the title deeds were handed 
over to them. Any equitable interest in the land 
which had previously pertained to the bank, in 
respect of the possession of the title deeds thus 
passed to resps. (LORD WATSON).—BROCKLESBY 

”. TEMPERANCE BUILDING SOCIETY, [1895] A. C. 

173 ; 64 L. ibe Ch. 433; q2 L. iL. 477 3 59 a Pr. 

ra, 43 W. R. 606; 11 T. L. R. 2973 11 RR. 159, 

“Be bide 

Annotations :—Consd. Rimmer v. Webster, [1902] 2 Ch. 163 ; 
Bry, v. Smellie, [1912] 3 K. B. 282. Refd. Lloyds Bank 
v. Bullock, [1896] 2 Ch. 192; Jared v. Walke (1902), 18 
r. L. KR. 569; Thurstan »v. Nottingham Permancnt 
Benofit. Bldg. Soc., [1902] 1 Oh. 1; Lloyd’s Bank v. Cooke, 
[1907] 1 K. B. 794; Lloyd v. Grace, Smith, {1911)2 K. B. 
489; London Joint Stock Bank v. Macmillan & Arthur, 
1918) A. C. 777. Mentd. Farquharson +. King, [1902] 
A. C. 325; Hoerdman v. Wheeler, [1902] 1 K. B. 361; 
Truman v. Attenborough (1903), 103 L. T. 218; Jones 
©. Waring & Gillow, [1926] A. C. 670. 
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- As gift inter vivos.|—Sce Girrs, Vol. XXV.. 

p. 531, Nos. 215, 216. 
— — Whether operation as donatio mortis 
ea Girts, Vol. XXV., p. 548, Nos. 336, 


1179. Mortgage by deposit of deeds—Change in 
partnership holding deeds.|—-The title deeds of 
property belonging to one of two partners in trade 
are deposited with a banking firm, to secure the 
balance on the account current between the bank- 
ing firm & the partnership. On a particular 
advance being afterwards made by the former to 
the latter, the partner to whom the deeds belong 
writes a letter to the cffect, that the object of the 
deposit is to secure that ‘‘ as well as any future 
advances.’’ An alteration takes place in the 
members of the banking firm, but the new firm 
retain the deeds & continue to advance money to 
the partnership :—Held: the existing banking 
firm were entitled to the benefit of the security.— 
Re Gye & HuGuHEs, Ex p. SmiruH (1841), 2 Mont. 
D. & G. 314. 

1180. 
No. 200, ante. 





——.]—Re Worters, Lx p. OAKES, 


B. Morigage to Married Woman. 
Sec HUSBAND & WIFE, Vol. XXVII., p. 133, 
Nos. 1089, 1090. 


C. Bill of Sale. 
Sce Brutus or SALE, Vol. VII., pp. 155-157, 
Nos. 829-841. 


D. Mortgage to Trustees. 
See Law of Property Act, 1925 (c. 20), ss. 112, 


1181. Recital that moneys held on joint account 
—Trust kept off title.|.Re HARMAN & UXBRIDGE 
& RICKMANSWORTH Hy. Co., No. 457, ante. 

See, also, Nos. 1168, 1169, ante. 

Form of mortgage to trustees.|—Sec Part I1., 
Sect. 3, sub-sect. 2, ante. 

See, generally, TRUSTS & TRUSTEES. 


FE. Morigage to Building Socicty. 
Effect of statutory receipt—Legal estate vested 
in person best entitled.|—Sec BUILDING SOCIETIES, 
Vol. VII., pp. 481, 482, Nos. 163-169. 


F’. Other Cases. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 114, Sched. IIT., Form I. 

1182. Assignment of all personal estates & 
effects — Includes mortgage of leaseholds.| — 
A deed of assignment by A. of all his personal 
estate & effects whatsoever to trustees for the 
benefit of creditors, passes a deed of assignment of 
leasehold premises, made to A. by way of mtge. 
with power of sale.—WEST v. STEWARD (1845), 14 
M. & W. 47; 153 E. R. 383. 

1188. Assignment with benefit of mortgagee’s 
powers—Power of sale.|—-A mtge. contained a 
power of sale. The mtge. was transferred, with 
the benefit of all provisos, etc., contained therein. 








insolvency, should before completing 
his purchase satisfy himself by proper 
inquiries that the mtge. was bond fide 
& good against creditors.—TOTTEN v. 
DOUGLAS (1871), 18 Gr. 341.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4.—A. 


493.—CAN 


g. Assignment 


e. Aasignment for value without 
notice.|—Mtge. held good in the hands | trators, & 
of an assignee for value without notice, | « interest in & 
though the parties for whose benofit it | eld 


was given were not named in it or 
shown by any writing.—MuIR v. 
DUNNxr (1864), 11 Gr. 85.—OAN. 


{£. Agreement for sale of 
—CARSCADEN v. SHORE (1867), 17 C. P. 


PART VIII. SECT. 1, SUB-SECT. 4.—F. 


pass 
lands.}—-A mtgee., by indorsement, 
assigned to M. ‘* his exors., adminis- 
, all his right, title, 
the within mtge.’’ :— 
: not to pass the land mtged.— 
a v. CURRIE (1858), 8 C. P. 60.— 


h. ——-.}—"* Assign, transfer, & set 


over”? in an assignment of a mtge., 
are the proper technical words to pase 
an estate in lands & tenements.— 
be vw. FEADER (1862), 12 C. P. 254. 


mortgage. } 


k. ——.]—- AUSTON v. BOULTON 
(1866), 16 C. P. 318.—CAN. 

l. Necessity for consideration.}—The 
adniunistratrix of a mtgee. executed an 
instrument purporting, in considera- 
tion of $1, to assign the mtge. to pltf., 
who was her brother, & he executed a 
bond binding him to pay her one-half 
of the mtge. money as received :— 


estale in 
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ate covenanted to pay a/ which remained in his hands to pltf. for value, 
power of sale still ext erent day :—Held: the | pltf. having no knowledge of the circumstances :— 
made upon Aen oon & a good title could be | Held; the note, not having been paid or returned 
ROBERTS (1852) is Be er the power. OUNG tr. | to the maker, was still current at the time of the 
1184. Prot eav. 558; 51 E. R. 655. indorsement, & pltf. as a bond fide indorsee tor 

‘ rotection against intervening in- | value was entitled to recover upon it. 





cumbrancers.|—It is the common course of con- 


, I As between deft. & the payee of the note, after 
M fied the ee ihe sa Spd mntgee. is advancing money | the transfer of the i ae equity the right of 
old dacutiticg (hig oe off persons entitled to | the payee to sue on the note for his own benefit 
existing wat i : : — assignment of all the | ceased, because he had parted with all his interest 
of all the ‘a : ai es also of all the securities, | & could only hold the note as trustee for the mtgor. 
mtgees. had medies, ee everything that the old | or for the transferee as the case might be, & the 
rishi ba Sa a to keep them alive for the | payee therefore could be restrained by injunction 
ThAthe a. uh O ase as hew mtgee. in order from suing on the note, unless he were entitled to 
pete Y Swe ected against any intervening | sue as trustee for the transfereo of the mtge., 
teae rc which may have been made by the | which would depend upon the agreement between 
ri go 5 in the interval between the dates of the | the parties (LINDLEY, L.J.).--GLASSCOCK ¥. BALLS 
ac (James, L.J.).—Boyp 1. Pernix (1872), | (1889), 24 Q. B.D. 13; 59 L. J. Q. B. 515 62 
if a eee ; 41 L. J. Ch. 3878; 26 1. T. 4005 | L. 1.1633 88 W. R. 155; 6 TL. R257, CO. A. 
1185 By ’ ore 1188. —-— Note held as trustee for mort- 
Phi oS parol— quitable mortgagee by de- | gagor—In absence of agreement with transferee. |— 
posits.|—He RICHARDSON, SHILLITO v1. IluRsON, | GLASSCOCK 1 BALLS, No. 1187, ante. 
No. 1166, ante. | : 
1186. Use of statutory form of transfer—Mort- 
gage not statutory.|—Before the commencement | 
of Conveyancing & Law of Property Act, 1881 | 
(c. 41), a lessee executed a mtge. of his leaseholds | 
by sub-demise. Subsequently to the commence- A. General Rule. 
ment of the Act the exors. of the mtgec. executed | 1189. Right of assignee to whole amount due.]— 
to one of themsclves a transfer of the mtge. by | Mtvor. must pay what) due on incumbrances & 








ee an re es 


SUB-SECT. 7. ~TRANSFER FOR LESS THAN 
MortTGAGE DEBT. 


supplemental deed in the statutory form (A.) in| not) what assignee paid for them.—BAKER 1. 
Part II. of Sched. III. to the Act, by which, | Kener (1007), 3 Rep. Ch. 23; Nels. 1173 21 
after reciting the will of the mtgce., his death, & |. R. 717; sub nom. BARKER 1. KELLET, Freem. 
probate of his will, it purported to ‘‘convey & | (‘h. 127. t 
transfer all the benefit of the said mtge ” to the 1190. J-—Where a mtgee. buys in an 
transferce :—Held: the transfer did not operate | incumbrance, he shall be allowed all that is due 
either in terms or by intention, to pass the legal | in it, although he bought it in for leas. Otherwise, 
estate in the mtged. leascholds.—AMe BeACHEY, | if an heir or trustee buys in an incumbrance.— 
HEATON v. BEACHEY, [1904] 1 Ch. 67; 731.5. Ch. | Dancy v. HALL (1682), 1 Vern. 40; 23 1. R. 302. 
68; 89 L. T. 685 ; 52 W.R. 3093 48 Sol. Jo. 116, | counotations ¢-~Refd. Nelson ov. Booth (1857), 5 W. R. 722; 
C. A. Kirkwood « Thompson (1865), 6 Now Rop, 445. 

See, row, Law of Property Act, 1925 (ce. 20), 
8. 118, Sched. 1V. 





1191. ———.1-—A stranger gets an assignment of 
a mtge. for less than is due. The mtgor. or his 
heir shall not redeem without paying the whole 
——- that is due.--Purniies v. VAUGHAN (1685), 1 
Vern. $36; 25 BE. HR. 504, I. C. 





SuB-sECT. 5.—'TRANSFER OF REGISTERED | 1192. ———.]—Mt gee. assigns his mtge. for less 
CHARGE. i than is really due to him. The mtgor. shall not 


| redeem without paying the whole money due on 
the mtge. where there are subsequent incumbrances 
or creditors in the case, a man that buys in a prior 
eas sal | incumbrance shall be allowed only what he really 
; : i paid. But otherwise it is as between him & the 
‘i Si faront 6.— parila RA peru | mtgor. ae his a o SPRINGFEILD 
. Promissory note as collateral security-- | (1687), 1 Vern. 476. 23 >. R. 602, L. 
Mortgage transferred for full value—Note indorsed | Annotation iene monet v. aie (1740), 2 Atk. rer : 
to bona fide holder for value—Right of bona fide 1193. ——.]-—Where a mtgee. assigns, &@ ) 
holder.J|—The payee of a promissory note payable | money then me shall be ay a 
on demand, which had been given by deft. by way | (undated), 3 Salk. 2415 01 t. t. SON. 
of security for a debt, had also taken from deft. as 1194. J—Trustee buying in dchts for less 
a further security for the same debt, a mtge. of | than is due, shall not be eves for the we: 
certain property. He transferred the mtge. to | Otherwise ef one purchasing in his own right.— 
another Deen: receiving on such transfer from the | ANON. (1707), 1 Salk. 155; 91 BK. R. 143. 
transferee a sum equal to the amount of the debt. 1195. ——.]—Merger of a charge in the inherit- 
He subsequently indorsed the promissory note | ance is not to be assumed if it would be contrary 


att 


See, now, Law of Property Act, 120 (c. 20), 
ss. 33, 64. 
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———— 





Held: as between pltf. & the mtgor., | assignor in an assignmont of mtige. that | notes as collateral security to an 
this was a valid assignment, being fur ; the mtge. assigned ix a wood & valid | accommodation indorser, which notes 
consideration & not a gift.—-SINCLAIR | security does not mean that the mtge. | were duly retired by the maker. 
ov. DEWAR (1870), 17 Gr. 621.—CAN. | is sufficient security for the debt, but iibbiee bagietd the mtgor. gave other 
; ts only that it is a mtge. valid in Jaw -— | notes the mtgee., when it was ver- 

Pct has ut oa EET aor | AURICULIC EAL PAN iNGs & A one re bally a — uot une mtge. should As 
: ME} . ©. PPULTTA- vc. WEBS ( 1580. L. R. 213.— . | reteaine »y the indorser ak an Iin- 

ial ane Society (1883), 3 O. R. domnity for such subsequent notes :— 





76.—CAN. Held: the iudorser was entitled to 
n. “Good & valid security.’’}— PART VIII. SECT. 1, SUB-SECT. 6. retain such security to the exclusion of 
McEwan v. HENDERSON (1895), 10 p. Mortgage as security for bill of | other creditors of the mtgor.—MORRI- 
Man. L. R. 503.—CAN. exchange—Priority over creditors.j—A | #ON vo. ROBINSON (1872), 19 Gr. 480.— 
o. .k-A covenant by the ! mtge. was given by the maker of certein AN. 
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Sect. 1.—Transfer: Sub-sect. 7, A., B. & C.; sub- 
sects. 8 & 9, A.] 


to the interest of the owner of the estate & charge. 
A. devised an estate to his heir, who, in his own 
right had a charge on it. The heir bought up 
an incumbrance on the estate amounting to £11,555, 
for £2,000 :—Held: he was entitled to the full 
amount, as against the other incumbrancers on 
the estate. 

The question is simply this, whether the owner 
of the reversion in fee of an estate subject to two 
charges, neither of which was created by himself, 
is entitled to buy in the former of those two charges, 
& insist upon it as available against the second 
charge, or whether the owner of the second charge 
is entitled to have an account of what was actually 
paid for the purpose of getting in the former one, 
& making it stand simply as a security for that 
amount. I am of opinion the second mtgee. has 
no such equity against any stranger who might 
purchase the first charge & that the owner of the 
reversion, not having created the first or second 
charge is in this respect entitled to stand in the 
place of a mere stranger (RomMILLY, M.R.).— 
ea v. BARRETT (1851), 14 Beav. 542; 51K. R. 
Annotations :—Refd. Johnson ». Webster (1854), 4 De G. M. 

& G. 474; Nelson v. Booth (1857), 5 W. R. 722; Richards 


v. Richards (1860), Johu. 754; Kirkwood v. Thompson 
(1865), 5 New Rep. 445. 


1196. |—In the ordinary case of a sub- 
sequent mtgee. buying in a prior mtge. for less than 
the amount that is due upon it, he is entitled as 
against the mtgor. to hold the prior mtge. for its 
full amount (TuRNER, J..J.).—SHAwW v. BUNNY 
(1865), 2 De G. J. & Sm. 468; 34 L. J. Ch. 257; 
11 L. T. 645; 11 Jur. N. S. 99; 13 W. R. 374; 
46K. R. 456, L. JT. 

Annotation :-—Refd. Kirkwood ». Thompson (1865), 2 

De G. J. & Sm. 613. 

1197. ——— Unless mortgagor party to transfer.]— 
mnee BOULTER (1697), Freem. Ch. 217; 22 E. R. 
: In wire favour rule applied.|—See Sub-sect. 7, 

»» post. 

‘ oo whom rule applied.]—Sce Sub-sect. 7, 
ny post. 


B. In Whose Favour Rule Applied. 


_. 1198. Subsequent incumbrancer.]— Dancy v. 
LIAL, No. 1190, anie. 

_ 1199. -]—If a second mtgee. should buy 
in the first mtge. for half its amount, or even 
obtain an assignment without consideration from 
the first mtgee., I can have no doubt he would be 
entitled to charge the mtgor. with the full amount 
of the first mtge. in addition to his own (WIGRAM, 
V.-C.).—Doxsson v. LAND (1850), 8 Hare, 216; 
19 L. J. Ch. 484; 14 Jur. 288; 68 BE. R. 3873 sub- 
oe proceedings (1851), 4 De G. & Sm. 575, 








“Innotations :—Consd. White v. City of London Brewery Co. 
(1888), 39 Ch. D. 559. Refd. Kirkwood v. Thompson 
(1865), 2 Hom. & M. 392; Banner v. Berridge (1881), 18 
Ch. D. 254. Mentd. Bellamy v. Brickenden (1861), 
John. & H. 137; Charles v. Jonos (1887), 56 L. J. Ch. 745. 
1200. ——.]—-SHaw v. BuNNy, No. 1196, ante. 
1201. Stranger.J—Puinuirs v. VAUGHAN, No. 

1191, ante. 

1202. ——.]—ANON. (1707), No. 1194, ante. 

12038, ———.]—DAvis v. BARRETT, No. 1195, ante. 
1204, ———.|—-SHaw v. Bunny, No. 1196, ante. 
1205. Creditor..—A prior creditor who buys in 

& puisne incumbrance, though he did not give the 

full value, shall be allowed the whole, otherwise 

as to a trustee, agent, heir-at-law or exor.— 

HoenEy. v. PaskE (1740), 2 Atk. 52; 26 E. R. 

9 e e 


MoRTGAGE. 


1206. Owner of reversion—Not creating charge.| 
—DAVIS v. BARRETT, No. 1195, ante. 

1207. Not person in confidential relationship— 
Transfer—Unless buying to protect incumbrancer.] 
—Darcy v. HAut (1682), 1 Vern. 49; 23 E. R. 302. 
Annotations :—-Refd. Nelson v. Booth (1857), 5 W. R. 722 

Kirkwood v. Thompson (1865), 5 New Rep. 445. 

1208. .J}—ANON. (1707), No. 1194, ante. 

1209. ——- ——-.|—MoRRET v. Paskez, No. 1205, 
ante. 

1210. —— .|—Pltf., a married woman, was 
entitled at the date of her marriage to a separate 
estate for life in hereditaments which were subject 
to a mtge. for £400. Her husband paid off this 
mtge. & took possession of the title deeds. He 
afterwards, without the privity of his wife, agreed 
with B., to whom a debt of £330 was owing for 
costs which had been incurred by him as their 
solr., in a suit which had been commenced by the 
wife previously to her marriage, that he would 
assign to him the hereditaments above mentioned 
by way of security for such claim. The husband 
afterwards became bkpt. & died. B. subsequently 
purchased from the original mtgee. for £40 a claim 
of £175, which the latter would have been entitled 
to add to his claim of £400 :—Held: the husband 
was entitled to charge the estate of his wife to an 
extent equal to the amount which had been paid 
by him; & the agreement above mentioned, & 
also the purchase of the £175, were valid & binding 
upon the estate so far as they operated merely as 
securities for the amount actually paid by B. 
A solr. is not debarred by his position from 
obtaining from a clicnt security for a bond fide 
debt.—NELSON v. Bootu (1857), 27 L. J. Ch. 110 5 
3 Jur. N.S. 951; 5 W. R. 722. 




















ante. 

rg ——- ———.]—_MOoRRET v. PaskE, No. 1205, 
ante. 

1213. Executor.]|—Morrer v. PASKE, No. 
1205, ante. 

1214. Agent.|—MorkEtT v. PaskE, No. 1205, 
ante. 

1215. —— .|—Why is an agent precluded 


from taking the benefit of purchasing a debt which 
his principal was liable to discharge? Because it is 
his duty on behalf of his employer to settle the debt 
on the best terms he can obtain (LORD COTTEN- 
HAM, C.).—]REED v. NORRIS (1837), 2 My. & Cr. 361 5 
6L.J.Ch. 197; 1 Jur. 233; 40 HK. R. 678, L. C. 
1216. .]—C., a barrister, who had been 
for several years confidential & advising counsel 
to P., & had, by reason of that relation, acquired 
an intimate knowledge of his property & liabilities, 
& was particularly consulted as to a compromise 
of securities given by P. for a debt which C. con- 
sidered to be recoverable to the full amount, pur- 
chased these securities for less than their nominal 
amount, without notice to P., after ceasing to be 
his counsel :—Held: C.’s purchase, while the 
compromise proposed by P. was feasible, was in 
trust for P.: & C. was entitled only to the sum 
he had paid, with interest according to the course 
of the ct.—CARTER v. PALMER (1841), 8 Cl. & 
Fin. 657; 8 E. R. 256, H. L. 
Annotations :—Refd. Nelson v. Booth (1857), 3 Jur. N. 8. 
951; Macleod v. Jones (1884), 32 W. R. 660; Luddy’s 
Trustee v. Peard (1886), 33 Ch. D. 500. 











1217. Solicitor.}—-NELSON v. Bootu, No. 
1210, ante. 
1218. —-—— ———.]—A mtgee. consulted a solr. 


who turned her over to his clerk to assist her 
gratuitously. The clerk by reason of information 
derived during such employment bought up the 
mtge. for less that half the amount :—Held: 
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he was a trus 

Hornav » eee 2 a sen se mtgee.— 
av 1. J. Un. 780; 2L. T. 590; 6 Jur. N. 8. 704; 
8 W. R. 512; 54 BE. R. 400. | peeaicdis: 
_ 1219. ——.]—He is not entitled to stand 
in the same position as the mtgees. whose securities 
he bought up. He did whatever he did as solr., 
& as a person in a fiduciary position to pitf., & 
all he is entitled to claim as against the property 
comprised in these securities is the amount which 
he on her behalf expended for the purpose of buying 
up those securities (COTTON, L.J.).—-MACLEOD t. 
JONES (1883), 24 Ch. D. 280; 53 L. J. Ch. 145 ; 
49 L. T. 321; 32 W. R. 43. C. A. 

1220. ——— Director of limited company-~—Pur- 
chasing debentures.|—The promoters of a co., who 
were also directors. purchased land & sold it to the 
co. at an increased price, retaining the difference 
for themselves. Part of the purchase-money was 
paid in debenture bonds. After the co. had gone 
into liquidation, L., a director, but not one of the 
promoters, purchased 100 of the debentures at 
25 per cent., for which he claimed to prove :— 
Held: 1., as a director, could not. plead ignorance 
of the purchase by which the shareholders were 
defrauded ; having been in the position of a trustee 
for the shareholders, he could not, by the purchase 
of debentures after the insolvency, make a profit 
out of a transaction which, as such trustee, he 
ought to have prevented.—-Re IMPERIAL. LAND Co. 
OF MARSEILLES, Ex p. LARKING (1877), 4 Ch. D. 
566; 46 1.2 J. Ch. 285, C. A. 

1221. Equitable assignee—-Rellef granted on 
equitable terms.]—I am only considering a case in 
which the co. had power to issue debentures which 
would be transferable at law, & where the equit- 
able transferee had no reason to suspect any 
irregularity in the issue. Jf seems to me that both 
P. & T. are in this position. .. . But their rights 
being only equitable, relief must be given to them 
on equitable terms. In my opinion they ought 
to be allowed to recover, not the nominal amount 
of the debentures, but only such sum or other 
valuable consideration, not being greater than that. 
amount as each of them may be able to prove he 
bond fide advanced or gave upon the security of 
the debentures he received (KAY, J.).—Re Rom- 
FORD CANAL Co., Pocock’s CLAIM, TRICKETT’S 
CLAIM, CAREW’S CLAIM (1883), 24 Ch. 1. 85 5 
L. J. Ch. 729. 


C. Against Whom Rule Applied. 
41222. Mortgagor.]—Bakrn 1. RELLET, No. 1189, 








D2 











ante. 
1223, ——-.J|—PHIL11PS t. VAUGHAN, No. 119], 
ante. 
1224. J—WILLIAMS t. SPRINGFEILD, No. 
1192, ante. 
1225. J—Dopnson tv. LAND, No. 1199, ante. 
1226. J—SHAW v. BUNNY, No. 1106, arte. 
1227. Heir. of mortgagor.) —- PHitirs  v, | 


VAUGHAN, No. 1191, ante. 


PART VIII. SECT. 1, SUB-SECT. 9. —A,. 
12341. General rule— Transferee fahes 


), 20 UF, Jo4. 


-—“VAIN. 

1234 ii. JEe-The rule in 
equity is, that the assignee of a mtge. |! 
takes it subject not only to the ptate | 
of the account between the mtgor. & | 
mitgee., but also to the same equities | 
as affect it in the hands of the mtgee.-—~ | 








276.—CAN. 


MCPHERSON v. DOUGAN (1862), 9 Gr. 
258.—CAN. 

1234 iti. —— ——. HENDERSON ©. 
BROWN (1871), 18 Gr. 79.—CAN. 


1234 viii. —— 


equities, as well those 0: - 
those of the parties to the instrument. - 
| KLLIOTT t, MCCONNELL (1874), 


1234 vi. --—— EO LKHON 1. 
Hower (1879), 3 A. BR. 56f.—CAN. 





1234 vii. 
KY.k (1880), 28 Gr. 


Ee ae Cass. Dig. 2nd. ed. 


379 


1228. J—WIituiaMs v. SPRINGFEILD, No. 


1192, ante. 

1229. Subsequent incumbrancers—Whether &p- 
plicable.)—WILLIAMS v. SPRINGFEILD, No. 1192, 
ante. 

1230. 
ante. ; 

1281. Creditors—- Whether applicable.) — WIL- 
LIAMS v. SPRINGFEILD, No. 1192, ante. 

1282. Purchaser — Whether applicable.| — If 
an heir or any other buys in an incumbrance, he 
shall not be allowed, as against a purchaser, any 
more than he really paid for such incumbrance.—— 
LONG v. CLOPTON (1687), 1 Vern. 464; 23 E.R. 


50. 





SuR-sECT. §.—EFFECT OF TRANSFER ON 
ARREARS OF RENT AND INTEREST. 

4288. Arrears of rent—Do not pass to transferee 
—Unless specially included.]—An assignment of 
®& mize. not containing any words of transfer 
beyond those incidental to a transfer of the mere 
mitge. does not pass rent then in arrear. 

Men are in the daily habit of conveying estates, 
& if the bygone rents in arrear do not pass by & 
conveyance of the fee, what is the rule of law that 
makes a difference in the case of a mtge. (LORD 
TRURO, C.).—SALMON v0. Dian (1851), 3 Mac. & G. 
344; 17 L. T. OWS. 200; 15 Jur. G41; 42 KH. R. 
203, L. C. 

Annotation :—Refd. Gibbon e. 

Arrears of interest.|-—See Part XVII. 
poet. 


(ibbon (1853), 3. 2. 205, 
Sect. 1, 


Sun-sect. 9.— TRANSFER SUBJECT TO Our- 
STANDING EQUITIES AND CHARGHH,. 
A. In General. 

See Law of Property Act, 1025 (c, 20), 8. 136. 

See Cuosis in ACTION, Vol. VIT I., pp. 488-406, 
Nos. 5065--612. 

4234. General rule-—Transferee takes subject to 
all equities & charges.]-~N. mortgaged to C. to 
secure £1,000; C. assigned the mte. to M. to 
secure £700 ; but no notice of the assignment was 
given to N. On a bill by N. against M. to have 
the mtged. deeds delivered up -—Jleld: (1) ©. 
was not a necessary party, as he had been examined 
as a witness, & adinitted that N. had paid him his 
mtge. money; (2) that delivery of goods to ©. 
by N. was a valid discharge of the mtge. debt, 
& was a good payment against M.; (3) an account 
was directed what part of mtge. moncy was paid, 
as C.’s evidence, from his conduct, could not be 
admitted as a sufficient proof. . 

(4) The principle is, that as against an assignec 
without notice, the mtgor. has the same rights as 
he has against the mtgee., & whatever he can claim 
in the way of set-off, or mutual credit, as against 


1234 ix. —--- ———.])—Re MANDE- 
VILLE, Houmian & Malnrosn (LB. C.), 
[1917] 1 W. W. }t. 1523.—CAN. 


1234 x. —---- ———. ] CAMPBELL U. 
KEAaT (Sask.) (1922), 67 D.L. R. $153 
jig22)2 W. W. &. 979.-—CAN. 


1234 xi. ——- +The transferee 
of a mtgo. which becomes subject to 
succession duties will not be allowed 
to proceed with sale Daregacr ie under 
Land Titles Act, R. 8. 8., 1920 (c. 67), 
until the succession duty on the ss 
is paid or the Crown lien therefor 
discharged or the samount thereof 
ascertaincd.—FieLp v. TOMPRINSON, 


91 Or. 





o}—-WHAON ft. 
104.—CAN. 
——— ROKK. 
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the mtgee., he can claim equally against the 
assignee (LEACH, V.-C.).—NORRISH v. MARSHALL 
(1821), 5 Madd. 475; 56 E. R. 977. 


Annotations :—As to (4) Apld. Turner v. Smith, [1901] 
1 Ch. 213. Generally, Refd. Bickerton ». Walker (1885), 
31 Ch. D. 151; Dixon v. Winch, [1900] 1 Ch. 736; De 
Lisle v. Union Bank of Scotland, {1914] 1 Ch. 22. 


1235. -]—Testator devised his estates 
charged with debts & legacies. The devisee 
mortgaged the estate to A. subject expressly to the 
legacies. A. having called in his money, & the 
devisee requiring a further advance, they join in 
mortgaging the estate to B. but not expressly 
subject to the legacies, & B. is informed falsely 
by the devisee that all the legacies had been paid : 
—Held: B. took the estate subject to the legacies. 
a hei v. ROGERS (1833), 6 Sim. 364; 58 E. R. 
U30. 

1236. .|—A purchaser of a chose in 
action takes it subject to all equities ; &, therefore, 
where A. mortgaged a fund in ct. to B., & after- 
wards joined B. in a sub-mtzge. to C., & it was 
decided that the mtge. to B. was fraudulent & 
void :—Held: it was void also as to C., & neither 
A.’s concurrence in the first or second mtge. 
prevented him from insisting on the invalidity of 
the transaction with B., he, A., not being cognisant 
of his rights. 

It has not been disputed, nor can it be doubted, 
that the purchaser of a chose in action does not 
stand in the situation of a purchaser of real estate 
for valuable consideration without notice of any 
prior title, but that the purchaser of a chose in 
action takes the thing bought subject to all the 
prior claims upon it (ROMILLY, M.1.).—CocKELL 
v. TAYLOR, COLLETT v. PRESTON, PRESTON v. 
COLLETT (1851), 15 Beav. 103; 21 L. J. Ch. 545; 
51 L. R. 475. 

Annotations :—Consd. Barnard v, Hunter (1856), 28 L. T. 

O.S.152. Mentd. Radcliffe v. Anderson (1860), E. B. & K. 

819; Dickinson v. Burrell, Dickinson v. Burroll, Stourton 


v. Burrell (1866), L. R. 1 Kq. 337; Re Cambrian Mining 
ret aha 48 L. T. 114; James v. Kerr (1889), 40 Ch. D. 


1237. .|—A bond fide transferee for 
value of a mtge., where the mtgor. does not join 
in the transfer, takes subject to equities of account 
between the mtgor. & mtgee. but not necessarily 
subject to any equity subsisting between the 
mtgor. & mtgee. under which the original security 
might be impeached.—Jupp v. GREEN (1875), 
45 L. J. Ch. 108; 33 L. T. 597. 


Annotation :—Consd. Nant-y-glo & Blaina Ironworks Co. v. 
Tamplin (1876), 35 L. T. 125. 


1238. -]—Although the transferee of a 
mtge., without the mtgor.’s concurrence, takes it 
subject to the equities affecting the account 
between the mtgor. & mtgec., & can claim on his 
security no more than is justly due from the 
intgor. ; yet, if the transfer be for value & without 
notice of equitable grounds which render the 
security impeachable by the mtgor. as against 
the mtgee., then, as between the mtgor. & trans- 
feree, the latter has the better equity, & is entitled 
to what is due to him on his security.—NANtT-yY- 
GLO & BLAINA 1RONWORKS Co., Lrp. v. TAMPLIN 
(1876), 35 L. T. 125. 

1289. .|—By a marriage settlement in 
1832 certain real estates were settled to the use of 
the husband for life, with remainder, subject to 
& long term of years for securing portions for 
younger children, to the use of his first & other 
Sons successively in tail male, & he was thereby 
































(1925) 3 D. L. R. 1151; [1925) 8 
W. W. R. 113.— CAN. | 
1284 xii, ——- ——.]—-Go1nq v. FaR- 


RELL (1814), Beat. 472.—IR. 
1234 xiii. ——- ———.}—Re GWELO, 


MorTGAGE. 


empowered by deed or will to charge a further 

sum for portions for younger children. By a 

disentailing deed in 1854 his eldest son, with his 

consent as protector of the settlement, assured 
the settled estates in fee simple, subject to the 
uses, estates, & terms limited in the settlement 
anterior to the limitations in tail male & all 
powers to such precedent estates belonging or 
annexed, to such uses as the father & son should 
by deed jointly appoint. They thereupon in 
exercise of the joint power created three mtges. 
upon the estates. Each mtge. deed contained 

(inter alia) a joint & several covenant by them 

for quiet enjoyment ‘“‘free & clear & freely & 

clearly . . . released . . . & indemnified of from 

& against all & all manner of ... portions, & 

especially ’’ certain specified charges, but the 

power to appoint further portions was not specially 
mentioned. The father survived his son & died 
in 1896, having by his will charged the estates 
with the further sum for portions for younger 
children :—Held: upon the construction of the 
mtges. the power to appoint further portions had 
not been released, & therefore, the portions charge 
had priority over the mtges.—NOTTIDGE uv. 

DERING, RABAN v. DERING, [1910] 1 Ch. 297; 79 

L. J. Ch. 489; 102 L. T. 145, C. A. 

Annotation :—Mentd. Re Evered, Molineux v. Evered (1910), 
102 L. T. 604. ; 
1240. .|—Plif. mortgaged land to his 

solr. to secure an advance of £4,000, & by way of 

collateral security transferred to him a sum of 
£3,000, debenture stock. The solr. then fraudu- 
lently induced pltf. to execute a memorandum 
giving a security on the stock in favour of deft. 
bank not merely for the £4,000 but for all advances 
by the bank to the solr. & the stock was transferred 
into the names of trustees for the bank who had 
no notice of the fraud. The solr. afterwards sub- 
mortgaged the land to the bank by way of equit- 
able deposit to secure his gencral indebtedness to 
them. The bank then obtained from the solr. 

a written memorandum of deposit of which they 

gave notice to pltf., & afterwards took a legal 

transfer of the mtge. The solr. then became 
bkpt., owing the bank a sum far exceeding £4,000. 

In a redemption action against the bank, pltf. 

sought to redeem the mtge. on payment of £1,000, 

being the amount of the mtge. debt less the value 
of the collateral security. The bank contended 
that he could only redeem on payment of the full 
£4,000 :—Held: the bank, being ignorant of the 
solr.’s fraud, were entitled as against pitf. to apply 
the stock towards the general indebtedness of the 
solr., but as regarded the mtge. of the land they 
were in no better position than their assignor, who 
could not have resisted pltf.’s right to redeem on 
payment of £4,000 less the value of the stock.— 

DE LISLE v. UNION BANK OF SCOTLAND, [1914] 1 

Ch. 22; 83 L. J. Ch. 166; 109 L. T. 727; 30 

T. L. R. 72; 58 Sol. Jo. 81. 

Annotation :-—Mentd. Jameson v. Union Bank of Scotland 
(1913), 109 L. T. 850. 

1241. Right of mortgagor to set-off.])—NornIsH 
v. MARSHALL, No. 1234, ante. 

1242. .J—A trustee of real estate became 
mtgee. of the trust estate, partly by taking an 
assignment of a prior mtge., partly by taking an 
assignment of a mtge. created by his co-trustee 
& himself under their power for the purposes of 
the trust, & partly for money which he lent to the 
cestui que trust of the equity of redemption, subject 
to charges created by the will. The mtgee. & 


MATABELELAND, EXPLORATION & DE- 
VELOPMENT Co., WILLIAMSON'S CLAIM, 
{1901) 1 I. RK. 38.—IR. 
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trustee filed his bill for foreclosure simply. The 
cestut que trust of the equity of redemption filed 
his bill for an account of the trust & of the mtges., 
& that the mtgees. might be ordered to stand as 
securities only for the balance due to the mtgee. 
& trustee upon the mtge. & trust accounts :— 
Held: the ct. might make one decree in both 
causes, so as to give the mtgor. any set-off he 
might be entitled to, or make a decree of fore- 
closure in the former suit, & a separate decree 
for an account against the trustee personally in 
the latter, according to the circumstances & 
justice of the case.—Dopp v. Lynam, LYDALL v. 
Dopp (1841), 1 Hare, 333; 66 E. R. 1060. 


Annotation :—Mentd. Re Taunton, Delmard, Lane, Christie 
v. Taunton, Delmard, Lane, {1893] 2 Ch. 175. 


See, further, CHoSEsS IN ACTION, Vol. VIII, 
pp. 491-495, Nos. 587-608. 

1243. Equity to set aside original security— 
Boné fide transferee for value not affected.}—.J Upp 
v. GREEN, No. 1237, ante. 

1244. ——.] — NANT-y-Gto & KELAINA 
IRONWORKS Co., LTp. v. TAMPLIN, No. 1288, ante. 





B. As regards Amount Originally Advanced. 


rte now, Law of Property Act, 1925 (c. 20), 
s. 68. 

1245. Receipt in body of, or indorsed on deed— 
Full amount not in fact paid—-Whether conclusive 
against mortgagor.|—Mtgors. executed a mtge. 
assigning their interest in a sum of Consols standing 
in the names of trustees to secure a sum advanced 
to them by the mtgee. The receipt for this sum 
was indorsed on the mtge. deed, & was signed 
by the mtgors. he mtgee., before the time 
fixed for the payment of the sum advanced, 
assigned the mtge. debt to deft., who paid the full 
amount mentioned in the receipt, & had no notice 
of the existence of any equities between the mtgor. 
& mtgee. other than those appearing from the 
mtge. deed. As a matter of fact, the mtgors. 
had only received a portion of the money for which 
they had given their receipt :— Held: as between 
the mtgor. & assignee, the assignee had the better 
equity, & was entitled to be paid the full amount 
mentioned in the receipt indorsed on the intge. 

The assign is bound to give credit for all moneys 
received by an assignor before he has given notice 
of the assignment to the mtgor. (Fry, I1..J.).— 
BICKERTON v. WALKER (1885), 31 Ch. DD. 151; 
55 L. J. Ch. 227; 53 I. T. 7313; 34 W. RR. IAl, 
C. A. 

Annotations :—Apld. Bateman v. Hunt, [1904] 2 K. B. 530. 
istd. Powell v. Browne (1907), 97 L. T. 167. Consd. 


De Lisle v. Union Bank of Scotland, [1914] 1 Ch. 


Refd. French v. Hope (1887), 56 L. J. Ch. 365; Taylor 


ov. Russall, (1891) 1 Ch. 8; Lloyds Bank v. Bullock, [1596] 

2 Ch. 192; Berwick v. Price, [1905] 1 Ch. 632; Burchell 

v. Thompson, [1920] 2 K. H. 80. 

1246. |—In Apr. 1883, pltf., in 
order to raise money, executed to his solr., H., 
a mtge. in fee to secure £200, a reccipt for that sum 
being indorsed, but no money being paid to pltf. 
A few months afterwards Il. deposited the mtge. 
& title deed with S. & co. to secure an advance 
of £100 to himself, S. & co. having no knowledge 
of the circumstances under which the mtge. was 
obtained by H.:—Held: as between pltf. & 8. & 
co., the equity of the latter must prevail, & they 
were entitled to rely upon their security for the 
£100 & interest due from H.—FRENCH v. HOPE 
(1887), 56 L. J. Ch. 363; 56 L. T. 57. 
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1247. —— ——.]—A solr. was instructed 
by defts. to procure a loan of a specified amount 
on the security of property belonging to them. 
A mtge. deed was prepared & executed by defts., 
purporting to be in consideration of the specified 
amount, the receipt whereof was acknowledged 
inthe body ofthedeed. 'Thesolr. himself advanced 
a sum of money the amount of which was disputed, 
but the deed was made out in the name of a clerk 
in the solr.’s office as mtgee. The mtge. debt was 
subsequently assigned to the solr. & by him, by 
way of sub-mtge., to pltfs.’ testator, for whom he 
was also acting as solr. for the investment of 
money on mtge. The solr. & testator of pltfs. 
died without giving to defts. any notice of the 
assignments, but notice was subsequently given 
by pltfis. of both assignments, & this action was 
brought in their names upon the covenants in the 
principal deed to recover the amount specifled 
therein :—Held: testator of pltfs. not having 
had actual or constructive notice that the amount 
specified in the mtge. deed had not been paid, 
pitfs. were entitled to rely on the acknowledgment 
contained in that deed, & to recover the amount 
therein stated to have been received.— BATEMAN 
v. Flunt, [1904] 2 K. 1B. 5803 731. J. K. B. 732 ; 
O1L. T. 331; 52 W. RR. 600; 20 T. 1. 2. 628, CL. A. 
Annotations :—Consd. Burchell v. Thompson, (1920) 2 K. B. 

80. Refd. Powell e Browne (1907), 97 L. T. 167, 

1248. J—On Feb. 3, 1906, pitt. 
mortgaged certain reversionary interests to B., his 
solr., for £2,500, which sum HB. arranged to lend to 
another client of his at a higher rate of interest 
than the rate he charged pltf. This mtge. contained 
the usual receipt clause acknowledging that the 
sum of £2,500 had that day been advanced to the 
mtgor., pltf. In fact, no money was advanced by 
8. to pltf., KB. then informed pltf. that. his other 
client. had executed a mtge. in favour of pltf. to 
secure the £2,500, & that he would hold the deeds 
on his behalf as his solr. No such mtgve. was in 
fact ever executed. On Apr. 24, 1906, 3. sub- 
mtged. the mtge. of Feb. 3, 1906, to deft., who 
knew that B. was the solr. of pltf. On this sub- 
mtge. & a collateral security HK. obtained £1,200 
from deft. Fhe collateral security turned out to 
be a forgery & of no valuc, & in June, 1906, B. 
absconded. Deft. when he took the sub-mtge. of 
Apr. 24, 1906, did not inquire as to the state of 
account between pitt. & B. & no notice was given 
to pltf. of this sub-mtge., which pltf. first heard 
of after B. had absconded. —PItf. claimed that the 











rear ee re 


I mtge. of Feb. 3, 1906, was void as against him on 


the ground that it was obtained from him by 
fraudulent misrepresentation, & that no money 
was in fact advanced on it, & that the sub-mtge. 
was also void as against him, & he also claimed a 
re-assignment of the reversionary interests by 
deft. :---Held: it would be unduly extending the 
dictum of constructive notice if the claim of pltf. 
were allowed to be maintained; & the receipt 
clause contained in the mtge. deed operated as an 
estoppel.—POWELL v. BROWNE (1907), 97 Ja. T. 
$54; 247. L. R. 71; 52 Sol. Jo. 42,0. A. 

1249. Recital in deed—No money in fact ad- 
vanced—Conclusive against mortgagor.}—Comrs 
appointed by Act of Varliament for the improve- 
ment of a town, were authorised to levy rates & 
also to borruw money upon the credit of the rates, 
giving therefor mtge. securities in a form contained 
in the Act, which mtges. were by the Act mate 


moncy, Claim more in respect of it than 
has been advanced.—MANLEY v. LON- 
DON LOAN Co. (1895), 23 A. R. 139; 
affd. (1896), 26 8. C. RK. 443.—CAN. 


takes it 


t contains a 
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transferable. Money raised by virtue of the Act 
was, by sect. 123, to be applied, after payment of the 
costs, etc., of obtaining the Act, in payment of the 
interest upon any money borrowed upon credit of 
the rates, in carrying out the purposes of the Act, 
& then in discharge of the principal sums of money 
borrowed upon the credit of the rates. By other 
sects. of the Act any person who was himself a 
comr. was disqualified from entering into any 
contract with the comrs. & a penalty of £50 was 
inflicted upon any comrs. who did so. 

H., himself one of the comrs. for improving the 
town, having supplied the comrs. with a quantity 
of bricks for the purposes of the Act received from 
the comrs. mtge. securities for the price, in the 
form provided by the Acts, the mtges. stating that 
they were given in consideration of sums of money, 
‘‘advanced & lent by H. upon the credit & for 
the purposes of the said Act, & paid by him to the 
treasurer of the said comrs.’’ no money having been 
in fact advanced or lent to them by H. Pitfs., 
as transferees of these securities, without know- 
ledge of the nature of the transaction between H. 
é& the comrs., having brought an action against the 
comrs. :—Held: defts., the comrs., were estopped 
by the recital in the mtge. securities from denying 
that they were given in consideration of sums of 
money ‘“‘ advanced & lent ’’ by H. upon the credit 
& for the purposes of the Act & paid by him to the 
treasurer of the comrs.—WEBB v. HERNE Bay 
Comrs. (1870), L. R. 5 Q. B. 642; 39 L. J. Q. B. 
221; 22 L. T. 745; 34 J.P. 629; 19 W. R. 241. 


Annotations :—Refd. #?e Hercules Insce., Brunton’s Claim 
(1874), L. R. 19 Eq. 302 ; Re Romford Canal Co., Pocock’s 
Claim, Trickett’s Claim, Carew’s Claim (1883), 24 Ch. D 
85. Mentd. KR. v. Charnwood Forest Ry. (1884),17T.L. R.- 
161; Smith v. Chorley District Council, [1897] 1 Q. B, 
532; Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 


C. Dealinga with Mortgage Debt Prior to Transfer. 
1250. Duty of transferee—To inquire as to state 
of account.|—LRADWELL v. CATCHPOLE (1700), 3 
Swan. 90, n.3; 36 1. R. 781. 
Annotation :—Mentd. Munch v. Cockerel] (1836), § Sim. 219. 
1251. Or to make mortgagor a party.] 
—-MATTHEWS v. WALLWYN, No. 224, ante. 
1252. Where mortgagor not a party—Trans- 
feree takes subject to subsisting state of accounts.]— 
MATTHEWS v. WALLWYN, No. 224, ante. 














1253. ——.]—-CHAMBERS v. GOLDWIN, No. 
1071, ante. 

1254, ——.|—-TURNER v. SMITH, No. 225, 
ante. 


SuB-SEcT. 10.—PAYMENT OF MORTGAGE DEBT By 
MORTGAGOR WITHOUT NOTICE OF TRANSFER. 


A. In General. 


1255. Mortgagor entitled to benefit of payments 
made before notice.|——The mtgee. on her marriage 
settled the mtged. estate on herself for life, 
remainder to the issue of that marriage. The 
mtgor. brings a bill to redeem ; deft. omits setting 
forth the settlement in her answer; the mtgor. 
has a decree to redeem & pays the mtge. money. 
Afterwards the issue of the mtgee. brings an 
ejectment on the settlement, & recovers the mtged. 
premises. The mtgor. relieved, having paid his 
money pursuant to the decree, & having been in no 
fault.—CHAPMAN v. DUNCOMBE (1690), 2 Vern. 
142; 1 Eq. Cas. Abr. 146; 28 E. R. 699. 
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BELL (1901), 27 


payments made before notice.}—NI0A v. 
. L. R. 82.—AUS. 
1255 fi. ——.]— McDonovaH iv. 
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1256. .]—After an assignment of a mtge., 
glee poces to the mtgee. without notice must 
e allowed by the assignee, the registry, the 
premises being in Middlesex, is not notice for this 
purpose. Tender after the bill filed of the balance, 
deducting the payments to the mtgee. with costs, 
deprived the assignee of subsequent costs.— 
WILLIAMS v. SORRELL (1799), 4 Ves. 389; 31 
EH. R. 198, L. C. 
Annotations :—Refd. Bickerton v. Walker (1885), 34 W. R. 
141; Dixon v. Winch, [1900] 1 Ch. 736; Turner v. Smith, 
{1901} 1 Ch. 213. 


1257. -]—Re FRAZER, Ex p. MONRO (1819), 
Buck, 300. 

Annotations :—Refd. Re Severn, Ex p. Colville (1831), 9 
lL. J. O. 8. Ch. 56; Re Gibbs, Hx p. Price (1844), 3 Mont. 
D. & De G. 586; Cooke v. Hemming (1868), L. R. 3 C. P. 
334. Mentd. Williams v. Thorp (1828), 2 Sim. 257; 
Leslie v. Guthrie (1835), 1 Bing. N. C. 697; Gardner v. 
Lachlan (1836), 5 L. J. Ch. 332; Gibson v. Overbury 
(1841), 10 L. J. Ex. 219; West v. Reid (1843), 2 Haro, 
249; Re Wilson, Kz p. Assignees (1866), 14 L. T. 369. 
1258. .|—Where a debt not legally assign- 

able has been cquitably assigned for value, & the 
debtor has had notice of the assignment all pay- 
ments which he may thereafter make to the pur- 
chaser on account of the debt are well made so 
far as the debtor is concerned, although the pur- 
chascr may have sold the debt, provided the 
debtor has no notice of the sale ; noris it absolutely 
necessary for him on making such payment to 
require production of the original assignment. 

A judgment debtor had left his residence in 
embarrassed circumstances. His brother in law 
paid the debt, took an assignment of it, & after- 
wards mortgaged it, but the mtgees. gave no notice 
of their security to the debtor, whose residence 
at that time it did not appear that they had the 
means of ascertaining. The brother in law 
possessed himself of property of the debtor, & 
a settlement of accounts took place between them, 
in which the judgment debt formed an item, 
ending with the payment of a balance to the judg- 
ment debtor, & a general mutual release of all 
claims, including the judgment debt. The judg- 
ment debtor had no notice of the mtge., but did 
not obtain or require the delivery up of the 
assignment of the judgment debt :—Held: the 
mtyees. had no claim upon him in respect of it. 

If a ct. of equity laid down the rule that the 
debtor is a trustee for the assignee, without having 
any notice of the assignment it would be impossible 
for a debtor safely to pay a debt to his creditor 
(TURNER, L.J.). 

I see no substantial difference between actual 
payment & a release to the debtor founded upon 
a fair & bond fide arrangement (TURNER, L.J.).— 
Stocks v. DoBsON (1853), 4 "De G. M. & G. 11; 
22 L. J. Ch. 884; 211. T. 0.8. 189; 17 Jur. 539 ; 
43 BE. R. 411, L. JJ. 


Annotations :—Consd. Borwick v. Price, [1905] 1 Ch. 632. 
Refd. Atterbury v. Wallis (1856), 8 De G. M. & G. 454. 


1259. J—A brother & sister entitled in 
moieties to a reversionary interest in a fund in ct. 
mortgaged it to secure a debt of the brother, the 
sister joining, & being described in the security 
as a surety for the brother. The mtgee. obtained 
a stop order, & afterwards on his marriage assigned 
the mtge. debt to trustees, who however neither 
obtained a stop order nor gave notice to the sister 
of the settlement. On a petition of the brother 
stating that the tenant for life had assigned to 
him her life interest in his share of the fund, & 
that he had paid a portion of the mtge. debt, 
& praying for a transfer of his share of the fund, 














DOUGHERTY (1862), 10 Gr. 42.—CAN. 
1255 .) — Re AMBROSE’S 
KstTatTeE, (1914) 1 I. R. 123.—IR. 
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a solr. who had acted for the sister & for the mtgee. 
on the occasion of the mtge. took upon himself 
without authority to instruct counsel to appear 
for the sister & her husband, & also for the mtgee. 
who was abroad, & to consent to or not oppose the 
petition. Upon the hearing of this petition the 
fund was ordered to be, & was transferred out of 
ct. :—Held: the mtgee. was not bound or affected 
by the unauthorised appearance for him; neither 
the omission of the trustees to obtain a st op order, 
nor any of the above circumstances, operated to 
discharge the liability of the surety’s share, but it 
oe subject to the payment of the mtge. 

ebt. 

When a debt not legally assignable has been 
assigned in the only manner in which it can be, 
that is to say, equifably, & the debtor has not. 
notice of the assignment. he may, of course, pay 
the assignor as safely & effectually for all purposes 
of the debtor as if the assignment had not been 
made (KNIGHT Breck, L.J.)—WHEATLEY  ?. 
BAstTow (1855), 7 De G. M. & G. 261; 3 Eq. Rep. 
859; 24 L. J. Ch. 7273; 251. T. O. S. 1913 1 
Jur. N.S8.1124; 83 W.R. 5403 442. R.102,L. JJ, 
Annotations :-—Consd. Strange v. Fooks (1863), 4 Giff. 408: 

Bolton «. Salinon, 11891) 2 Ch. 48. Refd. Bradford Old 

Bank t. Sutcliffe, [1918] 2k. B. 833. 

1260. |—A. deposited decds with his con- 
fidential solr. with a memorandum of deposit. by 
way of cquitable mtge. to secure the repayment of 
£3,000. The solr. handed the deeds & memo- 
randum to i. as security for £2,000, together with 
& memoranduni signed by himself that the £2,000, 
part of the annexed £3,000 security, then belonged 
to B., with interest at. 5 per cent. The solr. after- 
wards obtained a return of the deeds from B. upon 
an assurance that in lieu thereof others of equal 
value should be deposited. Other deeds were 





subsequently deposited, which proved to be 
worthless. The mitge. of £38,000 was paid off by 


A..’s representatives, & the genuine deeds were given 
up to them by the solr. without the memorandum 
of deposit. No notice of B.’s security had been 
given to A. WB. then claimed payment of the 
£2,000 against the estate of A., upon the ground 
of constructive notice to A. through his confidential 
solr. :—Held: B3., by neglecting to give notice to 
A. of the transfer of the mtge. & by giving up the 
documents originally deposited with him, had lost, 
any right he might have been against A.’s estate.—- 
Re SOUTHAMPTON’sS (LORD) HSTATK, ALLEN v. 
SOUTHAMPTON (LORD), BANFATHER’S CLAIM (1880), 
16 Ch. D. 178 50L. J. Ch. 218; 43 1. T. 687 ; 
20 W. R. 23). 

Annotations :-—Refd. Dixon v. Winch, [1900] 1 Ch. 736; 

Turner v. Smith, (1901) 1 Ch. 213. 


1261. ———.]— BICKERTON v. WALKER, No. 1245, 
ante. 
1262. ——.!.— Dixon v. WINCH, No. 1269, poal. 


B. What Amounts to Payment. 


1263. Delivery of goods..—Norkisn vr. MAn- 
SHALL, No. 1234, ave. 

1264. Release—Founded on fair & bona fide 
arrangement.]—STOCKS 7. Dobson, No. 1258, ante. 

1265. Balance of account in favour of mort- 
gagor—Appropriated to debt.;—In 115 deft. DP. 
became the purchaser from A. of a piece of land, 
the purchase-money to be paid in the years 1852 
& 1855, as mentioned in the agreement. A. 
retained the title deeds of the land, & in 1851 
deposited them with pltf. to secure the payment 
of a sum then advanced. Between deft. P. & A. 
there were various cash dealings, & in 1848, 
the amount due by P. in respect of the purchasc- 
money, etc., was, by means of the money due to 
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him, reduced. The accounts between the parties 
continued unsettled, & no appropriation of the 
balance due to P. was made by him by way of 
satisfaction of the residue of the purchase-money 
due to A., who in Dec. 1855, was adjudicated bkpt. 
The evidence as to when P. received notice of 
pitf..s equitable mtge. was conflicting :—Held: 
pitf. was entitled to a decree against P. to the 
extent of the equitable interest which A. had in 
the land, no appropriation of the debt due to P. 
having been made before he had notice of the 
equitable lien of pltf.—-RAYNE v. BAKER (1859), 1 
Giff. 241; 6 Jur. N.S. 366; 65 E.R. 908. 

1266. Not payment to person unauthorised by 
mortgagee.]—N.& T., who were mtgees., transferred 
their mtge. to pltf., who gave no notice to the 
mtgors. Afterwards the mtgors., intending to 
redeem, paid the amount. secured by the mtge. 
to the solrs. of N. & T. without ascertaining that 
they were authorised to receive it}; the solrs. 
misappropriated the money. N. & T. executed 
a deed prepared by their solrs., but without perusing 
same or knowing its contents, which contained a 
recital acknowledging the receipt of the money, 
& purported to convey the property by the direction 
of the mtgors. to their nominees. There was no 
proper receipt indorsed on the deed. V1tf. filed 
a bill of foreclosure against the mtgors. :--Held : 
pitf. was entitled to the usual foreclosure decree.— 
WITHINGTON 0. TATE (1869), 4 Ch. App. 288 3; 20 
1. T. 68373 17 W. RR, 559, 1... 


Annotation :-—Distd. Re Southampton'’s Eatate, Allene. 
Southampton, Banfather’s Claim (1880), 16 Ch. D. 178. 


C. What Amounts to Notice. 

1267. Not registration in Middlesex registry.]— 
WILLIAMS % SORRELL, No. 1256, ante. 

1268. Failure to call for title deeds when paying 
off mortgage.|—STocks v. Dosson, No. 1258, ante. 

269. cachi N owner of real estate mortgaged 
it in fee to his solr. who shortly afterwards trans- 
ferred the mtge. to a client, the title deeds & the 
mtge. deed, on which the transfer was indorsed, 
being handed over to the transferee. The trans- 
feree omitted to give notice of the transfer to the 
mtgor., & he was ignorant. of it. Afterwards the 
property was sold & was conveyed as free from 
incumbrances by the mtgor. & the original mtgee. 
to the purchaser by a deed, prepared by the solr., 
which contained false recitals, the mtge. & the 
transfer of it} being suppressed. 

The purchase-money was received by the solr., 
who out of it retained the mtge. debt & interest, 
& paid over the balance to his client, the mtgor. 
The purchaser had no notice of the mtge. The 
mtgor. did not call for the title deeds or the mtge. 
deed when the mtge. was paid off, but left every- 
thing to his solr., the original mtgee., & signed what 
he told him to sign. The solr. paid the interest, 
on the mtge. debt to the transferee until he 
absconded, when the fraud was discovered. The 
purchaser then claimed to hold the property free 
from the mtge. :--/Teld: as the mtgor. had been 
a party to the false recitals in the conveyance to 
the pvrchaser, & had not called for the title deeds 
when the mtge. debt was retained by the solr. out 
of the purchase-money, he could not claim as 
against the transferee the benefit of the ordinary 
rule that payments made by a mtgor. to a mtgee. 
without notice of a transfer are good as against 
the transferee; & the purchaser had no better 
equity against the transferee. Inasmuch as the 
evidence showed the mtgor. had placed himself 
entirely in the hands of his solr., & constituted him 
his general agent in the transactions, the knowledge 
of the solr. must be imputed to him, & he must be 
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Sect. 1.—Transfer: Sub-sect. 9, B. & C.; sub-sect. 


,A, B&C. 

transferable. Money raised by virtue of the Act 
was, by sect. 123, to be applied, after payment of the 
costs, etc., of obtaining the Act, in payment of the 
interest upon any money borrowed upon credit of 
the rates, in carrying out the purposes of the Act, 
& then in discharge of the principal sums of money 
borrowed upon the credit of the rates. By other 
sects. of the Act any person who was himself a 
comr. was disqualified from entering into any 
contract with the comrs. & a penalty of £50 was 
inflicted upon any comrs. who did so. 

H., himself one of the comrs. for improving the 
town, having supplied the comrs. with a quantity 
of bricks for the purposes of the Act received from 
the comrs. mtge. securities for the price, in the 
form provided by the Acts, the mtges. stating that 
they were given in consideration of sums of money, 
‘‘ advanced & lent by H. upon the credit & for 
the purposes of the said Act, & paid by him to the 
treasurer of the said comrs.’’ no money having been 
in fact advanced or lent to them by H. Pitfs., 
as transferees of these securities, without know- 
ledge of the nature of the transaction between H. 
é& the comrs., having brought an action against the 
comrs. :—Held : defts., the comrs., were estopped 
by the recital in the mtge. securities from denying 
that they were given in consideration of sums of 
money ‘“‘ advanced & lent ’’ by H. upon the credit 
& for the purposes of the Act & paid by him to the 
treasurer of the comrs.—WEBB v. HERNE Bay 
Comrs. (1870), L. R. 5 Q. B. 642; 39 L. J. Q. B. 
921; 22L. T. 745; 34 5. P. 629; 19 W. R. 241. 


Annotations :—-Refd. Re Hercules Insce., Brunton’s Claim 
(1874), L. 2. 19 Eq. 302; He Romford Canal Co., Pocock’s 
Claim, Trickett’s Claim, Carew’s Claim (1883), 24 Ch. D 
85. entd. It. v. Charnwood Forest Ry. (1884), 1 T. L. I. 
161; Smith v. Chorley District Council, [1897] 1 Q. B, 
532: He Jubilee Cotton Mills, [1922] 1 Ch. 100. 


C. Dealings with Mortgage Debt Prior to T'ransfer. 
1250. Duty of transferee—To inquire as to state 
of account.|—BRADWELL v. CATCHPOLE (1700), 3 


Swan. 00, n.3; 36 HE. R. 781. 
Annotation :-—~—Mentd. Munch v. Cockerell (1836), 8 Sim. 219. 


1251. ——~- Or to make mortgagor a party.] 
_--MATTHEWS v. WALLWYN, No. 224, ante. 

1252. Where mortgagor not a party—Trans- 
feree takes subject to subsisting state of accounts. }|— 
MATTILEWS Vv. WALLWYN, No. 224, ante. 





12538. ——— ——-.|—-CHAMBERS v. GOLDWIN, No. 
1071, ante. 
1254, —-—- ——.]—TURNER v. SmitH, No. 225, 


ante. 


SuB-sect. 10.—VAYMENT OF MORTGAGE DEBT BY 
MORTGAGOR WITHOUT NOTICE OF TRANSFER. 


A. In General. 


1255. Mortgagor entitled to benefit of payments 
made before notice.|—'The mtgee. on her marriage 
settled the mtged. estate on herself for life, 
remainder to the issue of that marriage. The 
mtgor. brings a bill to redeem ; deft. omits sctting 
forth the settlement in her answer; the mtgor. 
has a decree to redeem & pays the mtge. money. 
Afterwards the issue of the mtgee. brings an 
ejectment on the settlement, & recovers the mtged. 
premises. The mtgor. relieved, having paid his 
money pursuant to the decree, & having been in no 
fault.--CHAPMAN v. DUNCOMBE (1690), 2 Vern. 
142; 1 Eq. Cas. Abr. 146; 28 HE. R. 699. 


PART VIII. SECT. 1, SUB-SECT. 10. 
ook ELL (1901), 27 
1255 i. AZortyayor entitled to benefit of 


ayments made before notice.}—NI0A t. 
e L. R 823.—AUS. 
1255 ti. ——.] — McDonovueH it. 


MorTGAGE. 


1256. ——-.])—After an assignment of a mige., 
payments to the mtgee. without notice must 
be allowed by the assignee, the registry, the 
premises being in Middlesex, is not notice for this 
purpose. Tender after the bill filed of the balance, 
deducting the payments to the mtgee. with costs, 
deprived the assignee of subsequent costs.— 
WILLIAMS v. SORRELL (1799), 4 Ves. 389; 31 


E. R. 198, L. C. 

Annotations :—Refd. Bickerton v. Walker (1885), 34 W. R. 
141; Dixon v. Winch, [1900] 1 Ch. 736; Turner v. Smith, 
[1901] 1 Ch. 213. 


1257. .|—Re FrazZER, Ex p. Monro (1819), 
Buck, 300. 

Annotations :—Reftd. Re Severn, Hx p. Colville (1831), 9 
L. J. O. 8. Ch. 56; Re Gibbs, Ex p. Price (1844), 3 Mont. 
D. & De G. 586; Cooke v. Hemming (1868), L. R. 3 C. P. 
334. Mentd. Williams v. Thorp (1828), 2 Sim. 257 ; 
Leslie ». Guthrie (1835), 1 Bing. N. C. 697; Gardner v. 
Lachlan (1836), 5 L. J. Ch. 332; Gibson v. Overbury 
(1841), 10 L. J. Ex. 219; West v. Reid (1843), 2 Hare, 
249; Re Wilson, Lz p. Assignees (1866), 14 L. T. 369. 
1258. J—Where a debt not legally assign- 

able has been equitably assigned for value, & the 
debtor has had notice of the assignment all pay- 
ments which he may thereafter make to the pur- 
chaser on account of the debt are well made so 
far as the debtor is concerned, although the pur- 
chascr may have sold the debt, provided the 
debtor has no notice of the sale ; nor is it absolutely 
necessary for him on making such payment to 
require production of the original assignment. 

A. judgment debtor had left his residence in 
embarrassed circumstances. His brother in law 
paid the debt, took an assignment of it, & after- 
wards mortgaged it, but the mtgees. gave no notice 
of their security to the debtor, whose residence 
at that time it did not appear that they had the 
means of ascertaining. The brother in law 
possessed himself of property of the debtor, & 
a settlement of accounts took place between them, 
in which the judgment debt formed an item, 
ending with the payment of a balance to the judg- 
ment debtor, & a general mutual release of all 
claims, including the judgment debt. The judg- 
ment debtor had no notice of the mtge., but did 
not obtain or require the delivery up of the 
assignment of the judgment debt :—Held: the 
miyees. had no claim upon him in respect of it. 

If a ct. of equity laid down the rule that the 
debtor is a trustee for the assignee, without having 
any notice of the assignment it would be impossible 
for a debtor safely to pay a debt to his creditor 
(TURNER, L.J.). 

I see no substantial difference between actual 
payment & a release to the debtor founded upon 
a fair & bond fide arrangement (TURNER, L.J.).— 
Stocks v. DOBSON (1853), 4"De G. M. & G. 11; 
22 L. J. Ch. 884; 211. 7.0.8. 1893; 17 Jur. 539 ; 
43 BH. R. 411, L. JU. 


Annotations :-—Consd. Berwick v. Price, [1905] 1 Ch. 632. 
Refd. Atterbury v. Wallis (1856), 8 De G. M. & G. 454. 


1259. |—A brother & sister entitled in 
moieties to a reversionary interest in a fund in ct. 
mortgaged it to secure a debt of the brother, the 
sister joining, & being described in the security 
as a surety for the brother. The mtgee. obtained 
a stop order, & afterwards on his marriage assigned 
the mtge. debt to trustees, who however neither 
obtained a stop order nor gave notice to the sister 
of the settlement. On a petition of the brother 
stating that the tenant for life had assigned to 
him her life interest in his share of the fund, & 
that he had paid a portion of the mtge. debt, 
& praying for a transfer of his share of the fund, 


DOUGHERTY (1862), 10 Gr. 42.—CAN. 
1255 iii. ——.] — Re AMBROSE’S 
EstaTE, {1914) 1 I. R. 123.—IR. 
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a solr. who had acted for the sister & for the mtgee. 
on the occasion of the mtge. took upon himself 
without authority to instruct counsel to appear 
for the sister & her husband, & also for the mtgee. 
who was abroad, & to consent to or not oppose the 
petition. Upon the hearing of this petition the 
fund was ordered to be, & was transferred out of 
ct. :—Held: the mtgec. was not bound or affected 
by the unauthorised appearance for him; neither 
the omission of the trustees to obtain a stop order, 
nor any of the above circumstances, operated to 
discharge the liability of the surety’s share, but it 
as subject to the payment of the mtge. 
ebt. 

When a debt not legally assignable has been 
assigned in the only manner in which it can be, 
that is to say, equitably, & the debtor has not 
notice of the assignment, he may, of course, pay 
the assignor as safely & effectually for all purposes 
of the debtor as if the assignment had not been 
made (KNIGHT Brutcr, L.J.).—WHEATLEY  v. 
Bastow (1855), 7 De G. M. & G. 261; 3 Eq. Rep. 
859; 24 L. J. Ch. 727; 251. T. O. S. 1913 1 
Jur. N.S.1124; 3W.R. 540; 44 E.R. 102, L. JT, 
Annotations :—Consd. Strange +. Fooks (1863), 4 Gir. 408; 

Bolton v. Salon, [1891] 2 Ch. 48. Refd. Bradford Old 

Bank tv. Sutcliffe, [1918] 2 k. B. 833. 

1260. -|—A. deposited deeds with his con- 
fidential solr. with a memorandum of deposit by 
way of equitable mt ge. to secure the repayment of 
£3,000. ‘The solr. handed the deeds & memo- 
randum to 13. as security for £2,000, together with 
a& memorandum signed by himself that the £2,000, 
part of the annexed £3,000 security, then belonged 
to B., with interest at 5 per cent... The solr. after- 
wards obtained a return of the deeds from 13. upon 
an assurance that in lieu thereof others of equal 
value should be deposited. Other deeds were 





subsequently deposited, which proved to be 
worthless. The mtge. of £3,000 was paid off by 


A.’s representatives, & the genuine deeds were given 
up to them by the solr. without the memorandum 
of deposit. No notice of B.’s security had been 
given to A. B. then claimed payment of the 
£2,000 against the estate of A., upon the ground 
of constructive notice to A. through his confidential 
solr. :—Held: B., by neglecting to give notice to 
A. of the transfer of the intge. & by giving up the 
documents originally deposited with him, had lost 
any right he might. have been against A.’s estate.--- 
Re SoOuTHAMPYON’s (LORD) ESTATE, ALLEN 1, 
SOUTHAMPTON (LORD), KANFATHER’S CLAIM (1880), 
16 Ch. D. 178; 50 L. J. Ch. 2183 43 1. T. 687; 
29 W. RR. 23]. 

Annotations :—Refd. Dixon v. Winch, [1900] 1 Ch. 736; 

Turner v. Smith, (1901) 1 Ch. 213. 


1261. ——.]— BICKERTON v. WALKER, No. 1245, 
ante. 
1262. ——.]—Dixon v. WINCH, No. 1269, post. 


B. What Amounts to Payment. 


1263. Delivery of goods.)—NoOkKISH 7. MAR- 
SHALL, No. 1234, ante. 

1264. Release—Founded on fair & bona fide 
arrangement.]—-STOcKS rt. Dobson, No. 1258, ante. 

1265. Balance of account In favour of mort- 
gagor—Appropriated to debt.|—-In 1815 deft. I. 
became the purchaser from A. of a piece of land, 
the purchase-money to be paid in the years 1852 
& 1855, as mentioned in the agreement. A. 
retained the title deeds of the land, & in 1851 
deposited them with pltf. to secure the payment 
of a sum then advanced. Between deft. P. & A. 
there were various cash dealings, & in 1848, 
the amount due by P. in respect of the purchase- 
money, etc., was, by means of the money due to 
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him, reduced. The accounts between the parties 
continued unsettled, & no appropriation of the 
balance due to P. was made by him by way of 
satisfaction of the residue of the purchase-money 
due to A., who in Dec. 1855, was adjudicated bkpt. 
The evidence as to when P. received notice of 
pitf.’s equitable mtge. was conflicting :—Held : 
pitf. was entitled to a decree against P. to the 
extent of the equitable interest which A. had in 
the land, no appropriation of the debt due to P. 
having been made before he had notice of the 
equitable lien of pltf..—_ RAYNE v. BAKER (1859), 1 
Giff. 241: 6 Jur. N.S. 366; 65 EB. R. 9038. 

1266. Not payment to person unauthorised by 
mortgagee.J|—N. & T., who were mtgoes., transferred 
their mtge. to pltf., who gave no notice to the 
mtgors. Afterwards the mtgors., intending to 
redeem, paid the amount secured by the mtge. 
to the solrs. of N. & T. without ascertaining that 
they were authorised to receive it; the solrs. 
misappropriated the money. N. & T. executed 
a deed prepared by their solrs., but without perusing 
same or knowing its contents, which contained a 
recital acknowledging the receipt of the money, 
& purported to convey the property by the direction 
of the intgors. to their nominees. here was no 
proper receipt indorsed on the deed. Pltf. filed 
a bill of foreclosure against the mtgors. :—Held : 
pitf. was entitled to the usual foreclosure decree.— 
WITHINGTON ¥. TATE (1809), 4 Ch. App. 288; 20 
1. T. 6875 17 W. R, 559, LC, 


Annotation :-—-Distd. Re Southampton’s Estate, Allen 9. 
Southampton, Banfather’s Claim (1880), 16 Ch. D. 178. 


C. What Amounts to Notice. 

1267. Not registration in Middlesex registry.|]— 
WILLIAMS 0. SORRELL, No. 1256, ante. 

1268. Failure to call for title deeds when paying 
off mortgage.|—STocks 1. DoBSON, No. 1258, ante. 

1269. .|—The owner of real estate mortgaged 
it in fee to his solr. who shortly afterwards trans- 
ferred the mtge. to a client, the title deeds & the 
mtge. deed, on which the transfer was indorsed, 
being handed over to the transferee. The trans- 
feree omitted to give notice of the transfer to the 
mtgor., & he was ignorant of it. Afterwards the 
property was sold & was conveyed as free from 
incumbrances by the mtgor. & the original mtgee. 
to the purchaser by a deed, prepared by the solr., 
which contained false recitals, the mtge. & the 
transfer of it. being suppressed. 

The purchase-money was received by the solr., 
who out of it retained the mtge. debt & interest, 
& paid over the balance to his client, the mtgor. 
The purchaser had no notice of the mtge. The 
mtyor. did not call for the title deeds or the mtge. 
deed when the mtge. was paid off, but left every- 
thing to his solr., the original mtgee., & signed what 
he told him to sign. The solr. paid the interest 
on the mtge. debt to the transferee until he 
absconded, when the fraud was discovered. The 
purchaser then claimed to hold the property free 
from the mtge. :—-Held: as the mtgor. had been 
a party to the false recitals in the conveyance to 
the purchaser, & had not called for the title deeds 
when the mtge. debt was retained by the solr. out 
of the purchase-money, he could not claim as 
against the transferee the benefit of the ordinary 
rule that payments made by a mtyor. to a mtgee. 
without notice of a transfer are good as against 
the transferee; & the purchaser had no better 
equity against the transferec. Inasmuch as the 
evidence showed the mtgor. had placed himself 
entirely in the hands of his solr., & constituted him 
his general agent in the transactions, the knowledge 
of the solr. must be imputed to him, & he must be 
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Sect. 1.—Tranafer: Sub-sect. 10, C.; sub-sects. 11, 
12, 18, 14 & 15.] 


treated as having had notice of the transfer of the 
mtge.; & consequently the payment of the mtge. 
debt to the solr. was not effectual as against the 
transferee, & the mtge. must be treated as still 
subsisting in her favour, & the purchaser must hold 
the property subject to it, but with a right to be 
indemnified against it by the mtgor.—-DIXON v. 
WIncuH, [1900] 1 Ch. 7386; 69 L. J. Ch. 465; 82 
L. T. 487; 48 W. R. 612; 16 T. L. R. 276; 44 
Sol. Jo. 327, C. A. 

Annotations :—Reftd. Turner v. Smith, [1901] 1 Ch. 213; 


Berwick v. Price, [1905] 1 Ch. 632; Powell v. Browne 
(1907), 97 L. T. 854. 


1270. Notice to mortgagor’s solicitor.|— DIXON 
v. WINCH, No. 1269, ante. 

1271. |—Pltf. was the transferee under a 
deed of 1898 of a mtge. of an absolute share in 
trust premises by a deed dated in 1896. By deed 
dated in 1901, which recited that he had already 
charged his share with £350, the beneficiary 
assigned his equity of redemption in the trust 
premises to the solr. for deft. trustees, who was also 
solr. for the mtgee. & transferee. The trust funds 
becoming divisible, the trustces, believing the 
statement of the solr. that he was absolutcly 
entitled, allowed the solr. to receive the whole of 
the share of the beneficiary in the trust funds. No 
notice of the mtge. or transfer was given to the 
trustees. 

In an action by the transferee of the mtge. of 
1896 against the trustees of the settlement com- 
prising the trust: premises claiming an account of 
principal, intcrest, & costs owing under the mtge. : 
—Held: in the circumstances the trustees were 
sect. on inquiry how the alleged assignee came to 
be such assignee, & in the course of such inquiry 
they would have discovered notice of something 
affecting the assignee’s title, & must be held 
responsible to the holder of the mtge., not being 
able to shelter themselves from responsibility 
behind the fraudulent agent whom they employed 
to make the inquiry.—Davis v. HuTCHINGS, 
[1907] 1 Ch. 356; 76 1.. J. Ch. 272; 96 1. T. 298. 


«innotation :—Mentd. Re Allsop, Whittaker v. Bamford, 
11914] 1 Ch. 1. 





SUB-SECT. 11.—AUTHORITY TO RECEIVE 
MorTagaGE Monkey. 

See Law of Property Act, 1925 (c. 20), ss. 23, 69. 

1272. Payment by transferee—To solicitor in 
possession of transfer deed—Transfer executed by 
mortgagees.|—G. & Ii. were mtgees. for £1,000 
on property of 8S. Their solrs., ID. & P., who 
had the deeds in their custody, applied to deft., 
who was also a client of theirs, saying that they 
believed he had £1,000 to invest on mtge., & that 
G. & H. wanted £1,000 on a transfer of S.’s mtge. 
Deft. inspected the property, & being satisfied, he, 
on June ]9, 1878, sent the £1,000 to D. & P., 
who gave him a receipt for it. In July, D. & P. 
fraudulently induced G. & H. to execute a deed of 
transfer to deft. with a receipt indorsed, which 
deed they stated to G. & H. to be a deed of recon- 
veyauce to S. on his paying off the mtge. D.& P. 
shortly afterwards handed this deed with the title 
deeds to deft., & went on paying him interest 
as if they had received it from S. who was in 
fact. paying his interest. to the agents of G. & 


PART VIII. SECT. 1, SUB-SECT. 12, 

. Discharge from edgar an 
as ment of a mitge., the mtgees. 
covenanted to pay the assignee all 


moneys secured by the mtge., according 

its terma, in the event of default 
being made by the mtgors. :—Held: 
the original mtgees. were entitled upon 


MorRTGAGE. 


H. G. & H. made no inquiry as to the mtge., 
& this went on till 1883, when D. & P. became 
bkpts., & the £1,000 received from deft., which 
had never been handed over to G. & H., was lost. 
G. & H. then brought their action against deft., 
asserting a right against the property in the 
nature of an unpaid vendor’s lien:—Held: as 
pltfs. by the deed of transfer & receipt which they 
handed to D. & P. enabled them to represent to 
deft. that the £1,000 which he had previously 
handed to D. & P. had come to the hands of pltfs., 
they had raised a counter-equity which prevented 
their claiming a vendor’s lien, though this would 
not have been the case if, D. & P. having no 
authority to receive money for pltfs. deft. had paid 
the £1,000 to D. & P. at the time when the deeds 
were delivered to him, since he would then have 
known that pltfs. had not received the money.— 
GORDON v. JAMES (1885), 30 Ch. D. 249; 53 L. T. 
641; 34 W. R. 217, C. A. 


Annotations :—Consd. National Provincial Bank of England 
v. Jackson (1886), 33 Ch. D. 1. Expld. C 


pld. Coupe v. Collyer 
(1890), 62 L. T. 927. Consd. London Freehold & Lease- 


hold Property Co. v. Suffield, [1897] 2 Ch. 608. 


SuB-SECT. 12.—EQUITABLE RIGHTS OF PERSON 
PAYING OFF MORTGAGE DEBT. 


1273. General rule—Right as equitable trans- 
feree—Without actual transfer.|—A mtgee. of two 
estates, A. & B., of which A. was subject to a 
first mtge., in exercise of a power of sale in his 
mtge., sold the estate A. The first mtgee., to 
whom another debt was due upon an equitable 
deposit of a policy of assurance & other documents 
by the mtgor., refused to join in the conveyance 
to the purchaser, unless he received out of the 
purchase-money the amount due to him on both 
his mtges. That amount was paid to him accord- 
ingly, & the documents comprised in the equitable 
deposit were delivered to the second mtgee. The 
balance of the proceeds of sale was insufficient 
to discharge what was due to the second mtgee.: 
—Held: as the equitable mtge. was paid 
with money which, had the first mtgee. not 
claimed the right to consolidate, would have 
belonged to the second mtgee., it was in fact paid 
by the second mtgee., who by the fact of such 
payment became equitable transferee, & was 
entitled to consolidate that mtge. with his mtge. 
on estate B. 

What then were the rights of pltf. as between 
them & the trustees in bkpcy. of the mtgor. 
As they had paid under compulsion of law this 
sum of £273 to T. they were entitled to stand in 
his place as against the mtge. of the securities, & 
in other words they were what we call equitable 
transferees even without a transfer being executed 
(JESSEL, M.R.).—CRACKNALL v. JANSON (1879), 
11 Ch. D.1; 40 L. T. 640; 27 W. R. 851, C. A. 
Annotation :—Mentd. Wigan v. English & Scottish Law Life 

Assce. Assocn., [1909] 1 Ch. 201. 

1274. Payment at request of mortgagor—Security 
kept alive—Doctrine of subrogation.|—Pltfs., at 
the request of trustees of a marriage settlement 
& of the tenant for life under the settlement, 

raid off £600 part of a mtge. debt of £1,000 on a 
fcansheld house comprised in the _ settlement. 
There was no transfer of the £600 of the mtge. 
debt to pltfs. but interest was paid to them. 
On the death of the tenant for life the appointees 


payment forthwith after decree of 
principal, interest, & the costa of an 
undefended action at law against them 
upon their covenant, to be disc 
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of the leasehold house obtained a transfer to them: 
selves from the mtgee. of the remaining mtge. 
debt of £400, & of the premises, but subject to the 
equity of redemption, & they also obtained the 
title deeds. Pltfs. advanced the £600 out of trust 
money :—Held: (1) the mtge. was not discharged, 
but was kept alive to the extent of £600; (2) the 
doctrine of subrogation applied to the case, & 
pitfs. had a right to stand in the shoes of the 
trustees of the settlement.—PATTEN v. BonpD 
(1889), 60 L. T. 583; 387 W. R. 873. 

Annotations :—As to (1) Apld. Chetwynd v. Allen, (1899] 

1 Ch. 353; Butler v. Rice, [1910] 2 Ch. 277. 

1275. ——_ Charge on both properties in 
first mortgage.|—C. being entitled as a trustee for 
his wife to property X. & beneficially to property 
Y., mortgaged both properties, with the consent 
of his wife, to T. to secure £2,000. C. afterwards 
requested M. to lend him £1,200 to pay off an 
existing mtge. on X., promising to transfer the 
mtge. to him, but without disclosing the fact that. 
X. belonged to his wife or informing him of the 
amount of, or that Y. formed part of the security 
for, the first mtge. M. advanced the £1,200, & 
C. applied £1,000 of that sum in paying off part. of 
the £2,000 owing to T., & afterwards executed a 
mtge. of X. to M. to secure the £1,200 so advanced 
by him:—Held: (1) when M. advanced the 
£1,200 on the above promise by C., & the £1,000 
was applied in part payment to T., the charge on 
both X. & Y. was kept alive in equity in favour of 
M.; (2) M. did not lose the benefit of his charge by 
taking the equitable mtge. executed by C. on X.,, 
the charge thereby given not operating as a release 
or extinguishment of the prior charge & there being 
no reason for presuming a merger of the securities. 
—CHETWYND v. ALLEN, [1899] 1 Ch. 3533 68 
Il. J. Ch. 160; 80 1. T. 1103; 47 W. RR. 2003 43 
Sol. Jo. 140. 

Annotation :-— Aas to (1) Apld. Butler v. Rice, (1910) 2 Ch. 277. 

1276. Mortgagor ignorant of payment—Security 
kept alive.|— Mrs. It., the wife of C. L. R., was the 
owner of a leasehold house in Bristol & of pro- 
perty in Cardiff, which were together subject to 
a charge in favour of a bank to secure £450 & 
interest, & the title deeds of both properties 
were deposited with the bank. Mr. KR. asked 
pitf. to lend him £450 for the purpose of paying 
off the mtge. Pltf. thought the mtged. property 
belonged to Mr. Rt. & did not know of the Cardiff 
property, & he agreed to advance the money upon 
having a legal mtge. for £3V00 on the Bristol pro- 
perty & a guarantee of £150 by Mr. & Mrs. R.’s 
solr., who was to hold the deeds for him in the 
meantime. Mrs. R. did not know of this trans- 
action. The money was paid & the deeds of the 
Bristol property were now in the custody of the 
solr. as stakeholder. Mrs. R. refused to execute 
a mtge. in favour of pltf., & he brought this action 
against her, her husband, & the solr., for a declara- 
tion that he was entitled to a charge on the Bristol 
property for £450 & interest. The question was 
whether the mtge. must be presumed to have been 
kept alive in the pltf.’s favour :—Held: on the 
facts, it must be presumed that pltf. intended to 
keep the charge alive in his own favour.—BUTLER 
v. Rick, [1910] 2 Ch. 277; 791. J. Ch. 652; 1038 
L. T. 94. 





from further liability, & to an assign- 1 yayee.}—-WALCOTT v. CONDON (1853), 6 


ment of p)tf.’s securities upon payment | Ir. Jur. 15.—IR. 
of any costs he might have against the 
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Presumption as to merger.|—See Part XIV., 
Sect. 4, sub-sect. 2, G., post. 


SUB-SECT. 13.—ASSURANCES FOR CHARITABLE 
PURPOSES, 


See CHARITIES, Vol. VIII., pp. 267-270, Nos. 
293-314, 325-351. 


Sus-secr. 14.—Stramp Dury. 

See, now, Stamp Act, 1891 (c. 89), 8. 62, Sched. I. ; 
Law of Property Act, 1925 (c. 20), 8. 112; &, 
generally, REVENUE. 

1277. Transfer with further advance—Old equity 
of redemption extinguished.|—By an indenture in 
1877, after reciting that by a mtge. in 1872, 
W., the mtgor., had conveyed certain heredita- 
ments to secure £350 lent to him by the mtgees. 
with a proviso for redemption on payment: of the 
£350, it was witnessed that in consideration of 
£350 paid by S. to the mtgecs. at W.’s request in 
satisfaction of all moneys owing upon the recited 
mtge., the receipt of which £350 the mtgees. 
acknowledged, & therefrom released S. & W., 
& also in consideration of £120 paid by S. to W., 
the mtgees. conveyed & released, & W. released 
‘ confirmed to S. in fee, the hereditaments dis- 
charged from the said proviso for redemption ; 
with a proviso for redemption on payment by W. 
to S. of the two sums of £350 & £120, making 
together the sum of £470, & a covenant by W. for 
payment thereof to S.:—Held: though there was 
no formal assignment of the old debt of £350 & 
though that debt & the old equity of redemption 
were extinguished, the indenture of 1877 was as to 
the £350 in substance aw ‘transfer of a metge.’’ 
within Stamp Act, 1870 (c. 97), sched. was there- 
fore liable to be stamped as a transfer, with a 
further ad valorem duty on the fresh advance of 
£120, & was not liable to be stamped as a‘! mtge.”’ 
for £470.—WaLK tv. INLAND REVENUE COMRS, 
(1S79), J Hx. D. 270; 48 1. 3.Q. B. 574; 411. T. 
1605; 27 W. RR. O16. 


Annotations :--Folld. Humphreys v. 1. R. Comras. (1899), 
sto. T. 190. Refd. (itv of London Brewory Co. 9. 


1. R. Comrs. (1898), 78 lL. TT. 39 

1278. Transfer of balance of mortgage—Old 
equity of redemption extinguished.|—]]UMPHREYS 
v. INLAND RievieNUE Comns., No. 608, ante. 

Mortgage to friendly society.|-—See VRinnDLy 
SocietTis, Vol. XAXV., p. 205, No, 47. 


Sun-sectT. 15.—OTHER CASES, 


1279. Mortgagee joining in transfer to pass legal 
estate—Liability on covenants.;—A mtgee. joining 
for the sake of passing the legal estate only is to 
be held as strictly to his covenant as any other 
covenantor.—-CLIFFORD v. HOARE (1874), L. R. 9 
©. P. 362; 46 L. J.C. P. 225; 30 L. TT. 465; 22 
W. RR. 828. 

Annotations :—Mentd. Sketchley v. Berger (1893), 69 L. T. 
764; Strick v. City Offices Co. (1906), 22 T. L. R. 667; 
Pettey v. Parsons, [1914] 2 Ch. 653. 

1280. Security with proviso against assignment 
—Subsequent assignment by transferee—Lloyd’s 


money, he would pay the same :— 
Held: this did not constitute him a 


surety.—-CLARKE v. BEST (1860), & Gr. 
7.--CAN. 


other afties.—TaYLOR vc. SHARP 

(1885), 2 Man. L. R. 35.—CAN. t. Transferor covenanting to pay on a. Effect of misrepresentation. — 

default.}—On the transfer of a mtge. No estate passea by assignment.J— 

r. Assignee of mortgaged property the mtgee. covenanted that {f default Hercumer v. ELLIOT (1887), 14 O. R. 
—Trustee for person paying off mort- were made {n payment of the mtge. 7 N. 


J.—VOL. XXXV. 


co 
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Sect. 1.—Transfer: Sub-sect. 15. Sect. 2: Sub-sects. 
1&2. Sect. 3: Sub-sects. 1,2 & 3.] 


bond.|—SAMUEL Montacu & Co. v. WESTON, 
CLEVEDON & PORTISHEAD LiGut Rys. Co. (1903), 
19 T. L. R. 272. 
Mortgage insurance policy.|—Sce INSUR- 
ANCE, Vol. XXI1X., p. 420, No. 3278. 

Transfer to company taking land under com- 
pulsory powers.|—See COMPULSORY PURCHASE, 
Vol. XI., p. 250, No. 1536. 





Sect. 2.—SUB-MORTGAGE. 
SUB-SECT. 1.—RIGHTS AND LIABILITIES OF 
THE MORTGAGEE. 


See, now, Law of Property Act, 1925 (c. 20), 
ss. 85, 86, 136, Scheds. J., VII. (4), VIII. (4). 

1281. Right to sub-mortgage.)—It is admitted 
that the mtgee. may create such estates as he 
pleases ; he may convey, by way of sub-mtge. to 
whom & in as many parcels as he pleases (LORD 
HERSCHELL).—TAYLOR v. RUSSELL, [1892] A. C. 
244; 611L. J. Ch. 657; 66 L. T. 565; 41 W. R. 
48; 8T.L. R. 463; 36 Sol. Jo. 379, I. L. 


Annotations :-—Mentd. Powell v. London & Provincial Bank, 
[1893] 1 Ch. 610; London & earls Banking Co. v. 
Goddard, (1897] 1 Ch. 642; Taylor v. London & County 
Ranking Co., London & County Banking Co. v. Nixon, 
{1901 [2 Ch. 231. 


I 
1282. Right to insist on recovery of money due 


from mortgagor.|—One assigning a mtge. in order 
to secure his own debt isin the situation of a surety ; 
& may insist upon proceedings for the recovery of 
the money due, unless his creditor, the assignec, 
will relieve him from all claim beyond what the 
mtge. may produce.—GURNEY v. SEPPINGS (1846), 
2 Ph. 40; 1 Coop. temp. Cott. 12; 15 L. J. Ch. 385 ; 
71a. T.O.8S. 317; 47 E.R. 719, L. C. 

Right to pledge security..—See BANKERS & 
BANKING, Vol. 111., pp. 271-275, Nos. 844~857. 


SuB-spcr. 2.—RIGHTs AND LIABILITIES OF 
TH SuB-MORTGAGER. 


Sec, n0w, Law of Property Act, 1925 (c. 20), 


ss. 85, 86, 136, Scheds. I., VII. (4), VIII. (4). 
1283. Exercise of power of sale—Bankrupt mort- 
gagee—-Equity of redemption purchased by bank- 
rupt—Right to sale of whole interest.)—Bkpt. 
having a mtge. term deposited the mtge. deed with 
a party, by way of equitable mtge., & afterwards 
purchased the equity of redemption :—Held: the 
whole of bkpt.’s interest in the property must be 
sold, & his assignees join in the conveyance to the 
purchaser.—e Watrs, Ex p. TUFFNELL (1834), 
1 Mont. & A. 620; 4 Deac. & Ch. 29, Ct. of R. 
1284. ——_-~ ——— Prior inquiry as to amount 
of original mortgage debt.J]—A person, to whom 
estates are mortgaged to secure the balance due 
from timc to time on an account current, mortgages 
his interest under this mtge., & becomes bkpt. 
The sub-mtgee. cannot have an order for sale of 
the original mtge. debt, without a preliminary 
inquiry as to its amount. In such a case, it is 
not necessary to give notice of the sub-mtge. to 
the original mtgor., to take the mtge. debt out of 
the order & disposition of the original mtgee. 


PART VIII. SECT. 8, SUB-SECT. 1. 


b. General rule.}—-The personal re- 
resentative of a deceased mtgec. 
8 ontitled to the mtge. money, but the 
mtgor. is entitled to redeem upon pay- 
inent to the real representative.— 


A’B. 1.—AUS. 


WALDUCK v. COLGIN (1868), 5 W. W. & 


oc. Sale of mortgage by executor.)-— 
An exor. holding a mee: given to 
testator, sold & assigned it, ta. 
purchases: promissory notes payable 
himeelf or order :—Held : 


MortTGAGE. 


Pending the enquiry the sub-mtgee. was permitted 
to enter a claim for the full amount.—Re WRIGHT, 
ze P: oe (1841), 1 Mont. D. & De G. 550, 

e a) e 
Annotation :—Refd. Re Richards, Humber v. Richards 

(1890), 45 Ch. D. 589. 

1285. ——— Form of order for sale.|—Re VAv- 
GHAN, Ex p. POWELL (1847), De G. 405. 

1286. Sub-mortgagee takes subject to equities.|— 
COOKELL v. TAYLOR, COLLETT v. PRESTON, PRESTON 
v. COLLETT, No. 1236, ante. 

1287. No notice given to mortgagor.|— 
NORRISH v. MARSHALL, No. 1234, ante. 

288. -]—The bankers, who took an 
equitable mtge. by way of deposit of this mtge. to 
G., not having given notice, the mtgees. are bound 
by the subsequent transactions between the mtgor. 
& the original mtgee. in relation to that mtge. 
(LORD WESTBURY, C.).—REEVE v. WHITMORE, 
MARTIN v. WHITMORE (1863), 4 De G. J. & Sm. 1; 
3 New Rep. 15; 33 L. J. Ch. 68; 9L. T. 311; 9 
he N. S. 1214; 12 W. R. 1138; 46 E. R. 814, 


e ©. 

Annotations :—Mentd. Brown v. Bateman (1867), lL. R. 2 
Cc. P. 272; Cole v. Kernot, Thompson v. Cohen (1872), 41 
L. J. Q. B. 221; Re Waugh, Kz p. Dickin (1876), 4 Ch. D. 
627, n.; Loatham v. Amor (1878), 47 L. J. Q. B. 581; 
Reeves v. Barlow (1884), 12 Q. B. D. 436; Church +. Sage, 
Froy, Claimant (1892), 67 L. T. 800; Re Lind, Industrials 
Finance Syndicate v. Lind, [1915] 2 Ch. 345; National 
He ere a Union Bank of England v. Charnicy, (1924) 


1289. -]—DE LIsLE v. UNION BANE OF 
ScoTLAND, No. 1240, ante. 
-.]—See Sect. 1, sub-sect, 9, ante. 

















Sect. 3.—DEVOLUTION ON DEATH. 
SUB-SECT. 1.—DEVOLUTION ON PERSONAL 
REPRESENTATIVE. 
See, now, Administration of Estates Act, 1925 
(c. 23), ss. 1, 3 (1) ii. 


SuB-SECT. 2.—IN WHAT FORM DEVOLVING. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 1-3. 

1290. Devolves as personalty.|—Mtge. money 
decreed to the exor. & not to the heir.—STANLEY 
». MANDESLEY (1665), 1 Rep. Ch. 254; 21 EK. R. 
565. 

1291. ——-.]—OWEN v. WHITE (1667), Freem. 
Ch. 126; 3 Rep. Ch. 20; 22 H.R. 1102. 

1292. Limitation to heir.J—PAWLETT 1. 
A.-G., No. 854, ante. 

93. .|}—RIGHTSON v. OVERTON 
(1677), Freem. Ch. 20; 2 Eq. Cas. Abr. 429; 22 
KE. R. 10380, L. C. 

1294. ——.]|—TURNER v. TURNER (1679), 
2 Rep. Ch. 154; 21 E R. 644. 

1205. —— No entry by mortgagee.|—GorcE 
(LORD) ». DILLINGTON (1667), 1 Rep. Ch. 279; 21 


EK. R. 572. 
pay inceneat :—Consd. Thornborough v. Baker (1675), 3 
1296. J—YATE v. HOOKE (1669), 2 
Rep. Ch. 39; 21 E. R. 610. 
1297. -]—SMITH v. SMOULT (1668), 1 Cas. in 
Ch. 88; 22 E. R. 708. 


























issue of plene administrarit, this in law 

amounted to a receipt of the original 

debt, making the exor. chargeable with 

the mtge. as an asset in possession.— 

ng the MACBETH r. MacBETH (1867), 26 U. C. 
R. 549.---CAN, 


upou an 
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1298. -]—The exor., not the heir, of a mtgee. 
in fee, is entitled to the money secured by the 
mtge.—THORNBOROUGH v. BAKER (1675), 3 Swan. 
628; 2 Eq. Cas. Abr. 428; 1 Freem. Ch. 143; 1 
Cas. in Ch. 283; 36 E. R. 1000. 

Annotations :-—Folld. Tabor v. Tabor (1679), 3 Swan. 635: 

Taber v. Grover (1698), 2 Freem. Ch. 227. 

1299. After forfeiture.|—A mtge. in fee, & 
forfeited, & the mtgee. in possession ; the money 
was decreed to be still the personal estate of the 
mortgagee, & must go to his administrator.— 
Noy v. BESUSTANE (1677), Cas. temp. Finch 305 ; 
23 E. R. 1673; sub nom. Noy v. Enmis, 2 Cas. in 
Ch. 220. 

1300. ———- ——.]—LITTLETON'S 
Vent. 351; 86 KE. lh. 480, L. C. 
Amon :—Mentd. Chester v. Chester (1730), 3 P. Wms. 


1301. .|—A forfeited mtge. in fee 
decreed to be personal estate, & to belong to the 
exor., & not to the heir.—-CANNING v. HICKS (1686), 
1 pee 412; 2 Cas. in Ch. 187; 23 E. FR. 553, 
L. C. 

1302. ——.]—A mtge., though forfeited, & 
though the heir buys in the equity of redemption ; 
& though no defect of assets, yet shall go to the 
exor. But had the heir been in by descent of such 
forfeited mtge. when he bought the equity of 
redemption, & no defect of assets, equity would not 
take it from him.—FIsK v. Fisk (1690), Pree. Ch. 
11; 2 Eq. Cas. Abr. 429; 24 E.R. 6. . 

1303. -]—Money due on a mtge. in fee, paid 
to the heir of the mtgee., was recovered from him 
by the exor.—TABOR 1. TABOR (1679), 3 Swan. 636 ; 
30 KE. R. 1008. 

1804. J—Rentcharge in fee, subject to 
redemption, devised, the mtge. money is paid. 
Decreed, the administrator to have it, & not the 
heir.—STEWKLEY v. HENLEY (1679), 2 Rep. Ch. 
166; 21 KB. R. 647. 

1305. Equity released to heir.]|—Mtyor. 
releases to the heir of the mtgee. in fee, yet the 
exor. or administrator of the mtgee. shall have the 
benefit of the mtge. though there are no debts. 
So if a mtgee. in fee dies, & the mtgor. will not 
redeem; yet. the exor. or administrator of the 
mtgee. shall have the benefit of the mtge. So he 
shall, though the mtyge. be foreclosed, or be of 8¢ 
ancient a date as not to be redeemable, unless the 
mtgee. be in the actual possession.---AWDLEY 
AWDLEY (1690), 2 Vern. 1925 28 1. RR. 725. 
Annotations :—Apld. Jte Loveridge, Drayton v. Loveridge, 

[1902] 2 Ch. 859. Mentd. A.-G. v. Ailosbury (1887), 12 

App. Cas. 672. 

1306. J—Fisk v. Fisk, No. 1302, ante. 

1307. J—A mtge. in fee, though two 
descents cast, & though more due upon it than the 
value, & though the mtgor. by answer says he will 
not redeem ; yet it shall go to the exor., & not to 
the hcir, the equity of redemption not being fore- 
closed, or released.—TABOR v. GROVER (1699), 2 
Vern. 367; 1 Eq. Cas. Abr. 273, pl. 1; 23 E.R. 





1ASE (16381), 2 
































831; sub nom. TABER v. GROVER, Freem. Ch. 
227. 
1308. ——.]—Mtges. of lands to secure advances 


& moncy paid into ct. for redemption by a subse- 
quent mtge. treated in equity as a chattel & passed 
to administrator.—FARREL v. WHITE (1701), 
Colles. 146; 1 E. KR. 223, H. L. : 
1309. Although redemption improbable. ;— 
A party died in 1830, having vested in him a 
mtge. in fee, & the lapse of time & circumstances 
were such, as to render it very improbable that any 
party could now establish any right to the equity 
of redemption :—Held: nevertheless, the widow 
was not entitled to dower.—-FLACK v. LONGMATE 
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ads 8 Beav. 420; 5 L. T. O. S. 35; 50 E. R. 


“Annotation :-—Apld. Re Loveridge, Drayton v. Loveridge, 
[1902] 2 Ch. 859. Deere one 


1310. -]—Order made on a claim that the 
money to be received in respect of mtges., forming 
par of the personal estate of an intestate, should 

e got in by the administrator, & divided from 
time to time by him among the parties interested. 
—BULLIVANT v. BELLAIRS (1851), 20 L. J. Ch. 
549; 18L.T. 0.8. 24. | 

1311. ——— Mortgagee intestate in possession— 
Equity statute barred after death of mortgagee.|— 
Where a mtgee. of freeholds enters into possession 
of the mtged. land. & dies, leaving all his property 
to his widow for life but otherwise intestate, & the 
possession is continued by the widow, who is not 
solely entitled to the mtge. debt, until the equity 
of redemption is barred by Real Property Limita- 
tion Act, 1874 (c. 57), the mtged. land passes as 
personalty to his next of kin. 

The estate in the land descended to the heir, but 
at the moment of testator’s death the heir was, 
as it appears to me, only a trustee for the legal 
personal representative who was entitled to the 
debt & to the beneficial interest in the land in 
respect of the debt (BUCKLEY, J.).—-Re LOVERIDGE, 
DRAYTON v. LOVERIDGR, [1902] 2 Ch. 850; 7! 
L. J. Ch. 865; 87 1. T. 29045 51 W. R. 2823 46 
Sol. Jo. 701. 

Devolution as an immovable.|—See CONFLICT OF 
Laws, Vol. XI, pp. $40- 342, Nos. 290-301. 





SUB-SECT. 3.—EFFECT OF DEVISE OF 
LAND. 

1312. Bequest by mortgagee in possession. — 
With limitations applicable to realty—Passes as 
realty.;,—A man having mtges., one of which was 
a mive. in fee of lands in D. on which he had 
entered, devises those lands to his two daughters 
& their heirs, & the other mtges. to them, their 
exors., etc.; one of the daughters dies. Wer 
share of the land in ]). shall go to the heir & not to 
her administrator, for testator might intend those 
lands to pass as real estate to his daughters, though 
as between him & the mtgor., they were but a 
mtge.—-Noys v. MORDAUNT (1706), 2 Vern. 581, 


i Pree. Ch. 2653; 23 H.R. 078; sub nom. Noyes v. 


MoRDANT, Gilb. Ch. 2. 

Annotations :-—Refd. Kirkham ». Smith (1749), 1 Vos. Sen. 
258: Lewis v. King (1789), 2 Bro. C. C. 600. Mentd. 
Manxell v. Maunsell (1732), Cas. femp. Tabb. 252; Horvey v, 
Dosbouverle (1735), Cas. temp. Talb. 130; Streutteld ». 
Streat field ( 1735), Cas. temp. Talb. 176; Jenkins 9. 
Jonking (1736), Boelt’s Sup. 250; Burgoyne », Benson 
(1738), West temp. Hard. 340; Lilovellyn v. Mackworth 
(1740), Barn. Ch. 445; Walpole ». Conway (1740), Barn. 
Ch. 163; Incledon vw. Northcote (1746), 3 Atk. 430; Ayres 
», Willis (1749), 1 Vox. Sen. 230; Goodwyn v. Goodwyn 
(1749), 1 Vos. Sen. 226; Hoarle ov. Greenbunk (1740), 3 
Atk. 695; Boughton vr, Boughton (1750), 2 Vos, Son. 12 ; 
Kast vo. Cook (1750), 2 Vos. Sen. 30; Archor». Pope (1754), 
2 Vor. Sen. 5235; Clark v. Guise (1755), 2 Vex. Sen. 617; 
Moore v. Moore (1755), 2 Ves. Sen. 596; Forrester »v, 
Cotten (1760), Amb. 388; Arnold v. Kompstoad (1764), 
Amb, 466; Villareal ». Galway (1769), Amb. 682; Fran 
vw. Stundish (1772), 15 Vos. 391, no; Willlama v. Willams 
(1782), 1 Bro. ©, C. 152; Devese v. Vortet (1785), 1 Cox, 
Kq. Cus. 188; Stratton ». Best (1791), 1 Vers. 285; 
Finch «. Finch (1792), 1 Ves. 544; Whistler v. Webster 
(1794), 2 Ves. 367 ; Broome». Monck (1805), 10 Ves. 597 ; 
Thellusson vo. Woodford (1506), 13 Ves. 209; Rancliiffe x, 
Parkyns (1818), 6 Dow. 149; Grotton v. Haward (1819), 
1 Swan. 409; Halford v. Dillon (1820), 2 Brod. & Bing. 12; 
Couper v. Cooper (1874), L. R. 7 H. Lu. 53 ; He Vardon’s 
Trusts (1884), 28 Ch. D. 124; He Do Burgh Lawson, De 
Burgh Lawson v. De Burgh Lawson (1885), 53 L. T. 522; 
Re Anderson, Pegier v. Gillatt, (1905) 2 Ch. 70; He 
Hancock, Hancock v. Pawson, (1905) 1 Ch. 16; Pitman 
v. Crum Ewing, (1911) A. C. 217. 


1313. 4 ier W.., being seised & 
possessed of considerable freehold, copyhold, & 
co 2 
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leasehold estates in the county of H., & in 

possession, as mtgee., of certain leasehold houses 

at K. in the county of M., but having no other 
property in the said county of M., & having other 
estates vested in him as mtgee., besides those at 

K., makes his will, devising ‘all his freehold, 

copyhold, & leasehold messuages, etc. in the county 

of H., & in the town of K.,’’ to A. W. for life, &, 
after her death, “‘ all & singular other his freehold, 
copyhold, & leasehold messuages,’”’ etc. in the 
countics of H. & M., or elsewhere, to WH. W. & 
A. T. for their joint lives, &, after their several 
deceases, ‘‘ all the said freehold, leasehold, & copy- 
hold messuages,” etc. unto & equally among their 
children ; & gives to A. W. “ all the residue of his 
real estate not before disposed of, & all other his 
estates & interests whatsoever, vested in him as 
mtgee., or trustee,” etc. ‘‘ & all the residue of his 
personal estate, ready money, & securities for 
money,’ etc. subject to the payment of debts & 
legacies :—Held : the mtged. premises at K. passed 
under the devise of all the freehold, copyhold, & 
leasehold messuages, etc. in the county of H., in 

the town of K.—Woopunovusk v. MEREDITH (1816), 

] Mer. 450; 35 EB. R. 789. 

Annotations :—Distd. Bowen v. Barlow (1871), L. R. 11 Eq. 
454; de Clowes, [1893] 1 Ch. 214. Apld. He Carter, 
Dodds v. Pearson, [1900] 1 Ch. 801. 

1314. Includes mortgage debt. |— 
A mtgee. of two frechold houses & a stable entered 
into possession of the mtged. property in Nov. 
1897, after the bkpcy. of the mtgor. & died in June, 
1899, having devised & bequeathed all his real & 
personal estate to his widow & appointed her sole 
extrix. of his will. The widow proved the will & 
remained in possession of the mtged. property until 
her death in July 1899. By a codicil made on 
July 3, she disposed of it as follows: ‘‘ 1 devise 
. . - my two houses & stable... to my friend 
J. D. in fee simple ’’; & she gave her residuary 
estate to P. It was admitted that the disposition 
in the codicil applied to the mtged. property. 

On a summons taken out by J. D. for the deter- 
mination of the question whether he was entitled 
to the moneys secured on the houses & stable, or 
whether these moneys formed part of the widow’s 
residuary estate which was given to P. :—Held: 
the gift in the codicil passed to J. D. all the interest 
of the widow in the mtged. property, & he was 
entitled to the moneys secured thereon.—Jte 

JARTER, DODDS v. PEARSON, [1900] 1 Ch. 801; 69 

lL. J. Ch. 426; 821.7. 526; 48W.0 

_« dte Richards, Jones v. Rebbeck (1921), 

90 L. J. Ch. 298. 

1815. Bequest after decree of foreclosure nisi— 
Treated as realty—Passes as realty.|—-The mtgee. 
devises a mtge. of which he had got a decree of 
foreclosure nisi, by the name of his other freehold 
estate in A., this mtge. being devised as real 
estate, shall not go in satisfaction of a less debt, 
but if assets are deficient, shall be considered as 
personal estate, for payment of debts. 

The lands in mtge. being devised as real estate 
should be considered as such between the devisor 
& devisce (LORD KiNG, C.).—GARRET v. EVERS 
(1730), Mos. 364; 25 E.R. 441, L. C. 

1316. Testator entitled as reversioner of mort- 
gaged premises—Bequest passes proprietary in- 
terest-—Not mortgage debt.|—The lessee of a term 
of years in four houses assigned the term, by way 
of mtge., to the owner in fee, of the immediate 
reversion, who afterwards devised the houses by 
the description of '‘ my freehold houses Nos. 5, 6, 7, 
& 8, Stock Street,” & was at the time of his death 
in possession as mtgee. :—Held;: the mtge. debt 
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did not pass under the devise, but formed part of 
testator’s persona] estate.—BOWEN v. BARLOW 
(1872), 8 Ch. App. 171; 42 L. J. Ch. 82; 27 L. T. 
733; 21 W. R. 149, L. C. 

1317. Sale after date of bequest—Subsequent 
reconveyance by way of mortgage—-Mortgage debt 
does not pass.|—Testator, being absolutely entitled 
to a freehold estate, specifically devised it to H. 
Afterwards he sold the estate to a purchaser, & on 
the following day the property was reconveyed 
to him by way of mtge. for securing part of the 
purchase-money which was allowed to remain 
charged on the estate :—Held: the sum secured 
by the mtge. did not pass to the specific devisee.— 
Re CLOWEs, [1893] 1 Ch. 214; 68 L. T. 895; 41 
W. R. 69; 37 Sol. Jo. 25; 2R. 115, C. A. 


Annotations :—Distd. Re Carter, Dodds ©. Pearson, [1900] 
1 cn. 801. Refd. Zt0e Bick, Edwards v. Bush, (1920) 1 Ch. 


1318. ——.| — Testator bequeathed 
leasehold property by his will & subsequently sold 
it, advancing part of the purchase-money to the 
purchascr & taking a mtge. to secure the same. 
He afterwards made a codicil confirming his will, 
but made no mention of the leaschold property :— 
Held: the mtge. debt did not pass to the legatee 
of the leasehold property.—Re RICHARDS, JONES 
v. REBBECK (1921), 90 L. J. Ch. 298; 124 L. T. 
597; 65 Sol. Jo. 342. 

Bequest of mortgage debt.|—See Sub-scct. 4, post. 








SUB-SECT. 4.—EHFFECT OF BEQUEST OF 
MORTGAGE DEBT. 


ee now, Law of Property Act, 1925 (c. 20), ss. 
5-120. 

1319. Specific bequest of debt—Carries land.]— 
Mtge. is a charge upon the land, & whatever words 
in a will would give the money, will carry the land 
along with it.—MARTIN d. WESTON v. MOWLIN 
(1760), 2 Burr. 969 ; 97 E.R. 658. 


Annotations :—Distd. Doe d. Freestone ». Parratt (1794), 
5 Term Rep. 652 ; Woodhouse vr. Meredith (1816), 1 Mer. 
450. Expld. Duffield ». Hlwes (1827), 1 Bli. N. S. 497. 
Mentd. oe d. Pye v. Bird (1779), 2 Wm. BI. 1301. 


1320. -|—Construction of a will, as 
passing an estate, originally a mtge., but fore- 
closed ; testator’s intention appearing to dispose 
of all his interest, though inaccurately mentioned, 
both as land mtged., & as money due on mtge. 

Will of mtgee. disposing of the money carries 
his interest in land.—-SILBERSCHILDT v. ScmmorTr 
(1814), 3 Ves. & B. 45; 385 KF. 

Annotations :—Retd. Re King’s Mortgage (1852), 5 De G. & 

Sm. 644; Heath v. Pugh (1881), 6 Q. B. D. 345. 

1321. .J|—Gift of a mtge. security for 
money will pass the fee, if the estate be mortgaged 
in fee.—RENVOIZE v. COOPER (1822), 6 Madd. 371 ; 
56 EK. R. 1133. 


Annotations :—Consd. Doc d. Guest v. Bennett (1851), 6 
Exch. 892; Re King's Mortgage (1852), 5 De G. & Sm. 
644. Folld. Hippen v. Priest (1862), 13 'C. B. N. 8. 308. 
Refd. Mather r. Thomas (1833), 6 Sim. 115. 


1322. Carries arrears of interest at date of 
death.]|—-Testator by his will bequeathed as follows 
‘To my son William | give all my interest & claim 
on household property in Percy Street etc. belong- 
ing to the successors of the late J. H. on which I 
have a mtge. of £1,500: also all my claims on the 
shops & houses situated etc. occupied by ete. 
likewise all moneys that I may have advanced for 
him at any time, to him his heirs & assigns for 
ever.’ At the time of testator’s death there were 
certain arrears of interest outstanding on the mtge. 
of £1,500 which were claimed from the son, pitt., by 
She furthermore claimed a sum 
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for repairs of the mtged. property done in testator’s 

lifetime :—Held : (1) the arrears of interest on the 

mtge. due at testator’s death passed with the 
principal to the son, & not to deft. as extrix. ; 

(2) deft. as extrix., & not pltf. was liable for the 

repairs done in the lifetime of testator.—GIBBON v. 

GIBBON (1853), 13 C. B. 205; Saund. & M. 94 «22 

L. J. C. P. 131; 20 L. T. O. S. 260; 175. P. 151; 

17 Jur. 416; 188 E. R. 1176. 

Annotations :—Generally, Mentd. Leidemann rv. Schultz 
1853), 14 C. B. 38; F >v. Smi 56 56: 
Schroder v. Ward (1 B63). 13 C BN BLO eee 
1323. Liability of legatee—For repairs to 

property done by testator.;}—GiBsRON 7. GIBBON, 

No. 1822, ante. 

1324. General bequest of all securities for money 
—Nothing to show intention to pass freehold estate. | 
—(1) Lands of which A. is mtgee. in fee will not 
pass under a general devise of all A.’s lands, if the 
devise be subject to uses which A. was not entitled 
to declare in respect of the mtged. lands. 

(2) A bequest by A. to B., his exors., administra- 
tors, & assigns, of A.’s stock-in-trade, ready money, 
& securities for money, debts, personal estates 
& effects, will not carry .A.’s legal estate in a mitge. 
in fee, although a trust be declared that B., his 
heirs, exors., administrators & assigns, shall 
invest the produce thereof, & of A.’s real estates, 
devised to B. by a separate clause, which does not 
uffect the mtged. property, in the purchase of land, 
to be conveyed to certain uses in strict settlement. 

The general rule is, that you must first have 
words sufficient to pass the mtge. property; 
secondly, that it must not be limited to uses 
inapplicable to such property. . . . You have not 
persuaded me that the words “ securities for 
money ” are sufficient to pass the estate in lands 
in mtge., where the limitation is to the legatee, his 
exors., administrators & assigns, & whereon the 
face of the will there is nothing which denotes an 
intention that under these words a freehold 
interest should pass (BAILEY, J.). 

(3) Mtgor. remaining in possession is the agent. 
of the mtgee. (BAILEY, J.).—-GALLIERS v1. Moss 
(1829), 9 B. & C. 267; 4 Man. & Ry. K. B. 268 ; 
7L.J.O0.8. K. B. 109; 109 E.R. 99. 

Annotations :—As fo (2) Distd. Fe Tyas, Er p. Barber (1832), 
5 Sim. 451; Mather v. Thomas (1833), 6 Sim. 115. N.F. 
Fe King’s Mortgage (1852), 5 Do G. & Sm. 644; Knight ». 
Robinson (1856), 2 K. & J. 503. Refd. Doe d. Guest v. 
Bennett (1851), 6 Exch. x92. 

1325. Coupled with trust for sale.|— Devise 
of all testator’s frechold estates & all his farming 
stock, ready money, bills, bonds, notes & other 
securities for money, & all the residue of his per- 
sonal estate to trustees, their heirs, exors., etec., 
in trust to sell his real estates, & to sell, get in & 
convert into money all his personal estate. will 
pass a mtge. in fee.—Re Tyas, xp. BARGER (1832), 
5 Sim. 451; 58 E. BR. 407. 

Annotations :—Refd. Ite King's Mortgage (1852), 5 De G. & 
Sm. 644; Knight v. Robinson (1856), 2K. & J. 503. 
1326. Subject to payment of debts.]— 

A residuary devise of all testator’s estate, personal 

& real, moneys & securities although made, subject 

to the payment of his debts, passes the legal cstate 

in premises of which testator was mtgee. in fee.— 

Re FIELD’s MorTGAGE (1851), 9 Hare, 414; 21 

L. J. Ch.175; 15 Jur. 1004; 68 E. R. 570. 

1327. -]—Testator, being a mtgce. of 
lands in fec, gave all his moneys, ‘“‘ securities for 
money,” & all his personal estate & effects to his 
wife, her exors.,administrators & assignsabsolutely, 
she paying thereout all his debts ; & he appointed 
his wife extrix. Testator’s heir at law was an 
infant. The mtgor. sold the estate. The mtgor. 
& the extrix. of the mtgee. petitioned the ct. 
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asking that the mtged. lands might be legally 

vested in the extrix. to enable her to convey in the 

place of the infant heir :-—Held: the legal estate 
passed to the extrix. by the will, & the ct. declined 
to make the order asked.—_Re KING’s MORTGAGE 

(1852), 5 De G. & Sm. 644; 16 Jur. 1158; 64 

E. R. 1281; sub nom. Re Kina’s EState, 21 L. J. 

Ch. 673. 

Annotations :—Folld. Re Walker's Estato (1852), 21 L. J. Ch. 
674. Apld. Krp. Cautley (1853), 22 L.J.Ch. 391. Folld. 
Knight r. Robinson (1856), 2 K.&J.503; Rippon v. Priest 
(1862), 13 C. B. N.S. 308. 

1328. ——.]—Testator devised to his wife 
& his friends L. & B., whom he also appointed 
extrix. & exors., ‘‘ al] that his copyhold estate, etc., 
& all moneys in the funds, & securities for money, 
debts on mtge., & all other his estate & effccts,” 
ete., subject to the payment of all his just debts 
& funeral & testamentary expenses, in trust for 
the wife for life, ete. Part of the property 
consisted of a mtge. in fee :—Held: the devisees 
took the fee in the mtged. land, notwithstanding 
there were in other parts of the will directions as to 
what the other two trustees were to do with the 
‘‘mtge debt’ after the decease of the wife. The 
legal interest. in land mortgaged in fee will pass 
under the words “ mtges. or securities for money.” 
~——RIPPEN vt. Priest (1862), 13 ¢. 1B. N.S. 308 ; 
32 I. J.C. P. 65; 9 Jur. N.S, 0405 143 E.R 
128. 

Annotation :—Folld. Garnham v. Skipper (1885), 53 L. T. 





1329. ——— Subject to payment of debts & 
legacies.J—Testator by his will in 1882, gave all 
his money, securities for money, houschold furni- 
ture, etc., & all other the rest & residue of his 
personal estate & effects, subject to the payment 
of debts & legacics, to his wife, her exors., adminis- 
trators & assigns absolutely :—Held: the legal 
estate of certain mtged. hereditaments, which was 
vested in testator at the date of his will, passed 
under the term ‘securities for money”; & the 
concurrence of testator’s heir was not necessary 
to make an effectual conveyance of the mtged. 
premises to a purchaser. Cialliers v. Moss, No. 
1324, ante, must be treated as overruled by subse- 
quent decisions.—K NIGHT ». ROBINSON (1856), 2 
K.& J. 503; 60 FE. RR. $8). 
vation :-—Refd. Martin v. Laverton (1870), L. R. 9 Hq. 

563. 


1330. ——-.]—By indentures of lease & release, 
A. mortgaged certain farms & lands to B. in fee. 
B., by will, after leaving an annuity charged on his 
real & personal estate, & other specific devises of 
real property, devised all his inessuages or dwelling- 
houses, buildings, chattels real, ready money, securi- 
ties for money, all debts owing & personal cstate 
of any nature or kind whatsoever, save what were 
thereinbefore otherwise disposed of, to two trustees 
& the survivor, their heirs, exors., administrators, 
& assigns, upon trust to invest so much of tho 
property as consisted of money, in the funds or 
real securities, & to pay the dividends, & also the 
rents & profits of the last devised chattels real, to 
C. for life; &, after his decease, to divide the 
residue, or transfer the securities then subsisting 
for the same, unto & among the children of C. 
equally, share & share alike :—Held: the legal 
estate in the premises comprised in the indentures 
of mtge. passed under B.’s will to the trustees 
therein named, by the devise of testator’s securities 
for money to them & their heirs; & therefore 
it passed to the mtgor., under a conveyance by the 
surviving trustee under the will, upon the payment. 
of the mtge. money & interest due thereon by such 
mtgor.— MATHER v. THomASs (1833), 10 Bing. 44 ; 
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6 Sim. 115; 3 Moo. & 8. 684; 2 L. J. C. P. 234; 
131 E.R. 82). 


Annotations :—Consd. Doe d. Guest v. Bennett (1851), 6 
iit 892; Re King’s Mortgage (1852), 5 De G. & Sm. 


1881. ——-.|—Testator, a mtgec. in fee of real 
estate, gave & bequeathed to A. & B. all & singular 
his household furniture, goods, plate, linen & 
utensils whatsoever, & all & every other his goods 
& chattels, stock, stock-in-trade, moncys, debts & 
securitics for money, & all & every other his 
personal estate & effects whatsoever & whereso- 
ever, upon trust to get in his debts & sell his 
personal estate, & hold the money arising there- 
from upon the trusts therein mentioned :—Held : 
under these words, the legal estate in the mtged. 
property passed to the trustees.—Re WALKER’S 
MsTATE (1852), 21 L. J. Ch. 674. 

1832. J—T. by her will gave all her 
‘“money & securities for money of every descrip- 
tion’ :—Held: (1) these words did not carry 
Bank of Ingland stock, shares in a canal co. or 
moneys invested on mtge. by & in the names of 
the trustees of the will of F., a prior testatrix, of 
whom T’. was sole extrix., & to whose estate T. was 
entitled as a residuary legatee subject to an 
outstanding unpaid Jegacy; (2) the same words 
carried (a) moneys which had been advanced on 
mtge. by F. herself, & allowed by her trustces for 
sixteen years after her death to remain invested 
on the same mtge.; & (b) moncys which had been 
advanced by F. on mtge., & on the mtge. having 
been paid off after her death had been received 
by one of her trustees as agent for T.—OGLE v. 
KNIPE (1869), L. R. 8 Eq. 434; 88 L. J. Ch. 692 : 
20 ],. 'T. 867; 17 W. 1. 1090. 


Annotations :-—As to (1 . Re ; 
Maitland (1896), 74 He rr rr : "he ‘utohinees cereals 
v. Hadden (1919), 88 L. J. Ch. 352; Ze Taylor, Taylor v. 
Tweedio (1922), 91 L. J. Ch. 801. Retd. He Pringle 
Walker ». Steuart (1881), 45 1. T. 11; ite Beavan, 
Rayner v, Raynor, [1904] 1 Ch 7.0" ent ener 
1833. ——-.]—A gift by will of all securities for 
money will pass the legal estate of mtges. held by 
testator.—-GARNHAM v. SKIPPER (1 885), as reported 
in, 63 L. I. 040. . 
1334. Bequest of moneys upon mortgage.]— 
A devise was as follows :—-'' I leave my wife R. HU. 
to receive all moneys upon mtges., & on notes out 
at interest, &, at my wife’s decease, I leave my 
niece, M. B. to bury my wife decently, & to pay all 
my wife’s debts, & to take all that remains of my 
property, land or personal property ” :—Held: 
the lands held by testator as mtgee. passed to the 
wife under the words “ all moneys upon mtges.””— 
Dox d. GuEst v. BENNETT (1851), 6 Exch. 892 ; 20 
{,, J. Ex. 823; 1565 E.R. 808. 
Annotations :—Distd. Ex p. Cautle 5 . J. Ch. ‘ 
Polld. . He Arrowsmith ee al ‘Re Thompeon rf $58 2 
de Je . . o Sh : 
Sm. 644; Knight o. Robinson ( 1e50) Kea 503. = 
_ 1835. .|—The gift by the will of a mtgee. 
in fce of estates on trust for sale, & of money on 
securities, does not carry the legal estate in the 
mtged. property.—K2 p. CAUTLEY (1853), 22 
1. J. Oh. 391; 1 W. R.158 3 sub nom. Re CANTLEY, 
17 Jur. 124. 


1336. |—B. gave all his real & personal 
estate & effects of what. nature or kind soever to 
C. upon trust to pay to his wife for his life the rents 
of his real estate & the interest on all sums due to 
him on mtges., bond, note or other security & 
after her death to get in all debts owing to him 
upon any security & pay the same over to other 
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persons. C. died intestate leaving E. his eldest 
son heir-at-law, a person of unsound mind & an 
infant :—Held: the legal estate in the mtged. 
property passed to C. & he wasa trustee & persons 
were appointed to convey the property comprised 
in the mtges. to the purchasers thereof under 

Trustee Act, 1850 (c. 60), sg. 3, 20.—Re ARROW- 

SMITH’S TRUSTS, Re THOMPSON (1858), 27 L. J. Ch. 

704; 3) L. T. O. S. 248; 4 Jur. N. S. 1123; 6 

W. RR. 642, L. JJ. 

Annotations :-—Mentd. Re Edwards, M'Neile v. Chambers 
(1879), 48 L. J. Ch. 233; Re J. M. (1898), 79 L. T. 459; 
He M., [1899] 1 Ch. 79. 

1337. Charge on estate not included.] 
A tenant for life of a real estate bequeathed all 
money due to him on mtge. :—Held: a charge on 
the estate of £10,000, to which testator was 
entitled & which was secured by means of a term 
vested in a trustee, did not pass as a mtge.— 
POULETT (EAkr.) v. Hoop (1866), 35 Beav. 234 ; 
35 L. J. Ch. 253; 138 L. T. 7838; 12 Jur. N. S. 
85; 14 W.R. 298; 55 EH. R. 885. 

Gifts for charitable purposes.|— See CHARITIES, 
Vol. VIII., pp. 267-270, No. 298-314, 325-351. 








SuB-SECT. 5.— EFFECT OF EXTINGUISHMENT 
OF EQUITY OF REDEMPTION. 


1338. Effect of foreclosure—Whether passing as 
realty—-Mortgagee not in possession.|—AWDLEY 
v. AWDLEY, No. 1305, arte. 





39. —— Land described as mortgaged 
property.]—SILBERSCHILDT v. ScuoTr, No. 1320, 
ante. 

1340. .}—An estate, which testator 











holds as mtgee., will not pass under a general devise 
of all Jands to uses in strict settlement although 
testator at the making of his will had obtained a 
decree for an account in a bill of foreclosure ; for 
the estate does not lose the quality of a imntge. 
until the final order of foreclosure. 

A devise of all lands which testator may hold in 
mtge. at his death, will not pass an estate which was 
held in mtge. by testator at the making of his will ; 
but as to which he had obtained a final order of 
foreclosure before his death. 

At the time of his will, the . .. estates were 
not mtges. for chattel interests ; they had become 
the fee simple estates of testator, by the order of 
foreclosure of Feb. 5,1807, & could not pass by 
any antecedent will (per Cunr.).—-THOMPSON v. 
GRANT (1819), 4 Madd. 438; 56 E. It. 767. 

1341. Foreclosure nisi.}] — GAKRET  v. 
Evers, No. 1315, ante. 

.|—See Part X., Sect. 2, post. 

1842. Before death of mortgagee.}] — 1.. 
was the mtgee. in fee of land of which he took 
possession in 1861. He remained in possession 
till his death in 1864. By his will he made his 
widow extrix. & tenant for life, & subject thereto 
died intestate, leaving 1. hisheir. The widow & I. 
were entitled to L.’s personalty. On L.’s death 
his widow took possession, which she retained until 
her death in 1900. I. died in 1880, having been 
of unsound mind ever since the death of L. He 
died intestate, & P. was his administrator & A. 
& X. were his coheiresses :—Held: (1) the mtgor. 
was statute-barred on Jan. 1, 1879, when Keal 
Property Limitation Act, 1874 (c. 57), 8. 7, came 
into force; (2) the one-half share of the land in 
which I. was beneficially interested vested in him 
as realty & descended on his death to his co- 
heiresses.—Re LOVERIDGE, PEARCE v. MARSH, 











Part I[X.—Ricuts aNp LIABILITIES OF THE MorRTGAGEE. 


[1904] 1 Ch. 518; 73 L. J. Ch. 15; 89 L. : 
52 W. BR. 138; 48 Sol. Jo. 33. momoee 

1343. Equity statute barred—After death of 
mortgagee.|—Re LOVERIDGE, DRAYTON v. LOVE- 
RIDGE, No. 1311, ante. 


SUB-SECT. 6.—MORTGAGE OF COPYHOLDS. 
See, now, Law of Property Act, 1922 (c. 16), 
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8s. 128 (1); Administration of Estates Act, 1925 
(c. 23), s. 1. 
_The mortgagor’s estate.]|—Sce CoprHoLps, Vol. 

AITI., pp. 114, 115, Nos. 1447-1454. 

The mortgagee’s estate.|—Sce CopyHOLDs, Vol. 
XIII., p. 115, Nos. 1457-1459. 

Right of lord to escheat—On death of mortgagee. ]} 
fare CopyHOLps, Vol. XIIL, p. 150, Nos. 1955- 

37, 


Part IX.—Rights and Liabilities of the Mortgagee. 


SEcT. 1.—RIGHT TO PROTECT SECURITY. 
SUB-SECT. 1.—AGAINST MorvTGaGon. 
A. As to Title. 
(a) Right to have Title Perfected. 

1344. Defective surrender of copyholds.]—A 
defective surrender of copyhold land for securing 
a sum of money, which was become void for want 
of being presented in due time, made good against 
a subsequent purchaser with notice. —BLENKARNE 
v. JENNENS (1708), 2 Bro. Parl. Cas. 278; 1 BE. R. 
943, H. Ii; affy. S. C. sub nom. JENNINGS Vv. 
Moors, 2 Vern. 609, L. C. 

Annotations :—Reid, Ross *. Army & Navy Hotel Co. (1886), 
34 Ch. D. 43. Mentd. Lo Neve v. Le Neve (1747), Amb. 
436; Dresser v,. Norwood (1863), 14 C. B. N.S. 574. 

_ 1345. Purchaser with notice.|—OxwiTH v. 

PLUMMER (1708), as reported in Gilb. Ch. 133 25 

E.R. 10, L. C. 

Annotations :-—Mentd. Jones v. Smith (1841), : 


Barnhart v. Greenshiclds (1853), 9 Moo. P, 
Holmes v, Powell (1856), 8 De G. M. & G. 572, 


Enforcement of covenant to surrender.]-— 

See COPYHOLDS, Vol. XIII., p. 115, Nos. 1460-1466. 

Seizure under bill of sale.|—- See BILLS OF SALE, 
Vol. VIL., pp. 135 et seq. 





Hare, 43: 
Cc. Cc. 18 


(6) Bight to Benefit of Title Subsequently Accrued to 
Mortgagor. 

1346. General rule.j—-The doctrine of the Ct. of 
Ch. is that if a man contracts to convey, or to 
mortgage, to scttle an estate, & he has not at the 
time of his contract a title to the estate, but he 
afterwards acquires such a title as enables him to 
perform his contract, he shall be bound to do so 
(LoRD CrANWORTH, (.).—SMirH v. OSBORNE 
(1857), G6 H. L. Cas. 375; 80 1, T. O. 8. 575 3 
Jur. N.S.11813; 6W.R.21; 10 BK. R. 1340, OL. 
Annotations :—Apld. Re Harper's Settimt., Willams 1. 

Harper, (1919) 1 Ch. 270. entd. Hie Keep’s Will (1863), 

32 Beav. 122; Ford v. Tynte (1865), 34 L. J. Ch. 452; 

Hurry v. Morgan (1866), L. RW. 3 Eq. 152; Fte Arnold's 

Trusts (1870), L. R. 10 Eq. 252; Waite v. Littlewood 

(1872), 8 Ch. App. 70; Jée Johnson, Hickinan ». William- 

son (1884), 53 L. J. Ch. 1116; Askew v. Askew (1888), 57 

.. J. Ch. 629; Re Bowman, Re Lay, Whytehead v. Boulton 

(1889), 41 Ch. D. 525; Powellv. Hellicar, 1919) 1 Ch. 138. 

1347. Defective title of mortgagor—Title subse- 
quently perfected.J}—A. & his wife being assignees 
of a lease, mortgage to B.; A. becomes insvlvent, 
é& the title not being good, C. who had the real 
title, in compassion to A.’s wife, makes a lease in 
trust for her. Decreed the trustees to make a new 
mtge. to B.—SEABOURNE v. POWEL (1686), 2 
Vern. 11; 23 E. R. 619. 

Annotation :-—Refd. Smith v. Osborne (1857), 6 H. L. Cas. 375. 


assurances under Land Titles Act, if 
applicable to a mtge. undor the Act, 
can be so by analogy only, & the mean- 
ing thereof would seem to be that after 
default the mtgor. will do any act or ‘ 


PART IX. SECT. 1, SUB-SECT. 1.— 
A. (a). 


ad. Covenant for further aasurance.) 
~The extended covenant for further 








1848. ———.]|—The covenants for title in a 
mtge. of a freehold estate, whether read in con- 
nection with the word ‘“ grant”? or not, do not 
amount to that precise averment that the mtgor. 
is seised of the legal estate which is necessary to 
create an estoppel as against him & persons 
claiming under him. 

A., by deed, purported to grant a freehold estate 
to B. by way of mtge. The deed contained no 
recitals, but there were the usual mtgor.’s 
covenants for title, including a covenant that the 
nitgor.’”? had power to grant the premises in 
manner aforesaid.” 

The mtge. was accepted by L. on the faith of 
certain forged title deeds produced & handed to 
him by A. At the date of the mtge. A. had not 
the legal estate nor any interest whatever in the 
property. Subsequently, however, A. acquired 
the legal estate & mortgaged it} to C.:—Held: 
inasmuch as the mtge. to B. contained no precise 
averment that A. was seised of the legal estate, no 
estoppel had been created in favour of B. as 
against C.—GENERAL FINANCE, MORTGAGE & 
Discount Co. v. LIBERATOR PERMANENT BENEFIT 
BuiLpina Socinry (1878), 10 Ch. D. 15; 49 L. T. 
G00; 27 W. RR. 210. 

Annotations :-—Refd. Low v. Bouverle, (1801] 3 Ch. 82; 
Onward Bldg. Soe. v. Stilthson, (1803) 1 Ch. 13 Willams 
” eae (1807), 77 L. Te. 700, Poulton v. Moore 
(1013), 88 L. J. K. B. 875. Mentd. Matthows v. Usher 
(1899), 68 L. J. Q. B. 988. 

1349. Mortgage of share under will—Validity 
of will disputed—Acquisition of similar share by 
mortgagor under deed of family arrangement.|-—— 
Re GREGORY, GASCOIGNE v. Gregory (1912), 134 
L. T. Jo. 106. 

Accretion to mortgaged property.)—See Part 
IV, Sect. 5, sub-sect. 4, ante. 


(c) Restraint of Dealings with Legal state. 


1350. Action to enforce equitable mortgage— 
Right to interim injunction.j|—In an action by an 
equitable mtgee. for sale or foreclosure the ct. 
granted an interim injunction to restrain dealing 
with the legal estate till the next motion day, on 
an ex gurte application by pltf.; there being 
ground for believing that defts. intended to part 
with the legal estate pendente lite —LONDON & 
CounTYy BANKING Co. v. LEW!s (1882), 21 Ch. D. 
490; 47 L. T. 501; 31 W. RR. 233, C. A. 


Annotatton :—Refd. Manchester Ship Canal Co. v. Man- 
chester Racecourse Co., (1901) 2 Ch. 37. 


execute any instrument necessary to 
porfect the security & support the mte. 
——RITCHIE v. EDMONTON MILLING Co. 
cane (1918) 1 W, W. R. 537.— 
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Sect. 1.—Right to protect security: Sub-sect. 1, B. 
& C.; sub-sect. 2, A., B., C. & D.) 


B. Preservation of Mortgaged Property. 

Right to repair by mortgagee in possession.|— 
Sce Part XVI., Sect. 2, sub-sect. 4, B., post. 

1351. Mortgage of tolls—Removal of toll gates 
by trustees—Under statutory powers.|—-Trustees 
of an Act of Parliament, & under a general Act, 
were empowered to remove any gates, toll houses, 
etc., as they should think fit; but so long as any 
money should be due on mige. of the tolls, the 
tolls should not be reduced without consent. The 
trustees determined on the removal of a certain 
gate, & a mtgee. of tolls filed a bill for an injunction 
to restrain them, but the motion was refused 
without costs. 

The trustees derive their powers from the Acts 
of Parliament, local & general, which Acts give 
them very enlarged discretion as to the erection 
& removal of gates. It would be a monstrous 
injustice were the ct. to decide that public trustees, 
aftcr having effected a security upon the tolls, 
should be thereby deprived of the powers granted 
to them, & which they are intrusted to exercise 
for the public bencfit. Pltf., if right in his view 
of the law, may proceed in that jurisdiction by 
mandamus if he thinks proper (TURNER, V.-C.).— 
CooPER v. COOPER (1852), 18 L. T. O. S. 204. 
Annotation :—Expld. Crowe v. Edleston (1857), 1 De G. & J. 


1352. .}—The trustees of a turnpike 
road called the Old Road, obtained Parliamentary 
powers to make another road called the New 
Road. The moneys to be received from the old 
roud were to be applied in discharge of interest 
upon debts secured upon the old road, then in the 
maintenance of the old road, & finally in reducing 
the principal of the debts. The moneys to be 
received from the new road were to be applied 
in making & keeping the new road, then in paying 
interest, & finally in reducing the principal moneys 
secured upon the new road. TPltf. lent the trustees 
£2,000 to form the new road, which was secured 
by mtge. of the tolls. The trustees of the old 
road were also trustees of the new road. The 
interest on the £2,000 was paid for some time, 
when the trustees alleged that the tolls of the 
new road were insufficient to pay the interest, & 
they declined to pay any more. They also 
removed some bars on the old road, & reduced 
the rate of the tolls. Upon bill filed by pltf. :— 
Held: (1) his mtge. extended over the tolls, both 
of the new & old road ; (2) he was entitled to an 
Injunction to restrain the trustees from reducing 
the tolls, but not, upon the evidence, from remov- 
Ing the toll gates.--CREWE (LORD) v. EDLESTON 
(1857), 1 De GA. & J. 98; 29 L. T. O. 8S. 2415 21 
J.P.570; 3 Jur. N.S. 1061; 44 EB. R. 657, L. JJ. 

1353, —-— Reduction of tolls by trustees.]— 
CREWE (LorD) v. EDLESTON, No. 1352, ante. 

1354, Mortgage of calls by company—Subse- 
quent call including mortgaged call.]}—A co. made 
a call on their shareholders, & then mortgaged the 
call to secure a debt. Before this call was fully 
paid by the shareholders, the co. was ordered to 


PART IX. SECT. 1, SUB-SECT. 1.-—B. 


e. Mortgage of land & mill — 
Removal of mill.)—A mtge. having 








pee ereoted oul — pn which was a | 240.—CAN, 
m saw-mill, the mtgor. was re- 
strained from romoving the machinery, g. Removal o 


although it was alleged that the pro- 
perty would still remain a sufficient 
security, for such removal would have 
saa re hatrtens poeracter of pas poe: 
o— N ® JOHNSTON ; 

Gr. 402.—CAN, ee 


fturn.J—J. 1. Casr 
v. BERARD 


f. Covenant against cutting timber— 
Right of mortgagee to bring trover.J— 
MANN 0. ENGLISH (1876), 38 U. C. R. 


house from mort- 
unction to compel re- 
HRESHING MACHINE 
Co. (Man.) (1911), 17 
WwW, L. R, 91.—CAN. 

h. Right to retain expenses out of 
proceeds of sale.}—Land Transfer Act, 


yaged premiacs— "4 


MorTGAGE. 


be wound up. A further call being necessary to 
pay the debts of the co., it was arranged that, in 
order to save the expense of bringing separate 
actions against each shareholder for the arrears of 
the first call, a new call should be made so as tb 
include the first call, & the further sum required. 
This was accordingly done. A contributory paid, 
on account of this new call, a sum which did not 
amount to what he owed in respect of the first 
call :—Held: there could be no apportionment, 
but the whole of the sum so paid belonged to the 
mtgees. of the first call—Re HUMBER JRONWORKS 
a a a FINANCE Co. (1868), 16 W. R. 
667, L. JJ. 


C. Benefit of Fire Insurance. 


Fire insurance generally.|—Sce INSURANCE, Vol. 
XXIX., pp. 305 ef seq. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 108 (3) (4). 

13855. Covenant by mortgagor to expend insur- 
ance moneys on reinstatement./—A lessee in 
possession is not entitled as against his mtgee. to 
a lien on the policy moneys for repairs done by 
him after a fire. 

A lessee who had covenanted to insure against 
fire in the joint names of himself & his lessor, 
with a proviso that the policy moneys should be 
expended in reinstating the premises, assigned 
them by way of mtge., with a power of sale under 
which the mtgee. sold. The mtge. deed did not 
notice the policy. The premises were subse- 
quently damaged by fire & were reinstated by the 
mtgee. On a claim filed by the mtgee. & his 
vendee, the mtgor. was decreed to deliver up the 
policy & join with the lessor in signing the receipt 
to the insurance office to enable the mtgee. to 
receive the money payable under the policy.— 
GARDEN v. INGRAM (1852), 23 L. J. Ch. 478; 20 


L. T. 0.8. 17, L. C. 

Annotations :—Distd. Lees v. Whiteley (1866), L. R. 2 Eq. 
148. Consd. Rayner v. Preston (1881), 18 Ch. D. 1. 
1356. 


J—(1) A. was the first mtgee. of 
Blackacre, & C. was the first mtgee. of Whitacre 
& the second mtgee. of Blackacre. A. & C. demised 
both properties together, reserving the whole rent 
to A. The parties did not seem to have observed 
the distinction between their rights in respect of 
the two properties. The ct. relieved C. from the 
mistake, by ordering A. to pay him an apportion- 
ment of the whole rent in respect of Whitacre. 

(2) In 1841 A. mortgaged a wharf to B., & 
covenanted to lay out the insurance money in 
rebuilding the premises. <A fire occurred in 1844, 
& A., having in 1845 purchased an adjoining slip of 
land, laid out the money in building, partly on 
both parcels. In 1846 A. mortgaged the slip to C. 
who had notice of the first mtge. The claim of B. 
to have the benefit of the expenditure of the insur- 
ance moneys on the slip was rejected by the ct.— 
HARRYMAN v. COLLINS (1854), 18 Beav. 11; 23 
L. T. O. S. 17; 18 Jur. 501; 2 W. BR. 189; 52 
BK. R. 5, L. JJ. 

1357. Covenant by mortgagor to insure—No 
covenant as to application of insurance money.|— 
Defts. assigned certain machinery by bill of sale 





1885, does not preclude a mtgee. from 
retaining out of the proceeds of a 
sale of the mtged. propery expenses 
incurred for the preservation of the 
rroperty.—-NATIONAL BANK OF NEW 
ZEALAND 0 BARCLAY (1899), 17 N. Z. 
L. R. 819.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


1357 i. Covenant by mortgagor to insure 
—WNo covenant as to application of insur- 


Part [X.—Ricurs anp LIABILITIES OF THE MORTGAGEE. 


to secure a sum of money advanced by pltf. The 


deed contained a covenant to insure but no 


provision for the application of the policy moneys 


in case of fire in liquidation of the mtge. debt. 
The machinery was burnt & defts. became bkpts. : 


—Held: pltf. had no claim to the benefit of the 


policy as against defts.—LEEs v. WHITELEY (1866), 
L, R. 2 Bq. 143; 85 L. J. Ch. 412; 14 L. T. 472; 
14 W. R. 534. 


Annotations :—Refd. Rayner v. Preston (1881), 18 Ch. D.1; 
Sinnott v. Bowden, [1912] 2 Ch. 414. (1881), 18 Ch. D. 1; 


SUB-SECT. 2.—AGAINST THIRD PARTIES. 
A. When Title of Mortgagor Impeached. 
1358. General rule—Right of mortgagee to de- 
fend title at expense of mortgagor.|—.A mtgee. in 
possession is not obliged to lay out money any 
further than to keep the estate in necessary repair. 
He may add to the principal of his debt a sum 
expended in support of the mtgor.’s title where it is 
impeached, & it shall carry interest. —GoODFREY v. 
WATSON (1747), 2 Atk. 517; 26 KE. R. 1098. 
Annotations :—Refd. Leith v. Irvine (1833), 1 My. & K. 


277. Mentd. Booth vr. Leycester, Palmer t. Leyeester 
eee): Donnelly, 65; Barrett v. Hartley (1866), 14 W. R. 


1359. .J—A mtgee. is entitled to claim 
the amount of any costs incurred by him in 
protecting the title of the mtgor., & in the preserva- 
tion of the property, but he has no right by his 
expenditure so to increase the value of the mtged. 
estate, as to place it out of the power of the mtyor. 
to redeem.—-SANDON v. Hooper (1843), 6 Beav. 
246; 12 L. J. Ch. 300 3 49 1. KR. 8205 on appeal 
(1844), 14 L. J. Ch. 120, 12. C. 

Annotations :-—Refd. Kyre v. Hughes (1876), 2 Ch. 1. 148; 
Tipton Green Colliery Co. v. Tipton Moat. Colliery Co. 
(1877), 7 Ch. D. 1923; Shepard «. Jones (1882), 21 Ch. D. 
469; Bright». Campbell (1885), 64.L.J.Ch.1077. Mentd. 
Pelly v. Wathen (18459), 7 Hare, 341, 
1360. -J}—PARKER vt. 

1361, post. 

Costs, charges & expenses.]— See Part XVIII, 


post. 








WATKINS, No. 








B. When Title of Mortgaqgee Impeached. 
1361. General rule—Mortgagee must defend at 
Own expense.|—Where a mtgee. has been put to 
expenses in defending the title to the estate, the 
defence being for the benefit of all parties interested, 
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the costs of his defence should not be borne by the 
estate as against parties interested in the equity 
of redemption, unless they can be shown to have 
concurred in or assisted the litigation.—PARKER v. 
WATKINS (1859), John. 1383; 33 L. T. O. S. 2703 


70 BE. R. 369. 
Annotations :—Refd. Walters +. Woodbridge (1878), 7 


Ch. D. 504. Mentd. &e Keane, Lumley v. Desborough 
(1871), L. R. 12 Eq. 115. 


oe charges & expenses.|—See Part XVIII, 
post. 


C. Right to Protect Lease from Forfeiture. 

os now, Law of Property Act, 1925 (c. 20), 
s. 146. 

For non-payment of rent.|—See LANDLORD & 
TENANT, Vol. XXXI., p. 482, No. 6810. 
Mortgagee from sub-lessee.|—See LAND- 
LORD & TENANT, Vol. XXXI., p. 493, Nos. 6408, 
6404, 6407. 

Breach of covenants other than for payment of 
rent.|—See LANDLORD & TENANT, Vol. XXXI., 
p. 488, No. 6358. 





D. Right to Maintain Trespasa. 

1362. Right to maintain action before entry— 
Mortgage by demise.|—A tenant for years of a 
house demised it, by indenture of mtge., dated 
Mar. 24, to the mtgee., to hold henceforth for the 
residue of the term, less one day, subject to tho 
proviso thercinafter mentioned ; & he also sold & 
transferred the fixtures & chattels therein to the 
mtgee., to hold for his own use & benefit, but 
subject. to the proviso thereinafter contained. The 
deed contained a proviso for reconveyance, on 
payment of the mtge. money, on June 24, then 
next, & also w proviso that, on non-payment on 
that day, it) should be lawful for the mtgee. to 
enter upon, & receive & take the rents & profits 
of the said leasehold & other premises, &, if he 
should think proper, of his sole authority, to sell 
or underlet the premises, & to sell the fixtures & 
chattels :—-Held: the mtgee.’s right to take 
possession did not attach until June 24, & he could 
not maintain trespass for an entry, or for an 
asportavit of the fixtures & chattels before that. 
day by a stranger.-—-WHEELER v. MONTEFIORE 
(1841), 2 Q. B.183 5 1 Gal. & Dav. 408; LLL. J. 
Q. Bb. 34; 6 Jur. 2003; 114 I. RR. 63. 

Annotations :--Distd. Doe d. Parsley v. Day (1k42), 2.Q. B. 


147: Rogers vo. Grazebrook (1846), 8 Q. BK. 805. Mentd. 
White v. Morris (1852), FL C. B. 1015; Kvans vo. Wright 


he is entitled to charge such expenses against the (1857), 27 L. J. ix. 50; Barkor v. Furlong, [1891] 2 

estate ; but if his title to the mtge. only is disputed, Ch. 172. 

ance moncy. }—CARK ?. FIRE ASSURANCE | Gione Insurance Co. Lrp. & | Ning hin bill & lodging the money in 

ASSOCN, (1887), 14 O. R. 487.—-CAN. CANADIAN FikRB JTNsURANCE Co, & ct. save the lease from forfelture.—— 
O'REILLY v. FEATNERSTON (1830), 2 


k. Insurance money coming to mort- 
gagee — Duty to rebuild.) — Where a 
mtge. deed contains no provision as 
to the application or appropriation of 
insurance money coming to the mtgee. 
hefore the time appointed for payment 
of the mtge. money the mtgor. is 
entitled to have the money expended 
in rebuilding & replacing all partics 
as near as may be as they stoac 
before the fire -——Avarin vy. STORY 
(1863), 10 Gr. 306.—CAN. 

l. Application of insurance mioneya 
in reduction of principal.}-—IEDMONDS 
t. HAMILTON PROVIDENT & LOAN 
Socrkry (1890), 19 QO. R. 677; 18 
A. R. 347.—CAN. 

m. Right of mortgagee to Rue on 
policy.}—Semble : a mtgee. of property 
may sue on a contract of insurance of 
the property.—TRITES-Woop Co., LTP. 
vt. WESTEKN ASSURANCE Co, (1910), 15 
B. c. R. 405.—CAN. 

n. J—A mtgee. to whom 
under the terms of a fire insurance 
policy the loss thereunder 13 made 
payable is entitled to sue upon the 
policy.—Ke LIvERPOOL & LONDON & 





| 





Kabbac, [Lub] 2 W. OW. RR. 72750 13 
Alta. L. 2. 498.---CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—C. 


o. For non-payment af rent.j-~ A 
mtgec. of mining leasehold, in pos- 
cession is bound to pay rent to preserve 
property being entitled to charge 
mitsor, therefor.—Usirkp HAN D-IN- 
Rasp & BAND oF Horr Co., Rrap. 
rT, NATIONAL BANK OF AUBTRALARIA 
(1880), 6 V. L. RR. (Eq.) 60, 198.— AUS, 

p. ——.J—If a mtgor. of leaschold 
premises allow an arrear of rent. to fall 
due, & an cjectment to be brought hy 
the landlord, the mtgee. may pay the 
arrear & costs, & apply for a receiver. 
—KELLY t. STAUNTON (1526), 1 Hog. 
393.—IR. 





q. .}—-Where oe tenant, having 
mortgaged his leasc, has neglected to 
may rent, & costs, or tile his bill, accord- 
ine to Tenantry Acts, within six 
months from the time of execution 
executed on an ejectment brought by 
the landlord, the mtgee. has a further 
period of three months within which 
he may, by payment of rent & costs, or 


Dow, & Cl. 39; 6 I. Wt. 644.—-IR, 


PART IX. SECT. 1, SUB-SECT. 2.—D. 


r. Necessity for ‘poasession.| — A 
mtscoo, in foo of land, who is not in 
poweossion, cannot maintain trespass 
de honis asportatis against the sheriff for 
scizing, under an execution against tho 
tmitgor., logs cut by him with tho 
mtgee.’s perminsion, no dolivery of 
the logs having been made to the mtgoe. 
—DESBKISAY 9 MCPHELIM (1802), 3 
All. 327.—CAN. 

t. ———.}] ——- Mtgcesn. out of posnea- 
sion, aftor their interest In the land 
hax ceased to exist, cannot malntain 
an action for trespass to tho land 
committed while they held the title 
or recover the value of property severed 
during the same period.~-HROWN %. 
BROOKFIELY (1892), 24 N.S. R. 476; 
22 8. C. R. 398.—CAN. 

a. .}—The question whether 
there has been sufficient ‘* possession ”’ 
by a mtgee. to support an action of 
treapasa must be considered in every 
case with reference to its peculiar 
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Sect. 1.—Righi to protect security: Sub-sect. 2, D., 
£.,F.,G.&H. Sect. 2: Sub-sect. 1.] 


1363. Trespass committed before entry—Rela- 
tion back of mortgagee’s title on entry.|—After 
entry by a mtgee. of land his right of possession 
relates back to the time at which his legal right to 
enter accrued, so as to enable him to support an 
action against a wrongdoer for a trespass com- 
mitted at a time antecedent to the entry.—-OCEKAN 
ACCIDENT & GUARANTEE CORPN. v. ILFORD GAS 
Co., [1905] 2 K. B. 493; 74 L. J. K. B. 7993; 93 
L. T. 381; 21 T. L. R. 610, C. A. 

Annolation :—Consd. Eliott v. Boynton, [1924] 1 Ch. 236. 


HH. Right to Maintain Trover, Detinue and 
Conversion. 

1364. Seizure of goods for tolls.|—A. was mtgee. 
of B. of certain leaschold coal mines & barges, ctc. 
B. afterwards demised the mines, & assigned the 
barges to ©. A. may bring trover against D., who 
tortiously seized & sold [for unpaid tolls] the barges 
& part of the produce of the mines.—FRASER v. 
SWANSEA CANAL Co. (1834), 1 Ad. & El. 354; 3 
Nev. & M. K. B. 391; 3 L. J. K. B. 15833; 110 
H.R. 1241. 

Annotation :—Mentd. Kumands v. Best (1862), 7 L. T. 279. 

13865. Removal of fixtures.|—The tenant of 
Jeaschold premises, assigned them by way of 
mtge., & afterwards became bkpt. The lease 
contained a covenant to yield up all fixtures to the 
messuage belonging or to belong :—Held: the 
fixtures did not pass to the assignecs as goods & 
chattels in the possession, order, & disposition of 
the bkpt.; & the mtgee. might maintain an action 
In case as reversioner, against the assignees for 
removing them.—H1ITCHMAN v. WALTON (1838), 4 
M. & W. 409; 1 Horn & H. 374; 8 L. J. lex. 31; 
150 B. R. 1489. 

Aan :—Refd. Doe d. Higginbotham v. Barton (1 a0), 


1 Ad. & Kl. 307; Walinsley v. Milne (1859), 7 C. B. ‘ 
ve Mentd. Weeton v. Wvodcock (1839), 5 M. & W. 





1866. Auctioneers—-Sale by order of mortgagor.] 
—A mtgee. of goods can only recover against an 
auctioneer who has sold them by the direction of 
the mtgor., the actual damage he has sustained by 
the injury to his security.—MyYrErRs v. Mansi 
(1883), 1 Cab. & El. 116. 

Sce, also, 131118 oF SALE, Vol. VII., pp. 135 et seq. 


I’, Lestraint of Execution against Mortgaged 
Property. 

Sce COMPANIES, Vol. X., p. 1187, Nos. 8414- 
8420; Crown Practick, Vol. XVI., pp. 225, 227, 
Nos. 161, 181; Exxcution, Vol. XXI., pp. 562, 
563, Nos. 1389-1397. 


G. Restraint of Waste. 

1867. Removal of fixtures.|—A. & B., carrying 
on the business of cotton spinners in co-partnership, 
erect various articles of machinery & other trade 
fixtures on the premises where the business is 
carricd on, which are the exclusive freehold 
property of A. The fixtures are paid for out of 
the funds of the partnership & they are so attached 
to the building that they cannot be removed 


Create 


circumstances.—REID 0. GALBRAITH 
(B. C.), (192614 D. L. R. 8145 (1928) 
b. —-—.]—HOLLAND-CANADA MorrT- | de 
GAGE Co., Lrv. » FrRaaseR (Sask.), 
1926] 4 D. L. R. 993: [1926] 3 
y. W. R. 628; renege (1926])3 D. L. R. 
283; [1926] 2 W. W. R. 32.—CAN., 


PART IX, SECT. 1, SUB-SECT. 2.—G. 
6. Removal of timber.]— The ct. 


will restrain the attaching creditors of 
an absoconding deft. from selling timber 
3 W. W. Rh. 500.—CAN. re led a cut upon land mtged. by 

t. pltf.—THOMPRON v. CROCKER 
(1853), 3 Gr. 653.—CAN 


PART IX. SECT. 1, SUB-SECT. 2.—H. f. 


d. Sale of timber by purchaser 0 
equity of redemption—Right of mort- 
gagee to proceeds.}-——-ScoTr v. VOSBURG 


MoRTGAGE. 


without damage to the walls & floors. A. executes 
a mtge. of the premises & all the fixtures attached 
or belonging to the premises or partaking of realty ; 
& A. & B. afterwards become bkpt. :—Held: these 
fixtures were not in the order & disposition of A. 
& B. & the mtgce. was entitled to them.—Re 
ASHTON, Ea p. SCARTH (1840), 1 Mont. D. & De G. 
240; 9L. J. Bey. 35; 4 Jur. 826. 


H. Other Cases. 

1368. Restrictive covenants—Right of mortgagee 
to enforce.]|— The purchaser of a plot of land, part 
of an estate laid out for building, covenanted with 
the vendors, who were the mtgees. in fee in 
possession of the estate, their heirs & assigns, not 
to erect any ‘‘ building ” on his plot nearer to the 
road in which it was situate than the line of 
frontage of the then present houses in that road, 
which houses were about forty fect apart, & about 
eighty feet from the road. He then erected two 
houses on his plot, each of which had a bay window 
projecting three feet beyond the line of the existing 
houses, & carried from the foundation up to the 
roof. Upon bill for injunction filed by the trans- 
feree from the mtgees. & by a subsequent purchaser 
from them of a contiguous plot, who had entered 
into similar covenants :—Held: both pltfs. had 
material interests sufficient to support the suit.— 
MANNERS (LORD) v. JOHNSON (1875), 1 Ch. D. 
cae 45 L. J. Ch. 404; 40 J. P. 345; 24 W. R. 
Annotations :—Mentd. Long Katon Recreation Grounds Co. 


v. Mid. Ry. (1901), 71 L. J. K. B. 74; Sharp v. Harrison, 
[1922] 1 Ch, 502. 


1369. Mortgage including right to use name—No 
intention by mortgagee to use—Use by assignee of 
mortgagor.|—The mtgec. of stock-in-trade & good- 
will, & of the right to use a name, never having 
used the name & not intending to use the name, 
cannot obtain an injunction to restrain persons 
claiming under the mtgor. from using the name.— 
BRAZLEY v. SOARES (1882), 22 Ch. D. 660; 52 
L. J. Ch. 201; 31 W. R. 887. 

Mortgage of premises & goodwill—Bankruptcy 
of mortgagor.]—See BANKRUPTCY, Vol. IV., p. 484, 
Nos. 4352, 4353. 


SEcT. 2.—RIGHT TO POSSESSION OF MORT- 
GAGED PROPERTY. 
Sub-secr. 1.—WHAT AMOUNTS TO POSSESSION. 
oo now, Law of Property Act, 1925 (c. 20), 8. 99 
(< )s (4). 

1370. General rule.}|—Cts. of equity were very 
slow to decide that possession had been taken, & 
would not do so unless satisfied that the mtgee. in 
possession took the possession in his capacity of 
mtgee. without reasonable ground for believing 
himself to hold in any other capacity. . . . Though 
it was the mtgee. who in fact appointed the 
receiver, yet in making the appointment the mtgee. 
acted, & it was the object of the parties that he 
should act, as agent for the mtgor. (Richy, L.J.). 
—GASKELL v. GOSLING, [1896] 1 Q. B. 669; 65 
L. J. Q. B. 435; 74 L. T. 674; 12 T. L. R. 335, 





(1580), 8 P. R. 336.—CAN. 


e. Preservation of mortgaged pro- 
erty—Removal of mill. }-—-WESTERN 
ANK OF CANADA wv. GREEY (1886), 
12 O. R. 68.—CAN., 


Action for damages — Against 
party acquiring title through error of 
r ar.)— SETTER v. REGISTRAR 
(1914), 30 W. L. R. 256; 7 W. W. R. 
901; 20 D. L. R. 166.—CAN. 


Part IX.—Ricuts anp LIABILITIES OF THE MoRTGAGEE. 


C. A.: on appeal, sub ; 
[1897] A. oo tb. H. as 


Annotations :—Consd. Deyes ». Wood, [1911 
E eld. Paterson v. Gas Light & Coke Cn. (i Be) ee 
640; 2 Re Hale, jullley v. Foad (1899), 68 L. J. Ch. 517; 
v. Todd, [1926] 2K. B. 511,” nn pe nome 


13871. Mortgagee in possession in another - 
city—Occupation as tenant.]—B. moitigaed: pee 
tain premises to L. The premises were required 
to be partly pulled down & rebuilt: P. undertook 
to perform the work, but required security for the 
payment. An agreement was entered into be- 
tween B., L. & P., by which L. consented to become 
tenant of part of the premises when rebuilt, & to 
take a lease of them from P., to whom B. had 
assigned his interest for a term of years, & to pay 
P. £1,000 for the lease, & £250 a year for rent. 
Lhe premises having been rebuilt, L. entered into 
possession, but as no lease was granted by P., 
did not pay the £1,000 nor the £250 a year rent. 
In a suit afterwards instituted by P., & to which 
both B. & L. were parties :—Held: 1. was a mere 
tenant, & though at the same time a mitgee., was 
not mtgee. in possession, the possession being in 
respect of the tenancy & not of the mtge., & the 
agreement not having the effect of changing the 
relative situation of the parties in that respect.— 
PaGE v. LiINwoop (1837), 4 CL & Fin. 390; 7 
H.R. 154, H. L. 

13872. ——— Mortgagee purchaser of life estate.]-— 
WHITBREAD v. SMITH (1854), 3 De G. M. & G. 727; 
2 Kq. Rep. 377; 23 L. J. Ch. 611; 23 1. T. O.S, 
2; 18 Jur. 475; 2 W. R. 177; 43 EL RR. 286, 
LC. &L. JJ. 

Annotations :—. . Sha . G So: cuy, 33S; 
Heather v. nett (sss Deas 23 ‘ sie" emma 
1373. Under Defence of the Realm Regu- 

lations—As well as mortgagee—Minister of Muni- 

tions.)—The Minister of Munitions being mtgee. of 
aw gun cotton factory & certain farmland, took 
possession of & worked the factory under the 
power of the Defence of the Realm Acts, Regs. & 

Ords. hereinafter called D.O.R.A. & appointed a 

receiver of the farm land under the mtge. powers. 

On a subsequent foreclosure action by the A.-G. 

on behalf of the Crown as beneficial owner of the 

mtge. :—Held: pltf. was entitled to an ordinary 
foreclosure decree & in taking the account necessary 
to fix the amount due for the redemption he was 
not liable to account for the Minister’s dealings 
with the factory under I).O.R.A., but any claim 
on account of these dealings must go before the 

Losses Commission under Indemnity Act, 1920 

(c. 48).—Re COLNBROOK CHEMICAL & EXPLOSIVES 

Co., A.-G. v. THE Co., [1923] 2 Ch. 289; 92 L. J. 

Ch. 575; 129 L. T. 783; 30 T. L. RR. 5515 67 

Sol. Jo. 658. 

1374. Receiver remaining in possession after dis- 
charge — Accounts rendered to mortgagee.| — A. 
receiver was appointed by the ct., of an estate which 
had been mortgaged to A. By a decree, dated in 
Dec. 1827, the receiver was ordered to be 
discharged, & pay the balance in his hands to A. 
The receiver continued to receive the rents until 
1830, but paid them over to A, & after that time 
the rents were paid by the tenants to A. :-—/Ield: 
the possession of the receiver after Dec. 1827, was 
the possession of A.; & therefore A. had been in 
possession from that time.—HOoORLOcCK tv. SMITH 
(1842), 11 L. J. Ch. 157; 6 Jur. 4783 subsequent 
proceedings (1844), 1 Coll. 287; 63 E.R. 422. 
Annotation :—Refd. Wilkes v. Saunion (1877), 7 Ch. D. 188. 


GOSLING v. GASKELL, 





PART IX. SECT. 2, SUB-SECT. 1. 


1875 i. Afortgagee in possession of part 
hether 


constructive possession of BERNARD v. 


whole.}—Porsession by « mtgee. of any 
part of the lands comprised in a mitge. 
operates as pussession of the whole.— 
BRUNEAU 
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1875. Mortgagee in possession of part—Whether 
constructive possession of whole.|—A mtgee. in 
possession of part, & allowing the mtgor. to retain 
possession of the rest, is not, at the suit of a subse- 
quent incumbrancer, to be charged, constructively, 
as in possession of the whole.—Soar v. DALBY 
(1852), 15 Beav. 156; 18 L. T. O. S. 3523; 51 
E. R. 496. 

1376, Mtgees. had given notice to 
the tenant of the mtged. estate to pay the rents to 
them. The shooting over the property, the under- 
wood, & the timber, or the right to cut it, were 
excluded from the lease to the tenant. The mtgors 
sought to charge the mtgees. with wilful default 
in neglecting to let the shooting, cut the under- 
wood, & thin the timber :—Held : where a mtged. 
property consists of several conterminous estates, 
possession of one does not necessarily involve 
possession of the others; & the mtgees. were not 
In possession of the shooting, the underwood, or 
the timber, so as to be liable for neglect.—SIMMINS 
v. SHIRLEY (1877), 6 Ch. D. 173; 37 L. T. 1213 
26 W. R. 25; sub nom. SIMMINS v,. SHIRLEY, 
SHIRLEY v. SIMMINS, 40 L. J. Ch. 875. 

1377. Receipt of rents & profits.|——As to the 
profits received out of the mtged. Jands, deft. 
should be taken to be in possession as migee. & 
not as guardian (per CuR.).-—-BIsHoOP v. SHARP 
(1704), 2 Vern. 469; Froem. Ch. 276; 23 KH. RR. 
902. 

1378. -~—~-.]-—TTmaLes v. M*Murray (1856), 23 
Beav. 4013 58. RR. 157, 

Annotation :—Distd. Noyes v. Pollock (1886), 32 Ch. D. 53. 

1379. - —.]-—The fact. that. mtgees. are in 
receipt of the rents & profits of the mtged. estate 
does not necessarily make them chargeable as 
mtyees. in possession. The question whether thoy 
are mtgees. in possession depends upon whether 
they have taken out of the mtgor.’s hands the 
power & duty of managing the estate & dealing 
with the tenants. 

B. was the agent. of a mtgor., & reecived the 
rents of the estate for him, & applied them in 
payment of the interest to the mtgees. The 
nitgees, wrote to B, inclosing notices to the tenants 
to pay the rents to them, which he was to serve on 
them if the mtgor. should attempt to interfere. 
HK. replied promising to pay the rents to the mtgees. 
& not to the mtgor. The notices were not served 
on the tenants, but KB. paid the rents as he received 
them to the mtgees. +-—Meld: the mtgees. could 
not be charged as mtgees. in possession.—NOYES 
? POLLOCK (1886), 62 Ch. D. 533 55 La. J. Ch. 513 5 
541. T. 4733 84 W. 2. 388s, C. A, 

1380. --—- By solicitor-——On behalf of client.|-—- 
(1) A solr. who pays off a mtge. debt due from 
his client, must be taken to act as the agent of the 
client, & not on his own behalf ; & if he receives the 
rent of the mtged. property, the possession is that 
of the client, & the solr. cannot be charged with 
wilful default. 

(2) A mtgee. out of possession called on the 
tenant for his rent, who said that he had laid it 
outin repairs. The mtgee. acquiesced in this ; but 
there was no evidence of the tenant’s accepting 
the mtgee. as his landlord or of anything like an 
attornment :—Held: there was not an entering 
into possession or into the receipt of the rent by 
the mtgee.—Wakb v. CARTTAR (1865), L. R. 1 Eq. 
20; 35 Beav. 171; 55 E.R. 860. 


Annotation :—Cenerally, Refd. Kochefoucauld v. Boustead, 
[1897] 1 Ch. 196. 





oe 
e 





W. W. KR. 635.—CAN. 
g- hell ie of rents 
ca. 


in Lore? as nurty 
Hinges (1886), 12 O. R. 


& pro Not 
ce.J—FROST v. 


(1915), 8 69.—OAN. 
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Sect. 1.—Right to foes security: Sub-sect. 2, D., 
» Ff. G.& Sect. 2: Sub-sect. 1.] 

1363. Trespass committed before entry—Rela- 
tion back of mortgagee’s title on entry.]—After 
entry by a mtgee. of land his right of possession 
relates back to the time at which his legal right to 
enter accrued, so as to enable him to support an 
action against a wrongdoer for a trespass com- 
mitted at a time antecedent to the entry.—OCEAN 
ACCIDENT & GUARANTEE CORPN. v. ILFORD GAS 
Co., [1905] 2 K. B. 4938; 74 L. J. K. B. 7993; 93 
L. I’. 381; 21 T. L. R. 610, C. A. 

Annotation :—Consd. Kliott v. Boynton, [1924] 1 Ch. 236. 


ii, Right to Maintain Trover, Detinue and 
Conversion. 


MortTGAGE. 


without damage to the walls & floors. <A. executes 
a mtge. of the premises & all the fixtures attached 
or belonging to the premises or partaking of realty ; 
& A. & B. afterwards become bkpt. :—Held: these 
fixtures were not in the order & disposition of A. 
& B. & the mtgce. was entitled to them.—Re 
ASHTON, Ea p. SCARTH (1840), 1 Mont. D. & De G. 
240; 9L. J. Bey. 35; 4 Jur. 826. 


H. Other Cases. 

1368. Restrictive covenants-——Right of mortgagee 
to enforce.|—The purchaser of a plot of land, part 
of an estate laid out for building, covenanted with 
the vendors, who were the mtgees. in fee in 
possession of the estate, their heirs & assigns, not 
to erect any ‘‘ building ’’ on his plot nearer to the 


1364. Seizure of goods for tolls.|—A. was mtgee. | Toad _in which it was situate than the line of 


of B. of certain leasehold coal mines & barges, ctc. 
B. afterwards demised the mines, & assigned the 
barges to C. A. may bring trover against D., who 
tortiously seized & sold [for unpaid tolls] the barges 
& part of the produce of the mines.—FRASER v. 
SWANSEA CANAT, Co. (1834), | Ad. & EL 3543 3 
Nev. & M. K. B. 391; 3 1. J. K. B. 153; 110 
HK. WR. 1241. 
Annotation :—Mentd. Hdmands v. Best (1862), 7 L. T. 279. 
1865. Removal of fixtures.|—T'he tenant of 
leasehold premises, assigned them by way of 
mtge., & afterwards became bkpt. The lease 
contained a covenant to yield up all fixtures to the 
messuage belonging or to belong :—Held: the 
fixtures did not pass to the assignecs as goods & 
chattels in the possession, order, & disposition of 
the bkpt.; & the mtgee. might maintain an action 
In case as reversioner, against the assignees for 
removing them,—HITCHMAN v. WALTON (1838), 4 
M. & W. 408; 1 Ilorn & LU. 374; 8 L. J. Ex. 81; 
150 BE. R. 1489, 
ca tarot ues ‘—Refd. Doe d. Higginbotham v. Barton (1840 dy 


& 11. 307; Walinsley v. Milne (1859), 7 C. B. N.S. 
Ne Mentd. Weeton ». Woodcock (1839), 5 M. & W. 


1366. Auctloneers—Sale by order of mortgagor.] 
—A mtgee. of goods can only recover against an 
auctioneer who has sold them by the direction of 
the mtgor., the actual damage he has sustained by 
the injury to his security.—MyErRs v. Mars 
(1883), 1 Cab. & EI. 116. 

Sce, also, BILLS OF SALE, Vol. VII., pp. 135 et seq. 


I’, Restraint of Execution against Mortgaged 
Property. 

See COMPANIES, Vol. X., p. 1187, Nos. 8414- 
8420; Crown Practice, Vol. XVI., pp. 225, 227, 
Nos. 161, 1813; Exucurion, Vol. XXI., pp. 562, 
563, Nos. 1389-1397. 


G. Restraint of Waste. 

1867. Removal of fixtures.|—A. & B., carrying 
on the business of cotton spinners in co-partnership, 
erect various articles of machinery & other trade 
fixtures on the premises where the business is 
carried on, which are the exclusive freehold 
property of A. The fixtures are paid for out. of 
the funds of the partnership & they are so attached 
to the building that they cannot be removed 


ie ae ee . GALBRAITII 
~C), 26 ~L. R. 814; (1926 
3 W. W. lt. 500.—CAN, 
b. ——.}--HOLLAND-CANADA MORT- 
Gage Co., Lrv. vv. FRASER (Sask.), 
1926) 4D. L. R. 993; [1926] 3 
. W. R. 6283 revag., [1926] 3 D. L. R. 
283; [1926] 2 W. W. Rt. 32.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—G. 


c. Removal of timber.) — The ct. gagee to proceeds. 


will restrain the attaching creditors of 
an absconding deft. from selling tin ber 
Bu nropery cut upon land mtged. by 
deft. pitf.—THOMPRON v. CROCKER 
(1853), 3 Gr. 653.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—H. 


d. Sale of timber by purchaser of 
equily of redemption—Right of mort- 
}—-ScotTr v. VosBURG 


frontage of the then present houses in that road, 
which houses were about forty feet apart, & about 
eighty feet from the road. He then erected two 
houses on his plot, each of which had a bay window 
projecting three feet beyond the line of the existing 
houses, & carried from the foundation up to the 
roof. Upon bill for injunction filed by the trans- 
feree from the mtgees. & by a subsequent purchaser 
from them of a contiguous plot, who had entered 
into similar covenants :—Held: both pltfs. had 
material interests sufficient to support the suit.— 
MANNERS (LORD) v. JOHNSON (1875), 1 Ch. D. 
oe 45 L. J. Ch. 404; 40 J. P. 345; 24 W. R. 
Annotations :—Mentd. ong Eaton Recreation Grounds Co. 

v. Mid. Ry. (1901), 71 L. J. K. B. 74; Sharp v. Harrison, 

{1922} 1 Ch, 502. 

1369. Mortgage including right to use name—No 
intention by mortgagee to use—Use by assignee of 
mortgagor. |—The mtgee. of stock-in-trade & good- 
will, & of the right to use a name, never having 
used the name & not intending to use the name, 
cannot obtain an injunction to restrain persons 
claiming under the mtgor. from using the name.— 
BEAZLEY v. SOARES (1882), 22 Ch. D. 660; 52 
L. J. Ch. 201; 31 W. R. 887. 

Mortgage of premises & goodwill—Bankruptcy 
of mortgagor.|——See BANKRUPTCY, Vol. 1V., p. 484, 
Nos. 4352, 4353. 





Sect. 2.—RIGHT TO POSSESSION OF MORT- 
GAGED PROPERTY. 
SuB-sEcT. 1.—WHAT AMOUNTS TO POSSESSION. 

See, now, Law of Property Act, 1925 (c. 20), 8s. 95 
(3), (4). 

1370. General rule.J|—Cts. of equity were very 
slow to decide that) possession had been taken, & 
would not do so unless satisfied that the mtgee. in 
possession took the possession in his capacity of 
mtgee. without reasonable ground for believing 
himself to hold in any other capacity. . . . Though 
it was the mtgee. who in fact appointed the 
recciver, yet in making the appointment. the mtgee. 
acted, & it was the object of the parties that he 
should act, as agent for the mtgor. (RiGBy, L.J.). 
—QGASKEILL v. GOSLING, [1896] 1 Q. B. 669; 65 
L. J. Q. B. 4385; 74 L. T. 674; 12 T. L. R. 335, 


(1880), 8 P. R. 336.—CAN. 
aged pro- 


e. Preservation of mortgas 
ee li lie of mill. }J—WESTERN 

ANK OF CANADA v. GREEY (1886), 
12 0. R. 68.—CAN, 


f. Action for damages — Against 
party acquiring title through error of 
registrar.) -— SETTER v. REGISTRAR 
(1914), 30 W. L. R. 256: 7 W. W. R. 
901; 20 D. L. R. 166.—CAN. 


Part [X.—Riauts anp LIABILITIES oF THE MORTGAGEE. 


C. A.: on appeal, sub nom. 
[1897] A. C. 575, H. L. 


Annotations :—Consd. Deyes v. Wood, [1911] 1 K. B 
Retd. Paterson v. Gas Light & Coke Co. Gsboe re oe 
Robingon Pristine ge, v. tras Sopee 68 L. . Ch. 517: 
y. Todd, 11926) ae eee (1905] 2 Ch. 123: Thomas 


1371. Mortgagee in possession in another capa- 
city—Occupation as tenant.]—B. mortgaged cer- 
tain premises to L. The premises were required 
to be partly pulled down & rebuilt: P. undertook 
to perform the work, but required security for the 
payment. An agreement was entered into be- 
tween B., L. & P., by which L. consented to become 
tenant of part of the premises when rebuilt, & to 
take & lease of them from P., to whom RB. had 
assigned his interest for a term of years, & to pay 
P. £1,000 for the lease, & £250 a year for rent. 
The premises having been rebuilt, L. entered into 
possession, but as no lease was granted by P., 
did not pay the £1,000 nor the £250 a year rent. 
In a suit afterwards instituted by P., & to which 
both B. & L. were parties :—Held: L. was a mere 
tenant, & though at the same time a mtgee., was 
not mtgee. in possession, the possession being in 
respect of the tenancy & not of the mtge., & the 
agreement not having the effect of changing the 
relative situation of the parties in that respect.-— 
PaGE v. LiINwoop (1837), 4 Cl. & Fin. 390; 7 
E. R. 154, H. L. 

1872. Mortgagee purchaser of life estate.]— 
WHITBREAD v. SMITH (1854), 8 De G. M. & G, 727; 
2 iq. Rep. 377; 28 L. J. Ch. 611; 231. 0. OLS, 
2; 18 Jur. 475; 2 W. RR. 177; 43 E.R. 286, 
LC. & L. JJ. 


Annotations :—Refd. Sharshaw v. Gibbs (1854), Kay, 333; 
Hoather v. O'Neil (1858), 2 Do G. & J. 399. 


1373. Under Defence of the Realm Regu- 
lations—As well as mortgagee—Minister of Muni- 
tions.|—The Minister of Munitions being mtgee. of 
a gun cotton factory & certain farmland, took 
possession of & worked the factory under the 
power of the Defence of the Realm Acts, Regs. & 
Ords. hereinafter called D.O.R.A. & appointed a 
receiver of the farm land under the mtge. powers. 
On a subsequent foreclosure action by the A.-G. 
on behalf of the Crown as beneficial owner of the 
mtge.:—Held: pltf. was entitled to an ordinary 
foreclosure decree & in taking the account necessary 
to fix the amount due for the redemption he was 
not liable to account for the Minister’s dealings 
with the factory under I).O.R.A., but any claim 
on account of these dealings must go before the 
Losses Commission under Indemnity Act, 1020 
(c, 48).—Re COLNBROOK CHEMICAL & EXPLOSIVES 
Co., A.-G. v. THE Co., [1923] 2 Ch. 289; 92 L. J. 
Ch. 575; 129 L. T. 783; 39 T. L. R. 5513 67 
Sol. Jo. 658. 

1374. Receiver remaining in possession after dis- 
charge —- Accounts rendered to mortgagee.} — A 
receiver was appointed by the ct., of an estate which 
had been mortgaged to A. By a decree, dated in 
Dec. 1827, the receiver was ordered to be 
discharged, & pay the balance in his hands to A. 
The receiver continued to receive the rents until 
1830, but paid them over to A, & after that. time 
the rents were paid by the tenants to A. :—/eld: 
the possession of the receiver after Dec. 1827, was 
the possession of A.; & therefore A. had been in 
possession from that time.—HORLOCK v. SMITH 
(1842), 11 L. J. Ch. 157; 6 Jur. 478; subsequent 
proceedings (1844), 1 Coll. 287; 63 E.R. 422. 
Annotation :—Refd. Wilkes v. Saunion (1877), 7 Ch. D. 188. 


GOSLING v. GASKELL, 
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13875 i. Mortgagee in possession of part 
hether ‘constructive possession of BERNARD v. 


—} 


whole. }—Possession by a migee. of any 
part of the lands comprised in a mtge. 
operates as possession of the whole.— 
BRUNEAU 
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1875. Mortgagee in possession of part—-Whether 
constructive possession of whole.]|—A mtgee. in 
possession of part, & allowing the mtgor. to retain 
possession of the rest, is not, at the suit of a subse- 
quent incumbrancer, to be charged, constructively, 
as in possession uf the whole.—Soar v. DALBY 
(1852), 15 Beav. 156; 18 L. T. O. S. 352; 51 
E. R. 496. 

1376. .|—Mtgees. had given notice to 
the tenant of the mtged. estate to pay the rents to 
them. The shooting over the property, the under- 
wood, & the timber, or the right to cut it, were 
excluded from the lease to the tenant. The mtgors 
sought to charge the mtgees. with wilful default 
in neglecting to let the shooting, cut the under- 
wood, & thin the timber :—Held : where a mtged. 
property consists of several conterminous estates, 
possession of one does not necessarily involve 

ossession of the others; & the mtgees. were not 
in possession of the shooting, the underwood, or 
the timber, so as to be liable for neylect.—-SIMMINS 
v. SHIRLEY (1877),6 Ch. D. 178; 37 L. T. 121; 
26 W. R. 253 sub nom. SiMMINS v. SHIRLEY, 
SHIRLEY v. SIMMINS, 46 L. J. Ch. 875. 

1377. Receipt of rents & profits.|--As to the 
profits received out of the mtyed. Jands, deft. 
should be taken to be in possession as mtgee. & 
not as guardian (per CurR.).—BisHor v. SHARP 
(1704), 2 Vern. 469; Freem. Ch. 276; 23 HK. R. 
902. 

1378. -—-~.] --Hearnis v. M‘Murnray (1856), 28 
Beav. 4013 58 i. RR. 157. 
annotation -— Distd. Noyes ». Pollock (1886), 32 Ch. D. 53. 

1379. --——.}--The facet that) mtgees. are in 
receipt: of the rents & proflts of the mtyed. estate 
does not necessarily make them chargeable as 
mtgees. in possession. The question whether they 
are mtgees. in possession depends upon whether 
they have taken out of the mtgor.’s hands the 
power & duty of managing the estate & dealing 
with the tenants. 

B. was the agent of a mtgor., & received the 
rents of the cstate for him, & applied them in 
payment of the interest to the mtgees. The 
mtgees. wrote to B. inclosing notices to the tenants 
to pay the rents to them, which he was to serve on 
them if the mtyor. should attempt to interfere. 
I. replied promising to pay the rents to the mtgees. 
& not to the mtgor. The notices were not served 
on the tenants, but B. paid the rents as he received 
them to the mtgees.:—Held: the mtgees. could 
not. be charged as mtgees. in possession.-~NOYES 
? POLLOCK (1886), 82 Ch. 1.533; 55 1a J. Ch. 518 5 
54.1. T.473 5 34 W. R. 38d, C. A, 

1380. ———- By solicitor-—On behalf of client.|— 
(1) A solr. who pays off a mtge. debt due from 
his client, must be taken to act as the agent of the 
client, & not on his own behalf; & if he receives the 
rent of the mtged. property, the possession is that 
of the client, & the solr. cannot be charged with 
wilful default. 

2) A mtgee. out of possession called on the 
tenant for his rent, who said that he had laid it 
outin repairs. The mtgee. acquiesced in this ; but 
there was no evidence of the tenant's accepting 
the mtgee. as his Jandlord or of anything like an 
attornment :—Held: there was not an entering 
into possession or into the receipt of the rent by 
the mtygee.—WakD v. CARTTAR (1865), L. HK. 1 Eq. 
29; 35 Beav. 171; 5535. R. 860. 

-Annotalion :—Cencrally, Refd. Ituchefoucauld v. Boustead, 

{1897} 1 Ch. 196. 








W. W. RK. 635.—CAN. 

g. ftecript of rents & a lox Not 
in Casal di as mort ee OST v. 
HINES (1886), 12 O. R., 


(1915), 8 69.—OAN, 
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Sect. 2.—Right to possession of morigaged property : 
Sub-sects. 1 & 2, A.] 


1381. In capacity as mortgagee.|—Mtgee. 
who takes possession of the mtgd. estate is on bill 
for redemption, bound to render an account of 
rents & profits received & is also liable for all which 
he might have received but for his wilful default ; 
but where persons, who though in fact mtgees. 
enter into possession of the rents & profits in 
another character, they cannot be subjected to 
that special liability. Their receipt of the rents 
& profits in the particular character of mtgees. in 
possession must be distinctly established. 

A person, who, under a mtge., becomes possessed 
of a property supposing himself to be its purchaser, 
if it afterwards appears that he is not validly 
clothed with that. character, but only holds a lien 
on the property in virtue of the money advanced 
by him on the supposed purchase, cannot, there- 
fore, be so treated as to make him liable to render 
accounts as an ordinary mtgee. in possession. 
It is essential to the creation of such a liability 
that: he should have known he was in possession 
as mtgee.—PARKINSON v. HANBURY (1867), L. R. 
20.1.1; 361. J. Ch. 292; 161. T. 243; 15 
W.R. 642, H. 1. 

Annotations :—Consd. Re Colnbrook Chemical & Explosives 
Co., A.-G. ». The Co., [1923] 2 Ch. 289. Refd. Kirkwood 
” Thompson (1865), 2 Hem. & M. 392; Shaw vo. Bunny 
(1865), 2 Do Gi. J. & Sm. 468; Selwyn v. Garfit (1888), 38 
Ch. J). 2733; Bailey v. Barnes, [1894] 1 Ch. 25; Gaskell v. 
Gosling, [1896] 1 Q. B. 669. Mentd. Whyte v. Ahrens 
(1884), 26 Ch. D. 717; Leitch o. Abbott (1886), 31 Ch. D. 
$74; Sachs +, Spellman (1887), 37 Ch. D. 295; Hatten 
® Russell (1888), 38 Ch. ID, 334, 

_ 1382. ---— Through agent.]—-The power of sale 

In a mtge. deed provided that the mtgee. should 

not exercise it without giving notice to the mtgor., 

“his exors., administrators, or assigns.’’ The 

mntgor. subsequently mortgaged the same property, 

subject to the first mtge., to a second mtgec. :— 

Held: (1) the second mtgec. was entitled to notice 

from the first mtgee. of his intention to exercise 

his power of sale, & in default of such notice was 
entitled to damages from him. 

H. mortgaged certain property to S. & the 
mitge. deed provided that it should be lawful for 
S., or his ‘ agent or receiver for the time being,” 
Immediately after the execution of the deed to 
receive the rents of the mtged. property as long 
as any money remained due on the security, & 
thereout’ to make certain payments for tne 
preservation of the property. The rents were 
afterwards collected by T., who had collected the 
rents of other property of Hl. & he paid S. his 
Interest thereout. S. alleged that an arrangement 
was made at the time of the mtge. that T. should be 
employed by H. to collect the rents & that T. paid 
him his interest as agent of H.:—Held: (2) S. 
was nitgce. in possession. 

The real truth of the case is, that immediately 
after the execution of the mtge., deft. did enter by 
his agent (Fry, J.).—Hoo.e v. Smiru (1881), 17 
Ch. D. 434; 501. J. Ch. 576; 45 L. T. 38; 29 
W. RR. 601. 

1383. —-.-- By authority of mortgagor.]-——Deft. 
took from the mtgor. an authority to receive the 
rents of the property accruing due at the date of 
the mtge., & in fact received the rents from that 
date. He sold some of the properties included in 
the mtge., under his power of sale, & contracted 
for the sale of another at a price which appeared 
on the evidence to be below its value; the last- 
mentioned sale was not completed, owing to the 
pendency of the action :—Held: the mtgor. was 
entitled to an account in the usual form as against 
a mtgee. who has entered into possession before 





MoRTGAGE. 


there was any interest in arrear, & that the sale 
not yet completed must be set aside.—JONES v. 
LINTON (1881), 44 L. T. 601. 

1384. Demand for rent—Acquiescence in refusal 
by tenant—No evidence of tenant accepting 
mortgagee as landlord.) WaRrbD v. CARTTAR, 
No. 1380, ante. 

1385. Possession taken as purchaser.]—PaRK- 
INSON v. HANBURY, No. 1381, ante. 

13886. Forcible entry—Though in breach of 
statute.|—-Where a person having the legal title to 
land is in actual possession of it, the attempt to 
eject him by force brings the person who makes it 
within the provisions of the statute against forcible 
entry. It will do so though the possession of the 
person having such legal title has only just com- 
menced, though he may himself have obtained it 
by forcing open a lock, though his ejection has not 
been made by a ‘‘ multitude ”’ of men, nor attended 
with any great use of violence, & though the person 
who attempts to eject him may even set up a claim 
to the possession of the land. 

L. became the mtgee. in fee of certain premises 
of which it appeared that he did not at once take 
actual possession. The mtgor., whose possession 
had not been interfered with, made an agreement 
with T. & W. to allow them, at a rent, the use 
of these premises, & for some little time T. & W. 
did have the use of them & deposited goods there. 
On one morning at an early hour L., without notice 
to any one went accompanied by a carpenter & 
another man, & by taking off the lock of the outer 
door, entered into actual possession. T. & W., 
hearing of this went to eject him, & not being 
able to get in at the door obtained an entrance 
through a side window, then came down & did 
eject L. On this L., indicted them for a forcible 
entry; they were acquitted, jointly paid their 
attorney’s bill, & then brought a joint action 
against L. for malicious prosecution without 
reasonable & probable cause :—Held: they could 
not sustain the action, & L. was entitled to have 
the verdict entered in his favour.—Lows v. 
TELFORD (1876), 1 App. Cas. 414; 45 L. J. Q. B. 
613; 35 L. T. 69; 40 J. P. 7413 13 Cox, C. C. 226, 
Lf. L. ; reveg. S. C. sub nom. TELFORD v. Lows (1874), 
31 L. T. 90, Exch. 

Annotations :—Mentd. Beddall ». Maitland (1881) 

174; Jones. Foley (1891), 60 L. J. Q. B. 464; 

v. Stoke Poges Golf Club, [1920] 1 K. B. 720. 

1887. Restraint of mortgagor from cutting 
timber—Whether amounting to possession of 
timber.|—-SiIMMINS v. SHIRLEY, No. 1376, ante. 

1888. Mortgagee as landlord under attornment 
clause—-Whether mortgagee liable to account.|—- 
Semble: where a mtge. contains an attornment 
clause the mtgee. is liable to wilful default in 
respect of the rent as being in possession. 

An actual lease being created with a reservation 
of rent, the bankers were as much mtgees. in 
possession, for all purposes of taking the account: 
of what was due on the mtge., as if they had 
granted the lease to some new lessee & had given 
notice to that lessee to pay the rent tothem. They 
were mtgees. in possession liable to account in 
respect of this £5,000 a year as against any second 
mtgee. or incumbrancer for what they had received 
or, but for their wilful default, might have received 
(JAMES, L.J.).—Re STOCKTON IRON FURNACE Co. 
(1879), 10 Ch. D. 335; 48 L. J. Ch. 417; 40 L. T. 
19; 27 W. R. 433, C. A, 

Annotations :—Consd. Re Bowes, Ez p. Jackson (1880), 14 

Ch. D. 725; Re Kitchin, Ez ee Tl (1880), 16 Ch. D. 


996: Re Retts, Ex p. Harrison (1881), 18 Ch. D. 127; 
Re Willis, Ex Ps Kennedy (1888), 21. Q. B. D. 384; Green 
(1802) 2 Q. B. 330. 


17 Ch. N. 
Hemmings 


. Marsh, Q. Reld. Re Knight, Ez p. 
Voisey (1882), 21 Ch. D. 442. Mentd. Re Bridgewater 
Engineering Co. (1879), 12 Ch. D. 181; Re Crumlin 
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Viaduct Works Co. : 

Tufnell (1882), ow Rk Tho; Be Lewis, avis Wiens 

GRsEy Sh PS ne Garden Lone & Garin 

v. Roundwood Colliery Co. (1898), 73 L. 7, 508 2" Le? 

1389. -]—The very words [of the 
attornment clause] are ‘for better securing the 
punctual payment of interest ’’ not to destroy the 
position of mtgee., & as was pointed out in Re 
Stockton Iron Furnace Co., No. 1388, ante, the 
mtgee. becomes mtgee. in possession & liable to 
account as such (JESSEL, M.R.).—Re KItTcuin, 
Ex p. PUNNETT (1880), 16 Ch. D. 226; 50 L. J. 
Ch. 212; 44 L. T. 226; 29 W. R. 129, C. A. 


Annotations :—Consd. Re Willis, Er p. Kennedy (1888), 21 
Q. B.D. 384. pietd. Re Knight, Ez p. Volsey (1882), 21 

. 2 . Wes Oo be) ‘ate vw. Ll. RR. 
Comrs., [1898] 2 Q. B. 507. ar aaa ec 


1390. -|—In taking the account in a 
foreclosure action between first mtgee. & second 
mtgee. & mtgor., an attornment clause in his 
mtge. deed will not render the first mtgee. liable 
to account on the footing of mtgee. in possession 
in respect of the rent reserved by the attornment 
clause.—STANLEY v. GRUNDY (1883), 22 Ch. D. 
el 52 L. J. Ch. 248; 48 L. T. 1063 31 W. R. 
dt. 

nnotation :—. : vx p. Kennedy 88 
A ri age speed Re Willis, Ex p. Kennedy (1888), 21 














1891. ——— ——-.]—The attornment clause was 
not such a taking possession by the mtgee. as was 
contemplated by the proviso, though no doubt 
it would render him liable to account at the suit 
of a subsequent mtgee. for all the rent agreed to be 
paid by the mtgor. which might be unreccived 
owing to the mtgee.’s wilful default. But this 
attornment clause, not being registered, was void 
(Kay, L.J.).—GREEN v. MARSH, [1892] 2 Q. BB. 
330; 61 L. J. Q. B. 442; 661. T. 480; 56 5. BP. 
839; 40 W. R. 449; $ T. LL. R. 4085 46 Sol. Jo. 
412, C. A. 


Annotation :—Mentd. Re Roundwood Colliery Co., Lee v. 
Roundwood Colliery Co. (1896), 75 L. T. 5038. 


1392. Control & management of estate taken 
from mortgagor.|—NoyveEs v. PoLLock, No. 1379, 
ante. 

1898. Notice of mortgage to trustees of settled 
personalty.|—P., who was entitled to a life interest 
in the income of certain stocks & other personal 
estate vested in the trustees of a settlement, 
assigned all his interest under the settlement. to 
plitf. by way of mtge. to secure a principal sum & 
interest. Shortly afterwards pltf. gave to the 
trustees the ordinary notice of the mtge., but did 
not require them to pay the income to himself, 
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& they paid it to P. for about a year & a half, when 
pitf. brought an action against P. & the trustees 
claiming foreclosure of the mtge. & personal 
payment by the trustees of the income as from the 
date of the notice :—Held: the giving of the notice 
was not equivalent to taking possession of the 
mtged. property, but had no further effect in 
depriving the mtgor. of the receipt of income than 
notice of a similar mtge. of real estate, & the claim 
against the trustees failed.—Re PAWSON’S SETTLE- 
MENT, HiGGiIns v. Pawson, [1917] 1 Ch. 541; 86 
lL. J. Ch. 380; 116 1. T. 559; 38 T. LR. 233. 


Sun-sect. 2.—WHEN Riair ARISES, 
A. Legal Mortgagees. 


1394. Right to immediate possession.) — The 
mtgee. has a right to his actual possession whenever 
he pleases; he may bring his ejectment at any 
moment that he will... . He is also entitled to 
all the rents which have become due since his 
mtge. & which are unpaid (BULLER, J.).---BIRCH v. 
WRIGHT (1786), 1 Term Rep. 878 3; 909 1. R. 1148. 


Annotations :—Apld. Re Brindley, Kr p. Hankey (1829), 
Mont. & M. 247. Consd. Doe d. Fisher ». Giles (1829), 5 
Bing. 421. Refd. Cholmondeley eo. Clinton (1820), 2 
Jac. & W. 13) Blundell o. Drummond (1848), 14 Jur. 
573, n. Mentd. Pulteney vr. Warren (1801), 6 Vos. 73; 
Denn d. Jacklin ». Cartright (1803), 4 Nast, 20; RR, o. 
Herstmonceaux (1827), 7 B. & CG. 5513) Bucekworth 9. 
Slipson (1835), 5 Tyr. $443 Doe d. Chadborn v, Greon 
(1839), 9 Ad. & EL 6458; Brydges o. Lowis (1842), 3 Q. B. 
608; Doe d. Clarke v. Smaridge (1845), 7 Q. B. 957 ; 
Standen v. Christmas (1847), 9 L. T. O. 8S. 169; Cattleya. 
Arnold, Banks ». Arnold (1859), 1 John. & H. 051; 
R. 1. St. Giles without Cripplegate (1863), 4 B. & S. 500; 
Willesden Overseers «. Paddington Oversegrs (1863), 3 
B. &S. 5933) De Nicols 0. Saunders (1870), 22 G. TT. 661 | 
Phillips v. Homfray (1883), 24 Ch. D. 4395 Horne. Beard, 
[1942) 3 K. B.S); A.-li oo Do Keyser’s Royal Hotel, 
{1220} A. C. 508; Wheeler «. Keeble (1914), Lid., |1920) 
10h. 67; Rov. Paulson, (1821) 1 ALC. 270. 

1395. --—---.}--- A omtgee. may assume the 
possession whenever he pleases... a ct. of 
equity never interferes to prevent the mtgee. 
from assuming possession (GRANT, M.R.). — 
CHOLMONDELEY (MARQUIS) tv. CLINTON (LORD) 
(1817), 2 Mer. 1713 35 H.R. 905. 

Annotations :-~Refd. Sturgis e. Champneys (18309), 5 My. & 
Cr.97. Mentd. Gray v. Loward (1531), 9 L. J. O08. Ch, 80; 
Hood vt. Pimm (1831), 4 Sim. 1013; Doe d. Pilktogton vo. 
Spratt (1833), 6 B.& Ad. 7313 Boldell oo, Golightly (1842), 

24. J. Ch. 187; a he v, Kasterson (1859), 7 W. RR. 

298: Marshall v. Smith (1865), 5 (aff. 37. 

1396. --—-.]|—The mtgee. has the possessory 
right, & resumes that right by actual entry. He 
has the right to take possession 3 since he has taken 
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v. SHRKOBUUNG RAL (1869), 1 N. W. 45, 


1394 i. Right to immediate posseasion. | 
—COMMERCIAL BANK ¥. BREEN (188%), 
15 V. L. R. 572.—AUS, 


1394 ii. ——.)—Dor da. Erts t. 
GARNETT (1847), 5 N. B. RK. (8 Kerr), 
535.—CAN. 

1394 iii. .-—A mtgee. is entitled 
to take possession at any time, even 
before default, unless the right to 
ossession till default). be reserved.-— 

OE ad. MOWAT v. SMITH (1850), & 
U. C. R. 139.—CAN. 

13904 iv. .}—A deed poll to secure 
a sum of money, in which the words 
were ‘‘ mtge. all that certain parcel 
of land, etc., to have & to hold the 
aforesaid land unto the said R., his 
heirs, e©xors., administrators, “& 
assigns ’’:—-Held: sufficient to pass 
the right of posaession to the grantee.— 
VANDELINDER 0. VANDELINDER (1564), 
14 C. P. 129.— CAN. 

1304 v. ~_--MCMAHON v. MCFAUL 
(1864), 14 C. P. 433.—CAN. 

1894 vi.——.. PHILLIPS v. PRESTON 
(1867), 14 Gr. 67.—CAN. 











absence of any express covenant or 9 — ° 


stipulation to the contrary, is entitled 
to enter upon & take possession of the 
lands & premises conveyed in the mtyge. 
at any time, although as an almost 
invariable rule in this country, the 
mtgor, remains fm possession until 
default. in fulfilment of the conditions 
of the mtge.—- DUNN vr. MILLER (1874), 
YQ N.S. RR. (3 G. & O.) 347.-—CAN. 

1394 vili. —-—.J—Inanactionupona 
mitge. a mtgee. out of possession is not 
entitled between the time of the order 
nisi & the application for the Ana) order 
to apply for possession.--COLONIAL 
INVESTMENT & LOAN (CO. tv. RICHARD- 
SON (Susk.), [1914] 2 W. W. KH. 389.—~- 
CAN. 


1394 ix, ——.J—FREDERICTON CORPN. 
vr. Simmons (N. B.), (1926) 2D. 1. RR. 
422.—CAN. 

1394x. ——.}—RaAsa OODIT PURKASH 
SINGH t. MARTINDELL (1849), 4 Moog. 
Ind. App. 444.—-IND. 

1394 xi. -——.}—Til] the mtge. has 
been redeemed, the mtgee. is entitled to 
retain possexsion.—SHEOUMBUR Ral 


1394 xij. -——-.])—-A mitgee. {8 not, 
bound to take possession Inmedlatoly 
default is made.-—DEANS 9». RICHARD- 
HON (1871), 3 N. W. 54..—-IND. 


1894 xill. —--—.}--A imtge. of land 
held under a frechold lease was made 
kubject to redemption upon payment 
of) principal & interest. The deed 
did not) expressly provide that the 
mtgor, should remain in possossion 
tlt default; nor was there, in the 
opinion of the ct., upon the construc- 
tion of the entire deed, any {mplied 
covenant to that offect :—/Tleld: the 
mtyec, was entitled to muintain an 
uction for the recovery of ths possces'sii 
of the mtged. premises, though the 
time of redemption had not arrived, 
& the mtgor. was not in dofanlt,—— 
eer BURNS (1879), 6 L. HR, Ir. 





h. Necessity for  notice.| —~ 
Under Land Titlos Act, 1920, s. 108, 
& mtgoe.’s entry into possession may 
be made immediately after service of 
the nutice of his intention to enter. 
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Sect. 2.—Right to possession of mortgaged property : 
Sub-sect. 2, A., B., C. & D. Sect. 3: Sub- 
sect. J, A.] 


possession, can he be a trespasser ? (LORD TENTER- 

DEN, C.J.).— JOHNSON v. Howson (1828), 2 Man. 

& Ry. K. B. 226; 6L.J.0.8. K. B. 236. 

1397. JA mtgee. having given notice to 
the tenants holding the mtged. premises under 
leases granted by the mtgor. after the mtge., is 
entitled to receive from those tenants the rents 
actually due at the time of the notice, as well as 
those which accrued due afterwards. 

When a mtge. is executed, the mtgee. becomes 
the legal owner of the land, & is entitled to 
immediate possession, or to the rents & profits 
(LITTLEDALE, J.).—POPE v. Biaas (1829), 9 B. & C. 
245; 4 Man. & Ry. K. B.193; 71. J.0.8. K. B. 
246; 109 KB. R. 91. 

Annotations : --~Consd. Evans v. Elliot Gas) 9 Ad. & KI. 
$42; Wilton » Dunn (1851), 17 Q. B. 294. Refd. 
Brulthwaite v. Watts (1832), 2 Tyr. 293; Partington v. 
Woodcock (1835), 6 Ad. & El. 690 ; Waddilove v, eee 
(1836), 2 Bing. N. C. 538 ; Burrows v. ee (1843), 7 
Jur. 942; Boodle v. Cambell (1844), 7 Man. & G. 86 ; 


Turner «. Cameron’s Se Stoam Coal Co. (1850), & 
Exch. 932; HKusden », Pope (1868), L. RK. 3 Exch. 269. 


1398. .|—By deeds of lease & release dated 
Sept. 7 & 8, 1819, lands were mortgaged in fee, 
subject. to a proviso, that if the mtgor. should well 
& truly pay the principal money & interest on 
Mar. 25, then next, the mntgee., his heirs & assigns, 
should & would reconvey & reassure the mtged. 
premises to the mtgor., his heirs & assigns. ‘There 
was also a covenant that it should be lawful for 
the mtgee., his heirs & assigns, from time to time 
& at all time after default should be made in 
the payment of the principal money & interest, 
contrary to the proviso aforesaid, peaceably & 
quietly to enter into, have, hold, occupy, possess, 
& enjoy the said premises: & also a covenant by 
the mtgor. for further assurance in case of such 
default :-—Held: the mtgee. had the right of 
possession, under this deed, from the time of its 
exccution, & not. merely from Mar. 25, 1820.—Dor 
d. ROYLANCE »., LIGHTFOOT (1841), 8 M. & W. 553; 
111. J. Wx. 1515; 5 Jur. 966; 151 E.R. 1158. 
wtnnotations >—Apld. Rogors +. Grazebrook (1846), . Q. B. 

85. efd. Doe d. Parsley v. Day ats 2 hoe 47; 

auntie ?. Blanton (1874), 42 L. 3.0. 2.15 “Wenta: 

Gale v, Burnell (1845), 7 Q. B. 850; Kateht .  abiGon 

(1856), 2 W.& J. 6083 Reo. Champne ys (1871), L. R. 6 

CG. BP. S84: fe Bollis’s Trusts (1877), 6 Ch. D. 504 

1399. ----— Without default by mortgagor. — 
A mtge. at the residue of a term less one day, from 
a day named, gives a right of entry from that day, 
although there are provisos & covenants for the 
mntgor.’s quiet occupation until default.— ROGERS 
v. GRAZERROOK (1846), 8 Q. B. 895; 71. T. O.S. 
109; 115 BH. R. 1111. 

Ane attoy :—Mentd. Manders v. Williams (1849), 4 Kxch. 


1400. ———.]— DAWSON v. JOHNSON (1859), 34 
LT. O. S. 68, 

1401. —_—-.]}—Lows v, TELForD, No. 1386, ante. 

1402. Power of sale on default—No right of entry 
implied.) —A power given to a trustee, in a mtge. 
deed, to sell, if the mtgee. requests it, does not 








a ew ee 


No partie ulurt form of notice is required ; 
the notice is sufficient if it states the 
nitgec.’s intontion to enter into pos- 
n.——- GREAT WEST PERMANENT 
LOAN Co. 0». REMPEL (Sask.), [1926] 4 4 
can NR. 235; [1926] 2 W. W. R. 663. 


Rasengan 





---It is only when 
the “requirements of Land Titles Act, 
8. 108 (1), have been met that a migeo. 
may enter into possession of the m 
land & collect. the rent one —_ 
STHWART ¢. IMPERIAT. LIFE Ass 

Co, oF Canaba, [1926] 3 D. L. is TL: ’ 


to pltf, 
by the T. co. 
been no 


11926) 2W.W. R 355 ; 20 Sask. L. R. 
568.—CAN, 


l. Effect of proviso hs possession 
by mortgagor until defa 
can (1857), 14 U. 


--D. mortgaged to 
T. eae & afterwards to A., who assigned 
D. then conveyed to deft. 
who took eee 
holding under them. 
Pitt, brought ict there having 

fault under the mtge. to 
the T. co., which contained a proviso 1 Man. L. R. 2 


MortTGAGE. 


necessarily imply a right to enter upen the 


premises.— WATSON v. WALTHAM (1835), 2 Ad. & 
El. 485; 1 Har. & W. 24; 4 Nev. & M. K. B. 
537; 4L. J. K. B. 98; 111 EF. R. 188. 

1403. Relation back of right.| out of 





possession, who gives notice of the mtge. to the 
tenant who has occupied since the mtge., cannot 
maintain trespass for mesne profits against the 
tenant for the rents accrued due since the date of 
the mtge., by mere entry upon the land after the 
notice. The doctrine of relation applies only as 
between disseisor & disseisee, in which case the 
re-entry has relation back to prior occupation by 
the owner, & remits him to his original rights. 
Where the mtgee. gave notice of the mtge. to the 
tenant in possession, who had become tenant since 
the mtge., & made an entry, & subsequently served 
a notice of ejectment upon the tenant, who gave a 
judge’s order, by which it was agreed that the 
action should be stayed upon the tenant’s under- 
taking to give up possession of the premises on a 
day named therein; &, in default thereof, the 
mtgee. was to be at liberty to sign final judgment, 
& to issue execution against the tenant for the 
of the action:—Held: the mtgee. 
was not in a condition to maintain an action of 
trespass to recover the mesne profits from the date 
of the mtge., inasmuch as he never had such a. 
possession as is necessary to support the action ; 
& the judge’s order could not be considered as 
equivalent to a judgment by default in ejectment, 
or as any evidence of the mtgee.’s prior occupation 
of the premiscs.—LITCHFIELD vy. READY (1850), 
5 Exch. 939; 20 L. J. Ex. 51; 155 BE. R. 409. 
Annotations :—Consd. Ocean Accident & Guarantoo Corpn. 
v. Ilford Gas. Co., [1905] 2 K. B. 493. Refd. Barnett v. 
Guildford (1855), 11 eek, 19. Menta. Humphrey v. 


Nowland (1862), 15 Moo. P. C. C. 343; Harrison v. 
Blackburn (1864), 10 Jur. N. 8. 1131. 


1404. -|—OCEAN ACCIDENT & GUARANTEE 
CoRPN. v. ILFORD GAS Co., No. 13638, ante. 





B. Subsequent Mortgagees. 


Sce, now, Law of Property Act, 1925 (c. 20), 
Sched. I., Part VII. 

1405. General rule.|—In the absence of express 
contract between the mtgor. & second mtgee. of 
lands entitling the latter to take possession with the 
consequential right to take the rents, the rights 
of the second mtgee. are as follows. He can, 
subject to the rights of the first mtgee.. take 
possession & enter into receipt—of the rents in 
either one of two ways: (a) in an action to 
enforce his security he can obtain an order appoint- 
ing a receiver; or (b) under Conveyancing & Law 
of Property Act, 1881 (c. 41), he can himself 
appoint a receiver. In the one case he obtains 
judicially & in the other contractually & by virtue 
of the statute a right to take the rents by the hand 
of areceiver. But his only remedy is the appoint- 
ment of a receiver: he has no legal right to take 
possession or to ear gbayenen to himself of 
the rents (BUCKLEY, J.).—Vacttm Orn Co., 
Ltp. v. Evuis, [1914] 1 c B. 693; 83 L. J. K. B. 
479; 110 L. T. 181, C. A. 


for ossession by D. until default :-— 
Hel pitf. was entitled to recover, 
for D. could not in the face of his mtge. 
ie A.’s Sele of possession or that 

pltf., as assignee.—REID 0. 
Mowmax desc! "8 c }. 246.—CAN. 

——.}—GOODERE ©. WALLACE 
(1864), 24 U. C. R. 31.—CAN. 


a. No right to posacssion— Against 
bond fide purchaser of land—Purchase- 
money paid into court. Pee aeons 
MORTGAGE & INVESTMENT Oo. 
CANADIAN PacriC te. Co. (1884), 


ult. Cae ee DAS 
§21.— 
the 


& was recognised 


Part I[X.—Riauts AND LIABILITIES OF THE MORTGAGEE. 


1406. Right to possession against mortgagor.|— 
On Aug. 18, 1887, B., the bkpt., mortgaged his 
estate to A., & on Aug. 22, executed a second 
mtge. in favour of resps., his bankers. Subse- 
quently resps. obtained judgment. against B., & 
put the sheriff in possession. On May 2, a 
recelving order was made against B., & the sheriff 
on May 4, withdrew from possession. On June 25, 
resps. took possession under their mtge., & on 
same day an arrangement was come to between 
them & the official receiver by which certain crops 
on the land were cut & sold without prejudice 
to the legal position of the parties :—Held: as 
the second mtgees., resps., had taken lawful 
possession of the land, they were entitled as against 
the official receiver to the proceeds of the sale of 
the crops.—He Gorpon, Er p. OFFICIAL RECEIVER 
(1889), 61 L. T. 299; 6 Morr. 150. 


C. Registered Proprietor of Charge. 
See Land Registration Act, 1925 (c. 21), s. 27 (1); 
Law of Property Act, 1925 (c. 20), s. 87 (1). 
D. Equitable Incumbrancers. 
1407. General rule—Not entitled to possession.|— 


The persons entitled to the annuity or legacies are 
in the position simply of persons having a charge 


on real estate ; they have no legal estate. ‘They 
are in the position of equitable mtgees.; they 


could not have taken possession of the land 
(NORTH, J.).—GARFITY v2. ALLEN, ALLEN v. 
LONGSTAFFE (1887), 87 Ch. D. 48; 57 1, J. Ch. 
420; 57L. T. 848: SOW. RR. 418. ° 

1408. Express right to possession if mortgagor 
should become bankrupt—--No right to possession 
till adjudication.|—-A building agreement. provided 
that all the loose materials & plant brought. upon 
the land should ‘* be deemed to be annexed to the 
frechold.”’ The builder by deed assigned ‘ all his 
interest under the building agreement”? to Hl. to 
secure advances. This deed provided that, if the 
builder should ‘‘ become bkpt.’? Hl. might) take 
possession of the Jand comprised in the building 
agreement & complete any unfinished houses. A 
receiving order was afterwards made against the 
builder, & adjudication followed. Hl. took pos- 
session under the mtge. when the receiving order 
was made, on the ground that the builder had 
‘become bkpt.,’?’ & completed some unfinished 
houses, using the loose plant & materials then on 
the premises :—Held:  ‘S become bkpt.” meant 
‘be adjudicated a bkpt.,” & therefore, the builder 
not being in default’ under the mtge. when the 
receiving order was made H. was not. then entitled 
to take possession.— Re WEIBKING, “i pp. WARD, 
(1902) 1 K. B. 7183; 71 L. J. K. B. 388935 50 W. RR. 
460; 9 Mans. 1313; sub nom. Re WEIBKING, £2 pn. 
TRUSTEE v. HARTLEY, 86 L. T. 24. 

See. further, BANKRUPTCY, Vol. IV., p. 366; Nos. 
3390-3398. 


SEctT. 3.—RIGHTS WHILE IN POSSESSION. 
SUB-SECT. 1.—RENTS AND PROFITS. 
A. In General. 


Receipt of rents & profits—Whether amounting 
to possession.|—Sce Nos. 1377-1483, ante. 


PART IX. SECT. 2, SUB-SECT. 2.—B. | PART IX. SECT. 2, SUB-SECT. 2.—C. 
q. Whether right to 
a mtge. 


1406 i. Right to possession against 
maortgagor.}-—ANTRIM CouNTY LAND 
BUILDING & INVESTMENT Co. vt. 
STEWART, [1904] 2 I. R. 357.-—IR. of 


p. Right of second mortgagee to 
renta—As against judyment creditur of 
maortgagor.}— CAMPION 0. PALMER, 
{1896] 2 1. R. 445.—IR. 


Semble: that 


the Jand 


Transfer Act, 1885, 
confer on the mtgee. a right to possession 1409 
mort gag 
STUART (1687), 5 N. Z. L. K. 304 (8. C.), 


PART IX. SECT. 3, SUB-SECT. 1.—A. 
1409 . General rulc.}—Semble: a first 
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1409. General rule.|—A solr. advanced money 
to his client on a second mtge. in which was in- 
serted a power of sale exercisable at any time 
without the usual proviso requiring that notice 
should be given, or some interest should be three 
months in arrear; & it was not shown that he 
explained to the client that the power was not in 
the usual form. The solr. afterwards took pos- 
session, & for several years received the rents, 
which, together with some payments made by the 
mtgor., exceeded the interest on both mtges. He 
then sold the property without notice. In an 
action by the mtgor. against the solr. :—Held: (1) 
the omission from the power of sale of the usual 
qualifying clause was a breach of duty, & the 
mtgee. was liable in damages as for an improper 
sale, unless it} could be shown that some interest 
was three months in arrear; (2) the fact that the 
intgee. had reccived rents to an amount more than 
suflicient to pay interest: would not by itself prove 
that. there was no interest in arrear if no appro- 
priation was shown to have been made ; (3) as in 
an account sent by the mtgee. to the mtgor. the 
interest was treated as satisfled up to a certain day 
out. of the rents, there was evidence of an arrange- 
ment that the rents should be applied in discharge 
of interest, & that, as the flnal account showed 
that if the rents were thus appropriated there 
would be no interest in arrear at the time of sale, 
the sale was improper. 

(4) Qu. : whether a mtgec. in possession having 
a balance of rents in hand more than sufficient for 
payment of the interest & all expenses he has 
incurred can be heard to say that interest is in 
arrear so as to justify a sale because no account 
has been rendered & no appropriation made.— 

tv. HDWARDS (18SS1), 18 Ch. 1D. 440; 51 


|L. J. Ch. 46; 45 1. 'T. 5003 80 W. . 446, ©. A. 


Annotations :-—Asto (1) Apld. Craddock v. Rogors (1884), 63 
L. J. Ch. 968. Distd. Pooley’s Trustee », Whet-hain (1886), 
33 Ch. D. 111. Consd, Stokes v, France, [1898) 1 Ch. 212. 
lato (2) Apld. Bright «©. Campboll (1889), 41 Ch. D. 388; 
Wrigley ¢. Gill, [1906] 1 Ch. 165, .48 to (3) Distd. Pooloy’s 
Trustee vo. Whethain (1886), 33 Ch. 1. 111. Ae to (4) 
Consd. Wrigley v. Gill, (1006) 1 Ch. 165. Generally, Befd. 
Nocton v, Ashburton, [1914] A. C. 032. Mentd. Andrews 
vw. Barnes (1888), 30 Ch. I. 1333 Simmons v. London Joint 
Stock Bank, Little » London Joint Stock Bank, [1891] 1 
Ch. 270; The Swiftsure (1900), 16 T. Li. RR. 275. 

1410. Nature of rents recoverable -—Mortgage of 
wharves & warehouses—-Warehousing charges 
reserved as rents.j—(1) Under a mtge. of wharves 
& warehouses occupied by the mtgors. for their 
business of wharfingers & warchousemen :—Held : 
the mtgees. going into possession were not entitled 
to receive debts due to the mtgors. for warchousing 
goods, though the charges out. of which the debta 
arose were termed rents, & were by Act of Parlia- 
ment recoverable, amongst other charges, b 
distraint & sale of the goods in respect of whic 
they were incurred. Semble: a mtgec. going into 
possession is entitled to receive all unpaid rents 
properly so called. 

(2) Apportionment Act, 1870 (c. 35), does not 
disentitle a mtgee. entering into possession to 
back rents unrecovered.--ANDERSON v. BUTLER’S 
WHAR”™ Co., Lrp. (1870), 48 1. J. Ch. 824. 


Amat a to (1) Refd. Shillito v. Biggart, {1903] 1 
.. 1. 683. 


mtgoe. has not, as such, a right to the 
rents & profits.-BANK OF BRITIAH 
Nontn AMERICA. HEATON (1862), 
1 Ch. Ch. 175.-—CAN. 


ii. - ~——-WILLIAMS vv, Box 
(1913), 24 W. LL. R. 93; 4 WW 
244; 12 D. L. RR. 90.—CAN. 


1409 iff. ———. ]}— PRABHAKAR CHINTA- 
MAN DIKSNIT v. PANDURANG VINAYAK 
DIKSHIT (1875), 12 Bom. 88.—IND. 


posacsaion. }-— 
under Land 
oes not of itself 





ed.—KING  v. 
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Sect. 3.—Righis while in possession: Sub-sect.1,2 , 
,D. & #£.; sub-sects.2,3 &4. Sect. 4: 
Sub-sect. 1.] 


1411. Rents properly so called.|—ANDER- 
SON v. BUTLER’S WHARF Co., Lrp., No. 1410, ante. 
1412. Right to back rents unrecovered—Appor- 
tlionment.]|—ANDERSON v. BUTLER’S WHARF Co., 

LtTD., No. 1410, ante. 

1413. Licence to dig earth & make bricks—Pay- 
ments in nature of rent—Notice to licensee. |— 
Payments agreed to be made by an occupier of the 
soil under a parol licence to dig earth & make 
bricks are in the nature of rent, & as such a mtgee. 
of the premises is entitled, after notice in the usual 
manner, to all sums in arrear from such occupier 
at the time of the notice, or which may afterwards 
become due.—Re BRINDLEY, I’z p. HANKEY (1829), 
Mont. & M. 247. 

1414. Application of rents—Discharge of interest 
—Balance in reduction of capital.|—In an ordinary 
case, there being no rent reserved, the tenant at 
will did not pay any rent, & was not liable to pay 
any, but you might superadd to that legal relation- 
ship an express agreement for a tenancy, as was 
done in the present case, in which a monthly 
tenancy was created at a monthly rent. That, no 
doubt, altered the legal relation between ‘the 
parties, but it did not alter the equitable relation. 
The rent, if paid, was in equity paid on account of 
principal & interest ; if it exceeded the interest it 
would go in reduction of the principa] (JESSEL, 
M.Ql.).—te KNIGHT, Hx p. ISHERWOOD (1882), 22 
Ch. D. 384; 52 L. J. Ch. 370; 48 L. T. 8983 31 
W.R. 442, C. A. 

Anntations :—Mentd. Ie Bushell, ka p. Izard (1883), 23 
Ch. D.115; Re Witton, Hz p. Arnal akg 24 Ch. D. 26; 
Re Salkeld’ Hz p. Good (1884), 13 Q. B.D. 731. 

1415. -|—Testator a his resi- 
duary real & personal estate to trustees upon trust 
to sell, with power to postpone, & to divide into 
shares, each share being settled. T'estator’s assets 
included several mtge. debts the interest on which 
was in arrear at his death. 'Testator had entered 
into & remained in receipt of the rents of the 
mtged. properties up to his death, & the trustees 
had continued in such receipt. The securities being 
deficient, the question arose between the tenants 
for life & the remaindermen as to the application 
of these rents :—-Held: the trustees must first 
apply each instalment of rent received since 
testator’s death from each mtged. property in 
satisfaction of the arrears of interest which at 
testator’s death were due in respect of the mtge., & 
then distribute the balance as income up to but 
not exceeding the interest accrued since testator’s 
death on the mtge., & apply any excess as capital. 
—Re Coaks, COAKS v. BAYLEY, [1911] 1 Ch. 171; 
80 L. J. Ch. ies ; 103 L. T. 799. 

Annotation :—Distd. Re Horn’s Estate, Public Trusteo v. 
Garnett, [1924] " ‘Ch. 222. 

1416. Right to rent pending sale—-Rents amount- 
ing to less than interest due.}—Where trustees, 
under a power in a will, have invested trust funds 
on the security of mtges. on leasehold properties, 
& have, on the bkpcy. of the mtgor., foreclosed, 
the effect of Conveyancing Act, 1911 (c. 37), 8. 9, 


14141. pplication ofrentsa—Discharge 15.—CAN. 
of interest—Balance in reduction of t. 
capital, }-—A creditor in possession under 
a frat heritable bond is entitled, after 
applying the rents to payment of the 
interest thereon, to pay the surplus 
to the proprietor & not. bound to apply 
that. surplus to oxtinction of the 
principal sum.—BROWN ov. Rak (1835), 
13 Sh. (Ct. of Sess.) 256.—SCOT. 

r. Whether entitled to commission 


for collecting rents.}-—-FRREHOLD LOAN 
Co. v. McCLRAaN (1893), 9 Man. L. R. 

















HARRISON (1909), 4 
eo —CAN. 


the mtgec., 


possession, may 


}—-A mtgve 
is not, as a rule, entitled to com- 
mission for eitnae d ae —EARLF. v. 


. Praviso that mortgagee may col- 
lect’ rents—Rights against tenanta.}— 
Where a mtge. contains a proviso that 
whether in or out of 
collect: & receive the 
rents of the mtged. property, he may 
enforce his rights to collect the rents 
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is to place the property which has been foreclosed 
so far as practicable in the same position as if it 
had originally formed part of the estate of testator. 

Trustees, acting under a power in & will, in- 
vested trust money on the security of nine mtges. 
on nine leasehold properties. The mtgor. having 
become bkpt., the trustees foreclosed. Four of 
the properties were sold, leaving five unsold. In 
the case of two, the net rent exceeded the amount 
of the interest on the mtge. In the case of two 
others the net rent was about equal to the former 
interest, & in the case of the remaining property, 
the net rent was less than the former interest :— 
Held: the tenant for life was entitled to the whole 
of the net rents, pending the sale of the properties ; 
but, if during that period the net rents amounted 
to less than the amounts he would have received 
by way of interest on the mtges., he would not be 
entitled to claim any part of the proceeds of sale.— 
ite Horn’s Estate, PUBLIC TRUSTEE v. GARNETT, 
[1924] 2 Ch. 222; 93 L. J. Ch. 490; 181 L. T. 
286; 68 Sol. Jo. B77. 

Rights of mortgagor to rents while in ; posseualon] 
—See Part VI., Sect. 3, sub-sect. 5, ante. 


B. On Bankruptcy of Mortgagor. 
See BANKRUPTCY, Vol. IV., p. 366, Nos. 3390-— 
3395. 


C. In respect of Leases and Tenancies. 
See Sect. 7, sub-sect. 1, B., post. 


D. Rights as against Receiver. 


1417. Receiver appointed in proceedings not 
relating to mortgagee’s title—Whether mortgagee 
entitled.|—-A mtgee. of a term created for raising 
portions, & expired, is not entitled to an account 
of rents & profits in the hands of a receiver 
accrued before the expiration of the term.—GREs- 
LEY v. ADDERLEY, GRESLEY v. ILEATHCOAT (1818), 


1 Swan. 573; 86 KH. R. 510, L. C. 
Annotations :—Apld. Clarondon v. Barham (1842),1 Y. &C 


Ch. Cas. 688. Consd. 2e Hoare, Hoare v. Owen, see) 3 
Ch. 94. Refd. Hele »v. Bexley, Whitfiold v. Bowyer, 
Whitfield vo, Knight (1855), 20 Beav. 127. 


1418. .|—A mtgee. has no title to the 
rents of the mtged. premises, which have been 
paid into ct. by a receiver appointed in a suit for 
stablishing the will of the mtgor.; notwith- 
standing that, after the appointment of & receiver, 
he gave notice to the tenants to pay the rents to 
him. He ought to have followed up that notice 
by moving to discharge the receiver. 

From the time of the discharge of the receiver, 
or perhaps from the time when his application was 
first made for that discharge, he may be considered 
n possession; but he can have no intermediate 
rents, when he was out of possession ( ee 
M.R.).—THOMAS v. BRIGSTOCKE (1827), 4 Russ. 
64; 38 E. R. 729; affd., 4 Russ. 66, L. C. 
Annotations :——Apld. Clarendon v. Barham (1842), 1 a & C. 

Ch. Cas. 688; Re Franks (1851), 16 L S. 529. 

Consd. Hele v. Bexley, Whitfield «. Bow ae, "Whittier v. 

Knight alee) 20 Beav. 127; Re Hoare, Hoare v. Owen, 

{1892} 3 Ch. 94. Distd. Preston v. Tunbridge Wells 

Opera House, [1903] 2 Ch. 323. Id. Re ah Cr ge 

Amalgamated Estates, Fairweather v. The Co., (1912) 2 

Ch. 497. ‘Reld. Paynter v. Carew (1854), 23 L. J. Oh. 596. 
7 : by notices to the tenants of the mtged. 
land.—NORTH AMERICAN LIFE ASSUR- 

ANCE Co. v. MORRIB, [1917] 1 W. W. R. 
614; 11 Alta. L. R. 35.—CAN. 

b. Rents paid _ before mortgagee 
takes possession—Whether entitled to 
refund.}—A mtgee. is not entitled as 
against the mtgor. to a refund of rents 


aay before the mtgee. takes possession, 
vy a tenant of a purchaser under an 











. in possession 


N. B. Eq. Rep. 


agreement for sale.—SFLLICK v. Hay- 
WARD, (1917) 2 W. W. R. 803; 24 
B. C. R. 125.—CAN. 


Part [X.—Riguts anp LIABILITIES OF THE MORTGAGEE. 








1419. -|—Money in the hands of a 
receiver is not in custodia legis in the same way as 
if it were in the hands of a sequestrator. 

In June, 1886, H. borrowed from R. the sum of 
£7,000 on the security of a transfer of shares in a 
co. R. took no steps to have himself registered 
as owner of the shares until 1892. H. died in 
1889, having paid interest on the mtge. debt down 
to Apr. 1888. In June, 1889, in a creditor's 
action to administer H.’s estate, a receiver was 
appointed. In July, 1889, the co. issued to the 
receiver debentures representing arrears of divi- 
dends upon the shares accrued prior to H.'s death. 
In 1892 R. valued his security at £1,000, & proved 
for the balance of his debt. He was afterwards 
registered by the co. as transferee of the shares, & 
then claimed to have the debentures handed over 
to him by the receiver :—Held: he was not. so 
entitled, the debentures not being in eustodia legis 
for his benefit, but: being assets in the hands of the 
receiver, Who for this purpose was in the sama 
position as an cxor.—Re HOARE, HOARE tv. OWEN, 
[1892] 3 Ch. 945 611. J. Ch. 5413; 67 L. T. 45; 
41 W. R. 1053 36 Sol. Jo. 528. 

Annotations :—-Apld. Preston rv. Tunbridge Wells Opera 
House, [1903] 2 Ch. 3233; Re Metropolitan Amalgamatod 
states, Fairweather v. The Co., [1912] 2 Ch. 497. 

1420. Receiver in debenture-holders’ 
action.!—A mtgee. who has allowed the mtgor. to 
remain in possession cannot claim back rents in 
the hands of a receiver in a debenture-holders’ 
action to which the mtgee. is a stranger, jf sueh 
rents turn out, as between the parties to the 
action, to have been received for the mtgor.—- 
Re LANDS SECURITIES Co., ba pp. Norwich LIFE 
INSURANCE SOCIETY (1804), 1] Mans. 526; 13 R. 48. 

1421. Receiver’s right to deduct remuneration 
& expenses.|—Where a receiver has been ap- 
pointed, gone into possession & received rents with 
the knowledge of amntgec.. such mtgee. upon taking 
possession is only entitled to the rents in the 
receiver’s hands after deduction of the receiver's 
remuneration & expenses.-—DAVY v. PRiIcK, [1883] 
W.N. 2265 Bitt. Rep. in Ch. 182. 

1422. Action by second mortgagee for receiver— 
First mortgagee not party—Motion to discharge 
receiver— Right to rent received from date of 
motion.}—In an action by sccond mtgees. against 
the mtgor., to which the first mitgee. was not a 
party, a receiver was appointed of the rent of 
mtged. premises subject to the rights of the first 
mtgee. Onmotionin the action by the first mtgec. 
to discharge the receiver & to be let into posses- 
sion :—-Held: the first mtgeec. was entitled to back 
rents paid to the receiver after the date of the 
service of his notice of motion.— PRESTON v. 
TUNBRIDGE WELLS OPERA Howusk, Lrp., {1903] 
2 Ch. 323; 72 1. J3.Ch. 7743 88 L. T. 53. 
ainnotation :—Apld. Re Metropolitan Amalgamated Estates, 

Fairweather vc. The Co., [1912] 2 Ch. 497. 

1423. —— —— —— ——.]—A co. having 
mortgaged leasehold flats to first mtgor. subse- 
quently issued a mtge. debenture to a debenture- 
holder. On Feb. 1, 1912, the first mtgees. 
appointed A. as receiver under their statutory 
power, but did not give immediate notice to the 
tenants. On Feb. 2 the debenture-holder, the 
second mtgee., obtained the appointment of B. as 
a receiver in a debenture-holder’s action to which 
the first mtgees. were not partics, & immediate 
notice was given to the tenants. On Feb. & the 
first mtgees. gave B. & the tenants notice of A.’s 
prior appointment & claimed the rents. On 
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c. Right to growing crops.J}—Upon 

default made in payment of a mtge. 
J.—VOL. XXXV. 


right to take 


the mtgee. has the unquestionable 


possess 
perty in the state in which it then 
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Feb. 27 the first mtgees. applied to the ct. for 
liberty to take possession notwithstanding B.’s 
appointment, & on March 1 B. was ordered to give 
up possession :—Held: notwithstanding the ap- 
pointment of A. on Feb. 1 & the notice of Feb. 8, 
the first mtgees. were not entitled to any rents 
collected by B. prior to their application of Feb. 27. 
—Re METROPOLITAN AMALGAMATED ESTATES, 
Lrp., FAIRWEATHER v. THE Co., [1912] 2 Ch. 497 ; 
107 L. T. 5453 sub nom. YORKSHIRE INSURANCE 
Co. v. METROPOLITAN AMALGAMATED ESTATEs, 
Lrn., 81 L. J. Ch. 745. ; 

Appointment after notice by mortgagees to tenant 
—Demanding payment of rent.]— Sec No. 824, 
ante. 


E. Rights as against Sequestrator. 
See HXECUTION, Vol. AXIL., p. 603, Nos. 1901- 
190A. 


SUB-SECT. 2.~--CROPS AND TIMBER. 

Growing crops.|—Sce Bankruptcy, Vol. LV., 
p. 3866, Nos. 3396-3398 ; BILLS OF SALE, Vol. VII., 
pp. 36, 37, Nos. 192-197. 

Timber.|—Sce AGRICULTURE, Vol. II., p. 73, 
Nos. 510-512. 

SUB-SECT. 3.—TIXTURES. 

See, generally, WANDLOKD & Tenant, Vol. 
XXXI., pp. [81 et seq. 

1424. Agreement between lessor & lessee—For 
removal of fixtures by tenant—Agreement not 
binding on prior mortgagee of lessor.|—As between 
landlord & tenant an agreement by the Jandlord 
that the tenant shall be at. liberty to leave the 
tenant's fixtures on the premises after the expira- 
tion of the tenancy & to sever & remove them after 
they have thus become part of the freehold, may, 
in the event of the landlord’s subsequent refusal 
to permit severance & removal, give the tenant a 
right of action for the value of the fixtures. But 
such an agreement gives the tenant no such right 
of action against the landlord’s mtgees. who have 
in the meantime entered into possession under a 
prior mtge.— THOMAS v. JENNINGS (1896), 66 
lL. J. Q. B55; 75 1. TT. 2745 45 W. RR. 985 12 
VT. J. RR. 687; 40 Sol. Jo. 731. 

Whether fixtures pass with mortgage.]--Sce 
Part IV., Sect. 5, sub-sect. 3, ante. 


4.—IN RESPECT OF LEASES AND 
"TENANCIES. 
See Sect. 7, sub-sect. 1, post. 


SUB-BEC'T. 


Sect. 4.—LIABILITIES. 
SUB-SECT. 1.-——IN GENERAL. 


| 1425. Mortgagee a trustee for mortgagor—Until 
foreclosure.|—-Mtgee. till a foreclosure, is but in 

nature of a trustee for the mtgor.—AMHURST v, 

DAWLING (1700), 2 Vern. 401; 23 EB. R. 859. 
1425a. ——.]—Dosson v. LAND (1850), 8 Hare, 

216; 19 L. J. Ch. 484; 16 L. T. O. 8. 413 14 Jur. 

288; 68 E.R. 337; subsequent proceedings (1851), 

4 De G. & Sm. 575. 

Annotations :—Consd. Kirkwood v. Thompson (1865), 2 
Hem. & M. 392; White ». eli of London Brewery Co. 
(1845), 38 Ch. D.559. Refd. Bellamy v. Brickenden (1861), 
9 John. & H. 137; Banner v. Herridge (1881), 18 Ch. D. 
254; Charles v. Jones (1887), 56 L. J. Ch. 745. Mentd. 
Shaw v. Bunny (1865), 5 New. Rep. 260. 


is as to crops, & to hold the whole as 
his security.—-MODOWAaALL v. PHIPPEN 


if of the pro. 
oe F (1882), 1 O. R. 143.—OAN. 
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Sect. 4.—Liabilities: Sub-sects. 1, 2, 3, 4 & 5. 
Sects. 5, 6 & 7: Sub-sect. 1, A.] 


Pern to account.|—See Part) XVI., Sect. 2, 
post. 


SuB-sEcT. 2.—IN KESPECT OF HIGHWAYS. 
See Highways, Vol. XXVI1., pp. 496, 551, Nos. 
2045, 2469, 2470. 


SUB-SECT. 3.—IN RESPECT OF LEASES AND 
TENANCIES. 
Sec Sect. 7, sub-sect. 2, post. 


SUB-SECT. 4.—REPAIs. 

1426. General rule.]—A mtgee. in possession is 
bound to repair the mtged. premises ; but if when 
he takes possession the premises are in such a 
ruinous state that a prudent owner would not 
repair or attempt to repair them, it is not the duty 
of the mtgee. to do so. Itis not his duty to repair 
when it can only be done by pulling down & 
rebuilding the premises.—Moore v. PAINTER 
(1842), 6 Jur. 903. 

1427. Payment from rents after own interest 
deducted.|— RicHanps v. MORGAN (1753), 4 Y. & C. 
Hx. 570; 160 BE. R. 1136, L. C. 

1428. Expenditure beyond rents received.|— 
RIcHARDS v. MORGAN (1753), 4 Y. & C. Ex. 570; 
160 HK. BR. 1186, L. C. 

1429. Maintenance of state at time of mortgage— 
Deterioration due to lapse of time.|—A mitgee. is 
not bound to keep up buildings in as good repair 
as he found them, if the length of time will account 
for their being worse.— RUSSEL v. SMITHIES (1794), 
1 Anst. 96; 145 E. R. 811. 

Annulatton :—Refd. Wragg v. Denham (1836), 2 Y. & C. Ex. 


1430. Gross neglect by mortgagee.]--On a bill 
for redemption, the mtgee. will be made to account 
for all loss & damage, occasioned by his gross 
negligence in respect of bad cultivation, & non- 
repair of the mtged. premises.--WRAUG v. DENHAM 
(1836), 2 Y. & C. Wx. 117; 61. J. Ex. Eq. 38; 
160 BE. R. 335. 

1431. Buildings in ruinous condition— Liability 
to demolish & rebuild.J—-Moorr v. PAINTER, No. 
1426, ante. 


SuUB-SECT. 5.—-WASTE. 

See, n0w, Law of Property Act, 1925 (c. 20), 
ss. 85, 87, 10]. 

1432. Destruction of part of premises—Mortgagee 
ordered out of possession.|—IIANSON v. DERBY 
(1700), 2 Vern. 302 ; 23 EB. Rh. 852. 

1433. Waste by person not authorised by mort- 
gagee.}——An injunction against committing waste 
will not be granted against a mtgee., even though 
he makes no affidavit denying the waste, if it 
appear by the affidavit of the actual occupier of 
the land, that the alleged waste is not committed 
by the mtgee., or by his authority.—ANon. 
(1823), 1 L. J. O. S. Ch. 119. 

1434. Bad cultivation—Gross neglect.)—Wraaa 
v. DENHAM, No. 1480, ante. 

1435. Demolishing buildings—Liability of equit- 
able to legal mortgagees.}|—-Parties claiming to be 
equitable mtgees. in possession of certain frechold 
houses commenced pulling down the wall of one 
of them. The party claiming to have the legal 
estate thereupon filed his bill against the equitable 
mtgecs., & obtained, ex p., an injunction to 


MORTGAGE. 


restrain them from pulling down, destroying, or 
damaging the houses or buildings, & from removing 
or carrying away the bricks or matcrials thereof, & 
from doing or committing any waste, injury or 
spoil to, in, or upon the premises, or any part 
thereof. Pitf. afterwards put workmen into the 
houses, who excluded defts. by shutting the doors 
& windows. Defts. thereupon obtained an entry 
by breaking a window in one of the houses, broke 
the lock of one of the doors, & ejected pltf.’s 
workmen :—Held: under the circumstances, no 
breach of the injunction had been committed.— 
LODER v. ARNOLD (1850), 15 Jur. 117. 

1436. Mortgage of burial ground—Destruction of 
tombstones.|—-In 1831 a chapel & a burial ground 
adjoining were mtged. The mtgors. remained 
in possession, & afterwards, in 1833, graves were 
sold in perpetuity to different persons, without the 
concurrence of the mtgees. The burial ground was 
closed by an order of the Queen in Council, & the 
mtgees. thereupon began to level the ground & 
deface & destroy the tombstones, etc. The ct. 
held the mtgecs. were bound by the rights granted, 
& restrained them from doing any act which would 
prevent the future interment in the family graves, 
with the permission of the Sccretary of State, & 
from removing or injuring the graves or the tomb- 
stones, & ordered the mtgees. to replace those 
which had been removed.—MORELAND v. RICHARD- 
SON (1857), 24 Beav. 33; 26 L. J. Ch. 690; 21 
J.P. 741; 3 Jur. N.S. 1189; 5 W. R. 6723 53 
i. R. 269. 


Annotations :-—Refd. Thomas v. Jennings (1896), 66 L. J. 
Q. B. 5. Mentd. Foster v. Dodd (1866), L. R. 1 Q. B. 475. 


1437. Opening & working mines—Sufficiency of 
dase am one a mtged. estate is of an in- 
sufficient value to pay the mtge., a mtgec., on 
entering into possession, may open mines & cut 
timber, & he will be charged only with the net 
profits. But where the cstate is sufficient, a mtgee. 
in possession has no such right, & if he opens & 
works mines, he will be charged with the gross 
receipts, & will be disallowed the expenses of 
working.--MILLETT ». JIAVEY (18602), 31 Beav. 
470; 321. J. Ch. 122; 71. T. 551; 9 Jur. N.S. 
92; 11 W.R.176; 54 E.R. 1221. 

Cutting timber.|—See AaricuLruRn, Vol. II., 
p- 73, Nos. 510-512. 


Sect. 5.—COMPULSORY PURCHASE OF LAND. 
See COMPULSORY PURCHASE OF LAND, Vol. X]., 
pp. 248, 274, 275, Nos. 1385, 2017-2027. 


Secr. 6.—CONDUCT OF BUSINESS. 

1438. Limit of expenditure--That of prudent 
owner—Mines.]—Motion for the appointment of a 
receiver upon a mtgee. of mines, who had become 
a partner by purchasing shares in them, upon the 
ground of mismanagement, & excluding the mtgor. 
{rom interference, refused; the parties having 
regulated their rights by subsequent agreement, 
& the mtgee. not admitting that his mtge. was 
satisfied. The rights & duties of a person in that 
situation not to be governed solely by principles 
applicable to one who stands simply in the 
character of a mtgee. or partner. Mtgee. in pos- 
session of mines not bound to expend more than a 
prudent owner. If he can be deprived of the 
possession on the ground of mismanagement, it 
must be of a clear & specified nature. 

I do not know of any instance where a mtgee. in 
possession has said by answer that any thing was 
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due to him, that the ct. has tried upon affidavits 
against the answer, whether that was true or not 
(ELDON, L.C.).— Rowe v. Woop (1822), 2 Jac. & 
W. 553; 37 EK. R. 740. 

1439. Liability for wilful default..—A mtgee. in 
possession of a business is accountable not only 
for what he has received, but what he might or 
ought to have received.—Cuarnin v. YOUNG 
(No. 1) (1864), 33 Beav. 330; 3 New Rep. 449 ; 
11L. T.10; 55 E. R. 395. 

1440. Right to use mortgagor’s name.]—A 
mtgec. In possession of business premises is entitled 
to carry on the business for a reasonable time so 
as to enable him to sell as a going concern, & for 
that purpose to use the name of the mtgor.’s 
firm.—Cook v. THOMAS (1876), 24 W. R. 427. 

1441. Allowances for losses.|—A mtge. of a 
large block of buildings, let out as residential 
apartments, contained an assignment of ‘the 
rents & profits’? & a power to the mtgees. to 
enter on the premises in default of payment & 
‘‘manage’’ & receive the rents & profits thereof. 
The deed contained no assignment of chattcls nor 
any reference to existing arrangements with 
tenants, but the mtgor. covenanted to pay moneys 
expended by the mtyees. for any of the purposes 
thereby authorised. The block of buildings con- 
tained a common kitchen & salle & manger for the 
use of the inmates, & at the date of the mtge. the 
apartments were let to tenants under various 
agreements, made by a former mtgee. who had 
been paid off, by some of which the tenants 
stipulated for attendance & a supply of cooked 
food according to a tariff fixed by the manager. 
The interest being in arrear the mtgees. took pos- 
session of the building & continued to supply the 
tenants, whether they had special agreements or 
not, with attendance & cooked food, & managed 
the building at a loss. An action having been 
brought by the second mtgee. for an account :— 
Held: the first mtgees. were entitled in taking the 
accounts to be allowed the losses sustained by 
them in the management, not only out of the rents 
of the property, but out of the surplus proceeds 
of the sale of the propcerty.—-BoMpas v. KING 
(1886), 33 Ch. D. 270; 56L. J. Ch. 202; 55 1. T. 
190; 2T. L. R. 661, C. A. 


SxctT. 7.—IN RESPECT OF LEASES AND 
TENANCIES. 
SUB-SECT. ].—HIGHTs. 
A. In General. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 99, 100. 

1442. Power to demise.|— A mtgee. cannot make 
a lease of a house in mtge. before foreclosure, nor 
present on an avoidance.—J]IUNGERFORD v. CLAY 
(1722), 9 Mod. Rep. 1; 2 Eq. Cas. Abr. 610; 88 
E. R. 275, L. C. 

1443. Demise by mortgagee ‘‘ as agent ’’— 
Demise under seal—Effect of description ‘‘ as 
agent.’’|—-lt., being the mtgee. of a farm belonging 
to B. & the collector of the rents thereof for B., 


PART IX. SECT. 7, SUB-SECT. 1.—A. 
1442 i. Power to demise.}—A mtgee. in 





possesion under a mtge. under Real op ‘any 
roperty Act has power to lease the pop, A 
lan until redemption—FINN tv. ¢ Aj]. 340.—CAN. 





LONDON BANK OF AUSTRALIA (1898), 
19N.S. W.L. R. (L.) 364; 15 N.S. W. 
WwW. N. 155.— ADS. 


1442 iv. 


1442 ii. -+-Doe d. MALLOCK v. 
ROE (1837), 1 Ont. Dig. 2177.—CAN. | 


1442 ili. ———.}—A person who goes 


1887 (c. 107), 
mtgee. shall 


into the possession of land by a verbal 
permission of the m 
put out of possession 
one claiming under him.— 


HARDING ©. HANSON (1866), 


-+—Thero is nothing in 
the covenant (No.7) in the Act respect- 
ing Short Forms of Mortgages, R. 8S. O., 

that on default the 
have quiet possession of 
the lands, repugnant to the proviso 
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but not in possession of the land, entered into an 
agreement under seal, expressed to be made 
between R. ‘‘as agent, hercinafter called ‘ the 
landlord,’’” & S.. “hereinafter called ‘ the 
tenant,’ ’’ whereby R. let the farm to S. from year 
to year. The agreement provided that the tenant 
should consume on the premises all hay & fodder, 
spread upon the land all manure & compost pro- 
duced on the farm, not sell off any hay or fodder, & 
at the end of the tenancy leave all manure & 
compost. lk. subsequently sold & conveyed the 
farm to C., who brought an action to restrain S. 
from acting in contravention of the above-men- 
tioned provision :—Held: (1) in a demise under 
seal by a mtgee., the description of the person 
letting ‘‘ as agent ’’ was not sufficient to prevent 
the demise operating on the legal estate vested in 
him; (2) C. as assignee of the reversion, could 
enforce any covenant in the lease which ran with 
the reversion, & the covenant as to hay & manure 

did so run.—CHAPMAN v. Smitruil, [1907] 2 Ch. 97 3 

76L. J. Ch. 394; 96 L. T. 662; 51 Sol. Jo. 428. 

Annotation :-—Generally, Mentd. Ariadne SS. Co. t. 
McKelvie, [1922] 1 K. B. 5138. 

1444. Application for relief from forfeiture.]— 
The mtgee. of a tenant who has incurred a for- 
feiture cannot be heard on an application for 
relicf under ©. L. P. Act, 1860 (c. 126), 8. 2, & 
cannot be made a party to the action of ejectment 
under R.S. C., Ord. 16, r. 13.--MILLS v. GRIFPFITIUS 
(1876), 45 L. J. Q. B. 771. 

1445. Setting aside judgment by default—Ob- 
tained by lessor--- No sufficient opportunity to defend 
-—Equitable mortgagee.|—-Where the owner of 
ground rents reserved under a lease brought an 
action against the lessee, who, to his knowledge 
had no interest in the property, for recovery of 
the Jands for forfeiture by breach of covenant, & 
signed judgment by default, & the issue of the 
writ was not known to the equitable mtgee. of the 
Jease until three days before judgment was signed, 
during two of which he was necessarily absent on 
business, & there existed in fact a defence to the 
action :—Held: the judgment could be sect aside 
under R. S. ©., Ord. 27, r. 15, on the applica- 
tion of the equitable mtgee., who should be at 
liberty to defend the action in deft.’s name, but 
deft. ought to have becn made a party to the 
application, & therefore notice must be served on 
deft., & he must have liberty to apply to vary or 
discharge the order.—JACQUES v. IIARRISON 
(1884), 12 Q. B. D. 165; 53 L. J. Q. B. 137; 50 
L. T. 246; 32 W. R. 470, C. A. 

Annotations :—Apld. Employors’ Liability Assce. Corpn. v. 
Sedgwick, Collins, [1927] A.C.05. Mentd. Lock v. Pearce, 
(1892) 2 Ch. 328. 

1446. Enforcement of covenant by mortgagee or 
assignee—After notice to tenant—Lease by mort- 
gagor while in possession.) —Where a lease is made 
by a mtgor. in possession under the powers given 
by Conveyancing & Law of Property Act, 1881 
(c. 41), the mtgee., on giving notice to the tenant 
& going into possession, is entitled by virtuc of the 
Act to euforce the covenants & conditions in the 
lease in the same manner as if he had been a party 
to it, & such right cannot be affected by any 





in the same Act (No. 14), that the 

mtgee. on default of payment, may, 

on eiNing notice, enter on & lease or 

sell the lands; & a mtgee., when his 

mtge. is in default, may, under the 

covenant, without flv lg notice, make 
h 


. cannot be 
y the mtgor., 


any leaso which will not iuterfere with 
the mtgor.’s right to reudeem.— 
BRETHOUR tv. BROOKK (1893), 23 O. R, 
658; affd. (1804), 21 A. Kk. 144.—OAN. 
1442 v. ——.]—WARREN v. JOLIN, 
cig f W. W. R. 568.—CAN. 
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Sect. 7.—In respect of leases and tenancies: Sub- 
sect. 1, A. & B.; sub-sect. 2.] 


collateral agreement between the lessor & the 

lessee. — MUNICIPAL PERMANENT INVESTMENT 

BUILDING Society v. Smiru (1888), 22 Q. B. D. 

70; 58L. J. Q. B. 61; 37 W. R. 42; 57. L. BR. 

17, C. A. 

Annotations :—Expld. Matthews v. Usher (1899), 68 L. J. 
Q. BK. 988. Consd. Robbins v. Whyte, [1906] 1 K. B. 125. 
1447, ——— Covenant running with reversion— 

Selling or removing hay or manure.]|—CHAPMAN v. 

Smitu, No. 1443, ante. 

1448, Mortgagee as reversioner—Expectant on 
leases of mortgaged property—Enforcement of 
remedies as such.]—A mtgece., after default in pay- 
ment by the mtgor., has, if he think proper to 
exercise them, the same rights against a tenant 
by lease granted before the mtge., as the mtgor. 
had, & may take his remedy on such lease, as 
assignee of the reversion. If the lease was made 
by the mtgor. subsequently to the mtge., the 
mtgee. may treat the tenant as a trespasser, but 
cannot distrain, or sue for rent, unless he has 
accepted rent from the tenant, or has given him 
notice to pay rent, & the tenant has acquiesced. 

A deed to lead the uses of a recovery, after 
reciting that the premises were to be conveyed 
for the purpose, among others, of securing payment, 
of £800 advanced by J. to M. tenant in tail in 
remainder, declared the uses as follows: To H. 
& L., their exors., etc., for one thousand years, to 
commence from the day before the date, etc., in 
trust, subject to the powers, etc., after mentioned, 
upon non-payment of the £800 & interest, to sell 
or mtgage., & pay that sur to J.: &, from & after 
the determination of that term, & subject mean- 
time thereto, & to the trusts thereof, to E., mother 
of M., for life: remainder to T., his exors., etc., 
for two thousand years, to commence from the 
day of the decease of Vi. in trust to levy & 
repay such sums as EK. should during her life pay 
to J. for interest on the £800, & to suffer the person 
next in remainder or reversion expectant on the 
lirst term to receive the residue of rents not. 
applied in executing the trusts of the latter term : 
remainder, & in the meantime subject thereto, to 
such uses as M. should appoint, &, in default of 
appointment, tu him for life: remainders to his 
sons & to his daughters in tail: remainders over. 
A power was then reserved to Ii. to demise the 
premises for ten years from the date of the deed, 
or seven years from the day of her decease, rec- 
serving the best rent, etc., HE. demised the premises 
to a tenant for seven years from the day of her 
decease, reserving rent ‘‘ to M., or the person for 
the time being entitled to the freehold or inherit- 
ance of the premises immediately expectant ’’ on 
the decease of KE. She died & the lessee entered. 
M. died shortly afterwards, & left a daughter. 
Afterwards, the trustees of the terms of one 
thousand & two thousand years assigned them 
to J., default having been made in the payment of 
his £800 :—Held: the seven years lease granted 
by K., being made under a power created by the 
dced of uses, must be deemed contemporaneous 
with the term of one thousand years created by 
the same deed, & binding on the trustees of that 
term, who were parties to the deed, so that they 








PART IX. SECT. 7, SUB-SECT. 1.—B. ) 

d. Lease prior to mortgage.)—A 
garnishing creditor of the mtgor. is 
ontitled as against the mtgee. to rent 
due in respect of a lease of the mtged. 
promises mado after the mtge. by the 
mtgor.—GREEN wv. CAUCHON (1885), 
3 Man. L. R. 248.—CAN. 





; -}—A mtgee. is not buund 
to proceed under C. S. N. B., c. 83, 8. 15, 
but may exercise his rights at common 
law for the recovery of rent payable 
under a lease of the m 
made subsequent 
BROCK ©. FORSTER (1897), 
262.—CAN. 
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could not disturb the possession; the trustees of 

that term, though not ‘‘ entitled to the freehold 

or inheritance,’’ were the reversioners entitled to 
the rent reserved by the lease, & consequently 

their assignee might distrain for it.—ROGERS v. 

HuUMPHREYS (1835), 4 Ad. & El. 299; 1 Har. & W. 

625; 5 Nev. & M. K. B. 511; 5 L. J. K. B. 65; 

111 EB. R. 799. 

Annotations :—Apld. Re Ind, Coope & Co., Fishor v. The Co., 
Knox vw. The Co., Arnold v. The Co., {1911] 2 Ch. 223. 
Mentd. Yellowly v. Gower (1855), 24 L. J. Ex. 289. 

1449. -}—The principle that the 
mtgor. is in possession & receives the rents of the 
mtged. property only by leave of the mtgee., & 
the mtgee. is the reversioner expectant on leases 
of the mtged. property, & is entitled on taking 
possession of it to all arrears of rent in respect of 
leases made before date of the mtge. or subse- 
quently thereto by authority of the mtgcee., is not 
affected by Jud. Act, 1873 (c. 66), 5. 25 (5), or 
Conveyancing & Law of Property Act, 1881 (c. 41), 
s. 10, which deal with procedure only.—Re IND, 
Coore & Co., LTb., FISHER v. TuHE Co., KNOX v. 
THE Co., ARNOLD v. THE Co., [1911] 2 Ch. 2233 
80 L. J. Ch. 661; 105 L. T. 3563; 55 Sol. Jo. 600. 

Receipt of rents.|,—See Sub-sect. 1, B., post. 

Leases jointly with mortgagor.|—Sce Part VI., 
Sect. 4, sub-sect. 2, ante. 








B. Rents and Profits. 


1450. Lease prior to mortgage—After notice to 
tenant—Right to arrears.|—A mtgec., after giving 
notice of the mtge. to the tenant in possession 
under a lease prior to the mtge., is intitled to the 
rent in arrear at the time of the notice, as well as 
to what accrues afterwards, & he may distrain for 
it after such notice.—Moss v. GALLIMORE (1779), 
1 Doug. K. B. 279; 99 HE. R. 182. 


Annotations :—Apld. Birch v. Wright (1756), 1 Torm Rep. 
378. Distd. Pope v. Biggs (1829), 9 B. & C. 245; Parting- 
ton v. Woodcock (1835), 5 Nev. & M. K. B. 672. Folld. 
Burrowes v. Gradin (1843), 1 Dow. & L. 213. Apld. Re 
Ind, Coope & Co., Fisher v. The Co., Knox v. The Co., 
Arnold v. Tho Co., [1911] 2 Ch. 223. Refd. x p. Wilson 
(1813), 2 Ves. & B. 252; Alchorne v. Gomme (1824), 2 
Riing. 54; Johnson ». Howson (1828), 6 L. J. O. S. K. B. 
236; Dood. Iishor v. Giles (1829), 6 Bing. 421; Gatliors 
v. Moss (1829), 4 Man. & Ry. K. B. 268; Salmon v. Doan 
(1851), 15 Jur. 641; Trent v. Hunt (1853), 9 Exeh. 14; 
Underhay v. Read (1887), 58 L. T. 457. Mentd. 
Christophers v. Sparke (1820), 2 Jac. & W. 223; Dolaney 
v. Fox (1857), 2 C. B. N.S. 768; Heath v. Pugh (1881), 
6Q. B.D. 345. 














1451. —— ——..|—- BIRCH v. WRIGHT, No. 
1394, ante. 
1452. .]}—The mtgee. of an estate 


may recover in an action for use & occupation, 
brought against a tenant from year to year, whose 
tenancy may have commenced anterior to the 
mtge., the amount of all rent accruing after the 
mtge., etc., remaining unpaid after notice of the 
mtge., as well as all rent subsequently accruing ; 
& where an improvement has been effected in the 
premises by the mtgor. after the execution of the 
mtge., & the tenant has agreed to pay an increased 
rent in respect of such improvement, the mtgee. 
may adopt the act of the mtgor., as that of his 
agent ; & may recover from the tenant in respect 
of such improved rent.—BURROWES v. GRADIN 
(1843), 1 Dow. & L. 213; 12 L. J. Q. B. 333; 
1L. T. O.S. 318; 8 J. P. 583; 7 Jur. 942. 


f. Lease subsequent to mortgage.)— 
ponEineN v. JACKSON, 21 C. L. . 85.— 


gs. ——.]—CLAZY ov. THORNBURN 
(Y. T.) (1905), 2 W. L. R. 534.—CAN. 


h —.)—A m . Who has 
never been in serch is nor received 


d. premises 
to piss antigo 
4N. B. R. 
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1453. ——— ——.]—Re Inv, Coorr & Co., 
LrpD., FISHER v. THE Co., KNox v. THE Co., 
ARNOLD v. THE Co., No. 1449, ante. 

1454. -——— Increased rent.]—-BuRRoWEs v. 
GRADIN, No. 1452, ante. 

145 Equitable mortgagee by deposit.] 
—An equitable mtgee. by deposit served notice 
upon the tenant of the mtgor., who was in default 
under the mtge., intimating the fact of the mtge. 
& requiring the tenant to pay him, the equitable 
mtgee., the rent due in respect of the premises. 
In pursuance of such notice, the tenant paid his 
rent to the equitable mtgee. Subsequently the 
tenant sought to recover it back on the ground that 
it had been paid without consideration :—Held : 
the action failed, inasmuch as the rent had been 
paid with full knowledge of the fact that it was 
claimed by deft. as equitable mtgee.—FINcK ». 
TRANTER, [1905] 1 Kk. B. 427; 74 L. J. K. B. 845; 
92 L. T. 297. 

a a :—Refd. Vacuum Oil Co. v. Ellis, [1914] 1 K. B. 











1456. Lease subsequent to mortgage— After notice 
affirming tenancy.|—PoPE v7. Bia@as, No. 1397 ante. 

1457. & acquiescence of tenant.!— 
ROGERS v. HUMPHREYS, No. 1448, ante. 

1458. Subsequent appointment of 
receiver—Preserving rights of prior incumbrancers.]| 
—UNDERHAY v. READ, No. 824, ante. 

1459. ——~— With consent of mortgagee.}—Re INn, 
CooPE & Co., LTD., FISHER v. THE Co., KNOX v. 
THE Co., ARNOLD v. THE Co., No. 1449, ante. 
Validity against mortgagee.|—Sce Part VI., 
Sect. 5, sub-sect. 6, 13., ante. 

1460. Apportionment of rent— Mortgage of 
separate parts of premises.|—HARRYMAN 1. COL- 
LINS, No. 1356, ante. 

1461. Where rent prepaid— Tenant without 
notice of mortgage.|—-A lessee for a term sub-let 
a house for a period less than his term to pltf., at a 
rent reserved & made payable by equal quarterly 
payments on the four usual quarter days. Le 
afterwards mortgaged the premises to defts. as 
security for mouey advanced by them for a term 
less than his own, but greater than pltf.’s.  With- 
out knowledge of this mtge., but after it) was 
entered into, pltf. paid his lessor a sum of moncy 
for rent before it was due. Between the payment 
& the rent day defts. gave pltf. notice of their 
mtge., & required him to pay the rent due upon his 
lease. Afterwards they distrained for this rent :— 
Held: this payment was no discharge of pltf.’s 
hability to pay rent. when it) became due, & there- 
fore defts. were justified in distraining.—DE 
NICHOLLS v. SAUNDERS (1870), I. R. 5 C. BP. 589 ; 
39 L. J.C. P. 297; 22 L. T. 661; 18 W. R. 1106. 
Annotations :-—Consd. Ashburton v. Nocton, [1915] 1 Ch. 

274. Refd. Cook v. Guerra (1872), L. R. 7 C. PL. 1382 ; 


Green ¢, Rheinberg (1911), 104 L. T. 149. Mentd. Glyn 
Mills v. East & West Indiw Dock Co. (1882), 7 App. Cas. 
591, 


1462. Constructive notice of mortgage.|]— 
A. having granted a lease for five years to deft. 
from Midsummer 1864, persuaded deft. to pay his 
rent to him for more than four years in advance. 
In 1865 A. mortgaged the reversion of the premises 
to pltf. Plitf., in Nov. 1866, requested deft. to pay 
rent to him in future, but omitted to state that he 
was mtgee. of the reversion, & deft. took no notice 
of the notice to pay rent. In an action to recover 








renee 
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the rent due for two & a half years from Midsummer 
1866 to Christmas 1868 :—Held: the notice, 
together with the collateral circumstances, were 
sufficient to put deft. in possession of the fact that 
pitf. was the mtgee.; & although all prepayments 
prior to the giving of such notice were payments of 
rent as against plitf.’s claim, yet pltf. was entitled 
to recover rent from the date of the notice.— 
Cook v. GUERRA (1872), L. R. 7 C. P. 1823; 41 
L. J.C. P. 89; 26. T. 97; 20 W. R. 367. 

Annotation :—Refd. Ashburton v. Nocton, [1915] 1 Ch. 274. 

1463. ——— Rent for whole time paid in lump sum 
—Prepayment prior to mortgage—No inquiry by 
mortgagee.|—-By a lease in writing a house was 
demised to deft. for a term of four years at a 
yearly rent payable quarterly; & deft. entered 
under the lease. Soon aftcr the commencement of 
the term the lessor agreed to accept, & deft. paid, 
a lump sum in satisfaction of all rent reserved 
by the lease during the term. The lessor then 
mortgaged the premises to pltf. Pltf. knew 
nothing of the payment of rent in advance by deft., 
& had only seen the counterpart. lease ; but she 
had made no inquiry of deft. before the mtge. was 
completed :—AHeld: pltf. was bound by the 
arrangement made between deft. & the lessor, & 
could not recover from deft. any part of the rent 
reserved by the lease.—GREEN vv. RHELNBERG 
(1911), 104 LL. T. 149, Co. A. 

Annotation :—Refd. Ashburton ». Nocton, [1915] 1 Ch. 274. 

1464. Right of equitable mortgagee.]—IFINCK v. 
TRANTER, No. 1455, ante. 

1465. Set-off by tenant of damages claimed 
against lessor.|—A building co. entered into an 
agreement with deft. to erect. & complete an hotel 
so as to be ready for occupation by a certain date, 
& deft. agreed to take a lease of the hotel for 
twenty eight years at a specified rent, as soon as 
it was ready for use. The building co. made 
default in completing the hotel, but on its subse- 
quent completion deft., accepted a lease for the 
stipulated term without prejudice to any claim 
for damages for breach of the agreement. The co., 
who had obtained a head lease of ninety nine years 
from the freeholder, mortgaged same to pltfs. In 
an action by them, as mtgees. in possession, against 
deft., for arrears of rent accrued since the date of 
the mtge., deft., sought to set off a claim for 
damages in respect of the co.’s default in not 
completing the hotel by the specified time, & 
alleged that the mtge. was tuken by pltfs., with 
full notice & knowledge of that) claim :—//eld : 
inasmuch as the right attempted to be set off was 
not an interest in land, but merely a claim for 
damages for breach of a personal covenant, the 
claim to set off could not be allowed.—REEVES v. 
Pork, [1914] 2 K. B. 284; 83 L. J. K. B. 771; 
110 1. T. 503; 58 Sol. Jo. 248, C. A. 

Right of distress.|—See Distress, Vol. XVITI., 
pp. 283, 284, 345, Nos. 181-189, 806. 

Limitation of action.|—Sce LIMITATION OF 
a ONS Vol. XXXII, pp. 390, 395, Nos. 715, 
756. 


SUB-SECT. 2.—LIABILITIES. 
1466. Mortgage by assignment—General rule— 
Subject to all obligations.|—-An assignee by way of 
mtge. of a leasehold estate is subject to all the 





rept, cannot maintain an action of use | 574.—CAN. 


& occupation against the lessee of a 
mtgor., none by lease subrequent 
to the mtge.— Wrysr v. MYERS (1854), 
4I1.C. L. R. 101.—IR. 
k. Right to rentsa—When_ receiver 
oe aethale ed in administration euit.}— 
TALLACE vt. WALLACE (1886), 11 O. R. 


1. After foreclosure.J—A mtgoe. who 
has foreclosed his mtge. is not en- 
titled to rent from a tenant of the 
property from the date of the fore- 
closure, but from the date on which 
he has perfected his title & the tenant 
has notice of his having done so.— 


RAISUDDIN Cnowpiry vw. Knopu 
nae CHOWDHRYyY, 12 C. L. R. 479.— 
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14661. Mortgage by aasignment— 
General rule—Subject to all obligationa,] 
—A mtgee. of a lease is Hable to all the 


406 


Sect. 7.—In respect of leases and tenancies: Sub- 
sect. 2. Sect. 8: Sub-sect. 1.] 


same liabilities as between himself & the landlord 
or Jessor as an absolute assignee (LORD CRAN- 
WORTH).— GALBRAITH v. COOPER (1860), 8 H. L. 
Cas. 315; 11 E. R. 450, H. L. 

1467. Liability in covenant.]|—It cannot be 
doubted at this day that where there is an assign- 
ment of the whole term to a mtgee., the mtgee. 
becomes by virtue of the assignment the owncr 
of the lease burdened with the covenants (CAVE, J.). 
—Re GEE, Hx p. OFFICIAL RECEIVER (1889), 24 
Q. B. D. 65; 59 L. J. Q. B. 16; sub nom. Re GEE, 
Liz p. BOAKD OF TRADE, 61 L. T. 645; 38 W. R. 
143; 6 Morr. 267. 

1468. Ejectment.]—Pltf. being the 
mtgee. of the lessee of a house under a building 
lease, took possession of the property upon the 
original lessee neglecting to fulfil the covenants. 
Pitf., was afterwards ejected in pursuance of a 
judgment in an action at law for breach of cove- 
nants, & filed a bill to be reinstated in the pro- 
perty, on the ground that there had been no breach 
of the covenants under the lease. The particular 
covenants as to which relief was prayed were to 
make & provide a roadway in front of the house 
& to construct good & sufficient drains & sewers 
to carry off the foul water. Pltf. excused himself 
from performing the first covenant on the ground 
that the owners of the adjoining houses refused to 
complete their portion of the road; & as to the 
second covenant, pltf. had caused drains to be 
made by competent workmen, but they were found 
to be insufficient for the purpose :—Held: there 
had been a breach of both covenants.—NOKES v. 
GIBBON (1857), 3 Drew. 681; 26 L. J. Ch. 483; 
2 L. T. O. S. 139; 21 J. P. 659; 3 Jur. N.S. 
726; 5 W. 1. 400; 61 E. R. 10633 subsequent 
proceedings, 3 Drew. 735. 
ane -—Mentd. Hughes v. Met. Ry. (1876), 1 C. P. D. 











1469. ———- Tenancy from year to year by estoppel 
——-Between mortgagee & lessor—Liability for rent 
for such tenancy.|—-A tenancy from year to year 
is created by estoppel between the mtgee. of an 
assignce of a lease, disclaimed by the assignee’s 
trustee in bkpcy., & the original lessor, where, 
in the absence of a vesting order under Bkpcy. 
Act, 1883 (c. 54), s. 55, in favour of either party, 
the mtgee. has entered into possession & occupa- 
tion of the premises, & has for some years continued 
to pay quarterly the original rent reserved by the 
lease to the Jessor. That the mtgee. had done 
this merely to preserve his security is no defence 
to an action for rent due under a tenancy from 
year to year, nor is it a defence that the lessor 
had aremedy by distress.—.J UMP v. PAYNE (1899), 
68 L. J. Q. B. 607. 

—-—.|—See, further, LANDLORD & TENANT, 
Vol. XXXI1., pp. 405, 407, 408, Nos. 5512-5516, 
5520-5543. 

1470. Mortgage by sub-demise — Liability to 
original lessee—Breach of covenant causing for- 
feiture.|—A lease was made to A. of property 
described os all that picce of land, etc., with 
the messuages & buildings thereon erected. The 
lease contained a covenant by A. to keep the 
messuagcs, etc. in repair, & a clause of forfeiture 
on breach of the covenant. <A. mortgaged this 


covenants which run with the land, & 
ws & general rulo will, under the pro- 
visions of 19 & 20 G 30, 


eo. 3, c. 


be bound by the acts of the mtgor., Necessit 

whom he has suffered to remain in provide 

posscssion.— GALBRAITH v. COOPER taken by the eee 
of the land until h 


ae 8 H. L. Cus. 315; 11 BE. W, 450. 
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m. Right to possession on defauli— 
for notice.}—Where a intge. 
that no means should be 
to obtain possession 


to the mtgor. one calendar month's 


MORTGAGE. 


property, by way of underlease, together with 
other property, to B. The mtge. deed contained 
a power of sale & powers for B. to expend all 
moneys to be received by him under the deed in 
repairs, & a covenant by A. to indemnify B. 
against the covenants in the lease until possession 
taken by him. At the time of the mtge. the 
buildings on the demised land consisted of carcases 
of houses only. 3B. entered into possession of the 
property comprised in the lease, but neither sold 
it nor completed the houses, which were taken by 
the landlord under the clause of forfeiture :—Held : 
B. was liable to A. in respect of the forfeiture of 
the lease.—PERRY v. WALKER (1855), 3 Eq. Rep. 
721; 24L. J. Ch. 319; 26 L. T. 0.8. 36; 1 Jur. 
N.S. 746; 3 W. R. 314. 

1471. Covenant for payment.|]—The 
lessees of premises having assigned the term, the 
assignee mtged. the premises by way of sub- 
demise. The mtge. provided that, upon default 
by the mtgor., the mtgees. might enter into pos- 
session, or receipt of the rents & profits of the 
premises, & demise or sell same, & out of moneys 
so received by them, whether as rents & profits 
or purchase-money, should in the first place pay 
the rent reserved by the original lease. The 
mtgees., having entered into possession, did not 
pay rent which accrued due under the lease while 
they were in possession. The lessees, having been 
compelled to pay it, sued the mtgees. to recover 
the amount so paid by them :—Held: the action 
was not maintainable.—BONNER v. TOTTENHAM 
& EDMONTON PERMANENT INVESTMENT BUILDING 
Society, [1899] 1 Q. B. 161; 68 L. J. Q. B. 114 ; 
79 L. T. 611; 47 W. R. 161; 15 T. L. R. 763 43 
Sol. Jo. 95, C. A. 

Annotation :—Mentd. Moxham v. Grant, [1900] 1 Q. 3B. 88. 

1472. Agreement to grant lease with concurrence 
of mortgagor—Refusal of mortgagor to concur— 
Specific performance not decreed against mort- 
Ag Rare a mtgee., agreed to grant a lease 
to pltf., but upon the mutual understanding that 
the mtgor. was to concur. The mtgor. having 
refused his concurrence :—Held: pltf. was not 
entitled to insist on having a lease from the mtgee. 
alone.—FRANKLINSKI v. BALL (1864), 33 Beav. 
560; 4 New Rep. 128; 34 L. J. Ch. 153; 10 
L. T. 447; 10 Jue N.S. 606; 12 W. R. 845; 
55 Ki. R. 486. 

1478. Action of ejectment—Liability to be made 
party to.|—MILLs v. GrirFiTus, No. 1444, ante. 

Mortgage of leaseholds generally.|—Sce Part V., 
Sect. 3, ante. 

Distress by landlord on bankruptcy of tenant.|— 
See BANKRUPTCY, Vol. V., p. 956, Nos. 7839, 7840. 














Sect. 8.—ACTION FOR POSSESSION. 
SUB-SECT. 1.—AGAINST MORTGAGOR. 


1474. No necessity for prior demand for posses- 
sion.|—In ejectment by mtgee. against mtgor., 
it is not necessary to demand possession before 
action brought.— DoE d. Rony v. MAISEyY (1828), 
8 B. & C. 767; 8 Man. & Ry. K. B.107; 7 L. J. 
O.S. K. B. 85; 108 BE. R. 1228. 

Annotations :—Mentd. Doe d. Price v. Price (1832), 9 Bing. 
856; Doed. Jones v. Williams (1836), 5 Ad. & El. 291; 
Melling v. Leak (1855), 16 C. B. 652; Walmsley v, Milne 
(1859), 7 C. B. N.S. 115. 


notice in writing after default made, 
demanding peyuient :—Held : in eject- 
ment by the mtgee., a notice signed 
by pitf.’s attorney was sufficient.— 
KEYWORTH uv. THOMPSON (1855), 16 
U. Cc, R. 178.—CAN. 


n. —— ——.]}-A mtge. contained 





should have given 
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1475. - Or notice to quit.] — Where the 
mtgor. remains in possession, & the money is not 
repaid on the day stipulated, the mtgee., who has 
a power of entry & sale on non-payment, may 
eject the mtgor. without notice to quit, or demand 
of possession.—DorE d. l'IsHeK v. Gies (1829), 
5 Bing. 421; 2 Moo. & P. 749; 7L.J7.0.8.C. P. 
134; 130 E. R. 1128. 

1476. -|—Mtge. in fee of freehold, & 
for years of leasehold premises, with covenant by 
mtgor., that if payment were not made by a given 
day, it should be lawful for the mtgee., on giving 
one month’s notice, as thereinafter mentioned, to 
enter, & whether in or out of possession to sell 
or let; & by mtgee., that no sale or lease should 
be made until he should have given the mtgor. 
« month’s notice :—Held: the mtgee. was entitled 
to bring ejectment against the mtgor. without 
giving any notice, the covenants in the mtge. 
deed not amounting to a redemise to the mtyor. 
—Dor d. Parsnrey v. Day (1842), 2 Q. B. 147; 
2 Gal. & Dav. 757; 12 1. J. Q. B. 86; 6 Jur. 
9133 114 BE. R. 58. 

Annotations :—Apld. Kogera v. Grazebrook (1846), 8 Q. B. 
$95. Refd. Chapman v. Beecham (1842), 3 Gal. & Dav. 


.+. Gale v. Burnell (1845), 7 Q. B. 850. Mentd. Manders 
v. Williams (1849), 4 Exch. 339. 


1477. ——— Mortgagor attorned tenant to 
mortgagee.|—A mtge. deed, reciting a loan of 
£850 at 5 per cent. interest, contained an agree- 
ment that the mtgor., during his occupation of 
the mtged. premises, should yield & pay for the 
same to the mtgee. the yearly rent or sum of £50, 
payable half-yearly, & that it should be lawful 
for the mtgee. to use such remedies by distress 
& sale for the recovery of the said rent as land- 
Jords have on common demises 3; provided that 
the reservation of such rent should not prejudice 
the mtgee’s right to enter & evict the mtgor. at 
any time after default made in payment of the 
moneys secured, or any part thereof :-—Held: 
after default made in payment of the principal 
& of one half year’s rent, the mtgee. might eject 
the mtgor. without any notice to quit, though he 
had treated the mtgor. as tenant by distraining 
on him for a previous year’s rent.— DOE d. GARROD 
v. OLLEY (1810), 12 Ad. & El. 4815; 4 Der. & Dav. 
275; 9L J. Q. 2B. 38703 4 Jur 10813; 118 i. RR. 
84, 

Annotations :-—Apld. Doe d. Snell v, Tom (1843), 4 Q. 2B. 
615; Metropolitan Counties Assee. vw. Brown (185%), 4 
H. & N. 428. Consd. Jolly v. Arbuthnot (1859), 4 De G. 
& J. 224. 

1478. ——— — -J—T. mortgaged land to 
h., &, by the mtge. deed, attorned to 3. as tenant, 
at a quarterly rent, which was stated to be done 
for the purpose of securing the principal & interest, 
& in contemplation & part discharge thereof. 
The mtge. deed also gave B. a power of entry in 
default of payment: —I/cld: B., or his assignee, 
might bring ejectment against T. without giving 
him notice to quit.—Dor d. SNELL v. Tum (1843), 
4Q. B. 615; 3 Gal. & Dav. 687; 12 L. J. Q. B. 
264; 114 Bb. R. 10303 sub nom. Dok d. SMALE 


v. Tiiom, 1 L. T. O. 8. 169; 7 Jur. $47. 

Annotations :—Distd, Brown v. Metropolitan Counties, ete. 
Soc. (1859), 1 Bk. & E. 832, Consd, Jolly v. Arbuthnot 
(1859), 4 De G. & J. 224. Apld. Metropolitan Counties 
Assce. vt. Brown (1859), 4 H. & N. 428. Mentd. Phillips 
v. Ball (1859), 7 W. R. 50. 

1479. .|— By indenture of 


Sept. 23, 1856, B. mortgaged to V. certain premises 
as a security for a loan of £2,500. 
































a declaration that if the mtgor. should 
make default, & the mtgee. should, 
after the time for payment, have given 
& month’s notice demanding payment, 
the mtgee. might take possession, etc. 
The mtgor. also covenanted that no 


Held: 


The deed con- ! 


means should be taken for recovering 
possession until after such notice :— 
ejectment. would not Hie until | to 
such! month’s notice had been given 
after default mude.—Corp v. HOLMES 
(1856), 6 C. P. 373.~-CAN. 
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tained a power of sale in default of payment of 
the principal & interest on a certain ay; also a 


power for the mtgces. ‘‘ at any time or times after 
such default ’’ to enter upon the premises. The 
deed also contained the following provision: 
*‘ Lastly, to the intent that the said V. may have 
for the recovery of the interest accruing on the 
principal money hereby secured the same powers 
of entry & distress as are by law given to landlords 
for the recovery of rent in arrear, the said B. 
doth hereby attorn & become tenant from year to 
year to the said V. of the said premises hereby 
assigned, at & under the yearly rent of £125 to 
be paid by half-yearly payments on Mar. 23, & 
Sept. 25. Nevertheless it is hereby agreed that 
in the event of any sale under the powers herein- 
before contained, the attornment & tenancy 
hereby created shall, as regards such portion of 
the premises as shall be sold, be at an end; & 
that without any previous notice to put an end to 
the same.’? By indenture of Feb. 18, 1857, B. 
assigned by way of mtge. all his interest in the 
mtged. premises to pltfs., as a security for a loan 
of £1,500. By indenture of Oct. 27, 1858, V. 
assigned his mtge. to pltfs. On Nov. 12, 1858, 
pitfs. gave BK. notice that they had entered on the 
premises under the provisions contained in the 
mtge. deed of Sept. 28, 1856. Ls. refused to give 
up possession, & on Novy. 25, pltfs. distrained B.’s 
goods for rent alleged to be due up to Sept. 25: — 
Held: the clause of attornment in the indenture 
of Sept. 23, 1856, did not create a tenancy from - 
year to year with all its incidents ; & pltfs. might 
maintain ejectment against LB. without giving 
him six months’ notice to quit.—METROPOLITAN 
COUNTIES ASSURANCE Co. 7. Brown (1859), 4 
HY. & N. 4283 28 1. J. Ex. 340; 33 1. T. 0. 8S. 
165; 157 Wh. RA. 906. 

1480. ---— ----- Mortgagor attorned tenant to 
receiver.|—--By a receivership deed executed con- 
temporancously with a mtge. in fee, which is 
recited, the mtygor. & mtgee. appointed a receiver, 
& constituted him their agent & attorney to receive 
the rents of the mtged. property, & to use such 
remedies by way of entry & distress as should be 
requisite for that) purpose. By same deed the 
mtgor. attorned as tenant from year to year to 
the receiver, & there was a proviso, that if default 
should be made in payment of the mtge. money, 
or interest, at the times appointed, the mtgee. 
might enter & avoid the tenancy created by the 
attornment. There was also a proviso, that 
nothing therein contained should lessen the rights, 
powers or remedies of the mtgee. under the mtge. 
On the mtgor. being found bkpt. :--Held: the 
relation of the landlord & tenant had been created 
between the receiver & mtgor. by the receiver- 
ship deed, & the receiver was entitled to distrain 
& tuke the goods which had belonged to the mtgor. 
on the mtged. premises. 

He may at any time be treated as a trespasser 
by the mtgee. who may maintain cjectinent against 
him without any previous notice or demand of 
possession (LORD CHELMSFORD, ©.).—JOLLY v. 
ARBUTHNOT (1859), 4 De G. & J. 224; 28 1. J. 
Ch. 647; 33 L. T. O. S. 263; 23 J. P. 6773; 5 
Jur. N.S. 680; 7 W.R. 532; 45 E.R. 87, Lu. C. 


Annotations :—Distd. Hampson v. Fellows (1868), 37 L. J. 
Ch. 694. Folld. Morton v. Woods (1869), L. BR. 4 Q. B. 
203. Consd. Ate Threlfall, Ho ». Queen's Benefit Bldg. 
Soc. (1880), 16 Ch. D. 274; Kearsley v. Philips (1883), 





o. After foreclusure proceedings — 
Mortyayor in possession u contract 
rchuse.}--Fitf. held & mtge. on 
deft.’s property, & the property was 
sold under foreclosure proceedings, & 
bought in by pltf., who received a deed 
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Sect. 8.—Action for possession: Sub-sects. 1 & 2, 
A. & B.; sub-sects. 3 & 4.) 
11 Q. B. D. 621. Refd. Re Kitchin, Ex p. Punnett (1880), 


i oh 7 226. Mentd. Re Roberts, Ex p. Hill (1877), 6 


1481. Several mortgagees ranking pari passu-— 
Action by one.|—The trustees under a turnpike 
Act, having demised to one of several mtgees. 
such proportion of the tolls arising from the road 
& of the toll houses & toll gates for collecting 
fame asthe sum advanced by him bore to the whole 
sum raised on the credit of the tolls, the mtgee. 
brought ejectment for the toll houses & toll gates, 
in order to repay himself the interest due to him : 
—Held: he might well maintain his action, not- 
withstanding a clause in the Act that all the 
mftgecs. should be creditors upon the tolls in equal 
degree.— Dor d. BANKS v. BooTH (1800), 2 Bos. 
& P. 219; 126 EB. RR. 1245. 

Annotations :-—. ° : . , 
4B, & Ad. ape Distd. pee is eo ation wit 
pia : a i et Polld. Doe d. Watton oe euod 

» ds Q. B. ‘ Fae od . Price » As 

M. & W. 267; Pardoe v. Paine (1847), 16 M. & Ww: 151. 

1482, -J—By a local turnpike Act 
certain tolls were made subject to the payment 
of moneys borrowed & to be borrowed thereupon. 

The trustees granted mtges. of such tolls, in 
the form given by Turnpike Koads Act, 1822 
(c. 126), 8. 81, conveying to cach creditor such 
proportion of the tulls & the toll-gates & toll- 
houses, as the money advanced by him bore, 
or should bear to the whole sum due or to become 
due on that security. By a subsequent Act for 
making a new branch road, the former Act was 
continued, & certain tolls were granted in respect 
of the new branch, to be applied like the former. 
& to be subject to the debts incurred on the credit 
of the former tolls; & it was enacted, that all 
moncys due on such credit should be entitled to 

a preference & priority of charge & payment ” 
before any moneys advanced under this Act, for 
making the new branch. On ejectment for the 
tolls & toll-houses by the holder of a mtge., framed 
like the former ones, for moneys lent to complete 
the branch road :—Held: the words “ priority 
of charge,” did not prevent this mtgee. from 
acquiring a legal estate in the subjects mtged., 
& he might recover the toll-houses & gates in 
ejectment, pursuant to ‘Turnpike Roads Act, 
1822 (c. 126), s. 49, only remaining accountable 
to the other mtgees. for such portions of the tolls 
as they were entitled to in respect of their advances. 
—Dor d. Tuiompson v. LEDIARD (1832), 4 B. & 
Ad. 187; 1 Nev. & M. K. B. 683; 2 L. J. K. B. 
12; 110 K. R. 407. 

Annotations -—Distd. Doe d. Myatt. St. Helen’s Ry. (1841), 














2Q. B. 364. Folld. Doe d. Watton v. Ponfold (1842), 3 

GD 757. Refd. Doo d. Levy v. Horne (1842), 3 Q. B. 
1U, 

1483. -|—Trustees of a turnpike road, 


under the authority of a local Act & of Turnpike 
Roads Act, 1822 (c. 126), borrowed money on 
mtges. of the tolls & toll houses to several parties, 
each mtge. respectively purporting to convey such 
proportion of the tolls & houses as the sum secured 
bore or should bear to the whole sum charged or 
to be charged on the credit of the tolls :—Held : 
under Turnpike Roads Act, 1822 (c. 126), s. 49, 
the interest vested in a first mtgee. by such con- 
veyance did not prevent a second mtgee. from 
bringing ejectment for the tolls & toll houses, on 
his own single demise; but he might recover in 


from the sheriff, but deft. continued 
in possession subsequently under an 
alleged contract to purchase :—Held : 
w writ of possession was properly 


refused.— K AULBACH 0. SPIDLE (1888), 
20 N. 8. R. (8 R. & G.), 334 > y Cc. Iu. T. 
56.—CAN. 
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such action, holding all that he recovered, after 
satisfaction of his own claim, in trust for the other 
mtgees.— DoE d. WATTON v. PENFOLD (1842), 3 
Q. B. 757; 3 Gal. & Dav. 235; 12 L. J.Q. B. 70; 
6J.P. 730; 6 Jur. 948; 114 E. R. 698. 

Annotation :-—Mentd. Guest v. Poole & Bournemouth Ry. 

(1870), L. R. 5 C. P. 553. 

1484. Mortgagee acquiring no title in land— 
Mortgage under private Act.|—A railway Act, em- 
powered the co. to purchase land for the purposes 
of the Act, to levy tolls for carriage on the railway, 
& to regulate such carriage. No other person 
was empowered to take tolls. The Act likewise 
authorised them to borrow money, & to assign & 
charge ‘‘the property of the said undertaking, 
& the rates, tolls, & other sums arising or to arise 
by virtue of this Act,” as security; & it gave a 
form of mtge., by which the co. were to assign 
‘‘the said undertaking, & all & singular the rates, 
tolls, & other sums arising ’”’ etc. Mtgees. were to 
be entitled, one with the other, to their propor- 
tions of the said rates, tolls, & sums & premises, 
according to the sums advanced, without pre- 
ference by reason of priority in date of mtge. etc. 
Parties holding mtges. were not on that account 
to be deemed shareholders :—Held: by such 
mtge. the mtgees. did not acquire title to the land, 
& they could not bring ejectment as on a demise 
of ‘‘ the said undertaking, & all & singular the 
rates, rolls,’’ ctc., arising by virtue of the Act. 
Dok d. Myatt v. ST. LLELEN’s Ry. Co. (1841), 2 
Q. B. 364; 2 Ry. & Can. Cas. 756; 1 Gal. & Dav. 
663; 11L.J.Q.B.6; 6 Jur. 640; 114 E.R. 144. 


Annotations :-—Consd. Wickham wv. New_ Brunswick & 
Canada Ry. (1865), L. R. 1 P. C. 64. Refd. Walker v. 
Milne (1849), 18 I. J. Ch. 288; Ashton v. Langdale 
(1851), 4 De G. & Sm. 402; Hart v. KMastern Union Ry. 
(1852), 7 Kxch. 246; He Mitchell’s HKstate, Mitchell v. 
Moberly (1877), 6 Ch. D. 655; dte Parker, Wignall v. 
Park, (1891) 1 Ch. 682; Re Woking Urban Council (Basing- 
stoke Canal) Act, 1911, [1914] 1 Ch. 300. Mentd. Fripp v. 
Chard Ry., Fripp v. Bridgwater & Taunton Canal, ete. 
Co. (1853), 11 Hare, 241; Re Panama New Zealand & 
Australian Royal Mail Co. (1869), 39 L. J. Ch. 162; 
Attree v. Hawe (1878), 9 Ch. 1). 337. 





SUB-SECT. 2.—AGAINST TENANTS. 
A. Tenancy Binding on Mortgagee. 

1485. General rule.|—RoGeEers +. Humpnreys, 
No. 1448, ante. 

1486. Notice to quit by mortgagee—Given before 
mortgage debt due.|——Notice to a tenant to quit 
was signed by the mtgecs. after mtge. of the 
reversion. <A clause in the mtge. deed provided 
that if the interest were duly paid by the mtgor. 
the principal money was not to be called in by 
the mtgees. until a period after the date of the 
notice. There was also the usual covenant for 
quict enjoyment :—Held: notwithstanding this 
clause the signature of the mtgee. to the notice 
was sufficient.— BURTON v. DICKENSON (1867), 17 
L. T. 264. 

1487. Action for possession against lessee—On 
breach of covenant—Pending administration action. ] 
—An exor. mtged. certain of his testator’s heredita- 
ments to C. to pay off incumbrances. C. leased 
these hereditaments, with the consent of the 
equitable tenant for life to R. Default baving 
been made in the interest due on the mtge. debt, 
C. directed R., pursuant to a proviso contained 
in the lease, to pay the rent to him. This not 
having been done, C. brought an action against. 


~~ Necessity for concurrence of sub- 
morigager.}—FERHAN t. MANDEVILLE 
(1891), 28 L. R. Ir. 90.—IR. 


p. Aclion by assignee of mortgagee 


Part IX.—Ricurs anp LIABILITIES OF THE MORTGAGEE. 


R. on the covenant to pay rent, & to enforce a 
reserved right of re-entry, & the exor. was ad- 
mitted to defend this action. Shortly before this 
the exor. had instituted an action to administer 
his testator’s estate, & inquiries had been directed 
in the Ch. Div. as to the incumbrances on the 
estate. An order having been made at chambers 
& affirmed by a Div. Ct., that the action for rent 
& re-entry should be stayed until the administra- 
tion action was concluded, C. appealed :—Held : 
the order could not be sustained; although the 
exor. was pltf. in the administration action, & 
deft. in the action by C., still that C. not being a 
party to the administration action, ought not to 
be restrained from pursuing all the remedies 
reserved to him under the mtge., & he was entitled 
to proceed with his action.—CROWLE v. RUSSELL 
(1878), 4C. P. D. 186; 48 L. J. Q. B. 76; 39 
L. T. 320; 27 W. R. 84, C. A. 


B. Tenancy Not Binding on Mortgagee. 
1488. Maintainable without notice to quit.)— 
A mtgee. may recover in ejectment, without giving 
notice to quit, against a tenant who claims under 
a lease from the mtgor. granted after the mtge., 
without the privity of the mtgee.—KEEcH v. 
HALL (1778), 1 Doug. K. B. 21; 99 EB. R. 17. 
«innotations :—Folld. Thunder v. Belcher (1803), 3 Kast, 
449. Expld. Tarn v. Turner (1888), 39 Ch. D. 456. Refd. 
Moss v. Gallimore (1779), 1 Doug. K. 8. 2725 Alchorne 
», Gomme (1824), 2 Bing. 54; Doe d. Kisher «. Giles 
(1829), 5 Bing. 421; Pope v. Biggs (1829), 0 BL & C. 245: 
Kvans v. Kiliot (1838), 9 Ad. & El. 342; Brown «. Storey 
(1840), 1 Man. & G. 117; Stranks r. St. John (1867), 
L. R. 2 C. bP. 3763; Gibbs «. Cruikshank (1873), L. R. 8 
C. P. 454; Lows v. Tolford (1876), 1 App. Cas. 414: 
Heath v. Pugh (1881), 6 Q. B. D. 345; Corbett ». Plowden 
(1884), 25 Ch. D. 678; Underhay rr. Read (1887), 20 
Q. B. D. 209. Mentd. Birch v. Wright (1786), 1 Term 
Rep. 378; Temple v. Brown (1815), 6 Taunt. 60: Baynes 
v. Lloyd, (1895) 1 Q. B. 820. 
1489. —.]—Hjectment may be brought by 
a mtgee. without giving notice to quit, against 
one who was let into possession as tenant from 
year to year by the mtgor., after the mtge. made 
to the original mtgee., but before the assignment of 
it to the lessor.— THUNDER d. WEAVER Vv. BELCHER 


(1803), 3 Kast, 449; 102 BK. RR. 669. 

Annotations :—Consd. Jones v. Mills (1861), 10 GC. B. N.S. 
788. Refd. Walmsley v. Milne (1859), 7 C. B. N.S. 115; 
Thorp vw. Facey (1866), 12 Jur. N. S. 741; Gibbs tv. 
Cruikshank (1873), L. R. 8 C. P. 454. Mentd. Simmons 
v. Crossley, [1922] 2 K. 1. 95. 





SUB-SECT. 3.—AGAINST OTHER PERSONS. 

1490. Former owner remaining in possession—~ 
No evidence of tenancy at will—-Demand for posses- 
sion unnecessary.|—In 1836 deft. conveyed pre- 
mises in fee to G. In 1844 G. mortgaged to the 
lessor of pitf. Deft. was in actual possession at 
the time of the sale in 1836, & so continued down 
to the commencement of the action :—//eld: 
there was no evidence of the relation of tenancy 
at will between G. & deft., at the time of the 
commencement of the action, or between the 
lessor of pitf. & deft., so as to render a demand 
of possession necessary.—DoE d. HAMMOND 1. 
BALLARD (1847),9 L. T. O. S. 203. 

1491. Occupier with title by adverse possession 
against mortgagor—Real Property Limitation Act, 
1837 (c. 28).|—Above Act applies, not only as 
against the mtgor. & persons claiming under him, 
but also as against a person who has acquired a 
good title by virtue of Stat. Limitations as against 
the mtgor. & those claiming under him.—Lup- 
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BROOK v. LUDBROOK, [1901] 2 K. B. 96; 70 L. J. 
K. B. 552; 84 L. T. 485; 49 W. R. 465; 17 
T. L. R. 397; 45 Sol. Jo. 393, C. A. 

See, generally, LIMITATION OF ACTIONS. 


SUB-SECT. 4.—DEFENCE OF JUS TERTII. 
See, generally, ESTOPPEL, Vol. XXI., pp. 182 ef 
seq. 
1492. Cannot be set up.|—I found this point 
settled before I came into this ct., that the Court 
never suffers a mtgor. to set up the title of a third 
person against his mtgee. (LORD MANSFIELD, U.J.). 
—Dok d. Bristow v. PEGGE (1785), 1 Term Rep. 
758,n.; 4 Doug. K. B. 309; 99 BE. R. 1362. 
Annotation :—Mentd. Doe v. Stuplo (1788), 2 Term Rep. 


1493. |—In  ecjectinent on the several 
demises of a mtgor. & mtgee. deft. offered to prove 
that, seven or eight years back, & after the execu- 
tion of the mtge. he brought ejectment against 
the mtgor., at the time in possession; that the 
cause was referred to arbn.; & that the award 
was in favour of the now deft., who thereupon 
entered under a writ of possession, & had occupied 
the premises ever since :—Held: (1) these pro- 
ceedings were not admissible evidence for deft. 
against the mtgee. although he was present at one 
meeting before the arbitrator, it not appearing 
that he took any part in the proceedings. 

The mtge. was executed in 1815. Krom that 
time, till deft. obtained possession as above 
stated the mtgor. had occupied the premises :-— 
Held: (2) this though a possession of less than 
twenty years entitled the mtgee. to recover against 
deft., the latter having adduced no admissible 
evidence in support of his own claim.-—DOk d. 
Smitn & PAYNE +. WEBBER (1831), | Ad. & El. 
119; 3 Nev. & M.K. B. 7463 3 1. J. K. B. 148; 
110 Is. R. 1152. 

Annotation - —Generally, Refd. Whale vr. Hitchcock (1876), 

34 L. T. 136. 


1494. |—V. mortgaged land in fee to O. ; 
afterwards, & while V. remained in possession, 
S., claiming by atitle anterior tothe mtge., brought 
ejectment against V., & a verdict was taken against 
him by consent, subject to arbn. as to what lease 
S. should grant to V. S. granted a lease to V., 
in pursuance of the award made :— Held: V. 
could not set up such lease as an answer to an 
ejectment brought by O.-——Dord. OG.Le v, VICKERS 
(1836), 4 Ad. & El. 782; 6 Nev. & M. K. BB. 4375 
61.5. K. 1B. 2663 111 K. RR. 077. 
shee on :- Refd. Dow d. Levi v. Horne (1843), 7 J. PV. 


1495. Mortgagor acting in public capacity. | 
—This was ejectment brought by pltf. against 
deft. as clerk of the comrs. of Staines bridge, to 
recover possession under a mtge. granted in the 
usual form. Deft. set up a prior mtge., & insisted 
that the legal estate was in such prior mtgee., 
& that he, deft., was not estopped from defeating 
the deed of pitf. although virtually his own deed, 
because he, deft., was acting in a public capacity 
for the benefit of others:—-Held: his public 
capacicy was no answer to the objection that the 
mtgor. cannot defeat a second mtge. by setting 
up a prior mtge.—DoOE d. LEvy v. Horne (1842), 
3 Q. B. 757; 3 Gal. & Dav. 230; 12 L. J. Q. B. 
72; 73J.P.1783 7 Jur. 38; 114 BE. R. 698. 
Annotation :—Kali. R. v. Derbyshire JJ., Re White (1843), 














PART IX. SECT. 8, SUB-SECT. 2.—B. 


1488 i. Afaintainable without notice tov 
quit.}—In ejectmenut by a mtgee. the 


tenant claimed possession under «# 
jease from the mtgor., & refused to 
attorn to the mtgee. who demanded 
possession, & showed no lease, nor any | CAN. 


certain holding :-—I/eld: he was not 
entitled to notice to qult.—Dor d. 
SAMSON v. PARKER (1835), 4 O. 3. 36.-~ 
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Sect. 8.—Action for possession: Sub-sects. 4 & 5. 
Sect. 9: Sub-sects. 1 & 2, A.] 


1496. .|—Plitf. in ejectment claiming under 
a mtgee. gave in evidence the mtge. deed executed 
by the mtgor. & mtgee., which recited that the 
mtgor. was seised in fee. Deft. was no party to 
this deed, but had subsequently indorsed upon it 
this memorandum. ‘ The within premises were 
charged by me, W. (deft.), the purchaser of the 
equity of redemption thereof, with the payment 
of the further sum of £325 ”’ :—Held: the memo- 
randum was evidence for the jury that deft. came 
in under the mtgor., &, if so, he was estopped from 
setting up an adverse title prior to the date of 
the mtge. deed.—Dor d. GAISFORD v. STONE 
(1846), 8 C. B. 176; 15 L. J.C. P. 284; 71. T. 
O.S. 207; 10 Jur. 480; 136 BK. Rh. 71. 

1497. Right of tenant to set up payment of rent 
to prior mortgagee.|—A tenant, let into possession 
by mtgor. before mtge., subsequently paid his 
rent tothe mtgee. Inejectment by mtgee. against 
the tenant :—Held: the latter might defend him- 
self by showing that there had been a prior mtge., 
& that he had received notice from the prior 
mtgee. to pay rent to him, & had paid it accord- 
ingly, as the tenant did not thereby deny that the 
mtgor., who gave him possession, had title, but 
simply that the lessor of pltf. had a good derivative 
title. So also a tenant who has been Iet into 
possession by the second mtgee. himself, may show 
such prior mtge. & notice; for the tenant thereby 
admits that his lessor, with respect to the first 
mtgee., was, in substance, mtgor. in possession 
not then treated as a trespasser, & so had title to 
demise, & the tenant is at liberty to go on to show 
that his Jessor has subsequently been treated as 
a trespasser by the first mtgee., whereby his, the 
lessor’s, title & the tenant’s rightful possession 
under him have been determined. 

With respect to the title of a person to whom 
the tenant has paid rent, hut by whom he was not 
Jet into possession, he is not concluded by such 
payment of rent, if he can show that it was paid 
under a mistake (LORD DENMAN, C..J.).— Dor d. 
LIGGINBOTHAM v. BARTON (1840), 11 Ad. & El. 
3073; 38 Per. & Dav. 194; 9 L. J. Q. B. 573; 4 
Jur. 432; 113 E. R. 432. 

Annotations :—Consd. Claridge v. Mackonzie (1842), 4 Man. 
& G. 143. Refd. Hickman v. Machin (1859), 4 H. & N. 
716; Underhay v. Read (1887), 58 lL. T. 457; Serjeant 
v. Nash, Field, (1903) 2 K. B. 304. Mentd. Gouldsworth 
®. Knights (1843), 11 M. & W. 337; Mountney wv. Collier 
(1853), 17 J. P. 132; Delaney v. Fox (1857), 2 C. B. N.S. 
768; Cuthbertson v. Irving (1859), 4 H. & N. 742; White 


v Greenish (1861), 11 C. B. N.S. 209; Nesbitt v. Mable- 
thorpe U. C., [1918] 2 K. 3. 1. 


PART IX. SECT. 8, SUB-SECT. 5. 
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SuB-sEecT. 5.—PRACTICE. 


1498. Judgment on admissions in pleading— 
Admission of mortgagor’s title—R. 8. C., Ord. 32, 
r. 6.|—PADGETT v. BINNS, [1884] W. N. 10; Bitt. 
Rep. in Ch. 6. 

1499. Application by originating summons— 
Delivery of possession alone not ordered—R. S. C., 
Ord. 55, rr. 5a, 5B.|—A legal mtgee. is not entitled, 
upon an originating summons under R. 8. C., 
Ord. 55, r. 5a, to an order for delivery of possession 
of the mtged. premises without any claim for sale 
or foreclosure, & the ct. has no jurisdiction to make 
such an order.—WALLIS v. GRIFFITHS, [1921] 2 
Ch. 301; 90 L. J. Ch. 461; 125 L. T. 820; 66 
Sol. Jo. 696. 


Sect. 9.—TITLE DEEDS. 
SuB-sectT. ].—IN GENERAL. 


1500. Mortgage to raise portions under settle- 
ment— Consent of mortgagees to retention by 
tenant for life—Necessity for—Deeds taken abroad. | 
—A suit was instituted for raising portions out 
of a settled estate. Pending the suit the tenant 
for life took a number of the leases to Paris. He 
afterwards, under an order of the ct., brought the 
whole of the title deeds & leases into ct., for the 
purposes of the suit. The purposes of the suit 
having been satisfied, & the portions raised by 
mtge., he applied to have the title deeds & leases 
given up to him, which application was opposed 
by the mtgees., & was refused :—Held: as the 
tenant for life had, on a former occasion, taken 
some of the deeds abroad, the delivery of them to 
him ought not to be ordered without the consent 
of the mtgees.— JENNER v. MORRIS (1866), 1 Ch. 


App. 608; 14 W. R. 1008, Ladd: 
Annotation :—Expld. Leathes v. Leathes (1877), 5 Ch. D. 


1501. Mortgagee also tenant for life—Retention 
as mortgagee.|—Mtgee. who obtains possession of 
decds as tenant for life is entitled to hold them as 
mtgee.—He TWEEDIE’S TAXATION (1908), 53 
Sol. Jo. 118. 


SUR-SECT. 2.—RIGHT TO CUSTODY. 
A. Morigagee of Fee Simple. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 85, sched. I., Part VII. 


ment did not give to the assignee of the 





q. Stay of proceedings—When or- 

red.J—A. gave an absolute convey- 
ance of land to B., to secure a sum of 
money, lent by him to A., & B. gave a 
bond for its reconvoyance on the pay- 
ment of the money lent, at a certain 
day. On cojectment brought by B. 
after a lapse of oight years, the ct. 
ordered that proceedings should be 
stayed on payment of tho principal, 
interest, & costs.—Dor d. STUTER v. 
MCLEAN (1835), 4 O. 8S. 1.—CAN. 


rr. Defence—Usury.}-—-MAam v. CULY 
an (1853), 10 U. GC. R. 321— 





t. - Failure to prove want of 
registration. }—In ejectment brought on 
a mtge., deft. objected to the want of 
registry, but closed his case without 
having proved that the title was a 
registered one when deft. got his deed. 
The judge would not: allow the defence 
to be reopened; &, as it appeared that 
deft. was sotting up a dishonest defenae, 
the ct. refused to interfere.—BLAKELY 


» GARRETY (1858), 16 U. C. R. 261.— 
CAN. 


a. Order for possession — Against 
tenant of mortgagor. }—Under the orders 
of June 29, 1861, a mtgee. is not entitled 
to an order for the delivery of possession 
asx against the tenants of the mtgor., 
although such tenancy may have 
begun after the mtge. was made.— 
BANK OF MONTREAL ¥v. KETCHUM 
(1861), 1 Ch. Ch. 117.—CAN. 

b. Effect of pending ejectment 
suit.J}—The fact that an ejectment 
suit has been brought by the mtgee., 
& is ponding, is no bar to obtaining the 
usual order for possession, but the 
order will be granted only on the terms 
of discontinuing the action at law, & 

aying the costs of it.—MOFFATT v. 

HITE (1864), 1 Ch. Ch. 227.—CAN. 

co. Judgment for possession — 
Whether right masses to assignee of 
mortgage.|—Where a mtgee. brought 
ejectment to recover possession of the 
land mtged., & obtained judgment, &, 
before the writ of habere facias issued, 
ussigned his mtge. :—Held: the assign- 





mtge. any right in the judgment.— 
Dok d. FERGUSON v. Ror (1879), 19 
N. B. R. 337.—CAN. 

d. Speedy judgment—When granted. ] 
—Speedy judgment granted in an 
action of ejectment by a mtgee. on 
default in payment of the mtge. 
immediately after the service of the 
writ & summons, it being shown that 
the pitf. had an advantageous offer 
for purchase, & wished to be in a 
position to give the purchaser 
possession.—MCNIDER v. Koss, 10 
C. L. T. Oce. N. 17.—CAN. 


PART IX. SECT. 9, SUB-SECT. 1. 


e. Devolution on death of mort- 
gagee.}—Pitfs., having obtained letters 
of administration, brought detinue for 
an indenture of mtge. in fee, made to 
the intestate, & after his death in the 
possession of deft. :—Held: the title 
to the mtge. followed the legal estate, 
& it therefore belonged to the mtgee.’s 
heir.—RiIoRDON v. BROWN (1849), 1 
Cc. P, 199,—- CAN. 


Part [X.—Riguts anp LIABILITIES OF THE MORTGAGEE. 


1502. General rule.]—Bill by tenant for life in 
possession for discovery & delivery of the title 
deeds ; plea, a mtge. in fee by a former tenant for 
life, alleging himself to be seised in fee, without 
notice, ordered to stand for an answer, with 
liberty to except. Title deeds are incident to the 
possession under a freehold title.—StropE ». 
dee ea (1796), 3 Ves. 222; 30 1. R. 979, 
Aree :—Mentd. Ogilvie v. Jeaffreson (1860), 2 Giff. 

1503. ———.]—NrEwrTon v. BEcK, No. 1509, post. 

1504. Deeds received from trustee for mortgagor 
& mortgagee.|—If deeds are deposited with A. 
by mtgor. & mtgee., before the condition broken, 
A. is trustee for the mtgor., afterwards for the 
mtgee.; & if A. deliver them to the mtgee., equity 
will not decree them to be delivered to the mtgor. 
—-ANON. (undated), 2 Eq. Cas. Abr. 284; 22 
Ki. R. 239. 

1505. Mortgagee with bad title—Retention of 
mortgage deed only.]|—One who lends money on a 
security, which he isadvised by a lawyer to be a 
good one, yet if it proves otherwise, & he has notice, 
that another made title to it, he must deliver up 
all the writings relating to it, but not the mtge. 
deed, for there may be covenants in that for pay- 
ment of the money.—OPIE ». GopoLPitIn (1720), 
Prec. Ch. 548; 24 EB. i. 247. 

1506. Mortgagor without title—-Right as 
against true owner.|/—An estate was conveyed in 
1803 by J. to W., who in 1812 conveyed it to A., 
& he sold it in 1826 to pltf. The original vendor 
did not deliver up the title deeds. In 1824 he 
was sued by the then owner of the estate for the 
deeds, & a verdict was recovered against him, but 
the judgment was not docqueted. Ile absconded, 
& in 1825 obtained a sum of moncy, as on a mtge. 
of the estate, from one of defts., with whom he 
deposited the deeds. On trover brought in 1829 
by a party claiming through the conveyance to 
W. :—Held: the legal owner of the estate might 
recover the deeds from the mtgee., without tender- 
ing the mtge. money.— TIARRINGTON v. PRICE 
(1832), 3 B. & Ad. ]70; 110 E. BR. 6383 sub nom. 
HARRINGTON v. GLENN, 1 L. J. K. B. 122. 

1507. Deeds obtained by indirect means—Deed of 
settlement.|——-Mtgee. gets a scttlement into his 
hands by indirect means. yet shall not be obliged 
to deliver it up. 

A. upon the marriage of his son settled his 
estate upon his son for life, then on the intended 
wife for life, remainder to the heirs of the husband 
on the wife begotten, remainder to the right heirs 
of the wife. A. died, the son had issue L., & C., 
by his wife & died; the wifemarried again, & she 
& her husband agreed to convey their interest to 
Bk., the eldest son, & for that purpose deposited, 
among other deeds, this settlement in the hands 
of an attorney to draw an abstract of the title 
& then to deliver them all into the hands of E. 
for the use of B., after the conveyance to the son 
B. B. died without issue, so that the lands came 
to C., the second son, who demanded this scttle- 
ment made by the grandfather & preferred a bill 
against the attorney & against a pretended mtgee., 
as alleged in the bill, for to have it delivered up 
to him: & the attorney in his answer admitted 
that he had the settlement, set it forth an haec 
verba & said he was ready to produce it as the 
ct. should direct; but before the hearing of the 
cause he delivered it to the mtgee. ; & if was now 
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1502 i. General rule.J—A mtgee. is 
entitled to the possession of the title 


deeds of the mtged. cstate; 
mtgor. cannot, by donee the deeds 
with his solr., with a view o 

lien, thercby defeut the right of the 
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insisted for pltf., that though a ct. of equity 
might not oblige a fair purchaser to deliver up a 
security which corroborated his title, whatever 
means he procured it by, yet that deft., the 
attorney, having had this in his hands for a parti- 
cular purpose, & delivering it up pendente lite, was 
guilty of a breach of trust, & of such a mis- 
demeanour, that a ct. of equity would compel him 
to procure the deed or commit him until he did. 
But the ct. thought he was equally a trustee for 
the mtgee. as for the mtgor. who was only tenant 
in special tail & no fine levied or recovery suffered, 
& therefore dismissed the bill.—SipDDON v. CHAR- 
NELLS (1781), Bunb. 298; 145 E. R. 680. 

1508. Right as against subsequent incumbrancer 
—Acquiring title deeds bona fide.]—In June, 1827, 
H. borrowed of F. £550, &, as security, by deed of 
appointment mortgaged a frechold estate to him 
in fee. The title deeds & mtge. deed were placed 
in the hands of R., the mtgec.’s solr., who, in that 
character, retained possession of the deeds, & 
received the interest on the mtge. debt down to 
1840. In 1838, Mr. E., Mrs. E., & J. were the 
acting exors. & extrix. of one C., deceased, & 
employed R. as solr. to their testator’s estate, & 
allowed him to receive & retain in his hands 
£500, part of that estate, In July, 1838, Mr. E. 
died, & in July, 1839, Mrs. li. also died, leaving 
J. the sole surviving exor. of C. In 1840, J., 
through the medium of D., another solr., pressed 
hk. for security for the £500 in his hands. R. 
thereupon represented to If. that the original 
mtgee. required repayment of his mtge. debt, & 
having procured H. to execute to J. a deed, which 
he It. represented to him H. to be a transfer of 
the original mtge. debt & security, but which, 
in fact, was a new mtge., delivered same, together 
with the title deeds, except the original mtge. 
deed, to J. IX. subsequently became insolvent, & 
absconded. D)., the solr. employed by J. to 
obtain from J. security for the £500, arranged with 
him that he should prepare the mtge. deed on be- 
half of J., precisely the same as if he D. were not 
acting in the matter for that gentleman, but that 
he D. should have the draft of the mtge. security 
submitted to him, & should be allowed to inspect 
the title deeds. On a bill filed by the original 
mtgee. to foreclose, & to have the title deeds 
delivered up to him, the ct. made the usual decree 
for foreclosure, giving J. the first right to redeem, 
but, being of opinion that a case of constructive 
notice was not established against J., declined to 
order him to deliver up the title deeds.— KENDALL 
v. Huuus (1847), 9 L. T. O. S. 410; 11 Jur. 864. 


1509. Delivery of forged copy of genuine deed— 
Right to recover genuine deed.|—J1.. conveyed to 
pitt. by way of mtge. certain land & deposited with 
him an indenture conveying the land from G. to 
T., & also a document purporting to be an inden- 
ture by which the land was conveyed by T. to L. 
This document was in fact a forgery. L. after- 
wards deposited with defts., by way of equitable 
mtge., a document purporting to be the convey- 
ance from G. to T. but which was in fact a forgery, 
& also the genuine indenture of conveyance from 
T. to L.:—Held: pltf. might maintain detinue 
against deft. for the recovery of the latter 
indenture. 

The operation of the mtge. was to give pltf. the 
right to the deeds (MARTIN, B.).—-NEWTON v. 
BEcK (1858), 3 H. & N. 220; 27 L. J. Ex. 272; 31 


& tho mtgee.—SmiTn v. C HICHESTER (1842), 
4 I. Eq. R. . 


2 Dr. & War. 393; q. 580; 


creating a 1 Con. & Law. 4 &6.—IR. 
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Sect. 9.—Title deeds: Sub-sect. 2, A., B., C., D. & 
E.; sub-sect. 3, A. & B.] 


L. T. O. S. 87; 4 Jur. N. S. 340; 6 W. R. 448; 
157 E. R. 452. 
aT: :—~Refd. Manners v. Mew (1885), 29 Ch. D. 


1510. Right as against purchaser for value with- 
out notice—Fraudulent sale.|—-Two trustees, one 
of whom was a solr., advanced money on mtge. 
The mtgor., with the concurrence of the solr. 
trustee, sold part of the mtged. property without 
disclosing the mtge. Regular conveyances in fee 
to the purchasers were executed by the mtgor., 
containing a recital that he was scised or otherwise 
well & sufficiently entitled in fee simple. The 
solr. trustee received the purchase-moncy, & re- 
tained it. Eleven years afterwards both trustees 
executed a reconveyance of the property so sold, 
the other trustee believing, on the representation 
of the solr. trustee, that the property was then 
about to be sold by the mtgor. Soon afterwards 
the solr. trustee absconded, & the other trustee 
then filed a bill against the mtgor. & the purchasers, 
praying for foreclosure against them :—Held: 
the purchasers would not be ordered to deliver up 
the deeds which were in their possession.— HEATH 
v. CREALOCK (1874), 10 Ch. App. 22; 44 L. J. Ch. 
157; 31 L. T. 650; 23 W. R. 95, C. ie? 


Annotations : >-—Folld. Waldy v. Gray (1875), R. ee Ea. 
238. N.F. Re Ingham, Jones v. Ingham, v8031 4 Ch. 
352. Refd. Ortigosa v. Brown (1878), 4 J. Ch. 168; 


Manners v. Mew (1885), 29 Ch. D. ibe. ‘Onvard Bldg. 


Soc. v. Smithson, (1893] 1 Ch. 1; Taylor v”. laondon & 


County Banking Co., London & County Banking Co. . 
Nixon, [1901] 2 Ch. 231. Mentd. The Horlock (1877), 2 
P. D. 243; General Finunce Mortgage & Discount Co. v. 
Liberator Permanent Benefit Bldg. Soc. (1878), ay Ch. 1). 
15; Re Morgan, Pillgrem wv. Pi igrem (1881), 44 L. T. 
796 : Pugh v. Hoath (1882), 30 W. R. 553; Re Hocton. 
Horton v. Perks, Horton Ms enna fees 51 L. T. 420; 
Low v. Bouverie, [1891] 3 82; rigg v. Thornton, 
Ce 1 Ch. 386; Poulton v. eos agiae 83 L. J. K. B. 


B. Mortgagee for a Term 

See, now, Law of Property Act, 1925 (c. 20), 
s. 86, sched. I., Part VII. (8). 

1511. As against subsequent incumbrancer.| 
(1) Mtge. by demise for a term of years. The 
mtgor. does not deliver to the mtgee. the purchase 
deed, conveying the freehold to the mtgor., but 
keeps it back, & subsequently deposits it with 
another person as security for a loan: the con- 
veyance to the mtgor. & the mtge. were executed 
within a day of each other, & were both registered 
on the same day; the deposit was not made for 
«a considerable time afterwards; but no notice 
by the subsequent incumbrancer of the intge. 
being proved, & being denied by his answer :— 
Held: he was entitled to the benefit of the deposit, 
as against the mtgee., & was not bound to deliver 
up to him the conveyance. 

(2) The registry of a deed is not, of itself, notice 
as against a subsequent purchaser or incumbrancer. 

(3) The common decree in foreclosure does not 
direct the delivery up of the title deeds by the 
mtgor. to the mtgee. in case of foreclosure ; but, 
merely, that the mtgee. shall be absolutely barred 
& foreclosed of all right & equity of redemption ; 
& it is only where there is a covenant to deliver 
them, in case of default in payment of the prin- 
cipal money & interest, that the ct. makes such a 
decree.—WISEMAN & BENLEY v. oe 
FISHER, BENSON, Davis & STANBRIDGE (1826), 1 





Y.&J.117; 148 E. R. 610. 
gi nneiatone i348 ve 1) Distd. Newton v. Beck (1858), 27 
ane De 2. o (2) Refd. Manks v. Whiteley, [1912] 
Vay fe 


MORTGAGE. 





1512, ———.]|—JAMEs v. GILES, [1880] W. N. 170. 
1518. -+—Re INGHAM, ar ONES v. INGHAM, 
No. 2143, post. 


1514. As against guardian of infant—Heir of de- 
ceased mortgagor.]|—On an advance of a loan, the 
lender took, as a security, a mtge. from the bor- 
rower by way of demise for one hundred years of 
an estate, of which the borrowed was seised in 
fee simple. The title deeds were not delivered to 
the lender, nor was there any covenant in the 
mtge. to deliver them to him. The mtgor. died, 
leaving an infant heir; & a gentleman, who 
assumed his guardianship, possessed himself of 
the title deeds. On a bill against the infant heir 
to foreclose, & against his guardian to deliver up 
the title deeds, the ct. would only make the 
common decree of forcclosure, & would make no 
order upon the guardian, but, as against him, 
dismissed the bill with costs.—-KNIGHT v. KNIGHT 
(1831), 1 L. J. Ch. 125. 

1515. As against purchaser.])—HuUNT v. ELMES, 
No. 2109, post. 

1516. Consent order for execution of mortgage. 
—STOKES v. STOKES (1886), 3 T. L. R. 92. 


C. Mortgagee of Life Interest. 

See, now, Scttled Land Act, 1925 (c. 18), ss. 111, 
117 (1) (xxi.). 

1517. Mortgage of equitable life interest—Re- 
tention of deeds by trustees—Right of mortgagee 
to insist upon.|—Testator specifically bequeathed 
leaseholds to trustees upon trust out of the rents 
to pay the ground rents & indemnify the trustees 
in respect of the property, & to divide the surplus 
income in equal shares between his nicces with a 
direction to settle the share of each niece in case 
of her marrying, & with a gift over in case the 
nieces should all die without children. The will 
also gave powers of sale & leasing to the trustees, 
& empowered the exors. or administrators of the 
Jast surviving trustee to appoint any other proper 
person or persons to be a trustee or trustees; & 
also empowered the trustees to appoint a receiver 
& manager of the property, at a salary or on 
commission to receive the rents & defray the out- 
goings of the property. On the death of the last 
surviving trustee named in the will, the nieces, 
as administrators of such trustee, appointed one 
of themselves & two other persons new trustecs 
of the will. Since the death of testator in 1876 
the trustees had been in possession & management 
of the property. The nieces who were now un- 
married ladies of between forty & fifty years of 
age, & had mortgaged their life estates, now 
applied, that, upon their undertaking to pay the 
ground rents, perform the covenants & preserve 
the title deeds, the possession of the leasehold 
property & the title deeds might be delivered up 
to them :—Held: on the niece who had been 
appointed trustee retiring from that office, posses- 
sion of the property ought to be given to appcts., 
but the mtgee. could insist on the title deeds 
being retained by the trustees.—Re NEWEN, 
NEWEN v. BARNES, [1804] 2 Ch. 297; 63 L. J. Ch. 
763; 70 L. T. 653; 58 J. P. 767; 43 W. R. 58 ; 


8 R. 309. 
Annotations :—Mentd. Re Hunt, Pollard v. 





Geake ae 


44 Sol. Jo. 314; Montefiore v. Guedalla, [1903] 2 

723; Re Sampson, Sampson v. Sampson, [1906] 1 i Oh 

3! td he Stauton & Warrington, Payne v. Grey, [1925] 
Ls 


D. Equitable Mortgagee. 


1518. Mortgage by deposit of title deeds—Right 
against assignees in bankruptcy of mortgagor.]}— 


PART IX. SECT. 9, SUB-SECT. 2.—D. 
". Mortgage by deposit of deeds.}—CRAWFURD v. Hopa@rk (1831), 10 Sh. (Ct. of Seas.) 11.—SCOT. 


Part I[X.—Ricuts AND LIABILITIES OF THE MORTGAGEE. 


In Apr. 1826, A., having contracted to purchase 
an estate from B., & having had the title deeds 
delivered to him, agreed to deposit the same with 
C., a8 a security for the loan of £5,000 & to give 
him the mtge. as soon as the legal estate was con- 
veyed to him. B. afterwards conveyed the estate 
to A., but before such conveyance was made, & 
after the title deeds had been deposited with C., 
the latter refused to complete the mtge. unless A. 
would agree to pay usurious interest upon the 
sum of £5,000. A., having so agreed, delivered 
to C. the deed of conveyance of the estate from B. 
to A. A. afterwards became bkpt., & in an action 
of trover brought to recover the deeds, it was held, 
that the original possession of the title deeds being 
perfectly good, gave C. a right to the estate when- 
ever B. should have conveyed that estate to A. ; 
& that he, & not A.’s assignees, had a right, there- 
fore, to the deed of conveyance from B. to A.— 
Woop v. GRIMWOOD (1830), 10 B. & C. 679; 5 
Man. & Ry. K. B. 551; 8 L. J. O. S. K. B. 192; 
109 * Rt. 602; subsequent proceedings, 10 B. & 
C. GRE e 

1519. -|—Proceedings in a foreclosure 
suit by an equitable mtgec. against a trustee in 
bkpcy. restrained; but held, that the mtgee. 
would not be ordered to deliver up his title deeds 
to enable the trustee to complete a sale until 
payment into ct. of a sufficient amount to answer 
his claim.—Ite Woops, Ha p. DITron (1876), 1 
Ch. D. 557; 45 L. J. Bey. 87; #4 1. T. 109; 24 
W. Wt. 289; 2 Char. Pr. Cas. 66, C. A. 
Annotations :-—Mentd. Re England, Ex p. Pannell (1877), 

6 Ch. D. 335; Re Wood, Kz p. Musgrave (1878), 10 Ch. 

ae ; Ite Barnett, Hx p. Reynolds (1885), 15 Q. B. VD. 


1520. Payment into court to cover amount 
due.|—A client deposited with his solr. the title 
deeds of an estate, to secure a sum of money then 
due, & certain costs then incurred; the ct., on 
the petition of the client, ordered the deeds to be 
delivered up to the client, on his paying into ct. 
a sum sufficient to cover the solr.’s claim, & 
directed the usual taxation.—MILLs v. FINLAY 
(1889), 1 Beav. 560; 48 MW. R. 1058. 


Annotations :—Apld. Re South Essex Equitable Investment 
& Advance Co. (1882), 46 L. T. 280. Refd. Richards v. 
Platel (1841), Cr. & Ph. 79. 

1521. Right against prior equitable interest.| 
—Where the ct. establishes a prior equitable title 
to an estate as against a person who took an 
equitable mtge. by deposit of the title deeds from 
the legal owner without notice :—Semble: it will 
go on to order him to deliver up the deeds, though 
he acquired them for value & without notice from 
the person who at law was the absolute owner of 
them.—NEWTON v, NEWTON (1868), 4 Ch. App. 
148; 88 L. J. Ch. 145; 19 L. T. 588; 17 W. R. 
238, L.C. & L. J. 

Annotations :—Consd. Taylor v. Russell, [1891] 1 Ch. 8. 
Refd. Perrin v. Burbey, [1869] W. N. 160; Heath v. 
Crealock (1874), 31 L. T. 650. 


1522. ——— Right against subsequent legal mort- 
gagee.|—A., being indebted to B., delivered to 
him, by way of further security, a parcel purport- 
ing to contain the title deeds to certain lands, & 
also executed a legal mtge. to him of the same 
lands. It being afterwards discovered that the 
deeds relating to part of the mtged. lands were in 
the possession of C., with whom they had been 
deposited by way of equitable mtge. previous to 














PART IX. SECT. 9, SUB-SECT. 3.—A. 


g. Production for  registration.}— 
Re TRANSFER OF LAND AcT, 1890, 
Re ARMITAGE, Ex p. ANDREWS (1891), 
17 Vv. L. R. 77.—AUS. 


435.— IR. 


ARMBTRONG v. DIXON, [1911] 1 I. R. 


PART IX. SECT. 9, SUB-SECT. 3.—B. 
1525 i. Whether mortgagee liable.}—A 
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the mtge. to A.:—Held: A. had no equity as 
against C. to have the deeds delivered up to him. 
—BARNARD v. BYWATER (1868), 17 W. R. 71. 

AEE te :—Refd. Ratcliffe ». Barnard (1871), 40 L. J. 


1523. After proper tender of payment— 
Improperly refused.|—Resp. deposited his title 
deeds with applts. by way of equitable mtge. He 
afterwards tendered the amount alleged by him 
to be due on the security, but applts. refused to 
accept it, alleging that a larger sum was due, 
which was in fact not the case. Resp. then 
brought an action of detinue to recover his deeds, 
alleging special damage:—Held: the action 
would not lie—BANK OF NEW SOUTH WALES v. 
O’CONNOR (1889), 14 App. Cas. 273; 58 L. J. 
a ae é 60 L. T. 467; 38 W. R. 465; 5T. LL. RB. 


Annotations :—Refd. Edmondson +. Copland (1911), 105 
L. T. 8; Graham v. Soal (1918), 88 L. J. Ch. $l. 





E. Mortgagee of Interest of Co-Owner. 

1524. Right as against other co-owners.|]— 
Where a purchaser of a small part of an estate 
takes a covenant from the vendor to produce the 
title deeds whenever it shall be necessary, & the 
deeds afterwards come into the vendee’s possession 
on his taking a mtge. of the other part of the estate, 
& he then assigns the mtge. to a third person not 
mentioning the deeds, such third person cannot 
maintain trover against him for the deeds.— 
ae v. FirELD (1788), 2 Term Rep. 708; 100 E. R. 
innotations :—Consd. Fostor v. Crabb (1852), 2 C. B. 136. 


Refd. Davies v. Vernon (1844), 6 Q. B. 443. Mentd. 
Fraser v. Pippard, Fraser v. Rudd (1839), 3 Jur. 815. 


SUB-SECT. 3.—PRODUCTION. 
A. Under Statute. 


Mortgages after 1881.]—Sce, now, Law of Pro- 
perty Act, 1925 (c. 20), ss. 96, 205. 

Bankruptcy proceedings of mortgagor.|—See 
BANKRUPTCY, Vol. V., p. 622, Nos. 560%, 5605. 


B. Apart from Statute. 

1525. Whether mortgagee liable.|—Though a 
mtgee. is not bound to discover his title deeds, 
where he denies notice; he must not only deny 
notice in gencral, but all special facts & circum- 
stances charged, relating to it.—SENHOUSE v. 
HARL (1752), 2 Ves. Sen. 450; 28 E. BR. 287, L. C. 

1526. }—The rule that a purchaser for 
valuable consideration, without notice, cannot be 
compelled to discover his title deeds, does not 
extend to the mtge. or purchase deed itself.— 
sig one Ex p. CALDECOTT (1830), Mont. 55, 
Annotations :—Refd. Re Martindale, Kx p. Truoman (1832), 

i, aera Ch. 464; JZ2e Marks’ Trust Deed (1866), 1 Ch. 

1527. .]—L. claimed to be lawful owner of 
divers goods & chattels in the visible user & 
enjoyment of M. at his family mansion. N., a 
judgment creditor of M., filed a bill against him 
& L., charging that bills of sale & assignments 
of the said goods & chattels were executed by 
M. to L., without consideration, & that they were 
void as against N., & praying a declaration to that 








mtge. deed for the inspection of the 
mtgor., when there is no question of 
title in dispute, the bill being for 
redemption, & the right to redeem 
being admitted by the answer.—BrLL 
v. CHAMBERLEN (1871), 3 Ch. Ch. 429. 
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Sect. 9.—Title deeds: Sub-sect. 3, B.] 


effect, & offering to pay what, if anything, should 

be found due to L. on the security of the said 

goods. L., by his answer, admitted the bills of 
sale & assignments to be in his possession, & said 
they were executed to him for full consideration, 

& that M. had only the permissive, not the absolute 

use of the goods; & on a further answer he claimed 

to have an equitable lien on them for money 
advanced, & he set forth in a schedule abstracts 
of the bills of sale, etc. :—Held: N. was entitled 
to inspection of the bills of sale & assignments, 
on the grounds, that these instruments were only 

a mtge. security; &, that N. had a right to see 

if the abstracts corresponded with the originals, 

in order to ascertain what he would have to pay 
to L. in redeeming the mtge.— LATIMER v. NEATE 

(1837), 4 Cl. & Fin. 570; 11 Bli. N. S. 112; 

7 E.R. 217, H. L. 3; affg. S. C. sub nom. NEATE v. 

LATIMER (1836), 2 Y. & C. Ex. 257. 

Annotations :—Distd. Browne v. Lockhart (1840), 10 Sim. 
420. Expld. Glover v. Hal] (1848), 2 Ph. 484. Apld. 
Hunt v. Klmes (1859), 27 Boav. 62; Owen v. Nickson 
(1861), 3 KH. & E. 602. Mentd. Taylor v. Rundell (1841), 
Cr. & Ph. 104. 

1528. .|—A mtgee. is not obliged to pro- 
duce his deeds, as he cannot be compelled to show 
his title; & the same rule applies to drafts & 
copies of deeds.—Bycrorr v. SIBEL (1852), 20 
L. T. O.S. 197; 1 W. R. 96. 

1529. -|—Deft. the trustee & exor., was also 
a mtgee. of part of the estate. Upon a bill for 
the administration of the estate :—Held: deft. 
was not bound to produce the mtge. & title deeds, 
bus he must produce all accounts in his possession 
relating to the mtge.— FREEMAN v. BUTLER (1863), 
33 Beav. 289; 55 H. R. 3793 sub nom. FREEMAN 
». BuTLER, He Triae’s Estate, 9 L. T. 405; 12 
W. RK. 94. 

1530. -.|\—A mtgee. is always bound to 
produce the mtge. deed for the inspection of the 
mtgor. Semble: where a solicitor employed pro- 
fessionally by mtgor. & mtgee. subsequently takes 
a transfer of the mtge. & forecloses; in a suit 
by a mtgor. to open the foreclosure decree, the 
solr. is bound to produce all documents, etc., 
prepared by him as such solr.—PATCH v. WaRD 
(1865), L. KR. 1 Eq. 436; 13 L. T. 496; 12 Jur. 
N.S.2; 14 W. R. 166. 

Aanesation :—Dbtd. Carter v. Hubback (1876), 24 W. QR. 











1531. ———.]—CARTER v. HUBBACK, No. 1558, 
post. 

1532. On proposed sale.|—On a decree of 
foreclosure, the ct. will not oblige pltf. to lay the 
title deeds before counsel, for deft. to got an 
assignment or sale of the lands, unless pltf. con- 
sents to a sale, but only to give a copy of the 
mtge. deed.—ANON. (1729), Mos. 246; 25 EK. R. 
376, L. C. 

Steal :—Dbtd. Browne v. Lockhart (1840), 10 Sim. 


1533. -|—Pltf. & deft., being mtgor. 
& mtgee., entered into an agreement, being a 
compromise of a foreclosure suit, by which the 
mtged. estate was to remain the absolute property 
of deft., subject only to this condition, that if 
pltf. paid a certain sum upon a day named, deft. 
should reconvey the estate, & deliver up the title 
deeds to pltf. A person was willing to purchase 
a portion of the estate from pitf. for more than 
the sum to be paid to deft. ; but deft. refused to 
produce the title deeds to the proposed purchaser. 
Pltf., believing this difficulty could not be over- 
come, twelve days before the day named for the 
repurchase, entered into a fresh agreement with 
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deft., securing to the latter far more favourable 
terms. The purchaser was, in fact, willing to 
waive the difficulty about the title deeds, & ready 
immediately to pay the money to the repurchase 
to deft., & he informed pltf.’s solr. & deft. of this 
after the agreement, but before the day named for 
the repurchase. The agreement was, two months 
afterwards, embodied in a deed, which was exe- 
cuted by pltf. The purchaser filed a bill against 
pltf. for specific performance, in which all the facts 
appeared, & to which pltf. put in an answer 
stating, without question, her agreement with 
deft. She also raised a sum of money, which she 

was enabled to do by the agreement. Upon a 

bill, seeking to set aside the agreement & deed: 

—Held: deft. was not bound to produce the title 

deeds for the inspection of the purchaser. 

SMITH v. PAWSON (1855), 25 L. T. O. S. 40, L. JJ. 
1534. - In obedience to subpena duces 

tecum.|—On a question of settlement, a mtgec., 

a rated inhabitant of applt. parish, subpoenaed 

by resp. parish is not compellable under a sub- 

puna duces tecum to produce the title deed of his 
mtgor.—K. v. UPPER BODDINGTON (INHABITANTS) 

(1826), 8 Dow. & Ry. K. B. 726; 4 Dow. & Ky. 

M. C. 233; 51. J. 0.8. M. C. 10. 

1535. On payment into court.|/—LTstates 
being conveyed, among other purposes, to secure 
a debt of comparatively small amount, the ct. 
will not direct a release upon payment into ct. 
of the largest sum to which the debt can in pro- 
bability amount; the incumbrancer being entitled 
to retain the security till the debt is discharged.— 
POSTLETHWAITE v. BLYTHE (1818), 2 Swan. 256 ; 
36 E. R. 613, L. C. 

Annotations :—Consd. Bank of New South Wales ». O’Connor 
(1889), 14 App. Cas. 273. Mentd, Richards v. Platel 
(1841), Cr. & Ph. 79. 

15386. On payment of principal & interest.]— 
The mtgor. & his representatives are not entitled, 
as against the mtgee., to production of inspection 
of the mtge. deed, until payment of the principal 
«& interest due to him.—BROowneE v. LOCKHART 
(1840), 10 Sim. 420; 9L. J. Ch. 167; 4 Jur. 167; 
59 I. R. 678. 


Annotations :—Refd. Owen v. Nickson (1861), 3 L. T. 737; 
Fitzgerald’s Trustee v. Mellersh, [1892] 1 Ch. 385. 























1537. .|—JOHNSTON v. TUCKER, No. 
1551, post. 
1538. .|—A. was a transferee of a 








mtge. for £4,000, & claimed also under a judgment 
£880. <A bill was filed by a subsequent mtgec. 
to redeem the mtge. for £4,000, & for payment of 
pltf..s incumbrance in a priority over the judg- 
ment debt. The bill alleged that A. had in his 
possession a deed of conveyance of the estate in 
which was a recital that the judgment debt had 
been off. A. admitted the possession of the deed, 
& set out a portion of it by which it was recited 
that the judgment debt had been paid off; but 
he said that in fact this was only done for the 
purpose of clearing the estate, & that he had taken 
an assignment of the debt :—Held: if he had not 
been a mtgee., he must have produced the deed ; 
& £4,000 having been paid to him, without pre- 
judice to any question in the cause, he could not 
set off £880 of that as due to the judgment debt, 
but must be taken to be paid off as mtgee., & there- 
fore liable to produce the deed. 

* When the mtgor. comes offering to redeem, the 
mtgee. is not bound to produce his deed till he is 
paid (KINDERSLEY, V.-C.).—CANNOCK v. JAUNCEY 
(1853), 1 Drew. 497; 61 KE. R. 5423; sub nom. 
CANNOCK v. CHICHESTER, CANNOCK v. JAUNCEY, 
1 W. R. 378. 


1539. Admission of possession in pleadings.] 





| —Where deft. appears to be a bare trustee for 
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pltf., & offers no explanation to the contrary, the 
ct. will compel the production of deeds & docu- 
ments admitted, by his answer, to be in his posses- 
sion. The ct. will not, upon motion before the 
hearing, compel an incumbrancer to produce at 
the hearing deeds which are admitted by his 
answer, but which are his title deeds, even though 
pltf. may have an interest in such deeds; but, 
under circumstances, the ct. will direct them to 
be proved before the examiner.—SpaRKE v, 
MoNTRIOU (1834), 1 Y. & C. Ex. 103; 160 K. BR. 


43. 

1540. .|—A mtgee., having, in his 
answer to a bill to redeem, set out his mate. deed, 
cannot be compelled to produce documents ad- 
mitted to be in his possession, relating to his title 
a A eces > SnOMAN v. COODE (1841), 11 T.. J. 

yh. 5Y. 








a mtgor. against the transferee of the intge. only, 
pltf. confessing deft.’s title, but stating that Ne 
was unable to discover, & sceking discovery, by 
what means deft. made it out :-—Held: ‘doft. 
was not bound to produce the decd of transfer to 
him, which his answer admitted to be in his 
possession, & to be relevant to the matters in 
question, on the ground that it was privileged as 
deft.’s title deed.—Lewis v. Davies (1853), 17 
Jur. 253. 

1542. — Vouchers.]—-A mtgee., against 
whom a bill was filed by another mtgec. for re- 
demption & foreclosure, admitted the possession 
of vouchers consisting of bills of exchange & pro- 
missory notes :—Held: he was bound to produce 
them.—GIBSON v. HEWEtTT (1846), 9 Beav. 293; 
50 E. R. 356. 

1543. Mortgagee with limited interest.]— 
Where a lease is executed by both the lessor & 
lessee, & the lessee assigns it by way of mtge., the 
lessor having no counterpart, is entitled, on an 
ejectment brought for a forfeiture, to compel the 
mtgee. to allow an inspection, & give a copy of 
the lease.—DoE d. Mornis v. Ror (1836), 1 M. 
& W. 207; 1 Gale, 867; Tyr. & Gr. 545; 5 
L. J. Ex. 105; 150 BE. R. 408. 

1544, Mortgagee himself a mortgagor— 
Administration suit.|—Where, in a suit for the 
administration of testator’s estate, a mtgee. was 
ordered to produce before the master all deeds & 
writings relating to the estate which were in his 
custody or power, he does not sufficiently account 
for the non-production of them by stating, that 
several years before the decree he had deposited 
them with a third person as a collateral security 
for money advanced by him.-—RoGErs v. RoGErs 
(1842), 6 Jur. 497. 

1545. Inspection of indorsement on mort- 
gage deed.}|—Mtzge. deed in the hands of the mtgee. 
ordered, on the application of the mtgor., to be 
produced for the purpose of inspecting an indorse- 
ment on the instrument.—PHILLIPS v. EVANS 
(1843), 2 Y. & C. Ch. Cas. 647; 63 E. R. 290. 

1546. Transfer — Alleged vexatious & 
fraudulent.]—After a bill for redemption had been 
filed, but before the subpcena had been served, the 
mtgee. transferred his mtge., & his transferee was 
brought before the ct. by supplemental bill. It 
was alleged that the transfer had been made for 
fraudulent & vexatious purposes :—Held: pltf. 
was not entitled to the production of the deed of 
transfer.—GILL v. EyToNn (1843), 7 Beav. 155; 
49 EB. R. 1023. 

1547. J—P., having conveyed his 
estates to trustees in trust to raise money for 
payment of his debts, &, subject thereto, in trust 
for himself, a suit was instituted, by one of his 
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creditors, against him & his other creditors, to 
have the trusts of the deed carried into execution. 
After defts. had answered the bill, & the deeds 
relating to the estates had been deposited in the 
master’s office, P. died, having devised the estates 
to his nephew; who, after he had been made 
deft. to a supplemental bill, entered into a treaty, 
with an insurance co., for a loan to enable him to 
pay off the debts due to pltf. & the other parties 
to the suit; &, after giving them notice of his 
intention to pay them off, he moved that all 
further proceedings in the suit might be stayed, 
& that he & his solrs., & the solrs. & agents of the 
insurance co., might be at liberty to examine the 
abstracts of title to the estates, with the deeds in 
the master’s office, & to take copies thereof, for 
the purpose of verifying the title to the estates & 
effecting the loan; & that, for the same purpose, 
pltf. & two of defts. might be ordered to produce, 
to him, & his solrs., & to the solrs. & agents of the 
insurance co., all deeds, etc., in their custody 
relating to the estates. Motion refused.—DAMER 
v, PORTARLINGTON (EARL) (1846), 15 Sim. 380; 
1 Coop. temp. Cott. 229; 15 L. J. Ch. 4055 60 
i. RR. 666 3 on appeal, 2 Ph. 30, L. Cy 

Annotation :—Mentd. Paynter v. Curuw (1854), Kay, 

App. XXXVI. 

1548. Validity of mortgage impeached.|— 
In a bill to redeem, pltf. contested the validity of 
one of several mtges. held by deft. :—Held : he was 
not entitled to a production.—Crispy v. PLATEL 
(1844), 8 Beav. 62; 50 H.R. 24. 

1549. -}—Plti. impeached a certain 
deed in deft.’s possession, & stated in his bill that 
this deed had been left with deft. as a security for 
a loan of money which had been since repaid. 
Deft., in his answer, admitted the possession & 
relevancy of the impeached deed, & stated that it 
was a bond fide conveyance to him for valuable 
consideration, & denied that it had ever been so 
deposited with him as in the bill mentioned :— 
Held: as deft. denied that he was a mntgee., pltf.’s 
whole statement that there had been such a mtge., 
& that it was paid off, must be regarded ; & pltf. 
was entitled to the production of the deed 5; secus : 
if deft. had claimed the privilege of a mtgee. to 
refuse production of the deed.—JONES v. JONES 
(1853), Kay, App. VL; 69 E.R. 314. 

1550. .|—In a suit by a intgor. to set 
aside a mtye. deed on the alleged ground of 
pressure & surprise on the part of the mtgee., 
which allegations were, however, denied by the 
answer, the mtgee. being a solr. & the sole adviser 
of the mtgor. in the transaction, the ct. made an 
order, upon motion, for the production of the 
mtge. deed.— Davis v. Parry (1857), 27 L. J. Ch. 








ee 








204; 31 L. T. O. S. 264; 4 Jur. N.S. 431; 6 
W. KR. 174. ’ 
1551. ——— To cestui que trust—Trustee also 


mortgagee—Of cestui que trust.|—-Although as 
between a cestui que trust & trustee, or a person in 
the situation of a trustee, the cestui que trust is 
mtitled to the production of title deeds & other 
documents, as of course, yet the moment the trustee 
acquires the character of a mtgee., the right to 
production ceases, unless upon the offer to pay off 
~ 3 mtge. debt.—JOHNSTON v. TUCKER (1847), 11 
Jur. 382. 
1552. —— Objection to production by 
mortgagors.|—The trustees & exors., defts. in an 
administration suit, admitted by their answer the 








_ possession of title deeds of mtge. securities, in 


which they had properly invested their testator’s 
assets, but alleged that the mtgors. objected 
to the production of the deeds, & would prefer 
to pay off their debts, & they objected to the 
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production of the deeds in the suit in the absence of 
the mtgors. ; on a motion for production :—Held : 
the deeds must be produced.—GouGH v. OFFLEY 
(1852), 5 De G. & Sm. 653; 19 L. T. O. S. 324; 
17 Jur. 61; 64 EH. R. 1285. 

Annotation :—Consd. Re Cowin, Cowin v. Gravett (1886), 

33 Ch. D, 179. 

1553. ——— Conveyance of equity of redemp- 
tion from trustee.|—Mtgee. taking conveyance of 
equity of redemption from trustee thereof, with 
notice of the trust, cannot withhold production of 
such conveyance in a suit by cestui que trust for 
redemption of the mtge. & reconveyance of the 
property, though one of the trusts was a trust for 
sale.—SMITH v. BARNES (1865), L. R. 1 Eq. 65; 35 
L. J. Ch. 109; 13 1. T. 402; 11 Jur. N.S. 924 ; 
14 W. Rh. 96. 

1554. -]—-On a motion for production 
of documents impeached on account of fraud, it is 
not sufficient mercly to allege the fraud; but to 
entitle the party to production, he must also 
allege that, if produced, they would help to 
substantiate the charge. 

Under the circumstances, I cannot order these 
two mtge. deeds to be produced. You may 
amend your bill, & may perhaps then obtain 
production (LORD LANGDALE, M.R.).—DENDY v. 
HOSS (1848), 11 Beav. 91; 11 L. T. O. S. 170; 
50 K. . 75). 

Annotation :—Distd. Davis v. Parry (1857), 6 W. R. 174. 


1555. Drafts & copies.} — Bycrorr v. 
SIBEL, No. 1528, ante. 

1556. ——- Collateral documents—-Memorandum 
relating to deposit.]—J)ctinue for title deeds. Plea, 
on equitable grounds, that the title deeds belonged 
to P., deceased, under whom pltfs. claimed; & 
she, being indebted to N., agreed with him that 
he should hold them as a security by way of 
equitable mtge., & he so held them, the debt 
remaining unpaid ; & that N. diced, & appointed 
defts. extrixes. In answer to interrogatories, 
defts. admitted that they had in their possession 
® memorandum that the deeds should remain in 
the possession of N. until repayment of the 
money :-—Held:  pltfs. were entitled to an 
Inspection of the memorandum, under Evidence 
Act, 1851 (c. 99), 5. 6.—OWEN v. NICKSON (1861), 
oi, & HK. 602; 301. J. Q. B. 125; 3 L. T. 757; 
7 dur. N.S. 497; 121 E.R. 568. 

1557. ------ ——- Administration of estate.)— 
FREEMAN v. BUTLER, No. 1529, ante. 

1558. Party demanding production having 
sufficient interest.|——In a suit by assignees in trust 
from T. of two policies of assurance, which formed 
part of a trust estate in T.’s hands as surviving 
exor. of J., 10 impeach an alleged prior mtge. of the 
policies by 'T. to the co. which issued them, the 
bill, in effect, alleged, though the answer denied, 
that the giving of the prior mtge. was a breach of 
trust on T.’s part of which the co. was aware at 
the time. The bill also alleged, & the answer 
wdmitted, that the co. intended to surrender the 
policies or sell them by auction. On summons by 
pitfs. for production of documents :—Held : pltfs. 
had not. shown sufficient interest in the mtge. deed 
to entitle them to its production. 

That view [as held in Patch v. Ward, No. 1530, 
ante, that mtgor. had a right to production of the 
mtge. deed] has never been acted upon (JAMEs, 
ae Se a v. HUBBACK (1876), 24 W. R. 
ood, ©. A, 
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1559. ——— Joint possession of mortgagee & 
another.]—In an action for the seizure of the goods 
of pltf., which was justified by deft. under an 
alleged power of distress in a mtge. deed, deft. 
stated in his affidavit of documents that he & one 
B., who was not a party to the action, jointly had 
in their possession or power certain documents 
specified in a schedule to such affidavit & that 
they were the muniments of title of himself & the 
said B., as mtgees., & that he, deft., objected to 
their production :—Held: such affidavit showed 
sufficient reason for not making an order for 
inspection of the documents.—KEARSLEY v. 
PHILIPS (1883), 10 Q. B. D. 465; 52 L. J. Q. B. 
269; 48 L. T. 468; 31 W. R. 467, C. A. 

Annotations :—Apld. Coomes v. Hayward, [1913] 1 K. B. 
150. Refd. aondon & Yorkshire Bank v. Cooper (1885), 
15 Q. B. D. 7; Gowan v. Briggs (1895), 39 Sol. Jo. 330 ; 
London & Provincial Marine & General Insce. ». Chambers 
(1900), 5 Com. Cas. 241; Rattenberry v. Monro (1910), 
103 L. T. 560; Forbes v. Samuel, (1913] 3 K. B. 706. 
Mentd. Hennessy v. Wright (1888), 21 Q. B. D. 509; 
Carew v. Carew (1891), 65 L. T. 167. 


.]|—See, further, DISCOVERY, Vol. XVIII, 
pp. 98, 99, Nos. 495-502. 

1560. Right to call for production—Mortgagee of 
remainderman—Against tenant for  life.|—-Any 
remainderman whose estate is vested may main- 
tain a bill against the tenant for life, for the sole 
purpose of production & inspection of the muni- 
ments of title. I1f the tenant for life suggests that 
the purpose for which production is required 
is improper, the onus is on him to show it. This 
right, however, only exists when the title of the 
remainderman is undisputed; for, if there be a 
reasonable cause for litigating his title, he cannot 
compel production. 

The mtgee. of A., an alleged remainderman, 
instituted a suit against B., the alleged tenant for 
life, for the mere production of the title deeds. 
B. set up a bond fide objection, that A.’s estate had 
become forfeited, & also that by the terms of the 
mtge. deed the estates in question were not 
comprised therein. The assignees of A., who had 
become bkpt., though interested in the latter 
question, were not partics to the suit. The ct. 
declined adjudicating, incidentally, on pltf.’s 
right, & dismissed the bill with costs.—DAVIS v. 
DYSART (HARL) (1855), 20 Beav. 405 ; 3 Eq. Rep. 
509; 24L. J. Ch. 381; 25 L. T. O.S. 91; 1 Jur. 
N.S. 743; 3 W. R. 398; 52 EB. R. 659. 

Annotations :—Refd. Pennell v. Dysart (1859), 27 Beav. 542. 


Mentd. Chichester r. Donegal (1869), 4 Ch. App. 416; 
Pryso v. Pryse (1872), L. R. 15 Eq. 86. 


Secondary evidence of documents not produced. | 
—See EVIDENCE, Vol. XXII., pp. 218, 219, Nos. 
1907~1908, 1916-1917. 





SUB-SECT. 4.—Loss OF DEEDS. 


1561. Extent of liability for loss—Indemnity to 
mortgagor.]— Under a bill of foreclosure by devisee 
of a mtgee., the mtge. deed being lost, a reconvey- 
ance directed with an indemnity & costs against 
pltf.—SToKOE v. Rosson (1815), 19 Ves. 385; 
34 EB. R. 560; previous proceedings (1814), 3 Ves. & 


B. 51. 

Annotations :-—Folld. Shelmardine v. Harrop (1821), 6 
Madd. 39. Refd. Cockelle. Bridgeman (1841), 4 Beav. 499; 
Midleton e. Eliot (1847), 15 Sim. 531. 


1562. ——-.|—Upon a bill of foreclosure, 
the mtgee. having been robbed of the title deeds, 
payment of the mtge. money within a limited 
time was decreed, & on payment of the same a 
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reconveyance was directed, with a bond of in- 

demnity.—SHELMARDINE v. HARROP (1821), 6 

Madd. 39; 56 E. R. 1004. 

1563. —_— —__-.|—-A. made a mtge. to B., & 
delivered to him the title deeds of the estate. 
Some years afterwards A. gave B. notice of his 
intention to pay off the mtge. at the end of six 
months; but did not pay the money until after 
that time, owing to B. not having offered him any 
indemnity that was satisfactory to him, in respect 
of B. having lost some of the deeds. B. then 
brought an ejectment for the estate ; whereupon 
A. filed a bill to redeem. The ct. decreed a 
redemption, & ordered that a sum, which A. had 
paid for interest accrued on the mtge. money after 
the expiration of the six months, should be repaid 
to him; that B. should give him an indemnity to 
be approved of by the master, & also pay the costs 
of the ejectment & of the suit.—MIDLETON (LorRD) 
v. EvioT (1847), 15 Sim. 531; 11 Jur. 742; 60 
E. R. 725. 

-innotations :—Folld. James vr. Rumsey (1879), 11 Ch. D. 
308. Refd. Wodehouse v. Farebrother (1855), 1 Jur. N.S. 
1564. -|—A. possessed of leasehold 

premises for a long term, in Feb. 1872, mortaged 

them to trustecs, & handed to their solr. the in- 

denture of lease & other title deeds. On Sept. 25, 

1876, it was arranged between the parties that A. 

should redecm at once, he paying with the principal 

moneys three months’ interest in lieu of the usual 
notice. It was afterwards discovered that the 
trustees had not in their possession the indenture 
of lease, & therefore A. could not safely redeem. 

After A. commenced this action he was informed, 

& the fact was certified by the chief clerk, that the 

trustees’ former solr. had fraudulently deposited 

the deed to secure moneys lent to him. A. 

alleged that he had sustained damage in being 

prevented from redeeming, & claimed an account ; 

a reconveyance of the prernises & a delivery of the 

title deeds; & if the indenture of lease were lost, 

an indemnity in respect of the loss; an attested 
copy of the deed, & compensation, & costs :--- 

Held: (1) pltf. should have liberty to bring an 

action to recover the deed ; if he could not recover 

it he would be entitled to an indemnity; (2) he 
was right in coming to the ct. to have the matter 
inquired into & his title made clear; & he was 
entitled to all his costs of the action, but (3) he 
was not entitled to any compensation for the loss 
of the deed; & (4) in accordance with the 
arrangement made in Sept. 1876, only three 

months’ interest ought to be paid.—JAMEs »v. 

RUMSEY (1879), 11 Ch. D. 398; 48 LL. J. Ch. 

345; 27 W. R. 617. 

faneation :-—Folld. Caldwell +. Matthews (1890), 62 L. 'T. 


1565. -  - -- ---.] —In 1867 M. mortgaged his 
life interest in certain funds subject to the trusts 
of his marriage settlement & three policies of 
insurance on his own life. In 1876 he executed a 
second mtge. of his life interest to pltfs. This 
mtge. did not include the policies of insurance. 
In 1886 an action was brought by pltf.’s against 
the mtgor. & H., the legal personal representative 
of the first mtgee., to redeem the first mtge. & 
foreclose the mtgor. Pending the progress of the 
action it was discovered that the mtge. of 1867 & 
the policies were not in the possession of H., & an 
inquiry was directed as to the loss of the documents, 
& whether any & what indemnity should be given 
in respect of the loss in case it should be found 
that any of them had been lost. Inthe meanwhile 
pitfs. had paid into ct. the amount which had been 
certified to be due to deft. H. under the mtge. of 


J.-—VOL. xXEXV. 
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1867, & for her taxed costs of the action. The 
chief clerk in answer to the inquiry, found that the 
mtge. of 1867 & the policies had been lost, & he 
also found that pltfs. were entitled to ‘‘ such an 
indemnity as will equal that which the insurance 
co. may require.’”’ Pltfs. took out a summons to 
vary this certificate, by which they asked that the 
whole of the fund in ct. might be retained until 
further order by way of indemnity to them. The 
insurance co. declined to make any arrangement 
with regard to an indemnity until claims should 
be made on the policies :—Held: (1) pltfs. were 
entitled to a bond of indemnity, to be given by 
deft. H. as extrix., the bond to be settled in 
chambers in case the parties differed, & (2) they 
were also entitled to have retained in ct. the sum of 
£100 & no more, to meet any possible costs that 
might be incurred when the policies should become 
claims.— CALDWELL v. MATTHEWS (1890), 62 L. T. 
799. 

1566. —-— Damages.|-—A mtgee. having in- 
advertently burnt the mtge. deed, & the documents 
relating to the title to the mtged. estate, some of 
which were originals & others attested & office 
copies, was ordered, in a foreclosure suit, not only 
to procure fresh attested & office copics, but to 
make compensation for the damage done to the 
estate by the destruction of the deeds, the amount 
to be settled by the master, & deducted from the 
mtge. debt.—HornBy v. MATCHAM (1848), 16 
Sim. 3825; 17 lL. J. Ch. 471; 12 Jur. 825; 60 
E. R. 809. 

Annotations :-—Consd. Brown v. Sowell] (1853), 11 Hare, 49. 

Apld. Ellis’ Trustee v. Dixon-Johnson (1024), 131 L. T. 

ee Refd. Woodman ». Higgins (1850), 15 L. T. O. 8. 


1567. —- - Measure of damages.|—On a 
bill by a mtgor., whose estate had been discharged 
from the mtge., & who had taken a reconveyance, 
against the mtgee., for the delivery up of the title 
deeds, or for an indemnity, it was found that the 
deeds were lost by the mtgee. or his agent. The 
ct. thereupon refusing to take into consideration 
the speculative damages which the title or market- 
able value of the estate might sustain upon any 
future dealing with it, from the absence of the 
deeds, yet held that the mtgor. was, upon the 
authorities, entitled to relief in au of the 
additional expense of producing evidence of his 
title, & directed a reference to ascertain what ought 
to be allowed tu him as a sufficient compensation 
for the damage done to the estate by the loss of 
the deeds.—Brown v0. SEWELL (1853), 11 Hare, 
49; 1 Kq. Rep. 61; 22 L. J. Ch. 1063; 22 L. T. 
O.S. 32; 17 Jur. 708; 68 E.R. 1182. 


1568, -——— -— -.| —J AMES v. RuMskiy, No. 1564, 
ante. 
1569. -. . Costs- Foreclosure action.|—-STokok 


v. Rosson, No. 1561, ante. 

1570. -—-- ---- Ejectment—cCounterclaim for 
redemption.|-~MipLETON (Lorp) v. Exniot, No. 
1563, ante. 

1571. -—-- -- — Action to recover deeds.|-— 
JAMES v. Rumsey, No. 1564, ante. 

1572. -—-— -—— Retention of sum in court—To 
meet future costs.|—-CALDWELL v. MATTHEWS, No. 
1566, ante. 

1578. Cessation of interest— After mortgagor 
ready to redeem.j—MIDLETUN (LokD) v. ELIorT, 
No. 1563, ante. 

1574, ——- —-—- -—_--.]-— JAMES v. RUMSEY, No. 
1564, ante. 

1575. Right of mortgagor to bring action—In 
i ta of loss.}—JAMES v. RUMSEY, No. 1564, 
ante. 
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SEcT. 10.—CONSOLIDATION. 
Sce Part X., post. 


ene eens See eS 


Sect. 11.—TACKING. 
See Part XI., post. 


re ees ge 


Sect. 12.—ACCOUNTS. 
Sce Part XVI, post. 


oe 


SEcr. 13.—COSTS, CHARGES, AND EXPENSES. 
Sec Part XVIIL., post. 


nm anaed 


Sect. 14.—OTHER CASES. 

1576. Liability for wrongful acts of mortgagor 
in possession.|—Where a trespass was committed 
on pltfs.’ mine, & an air course & level roads made 
through it underground to connect adjoining 
collieries in mtge. to defts., & large quantities of 
pltfs.’ coal were thereby fraudulently gotten & 
removed without their knowledge :—Held: (1) 
defts., the mtgees., could not be made accountable 
for any portion removed by their mtgor. while they 
allowed him to remain in possession, notwith- 
standing the proceeds of the coal, so wrongfully 
removed by him, had found their way week by 
week, but without notice of the fraud, into defts.’ 
hands, & notwithstanding they continucd the 
use of the air course & roads after taking possession, 
& retained in their iad ach bane as manager of the 
collieries the person by whose agency the fraud 
had been perpetrated. 

(2) Qu.: whether, under such circumstances as 
the above, the onus is not upon persons in the 
pour of the mtgees. to show how much coal had 

een abstracted by themselves, & how much by 
others before they took possession.— POWELL v. 
AIKEN (1858), 4 K. & J. 343; 70 BE. R. 144. 
Annotations :—As to (1) Apld. Hilton v. Woods (1867), L. R. 

4 Kiq. 432. Consd, Elias) . Griffith (1878), 8 Ch. D. 521. 


Refd. Bowser v. Maclean (1860), 2 Deo G. F. & J. 415; 
Llynvi Co. v. Brogden (1870), L. R. 11 Eq. 188. 


1577. Liability to pay rentcharge—Though not 
in possession.|—A. mtyee. in fee of land which is 
subject to a rentcharge is personally liable to pay 
the rentcharge although he has never been in 

ossession.—CUNDIFF v. FIrzsimMons, [1911] 1 
Nes 513; 80 L. J. K. B. 422; 103 L. T. 811, 
1578. Rights as against other incumbrancers— 
Under fictitious deeds.)—In 1873, D., in order to 
carry out a fraudulent scheme, obtained a transfer 
to himself of mtges. of freehold property, & after 
various dealings with it the legal estate was, in 
Sept. 1875, conveyed by a mtgec. to H. in trust 
for M., & in Mar. 1876, by H.to M. M. was alleged 
to have been an accomplice of & trustee for D.. 
In Aug. 1874, in pursuance of this scheme, T., 
claiming to be entitled to this property under a 


PART IX. SECT. 14. 

1. Liability for acts of mortgagor.) 
—A imtgee. of land through whieh a 
stream flows is not Hable for an injury 
caused by a mnill dam erected by the 
mtgor. in possession, though the 
money for which the mtge. was given 
was lont by the mtgee. for the purpose 
of building the dam.—-McCNAUGHTON », 
a (1855), 8 N. B. R. (8 All.) 247. 


m. Right to prove againal estate of 
deccased mortgagor.}—A migev., after 


in the mtged. pre 
PARKE v. RILEY 
—CAN. 


the death of the mtgor., has a right in 
an administration suit to prove upon 
the general estate for his whole olin. 
-—Re STEWART, STEWART v. STEWART 

n. Mortgagee’s interest—Liability to 
execution.}—After a mtge. in fee has 
become forfeited by nonpayment of 
the mtge. money, the mtgee. 


under an execution against lands.— 
(1866), 3 BE. & A. 315. 


MORTGAGE. 


fictitious lease for ninety-eight years, purporting 
to have been granted to him in Mar. 1870, by a 
merely fictitious freeholder, an agent & accomplice 
of D., demised the property by way of mtge. to A. 
In Nov. 1874, M., claiming to be entitled to the 
same property under a fictitious lease for ninety- 
nine years, also dated Mar. 1870, & purporting 
to be granted to him by T., demised the property 
by way of mtge. to B., the mtge. deed being 
executed by M. only. In Jan. 1877, M., to whom 
the legal estate had been conveyed in Mar. 1876, 
deposited the genuine title deeds of the property 
with C. upon a memorandum charging his estate 
& interest in the lands comprised in the deeds & a 
statutory declaration of title; & further advances 
were made to M. & D., who came forward & stated 
that M. was merely a trustee for him of the property. 
In 1878, D., M., & T. were convicted & sentenced 
to penal servitude for forgery & fraud in connection 
with this property, & C., as equitable mtgee., 
entered into possession. In an action by A. to 
settle the priorities of himself, B., & C., as incum- 
brancers on the property :—Held: (1) assuming 
T. to have been the agent of D., so that his 
representations to A. of having a good title were 
binding on D., such representations followed by 
the acquisition of the property beneficially by D. 
did not bind the estate so as to give A. a prior 
equitable charge as against subsequent purchasers 
for value without notice ; (2) the like representa- 
tions of M. to B., followed by the acquisition, first, 
of the equitable, & afterwards of the legal estate 
by M., did not put B. in any better position, & 
the doctrine of estoppel did not apply so as to 
convert the ficitious title acquired by B. from N. 
in Nov. 1874, into a valid legal title ab initio upon 
the conveyance of the legal estate to M. in Mar. 
1876; (3) as purchaser for value without notice 
by deposit of the genuine title deeds, C., though 
subsequent in date, was entitled in priority over 
A. & B.—KEATE v. PHILLIPS (1881), 18 Ch. D. 
aaa 50 L. J. Ch. 664; 44 L. T. 731; 29 W. It. 
710. 

1579. Right to compensation—For diminution of 
value of property — Abandonment of projected 
railway.|—-A railway co. being about to apply for 
an Act of Parliament for making an extension line 
assented to F., an owner of land over which the 
line was intended to pass, commencing the line 
over his own land. F. accordingly made an 
embankment over his land & was paid for the work 
by the co. After a considerable part of the work 
on F.’s land had been done the co. obtained their 
Act giving power to construct the railway in the 
proposed line. The Act contained a proviso that 
if the new line were not opened for traffic within 
five years the parliamentary deposit should be 
applied towards compensating landowners or 
other persons whose land had been interfered with 
or rendered less valuable ‘‘ by the commencement, 
construction or abandonment of the railway.”’ 
The extension railway was not completed within 
five years but no warrant of abandonment was 
obtained under Railways Abandonment Act. A 
fresh Act was passed authorising a petition for 


o. Rights where lands mortgaged by 
trustee.}—Where lands held in trust 
are mtged. by the trustee, the mtgee. 
is not entitled to the benefit of any 
equities & rights arising either under 
oxpress contract or upon equitable 
principles, entitling the trustee to 
indemnity from his cestui que trust.— 
WILLIAMS v. BALFOoUR (1890), 18 
Ss, Cc. R, 472.—CAN., 

J—~ Tho mean- 


p. Right to ’ 
ing of Land Titles Act, s. 62, as 
amended in 1916 & 1917, is that where 


s interest 
cannot be sold 


Part X.—CoNSOLIDATION. 


winding up the co. & the sale of the undertaking by 
the official liquidator. A petition having been 
presented by F.’s mtgees. & the trustee in his 
liquidation for the application of the parliamentary 
deposit in compensation for the injury done to his 
estate by the commencement, construction or 
abandonment of the works :—Held : (1) the under- 
taking was abandoned within the Act; F. having 
commenced the works on his own land before the 
co. had obtained their Act on the speculation that 
they would obtain power to construct: the railway 
petitioners had no claim for compensation for 
injury to the estate by the commencement. or 
construction of the railway ; but they had a claim 
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for compensation for injury done by the abandon- 
ment of the railway ; the measure of injury must 
be determined by comparing the value of the estate 
immediately before with its value immediately 
after the abandonment; (2) mtgees. of the land- 
owner might be persons entitled to claim com- 
pensation under the Act._—Re PoTTERIES, SHREWS- 
BURY & NORTH WALES Ry. Co. (1883), 25 Ch. D. 
251; 53 L. J. Ch. 556; 50 L. T. 104; 32 W. R. 
300, C. A. 


Annotations :— As to (1) Apld. Re Ruthin & Corrig-y- 
Druidion Railway Act (1886), 32 Ch. D. 438; Re South- 
port & Lytham Tramroad Act, 1900, Kx p. Hesketh, 
[1911}) 1 Ch. 120; Re Wost Yorkshire Tramways Bill, 
1906 (1912), 82 L. J. Ch. 98. 


Part X.—Consolidation. 


SEcT. 1.—-IN GENERAL. 

ee now, Law of Property Act, 1925 (c. 20), 
s. 03. 

1580. Right of mortgagee to consolidate. }]—- 
Mtgee. lends more money to the mtgor. on bond ; 
his heir shall not redeem without paying off the 
bond, as well as the mtge., in case the heir is 
bound. Where a man has two mtges., & one is 
defective, if the heir will redeem, he shall take 
both.—SHUTTLEWORTH v. Laycock (1684), 1 
Vern. 245; 23 E. R. 443. 

Annotation :-—Refd. Jones v. Smith (1794), 2 Ves. 372. 

1581. -]}—The pltf. decreed to pay off a 
bond of £50 as well as the mtge. money upon 
redemption.—HALMLEY v. KirTLAND (1685), 2 
Rep. Ch. 360; 21 E.R. 687. 

1582. -]—If A. makes two several mtges., 
& dics, & one of the mtges. is of an entailed estate, 
or is deficient in value, the heir of the mtgor. 
shall not be admitted to redeem one, without 
redeeming the other.—MARGRAVE v. LE HOOKE 
(1690), 2 Vern. 207; 23 EB. R. 734. 

Annotation :-—Refd. Jones v. Smith (1794), 2 Ves. 372. 

1583. -]—One makes two mtyges. of several 
estates, for several sums, & one of the mtges. 
is deficient in value. If the mtgor. brings his bill 
to redeem one, he must redeem both. 

If pltf. will redeem one, he shall redeem both 
(per CuR.).—POPE v. ONSLOW (1692), 2 Vern. 286 ; 
23 E. R. 784 


Annotations :-—Dbtd. Ec p. King (1750), 1 Atk. 300. Consd. 
Jones v. Smith (1794), 2 Ves. 372; Jennings v. Jordan 


(1881), 6 App. Cas. 698. 

1584. ——.]—ELwys v. THOMPSON (1742), 9 
Mod. Rep. 393; 88 E. R. 528, L. ©. 

1585. ~]—Where there are two or more 
mtges., the ct. will not compel a redemption of one, 
without the rest.— RoE d. KAYE v. SOLEY (1770), 2 
Wm. BI. 726; 96 E. R. 426. 

Annotation :—Expld. Sharp v. Rickards, [1909] 1 Ch. 109. 

1586. -|}—CaToR v. CHARLTON (1775), cited 
in 2 Ves. at p. 377; 30 E. R. 681. 


«innotations :-—Consd. Jones v. Smith (1794), 2 Ves. 372. 
Refd. Jennings v. Jordan (1831), 6 App. Cas. 698. 


1587. J—(1) The mtgor. of one property 
assigned the equity of redemption, & afterwards 
mortgaged another property to the mtgee. of the 
































there has been an abortive sale in an 
action on a mtge., pitf. cannot issue 
execution before obtaining order for 
foreclosure.—OLLON tv. MONTGOMERY 
(Alta.), (1917) 3 Ww. W. R. 757.—CAN. 

a. ———.)—RoyvaL Loan & Sav- 
INes Co. v. BEND (Sask.), [1919] 1 
W. W. R. 414.—CAN. 


r. Whether liable to pay taxes.}-— 
A first mtgee. iu possession who is not 
receiving sufficient revenue from the 
property in any one year to meet the 
annual interest on his mtge. is not 
obliged to pay the taxes on the pro- 
perty, even to keep it from being sold 
for non-payment of taxes.—-CARTER v. 


first. The assignee of the equity of redemption 
having brought an action to redeem the first 
property, the mtgee. claimed to consolidate the 
mitges. :-—Held: the right of the purchaser of an 
equity of redemption cannot. be affected by a 
mtye. created after the purchase, & the assignee 
was entitled to redeem the first mtyve. without 
redeeming the second. 

(2) A mtgee., who holds several distinct: mtges. 
under the same mtgor., redeemable, not by express 
contract, but only by virtue of the right which is 
called ‘* equity of redemption,”’ may within certain 
limits, & against certain persons, entitled to redeem 
all or some of them, ‘* consolidate ’’ them, that is, 
treat them as one, & decline to be redeemed as 
to any, unless he is redeemed as to all. This 
doctrine of consolidation is well established, & 
cannot now be altered except by the legislature, 
whether it originally rested on sound equitable 
foundation or not. The present question 18 as to 
its proper limits. There is no difficulty in its 
application, when all the mtges., whether originally 
made to the same mtgee. or having come into a 
single hand by subsequent assignments, are 
redeemable at the same time by the same person 
(LORD SELBORNE, C.). 

I have much more difficulty in following, or 
satisfactorily explaining, the principle of some other 
authorities such as Beevor v. Luck, No. 1604, post, 
which have held contrary to the decision in White 
v. Hillucre, No. 1500, post, that a mtgec.’s right to 
consolidate, as against the purchaser of the equity 
of redemption of property mortgaged to him, is 
capable of being enlarged, after the date of that 
purchase, by a transfer to the mtgee. of, other 
mtyes., which were then in other hands, with 
the equity of redemption of which, if there were no 
consolidation, the purchaser would have nothing 
to do (LORD SELBORNE, C.).-—.JENNINGS Vv. JORDAN 
(1881), 6 App. Cas. 698; 51 LL. J. Ch. 1293 465 
L. T. 503; 30 W. R. 369, H. Li; revag. 8S. C. 
sub nom. MILLS v. JENNINGS (1880), 13 Ch. D. 
639, C. A. 
Annotations :— As to (1) Consd. Hughes v. Britannia 
= manent Benefit. Bldg. Fey tact 2 Ch. 607. Aa to (2) 


Consd. Bird v. Wenn (1886), 335 Ch. D. 216; Griffith vp. 
Pound (1890), 45 Ch. D 553; Riley v. Hall (1898), 79 





MCMILLAN (Alta.), [1922] 2 W. W. R. 
187; 68 D. L. R. 653.—CAN. 


PART X. SECT. 1. 


t. Nature of right— Right to one 
redemption of several mortgages.}—-The 
rule of eqent which allows the holder 
of several mtge¢. created by the same 
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Sect. 1.—-In general. Sect. 2: Sub-sects. 1 & 2.] 


IL. T. 244. Refd. Harter v. Colman (1882). 19 Ch. D. 

630; Harris v. Tubb (1889), 60 L. T. 699. Generally, 

Refd. Andrews v. City Permanent Benefit Bldg. Soc. 

(1881), 44 L. T. 641; Atherley v. Barnett (1885), 52 L. T. 

736; Mutual Life Assce. Soc. v. Langley (1886), 32 Ch. D. 

460; Minter v. Carr, [1894] 3 Ch. 498; Pedge v. White, 

[1896] A. C. 187. entd. Doble v. Manley (1885), 54 

L. J. Ch. 636; Francis v. Harrison (1889), 43 Ch. D. 183 ; 

Wavell v. Mitchzll (1891), 64 L. T. 560; Biddulph v. 

Billiter-strect Offices Co. (1895), 72 L. T. 834. 

1588. .}—Mtge. for £2,000 before which 
time the mtgor. borrowed of him that was after- 
wards the mtgee. £300 which was agreed to be 
secured by the mtge., both sums must be paid 
upon redemption.—WINDHAM v. JENNINGS (1683), 
2 Rep. Ch. 247; 21 E. BR. 669. 

1589. ——— Founded on equitable principle—He 
who seeks equity must do equity.|—The principle 
that where two distinct estates are mortgaged for 
two distinct debts, a separate redemption cannot 
be decreed, operates as long as the equities of 
redemption remain united in the same person. 

If a person makes two different mtges. of two 
different estates, the equity reserved is distinct 
on cach, & the contracts are separate ; yet if the 
mtgor. would redeem one, he cannot; because if 
you come for equity you must do equity; & the 
general estate being liable to both mtges. this 
ct. will not be an instrument to take illegally from 
a mtgee. that by which he will be defrauded of a 
part of his debt (LORD NORTHINGTON, C.).— 
area v. Luaa (1761), 2 Eden, 78; 28 EK. R. 825, 

e C. 

Annotation :—Consd. Jennings v. Jordan (1881), 6 App. 
Cas. 698. 

1590. -——  —— -—-..|—The principle upon 
which a ct. of equity allows the tacking of mtges., 
does not apply to a case where the equity of 
redemption belongs to different persons at the 
time when the mtgee.’s title to both estates accrues. 
Therefore,, where A., being seised of Blackacre, 
mortgaged it to M. & then devised it to B. in fee 
& died ; & B., being seised of Whiteacre, mortgaged 
it to N., & then devised the two estates to distinct 
classes of devisees & dicd; & then N. obtained an 
assignment of M.’s mtge. :—Held: N. could not, 
by tacking the two mtges. together, obtain pay- 
ment out of Blackacre of the balance duce in respect 
of his own intge. after sale of Whiteacre. 

The right seems to have been established upon 
this principle, that, where a mtgee. is in possession 
of the legal estate in two properties, as a security 
for money Ient on them, a ct. of equity will not 
allow the person entitled to the equity of redemp- 
tion to redeem either of them, unless he redeems 
both; & allows the mtgee. a lien on the whole for 
his whole debt (ALDERSON, B.).—WHITE 2. 
HILLACRE (1839), 3 Y. & C. Ex. 597; 4 Jur. 102; 
160 E.R. 83. 

Annotations :—Consd. Beevor +. Luck, Beevor 9. Lawson 
(1867), L. R. 4 Kg. 537; Jennings v. Jordan (1881), 6 App. 
Cas. 698. Apld. Vartor v. Coleman (1882), 19 Ch. D. 630. 
Refd. Marcon v. Kloxam (1856), 11 Exch. 586; Pledge v. 
White (1896), 65 L. J. Ch. 449. 

1591. —-- ——— -]~-The doctrine of con- 
solidation of mtges. docs not enable the grantee by 
a registered bill of sale of goods seized under a 
ji. fa. to tack a prior mtge. of other property of 
the grantor, & claim that the surplus proceeds of 
the goods, after discharging the sum secured by the 
bill of sale, shall be applied in satisfaction of the 








prior mtge. so as to defeat the right of the execution 
creditor to such surplus. ee a 

The principle of the doctrine [of consolidation 
of mtges.] is that a person who comes into equity 
must do equity. If the mtgor. comes within the 
time limited by the deed for payment, the equit~- 
able doctrine has no application, but if he has 
allowed that time to pass, & has no legal rights, 
then the equitable doctrine applies (LINDLEY, J.). 
—CHESWORTH v. Hunt (1880), 5 C. P. D. 266; 49 
L. J. Q. B. 507; 42 L. T. 774; 44 J. P. 605; 28 
W. R. 815, D.C. 

1592. .]—In 1871, V., being the 
owner of shares in a building society & entitled to 
an advance in respect thereof, conveyed property 
to the trustees to secure the sum advanced, with 
provisoes for redemption, & that if he paid them 
the sum named monthly for twelve years, & all 
sums which might become due on the shares, the 
security should determine & the trustees should 
indorse a receipt on the deed. In 1874, V. & N., 
co-partners, being the owners of shares in the 
socicty, & entitled to an advance in respect thereof, 
conveyed partnership property to the trustees 
to secure the sum advanced, with provisoes for 
redemption, & that if they or either of them paid 
the sum, named, monthly for fourteen years, & 
all sums which might become due on the shares, 
the security should determine, & the trustecs 
should indorse a receipt on the deed. In 1875, 
V. & N. as debtors, and V. as surety, conveyed to 
their bankers part of the property comprised in the 
deed of 1871, to secure all moneys due from the 
firm. V. & N. went into liquidation, & trustees 
were appointed thereunder. Default was made in 
payment of the monthly instalments, secured by 
the deed of 1874, & arrears became due to the 
society. The bankers entered into possession & 
receipt of the rents of the property mortgaged to 
them. They paid to the society the monthly 
instalments secured by the deed of 1871, & in 1878 
gave notice to the trustees ot the society that they, 
in accordance with the rules of the society, desired 
to redeem the property compriscd in the deed of 
187], but the trustees refused to allow them to do 
so unless they also redeemed the mtge. of 1874, & 
brought an action for a declaration that they were 
entitled to consolidate their securities :—Held : 
consolidation only applies where default has been 
made on all the securities in respect of which it is 
claimed ; & therefore as there had been no default 
on the 1871 mtge. pltfs. were not entitled to the 
consolidation they claimed. 

The whole doctrine of consolidation arises from 
the power of the Ct. of Equity to put its own price 
upon its own interference on a matter of equitable 
consideration in favour of any suitor. With regard 
to Beevor v. Luck, No. 1604, post, where it was 
decided that you could consolidate a security 
given by two or more partners for a partnership 
debt, 1 am bound to say I am unable to see myself 
upon what principle that could be done (JAMEs, 
L.J.).—CUMMINS v. FLETCHER (1880), 14 Ch. D. 
699; 49 L. J. Ch. 563; 42 L. T. 859; 28 W. R. 
772, C. A. 

Annotations :—Consd. Harris r. Tubb (1889), 60 L. T. 699. 

Refd. Harter v. Colman (1882), 19 Ch. D. 630. 

See, generally, EQuiTy, Vol. XX., pp. 243-248, 
Nos. 94-127. 

1598. Effect of intermediate incumbrancer’s right 











migor. on separate properties to con- (1876), 23 Gr. 631.—CAN. created by the same mtgor., applies as 


solidate the debts, & insist on being 
redeemed in respect of all before a. 








releasing any ono of his securities, is mtgee, shall ae 


not * tacking.’’—DOMINION SAVINGS 


e 
& INVESTMENT SOCIETY v. KITTRIDGE el sea ica mtgo., without being 


as 


wel in a suit to ghee 7 ao ae 
Th ul -~JOHN&STUON WU. ID ; r. 
be niet |®  293.—CAN. 


— -- }--SMITH vw. SMITH 
to another mtge. (1889), 18 O. R. 205.—CAN. 
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to marshall.|—A tenant for life mortgaged his 
real estate & certain policies of insurance to a 
mtgee. By the same deed it was declared that 
the mtgee. should hold the policies & all moneys 
received in respect thereof, upon trust, in the first 
place, to secure to him payment of the principal 
& interest owing upon the mtge., & all sums 
expended by him in keeping on foot the said 
policies, & then upon trust for the mtgor., his 
exors., administrators, & assigns. The deed 
contained no power of sale. The mtgee. subse- 
quently obtained judgments against the mtgor., 
but between these charges & the prior mtge., there 
were several intermediate incumbrancers of the 
real estate, but they had no charge upon the 
policies. Upon a petition, praying that upon 
payment to the mtgee. of what was owing to him 
on the security of his mtge. deed, he might be 
ordered to release the hereditaments & assign 
the policies to the party having the conduct of 
the cause :—Held: (1) notwithstanding the trusts 
of the deed, the mtgee. might sell the policies & 
apply the proceeds towards payment of his mtge. 
debt ; but that if he was paid his mtge. debt out 
of the rents of the real estate, the subsequent 
incumbrancers were entitled to the benefit of the 
policies. 

(2) The mtgee. could not consolidate his charges 
so as to oust the intermediate incumbrancers.—— 
Forp v. TYNTE (1872), 41 L. J. Ch. 758; 27 1. 8. 
304. 


SEcT. 2.—WHEN RIGHT EXISTS. 
SUB-SECT. 1.—DEFAULT BY MORTGAGOR. 

1594. Necessity for default—As to each of the 
mortgages.|—-Personal securities pledged for a 
specitic debt; after a mtge. to creditor, the same 
securities with others were pledged to him for the 
balance for an account; the transactions being 
distinct, redemption of the personal securities was 
decreed without discharging what was due on the 
mtge. 

Now, at least by the modern cases, it is laid down 
that the mtgee. cannot tack a bond against the 
mtgor., nor against creditors; but may against 
the heir, merely to prevent circuity of action. 
If there are two legal mtges., which at law are 
become absolute, for that must be the principle, 
the mtgee. shall insist on being redeemed as to 
both or neither. Why a bond is not upon the 
same footing, 1 donot know. ‘Those cases amount 
to this; that if a man makes a mtge., & afterwards 
makes another mtge. for another sum, & then 
assigns the equity of redemption of one, both must 
be redeemed; & the case of the assignee is not 
better than that of the original mtgor. How far 
does that differ from the case 9. a personal pledge ? 
In the case of an estate mortgaged, the party has 
no remedy whatsoever. 

Here is a mtge., in which C. is one of three mtgors., 
& deft. one of three mtgees. ; afterwards the former 
& his partner pledge with deft. bills & notes for 
payment of an account current between them, of 
which account the money due upon the mtge. 
makes no part. If they were deposited expressly 
for one purpose, is there any pretence to say, 


PART X. SECT. 2, SUB-SECT. 1. 

1594 i. Necessity for default—As to 
each of the mortgagees.}—Pitfs., who 
were the mtgees. under three mtges. 
from the same mtgors., on different 
lands, were held entitled only to con- 
solidate in respect of the mtges. in 
default when action was bronght to 


AMERICAN 


enforce them, & as the amount due on 
one of the mtges. had 
& there was then no default as to it, 
consolidation was refused.—ScoTrisH 

INVESTMENT CoO. 
NANT (1890), 19 O. R. 263.—CAN. 


[ omcaemanememnndiicesnadmeccmmennmed 


1594 ii. 
SURANCE Co.(1893), 23 O. R. 627.— CAN. 
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the money was advanced upon security of the 

mtge.; & that he would not have advanced an 

more money but on security of the mtge.? 

could not permit him to say that. What confusion 
would arise, if upon a bill of redemption by the 
mtgors., they were not to redeem without paying 
what was due upon the distinct transaction with 

C. & D.? They are transactions totally distinct 

(ALVANLEY, M.R.).—JONES v. SMITH (1794), 2 Ves. 

372; 30 E. R. 679; rersd. (1798), 2 Ves. 380, n., 

HL. 

Annotations :—Consd. Re Loosemore. hx p. Berridge (1843), 
3 Mont. D. & De G. 464. Refd. He Newton, Hz yp. 
Bignold (1836), 3 Mont. & A. 9; Cummins v. Fletcher 
(1879), 28 W. R. 272; Jennings v. Jordan (1881), 6 App. 
Cas. 698 ; Harter ». Colman (1882), 19 Ch. D. 630. Mentd. 
Re Morritt, Ax p. Official Receiver (1886), 56 L. T. 42. 








1595. - .|}—CUMMINS v. FLETCHER, No. 
1592, ante. 
1596. Mortgagor relying on legal right to 





redeem.|—.A mntge. was made of estate A. for 
£300, in which sureties joined to secure the debt. 
Another mtge. of estate B. was made by the same 
mtgor. to the same mtgee. to secure £1,500, & the 
title deeds of other property belonging to the 
mtgor.’s wife were deposited as collateral security 
for £300, part of the £1,500. The first £300 was 
paid off partly by the sureties. Afterwards, the 
other principal security was realised, & the £1,500, 
paid off. The mtgee. resisted the delivery of the 
deposited deeds on the ground that the sureties 
might have an equity against them, & the sureties 
were made parties to a suit for delivery of the 
deeds. The sureties did not assert any claim in 
the suit :—Held: the mtgor. was entitled to a 
decree for delivery of the deeds, & to the costs of 
the suit against the mtgee., & the principle of 
consolidating securities did not apply to a mere 
bailment of deeds to secure one of the debts. 

Qu.: whether the principle of consolidating 
securities applies to a case in which the mtgor. 
is not relying upon his right to redeem but on a 
right at law.-—CRICKMORE V. FREESTON (1870), 40 
I. J. Ch. 137, La JS, 


Sub-sEcT. 2.—MortTGAGES MADE BY SAME 
MORTGAGOR. 

See, now, Law of Property Act, 1925 (c. 20), 
8. 93. 

1597. General rule.|—G. bequeathed (infer alia) 
all his furniture, plate, pictures & books, subject 
to his debts, to his wife, S. for life, remainder to 
his son, H., & appointed them his extrix. & exor., 
With the sanction of the Ct. of Ch., which had made 
a decree for sale, & directed the purchase-money 
to be paid into ct., H. agreed to purchase & became 
the purchaser of the books, & paintings at a 
valuation of £2,050 15s. & for the purpose of paying 
the amount & to supply the other wants of H., 
he & his mother, S., by deed, assigned (inter alia) 
to M., by way of mtge., the furniture, plate, 
pictures & books for £2,800 & both jointly cove- 
nanted for payment. H. afterwards became the 
purchaser of the plate & furniture, with the 
sanction of the Ct. of Ch., at a valuation of £706 8s. ; 
4 to enable him to make the purchase M. advanced 
him £600 secured by deed of H., executed after 


PART X. SECT. 2, SUB-SECT. 2. 

15971. General rule. }-—If two or more 
distinct mortgages be made of different 
estates between the same parties, or if 
a sum of money be advanced on one 
estate, & other estates be afterwards 
made a security for the sum already 
advanced, & also for further advances, 


been then paid, 


v. TEN- 


Re UNION AS- 
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Sect. 2.—When right exists: Sub-sects. 2 & 3.] 


the death of his mother, S. whereby he covenanted 
that the furniture, plate, pictures & books assigned 
by the first deed should stand charged with & be 
a security to M. for payment of the £600, & should 
not be redeemable until payment of that sum, as 
well as of the £2,800. The £600 wis paid into the 
hands of H.’s. solr., but the purchase-money for 
the plate & furniture was never paid into the Ct. of 
Ch. M. having sold the furniture, plate, pictures 
& books under a power of sale contained in the 
first deed :—Held: in an action by him against the 
exor. of S. A. on her covenant for payment, 
although M. as against S.’s representatives, could 
not, by force of the second deed, in equity, deduct 
the £600 out of the moneys so raised, yet he was 
entitled to deduct the unpaid purchase-money of 
£706 8s. as he could not sell the whole of the 
mtged. property without satisfying the lien of the 
Ct. of Ch. to that extent. 

This is in truth an attempt to tack the mtge. of 
£600 to the mtge. for £22,800, but that cannot 
be done for the mtges. are made by different 
persons (per Cur.).—MARCON v. BLOxAM (1856), 
11 Exch. 586; 25 L. J. Ex. 198; 26 L. T. O.S. 
245; 156 E. R. 964. 

Annotation :-—Refd. Dixon v. Steel, [1901] 2 Ch. 602. 

1598. .]—S. executed to R. separate mtges. 
of four leasehold houses & assigned the equities 
of redemption ta pltf. One house was sold & the 
mtge. upon it paid off. The plitf. then acquired 
the frechold of another house, No. 7, & granted 
a long lease of it to C., who executed a mtge. of 
the leasehold to kh. In this transaction C. was a 
mere trustee for pltf. Subsequently pltf. got rid 
of the freehold reversion in No. 7 & took an assign- 
ment from C. of the equity of redemption in the 
leasehold interest. KR. died, & this summons 
was taken out by pltf. against his exors. for redemp- 
tion of No. 7. Defts. claimed to consolidate the 
mtge. on No. 7 with those on the other three 
houses. All the mtges. contained clauses excluding 
Jonveyancing & Law of Property Act, 1881 (c. 41), 
8s. 17:—Held: (1) the fact that C. was a trustee 
for pltf. gave defts. no right to consolidate with 
the mtge. of No. 7 made by C. the other three 
mtges., for a mtgee. has no right for the purpose 
of consolidation to go behind the mtgor. & inquire 
into equitable interests. 

(2) The assignment of C.’s interest to pltf. gave 
no right of consolidation, for the right to consoli- 
date can only arise when all the mtges. were 
originally made by the same mtgor. Itisnotenough 
that the different equities of redemption have got 
into the same hands by assignment.—SHARP v. 
Rickarpbs, [1909] 1 Ch. 109; 78 L. J. Ch. 29; 
99 L. T. 916. 

1599. Union of equities of redemption not 
sufficient.|—Suarp v. RICKARDS, No. 1598, anie. 

1600. One mortgage by heir.|—BROMLEY v. 
HAMOND (1679), 2 Cas. in Ch. 23; 22 E. R. 828. 

1601. One mortgage by trustee for first mort- 
gagor.|—T'wo persons partners in a mercantile 
firm, who held a leasehold house, made an equit- 
able mtge. of it to W. Afterwards the firm took 
in another partner who acquired a share in the 
equity of redemption. The firm then mortgaged 
their interest in another house, which they held 
as joint tenants, to W. for afurther debt. The firm 
having become bkpt., the lease on the first- 
mentioned house was determined by bkpcy. & 
the lessor re-entered. W. claimed to consolidate 


although without any agreement that 
the first estate shall be charged with 
the further advances, nevertheless, 
neither the mtgor. nor any one claiming 





one of 


under him the equity of redemption of 
the estates, although without 
notice of the other mtge. or charge, 
shall be permitted to redeem one 


MorRTGAGE. 


both debts, so that the second-mentioned house 
should not be redeemed without paying both 
debts :—Held: one mtged. property having 
ceased to exist, there could be no consolidation 
of the two debts. Qu.: whether a mtge. by three 
persons can be consolidated with a mtge. by two 
in trust for the three. 

I know no authority a principle upon which a 
mtgee. can consolidate a mtge. by three persons 
with one by two in trust for the three ; there being 
no reference to the first transaction in the second, 
& no privity between the mtgor. & the cestuis que 
trust. Counsel suggested that the cestuis que trust 
in the mtge. of property held upon trust could 
have called on the trustees to have conveyed the 
estate to them ; but it appears to me that a mtgee., 
has no right to look into any transactions between 
the mtgor. & third parties (James, L.J.).—Re 
RaGGett, Ha p. WILLIAMS (1880), 16 Ch. D. 117; 
50 Ll. J. Ch. 187; 44 L. T. 43; 20 W. R. 314, 
C 


A, 

Annotations :—Refd. Banner v. Berridge (1881), 18 Ch. D. 
254; Re Gregson, Christison v. Bolam (1887), 36 Ch. D. 
223; Sharp v. Rickards, [1909) 1 Ch. 109. 

Pie }—SHARP v. RICKARDS, No. 1698, 
ante. 

1603. One mortgage by sole mortgagor—Other 
Jountly with partner.|—-JONES v. SmitH, No. 1594, 
ante. 

1604, —— .|—A person holding two mtges., 
created by the same mtgor., on two separate 
estates, by distinct deeds, may charge each estate 
with the aggregate of the two debts, even as 
against a person who purchased the equity of 
redemption in the estate first mortgaged before 
the second mtge. was got in. 

Where several persons take interests in an equity 
of redemption by one & the same instrument, only 
one common right of redemption is given to them 
all by the decree ; but if they take under different 
instruments, they are entitled to have the mtged. 
property offered to them successively, according 
to the dates of the instruments under which they 
take. The latter rule applies where a purchaser 
or mtgee. of an equity of redemption of one estate 
is compelled to redeem another also by virtue of 
the doctrine of consolidation. 

The ct. said the question of notice has nothing 
to do with it; he has a right to tack the two 
together, & having that right, the person who is 
unfortunately affected by it must. be taken to 
have known that there was the possibility of the 
union taking place (PAGE WoobD, V.-C.).—-BEEVOR 
v. 1wck, BEEVor v. LAWSON (1867), L. R. 4 Eq. 
537; 36 L. J. Ch. 865; 15 W. R. 1221. 


Annotations :-—Dpbtd. Cummins v. Fletcher (1880), 14 Ch. D. 
699. Overd. Jennings v. Jordan (1881), 6 App. Cas. 698. 
Dbtd. Harter v. Colman (1882), 19 Ch. D. 630. ‘ 
Lewis v. Aberdare & Plymouth Co. (1884), 53 L. J. Ch. 
741; Pledge v. White (1896), 65 L. J. Ch. 449; Riley »v. 
Hall \ 898), 79 L. T. 244. Refd. Wellesley v. Mornington 
(1869), 17 W. R. 355; Baker w. Gray (1875), 1 Ch. D. 491; 
Bradley v. Riches (No. 2) (1878), 39 L. T. 78; Mills +. 
qonnnee (1880), 13 Ch. D. 639; Minter ». Carr (1894), 7 

o o . 














1605. ———.]|—-CUMMINS v. FLETCHER, No. 
1592, ante. 
1606. Other jointly with surety.|—Form 


of decree in a foreclosure suit, where A., whose 
estate was already mortgaged to the pltf., joined 
B., as his surety, in a mtge. to the pitf. of both their 
estates for a further sum.—ALDWORTH v. ROBINSON 
(1840), 2 Beav. 287; 48 BE. R. 1191. 

.}—See, GUARANTEE, Vol. XXVI., 
pp. 117-119, Nos. 831-845. 


‘mortgage without redeeming both.— 


ER 





SaSKATOHEWAN GENERAL TRUSTS VU. 
THOMPSON (1916), 34 W. L. R. 705; 
10 W. W. R. 661.—CAN. 


Part X.—CoNSOLIDATION. 


1607. One mortgage of entirety—Other by co- 
owner.|—H. mortgaged the entirety of freehold, 
& part of copyhold, hereditaments to secure pay- 
ment of £6,500. M., who was the owner of two- 
thirds of the freeholds, received two-thirds of the 
£6,500, & he & his wife joined in collateral securities 
for payment of the whole sum. H. afterwards 
paid £500 of the mtge. debt, &, subject thereto, 
conveyed his one-third of the freeholds to secure 
payment of £1,200. M. subsequently mortgaged 
his two-thirds of the freehold hereditaments to 
secure payment of £2,106. The first & last mtges. 
were assigned to T., who filed his bill for redemp- 
tion or foreclosure :—Held: T. was not entitled 
to tack the last mtge. to the first.—THORNEYCROFT 
v. CROCKETT (1848), 2 H. L. Cas. 239; 9 HE. R. 
1082, H. L. 

Annotations :—Refd. Millett v. Davey (1862), 31 Beav. 470; 

Jennings v. Jordan (1881), 6 App. Cas. 698. 


SUB-SECT. 3.—UNION OF MORTGAGES IN ONE 
MORTGAGEE. 

1608. General rule.|—The doctrine of consolida- 
tion of mtges. laid down in Vint v. Padget, No. 1613, 
post, & other cases to the same effect has been too 
long established to be now overthrown. Therefore 
where the owner of different properties mortgages 
them to different persons & the mtgees. afterwards 
become united in title, the holder of the mtges. 
has a right to consolidate them, & to refuse to 
be redeemed as to one without payment of what 
is due to him on all, not only as against the mtgor., 
but also as against a person to whom the mtgor. 
has by one deed assigned the equity of redemption 
of all the properties, although the assignment is 
made before the mtgees. become united in title.— 
PLEDGE v. WHITE, [1896] A. C. 187; 65 L. J. Ch. 
449; 74 L. T. 323; 44 W. R. 589, IT. L.; affg. 
S. C. sub nom. PLEDGE v. CARR, [1895] 1 Ch. 51, 
©. A. 


Annotations :—Refd. Riley v. Hall (1898), 79 lL. T. 244; 
Sharp v. Rickards, {1909] 1 Ch. 109. 


1609. ———.]—The right to consolidate two 
mtges. arises when the title of the mtgees. in respect 
to each mtge. can be shown to be vested in one & 
the same hand, & this fact must be established in 
order to bring into operation the doctrine of 
consolidation ; consequently, in the case of a mtge. 
of freehold hereditaments in which A. & another 
were mtgees. advancing money on a joint account, 
& a second mtge. of the same hereditaments & 
certain leasehold premises in which A. was sole 
mtgee., although there is a possibility of the mtges. 
becoming vested in one & the same hand, namely, 
in A. upon his surviving his co-mtgee., & not- 
withstanding the fact that A. could give a good 
receipt for the moneys secured on both mtges., the 
doctrine of consolidation does not apply.— RILEY 
v. HALL (1898), 79 L. T. 244 ; 42 Sol. Jo. 702. 

1610. Mortgages originally to different mort- 
gagees—Subsequent union in one mortgagee.|}— 
Where two distinct estates are mortgaged to 
different persons, these mtges. may be redeemed 
separately, though both mtges. have come into 
the hands of one person.—FOSBROOKE v. WALKER 
(1832), 2 L. J. ‘Ch. 161. ; 

1611. .|—After a first mtge. has been 
paid off, the second mtgee. may file a bill to have 
the legal estate conveyed to him without praying 
to foreclose the mtge.; & it seems he may do this, 
at the peril of costs, until the day of payment 
under a decree for redemption obtained against him 
by the mtgor. Until the mtgee. is actually paid 
off by his own consent or by decree of the ct., he 
retains the character of mtgee., with all the rights 
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incident to it, & may therefore file a bill for 
foreclosure, notwithstanding a notice by the 
mtgor. to pay off the mtge., & even notwithstand- 
ing a decree of redemption. Qu.: whether a 
second mtgee., who upon payment of the first 
mtge. gets in the legal estate, can tack this mtge. to 
another mtge., previously executed to him by the 
same mtgor., of a different property.—GRUGEON 
eee (1840), 4 Y. & C. Ex. 119; 160 BE. R. 
1612. ——.]—A mtge. was given for a 
judgment debt. There was a prior equitable 
charge, of which the mtgee. had no direct notice, 
but no investigation of title or production of deeds 
was had, besides which, by arrangement, the 
mtgor.’s solr. prepared the deed for the mtgee.’s 
solr, The ct. concluded that the arrangement was 
to give a mtge. subject to existing charges, &, also, 
that the mtgee. was affected by the notice possessed 
by the mtgor.’s solr. of the prior equitable title. 
A. made two equitable mtges. of two several 
estates, the one to A. & the other to B. He then 
executed a legal mtge. of both to C., who had 
constructive notice of the prior equitable mtges. 
B. obtained a transfer of A.’s mtge. :—Held: C. 
could only redeem B., on payment of both debts. 
C., in point of fact, as I hold, took merely an 
equitable interest with knowledge of what had 
taken place as to the prior charge. With notice 
he can only stand in the position of B., & be entitled 
to his rights only ; & if B. could not have redeemed 
one property without the other, then, I am of the 
opinion, that C. stands in no better or more favour- 
able situation, & that he is not entitled to redeem 
one without redeeming the other (ROMILLY, M.R.). 
—TWEEDALE v. TWEEDALE (1857), 23 Beav. 341; 
53 KH. R. 134. 
Annotation :-—Refd. Pledge 7. White, [1896] A. C. 187. 
1613. .|—C. mortgaged an estate of 
which he was seised to A. & afterwards mortgaged 
another estate to B. He subsequently made a 
second mtge., by one conveyance, of his equity 
of redemption in both estates to the deft., & notice 
of this second mtge. was given to both A. & B. 
Ultimately the first two mtges. became vested in 
pltf., who filed their bill for an account, for pay- 
ment, or in default for foreclosure of both. The 
deft. contended that he had a right under these 
circumstances to redeem one _ estate without 
redeeming the other; but it was :—Held: he had 
no right to redeem one of the estates only, & the 
fact of the first mtgee. having had notice of the 
second mtge., made no_ difference.—VINT  v. 
PADGET (1858), 2 De G. & J. 611; 32 L. T. O. S. 
66; 4 Jur. N. 8S. 1122; 6 W.R. 641; 44 E.R. 
1126, L. JJ. 


Annotations :—Folld. Beevor v. Luck, Beevor v. Lawson 

(1867), L. R. 4 Kq. 637. Consd. Wellesley v. Mornington 

Distd. Harter », Colman (1882), 19 

. dD. . Consd. Minter v. Carr, [1894] 3 Ch. 498. 

Apprvd. Pledge v. White, (1896) A. C.187. Refd. Tonnant 
v. Trenchard (1869), 4 Ch. App. 437, n.; Baker v. Gra 

(1875), 1 Ch. D. 491; Sharp v. Rickards, (1909] 1 Ch. 109. 














1614. ——— ———.]—-JENNINGS v. JORDAN, No. 
1587, ante. 
1615. ——— .]—A. mortgaged certain lease- 


holds & the mtge. was subsequently transferred 
to C. Afterwards A. in conjunction with his 
partner B. mortgaged other leaseholds to C. :— 
Held: C. was entitled to consolidate the mtges. 
as against the legal personal representative of A.— 
HARRIS v. TUBB (1889), 42 Ch. D. 79; 58 L. J. Ch. 
434; 60 L. T. 699; 38 W. R. 75. 

1616. First mortgage to mortgagee alone— 
Second to mortgagee & another—On joint account.| 
—RILEY v. HALL, No. 1609, ante. 

See, also, Sect. 3, sub-sect. 3, B., post. 
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Sect. 2.—When right exists: Sub-sects. 4, 5, 6 & 7. 
Sect. 3: Sub-sects. 1, 2 & 3, A. (a).] 


SuB-sEcT. 4.—NATURE OF PROPERTY MORTGAGED. 


1617. Mortgages of personalty.|—A. having a 
reversionary interest in personalty, which he had 
mortgaged first to B. & then to C., agreed to sell 
it to D., & D. having at A.’s request paid off B. 
out of the purchase-money, A. agreed that, until 
the sale should be completed, D. should stand in the 
place of B., & have the benefit of B.’s security. 
In the memorandum in which the agreement was 
expressed, there was a recital that the payment 
had been made to B. out of the purchase-money 
& in discharge of her debt :—Held: B.’s debt was 
not extinguished, but 1). was entitled to the 
benefit of B.’s security. 

The rules as to tacking one mtge. to another 
apply to foreclosure as well as redemption suits, 
& to mtges. of equitable personalty, by way of 
trusts for sale, as well as to ordinary mtges. of 
real estate.-—WATTS v. SyMES (1851), 1 De G. M. 
& G. 240; 21 L. J. Ch. 713; 18 1. T. O. S. 216; 
16 Jur. 114; 42 E.R. 544, L. JJ. 

Annotations :-—Apld. Selby v. Pomfret. (1861), 3 De G. F. & J. 
595; Neve v, Pennell), Hunt ». Neve (1863), 2 Hem. & M. 
170. Consd. Adams ». Angell (1877), 5 Ch. D. 634. 

efd. Fee Tasker, Hoare ». Tasker, [1905] 2 Ch. 587. 

Mentd. He Phillips, Ar pp. Kiveton Coal Co. (1872), 7 Ch. 

App. 730. 

1618. One mortgage of realty--Other of per- 
sonalty.|—H. mortgaged an estate in 1832 to four 
persons who were known by R., to lend the 
money as trustees for the K. co. In 1841 R. 
mortgaged the same property to S. & co., who had 
notice of the K. co. mtge., but did not give the 
co. notice of their security. Jn 1856 R. joined 
as surety for N. in a security to other persons, 
who, as trustees for the K. co., advanced money 
to N. This security comprised real estate of N. 
& a policy of assurance belonging to R., who knew 
that the security was taken on behalf of the co. :-— 
Held: S. & co. could not redeem the property 
comprised in the first mtge. without also redeeming 
that comprised in the mtge. of 1856, 

It makes no difference whether the securities 
are held by the same person or in trust for the 
same person (TURNER, L.J.).—'TASSELL ¥. SMITH 
(1858), 2 De G. & J. 713; 27 lL. J. Ch. 694; 
32L.T.0O.S.4; 4 Jur. N.S. 1090; 6 W.R. 803 ; 
44 KB. R. 1166, L. JJ. 

Annotations :-—Distd. Baker v. Gray (1875), 1 Ch. D. 491. 
Overd. Jennings v. Jordan (1881), 6 App. Cas. 698. Refd. 
Beevor v, Luck, Beevor v. Lawson (1867), L. R. 4 Eq. 537; 
Minter ». Carr (1894), 7 12. 558; Pledger, White (1896), 65 
L. J. Ch. 449, 

1619. ——- -|—In 1872 T. mortgaged certain 
property to pitfs., which they now wished to 
foreclose. At that. time they had notice only 
of a prior mtge. to the R. society. In 1874 T. 
filed a petition for liquidation of his affairs by 
arrangement, & his step-daughter P. then produced 
for the first time, & mtge. of the same property, 
dated Aug. 15, 1871, to secure a sum of money 
lent by her to T. in 1864. She proved her debt 
in the liquidation, & handed her security to the 
trustee, who now claimed to have it paid off. The 
deed contained a recital that T. had agreed to give 
her a mtge. as a security for the money :—Held: 
on the evidence the deed had not been communi- 
cated to P.; it was void under 27 Eliz. c. 4; &, 
though the recital would have worked an estoppel 
against the mtgor. & persons simply claiming 


PART X. SECT. 2, SUB-SECT. 4. 


0. Common law mortga mort- to 
gage under Real Paete ae +-In 
the case of mtges, to which Convey- 


ancing Act, 3919, s, 97 (2), does not 
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apply, although a mtgee. is not entitled 

lidate a common law mtge. 
under the old system of title with a 
mtge. under the provisions of Real 
Property Act, 1900, he is entitled to 
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under him, it had no such effect against pltfs., 
who obtained their title under the statute. 

Pltfs. sold the property contained in their mtge., 
& paid the R. society not only what was due to 
them as prior mtgees., but also a sum due to them 
on an equitable mtge. of other property. They 
now claimed to consolidate their mtge. with the 
equitable mtge., & to hold the deeds of the latter 
until the whole amount due to them was paid :— 
Held: as the equitable mtge. was paid with 
money which, had the first mtgee. not claimed a 
right to consolidate, would have belonged to the 
second mtgees., it was in fact paid by the second 
mtgees., who by the fact of such payment became 
equitable transferees, & were entitled to consolidate 
the mtges. 

They were equitable mtgees. of the property 
comprised in the security mtge., & they were 
legal mtgees. of the station land for the balance 
due to them on their own mtge. They were 
consequently in the position of having two in- 
dependent mtges. on two independent properties 
mortgaged by the same mtgor. That being so, 
the rule of consolidation would apply (JESSEL, 
M.R.).-——CRACKNALL v. JANSON (1879), 1) Ch. D. 
1; 40 L. T. 640; 27 W. BR. 851, C. A. 


Annotation :—Mentd. Wigan v. English & Scottish Law Life 
Assee, Assoen., [1909] 1 Ch. 291. 


1620. ——- Bill of sale.|——-CHESWORTH Uv. 
Hunt, No. 1591, ante. 

1621. Mortgage of mixed realty & personalty— 
No consolidation with vendor’s lfien.] — P. was 
adjudicated bkpt. in August, 1899. B. K. & co., 
who had various debts & various securities, sent 
in their proof as secured creditors, lumping together 
their debts & securities & claiming to prove for 
the balance. The securities consisted of (a) a 
vendor’s lien on ship shares, & (b) a mtge. of 
policies, a debt, & freeholds. The trustee asked 
for details of value, & (a) was assessed at £1,325, 
& the property in (6) at £2,481, making in the 
aggregate £3,806. The trustee, however, did not 
object. to the proof being made for a Jump sum, 
nor did he require the separate value of the 
securities to be assessed in the proof, but he 
admitted the proof to rank for the amount claimed 
less £3,806, the aggregate assessed values of the 
securities. Subsequently a scheme for a composi- 
tion was approved, & on payment of the composi- 
tion bkpcy. was annulled & the outstanding estate 
of P. was ordered to revest in him. A subsequent 
incumbrancer on the freeholds included in mtge. 
(b) having claimed to redeem, B. K. & co. contended 
that redemption could now only be obtained on 
payment of the full sum of £3,806 :—Held: the 
trustee in bkpcy. could not, by accepting the 
securitics as worth the aggregate sum assessed, 
confer upon the secured creditor any part of 
bkpt.’s property to which the secured creditor 
was not entitled, or compel a mtgee. to put a 
separate value on two different properties included 
in the same security, & that mtge. (b) could be 
redeemed for £2,481 after allowing for what had 
already been received by the mtgees. on this 
security.— Re PEARCE, [1909] 2 Ch. 492; 78 
L. J. Ch. 628 ; 100 L. T. 792; 16 Mans. 191. C. A. 





SUB-SECT. 5.—POSSESSION OF LEGAL ESTATE. 


1622. Whether possession of legal estate essen- 
tlal.|—-JonEs v. SmituH, No. 1594, ante. 


consolidate a mtge. under Real Pro- 
eid od Act with a common Jaw mtge.— 

ROWNE v. CRANFIELD (1925), 25 
S. R. N.S. W. 443; 42 N.8. W. WN, 
125.—AUS. 


Part X.—CONSOLIDATION. | 


hale —-—-.|—WHITE v. HILLACRE, No. 1590, 
ante. 

1624. -]—(1) A mtgee. holding several securi- 
ties from the same mtgor. has a right to consolidate 
as against a subsequent incumbrancer, although 
such mtgee. may not have the legal estate, & 
although such subsequent incumbrancer may 
originally have held the first change, but have lost. 
his priority by neglecting to register his security. 

(2) Where two deeds are both registered in the 
Middlesex Heyistry on the same day & at the 
same hour, that which is denoted by the earlier 
number must be, in the absence of direct evidence 
to the contrary, presumed to have been first 
registered. Such priority of registration is in the 
absence of notice sufficient under the Act to give 
priority of charge to a mtge. posterior in date 
to that created by the deed so subsequently 
registered.—NEVE v. PENNELL, HUNT v. NEVE 
(1863), 2 Hem. & M. 170; 2 New Rep. 508; 33 
L. J. Ch. 19; 9 L. T. 285; 11 W. R. 986; 71 
E. R. 427. 
wtnnotations :-—As to (1) Refd. Cummins v. Fletcher (1879), 

28 W. R. 272; Pledge v. White (1896), 65 Tl. J. Ch. 449. 

As LS aan Re Wight’s Mortgage Trust (1873), L. KR. 

1625. Consolidation of two equitable mort- 
gages.|— TWEEDALE v. TWEEDALE, No. 1612, ante. 








SUB-SECT. 6.—AFTER SALE OR NOTICE TO 
PAY OFF. 

1626. Sale of one property.|—WuHITE v. HILtr- 
ACRE, No. 1590, ante. 

1627. ——.|--P. mortgaged to defts. leasehold 
premises in Mark Lane. He subsequently mort- 
gaged other premises at Herne Hill to S. & N. & 
then became bkpt. Defts., shortly after the 
bkpcy., took a transfer of the mtge. securities of 
S. & N., & sold the property under a power of sale. 
The Mark Lane premises were insufficient to 
satisfy the charges upon it, but there was a surplus 
in respect of the Herne Hill property :—Held: 
upon bill filed by the assignees under the bkpcy. 
of P. defts. were entitled to apply such surplus in 
part discharge of the amount due to them under 
their first mtge. As regards a mtgee.’s right to 
tack, there is no difference between a suit to 
foreclose & one to redeem.—-SELBY v. POMFRET 
(1861), 3 De G. F. & J. 595; 1 John. & H. 336; 
30 L. J. Ch. 770; 41. T. 314; 7 Jur. N.S. 835 ; 
9 W. RR. 583; 45 BE. R. 1009, "7 seen taieges 

ions :—. re Ss , v. Neve : 
annotations | 5AM ind ‘chiumnine t. Bletchor (1880), 14 

Ch. D. 699. Consd. Pledge vr. White. [1896] A. C. 187. 

Refd. Re Raggctt, Ex p. Williams (1880), 16 Ch, D. 117 ; 

Minter v. Carr, [1894] 2 Ch. 321. 

1628. —-—.]——-CRACKNALL t. JANSON, No. 1619, 


ante. 

1629. Notice to pay off—-With view to exercise 
power of sale.|—-Mtgees. holding several mtges. 
executed by the same mtgor., who have excluded 
Conveyancing & Law of Property Act, 1881 (c. 41), 
s. 17, are entitled to consolidate, although they 
have given notice under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 17, to the mtgor. to 
pay off one of the mtges. in order to acquire a 
power of sale, & the mtgor. has prepared for the 
payment & tendered the money, the doctrine of 
election having no application. Where the equity 
of redemption in one of the mtges. has been pur- 
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chased by a limited co., & the co. has issued 
debentures to a large amount which were a charge 
on the mtged. property :—Held: all the debenture 
holders having an interest in the equity of re- 
demption must be made parties to a foreclosure 
action, & not merely some as representatives of 
the whole, under R. S. C., Ord. 16, r. 9.— GRIFFITH 
v. Pound (1890), 45 Ch. D. 553; 59 L. J. Ch. 522. 
Annotation :-—Mentd. Wavell v. Mitchell (1891), 64 L. T. 560. 





are 


SUB-SECT. 7.—STATUTORY EXCLUSION. 
See Sect. 6, post. 


Sect. 3.—AGAINST WHOM MORTGAGEE MAY 
CONSOLIDATE. 
SUB-SECT. 1.—IN GENERAL. 

1630. Person holding all equities of redemption. | 
—WILLIE v. Luae, No. 1589, ante. 

16381. The mortgagor.|—JoNES ». Smitu, No. 
1594, ante. 

1632. —.] No. 1608, 
ante. 








PLEDGE v. WHITE, 


SuB-sEcT. 2.—HEIr-aT-LAW OF MORTGAGOR. 

1633. One mortgaged estate deficient.|—-SHUT- 
TLEWORTH v. LAYCOCK, No. 1580, ante. 

1634. cae —-,| mee MARGRAVE Vv. dats J LOOKER, No. 
1582, arfle. 


SuUB-SECT, 3.—ASSIGNEES OF MORTGAGOR. 
A. Where Iquities of Redemption not Severed. 
(a) In General. 


1685. General rule---Mortgagee entitled to con- 
solidate.}|— WILLIE v. Luau, No. 1589, ante. 





ai -— + --—~,]--JONES v. SmMirH, No. 1504, 
ante. 
1637. ------- —---.]---Pltf. was the second mtgee. 


of the A. estate of which deft. was the first mtgee. 
Deft. was also a mtgee. of the B. estate, which 
belonged to the same mtgor. Before action 
brought pltf. made a definite offer to deft. to 
redeem his mtge. on A., but this deft. refused, 
claiming to be entitled to consolidate his mtge. on 
K. with his mtge. on A., & requiring pltf. to 
redeem both. Pltf. then brought an action for 
the redemption of deft.’s mtge. on A., & a declara- 
tion that deft. was not entitled to consolidate :-— 
Held: deft. was not entitled to consolidate.— 
SQUIKE v. PARDOE (1891), 66 L. T. 243; 40 W. R. 
100 ; 36 Sol. Jo. 77, C. A. 

1638. —-—- --—- Assignment before union of 
PORTE neces: title.|—PLEDGE v. WHITE, No. 1608, 
ante. 

1639. Assignment by subsequent mortgage.|— 
BovEy v. SKIPWICH (1671), 1 Cas. in Ch. 201; 3 
Rep. Ch. 67; 22 E. R. 762. 

A aloes 2 ene Titley reins ( _ apie nf & oe 

7A8, ,n. ° nt e 58), , P 

611. Consd. Predge v. White, i 598] Ng C. 187. Refd. 


Bugden v. Bignold (1843), 2 Y. & C. Ch. Cas. 377; Minter 
vw. Carr (1804), 7 R. 558. 
No. 


1640. -]—TWEEDALE v. 
1641, ——.]—-VINT v. PADGET, No. 1613, ante. 





TWEEDALE, 
1612, ante. 
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PART X. SECT. 3, SUB-SECT. 1. 
1631 1. The mortgagor.}—COLONIAL INVESTMENT & LOAN Co. v. Kina (1902), 23 C. L. T. 126; 5 Terr. L. R. 371.—CAN. 
PART X. SECT. 8, SUB-SECT. 3.—A. (a). 
1635 i. General rule—Mortgagee entilled to consolidate.|}—-THOMPSON v. WARWICK (1894), 21 A. R. 637.—CAN. 
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ECL. I.—AGAinst Whum moTigagee May CcOonsuliaute < 
Sub-sect. 3, A. (b), & B. (a), (b), (c) & (d); 
sub-sects. 4 & 5.) 

(6) Trustee in Bankruptcy of Morigagor. 

1642. Genera] rule.|—Porzt v. Onsiow, No. 
1583, ante. 

1643. -]—Where bkpt. executed several 
distinct mtges. of different estates, his assignees 
cannot apply to redeem one mtge., without also 
redeeming the others.—He BREEDS, L'z p. ALSAGER 
(1841), 2 Mont. D. & De G. 328, Ct. of RB. 


Annotation :—Refd. Re Loosemore, Ex p. Berridge (1843), 3 
Mont. D. & De G. 464. 


1644. |—A., mtgee. in fee, assigns the 
mtge. debt & the securities to B., & gives him a 
bond for the sum due. A. subsequently mortgages 
other property to B. & then becomes bkpt. :— 
Held: B. was entitled to have both the estates as 
a security for the whole debt due to him.—Ie 
LOOSEMORE, La p. BERRIDGE (1843), 3 Mont. D. & 
De G. 464 ; 2L. T.O.S.212; 7 Jur. 1141, Ct. of R. 
Annoiation :—Refd. Selby v. Pomfret (1861), 1 John. & H. 











oe ——.]—CRACKNALL v. JANSON, No. 1619, 
ante. 

1646. Assignment of mortgage taken after notice 
of paveteenon | paeee v. POMFRET, No. 1627, 
ante. 

1647. ——— Reservation of right of consolidation 
in first mortgage.|—Three mtges. of the same pro- 
perty were granted by the same mtgor. to three 
different parties, the third mtge. also including 
other property. Only the first mtge. contained a 
clause reserving a right of consolidation. On the 
bkpcy. of the mtgor., the second mtgee. took 
transfers of the first & third mtges. :—Held: the 
trustee in bkpcy. could not redeem the third 
mtge. without also redeeming the first & second 
mtges.—Rc SALMON, Ea p. Trusrrer, [1903] 1 
K. B.147; 722.3. K.B.125; 871L. T. 654; 51 
W. RR. 288; 10 Mans. 22. 


B. Where Equities of Redemption Severed. 
(a) Both Morigages Prior to Severance. 


1648. Mortgagee entitled to consolidate. |—TirT- 
LEY v. DAVIES (1743), 2 Y. & C. Ch. Cas. 399, n. ; 
03 E.R. 177, L. C. 

Annotations :—Consd. Bugdon v. Bignold (1843), 2 Y. & C. 
Ch. Cas. 377; Vint » Padget (1858), 2 Do G. & J. 611. 
Expld. Beevor v. Luck, Beevor v. Lawson (1867), L. R. 
4 Ky. 537. Consd. Wellesley ». Mornington (1869), 17 
W. 2H. 355. Apld. Bradley v. Riches (187&), 47 L. J. Ch. 
811. Expld. Jennings ». Jordan (1881), 6 App. Cas. 698 ; 
Pledge ». White, [1896] A. C. 187. Refd. Minter v. Carr 
(1894), 7 R. 558. 

1649. -]—Two separate mtges. of different 
estates to the same person; purchaser of the equity 
of redemption of one of them cannot redeem that 
mtge. only, but must redeem both.—Ke 
Ez p. CARTER (1773), Amb. 738; 27 E. R. 474. 

1650. -|—TRIBOURG v. POMFRET (LORD) & 
be ar (1773), cited Amb. at p. 733; 27 E. hk. 

4. 


Annotations :—Refd. Re Loosemore, Ex p. Berridge (1843), 
3 Mont. D. & De G. 464; Selby v. Pomfret (1861), 1 
John. & H. 336. 


1651. ———.]|—CaTor v. CHARLTON (1775), cited 
in 2 Ves. at p. 377; 30 E. R. 681. 


Annotations :—Consd. Jones v. Smith (1794), 2 Ves. 372; 
Jonnings v. Jordan (1881), 6 App. Cas. 698. 


1652. -|—COoLLET v. MUNDEN (1786), cited 
2 Ves. at p. 377; 30 EB. R. 681. 


Annotations :-—Consd. Jones v. Smith (1794), 2 Ves. 372. 
Refd. Jennings v. Jordan (1881), 6 App. Gas. 698. 


1653. -]—JONEs v. SMITH, No. 1594, ante. 
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demption filed his bill against the mtgee. to redeem. 
The original mtgor. having made a mtge. of other 
premises to the same mtgee. for a distinct debt, 
the purchaser cannot redeem the first, without 
redeeming the second mtge. The parties in- 
terested in the equity of redemption of the second 
mtge. are necessary parties to the suit.—IRESON v. 
DENN (1796), 2 Cox, Eq. Cas. 425; 30 E. R. 197. 


Annotations :—Consd. Vint v. Padgett (1858), 1 Giff. 446; 
Jennings v. Jordan (1881), 6 App. Cas. 698. 


1655. |—A mtge. to defts. of leasehold 
property, M., contained a provision that the mtgor. 
should not be entitled to redeem without first 
paying all moneys that might be secured to the 
mtgees. by any other mtge. executed by the mtgor. 
The mtgor. then mortgaged another leasehold, R., 
to defts., & the day after gave a second mtge. of 
it to pltfs. Of this mtge. defts. had notice. He 
subsequently gave two further mtges. of different 
properties to defts. In an action by pltfs., as 
sccond mtgees., to redeem R. :—Held: defts., as 
first mtgees. of R., were entitled to consolidate 
their prior mtge. on M. with their mtge. on R., 
but not the two mtges. subsequent in date to 
pltfs.’ mtge. 

Treating s. 17 of the Conveyancing Act, 1881 
(c. 41), as, for the moment, out ot the way, the 
law is settled that a mtgee. of property A. is en- 
titled, as against a puisne mtgee. of that property, 
to consolidate with his mtge. of A. a mtge. of B., 
prior in date to that of the puisne mtge. created 
by the same mtgor. He has that equity against 
the mtgor, & the puisne mtgee. cannot stand in a 
bettcr position ... all the mtges. are subsequent 
to the Conveyancing Act, 1881, & by s. 17 of that 
Act the right of consolidation is taken away, but 
only where a contrary intention is not expressed 
in the mtge. deeds, or one of them (KEKEWICH, J.). 
—IIUGHES v. BRITANNIA PERMANENT BENEFIT 
BUILDING SocIEety, [1906] 2 Ch. 607; 75 L. J. Ch. 
739; 95 L. T. 327; 22 T. L. R. 806. 





(b) Second Mortgage Subsequent to Severance. 


1656. No right of consolidation.|—TASSELL v. 
SMITH, No. 1618, ante. 

1657. .|—First mtge. of Blackacre to A., 
followed by subsequent mtges. to other persons of 
which A. had notice. After this, first mtge. by 
the same mtgor. of Whiteacre to B. After this, 
transfer of A.’s mtge. to B., the mtgor. joining in 
the transfer; this transfer being made in pur- 
suance of an agreement under which B. had paid 
off A. before the date of B.’s mtge. At the date 
of this agreement B. had notice of the puisne 
mtges. of Blackacre :—Held: B. could not con- 
solidate the mtges. of Blackacre & Whiteacre as 
against the puisne mtgees.—BAKER v. GRAY 
(1875), 1 Ch. D. 4913;°45 L. J. Ch. 165; 33 L. T. 
721; 24 W. R. 171. 

Annotations :-—Distd. Jennings v. Jordan (1881), 6 





App. 


Cas. 698. Refd. Mills v. Jonnings (1880), 13 Ch. D. 639; 

Harris v. Tubb (1889), 60 L. T. 699; Minter ov. Carr 

(1894), 7 BR. 558. 

Nea ——.|—-JENNINGS v. JORDAN, No. 1587. 
ante. 

1659. ——— New mortgage substituted for first 


mortgage—After creation of second mortgage.|— 
A brewery co. were first mtgees. for £1,000, & pltf. 
was third mtgee. of a public-house, A. The co. 
afterwards took a mtge. of a public-house, B., A., 
& B. both belonging to the same mtgor. The 
lease of A. was nearly out, & by arrangement 


PART X. SECT. 8, SUB-SECT. 3.—B. (b). 
1656 i. No right of consolidation.}—-FRASER v. NAGLE (1888), 16 O. R. 241.—CAN. 
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between all parties the co. advanced £1,000 for a 
new lease which was granted to the mtgor., & was 
then mortgaged by him, first to the brewery co. 
to secure £2,000 & advances, & subject thereto to 
pltf. .By a memorandum given at the same time 
pltf. declared that the co. was to have priority for 
their £2,000, & advances, not to exceed in the 
whole £2,300. The brewery co. afterwards trans- 
ferred both mtges. to deft. Pltf. claimed to 
redeem A., to which deft. objected unless pltf. 
also redeemed B. :—Held: though the new mtge. 
of A. to pitf. was in date subsequent to the mtge. 
of B. the intention of the parties was merely to 
give priority to the co. for their £2,300 & not to 
give the co. a right to consolidate the mtge. on A. 
& the mtge. on B.; & as the whole was equitable 
the co. could not be held to have obtained any 
such right; nor could their assignee be in any 
better position.—Birp v. WENN (1886), 33 Ch. D. 
ard 55 L. J. Ch. 722; 54 L. T. 983; 34 W. R. 
Oa. 

1660. ——— Although right to consolidate reserved 
in first mortgage—Mortgagee with notice of 
severance.|—HUGHES v. BRITANNIA PERMANENT 
BENEFIT BUILDING SociEtTy, No. 1655, ante. 


(ce) Union of Mortgages before Severance. 
1661. Mortgagee’s right to consolidate—Against 
purchaser of equity of redemption.|—BEEVvoR v. 
Luck, BEEVoR v. Lawson, No. 1604, ante. 


(a) Union of Mortgages after Severance. 

1662. Whether mortgagee entitled to consolidate 
—Severance by devise.]|—-WHITE v. HILLAcRE, No. 
1590, ante. 

_ 1668. Notice to assignee immaterial.]— 
a v. Luck, BEEVorR v. Lawson, No. 1604, 
ante. 

ais ———.]—-JENNINGS v. JORDAN, No. 1587, 
ante. 

1665. —-— Both mortgages created before 
severance—Severance bysale or mortgage.|— When 
two mtges., made by the same mtgor. to different 
mtgees. on different estates, become united for 
the first time in one person after the mtgor. has 
assigned by way cither of sale or mtge., the equity 
of redemption of one of them, the owner of the 
two mtges. cannot consolidate them as against 
the assignee of the equity of redemption, even 
though both the mtges. were created before the 
assignment. The assignee of an cquity of re- 
demption takes it subject to all equities which 
affect the assignor in respect of it at the date of the 
assignment, but the possibility that the mtge. 
may, by virtue of its subsequent union in the same 
person with a mtge. of another estate made, pre- 
viously to the assignment, by the same mtgor. to 
a different mtgee., become liable to consolidation, 
is not such an equity.— HARTER v. COLMAN (1882), 
19 Ch. D. 680; 51 L. J. Ch. 481; 46 L. T. 154; 


30 W. R. 484. 
Annotations :—Apld. Minter v. Carr, [1894] 2 Ch. 321. 
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PART X. SECT. 3, SUB-SECT. 3.— 
B. (¢). 


ad. Mortgayee’s right to consolidate 
—Kffect of registration of cunveyance.}-— 
Where two mtges. on different proper- 
ties by the same mtgor. came into C.’s 
hand before Registry Act, 1865, & the 
mtgor., after the passing of that Act, 
canted the equity of redemption to 
M. by a registered instrument. On 
M.’s suing for redemption :—Zleld : 
the registered conveyance to M. pre- 
vailed, under sect. 66 of the Act, over 
C.’s equitable right to consolidate the 
two mtges.— MILLER r. BROWN (1882), 
3 O. R. 210.—CAN. 


mortgaged it to 


PART X. SECT. 3, SUB-SECT. 4. 
e. Whether ullowed— Against 
incumbrancer—Of one mortgag 
perty.}—Where the owner of property 
W., & then ass. 
an undivided half to J., subject to the 
mtge., & afterwards mortgaged the 
remaining half to B., who afterwards 
obtained an assignment of the first. 
mtge. :-—Held: the representatives of 
J. were not bound to redeem both 
mtges., but only the mtge. to — 
BUCKLER v. BOWMAN (1866), 12 Gr. 457. 
-——CAN. 


f.——- —-— ——.]—The 
of consolidating separate mtge. debte 
on separate properties, is an equitable 
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Distd. Pledge v. Carr, [1894] 2 Ch. 328. Consd. Hughes v. 
Britannia Permanent Benefit Blae: Soc., [1906] 2 Ch. 607. 
Refd. Bird v. Wenn (1886), 33 Ch. D. 215; Mutual Life 
Asace. Soc. ». Langley (1886), 32 Ch. D. 460; Minter ov, 
ae dias 3 Ch. 498; Pledge v. White (1896), 65 


1666. ———.]—J. was the owner of 
two properties, A. & B. In Feb. 1864, he mort- 
gaged A. to S.; & in July, 1864, he gave a second 
mtge. on it to W. 

In 1868, 1865, & 1866, he mortgaged B. to other 
mtgees., & in 1871 & 1873 the first mtges. on both 
properties were transferred to R. 

In 1884, J. mortgaged both properties to pltf., & 
in 1885 he mortgaged both properties to P., sub- 
ject to the prior incumbrances. 

In July, 1890, W.’s second mtge. of A. was 
transferred to P., who, in Oct. 1890, sold it under 
his power of sale, to pltf., subject only to the 
mtge. to S.:—Held: as the union of the first 
mtges. on the two properties in R. had not taken 
place until after the equity of redemption in A. 
had been assigned to W. the exors. of R. could 
not consolidate the first mtges. so as to prevent 
the pltf. from redeeming A. alone.—MINTER v. 
CARR, [1894] 3 Ch. 498; 63 lL. J. Ch. 705; 71 


L. T. 526; 7 R. 558, C. A. 
Annotation :-—Refd. Pledge v. White (1896), 74 L. T. 323. 








SuB-sEcT. 4.—SUBSEQUENT INCUMBRANCER. 

1667. Right available—Loss of priority by incum- 
brancer.|—NEVE v. PENNELL, HUNT v. NEVE, No. 
1624, ante. 

1668. .|—BEEVOR v. 
Lawson, No. 1604, ante. 


BEEVOR Vv 





Luck, 





669. -|—-HARTER v. Cotman, No. 1665, 
ante. 
1670. ——--.|—MINTER 1, CaRR, No. 1666, anfe. 


1671. --—.]—-HuGHES  v. BRITANNIA PER- 
MANENT BENEFIT BUILDING Society, No. 1655, 


| ante. 


SUB-SECT, 5.—OTHER PERSONS, 

1672. Parties claiming under voluntary settle- 
ment—No consolidation.|—(1) A mtgee. of an 
estate which has already formed the subject of a 
voluntary settlement by the mtgor. is not entitled, 
as against the persons claiming under the settle- 
ment, to consolidate subsequent mtges. from the 
same mtgor. 

(2) A voluntary settlor of an estate which is 
already subject to a mtge., & which is subse- 
quently sold by the mtgee. under his power of 
sale, is not entitled, as against the persons claiming 
under the settlement, to the surplus proceeds of 
sale, inasmuch as the sale not being by the settlor, 
nor under any power reserved to him under the 
settlement, 27 Eliz. c. 4, does not apply.—Re 
WALHAMPTON ESTATE (1884), 26 Ch. D. 391; 53 
L. J. Ch. 1000; 61 1. T. 280; 32 W. R. 874. 


Annotation :-—Generally, Mentd. Hie Holland, Gregg v. 
Holland (1901), 49 W. R. 476. 


one, & under 31 Vict. c. 20, 8s. 68, will 
not be allowed in favour of the holder 
of the mtges. against a puisne incum- 
brancer of one of the mtged. properties 
without notice, although such right 
would be enforced as against the 
mtgor. himself.— BROWER v. CANADIAN 
PERMANENT BUILDING ASSOCN. (1877), 
24 Gr. 609.—CAN. 

¢.—— ——— ———.. MUTT LEBURY 1, 
TAYLOR (1892), 22 O. R. 312.—CAN, 


PART X. SECT. 3, SUB-SECT. 5. 

h. Whether purchaser for value 
without notice.}—-BIRKBECK LOAN Co. 
0. JOHNSTON (1903), 6 O. L. R. 258; 2 
O. W. R. 556.—CAN 


iene 
pro- 
ed 


right 
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Sect. 3.—Against whom mortgagee may consolidate : 
ub-sect. 5. Sects. 4, 5, 6 & 7. Part XI. 
Sect. 1.] 


1678. Surety—Suretyship not disclosed by mort- 
gage deed.|—By a deed dated the 11th Mar. 1875, 
G. mortgaged to I. certain real estate for securing 
£1,050, & by a deed dated Dec. 10, 1875, G. 
mortgaged to I. certain Hudson Bay shares, & by 
the same deed A. & wife mortgaged to I. certain 
railway shares. A. & wife were, in fact, sureties 
for G., but that fact was not disclosed on the deed. 
G. subsequently executed other mtges. of the 
Hudson Bay shares to other persons, including M. 
The proceeds of the Hudson Bay shares had been 
paid into ct. under the Trustee Relief Act. M. 
presented a petition for payment out of ct. of 
that fund, & in Aug. 1887, the petition was referred 
to chambers to ascertain the priorities of the 
various mtgees. on the fund The chief clerk 
found that the first mtgee. was I., & that he was 
entitled to consolidate his mtge. of Mar. 11, 1875, 
that the second mtgees. were A. & wife to the 
extent of the value realised from the railway 
shares which had gone in part payment of I.’s 
security of Dec. 10, 1875, & that the other mtgees. 
were entitled subject to those priorities. The 
petition then came on upon further consideration, 
together with a summons by A. & wife, to vary the 
certificate by declaring that 1. was not entitled to 
consolidation as against them :—Held: 1. was 
entitled to consolidate, on the ground that the 
suretyship not being disclosed by the deed of 
Dec. 10, 1875, the only right of A. & wife against 
the trust fund was through (i., & was therefore 
subject to I.’s rights against (.—Re TooGooD’s 
LEGACY TRusTS (1889), 61 L. T. 19, 

--——.]—See, also, GUARANTEE, Vol. XXVI., 
p. 119, Nos. 839, 840. 

1674. Personal representative of deceased mort- 
gagor—Joint mortgagor with another.|—Harris 
v. TUBB, No. 1615, avife. 


Sect. 4..—WHO MAY CONSOLIDATE. 

Mortgagee in whom mortgages united.]|—~See 
Sect. 2, sub-sect. 3, ante. 

Union after bankruptcy of mortgagor.|— 

See Nos. 1627, 1647, ante. 

1675. Mortgagee of equity of redemption of one 
estate—After paying off mortgage on other estate. | 
—TITLEY v. Davies (1743), 2 Y. & C. Ch. Cas. 
399, n.; 63 KE. R. 177. 

Annotations :-—Consd. Bugden v. Bignold (1843), 2 Y. & C. 
Ch. Cas. 377; Beovor v. Luck, Beevor v. Lawson (1867), 
L. R. 4 Kq. 537. Folld. Bradley ». Riches (1878), 47 
ly. J. Ch. 811. Consd. Jennings ». Jordan (1881), 6 App. 
Cas. 698. Distd. Pledge v. White, [1896] A. C. 187. 
Refd. Vint. ». Padget. (1858), 2 De G. & J. 611: Wellesley 
®, Mornington teOD): 17 W. R. 355; Minter wv. Carr 

? 


(1894), 7 RR. 558, 

1676. ——- ———.|—CRACKNALL v. JANSON, No. 
1619, ante. 

1677. Holder of securities on other account or as 
trustee.|—TAssELL v. SMITH, No. 1618, ante. 

1678. Assignee of mortgagee—-Only if mortgagee 
has right.]|—Birp v. WENN, No. 1659, ante. 





Sect. 5.—IN WHAT PROCEEDINGS ENFORCEABLE. 
ent purely an equitable one.|—See Sect. 1, 
ante, 


PART X. SECT. 6. 


Clause reserving right to can- 


k. t l. Under Land 
eolidate—Construction of.}-—-Re Tuom- ed: 1885.}—There 


7 Hs TatTr, (1912) 11. R. 194, 460.— 


Tranafer Acts, 1870 
is no right of con- 
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1679. Whether in foreclosure as well as in re- 
demption proceedings. |—(1) Mtgee. having separate 
mtges. created by the same mtgor. on two different 
estates, has not a right to foreclose both estates on 
non-payment of the aggregate amount of the 
mtged. debts; but can only foreclose each estate 
separately, on non-payment of what is secured 
upon it. 

(2) Form of decree for foreclosure where the 
mtgee. has a legal mtge. for the whole of his debt 
on one of the mtgor.’s estates, & an equitable 
mtge. for part of his debt on another of the 
mtgor.’s estates.—HOLMES v. TURNER (1843), 7 
Hare, 367, n.; 68 E. R. 151. 

Annotations :—As to (1) Folld. Smeathman v. Bray (1851), 
15 Jur. 1051. N.F. Selby v. Pomfret (1861), 1 John. & 
H. 336. As to (2) Folld. Austin v. Chase (1850), 16 
L. T. O. S. 279. 

1680. —-—.|—(1) Mtgee., having separate mtges. 
created by the same mtgor. on two different 
estates, has not a right to foreclose both estates 
on non-payment of the aggregate amount of debts, 
but can only foreclose each separately on non- 
payment of what is secured upon it. 

(2) Where foreclosure is sought by claim, an 
option is given to pltf., at the hearing, to take 
either the common order for foreclosure, or an 
inquiry as to the existence of other incumbrances, 
suspending the order for foreclosure till after the 
report.—SMEATHMAN v. GRAY (1851), 17 lL. T. 
O.S. 241; 15 Jur. 1051. 

Annotation :—As to (1) N.E. Selby v. Pomfret (1861), 1 
John. & H. $36. 


1681. ———.|—Warrts v. SymEs, No. 1617, ante. 


1682. ——.|—-VINT v. PApDGET, No. 1613, ante. 
1683. ———.|--SELBY v. POMFRET, No. 1627, 
ante. 


Sect. 6.—STATUTORY RESTRICTION ON CON- 
SOLIDATION. 


See, now, Law of Property Act, 1925 (c. 20), s. 93. 

1684. Covenant by mortgagor to observe rules 
of mortgagee society—Rules providing for consolli- 
dation.|—-A. mortgaged two leasehold plots of 
land, & the houses in course of erection thereon, 
to a building society to secure £500. On the same 
day he executed a second mtge. of the same 
property to B. Subsequently A. mortgaged three 
other plots of land & houses to the society to 
secure £600. B. had a charge on this property. 
The first mtge. contained a covenant by A. to 
observe all the rules of the society. One of such 
rules provided that if the society held more than 
one mtge. from any member such member should 
not have power to redeem one property alone 
without the consent of the board. B. acted as 
A.’s solr. in the matter of the first mtge., & was 
the witness to his execution thereof. 

A. having become bkpt., & the society having 
taken possession of all the houses, B.: brought a 
redemption action. The society claimed to con- 
solidate their mtges. as against him :—Held: the 
covenant to observe the rules amounted to an 
express covenant that the society should have 
power to consolidate, & B. having notice of that 
covenant had expressly taken his mtge. subject 
to the risk of consolidation, & the society had a 
right to consolidate.—ANDREWs v. CITY PER- 
ey BENEFIT BUILDING SocreTy (1881), 44 

.T. 641. 


solidation of mtges. under Land Trans- 
fer Acta of 1870 & 1885.— WILKIN 
v. eure (1888), 6 N. Z. L. R. 425.— 


Part XI.—TaAckING. 


1685. Clause reserving right to consolidate—In 
one of three mortgages only.|-Re SALMON, Ex p. 
TRUSTEE, No. 1647, ante. 

1686. Expression of ‘contrary intention.’’| 
—-HUGHES v. BRITANNIA PERMANENT BENEFIT 
BUILDING Society, No. 1655, ante. 





SEctT. 7.—LOSS OF RIGHT. 


1687. Security ceasing to exist—Whether right 
lost.]—B. effected a policy for securing a judgment 
debt due from him to C. C. afterwards obtained 
a second judgment against B. for a second debt. 
B. then conveyed real estate to trustees for sale, & 
to pay B.’s two judgments. After this, C. ob- 
tained a third judgment against B. (©. subse- 
quently recovered the amount of the policy, & 
concealing that fact, he received the whole amount 
of the first two judgments from the trustees :— 
Held: he was entitled to retain all the moneys so 
received in payment of the three judgment debts, 
& could not be compelled, at the suit of B. or his 
representatives, to apply the policy money in 
satisfaction of the first judgment, & refund the 
difference between the sum paid by the trustees & 
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the policy money.—SPALDING v. THOMPSON (1858), 

26 Beav. 637 ; 53 E. R. 1044. 

Annotations :—Consd. Re Haselfoot's Estate, Chauntler’s 
Claim (1872), L. R. 13 Eq. 327. _Distd. Pile v. Pile (1875), 
23 W._R. 440. Apld. Jeyes v. Jeyes (1876), 45 L. J. Ch. 
245. Distd. Re Gregson, Christison v. Bolam (1887), 36 
Ch. D. 223. Refd. Re General Provident Assce., Ex p. 
National Bank (1872), L. R. 14 Eq. 507. 

~.|—G. died insolvent, having 
mortgaged an estate for his own life to secure an 
annuity granted by himself, payable during his 
own life. He had also mortgaged a policy on his 
own life to the same mtgees. After the death of 

G. the mtgees. received in respect of the policy a 

sum more than sufficient to satisfy the amount 

secured on the policy :—Held: they had no right 
to set off the balance against the exor. in respect 
of arrears of the annuity.—Re GREGSON, CHRISTI- 

SON v. BOLAM (1887), 36 Ch. D. 223; 57 L. J. Ch. 

221; 571L. T. 250; 35 W. R. 803. 

Annotations :—Dbtd. Re Gedney, Smith v. Grummitt, [1908 } 
1 Ch. 804. Distd. Re Thorne, [1914] 2 Ch. 438. Refd. 
Watkins v. Lindsay (1898), 67 L. J. Q. B, 362. 


1689. - ~-—.]— BARROw v. MANNING, [1880] 


W.N. 108. 
Annotation :-—Dhbtd. Rte Raggett, Hep. Williams (1880), 16 
Ch. D. 117. 





1690. -— --—.]—ve Rauaetr, Kx p. WI1L- 
LIAMS, No. 1601, ante. 

1691. ——- ——.]—Squinitv. PARDUE, No. 1637, 
ante. 


Part Xl.—Tacking. 


Sect. 1.—IN GENERAL. 

See, now, Law of Property Act, 1924 (c. 20), s. 04. 

1692. Statement of right.}|—-It is an established 
rule in equity, that a third mtgee. having lent his 
money, without knowing there was a second mtge. 
upon the same estate, may, by paying off the first 
incumbrancer, & taking an assignment of his 
interest to himself, hold the estate ayainst the 
second mtycee., till he shall be paid what is due to 
him upon both mtges. The principle upon which 
this doctrine was first established, & has ever 
since prevailed, is, that the third mtgee. having 
innocently lent his money, without knowing that 
the second had any claim upon the estate, has in 
conscience as good a right to be paid the whole 
money he has lent, as the second mtgee. has to the 
payment of what he advanced; & having by the 
assignment of the first mtge. got a right to hold 
the estate absolutely at law, & having possession 
of the title deeds, without which the estate cannot 
be sold, a ct. of conscience ought not to take from 
him his legal protection of an honest debt.— 
BELCHIER Vv. RENFORTH (1764), 5 Bro. Parl. Cas. 
2902; 2 KE. R. 686, H. 3; affg. S. C. sub nom. 
BELCHIER v. BUTLER, RENFORTH v. IRONSIDE 
(1760), 1 Eden, 523. 


Annotations :—Folld. Peacock v. Burt (1834), 4 I. J. Ch. 33 
Apld. ite Russell Road Purchase-Moneys (1871), L. R 
12 Kq. 78. 


1693. Reason for rule—Equal equity fortified by 
legal estate.|-BELCHIER v. RENFORTH, No. 1692, 
ante. 


-.|—Sec, gencrally, Equiry, Vol. XX., 
pp. 296 ef seq. 

1694. ——-- Avoiding circuity of action.]—Peti- 
tioner being an equitable mtgee. of lands of bkpt., 
H., for the sum of £1,200, advanced to him the 
further sum of £1,350, & took a warrant of 
attorney to secure the last mentioned sum. 
Afterwards bkpt. executed to the petitioner a 
conveyance of the lands, in trust to sell, & after 
payment of the £1,200 & interest, to pay the sur- 
plus to bkpt., & on the day on which the convey- 
ance was executed, judgment was entered up & 
execution levied under the warrant of attorney for 
the £1,350, & part of that sum was satisfied by the 
levy :—Held: the petitioner was not entitled to 
tack the residue of the judgment debt to the 
mtge. 

Claimant in this case, having an equitable 
mtge., by deposit of title deeds, converted herself, 
not into a legal mtgee. but into another character, 
that of a trustee for sale, with a direction to pay 
the surplus to debtor, & a separate instrument is 
executed to secure the other debt, on which judg- 
ment is entered & execution actually levied. The 
right of tacking depends on the principle of 
avoiding circuity of action; but in the circum- 
stances of this case, no circuity of action would 
have reached the surplus, & the principle is in- 
applicable (LEACH, V.-C.).—Jte HOUGHTON, Ez p. 
Perrit (1825), 2 Gl. & J. 47. 


Annotation :—Reld. Itc Allon, Ic p. Barnett (1844), 3 
L. T. QO. Ss. 61. 





PART X. SECT. 7. 


m. Whether right waived. J-—A sub- | Claim mus 
sequent mtgee., who also held a mtge. | STEVENSON (1877), 
on other property of the mtgor., proved 
his claim on the \ aaah f in ques- 
tion, & after the solr. of the mtgor. 
had taken a mtge. on it for costs 
incurred, & the report had been made, 
applied to consolidate his mtges. :-— 


n. Statutory 
14 Gr. .—CAN. 


Held: the mtgee. had not waived the oO. 
right to consolidate, & that the solr.’s 
must be postponed.—Ross v. 

P, Rh. 126.—CAN. 
PART XI. SECT. 1. 


restrictions — Registry 
Act. rae AM v. MCDONALD (1867), 








-J—A mm ° is proe- 
vented by the operation of 6 Ann. c. 2, 
from tac ,» 80 as to gain a priority 
against mesne registered incumbrances. 
—LATOUCHE v. DUNBANY (LORD) 

p. -}—-The doctrine of 
tacking securities applies here as in 
the cts. of England, except where, in 
this country, it has been excluded by 
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Sect. 1.—In general. Sect. 2: Sub-secls. 1, 2,3 & 


1695. Application of rule—First mortgagee tack- 
ing a third mortgage.|—-Marcu v. LEE (1670), 3 
Rep. Ch. 62; 1 Cas. in Ch. 162; 21 E. R. 729: 
sub nom. MARSH v. LEE, 2 Vent. 337; sub nom. 
ANON., Hard. 173, n. 

Annotations :—Folld. Edmunds v. Povey (1 683), 1 Vern, 187. 
Distd. Brace v. Marlborough (1728), Mos. 50; Wortley v. 
Birkhead (1754), 2 Ves. Sen. 571. Folld. Peacock v. Burt 
(1834), 4 L. J. Ch. 33.. Consd. Jennings v. Jordan (1881), 
6 App. Cas. 698. Refd. Titley v. Davies (1743), 2 ¥. & C. 
Ch. Cas. 399, n.; Bugden v. Bignold (1843), 2 Y. & C. 
Ch. Cas. 377; Hopkinson v. Rolt (1861), 9 H. L. Cus. 
514; Atherley ». Barnett (1885), 52 L. T. 736. 

1696. —---- -—-—.|—A. voluntarily gave to_ his 
sisters, in 1848, a mtge. for a term of two hundred 
years, to secure an antecedent debt. The sisters 
allowed him to retain the title deeds, that he might 
give security on the estate for another debt for 
which he was then being sued by Il. Shortly 
afterwards, A. agreed in writing, to give L. a mtge. 
on the estate for the debt, & the deeds, in pur- 
suance of this agreement, were deposited with G., 
P., & B., the London agents of A.’s solr., & who 
shortly afterwards became his solrs., to be held 
by them for the purpose of yiving effect to the 
security. A., in 185], made a mtge. in fee to C., 
who had no notice of the prior incumbrances, & 
G. P. & B. handed over to CU. the title deeds. In 
1855, the sisters made a sub-mtge. of the term by 
assignment :—Held: the mtge. of 1848 was void 
under 27 Kliz. c. 4, as against C., who therefore 
took the legal fee discharged of the term; C., 
having no notice, was not affected by the fraud 
committed by G., P. & B. in parting with the 
title deeds: & having the title deeds, & having 
acquired the legal estate for value without notice, 
he was entitled to priority over the sisters & their 
assignee, & over the equitable security of L. 

A legal mtgec. acquiring a subsequent equitable 
interest is, as I apprehend, entitled to tack the 
subsequent interest which he so acquires to the 
legal mtge., so as to exclude an intervening equit- 
able charge, unless he has notice of that charge 





(TURNER, L.J.).—Lioyp v. ATrwoop, ATTWOOD | 


v. LLoyp (1859), 3 De G. & J. 6143 29 L. J. Ch. 
97; 33 1. T. O. S. 209; 5 Jur. N. S. 1322; 44 
E.R. 1405, L. JJ. 


Annotations :—Refd. Re Bectham, Ez p. Broderick (1886), 
18 Q. B. D. 380. Mentd. Freeman ». Pope (1870), 5 Ch. 
aie 538; Ae Johnson, Golden x. Gillam (1881), 20 Ch. D. 


1697. ——— Puisne mortgagee getting in legal 
estate.|—-CockEs v7. SHERMAN (1676), Freem. Ch. 
13; 22 EK. R. 1026, L. C. 


SEcT. 2.—WHEN RIGHT EXISTS. 
SUB-SEcT. 1.—IN GENERAL. 
Sce, now, Law of Property Act, 1925 (c. 20), s. 94. 
1698. Equities must be equal except as to time.]— 
A. having mortgaged an estate to B. & C. in 
succession, agreed to sell it to D. free from incum- 
brances: part of the purchase-money was to be 
paid down, & the rest on the completion of the 
purchase. During the investigation of the title, 
A. induced D., who was ignorant of the mtges., to 
make further payments on account of the purchase- 
money, & having also raised a further sum from E. 
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on the security of his contract, without giving 
him notice of C.’s mtge., became insolvent & 
absconded. D. thereupon, with notice of all that 
had happened, paid off C.’s mtge. out of the 
balance of the purchase-money remaining due, & 
E., to secure himself, took an assignment of B.’s 
mtge. But the balance of purchase-money not 
being sufficient to pay both E.’s charge & what E. 
had paid to B.:—Held: E. was not entitled to 
tack his security to B.’s mtge.: because his 
security was not a security on the estate, but only 
on the purchase-money; & because, although E. 
at the time he advanced his money had no notice 
of any particular incumbrance on the estate except 
B.’s, he knew that he was dealing for a supposed 
balance out of which D., having contracted for the 
estate free from incumbrances, would be entitled 
to pay off any incumbrances to which the estate 
might be found to be subject, & therefore the 
equities of D. & E. were not equal. 

A party claiming to tack must, as against the 
party against whom the tack is to operate, have 
advanced his money upon the credit of the land. 
He must, except as to time, have an equal equity ; 
&, which follows from the last, he must have’ 
advanced his money without notice of the other’s 
claim (LORD COTTENHAM, C.).—LACEY v. INGLE 
(1847), 2 Ph. 413; 41 E.R. 1002, L. C. 


SUB-SECT. 2.—ADVANCE MADE ON SECURITY OF 
THE LAND. 

oe General rule.|—LacrEy v. INGLE, No. 1698, 
ante. 

1700. Whether lien on land sufficient—-Judgment 
debt.|—Whether a judgment creditor may as well 
secure himself by buying in a prior incumbrance, 
as a third mtgee. may by taking an assignment of 
the first mtge.—WRIGHT v. PILLING (1718), Prec. 
Ch. 494; Gilb. Ch. 150; 24 E. R. 221. 

1701. -|—(1) Third mtgee. 





buys in 








_ the first, though pending a bill brought by the 


second mtgee. to redecm the first, yet the third 
mtgee. shall tack the first mtge. to his third 
mtge. 

(2) If a creditor by judgment, statute, or 
recognisance buys in the first mtge., he shall not 
tack it to his judgment, etc., because he did not 
lent his money on the credit of the land, has no 
present right therein, nor can be called a purchaser. 

(3) If a puisne mtgee. buys in a judgment or 
statute, being the first incumbrance, he shall hold 
till by law he can be evicted. 

(4) The first mtgee. lends a further sum to the 
mtgor. upon a statute of judgment, he shall retain 
against mesne mtgees. till the statute or judgment 
is paid. 

(5) If a puisne mtgee. buys in a prior judgment 
extended on an elegit at an under value he shall 
hold the extent till evicted at law. 

(6) But in all these cases there must not be 
notice of the mesne incumbrance when the money 
is lent. 

(7) If a puisne incumbrancer buys in a prior 
mtge., & the legal title be in a trustee or in any 
third-person, then the buying in such first mtge. 
will not avail, but in all such cases where the legal 
estate is standing out the incumbrances must be 
paid according to their priority.—BracE v. 


the operation of the Registry Act.— recognised in the cts. of this country.— eng does not apply to mortgages 
TENISON v, SWEENY (1844), 1 Jo. & Lat, UDAYA CHANDRA RANa 0. BHAJAHARI of land in the mofussil.—Gaur Naka- 
710; 7 J. Kq. R. §11.—IR. JANA (1869), 2 B. L. R. App. 45.— YANMazuMDAR». BRAJA NATH Kunpv 

q. Whether applicable to India.J}— IND. CHOWDRARY (1870), 6 B. L. R. 463; 14 
The English Jaw of tacking is not r. ——.}—The English principle of W. R. 491.—IND. 


Part XI.—TackiIna. 


MARLBOROUGH (UUCHESS) (1728), 2 P. Wms. 

491 5 oe 50; 24 oe 829. 

Annotations :—As to (1) Folld. Peacock v. Burt. (1834), 4 
L. J. Ch. 33. Distd. Simmons v. Pettit (1844), 8 Jur. doo 
Consd. Beavan v. Oxford (1856), 6 De G. M. & G. : 

ngs v. Jordon (1881), 6 App. Cas. 698. Apld. Bailey 

] 1 Ch. 25. eid. Atherley v. Barnett 
5), 52 L. T..736. <Asto(2) Distd.kz p. Knott (1806), 

11 Ves. 609. Apld. Lacey v. Ingle (1847), 2 Ph. 413. 

Consd. Beavan v. Oxford (1856), 6 De G. M. & G. 507. 

As to (4) Consd. Titley ». Davies (1743). 2 Y. & C. Ch. Cas. 

399. Apld. Wyllie vw. Pollen (1863), 3 De G. J. & Sm. 

596. Asto (6) Apld. Lacey v. Ingle (1847), 2 Ph. 413. Refd. 

Wyllie v. Pollen (1863), 3 De G. J. & Sm. 596. 

(7) Distd. Willoughby v. Willoughby (1756), 1 

763. Generaily, Re 

C. Ch. Cas. 377, 


Ves. Sen. 472; 


8s to 
Term Rep. 
» Bugden v. Bignold (1843),2 Y. & 


entd. Pomfret v. Windsor (1752), 2 
White v. Peterborough (Bp.) (1821), 

Jac. 402; Langton v. Horton (1842), 1 Hare, 549; 

Tipping v. Power (1842), 1 Hare, 405; Whitworth ». 

Gaugain (1846), 1 Ph. 728; Armstrong v. Storer, Bazal- 

gette v. Storer (1851), 14 Beav. 535; Macrae v. Ellerton 

(1858), 27 L. J. Ch. 777; Prosser v. Rice (1859), 28 Beav. 

68; Phillips v. Phillips (1861), 4 De G. F. & J. 208; 
Thorpe v. Holdsworth (1868), L. R. 7 Eq. 139. 

1702. -|—(1) The claim to tack by a 
third mtgee., having taken in the first: mtge. of 
the inheritance, but subject to a term outstanding, 
given up as against a mesne incumbrancer: as 
against the assignees under the bkpcy. of the mtgor. 

(2) A subsequent incumbrancer without notice 
protected by getting possession of the deed, 
creating an outstanding term. 

(5) Mtgee. may tack a subsequent judgment, 
but a mere judgment creditor cannot tack ; not. 
contracting for an interest in the land though he 
has a lien. 

(4) The question of priority between incum- 
brancers, if the legal estate has not been got in, 
depends upon the better right to call for it; & 
the prior incumbrancer, if he has that right, is in 
equity in the same state asif he had an assignment. 

(5) Tacking allowed up to a decree to settle the 
priorities ; not afterwards.—z p. KNotT (1806), 
11 Ves. 609; 32 EK. R. 1225, L. ©. 

Annotations :—<As to (1) Refd. Frere tv. Moore (1820), 8 
Price, 475. As to (2) Distd. Carter v. Carter (1857), 3 
K. & J. 617. Refd. Joyce v. Rawlins, Pilcher v. Rawlins 

(1870), 40 L. J. Ch. 105; Pilcher v. Rawlins (1872), 7 

Oh. . 259. As to (3) Refd. Lacey v. Ingle (1847), 

2 Ph. 413; Beavan v. Oxford (1856), 6 De G. M. & G. 

507. As to (5) Apld. Ex p. Herbert. (1806), 13 Ves, 183. 

Generally, Refd. Bugden v. Bignold (1843), 2 Y. & C. Ch. 

Cas. 377; Bates v. Johnson (1859), John. 304; Lloyd v. 

Attwood (1859), 3 De G. & J. 614. Mentd. Scott v. 

Scott (1854), 23 L. T. O. S. 27. 


1703. Legal mortgage of two estates—Equitable 
mortgage of one only.|—T wo properties, X. & Y., 
were mortgaged to A. in fee. Y., was then mort- 
gaged, by deposit of title deeds, to B., who had no 
notice of A.’s mtge. X. was subsequently mort- 
gaged, by deposit of title deeds, to C., who had no 
notice of the mtges. to A. & B. Afterwards C., 
having obtained notice of B.’s equitable mtge., 
paid off A., & took a transfer from him of his 
legal mtge. of X. & Y.:—Held: C. was entitled 
to tack his equitable mtge. of X. to A.’s legal 
mtge. of X. & Y., so as to charge X. & Y. with 
payment of the amount due to him on the security 
of his equitable mtge. of X., in priority to the 
payment of the amount due to B. on his equitable 
mtge. of Y.—ATHERLEY v. BARNETT (1885), 52 


L. T. 736; 83 W. R. 779. 
ADO LOR :—Refd. Manners v. Mew (1885), 54 L. J. Ch. 


Debts other than mortgage debts.|—See Sect. 5, 
ost. 
Effect of death of mortgagor.|—-See Sect. 7, post. 








SUB-SECT. 3.—LEGAL AND EQUITABLE MORTGAGE 
HELD IN SAME RIGHT. 

1704. First mortgage held in own right—Third 

mortgage held as trustee.|-—(1) None but a 
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bond fide purchaser of a puisne incumbrance, 
without notice of intermediate ones, can tack it 
to a prior. <A prior mtgee., who has an assign- 
ment of a third mtge. as a trustee only, cannot 
tack the two mtges. together, to the prejudice of 
intervening incumbrancers. 

(2) A mtge. may be tacked to a judgment.— 
oe v. PASKE (1740), 2 Atk. 52; 26 BK. R. 
429. 

1705. —-_—- Third mortgage held as executor. |— 
(1) The right of the first mtgee., with the legal 
estate, to tack as against mesne mtyees., does not 
cover a mtge. of the equity of redemption, coming 
to him as exor. 

(2) To postpone the first mtgee. on the ground 
of leaving the title deeds in the possession of the 
mtyor., the case must amount to fraud.— BARNETT 
v. WESTON (1806), 12 Ves. 130; 33 H. R. 50. 
$nnotations :—4s to (1) Refd. Garnham v. Skipper (1885), 

53 1. T. 9 As to (2) Apld. Colyer v. Finch (18586), 5 
H. lL. Cas. 905. Distd. Garnham v. Skippor (1885), 53 
L. T. 940. Refd. Howitt ». Loosomore (1851), 9 Hare, 
449; Northorn Counties of England Fire lusce, », Whipp 

4), 26 Ch. D. 482; Manners v. Mow (1885), 29 Ch. iD. 


725; Walker wv. Linom, [1907] 2 Ch. 104. Generally, 
Mentd. Frere v. Moore (1820), 8 Price, 475. 


ed 


SUB-SECT. 4.—LEGAL ESTATE GOT IN, 
A. In General. 
See, generally, Part XII., Sect. 1, sub-sect. 2, 


post. 

1706. Necessity for.) —-CLARKE v. ABBor (1741), 
Barn. Ch. 457; 2 Eq. Cas. Abr. 6063; 27 E.R. 
718, 

1707. Got in from trustee of mortgagor.|—— 
The trustee of a mtgor. is not entitled to avail 
himself of the legal estate for the purpose of 
altering the priorities of the mtgees. 

The owner of a farm mortgaged it in succession 
to three persons, the third mtgee. having no notice 
of the second mtge. By a deed made between the 
mtgor. & P., in order, as was recited, to stop a 
forced sale by the mtgees., the equity of redemption 
was conveyed to P. upon trust for sale, with power 
to postpone the sale & raise money, by mtge. or 
otherwise, to pay off the mtges., & the proceeds 
were to be held by P. upon trust to pay his costs 
& expenses, & after payment of the same & the 
mtges., to pay the residue to the mtgor. P., 
having notice of the second mtge., paid off the 
first & third out of his own moneys, & took a 
transfer of the benefit of them, & he subsequently 
got in the legal estate. Upon an action by the 
second mtgee. for redemption :—Held: P. acted 
as trustee for the mtgor. & he was not entitled to 
tack to the prejudice of the second mtgcve., but he 
was entitled te add his costs to his security.— 
LEDBROOK v. PASSMAN (1888), 57 L. J. Ch. 855 ; 
59 L. 'T. 306. 

1708. Covenant by trustee to stand possessed. |—— 
M. & his wife mortgaged to F. by indenture, 
wherein B. M.’s trustee of the mtged. premises, 
who had the legal estate covenanted to stand 
possessed, subject to a prior mtge., for securing to 
G. £2,900 & subject thereto, in trust for such 
persons as M. & his wife should appoint. M. & 
wife afterwards appointed, that K. should stand 
possessed, subject to the said first mtge. & subject 
to the sum of pounds, due to the repre- 
sentatives of F., in trust for securing to H., £1,200. 
Afterwards M. & wife appointed that B., should 
stand possessed, etc., subject to the first mtge. 
in trust for securing to T. the representative of F., 
the sum: of £2,714, due on the mtge. to F. for 
£2,900, & £2,162 duce to T. before the mtge. made 
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Sect. 2.—When right exists: Sub-sect. 4, A. & B.; 
sub-aect. 5, A. & B.; sub-sect. 6.) 


to H. which latter sum was composed of sums 
owing to him as exor. of F. & of another person, 
on notes & bonds & of sums due to himself on bonds, 
& the balance of an account, all of which were 
recited in the deed :—Held: (1) as the mtgees. 
had all equal equities, & neither had got in the 
legal estate, the incumbrances were available 
according to the priority of their several dates only, 
& they were entitled to no other preference inter 
se; (2) T. could not tack the two securities, so 
as to exclude the mesne mtge.; (3) the covenant 
to stand possessed was not equivalent to an assign- 
ment, or tantamount to getting in the legal 
estate, which, however, either of the mtgees., in 
this case, might have done, & thereby have obtained 
w priority.—FRERE v. MOORE (1820), 8 Price, 475 ; 
146 E. R. 1267. 

1709. Sub-mortgage from legal mortgagee.|— 
GRAHAM v. HORN, [1866] W. N. 166. 

Acquisition of satisfied term.]—Sec Sub-sect. 6, 
post. 

B. Pendente lite. 

1710. Secures priority.) —After a bill brought by 
a second mtgee. against the first & third mtgees. to 
discover incumbrances, the last mtgee. may get 
in the first incumbrance, & protect himself against 
the second.— HAWKINS v. TAYLOR (1687), 2 Vern. 
29; 23 EB. R. 628. 
Annotation :—Retd. Brace v. Marlborough (1728), Mos. 50. 

1711. .|} — A subsequent incumbrancer, 
though pendente lite, may buy in a prior mtge., 
which though satisfied, shall not be taken from 
him until all the money due to him on the sub- 
sequent incumbrance be paid him.—TURNER v. 
RICHMOND (1688), 2 Vern. 81; 23 16. R. 663. 
enone :—Refd. Metcalfo v. Pulvertoft (1813), 2 Ves. 





1712. -——-.]—-Puisne incumbrancer may pen- 
dente lile take in the first & gain a preference 
to a second by tacking the first to the third: but 
not if done after a decree & direction to settle the 
priorities ; for that would open a door to collusion 
between creditors. 

That a third incumbrancer having taken his 
security or mtge. without notice of the second 
incumbrance, & then being puisne taking in the 
first incumbrance, shall squeeze out & have 
satisfaction before the second, that equity is 
certainly established in general (LorD Hanp- 
WICKE, C.).—WoORTLEY v. BIRKHEAD (1754), 2 
Ves. Sen. 571; 3 Atk. 809; 28 BE. BR. 364. 
Annotations --— Retd. Willoughby +. Willoughby (1756), 


” Ves, Sen. 684; Jennings ». Jordan (1881), 6 App. Cas. 
698; Taylor v. Russell (1892), 61 L. J. Ch. 657. a 


17138. eee if -e| aes BRACE Vv. 
(DucHEss), No. 1701, ante. 
1714. .|—Third mtgee. buying in the first 
mtge. pendente lite shall exclude the second.— 
ROBINSON v, DavIsoN (1779), 1 Bro. C. C. 633 
ai aie naa ‘i 
-Innotations :—Reld. He Russell Je ? - 
(1871), L. R. 12 Kg. 78; Bailey a Warnes, [BUA] Lhe Qo. 
1715. ———.|—-Ez p. Knott, No. 1702, ante. 
ee —-—.]}— BATES v. JOHNSON, No. 1885, 
ost. 
1717. Latest time for getting in—Decree settling 
rua Ca v. BIRKHEAD, No. 1712, 
ante. 


MARLBOROUGH 








1718, ——- ——_.]—Ez p. Knorrt, No. 1702, ante. 
PART XI, SECT. 2, SUB-SECT. 5.—A. second. & was afte 
t. Whether absence of notice es- | to another person, 


sential.) —- Whore there were three 
mtges. on the same property, & the 


third was taken without notice of the 
rwards transferred 


obtained a conveyance to himself of 
the first mtge. :— Held: he could not 


MortTGAGE. 


SuB-SECT. 5.—NOTICE OF PRIOR INCUMBRANCE. 
A. At Time When Money Lent. 

ie ae Law of Property Act, 1925 (c. 20), 
s. 9 ; 

1719.. Absence of notice essential.) — ANON. 
(1676), Freem. Ch. 6; 22 E. R. 1020. 

1720. .|—ANON. (1680), 2 Cas. in Ch. 35 ; 
22 E.R. 834. 





1721. ——.| — Brace v. MARLBOROUGH 
(DucHEsS), No. 1701, anie. 
1722, ——.|—- BRoTHERS v. BENcE (1730), 


Fitz-G. 118; 94 E. R. 680. | 
1723. ——-.]|—MORRET v. PASKE, No. 1704, ante. 
1724. ——.|—A settled rule, that prior mtgee. 
may tack a judgment to his mtge., though subse- 
quent in time to a second mtgee., provided he 
has no notice of the second.—SHEPHERD v. TITLEY 
(1742), 2 Atk. 348; 26 E. R. 612. 


1725. ——.]—WoRrTLEY v. BInKHEAD, No. 1712, 
ante. 
1726. .|—A second mtgee. cannot, by giving 





notice to the first, prevent a third mtgee. from 

obtaining a priority over his security, if the latter 

advance his money without notice of the second 
mtge., & afterwards obtain the legal estate by 
buying up the first mtge. The third mtgee., being 

a purchaser for valuable considcration, is not 

bound by the notice to the first mtgee.— PEACOCK 

v. Burt (1834), 4 L. J. Ch. 33. 

Annotations :—Folld. Bates v. Johnson (1859), John. 304. 
Expld. West London Commercial Bank wv Reliance 
Permanent Bldg, Soc, (1885), 29 Ch. D. 954. Refd. Jones 
oe (1837), 8 Sim. 633; Taylor v. Russel], [1891) 1 


1727. .|—By a mtge. deed in 1843, deft. & 
his wife & two daughters joined in mortgaging 
to pltf. certain property, partly belonging to deft. 
& partly to his wife & daughters, to secure £5,600 
with a proviso that deft. & his property should be 
primarily liable for the amount, part of his pro- 
perty being subject to a mtge. for £400, which 
was assigned in 1844 to pitf. In 1849 deft. 
created a further charge upon his own portion 
of the property to pltf. for £700 :—Held: the 
latter charge for £700, must be postponed to such 
rights as the daughters of deft. had under the deed 
of 1843, in which they werc sureties for their 
father; & the daughters as such sureties had a 
right on payment to pltf. of £6,000 & interest to 
call for a transfer of all the securitics comprised 
in the mtge. of 1843. 

[Pltf.] when he took his future charge in 1849 
had full notice [of the rights of the daughters] & 
therefore he could only take subject to such 
rights as the daughters had acquired (ROLFE, 
V.-C.). BOWKER v. Buu (1850), 1 Sim. N. 8S. 
29; 20 L. J. Ch. 47; 16 L. T. 0.8. 503; 15 Jur. 
4; 61 E.R. 11. 

Annotations -—Consd. Farebrother +r. Wodehouse (1856) 


23 Beav. 18; Drew v. Lockott (1863), 32 Beav. 499 
Apld. Dawson v. Bank of Whitehaven (1877), 4 Ch. D. 639. 


1728. .|—Although a cause is heard on 
motion for decree the defence of purchase for 
value without notice must still be set up by the 
answer. Where, therefore, defts. merely stated 
by their answer that pltf. was a volunteer whose 
charge was invalid as against a subsequent pur- 
chaser for value:—Held: defts. could not in 
evidence raise the question of absence of notice 
of pltf.’s charge. 

There is no such general rule as that a ct. of 
equity will never assist a plitf. against a deft. who 








tack hie third mtge. to the first. 
MCMURRAY v. BURNHAM (1851), 2 Gr. 


289,—CAN. 
= -}—-STARK v. REID (1895), 
26 O. R. 257.--CAN. 


who thereupon 


Part XI.—TAcKING. 


is a purchaser without notice; & an incum- 

brancer for value of an equitable interest may 

successfully file a bill against a subsequent incum- 
brancer for vauec to have the priority declared & 
enforced. 

Every conveyance of an equitable interest is an 
innocent conveyance, that is to say, the grant of 
a person entitled merely in equity passes only 
that which he is justly entitled to, & no more. 
If, therefore, a person seised of an equitable estate, 
the legal estate being outstanding, makes an 
assurance by way of mtge. or grants an annuity, 
& afterwards conveys the whole estate to a pur- 
chaser, he can grant to the purchaser that which 
he has, viz. the estate subject to the mtge. or 
annuity & no more the subsequent grantee takes 
only that which is left in the grantor. Hence 
grantees & incumbrancers claiming in equity take 
& are ranked according to the dates of the securities 
& the maxim applies, Qui prior est tempore potior 
est jure. 

... It is well known that if there are three 
incumbrancers, & the third incumbrancer, at the 
time of his incumbrance & payment of his moncy, 
had no notice of the second incumbrance, then, 
if the first mtgee. or incumbrancer has the legal 
estate, & the third pays him off, & takes an assign- 
ment of his securities & a conveyance of legal estate, 
he is entitled to tack his third mtge. to the first 
mtge. which he has acquired, & to exclude the 
intermediate incumbrancer (LORD WESTBURY, C.). 
—PHILLIPS v. PHILLIPS (1862), 4 De G. F. & J. 
208; 31]. J. Ch. 321; 5 L. T. 655; 8 Jur. N.S. 
145; 10 W.R. 236, C. A. 

Annotations :—-Consd. Cave v. Cave (1880), 15 Ch. D. 639. 
Refd. Harphum v. Shacklock (1881), 45 L. T. 569; 
Manners v. Mew (1885), 29 Ch. D. 725. Mentd. Jee 
Imperial Rubber Co., Bush’s Case (1874), 22 W. I. 6&5 ; 
Kettlewell 7. Watson (1882), 21 Ch. D. 685; Iimmerson 
tw Ind, Coope (1886), 33 Ch. D. 323; Ind v HKmmerson 
(1887), 36 W. R. 243; Ind, Coope «. Emmerson (1887), 
12 App. Cas. 300; Clouttev. Storey, [1911] 1 Ch. 18. 

1729. |—Lacey v. INGLE, No. 1698, ante. 

1730. ---—.|—-Certain freehold property was 
twice mortgaged. The first mtge. was, after 
several transfers, finally transferred to D., who at 
the same time made a further advance on the same 
security. TD. had no actual knowledge of the 
second mtge., but the gentleman who acted as his 
solr. on the occasion of the transfer had become 
aware of the existence of the second mtge. when 
acting as solr. for one of the previous transferees 
of the first mntge.:—Held: as the solr. did not 
acquire his knowledge while acting as D.’s solr., 
PD. could not be held to have notice of the second 
mtge., & he was, therefore, entitled to tack his 
further charge to his first mtge—BULPETY 1. 
STURGES (1870), 22 L. I. 739; 18 W. KR. 796. 





B. At Time of Acquiring Legal Esiale. 

1731. Does not bar right to tack.|—Manrci v. 
LEE (1070), 3 Rep. Ch. 62; 1 Cas. in Ch. 162 ; 
21 EB. R. 729; sub nom. MARSH v. LEE, 2 Vent. 
3373 sub nom. ANON., Hard. 173, n. 

Annotations :-—Folld., Edmunds v. Povey (1683), 1 Vern. 187. 
Distd. Brace v. Marlborough (1728), Mos. 50; Wortley v. 
Birkhead (1754), 2 Ves. Sen. 571. Folld. Peacock v. 
Burt (1834), 4 L. J. Ch. 33. _ Consd. Jennings v. Jordan 
(1881), 6 App. Cas. 698. Refd. Titley v. Davies (1743), 
2 Y. & C. Ch. Cas. 399, n.; Bugden v. Bignold (1843), 
2 Y. & C. Ch. Cas. 377; Hopkinson ¢v. Rolt (1861), 9 
H. L. Cas. 514; Atherley v. Barnett (1885), 52 L. T. 736. 
1732. -] -- CockEs v. SHERMAN (1676), 

Freem. Ch. 13 ; 22 E. R. 1026, L. C. 

1738. .|—Thomas Matthews gave pltf. at 
different times three notes, one for £450, another 
for £250, & the last for £150, & expressed in each 
to be secured by mtge. on my Stoke-hal! estate : 
the drawer of the notes had before mortgaged the 
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same estate to deft.; pltf. takes in a prior mtge. 
to protect the sums lent upon the notes :—Held : 
there was nothing to differ this case from the 
common one & deft. shall be paid the money lent. 
upon the notes in the first place, as well as the 
money due on the assignment. of the prior mtge.— 
MATTHEWS v. CARTWRIGHT (1742), 2 Atk. 347; 
26 EK. R. 611. 


SUB-SECT. 6.—SATISFACTION OF MORTGAGE 
BEFORE KXERCISE OF RIGHT. 

1734. Acquisition of satisfied term ineffectual.:— 
BATES v. JOHNSON, No. 1885, post. 

1735. -}—(1) Some property was mortgaged 
to a building society, & afterwards to A. The 
mtgor. borrowed money from B. to pay off the 
building society, which was done on Sept. 4, & 
a receipt was indorsed on the mtge. Fourteen 
days afterwards, the mtgor. executed a new mtge. 
to B.:—Held: the legal estate vested, under 
6&7 Will. 4, ¢. 32,in A. & not in B. 

(2) If the legal estate is in the hands of a person 
who has no pecuniary interest, & who is therefore 
a bare trustee with duties to perform, the getting 
in of the legal estate does not alter the situation 
of the parties, & the fact of obtaining the legal 
estate under such circumstances does not give the 
person obtaining it the advantage of being able to 
tack his security to the legal estate. If it were 
otherwise, a trustee who had his legal estate 
might put it up for sale & sell it to the person who 
would give the largest sum for it (ROMILLY, M.R.). 
—DProssmer v. Rick (1859), 28 Beav. 68; 54 K. RR. 
291. 

-innotations :--.18 to (1) Folld. Pease 7. Jackson (1868), 3 


Ch. App. 578, n. (See 3 Ch. App. 581.) Refd. Sangster 
v. Cochrane (1884), 28 Ch. DD, 298. 
the S. 


1736. -——.]-—-Land was devised to 
trustees in strict settlement, the trustees, who 
were devisees to uses, having powers of sale & 
mtge. & as incidental thereto power to revoke the 
uses declared by the will. The trustees made a 
legal mtge. of the land with other property & 
afterwards sold the land to T.. without notice of 
the mtge., which appeared to have been forgotten, 
& handed the title deeds to him. T. showing a 
forged title mortgaged the land to pltfs., who 
believed they thereby acquired a good legal mintge., 
& handed the forged tithe deeds to them. T. 
then made another mtge. showing the true title 
to the deft., who also though he had a legal 
mtge. & handed the genuine title deeds to him. 
Neither pltfs. nor deft. had at the date of their 
respective mtges. any notice of the prior legal mtge., 
& deft. had no notice of pltfs.’ mtge. Afterwards 
deft. discovered the existence of pltfs.’ mtge. & 
of the prior legal mtge., & thereupon induced the 
legal mtgees. to release the land from their mtge., 
the remaining property being sufficient for their 
security, & to reconvey the legal estate by a 
voluntary decd to the S. trustees on the express 
condition that the latter should immediately 
thereafter convey the legal estate to deft. This 
the S. trustees accordingly did, having at the time 
notice of pltf.’s mtge. Pltfs. having brought an 
action as first equitable mtgees. to establish their 
priority over the second equitable mtgee. :—Held: 
there was nothing to show that the second equitable 
mtgee. had acted inequitably in getting in the legal 
estate ; there was no equity which prevented him 
from availing himself of its protection; & he was 
entitled to priority over the first equitable mtgee. 

An equitable mtgee. who has advanced money 
without notice of a prior equitable mtge. may gain 
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Sect. 2.—When right exists: Sub-sect. 6. Sects. 3, 4 
& 5: Sub-sects. 1,2 & 8, A. & B.; sub-sect. 4.] 


priority by getting in the legal estate unless the 
circumstances are such as to make it inequitable 
for him to do so, as would be the case, for example, 
if the legal estate were held upon express trust or, 
according to recent authorities, if it were vested in 
a satisfied mtgee. (LORD MACNAGHTEN).—TAYLOR 
vy. RUSSELL, [1892] A. C. 244; 61 L. J. Ch. 657 ; 
66 L. T. 565; 41 W. R. 48; 8 T. L. R. 463; 36 
Sol. Jo. 379, H. L. 


Annotations :—Refd. London & County Banking Co. v. 


Goddard, [1897] 1 Ch. 642; Taylor v. London & County 
ree Co., London & County Banking Co. v. Nixon, 
{[1901] 2 Ch. 231. Mentd. Powell v. London & Provincia] 
Bank, (1893] 1 Ch. 610. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 04 (8). 

1787. Mortgagee by way of trust for sale & pay- 
ment of debt.|—-The owner mortgaged first to A., 
secondly to B., & he then conveyed to C. in trust 
to sell & pay A. & a debt due to D., & another due 
to C., & the residue to the owner. C., who had 
no notice of B.’s mtge., afterwards got a transfer 
of A.’s mtge., & with it the legal estate :—J/eld: 
©. was entitled to tack the third charge to the 
first mtge., & exclude B.—SPENCER v. PEARSON, 
PEARSON v. SPENCER. (1857), 24 Beav. 2663 58 
E. R. 860. 


Annotation :-—Consd. Ledbrook v. VPassman (1888), 57 
ye J. Ch. 855. 


Transferee of building society mortgage.|—-Scc 
BUILDING Socirrirs, Vol. VII., pp. 481, 482, Nos. 
163-166. 


Sect. 4.— AGAINST WHOM RIGHT AVAILABLE. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 04. 

1788. Tenant in elegit.|.—A mtgec., although 
without notice of any writ of elegit having been 
issued, is not entitled to tack a subscquent charge 
to his first mtge. on redemption by the tenant by 
elegit.—-CHAMPNEYS v. BURLAND (1870), 23 L. 'T. 
684; 19 W. R. 1483; on appeal (1871), 19 W. ht. 
9138, L. JJ. 

1739. Assignee in bankruptcy.|—SHARPNELL v. 
BLAKE (1737), 2 Eq. Cas. Abr. 608 ; 22 KH. R. 506; 
sub nom. SHRAPNELL v. BLAKE, West temp. Hard. 
166, L. C. 

1740. --——- Mortgage subsequent to act of bank- 
ruptcy.])—Mtgee. not permitted to tack as against 
assignecs in bkpcy. a mtge. subsequent to an act 
of bkpcy., though without notice, & previous to 
the commission ; & though he had the legal estate. 
—Ex p. LERBERT (1806), 13 Ves. 183; 33 K. R. 
2638, L. C. 

1741. ——— No execution issued on judgment at 
time of bankruptcy.|—First & second mtgecs. ; 
the mtgor. a bkpt. The first mtgee. entitled to 
tack a subsequent judgment, docketed, though no 
execution had issued, at the time of the bkpcy.— 
ara v. HARRIS (1810), 16 Ves. 397; 338 E. R. 

Persons entitled after death of mortgagor.) — 
See Sect. 7, post. 





PART XI. SECT. 3. 


bh. Representatives of deceased mort- 
gagee.}-—-HYMAN te. Roots (1863), 10 


Gr. 340.—CAN. moneys 


PART XI. SECT. 5, SUB-SECT. i. 


1742i. Whether right totack available.) 
-—-A municipal treasurer gave to the 
municipality a mtge 
coming to 


MorTGAGE. 


Tacking debts not secured on land against mort- 
gagor.|—Sce Sect. 5, post. 


Sect. 5.—DEBTS OTHER THAN MORTGAGE 
DEBTS. 


SuB-sECT. 1.—SIMPLE CONTRACT DEBTs. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 94. 

1742. Whether right to tack avalilable.| — Bill 
to foreclose if principal & interest, & a debt upon 
simple contract be not paid on sucha day: decreed 
accordingly ; but not the debt on simple contract. 
—NEWBY v. CoOPER (1678), Cas. temp. Finch, 379 ; 
23 E. R. 208. 

1748. .|\—Onc pawns jewels to A. & after 
borrows £50 more of A. on @ promissory note. 
He shall not redeem the jewels without paying 
also the money on the note.—DEMAINBRAY v. 
METCALFE (1715), 2 Vern. 691 ;. 1 Eq. Cas. Abr. 
324; Gilb. Ch. 104; Prec. Ch. 419; 28 E. KR. 
1048, L. C.3; subsequent proceedings, 2 Vern. 698, 
L. C. 

Annotations :—Consd. Fz p. Deeze (1748), 1 Atk. 228; 
Jones v, Smith (1794), 2 Ves. 372. Distd. Adams v. 
Claxton (1801), 6 Ves. 226. Refd. Meliorucchi & Royal 
Exchange Assce. (1728), 1 Eq. Cas. Abr. 8; Archer d. 
Hankey wv. Snapp (1738), Andr. 341; Re Matthews, 
kx p. Ockenden (1754), 1 Atk. 235. Mentd. Olive v. 
Smith (1813), 5 Taunt. 56; Young v. Bank of Bengal 
nT Deac. 622; Donald vw. Suckling (1866), L. R. 1 

3. 585. 


1744. PARKER (1843), 7 
Jur. 844, 

As against heir.]— See Sect. 7, sub-sect. 1, post. 

As against devisee.|—See Sect. 7, sub-sect 2, 
post. 

As against creditors.|—See Sect. 1, sub-sect. 3, 
post, 








-|\—THOMAS 2. 


SUB-SECT. 2.—-BOND DEBTs. 

oe now, Law of Property Act, 1925 (c. 20), 
s. 94. 

1745. No right to tack against mortgagor.|— 
Mtgee. lends more money to the mtgor. on bond. 
Mtgor. shall not redeem without paying the bond 
debt, as well as the mtge.—BAXTER v. MANNING 
(1684), 1 Vern. 244; 23 HK. R. 441. 

Annotation :—Refd. Jones v. Smith (1794), 2 Ves. 372. 

1746. .|—Mtgor. who borrows more money 
from the mtgee. on his bond, shall redeem without 
paying the bond debt ; but his heir cannot, neither 
can the devisee of the equity of redemption, since 
the statute against fraudulent devises.—CHALLIS 
v. CASBORN (1715), Prec. Ch. 407 ; 1 Eq. Cas. Abr. 
325; Gilb. Ch. 96; 24 EB. R. 188, L. C. 


-{nnotations :-—Refd. Jones v. Smith (1794), 2 Ves. 372. 
Mentd. Kidney v. Coussmaker (1806), 12 Ves. 136. 


1747, -]—(1) Under Real Property Limita- 
tion Act, 1833 (c. 27), s. 42, & Civil Procedure 
Act, 18338 (c. 42), 8. 3, a mtgee. of land, whose 
mtge. debt & interest: are secured also by a bond 
or covenant, is entitled in a foreclosure suit to 
charge the mtged. estate with the full arrears of 
interest accruing on the mtge. debt, within 
twenty years before the institution of the suit. 

(2) The price of redeeming the mtged. premises 
is the same in a suit by the mtgor. to redeem as 
it. would be in the like circumstances in a suit by 
the mtgee. to foreclosure. 








taking an account in a suit to redeem : 
—Held: the municipality could not 
tack a simple contract debt due to them 
by pltf. before the execution of the 

tge.—F RRGUBON v. FRONTENAC (1874), 


‘ ure the | 
21 Gr. 188.—CAN. 


to sec 
his hands. On 


Part XI.—Tacxrina. 


(3) If the debt & interest are 


six years’ arrear of interest, 
P : ri ) A gt cannot 
edt in his mtge. in a suit against the mtgor. 
himself (WicRam, V.-C.).—Du VIGIER vv, t 
(1843), 2 Hare, 326 ; 
67 BH. R. 184, 
Annotations :—As to (1) A 
tai ‘Shaw econ nRON (1 
: v. y 
v. Lane (1862), 3 Git, Ger a Dingle a 
Dingle, [1899) 1 Ch. 726; Re Lloyd, Lloyd 1, 


Sm. 412; 


Sinclair v. Jackson (1853), 17 Beav. 405. 
Blower v. Blower (1858), 32 L. T. O. 8. 19 


1748. As against creditor.|—Bond not to be 
against creditors.—HAMERTON 


tacked to a mtge. 
v. ROGERS (1792), 1 Ves. 513; 30 E. R. 464. 
-—— After death of mortgagor.|——See Sect. 7, 
sub-sect. 3, post. 
As against heir.]—See Sect. 7, sub-sect. 1, post. 
a against devisee.]— See Sect. 7 » Sub-sect. 2, 
ost. 
= As against assignee 
Sect. 7, sub-sect. 4, post. 
Recovery of interest beyond penalty of bond.|— 
See Bonnps, Vol. VII., p. 217, Nos. 502-594, 





SUB-SECT. 3.—JUDGMENT DERTS. 
A. Mortgagee Tacking Subsequent Judgment 
Debt. 


See, now, Law of Property Act, 1925 (c. 20), 
S. ° 

1749. Whether right available.|—Third mtgec. 
without notice at the time of his mtge. buys in 
the first incumbrance, being a satisfied judgment. 
He shall have the benefit of it.—KEpmuNps v. 
POvEY (1683), 1 Vern. 187; 23 B. R. 404. 
Annotation :—Consd. Brace v. Marlborough (1728), 2 

>, Wma. 491. 


1750. : 
years, ae it, & then becomes indebted, 
first by statute, & afterwards by judgment, & 
dies. 
the equity of redemption of the term.— MORGAN v. 
SHERRARD (1684), 1 Vern. 293; 25 E.R. 477; 
sub nom. ANON., Freem. Ch. 90. 

1751. .|—A. mortgaged to LB. in trust for 
C., & then confessed judgment to D., & afterwards 
mortgaged again to C.: the judgment creditor D. 
was allowed to redeem on payment of the first 
mtge. only.—ANoN. (1690), Freem. K. B. 381; 
Freem. Ch. 331; 89 E. R. 246. 

1752. -] — BRACE v. 


(DucHEss), No. 1701, ante. ; 
1 -]|—SHEPHERD v. TITLEY, No. 1724, 
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ante. 
1754. -]}—Prior mtgee. may tack a subse- 


quent judgment; but a prior judgment creditor 
obtaining a subsequent mtge. cannot. A prior 
mtgee., however, cannot tack a bond debt against 
the mtgor., his assignee of the equity of redemp- 
tion, or creditors ; seep he ey as ee 
mtgor.’s heir, to prevent a circuity.— JACKSON v. 
Lanccons (1755). 2 Ves. Sen. 662; 28 E. KR. 422, 
L. C 





‘Annotation :—Refd. Adams v. Claxton (1801), 6 Ves. 226. 
1755. jJ|—Ez p. Knotr, No. 1702, ante. 
1756. ———.]—-BAKER v. HARRIS, No. 1741, ante. 





treat 


PART XI. SECT. 5, SUB-SECT. 3.—A. 
e 

as visee held not entitled to 
Bee tie nites. without also paying a 


secured only b 
the mtge., the mtgee. is entitled to no more than 


in general tack a bond 


LEE 
12 L. J. Ch. 345 ; 7 Jur. 299; 


Const Hound >. Hoi aes hot 1852) 
; Dingle v. Coppen, Gone 
11803] 1 Ch. 385. Refd. Hunter e. Nockolds ( 1850), 1 Noe 
ee Refd. Pile v. Pile (1875), 23 W. R. 440, Gencratiy, 


of redemption.] — See 


A man possessed of a term for 


The judgment shall be first. satisfied out of 


judgment held by the owner of the 


mniee: pee the mer: 
4 7 4 ‘ A su as e Regis 
a ee ti te. | forbldeeo MoDaten of Fenecn (1870), | 


17 Gr. 533.—CAN. 
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1757. Right of executors of first mort- 
gagee.|—-Mtgee., by demise, enters up judgment 
against the mtgor. on another debt, & dies. His 
exors. take, from the mtgor., a memorandum, 
empowering them to hold the title deeds of the 
mtged. property as a security for a part of the 
judgment debt in addition to the original mtge. 
debt :—Held: on the mtgor. becoming bkpt., 
the exors. might, as against a second mtgee., tack 
the whole of the judgment debt to the mt e.— 
Re Squisz, Ex p. Cox (1842), 2 Mont. D. & De G. 
486, Ct. of R. 

1758. —-—— Against assignee of equity of re- 
demption.)—A. mortgaged leasehold property to 
B. in 1839. In 184] A, assigned his equity of 
redemption to C., which assignment was registered 
on Sept. 23, but no actual notice of that assign- 
ment was given to B. until Dec. 11, 1841; at 
which time B. had obtained a judgment against 
A., in Michaelmas Term, 1841, which judgment 
was signed but not registered Dec. 10 :—Held: B. 
was not entitled to tack his judgment as against 
enon v. PETTIT (1844), 2-1. T. O. S. 438 ; 

Jur, 209. 





B. Judgment Creditor Tacking Subsequent 
Mortgage. 
See, now, Law of Property Act, 1025 (c. 20), 

s. 4. 

1759. Whether right available.}—Wriantr v. 

Pinuina, No. 1700, ante. 

1760. -———.] -— BRACE v, 

(DucHEss), No. 1701, ante. 

1761. -———.]-—-AlLEN tv. PaPwortH (1731), 1 

Ves. Sen. 163; 27 E.R. 958, L. C. 

Annotations :--Mentd. Hulme v. Tenant (1778), 1 Bro. C. C. 
16; Johnson v. Gallagher (1861), 3 De G. FL & J. 404 : 
Shattock v, Shattock (1866), 14 L. 1. 4525 Fe Armstrong, 
fur p. Gilehrist. (1886), 17 Q. B.D. 521, 


1762. -]—Where a first incumbrancer by 
judgment, has likewise a mtge., though there is 
another judgment. prior to the mtge., yet if the 
mtgee. had no notice of it, the ct. will not direct 
a sale of the estate in favour of creditor upon the 
second judgment, unless he will pay off principal 
& interest both of the first judgment & mtge.— 
SMITHSON v. THOMPSON (1739), 1 Atk. 520; 26 
BK. R. 329, L. C. 


MARLROROUGH 





17638. --.—.] —Morret , Paskr, No. 1704, ante. 
1764. - -—.]---JACKSON v7. LANGFORD, No. 17654, 
ante. 


1765. --- .-.|—-Ea p. KNorr, No. 1702, ante. 

1766. ---- --.|~~A_ bill was filed by a judgment 
creditor, which, as such, could not be sustained, 
but pending the suit he got in a mtge. & claimed 
the benefit of it by amendment :—-Held:  pltf, 
could not support his suit by this supplemental 
title. —-GODFREY v. TUCKER (1863), 33 Beav. 280 : 
3 New Rep. 20; 33 L. J. Ch. 559; 9 Jur. N.S. 
1188; 12 W. RR. 3833 55 BK. OR. 3875: sub nom. 
GODFREY v. SACKEK, GODFREY v. TUCKER, 9 
I. T. 350. 


ere ee nena 


SUuB-sECT. 4.—OTHER DEBTS, 
See, now, Law of Property Act, 1925 (c. 20), 


8. 04. 


1767. Interest due on mortgage—Only recover- 


able under covenant by reason of Statute of Limi- 
tations.|/—-Mtgee., 


notwithstanding the interest 
mtged. is reversionary, can only recover six years’ 








AEE ne aN ace tne te meatal OL 21 Rte eS mare 
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Sect. 5.—Debts other than mortgage debts: Sub-sect. 
4. Sect. 0: Sub-sects. 1 & 2.) 


arrears of interest as against the land mtged., 
although he may recover twenty years’ arrears 
on the covenant to pay. 

The interest on money secured by intge. of land 
& by covenant being sixteen years in arrear, the 
mtgee. filed his bill of foreclosure against the heir 
of the mtgor., raising no question of liability on 
the covenant or of any right of tacking. A decree 
was made to take an account of what was due 
on the mtge. Under the statutes limitation 
twenty years’ arrears could be recovered on the 
covenant, but six only as against the land. The 
master refused to allow pltf. to tack his two claims : 
—Held: he was right. 

Qu.: whether the right to tack in such a case 
would be different in a suit for foreclosure, from 
what it is in a suit for redemption. 

The point now sought to be made out is, that 
the original mtgor. being liable, on covenant, 
to pay the mtge. debt & interest, unrestricted to 
six years’ interest, the mtgee. is entitled to tack 
what could be recovered on the covenant to what 
is due on the mtge. securities, as restricted by 
Statute of Limitations (Romitiy, M.i.). —- 
SINCLAIR v. JACKSON (1853), 17 Beav. 405; 1 
W. RH. 400; 51 BE. R. 1090. 

Annotations :—Consd. Dingle ». Coppen, Coppen v. Dingle, 


[1899]1Ch. 726. Refd. Smith », Hill (1878), 9 Ch. D. 143 ; 
dte Lioyd, Lioyd ». Lioyd, 1903] 1 Ch. 385. 


1768. Purchase-money paid in ignorance of 
mortgage.|—I’., the lessee of certain premises, 
mortgayed them to H. for the whole term wanting 
one day. He remained in possession, & some time 
after the mtge. agreed to sell the whole term to 
B., & delivered copies of his title deeds, promising 
to furnish the originals as soon as one should be 
re-executed. B. allowed a considerable time to 
elapse, & paid great part of the purchase-money 
without requiring the original deeds; but subse- 
quently, before completion, he learnt that P. had 
deposited them with H., & had also before the 
agreement for sale, deposited with A. two worth- 
less deeds, purporting to be the original deeds, by 
way of securing a running account. After the 
notice of the agreement, A. took an assignment of 
P.’s property, including the leasehold. B. bought 
in H.’s intge. :-——Held: (1) B. was entitled to tack 
the sums he had paid for purchase-money to the 
mtge. debt, & also to hold the property as security 
for sums laid out by him on improvements ; 
(2) B. was not. guilty of such gross negligence as to 
fix him with notice of all he might have learnt by 
inquiry ; (3) on A.’s receiving notice that P. had 
parted with his right to redeem, he was no longer 
bound to appropriate payments by P. to the 
extinction of the debt secured by the deposit of 
deeds.—_ HI PKINS v. AMERY (1860), 2 Giff. 292; 
3L. T. 58; 6 Jur. N.S. 1047; 8 W. R. 360; 66 
K, R. 122, 

1769. Costs of defence of action on covenant-— 
Executor of surety to mortgage.|-——xor. of a 
person, who had joined as surety in a mtge., 
unsuccessfully defended an action on the covenant 


MORTGAGE. 


in the mtge., & was compelled to pay the debt :~- 
Held: as against a second mtgee., he could not 
tack the costs of such defence to the first mtge.—- 
SouTH v. BLOXAM (1865), 2 Hem. & M. 457; 5 
New Rep. 506; 34 L. J. Ch. 369; 12 L. T. 204; 
J) Jur. N.S.319; 71 E.R. 541. 


Annotations :—RefZ. Dixon vt. Steel, [1901] 2 Ch. 602. 
Mentd. Re Toogood’s Legacy Trusts (1889), 61 L. T. 19. 


Srcr. 6.—FURTHER ADVANCES. 
Sun-skct. ].—WHAT CONSTITUTES A FURTHER 
ADVANCE. 

See, now, Law of Property Act, 1925 (c. 20), 
8. 94. 

1770. Subsequent advance on promissory note. |]— 
DEMAINBRAY ¥. METCALFE, No. 17438, ante. 

1771. .|-—Equitable mtgee. by deposit of 
title deeds will not be allowed to tack to the sum 
secured a further advance of moncy to a party who 
became entitled to the estate, unless it satisfactorily 
appear that it was intended such further advance 
should form part of the mtge. security. Where the 
affidavit in support of the claim showed that such 
further advance was secured by a promissory note 
alone, the only declaration of the ct. was, that 
the amount’ of the equitable mtge. was limited to 
the sum first advanced.—NEWBURGH (EARL) Uv. 
Moron (1850), 16 L. T. O. S. 482; 15 Jur. 166. 
Annotation :-- Mentd. Mellor v. Porter (1883), 25 Ch. 1). 158. 


1772. Purchase-money secured upon premises— 
Further advance for building purposes.|—Testator 
devised certain building land to trustees for sale, 
& declared that they might make such agreements 
with the purchasers thereof, as to the forbearance 
of payment of the purchase-moncy, & to advance 
such sums for the purpose of assisting the pur- 
chasers, in building or otherwise, in the manner 
he had been accustomed to do. Testator was in 
the habit of allowing the purchase-money to remain 
secured upon the land; & also subsequent 
advances, made by him to assist the purchasers in 
building; & had dealt with bkpts. upon this 
system. After testator’s death, bkpts. purchased 
a piece of land from the trustees, leaving the pur- 
chase-moncy secured upon the premises; sub- 
sequently, the trustees advanced £600 to them for 
building, but took no security for it:—Held: 
upon the bkpcy. of the purchasers, the trustees 
were equitable mtgees., as well for the advances 
as for the purchase-money.—Re BAKER & HARLEY, 
Ee p. LINDEN (1841), | Mont. ID. & De G. 428; 
10 Ih. J. Bey. 223; 5 Jur. 57. 

1773. Agreement to make sum a further advance 
—Not acted on.|—The facts are few & simple. 
B. mortgaged an estate, of which he was owner, 
to the sisters of I*., for £500. This was the money 
of pltf.; nothing but the legal interest was in his 
sisters as trustees. F. afterwards, having a 
further demand on B. for £130, applied for pay- 
ment, stating that he was sadly in want of money, 
& that he must apply to M., or get it from his 
sisters, who must add it to their mtge. That was 








afterwards contracted to release to the 
intgee., & the latter, having no notice 
of the prior conveyance, paid the mtgor. 
some part of the consideration that he 
had contracted to give for the release : 
-~Held: he was entitled to tack what 
he had so paid to his mtgo. debt.— 
GORDON v. LOTHIAN (1851), 2 Gr. 293. 
—CAN. 


d. Assessment payable by  mort- 
gayor.J—Where a mtgee. In possession 
pays the assessinent. on the mitged. 


land which was payable by the mtgor., 
he has a right to tack on the amount so 
paid to his mtge. debt. —KaMaya NalIk 
tv, DEVAPA RUDRA NAIK (1896), I. L. R. 
22 Bom. 440.—IND. 


PART XI. SECT. 6, SUB-SECT. 1. 

e. Within Transfer of Property 
Act.}—Where a mtge. was to secure 
further advances, any advance when 
made after another mtge. was granted 
becomes a subsequent advance within 


Transfer of Property Act, s. 80.— 
IMPERIAL BANK OF INDIA v. U. Ral 
Gyaw Tuu & Co., Ltn. (1923), I. L. R. 
1 Ran. 637.—IND. 

{. Goods.}—A co. gave a mtge. to 
secure an amount advanced to it by 
several persons jointly, & further 
advances. Afterwards one of the 
mtgees. delivered certain goods to the 
co. upon the other mtgees. & the co. 
(b resolution) agreei that tLe 
delivery of the goods should be treated 


Part XI.—Tackinc. 


acceded to. B. agreed to the proposal 
the debt to the sisters’ mtge. eB at ne ae 
done upon that; there was no application to the 
sisters to advance the money. At the expiration 
of a month, a writ was issued for this money. I do 
not understand on what principle it is attempted 
to tack this debt to the mtge. If pltf. had said 
his object was security, it is possible, nay probable, 
that B. would have agreed it; but that will not 
justify me in converting one proposal into another. 
I think it was of the very essence of the contract 
that the money should have been advanced bv the 
sisters. How can it be said that this is not of the 
essence of the contract, when it is the verv con- 
sideration? It was a proposal, a proposition, & 
nothing was done upon it. There is no reason 
why the second sum should be tacked (LORD LYND- 
HURST, C.).—FRAMPTON v. CANNAN, FRAMPTON 
v. WHITMORE (1843), 2 L. T. O. S. 165, L. C. 
1774. Mortgage to secure present ‘‘ & future 
advances ’’—Mortgagor becoming indebted to mort- 
gagee for costs.|—Mortgage by N. to R.. a solr, 
to secure present & future advances, with sub- 
sequent registered judgment in favour of S.. 
without notice of the mtge. N. became indebted 
to K. for costs :-~Held: those costs were not 
bond fide advances, & upon 8. redeeming R., the 
latter was not entitled to have those costs included 
in the account.—SiAw +. NEALE (1858), 6 
LH. Ju. Cas. 581; 27 1. J. Ch. 4445 31 L. T. O.S. 
190; 4 Jur. N.S. 695; 6 W. R. 635; 10 E.R. 
1422, H. lu; revsq. (1855), 20 Beav. 157. 
Annotations :— Refd. Beavan v. Oxford (1855), 6 De G. M. 
& G. 492; Hopkinson vv. Rolt (1861), 9 H. L. Cas. 414: 
Menzies v. Lightfoot (1871), L. R. 11 Eq. 459. Mentd. 
Turner v. Letts (1855), 20 Beav. 185: North v. Stewart 
(1890), 15 App. Cas. 452: Briscoe rv. Briscoe, [1892] 
3 Ch. 643; Re Knight, Knight ». Gardner, [1892] 2 Ch. 
368; Meguerditehian +r. Lighthound, 11917] 2 K. B. 29s, 


SUB-SECT. 2.—RIGHT TO TACK, 
See, now, Law of Property Act, 1925 (¢. 20), 
8.94; Land Registration Act, 1925 (c. 21), 8. 30. 
1775. Whether further advances may be tacked- 
Made after notice of subsequent incumbrance 
Second mortgagee also having notice of first 
mortgage.|—GoRDON v. GRAHAM (1716), 2 Inq. 
Cas. Abr. 598; 7 Vin. Abr. 52, pl. 33° cited in 
9) H. L. Cas. at J?- 2 1 3 22 E. hR. a02, L. C. 
Annotations :—Consd. Shaw vr. Neale (1858), 6 H. L. Cas, 
581.  Expld. Hopkinson v. Rolt (1861), 9 H. L. Cas, 514, 
Consd. Menzies v. Lightfoot (1871), L. Re. 11 Bq. 449. 
Refd. London & County Banking Clo. ». Ratcliffe (PSS1), 
6 App. Cas. 722; Bradford Banking Co. ». Briggs (1885), 
29 Ch. D. 149; West v. Williams, (1898) 1 Ch. 488. 
1776. ——- —--.|—Where a imtge. is 
executed to secure present & future advances to 
a specified amount made & to be made by A., & 
afterwards B., with notice. advances money, & 
then A., with notice of B.’s mtge., advances 
further sums within the amount specified in his 
first mtge., A. is not entitled to priority over B. 
in respect of such further advances made with 
notice of B.’s mtge.—HOPKINSON 1. Rot (1861), 
0H. lL. Cas. 514; 34 L. J. Ch. 468; 5 L. T. 90; 
7 Jur. N.S. 1209; 9 W. R. 900; 11 E.R. 829, 
H. 1.3 affg. 8S. C. sub nom. Rout v. HOPKINSON 
(1858), 3 De G. & J.177, L. C. | 
Annotations :-—Apld. Daun ». City of London Brewery Co, 
(1869), L. R. 8 Eq. 155; Menzies vr. Lightfoot (1871), 
L. R. 11 Eq. 459; London & County Banking Co, vr, 
Ratcliffe (1881), 6 App. Cas. 722. Consd. Bradford Bank- 


ing Co. v. Briggs (1886), 12 App. Cia. 24. Union 
Bank of Scotland +. National Bank of Scotland (15386), 





as a further advance under the mtge. 
to the extent of their value. In liquida- 
tion proceedings :—Jield: there had 


been « valid further wmdvance to the 
extent of the value of the goods, which RLY ( 
was secured by the mtge.—He Goop | L. HK. ~°5.— 
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12 App. Cas. 53: West 0. Williams, [1899] 1 Ch. 132: 

Hughes v. Britannia Permanent Benefit Bldg. Soc., [1906] 

2 Ch. 607. Consd. Deeley v. Lloyds Bank, (1912) A. C. 756. 

Refd. Hipkins v. Ame (1860), 2 Giff. 202; Bolding v. 
Lane (1863), 1 De G. J. & Sm. 122 ; Burgess v. Eve (1872), 
L. R. 13 Eq. 450; Dawson v. Bank of Whitehaven (1877), 
4 Ch. ‘D. 639; Miles v. New Zealand Alford Estate Co. 
(1885), 54 L. J. Ch. 1035; Newfoundland Government v. 
Newfoundland Ry, (1888), 13 App. Cas. 199; Parkinson 
v. Wakefield (1889), 5 T. L. R. 562; The Benwell Tower 
(1895), 72 L. T. 664; Re Morris, Mayhew v. Halton, 
[1922] 1 Ch. 126. Mentd. Jones rv. Consolidated Invest- 
ment & Assce. Co. (1858), 28 L. J. Ch. 66; Anderson t. 
Morice (1876), 1 App. Cas. 713; Rainford v, Keith & 
Blackmore Co., [1905] 1 Ch. 296; Mackereth v. Wigan 
Coal & Iron Co., [1916] 2 Ch. 293. 

1777. - —-— -—-— Usage in public-house 
trade.|—In 1858, a publican deposited the lease of 
his public-house with defts., a firm of brewers, 
with a memorandum stating that the deposit was 
to secure payment of a sum of £200, as well as 
any other sums in which the depositor might 
become indebted to the brewers on any account, 
not exceeding £500. The brewers, in July, 1865, 
made the publican a further advance of £100. 
Four days after, the publican signed to pltfs., 
a firm of distillers, © memorandum, whereby he 
declared that the documents deposited with the 
brewers should, subject to the brewers’ charge, be 
a security to the distillers for a sum of £120 then 
due, & all other sums that might thereafter become 
duc, to the distillers. Notice of this second equit- 
able mtge. was on the same day given by the dis- 
tillers to the brewers. After the date of this 
notice the publican became indebted to the 
brewers in a further sum of money, the price 
of beer supplied to the publican. The brewers 
claimed to be entitled, by virtue of a custom in 
the trade between brewers & publicans, to add 
this further sum to the amount secured by the 
deposit. of the lease, in priority to the distillers’ 
charge: —Held: the alleged custom was bad in 
law for want of mutuality, & for want of defined 
limits; &, further, that if was imperfectly sup- 
ported by the evidence. Consequently, the case 
of brewers & distillers formed no exception to 
the rule as to first & second mtgees. laid down in 
Hopkinson v. Rolt, No. 1776, ante.-—DAUN v. CIty 
OF LONDON Brewery Co. (1860), I. . 8 Hq. 155 
381. 53.Ch. 450; 20 L.'T. 6013 338.0. PP. 5475 17 
W.. RK. 663. 

a olga :--—Consd. Menzies +. Lightfoot (1871), L. R. 11 
oq. dog. 
1778, ---- - - --- «= +.) -The lessee of a 

public-house in London executed at the public- 

house, & at the time of entering into possession 
thereof, a mtge. of his lease in favour of the brewer 
by whom the house was supplied with beer, to 
secure a sum already advanced, & future advances 
not to exceed in the whole a given sum. At the 
same time & place he charged the lease, subject 
to the security already given, to the brewer, with 
the repayment to the distiller who supplied the 
house with spirits of an advance made by him. 

The mtyge. & charge were both executed in the 

presence of the solrs. of the brewer & distiller, & 

the Jatter there & then gave to the former a 

formal notice of the charge in favour of his client. 

Afterwards the publican became indebted to the 

brewer for the price of beer supplied to the house. 

The Jease having been sold to the brewer under a 

power of sale in his mtge. :——Held : in the absence 

of any express agreement, the distiller was entitled 
to be repaid his advancement out of the purchase- 
money in priority to the debt which had been 
incurred to the brewer subsequently to the time 





Hore PRoOVHIETARY, LTp., Ar p. 
HURLEY (LIQUIDATOIR) (1905), 24 N. Z. 
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6.—Further advances: Sub-sect. 2. Sect. 7: 
Sub-sect. 1.] 


when notice was given to him of the distiller’s 
charge; & this Melek was not affected by a 
custom of trade alleged to exist between publicans, 
brewers, & distillers in London.—MENZIES v. 
LIGHTFOOT (1871), L. R. 11 ie 450; 40 L. J. Ch. 


561; 241L. T. 695; 19 W. R. 578. 
Annotation :—Refd. Union Bank of Scotland v. National 
Bank of Scotland (1886), 12 App. Cas. 60, n. 


1779. .|—Sish v. Hopkins (1730), 
Amb. 794; 27 EH. R. 505, L. C. 

1780. .|—A. mtges. an estate to B., 
to secure future advances. He then mtges. the 
same property to C., who gives notice of his security 
to B. Qu.: whether the rights of B. under his 
mtge. security are affected by the transaction 
between A. & C.—JOHNSON v. BOURNE (1843), 2 
Y. & C. Ch. Cas. 268; 7 Jur. 642; 63 EB. R. 118. 
Annoation :—Consd. Hopkinson v. Nolt (1861), 9 H. L. Cas. 

5 

















1781. ———.]—Suaw v. NEALE, No. 1774, 
ante. 
1782. —— -]——The owner of land, after 





depositing the title deeds with a bank as security 
for all sums then or thercafter to become due on 
the general balance of his account with the bank, 
contracted with the knowledge of the bank to sell 
the land to one who had notice of the terms of the 
deposit. The vendor afterwards paid into his 
own account at the bank sums which in the whole 
exceeded the debt due to the bank on his balance 
at the time of the contract of sale, so that that 
debt was discharged. The bank, without giving 
notice to the purchaser, continued the account & 
made fresh advances to the vendor, so that on the 
general balance there was always a debt to the 
bank. The purchaser, who never had notice of 
the fresh advances, paid the purchase-money by 
instalments to the vendor :—Held: onthe principle 
of Hopkinson v. Rolt, No. 1776, ante, the bank had 
no charge on the land as against the purchascr for 
the fresh advances..-_LONDON & COUNTY BANKING 
0. Vv. RATCLIFFE (1881), 6 App. Cas. 722; 51 
L. J. Ch. 28; 45 L. T. 322; 30 W. R. 109. 

Annotations :—Reld. Union Bank of Scotland v. National 

Bank of Scotland (1886), 12 App. Cas. 60, n.; Parkinson 

»® Wakefield (1889), 5 T. L. R.. 562; Deeley v. Lioyds 

Bank, [1912] A. ©. 756. Mentd. Glyn Mills v. Kast & 

West India Dock Co. (1882), 7 App. Cas. 691. 

1783. -]—The arts. of assocn. of a co. 
registered under Cos. Act, 1862 (c. 89), provided 
that the co. should have ‘a first & permanent 
lien & charge, available at law & in equity, upon 
every share for all debts due from the holder 
thereof.”’ A shareholder deposited his share 
certificates with a bank as security for the balance 
due & to become due on his current account, & 
the bank gave the co. notice of the deposit. The 
certificates stated that the shares were held subject 
to the arts. of assocn. :—Held: the co. could not 
in respect of moneys which became due from the 
shareholder to the co. after notice of the deposit 
with the bank claim priority over advances by the 
bank made after such notice, but the principle 
of Hopkinson v. Rolt, No. 1776, ante, applied. 

As soon as he [the mtgee.] is aware that the 
property on which he is entitled to rely has 
ceased so far to belong to the debtor he cannot 
make a new advance in priority to that of which 
he has notice (LorRD BLACKBURN).—BRADFORD 
BANKING Co., Lrp. v. Briaas & Co., Lip. (1886), 
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nh: s Ae oy Surther ee ae eid 1778 ii. ———_——_ 
cd—Ma notice of aubse- | CANADA v. DORRING 
quent mortgage. }—BLACKLEY vp. KENNY |! 488; [1924] 1 W 


(1889), 16 A. R. 522.—CAN. 


MortTGAGE. 


12 App. Cas. 29; 56 L. J. Ch. 364; 56 L. T. 62; 
35 W. R. 621; 3 T. L. R. 170, H. L.3 revag. 
(1885), 31 Ch. D.19, C. A. 
Annotations Apia. Miles v. New Zealand Alford Estate 
Co. (1886), 32 Ch. D. 266. Consd. Union Bank of 
vw. National Bank of Scotland (1886), 12 App. 
as. » n.3; West v. Williams, [1899] 1 Ch. 132. 
Refd. Newfoundland Government v. Newfoundland Ry. 
(1888), 13 App. Cas. 199; Deeley v. Lloyds Bank, [1912] 
A. C. 756; Mackereth v. Wigan Coal & Iron Co., [1916] 
r are oe F Bank of N. T. Butterfield v. Golinsky, [1928) 


Mentd. Bank of Africa v. Salisbury Gold 


Mining Co., [1892] A. C. 281; Boaler ». Brodhurst (1892), 

§ T. L. R. 398; Rainford v. Keith & Blackman Co., [1905] 

2 Ch. 147; Hickman v. Kent or Romney Marsh Shecp- 

Breeder’s Assocn., [1915] 1 Ch. 881. 

1784. .|—A disponee who holds pro- 
perty on an ez facie absolute title of ownership, 
but in security only of advances made & to be 
made to the disponer, is not entitled to hold the 
property for repayment of advances made after 
he has received notice that the disponer has, for 
a valuable consideration, conveyed his reversionary 
right in the property to another.——_UNION BANK OF 
ScoTLAND v. NATIONAL BANK OF SCOTLAND (1886), 
12 App. Cas. 53; 56 L. T. 208, H. L. 
Annotations :—Consd. West v. Williams, 1999) 1 Ch. 132; 

Deeley v. Lloyds Bank, [1912] A.C.756. Mentd. Heritable 


Reversionary Co. v. Millar, [1892] A. C. 598; Bank of 


Scotland v. Macleod, [1914] A. C. 311. 

1785. .|—In Oct. 1864, certain pro- 
perty was mortgaged to A., B., & C., who were 
trustees, as joint tenants to secure £3,000 & 
interest. In Feb. 1866, the same property was 
mortgaged to 1.. to secure £3,500 & interest. In 
Oct. 1876, a further charge was executed in favour 
of the first mtgees. to secure £1,500 & interest. 

A. died in May, 1883, & B. died in Jan. 1889. 
B., who was a solr., acted for all parties on the 
occasions of the creation of all three securities, 
& had actual notice of the second mtge. & of the 
further advance when they were created, but he 
failed to communicate the fact of the second 
advance to his co-mtgees., & they had no personal 
knowledge of its existence at the date of the further 
advance :—Held: pltis., who were the successors 
in title as trustces of the first mtgees., were not 
entitled to tack the amount due in respect of the 
further advance to the amount due on the first 
mtge. so as to postpone defts. who represented the 
second mtgee. 

In the case of a mtge. of real estate to joint 
tenants to secure a debt due to them jointly, it 
cannot be said as against strangers that any 
one portion of the security or of the debt belongs 
to any one of the mtgees.: each is entitled to 
the whole; & if notice of a second incumbrance 
is given to any one of them that creates an equity 
against one in respect of the whole sufficient to 
prevent any tacking.—FREEMAN v. LAING, [1899] 
2 Ch. 355; 68 L. J. Ch. 586; 81 L. T. 1607; 48 
W.R.9; 43 Sol. Jo. 625. 

Annotations :—Refd. Taylor v. London & County Banking 
Co., London & County Banking Co. «. Nixon, [1901] 2 Ch. 
231; Re Phillips’ Trusts, [1903] 1 Ch. 183. 

1786. —-— Further advance in pursuance 
of covenant in first mortgage.|—The doctrine of 
Hopkinson v. Rolt, No. 1776, ante, that after notice 
of a subsequent incumbrance, a first mtgec. cannot. 
as against that incumbrancer, tack to his debt 
further advances made by him to the mtgor. 
applies to further advances made in pursuance of 
an obligation or covenant on the part of the first 
mtgee. entered into at the time of the first mtge. 

The owner of a life interest in personal estate, 
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1779 iii. ——.}—UNION BaNK 
AL a as o oF BOoanD . pel ae. or 
Ww. R. 95] = 35 score (1886), pp. Cas. ° 


Part XI.—TAcKING. 


who had already mortgaged it, mortgaged it a 
second time to two persons, his uncles, who had 
no notice of the first mtge. One of the conditions 
of the second mtge. was, that the mtgor. should 
make a settlement of his life interest, so that that 
interest should be made determinable on alienation 
by him, with a trust in that event for the applica- 
tion of the income, at the discretion of the trustees, 
for the maintenance, support or benefit of the 
settlor, his wife if any & children or remoter issue, 
& his sisters & their children or remoter issue, & 
a settlement to that effect was executed con- 
temporaneously with the execution of the second 
mtge. At the date of the second mtge. the first 
mtgee. had not given notiee of his mtge. to the 
trustees of the will which created the life interest, 
& he did not give them notice until nine months 
afterwards, before which time notice of the second 
mtge. & of the settlement had been given to them. 
Notice of the first mtge. was given to the second 
mtgees. about five weeks after the notice to the 
trustees :—Held: the uncles were entitled, in 
respect of their original advance & all further 
advances made by them to the nephew before they 
received notice of the first mtge., to priority over 
the first mtgec., but the settlement must be treated 
as voluntary, & the first mtge. was entitled to 
priority over it.—WeEst v. WiLMIAMS, [1899] 1 
sh. 132; 68L.3.Ch. 127; 79 L.1.575 5 47 WO. RR. 
308, C. A. 
ani -—Consd. Deeley v. Lloyds Bank, [1912] A. C. 


1787. —-— Made before notice of subsequent 
mortgage.|—In 1856 an equitable mtge. was 
created, & in 1858, it was transferred to pltfs., 
who made further advances, & obtained a legal 
mtge. three months afterwards :—Held:  pltfs. 
had priority over a charge created by a registered 
judgment obtained against the mtgor. two days 
before the transfer, for all their subsequent 
advances made bond fide & without notice of the 
judgment.—CookE v. WILTON (1860), 29 Beav. 
100; SOL. J. Ch. 4673 7 Jur. N.S. 2803 09 W.R. 
220; 54 KB. RR. ded. 

«innotation :—Refd. Taylor rv. London & County Banking 
ai London & County Banking Co. vt. Nixon, {1901) 2 Ch. 


1788, — -- -—.-.]—Testator, in 1882, devised 
his copyhold estate, which was subject to a mtge., 
to his wife for life, & then to his children, The will 
was never proved, & no notice of it was entered on 
the ct. rolls. The widow emigrated In 1845, 
leaving her eldest son in possession of the estate 
as heragent. In 1851 the son, falsely representing 
himself to be in possession as heir of his father, 
procured a further advance upon mtge. of the 
estate, & the original mtge. being, transferred to 
the second mtgec. he claimed a right to tack his 
further advance. The widow died in 1860 :-— 
Held: the mtgce., having the legal estate, & having 
no notice of any adverse title, was entitled to be 
protected against the rights of the children, & to 
tack his further advance.--YOUNG v. YOUNG 
(1867), L. R. 3 Eq. 861. : 7 

1789. ——— ———.| —WEsT r. WILLIAMS, No. 1786, 





ante. 
Building society mortgage.|——Sce BUILDING 


SocieTiEs, Vol. VII., pp. 481, 482, Nos. 163-169. 
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Sect. 7.—EFFECT OF DEATH OF MORTGAGOR. 
SuB-sEcT. 1.—RiGuT AGAINST HEtK. 

See, now, Law of Property Act, 192 (c. 20), 8. U4. 

1790. Allowed to avoid circulty of action.) 

SHRAPNELL v. BLAKE (1737), West temp. Hard. 
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166; 25 E. Wt. 876; sub nom. SHARPNELL Vv. 
BLAKE, 2 Eq. Cas. Abr. 603, L. C. 

1791. ———.]—Mtgee. who lent a further sum 
upon bond, shall not be allowed to tack it to his 
mtge. in preference to creditors under a trust 
rity by the will of the mtgor. for payment of 

ebts. 

The reason why the heir of the mtgor. shall not 
redeem the mtge. without paying the bond like- 
wise, is to prevent a circuity, because the moment 
the estate descended it became assets, & liable 
to the bond ; the same rule will hold as to a devisee 
of the mtged. premises.—HEAMs v. BANCB (1748), 
3 Atk. 630; 26 EB. R. 1162, L. C. 


Annotations :-—Folld. Price v. Fastnedge (1770) Amb. 685 ; 

Adama v. Cluxton (1801), 6 Vora. 226. Apia. Pile v. Pile 

( 1 nee. W. : 440. entd. Hercy v. Dinwoody (1793), 
ro. C, O. 257. 





1792. »}—JACKSON v. LANGFORD, No. 1764, 
ante, 
1793. —--—.|—JoNnEs v. Smitu, No. 1504, anie. 


1794. In what cases—Bond debt.|—StT. JOHN 
vw. HOLFoRD (1667), 1 Cas. in Ch. 07; 22 E.R. 
” 


aos 
-fnnotation --- Apld. Demary vr. Motcalf (1715), Gilh. Ch, 104. 


1795, -—-— —--—.]—CUALLIS v. CASBORN, No. 
1746, ante. 

1796. -~—-. - ----- J—One seised in fee more ence 
to A. & afterwards binds himself & his heirs by 


bond to A. & dies ; if the heir comes to redeem this 
ntge. he must pay the bond debt as well as the 
mtge., but if the heir assigns the equity of 
redemption to J. S. who brings his bill to redeem, 
he shall pay the mtge. only, & not the bond.— 
COLEMAN vt. Wincirt (1721), 1 P. Wms. 7753 Prec. 
Ch. 5113; 24 E.R. 609, L. C. 

-trnotations :- -Folld. Rolfe, Choster (1855), 20 Boav. 610 

Thomas % Thomas (1856), 22 Beav. d41. 

1797. -- © —--.]/—The heir cannot redeem 
without paying the mtge. money, & the money 
due by bond too.—Mayrew v. Corrrna (1729), 
Mos. 2303 25 1. R. 3870, L. ©. 

1798. - -- -~>>.] —- SHRAPNEL uv. BLAKE 
(1737), West femp. Hard 160; 25 KB. 2. 8705 sub 
nom. SHARPNELL 0. BLAKE, 2 Eq. Cas. Abr. 603, 
Lie. 

1799. -.J—Mtyee. may tack to his 
mbope. a bond by mtgor. against his heir-at-law, 
not. against purchaser for valuable consideration.-— 
TROUGHTON ov. TROUGHTON (1748), 1 Ves. Sen. 
$3 3 Atk. 6503; 27 1. KR. 908, L. CO. 
wlnnotations ¢ Folld. Adams 7, Claxton (1801), 6 Vea. 226, 

Mentd. ('Girady co Wilmot, (1016) 2 A.C. 231. 

1800. - - -»,J-JACKSON v. LANGFORD, No: 
1754, ante. 

ae? 6} -Mtgee., having also a bond, 
cannot tack it, against other specialty creditors 5 
though he may against the heir.— LOWTHIAN v. 
Hasen (1790), 3 Bro. C. CO. 1862; 20 EB. Re 407, 
a. , 
Annotation : 


1802. 
ante. 

1803. ---.- ~|—The difference which arises 
from the alienation appears strongly in the case 
of a mtgor. becoming subsequently indebted to the 
mtgee. on bond, & then dying. The heir cannot 
himself redeem the mtge. without paying the bond ; 
but the assignee of the equity of redemption from 
the heir may redeem the mtge. without paying the 
bond (LANGDALE, M.R.).~—RICHARDSON v. HORTON 
(18413), as reported in 7 Beav. at p. 112; 13 
L. J. Ch. 186; 40 KB. RR. 1006. 


Annotations -—Mentd. Pimin v. [nsall (1849), 1 H. & Tw. 
487; Kinderley v. Jorvis (1856), 22 Beav. 1; Dilkes v. 
Broadmewl (1460), 2 Giff, 113. 


- Refd. Jones vr. Smith (4794), 2 Vex. 372. 
-..j:--JONES uv. Smiru, No. 1604, 
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Sect. 7..—Lffect of death of morigagor: Sub-sects. 1, 
2,3&4. Part XII. Sect. 1: Sub-sect. 1.) 


1804. ---- —-—.]—Exor. of mtgee. lends a 
further sum on bond; may tack, as against the 
heir or devisee of mtgor., but not as against other 
creditors, if the estate be charged with, or devised 
for, payment of debts.—PricE v. FASTNEDGE 


(1770), Amb. 685; 27 E. R. 444. 


1805. ——— Judgment debt.J)—CANNON v. PACK 
(1714), 2 Eq. Cas. Abr. 226; 22 H.R. 192, 1. C. 
1806. -—— Simple contract debt—Against cus- 


tomary heir./—Since the 3 & 4 Will. 4, c. 104, a 
mtgee. of copyholds may tack a simple contract 
debt to his mtge. debt, as against the customary 
heir or devisee, but not as against specialty, 
creditors. It seems also that a mtgee. may tack 
a simple contract debt to his mtge. debt as against 
the heir, devisee or exor., wherever the equity 
of redemption is assets in their hands for payment 
of simple contract debts.—ROLFE v7. CHESTER 
(1855), 20 Beav. 610; 25 LL. J. Ch. 244, 247; 52 
Ki. RR. 739. 

Annotations :-—Refd. Thomas v. Thomas (1856), 22 Beav. 

341. Mentd. Talbot. v. Frere (1878), 9 Ch. D. 568. 


1807. --—-— -~ -.|--Mtgee. may tack simple 
contract debts to his mtge. as against the heir 
where the property descended is assets in his 
hands for payment of simple contract debts, 
& consequently since 3 & 4 Will. 4, c. 104, a mtgee. 
of freeholds may tack his simple contract debt as 
against the heir.—-“TnomMas v. THOMAS (1856), 22 
Beav. 341; 25 L. J. Ch. 8913; 28 L. T. 0. S. 55; 
AW. Kh. 345; 52 KH. R. 1139. 

1808. ---- Arrears of interest.|—The heir of a 
mtgor., who has covenanted for himself & his 
heirs to pay the mtge. debt & interest, cannot 
redeem without paying arrears of interest to the 
extent of twenty years, the mtgee. being entitled 
to tack the arrears of interest to the debt as against 
the heir.--—-ELVy v. NoRwoon (1852), 5 De G. & Sm. 
240; 21 L. J. Ch. 716; 19 L. T. O. S. 198; 16 
Jur. 4933 64 E.R. 1099. 

Annotations :—Apld. Sinclair». Jackson (1853), 17 TBeav. 

405. Consd. fie Stead's Mortgaged Estates (1876), 2 

Ch. DD. 713. Refd. Kensington o. Bouverie (1854), 24 


L. T.O. 8.187: Roddam r. Morley (1856), 2K. & J. 336; 
Round v. Bell (1861), 30 Beav. 121, 





SUB-SECT. 2.—RiGHYT AGAINST DEVISEE. 
ie 20W, law of Property Act, 1925 (c. 20), 
&. U4. 
1809. Tacking a bond debt.J—CuaLuis v. Cas- 
BORN, No. 1746, arte. 
1810, --—--...|--Heams v. BANCE, No. 1791, ante. 
1811. - By executor of mortgagee.|—PricE 
v. FASTNEDGE, No. 1804, ante. 
1812. Tacking simple contract debt—-Customary 
spa hae . copyholds.|—Ro.re v. CHESTER, No. 
yante, 








CO en ere ee 


Sup-secer, 3. RIGHT AGAINST CREDITORS. 

a now, Law of Property Act, 1925 (ce. 20), 
s. O4. 

See Administration of Estates Act, 1833 (c. 104) ; 
Administration of Estates Act, 1925 (c. 23), s. 56, 
sched. IT., Part I. 

_ 1818. No right to tack-—-Bond debt.]-—HEAms *. 
Banewt, No. 1791. ale. 


1814. -—- - .|-- JACKSON tv, LANGFORD, No. 
1754, ante. 

1815. ----  -- -.) - Prick v. Fastrepce, No. 
1804, ante. 


MorTGAGE. 








1816, ——— ——--.]—_LowTHIAN v. HASEL, No. 
1801, anie. 

1817. ——. -——..|--JoNES v. SMITH, No. 1594, 
ante. 

1818. ~ ---—,|— (1) Mtgor. died, & a bill was 


filed by the mtgee. for the administration of the 
estate & payment of the mtge. The mtged. pro- 
perty was sold, & the produce paid into ct. to a 
general account, & accumulated for a series of 
years :—Held: mtgee. had no right to treat the 
fund as appropriated to the mtge., & take the 
accumulations. 

(2) Mtgor. died, having made his real estate 
equitable assets. Defts., who were both mtgees. 
& bond creditors, were held not entitled to tack.— 
Inpy v. InBy (1855), 22 Beav. 217; 52 E. R. 1091. 
Annotations :—Distd. Pile ». Pile (1875), 23 W. It. 440. 

Mentd. Talbot v. Frere (1878), 9 Ch. D. 568. 

1819. Simple contract debt.|—RoOLFE v. 
CHESTER, No. 1806, anie. 

1820. —— -|—The owner of freehold pro- 
perty mortgaged it & died insolvent, having devised 
his real & personal cstate to trustees for payment 
of debts. In a suit for the administration of his 
estate the mtgce. consented to an order directing 
the property to be sold & the proceeds to be carried 
to a separate account, the order being expressly 
without prejudice to his right to have simple con- 
tract debts due to him from the mtgor. satisfied 
out of the proceeds :—Held: he had no right to 
tack simple contract debts to the prejudice of 
other creditors, & the proceeds were not to be 
regarded as sale moncys in his hands so as to give 
him a right of retainer in respect of such debts ; 
& consequently the balance left after payment of 
the mtge. debt must be carried to the account of 
rie gencral estate.—PILE v. PILE (1875), 23 W. H. 

1821. ——-.|—No tacking against creditors or 
assignees for valuable consideration. Trustee not 
charged with a loss by the failure of the banker 
to the agent; in whose hands the money was 
deposited pending a transaction for the change of 
a trustee. No lien under the circumstanccs. 
Upon further directions a question decided by the 
master was opened, without any exception: all 
the circumstances appearing on the report.— 
i v. CLAXTON (1801), 6 Ves. 226; 31 EB. HR. 

024. 


Annotations :-—Refd. Pile vr. Pile (1875), 23 W. BR. 440. 
Mentd. Vulliamy r. Noble (1817), 3 Mer. 593: Brown ¢. 
Sansome (1825), M‘Cle. & Yo. 426; Raw vt. Cutten (1832), 
0 Bing. 96; Morgan «. Evans (1834), & Bli. N.S. 7773 
Cooper vr. Cooper (1838), 7 I. J. Ch. 253: M‘Fadden r. 

Jenkyns (1842), 1 Hare, 458; Ottey v. Pensam (1842), 

1 Hare, 322. 








Sub-sEcr. 4.—RIGHT AGAINST ASSIGNEES OF 
Equiry oF REDEMPTION. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 04. 

1822. No right to tack—Bond debt.|—Mtgor. 
borrows more money on bond, the vendee of the 
heir of the mtgor. shall redeem the land without 
paying the bond debt.— BAYLy 1. Rosson (1698), 
Pree. Ch. 89; 241 E.R. 48,1... 


1828. -——_ — —-.|---CHALLIS v. CASBORN, No. 
1746, ante. 

1824. - .. - -..) CoLEMAN +. Wincu. No. 
1798, ante. 

1825. --- --- .| -The purchaser of the equity 


of redemption is intitled to stay proceedings in an 
ejectment brought by the mtgee., on paying the 
mtge. debt & without paying a bond debt due by 


Part XII.—Priortry or MortGAGEES. 


the mtgor. to the mtgee. before the purchase, & 
HANREY p. SNAPP (1758), ccd Mie 3 eet 
95 E. RB. 426. pte veae Ter 
. sett oo —-TROUGHTON v. TROUGHTON, 
ree ss ——.]}-JACKSON v. LANGFORD, No. 
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1828. -}—RICHARDSON v. HORTON, 
No. 1803, ante. 

one |—ADAMS v. CLAXTON, No. 1821, 
ante. 


ri in bankruptcy.|—Sce Nos. 1739-1741, 
ante. 

Tacking judgment debt.]—Sce Sect. 5, sub-sect. 
3, ante. 


Part Xll.—Priority of Mortgagees. 


SECT. 1.—-MORTGAGES OF LAND. 
SUB-SECT. 1.—IN GENERAL. 


Sec, now, Law of Property Act, 1925 (c. 20), 8.973 
Land Charges Act, 1925 (c. 22), ss. 10, 13. 

1830. Rules of priority—Priority in mortgages of 
personalty distinguished.]— Although a mtge. debt 
is a chose in action, yet. where the subject: of the 
security is land, the mtgee. is treated as having 
‘‘an interest. in land” & priorities are governed 
by the rules applicable to interests in land & not 
by the rules which apply to interests in personalt y 
a ronschelds are real estate for the purposes of the 
rule. 

In 1882 T., a solr., advanced money of his own 
upon the security of leaseholds mortgaged to him 
by sub-demise. In 188, being then one of the 
two trustees of the B. settlement, he received a 
sum of money belonging to the settlement & 
without the knowledge of his co-trustec, fraudu- 
lently applied it to his own use. By entries in 
his books, under the heading of the trust, he 
purported to appropriate his own mtge. debt to 
answer the sum of which he had defrauded the 
trust estate, but he never communicated the 
purported appropriation either to his co-trustee 
or to his cestuis que trust, all of whom were aut 
juris. In 1896 the appropriation became known 
to one of the cestuis que trust, who was a# solr. & 
acted as such for the others, but although they 
had all become absolutely entitled in) possession 
to the trust funds they never called upon the 
trustees to transfer them, & no inquiry was made 
respecting the mtge. In 1889 TT. was also a 
trustee of the T. settlement. In 1895. T. having 
then become sole trustee of that settlement, N. 
was appointed co-trustee, & at N.'s request, on 
T.’s representation that the trust funds included 
the above-mentioned mtge. debt, & securities, 
the representation being supported by his pro- 
duction to N. of the deeds, T. executed a legal 
transfer into the joint names of himself & N., N. 
being then totally ignorant of the existence of the 
B. settlement & of T.’s secret appropriation 
thereto. The deed of transfer had been prepared 
by T. as solr. to the T. trust & the mtge. & other 
title deeds remained in his custody as such solr. 
In 1897, T., without N.’s knowledge, deposited the 
deeds with his bankers as security for a debt due 
from him to them, at the same time executing to 
them a deed poll by which he charged the debt 
upon all his estate & interest in the property 
comprised in the deeds, & undertook to execute 
on request a legal mtge.; & he thereby declared 
that. during the continuance of the security he 
would hold all his interest. thereby charged in 


PART XII. SECT. 1, SUB-SECT. 1. 
g. Rules of privrity.J— Where a 
mtgee., subsequently to the exccution 
of the mtge. deed, takes another mtge. 


to the first deod 


in renewal of the former deed, he has 
priority over incumbrances subsequent 
-—ALANGARAN CHETTIL 
v. LAKSHMANAN CHETTI (1896), I. L. R. 


trust for the bank as mtgees.; & he appointed 
three officers of the bank his attorneys for him & 
on his behalf, & as his act & deed, to execute any 
such legal mtge. as aforesaid. At that time the 
bank had no notice of cither of the two settlements. 
In Mar. 1808, T., absconded, & in Apr. 1898, 
notice was given to the bank of the T. settlement, 
but they had no notice of the B. settlement. 
Notwithstanding the notice, the bank purported 
to execute to themselves by their three officers 
as T.’s attorneys under the deed poll a legal mtge. 
of the leaseholds comprised in the deposited deeds. 
In actions to ascertain the priorities of the 3B. 
settlement the T. settlement) & the bank to the 
benefit. of the mtge. debt & securities :---Held : 
(1) assuming there was a good appropriation in 
favour of the BK. settlement, N., as trustee of the 
T. settlement, & having no notice of the appropria- 
tion, could) not) be deprived of the advantage 
acquired by him as against. the B. settlement by 
the possession of the legal estate in one moiety of 
the mtge. debt. & securities, & of the better right 
to the legal estate in the other moiety which had 
become vested in the bank through 'T.’s mitge. 
to them operating as a severance of the joint 
tenancy between himself & N.; & N. must be 
treated as an innocent purchaser for value without 
notice, on the ground that) by accepting the 
transfer of the mtge. debt. & securities he gave up 
his right to sue T. for the debt. due to the I 
settlement; N. was protected by Conveyancing 
Act, 1882 (c. 3)), 8. 3 (1). & (2), from being affected 
with constructive notice of the appropriation to 
the B. settlement because no possible inquiries or 
inspection by N., or any independent solr. on his 
behalf, would have brought the appropriation to 
the B. settlement to his knowledge, & the appro- 
priation did not.‘ come to the knowledge of” 'T. 
either as N.’s solr. or ‘in the same transaction in 
respect to which the question of notice arose?’ ; 
(2) inasmuch as the bank had, at the date of the 
mtge. to them in Apr. 1898, notice of the T. 
settlement they could not) be allowed to  yain 
priority over that. settlement. by means of the legal 
estate they had acquired in an undivided moicty of 
T.’s mtge. debt & securities, their mtge. not 
relating back to the date of the deed poll of 1897 ; 
(3) N. as trustee of the T. settlement, was entitled 
to the mtge. debt & securities in priority to both 
the B. settlement & the bank, & the bank was 
ordered to reconvey to him as such trustee the 
legal estate vested in them, & to deliver up the 
deeds accordingly. 

(4) Qu.: whether, when the estates of a prior 
& subsequent. incumbrancer are both cquitable, 
the rules as to postponement, in Northern Counties 


20 Mad. 274.—IND. 

h. - ---.) -Whore there are two 
mityces. on a single property & & person 
advances money for the payment of 
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of England Fire Insurance Co. v. Whipp, No. 2088, 
post, are not excluded. 

(5) An equitable mtgee. who has made an 
advance without notice of a prior equitable title, 
may gain priority by getting in the legal title, 
unless there are circumstances which make it 
inequitable for him so to do. One case which falls 
within this exception is where the mtgee. has notice 
that the legal title, at the time when it is so got 
in, is held on an express trust in favour of persons 
who assert a claim to the property (STIRLING, J.). 

(6) I next proceed to consider the order of 
priority between the purely equitable titles. This 
is governed by order of time—unless there has 
been some act or omission on the part of the owner 
of an equitable title prior in point of time, such as 
to cause that title to be postponed to a subsequent 
equitable interest ( STIRLING, J.). 

(7) Where the relation between the equitable 
incumbrancer & the person in possession of the 
title deeds is not merely that of mtgee. & mtgor., 
but is of a fiduciary nature, as, for example, that 
of cestui que trust & trustee, as client & solr., 
there is a great body of authority to show that the 
equitable incumbrancer is not to be deprived of his 
priority by reason of the improper acts of the 
person entrusted with the deeds, so long, at all 
events, as the encumbrancer has no ground to 
suppose that there has been any want of good 
faith on the part of the custodian of the deeds 
(STIRLING, J.).—TAYLOR v. LONDON & CouNTY 
BANKING Co., LonDon & County BANKING Co. v. 
Nixon, [1901] 2 Ch. 231; 70 L. J. Ch. 477; 84 
L. T. 897; 49 W. R. 451; 17 7. L. R. 413; 45 
Sol. Jo. 394, C. A. 

Annotations :— As to (6) Consd. Walker v. Linom, [1907] 2 

Ch. 104. Generally, Refd. Re Pidcock, Penny ». Pidcock 
1907), 51 Sol. Jo. 514; Te Cozons, Groon vt. Hrisley, [1913] 


Ch. 478; Radcliffe ». Abbey Road & St. John’s Wvod 
Permanent Bldg. Soc. (1918), 87 L. J. Ch, 557. 


1831. What amounts to interest in land—Mort- 
gage debt arising out of leaseholds.J—aytor ». 
Lonpon & County BANKING Co., LONDON & 
COUNTY BANKING Co. v. Nixon, No. 1830, ante. 

1832. Mortgage ‘‘ subject to prior incumbrances ”’ 
—Whether prior equitable charge included—Charge 
unknown to mortgagee—No intention to include.]|—— 
GREENWOOD v. CHURCHILL, No. 1919, post. 

1838. Mortgagee with imperfect security—Sub- 
Sequently perfected—After second mortgage to 
other party.|—Where a mtgee. holds under an 
Imperfect security, & that security is recited as 
perfect in a subsequent mtge. to another party, 
the first mtgee. may notwithstanding maintain his 
priority, provided he can get his security perfected, 
although it was done after the second mtge. was 
duly executed.—SHUTTLEWORTH vv. BENGOUGH 
(1846), 8 L. T. O. S. 278. 

18384, Inquiry into priorities—Persons entitled to 
conduct of inquiry.)—The mtgor. & his incum- 
brancer, who first presented their petition, are 
entitled to the conduct of the inquiry. The 
absence of the mtgor. is immaterial, if an incum- 

rancer joins with him in his petition, even 
although such incumbrancer should be the solr. of 
the mtgor., the validity of his incumbrance being. 
as yet in this case, undisputed by the other incum- 
brancers can, under an order made on this petition, 
dispute the validity of the security of the solr. of 
the mtgor. (RomiLzy, M.R.).—WILSON’s Monrt- 
GAGED Estates (1866), 14 W. R. 529. 
1835. Mortgage to trustees & their solicitors— 


tho first. mtge., tho claim of such person 
to priority over the second mtge. 
cannot be sustaincd unloss the first 


mtge. is entirely discharged.—HANvu- 
MANTHAIYAN t. MEENATCHI NAIDU maaster.}—FORRES 
(1911), 1. L. R. 35 Mad. 183.—IND. 


MorRTGAGE. 


In equal shares—Guarantee by solicitors of trustees’ 
portion—Whether conferring priority.|—Trustees 
acting under the advice of their solrs. invested 
£3,000, part of the trust fund, upon the security 
of a contributory mtge. for £6,000, the remaining 
£3,000 being advanced by the solrs. themselves. 
The legal estate in the mtged. property was not 
vested in the trustees, the mtge. being taken in 
the names of one of them & of a stranger to the 
trust. The mtgees. executed a contemporaneous 
declaration of trust declaring that their names 
should stand in the mtge. as to the sum of £3,000, 
part of the said sum of £6,000, & the interest 
thereof in trust for the trustees, & as to the further 
sum of £3,000, ‘‘ residue of the said sum of £6,000 
& the residue of the interest to become due & 
payable ’”’ under the mtge., in trust for the solrs. 
By another contemporaneous document the solrs. 
guaranteed to the trustees the sufficiency of the 
security for the sum of £3,000 & interest, & further 
guaranteed to the trustees the repayment of the 
£3,000 & interest. The solrs. assigned their 
portion of the security to other persons, & were 
afterwards adjudicated bkpts. The mtged. pro- 
perty having failed to realise the whole of the 
£6,000 :—Held: the trustees were not entitled to 
priority for their £3,000 as against the assignees 
of the solrs.—STOKES v. PRANCE, [1898] 1 Ch. 212 ; 
67 L. J. Ch. 69; 77 L. T. 595; 46 W. R. 183; 
42 Sol. Jo. 68. 

1836. Priority as against portioners—Portion ap- 
pointed or payable subsequent to mortgage—Mort- 
gage for purpose of paying off earlier portion.]— 
Testator who died in 1851 charged three sums of 
£5,000 for children’s portions on his real estate. 
In 1880, two of the portions had become raisable, &, 
in an action brought for the purpose of clearing 
the estate from charges, an order was made in 
May, 1882, directing that the two portions should 
be raised by a mtge. of the estate to be settled 
by the judge to a person who was then willing to 
lend the money. The mtge. as settled contained 
recitals of the title to the portions & of the pro- 
ceedings in the action, & was expressed to be 
without prejudice to any charge which might be 
subsisting in the mtged. hereditaments under the 
will. The money was paid into ct. by the mtgce.. 
& was afterwards distributed among the persons 
interested in the two portions. The estate being 
now believed to be insufficient to pay the whole of 
the said portions, the mtyee. commenced the 
present action for the realisation of his mige., 
& claimed priority over the persons interested in 
the remaining portion :—Held: on the construc- 
tion of the proceedings in the action, the judgment 
obtained, & the circumstances under which it was 
given, no interference with the charge of the 
remaining portion was contemplated or authorised, 
& there was nothing in the form of the mtge. settled 
by the judge which entitled pltf. to more than a 
charge on the estate for the two sums of £5,000 
pari passu with the third £5,000 charged thereon 
in equity by virtue of the will.— NIGHTINGALE v. 
REYNOLDS, [1903] 2 Ch. 236; 72 L. J. Ch. 564; 
88 L. T. 654; 52 W. 1.1, C. A. 

1837. Power to appoint prior to mort- 
gage.|—Under a marriage settlement made in 
1832 estates stood limited in 1854 to the use of A. 
for life, remainder to the use of trustees for a long 
term of years to secure £20,000 as portions for 
younger children of the marriage, with remainder 
to B., A.’s eldest son, in tail male, with remainders 








tnto priorities — By 


k. Inquiry 
TER 0 CAMPBELL 


(1879), 26 Gr. 212.—CAN. 
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over; & the settlement contained a power for A. 
by deed or will to appoint the further sum of 
£10,000 as portions for younger children. In 
1854 B., with A.’s consent, exccuted a disentailing 
assurance by which the estates were assured, 
subject to the uses & estates created by the settle- 
ment anterior to B.’s estate tail & to all powers to 
such precedent estates annexed, to such uses as 
A. & B. should by deed jointly appoint. There- 
upon A. & B., in exercise of their joint power, 
created a mtge. over the estates ; they also created 
a further mtge. over the estates partly by the 
exercise of their joint power & partly by a grant 
of A.’s life estate. In each case, upon the construc- 
tion placed by the ct. upon the mtges. the lands 
were assured by the operative part subject to the 
power to appoint the further sum of £10,000 as 
portions. Hach mtge. contained a joint & several 
covenant by the mtgors. for quict enjoyment, 
‘“* & that free & clear & freely & clearly acquitted 
& exonerated or released ” or otherwise indemnified 
of, from & against (inter alia) former or other 
gifts, leases, jointures, portions, & all other 
incumbrances whatsoever. <A. died, having by 
his will charged the estates with the further sum 
of £10,000 as portions for younger children. 
Questions of priority having arisen as between 
these further portions & the mtges. :—Held: the 
covenant for quiet enjoyment did not. enlarge the 
operation of the security, & did not amount to a 
release by A. of his power to appoint further 
portions; & therefore the further portions had 
priority over the mitges.-~--NOTTIDGE v. LDERING, 
RABAN v. DEERING, [1910] 1 Ch. 207; 791. J. Ch. 
439; 102 L. T. 145, C. A. 
Annotation :—Mentd. Re Evered, Molineux v. Evered (1910), 

102 L. T. 694. 

Building societies.|—Scee BuiILpING SociETIES, 
Vol. VII, pp. 480-482, Nos. 160, 162--168. 

Application of doctrine of notice-—Between 
equitable mortgagees.|—-Sce Sub-sect. 3, B., post. 


SUB-SECT, 2.—ICFFECT OF POSSESSION OF 
LEGAL ESTATE. 
A. In General, 

See, now, Law of Property Act, 1925 (ec. 20), 
s. 97, Land Charges Act, 1925 (c. 22), ss. 10, 14, 
& generally, Mquity, Vol. XX., pp. 206 et seg. 

1838. Legal estate gives priority..—A  subse- 
quent title which is both legal & equitable, 
destroys a prior title in equity only.— HAGsHAw v. 
YATES (1719), 1 Stra. 240; 93 E.R. 497, L. C. 

1839. .|-—-A. entitled for life to rents of 
houses, & for life or until he assigns them or 
becomes bkpt., etc., & then his wife entitled to an 
annuity during A.’slife. A. mortages, representing 
himself to be entitled to the estate charged with the 
annuity, in fee. The mtgee. files a bill for fore- 
closure of the annuity, & the wife claims a provision 
for herself & children out of it:—Held: the 
assignee of the annuity for valuable consideration 
was entitled to it without) making any such 
provision for the wife & children of A.—STANTON 
v. HALL (1831), 2 Russ. & M.175; 91. J.0O.8. Ch. 
1l1; 39 E. R. 361, L. C. 


Annotations :-—Consd. Tidd v. Lister (1854), 3 De G. M. & G. 
857. Refd. Life Assocn. of Scotland r. Siddal (1561), 3 
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1838 {. Legal estate gives privrity.}-— 
MERCHANTS BANK OF CANADA Ut. 
MORRISON (1872), 19 Gr. 1.—CAN. 

1838 fi. ——-.]—FRASER v. GUNN 
(1881), 29 Gr. 13.—CAN. 
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-~,J—A. advanced mouecy ! 
to B. to pay off ow first intge. to C 

A reconveyance was made to B., 
' executed in favour of A. a charge on 
the land, & en agreement to execute 
a Valid mtge. Afterwards it was dis- 
covered that B. had previously given 
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Mentd. Tyler v. Lake (1831), 2 Rusa. & 
M. 183; Massey wv. Parkor (1834), 2 My. & K. 174; 
Blacklow ». Laws (1842), 2 Hare, 40; Greed: ©. Lavender 
(1850), 13 Beav. 62; He Tarsey’s Trust (1866), L. R. 1 Eq. 
561; &e Peacock’s Trusts (1879), 10 Ch. D. 490. 

1840. |—A party lending a large sum over 
an estate possessed in fee simple stipulated to 
receive as part security, in addition to a bond & 
disposition in security in his favour, assignations 
to certain incumbrances of a prior date. The 
incumbrances were paid by the trustee & agent 
of the borrower, but it did not appear with whose 
money. In a question between a party holdin 
an incumbrance intervening between the assigne 
incumbrances & the bond & disposition in security : 
—Held: the presumption was, that the prior 
incumbrancers were paid with the money of the 
assignee; &, as there was no evidence to the 
contrary, the assignment conferred a preference 
over the intermediate ineumbrancer.-—MACKENZIE 
v. ORR (1839), Macl. & Rob. 117; 9 E.R. 42, H. L. 

1841, —-—.]—C.. an equitable mtgee., (1851) of 
property, with notice of a prior legal mtge. of it 
to A. & B., as the exors. of their brother, filed a 
bill for redemption or foreclosure against. A., B., 
& the mtgor. The bill stated that. A., who was 
also an unsecured creditor of the mtgor., proposed 
to him to make a transfer of the joint. mtge., to 
secure the Jast-mentioned debt. The mtgor., 
without. expressly assenting to that offer, wrote to 
A. telling him he thought of selling some aa of 
the mtge. security: & if he did so, he would give 
A. another security for his debt; but that he, A., 
could hold “the Jegal assignment" as exor. of 
his brother, until he was paid off or received the 
substituted security. The joint mtge. was paid 
off; & A. & B. prepared & executed w reassign- 
ment to A. of the mtge. security ready for execution 
by the mtyor., but. did not deliver it. to him. The 
mtgor. subsequently mortgaged the equity of 
redemption in the property to D., when all the 
deeds relating to it, including the reassignment 
executed by A. & B., were deposited with D. The 
intvor. then (1858) abseonded without having 
repaid or given A. the substituted security for his 
unsecured debt. when also A. & 3. first: expressly 
heard of the equitable mtge. to C., A. & B. then 
(1858) conveyed all their interest. in the mitged. 
property to Di: Meld: pif. was entitled to 
priority, D. having advanced his money without 
notice of pltfs.’ mtge., & having received the title 
deeds, ought not to be deprived of them, or required 
to produce them without payment of what was 
due to him--FacGa v. Jamies (1863), & DT. T. 5, 
LC, 

1842. o| In 1813 R. mortgaged an cstate 
for a term of five hundred years to secure a mtge. 
debt, which was paid off in 18387 by his heir-at- 
law, but no assignment of the term was then 
executed by the mtgee. In 1840, R.’s heir-at- 
law, being then in possession of the estate, demised 
it for lives to W. & in 1843 mortgaged the same 
estate to J., when the term was, by his direction, 
assigned by the original mtgee., who had been 
paid off in 1837, in trust for the new mtgec., to 
secure his debt & then to attend ; but neither the 
mtyge. deed nor the assignment of the term contained 
any mention of the Jcease of 1840 to W. :—Held: 
the term was not ao satisfied term within 8 & 9 
Vict. c. 112, & so did not enure to the protection of 


eo 


a second mtge. to D. A. thereupon 
took w intge. from B. In ow sult to 
nottlo privrities :-—Hed: as B. had 
the Jegal extate he was entitled to 
| priority.—OLLIVIEK t. BANK OF AUB- 


De G. F. & J. 271. 
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the lessee & might therefore be set up by the heir- 

at-law of R. in answer to pltf.’s action. OWEN v. 

OwEN (1864), 3 H. & C. 88; 33 L. J. Ex. 237; 

11 L. T. 137; 10 Jur. N. S. 884; 159 E. R. 

459. 

1843. ——-.|—(1) The defence of purchase for 
value without notice may be sustained, although 
deft., in order to make out his title to the legal 
estate, must rely on an instrument which discloses 
the title of pltf., deft. not having had notice of 
such instrument at the time of his purchase. 

(2) The trustees of a settlement advanced the 
trust moncy on the security of real property which 
was conveyed to them by the mtgor., the mtge. 
deed noticing the trust. The surviving trustee of 
the settlement afterwards reconveyed part of the 
property to the mtgor. on payment of part of the 
mtge. money, which he appropriated. The mtgor. 
then conveyed that part of the property to new 
mtgees., concealing, with the connivance of the 
trustee, both the prior mtge. & the reconveyance. 
When the fraud was discovered, the cestuis que 
trust, under the settlement filed a bill against the 
new mtgees. claiming priority :—Held: the ct. 
would not interfere to take away the legal estate 
which passed to the new mtgees. under the recon- 
veyance. 

(3) The trustees of a settlement advanced the 
trust money on the security of real property which 
was conveyed to them by the mtgor., the mtgc. 
deed noticing the trust. The surviving trustee 
afterwards induced the mtgor. to execute a deed 
by which the mtged. property purported to be 
conveyed to the trustee as on a purchase by him, 
though no money in fact passed. The trustee then, 
concealing the prior mtge. & showing title under 
the pretended purchase deed, conveyed the pro- 
perty to a mtgee. without notice :—Held: the ct. 
would not interefere to take away the legal estate 
from the mortgagee. 

(4) When a mtgee. is in possession of the legal 
estate there is no equity to make him reconvey, & 
he is entitled to hold it until every part of his 
Incumbrance has been paid (JAMES, L.J.).— 
PILCHER v. RAWLINS (1872), 7 Ch. App. 259 ; sub 
nom. PILCHER v. RAWLINS, JOYCE v. RAWLINS, 41 
I. J. Ch. 4855 25 L. T. 9213; 20 W. RR. 281, L. C. 
& LJJ. 

«Annotations :—.18 to (2) Refd. Taylor v. London & County 
Banking Co., London & County. Banking Co. v. Nixon, 
[1901] 2 Ch. 231. As to (3) Refd. Taylor v. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. Generally, Refd. Mumford v. 
Stohwasser (1874), L. R. 38 Hq. 556; Garnham v. Skipper 
1885), 53 L. T. 940; Bailey v. Barnes, [1894] 1 Ch. 25. 

entd. Gray r. Fowlor (1873). L. R. 8 Exch. 249; Lloyd 

v. Grace, Smith, [1911] 2 K. B. 489. 

1844. ---— If mortgagee without notice of prior 
incumbrance.|—-A subsequent lease made to one 
by way of mtge., who had notice of a prior lease 
for raising children’s portions, was set aside.— 
ALDRIDGE tv. DUKE (1679), Cas. temp. Finch, 439 ; 
23 E.R. 239. 

1845. -——- ——_-.|---A. mortgaged copyholds to 
B. by deposit: of copy of his own admission. A. 
diced & his heir mortgaged them to C. by deposit 
of his own admission. (. afterwards sold & 
conveyed the estate to D. D. had notice of B.’s 
security :—Held : - conveyance to D. was 
void as against B.--TyLeE v. WEBB (1843), 6 
Beav. 552: 11. 'T.O. 8. 4083 49 E.R. 939, 
pe eal - Consd. Hewitt ¢. Loosemore (1851), 9 Hare, 


1846. - -o] - Lioyvp a, 
woop v. LLoyb, No. 1696, ante. 
1847. --—-.- ----— Burden of proof of notice. |— 





APTIWwoobp, ATr- 


MortTGAGE. 


An equitable mtgee. will not be preferred to a 
subsequent legal mtgee., who has no notice of the 
equitable mtge.; & the onus lies upon the former, 
claiming a priority, to prove that the latter had 
such notice.—Re Harpy, Ea p. Harpy (1832), 
2 Deac. & Ch. 393. 

1848, -——- - —— Second & third mortgagees. |— 
BATES v. JOHNSON, No. 1885, poat. 

1849. ——— ——---.]-— YOUNG v. YOUNG, No. 1788, 
ante. 

1850. ———_ -—-—.] — TAYLOR v. LONDON & 
CoUNTY BANKING Co., LONDON & CouNTY BANK- 
ING Co. v. Nixon, No. 1830, ante. 

1851 .| —A purchaser who has, before 
completion of his purchase, received notice of an 
outstanding equitable interest must, in order to 
get a good title from his vendor, take care to see 
that that interest is got in or destroyed. If he 
chooses to complete in reliance upon the assurance 
of the vendor, or of the vendor’s solr., that the 
interest has been got in or destroyed, he does so 
at his own risk if it turns out that the interest is 
still outstanding, & the conveyance to him of 
the legal estate, accompanied by the delivery, 
unknown to the owner of the equitable interest, of 
the title deeds, affords him no protection against 
the prior equitable interest. 

Prior to the completion of a purchase of lease- 
holds the purchaser’s solrs. discovered the 
existence of an equitable mtge. not disclosed by 
the abstract, & required it to be discharged. On 
completion of the purchase the vendor’s solr., who 
was also the solr. of the equitable mtgee., produced 
the memorandusn creating the equitable mtge. with 
what purported to be a receipt, signed by the 
mtgee., for all moneys due on the security; an 
assignment of the property by the vendor to the 
purchaser, passing the legal estate, was then 
executed, & the equitable mtge.. the receipt, & 
all the other title deeds were handed to the pur- 
chaser. The reccipt turned out to be a forgery. & 
on an action being brought by the equitable 
mtgee. against the purchaser to establish the 
priority of his charge :—Held: as deft. had pur- 
chased with notice of an incumbrance which, as 
a fact, was still subsisting, the legal estate & 
possession of the title deeds afforded no protection, 
& pltf.’s equitable mtge. therefore had priority, & 
was still enforceable against) deft.—JARED v. 
CLEMENTS, [1903] 1 Ch. 428; 72 L. J. Ch. 291: 
88 L. T. 97; 51 W. R. 401; 19 T. L. R. 219; 47 
Sol. Jo. 435, C. A. 

Annotations :-—Refd. Perham vr. Kempster, [1907] 1 Ch. 373. 

Mentd. Hooper rv. Bromet (1903), 89 L. T. 37. 

What amounts to  notice.] — See 
Sect. 13, sub-sect. 1, post. 

1852. No new equity acquired—Action by court of 

equity restrained.|—-ROOPER v. HARRISON, No. 1931, 








ee 





post. 

1853. Purported second legal mortgage—De- 
livery of title deeds to second mortgagee—No 
evidence as to continuance of first mortgage.|— 
S., in 1841, executed a legal mtge. of leasehold 
property to J. to secure £300 & interest. In 1865 
he purported to execute another legal mtge. of the 
same property to R. to secure £121 16s. & interest. 
R. had no notice of the first mtge., & the lease of 
the property was given up to him :—Held: R.’s 
mtge. was entitled to priority, inasmuch as no 
explanation was given of the fact of S. being in 
possession of the lease.---JONES v. RHIND, RKHIND 
t, JONES (1869), 17 W. R. 1091. 

1854. Mortgagee trustees with legal estate--. 
Mortgage of share of cestui que trust--Absence of 
notice-—Priority over prior incumbrance.|—Funds 
belonging to L. were, on her marriage in 1834, 
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vested in three trustees, one of whom died in 1840, 
in trust for her for life for her separate use, without 
power of anticipation, & after her death for the 
children of the marriage, & in case there should 
be none, for such persons, if she should die in her 
husband’s lifetime, as she should appoint. In 
1843 the husband & wife executed a deed to secure 
the payment of moneys due from him, & the wife 
appointed that in case there should be no child of 
the marriage, & if she should die in the husband's 
lifetime, the trustees of the settlement of 1834 
should, out of the trust funds, raise sufficient to 
pay the husband’s debt. Notice was given of the 
deed of 1843 to the two surviving trustees of the 
settlement. In 1848 the wife & the sole surviving 
trustee of the settlement, who desired to retire, 
appointed three new trustees, & assigned to them 
the trust funds. One of those trustees died, & 
the two surviving trustees & the survivor of them, 
at the request of the husband & wife, dealt with 
some of the trust: funds, which ultimately were 
much diminished. A portion of the funds was 
invested in the purchase of leasehold premises, 
which were held upon the trusts of the settlement. 
he wife died in Mar. 1870, without having had 
any child. The husband survived. The survivor 
of the trustees of 1848 in May, 1870, received a 
notice from Kh. of a charge on the leaseholds in 
his favour, dated Oct. 5, 1864; & in Oct. 1870, he 
received a notice of the deed of 1843 :—Held: the 
surviving trustees of 1848 were not liable to 
make good the funds which had been lost, KR. 
was not entitled to priority over the trustees of 
the deed of 1843; & the persons claiming under 
the deed of 1843, were entitled to the funds 
which remained in part satisfaction of the moneys 
due to them. 

Assignees of an equitable interest. should, if they 
desire to be perfectly secured, obtain a distringaus 
on the funds; or have their deed indorsed on the 
original deed; or obtain a transfer of the funds 
into ct. 

Trustees who have got a legal estate, or an estate 
of any kind, either money or land, may lend money 
to the cestui que trust. & get a beneficial interest. in 
the trust property if they have no notice that there 
have been any prior incumbrancers. They have 
got the legal estate & they have got the legal right 5 
they have therefore got, in respect of the charge 
created in their favour, before they have got any 
notice of anything else, a right to retain that 
which the law has given them (JAMES, 1..J.).-— 
Puipes v. LOVEGROVE, Prosser v. Puipers (1873), 
L. R. 16 Eq. 80; 421. 5. Ch. 892 5 28 1. PT. O84 | 
21 W. R. 590. 


aint TOR 3-—~ . Newman vt. Newman (1885), 28 Ch, )). : 
aii pecans ! upon whieh there is an old outstanding term, & 


‘has notice at the same time of a certain incum- 


Refd. Low ¢. Bouveric, (1891) 3 Ch. 82. 

1855. ee - A_ trustee — 
has the legal estate & takes from his cestur _ 
trust an assignment of the equitable interest. by 
way of security for money advanced to the cesta 
que trust, can avail himself of the legal estate is 
a protection against a prior incumbrance of which 
he had no notice.—NEWMAN v1, NEWMAN (188), 
28 Ch. D. 674; 54 L. J. Ch. 5085; 52 L. T. 422 5 
83 W. R. 505; sub nom. NEWMAN Tt. NEWMAN, 
BRownN v. NEwMAN, 1 T. L. R. 211. 

1856. Assignment of prior equitable mortgage —- 
Assignment subsequent to legal mortgage. —Sub- 
stitution of assignee for equitable mortgagee 


who 





Intention of parties.|;-— W. was owner in fee | tempore peter oe pur 
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of certain property, & prior to May 1, 1879, 
mortgaged if by deposit of title deeds to G. to 
secure an advance by her. On May 1, 1879, W. 
gave a legal mtee. of the same property to B., to 
secure a debt owed by him,  B. at the time of the 
execution of the mtge. did not. know of the equit- 
able mtge. to G. In June, 1870. W. applied to 
deft. to make an advance to pay off the charge 
held by G. Deft. advanced the money; @G. 
handed the deeds back to W., who handed them 
to H., who was acting for all parties ; & H., in his 
turn handed them to deft. W., on or about the 
same date executed a legal mtge. of the same 
premises to deft. to secure his advance. This 
deed did not recite the mtge. of May 1, to B., nor 
was deft. aware of its existence. B. subsequently 
became insolvent, & his trustee in liquidation, 
pltf., claimed priority for the mntge. to B. of May 1, 
over that of June, 1879, to deft. The county ct. 
judge, before whom the case came on for trial, 
decided in favour of the priority of B.’s mtge. 
Defts. appealed :—Held: the decision of the 
county ct. judge should be reversed, & as from the 
nature of the transaction between the parties it 
was intended that deft. should stand in the place 
of the equitable mtgee., he was entitled to priority 
over the first: legal mtgee. to the extent. of the 
amount of the equitable mtge.---MAsSON 1. RHODES 
(1885), 53 1. T. 822, D.C. 

1857. Legal estate in trustee of 
Whether effective to alter priorities. 
uv. PAMSMAN, No. 1707, ante. 

1858. Notice of prior incumbrance — Duty to take 
care that Interest got in or destroyed----Rellance on 
assurance of sender or his agent.!-—JARED 1. 
CLEMENTS, No. 1851, ante. 

Failure to gain or loss of priority.| -- See Sect. 
13, post. 


mortgagor— 
--— LEDBROOK 





B. Legal Estate Acquired After Mortgage. 
now, Law of Property Act, 1025 (ce. 20), 
s. 7. 

1859. General rule —Priority obtained —If ad- 
vance made without notice.|-- CLARKE v». JEKVON 
(1684), Freem, Ch. 88; 22 1. R. 1076, 

1860. .|--If a subsequent. pur- 
chaser or intgee. has notice of a former purchase or 
incumbrance, he shall not) avail himself of an 
assigninent of an old) outstanding term, prior to 
both, in order to pet a preference. But if he had 
no notice of such prior purchase or incumbrance, 
& has the first & best right to call for the legal 
estate, then if he gets an assignment of it, a ct. of 
equity will not deprive him of his advantage. If 
second mitgee. lend his money upon an estate 


brance, prior to his own, the prior incumbrancer 
has the best right. to call for the legal estate, & to 
satisfy himself of any other incumbrances upon 
the estate; although such other incumbrances 
were not Known to the second mtgee, at the time 
he advanced his money. 

Wherever the legal estate is standing out, 
either in a prior incumbrancer, or in such a trustee 
as against whom the puisne incumbrancer has not 
the best right. to call for the legal estate, the whole 
title & consideration is in equity, & then the 
general maxim must take place, qui prior est 
e (LORD HARPWICKE, C.),—- 
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under an obligation to pa 


: upwards acquires the before 
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1. Acquisition of reversion by as- mtgod. premises, to the prejudice of lame 9. Burppinug & LOAN AAs00N. 


.J)— The assignee of a_ term. 
who takes the assignment subject to 


the mtgees., the ground rent reserved 
by the fease which he was hilmseclf 


| (1898), 28 8. C. HK. 407. —CAN, 
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WILLOUGHBY v. WILLOUGHBY (1756), 1 Term Rep. 
763; 2 Ves. Sen. 685; Amb. 282; 99 BH. R. 13866, 


L. C, 

Annotations :—Consd. Cholmondeley v. Clinton (1820), 2 

Jac. & W. 1. Refd. Maundrell v. Maundrell (1805), 10 
Ves. 246; Doe d. Putiand v. Hilder (1819), 2 B. & Ald. 
782; Jonos v. Jones (1838), 8 Sim. 633; Drew v. Lockett 
(1863), 32 Beav. 499; Sharples v. Adams (1863), 32 Beav. 
213; hadwick v. Turner (1865), 5 New Hep. 395; 
Peaso v. Jackson (1868), 3 Ch. App. 576; Pilcher ». 
Rawlins, Joyce v. Rawlins (1870), L. l. 11 Kq. 53. 
Mentd. Mole v. Smith (1822), Jac. 490; Carter v. Carter 
Geet): rv ie N. 8. 63; Frend v. Buckley (1870), L. R. 


5Q. 


1861. ——_- ——— ———.]—_P1.UMB v. Fuuitt, No. 
1995, post. 

1862. --—- -—— ——_.]—_ Ez p. KNotTY?, No. 1702, 
ante. 


1868. ——— .|—A solr. drew up a 
memorandum of charge by A. in favour of pltf. 
Afterwards the solr. took a legal mtge. to himself 
from A. of the same property. Pltf. brought an 
action claiming priority :—Held: the solr. had 
notice of the memorandum which therefore had 
priority over the legal mtge.—HUvUGGINs v. BUR- 
CHELL (1888), 60 L. 'T. 32. 


ee 








1864. —-— ~——.]— BAILEY v. BARNES, No. 
2001, post. 
1865. — Unless inequitable.|-— 











TAYLOR v. RUSSELL, No. 1736, anie. 

1866. —— ——.]—TAYLOR v. LON- 
DON & CoUNTY BANKING Co., LONDON & CoUNTY 
BANKING Co. v. NIXON, No. 1830, ante. 

1867. Bankruptcy of mortgagor before acquisi- 
tion—Legal estate no protection to subsequent 
mortgage.|—A. makes a mtge., & afterwards a 
commission of bkpcy. is taken out against him, & 
comrs. make an assignment of his estate, & then 
B. lends £2,000 to the bkpt. on a second mtge., 
having no notice of the bkpcy., & afterwards he 
gets in the first mtge. This prior mtge. shall not 
protect the mtge. subsequent to the bkpcy.— 
HitcHcock v. SEDGWICK (1690), 2 Vern. 156; 1 
Kq. Cas. Abr. 323, pl.5; 23 E. R. 707, H. L. 
Annotations :—Retd. Brace v. Mriborough (1728), Mos, 50 ; 

Collet v. De Gols (1734), Cas. temp. Talb. 65; Downing v. 

Bagnall (1755), Amb. 818; Langdale v. Briggs (1856), 
& De G. M. & G. 391. Mentd. Wiseman v. Vandeputt 
(1690), 2 Vern. 203; Sowerby v. Brooks (1821), 4 B. & 

Ald. 523. 

1868. Mortgagee without notice at time of 
advance—Third mortgagee—Effect of notice by 
second to first mortgagee. |—-PEACOCK v. BuRT, No. 
1726, ante. 

1869. Legal estate procured to mortgagee— 
Or trustee for him.|—If the owner of the legal 
estate in realty creatcs successive equitable 
incumbrances upon it, he cannot alter the equitics 
of those incumbrancers by afterwards transferring 
the legal estate to any one of them. But if the 
legal estate be outstanding in a third person who 
has no privity with the several incumbrancers, the 
incumbrancer who obtains a conveyance of it to 
himeelf, or a trustee for him, will secure a priority 
over the others. 

The owner of the legal estate in realty deposited 
the title deeds of it with pltfs., to secure moneys 
advanced by them to him. He afterwards 
admitted that he was originally trustee of the legal 
estate in the property for A., to whom such legal 
estate was afterwards conveyed. It appeared 
from the balance of the evidence in the case that 
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A. must have known of the deposit of the deeds 
with pltfs. :—Held: they were entitled to a decree 
for the sale of the realty, & payment of what was 
due to them ; with costs of suit, to be paid by A.— 
SHARPLES v. ADAMS (1863), 32 Beav. 213; 1 New 
Rep. 460; 8 L. T. 1388; 11 W. R. 450; 55 HE. R. 


fons : n (1873), L. R.17 
ata te pan he Se eneit: aree3). 32 Heat. 499 : 
Hee, Shropehire Union, Co. 1873), Ee R 8 QBs 70, 

County Banking Co. v, Nixon, {190112 Ch. 231. 

1870. Effect of notice when getting in legal 
estate.|—_BATES v. JOHNSON, No. 1885, post. 

1871. ——-.]—A person who has bond fide 
paid money without notice of any other title, may 
afterwards, even pendente lite, get a legal title if 
he can, & may hold it, though during the interval 
between the payment & the getting in of the legal 
title he may have had notice of some prior dealing 
inconsistent with the good faith of the dealing 
with himself.—BLACKWOOD v. LONDON CHARTERED 
BANK OF AUSTRAMIA (1874), L. R. 5 P. C. 923 438 
L.J.P.C.25; 304. 7.45; 22 W.R. 419, P. C. 


innotations -—Apprvd. Taylor v. Russel], [1892] A. C. 244. 
‘ Consd. Lalo County Banking Co. v. Goddard (1897), 
76 L. T. 277. 








1872, —--- ——.]—-TayLor v. RUuSSELL, No. 
1736, ante. 
1873, ——--- Acquisition pendente lite.|—-BLACK- 


WOOD v. JAONDON CHARTERED BANK OF AUSTRALIA, 
No. 1871, ante. 

1874. Legal estate in mortgagor—Transfer to 
one of several equitable mortgagees.|-—SHARPLES 
v. ADAMS, No. 1869, ante. 

1875. Agreement to grant legal mortgage 
to equitable mortgagee—Grant of legal estate to 
another—Purchaser for value without notice.|— 
MAXFIELD v. BurtoN, No. 2016, post. 

1876. Subsequent mortgagee 
giving fresh advance.|—S., who was the equitable 
owner in possession of freeholds, charged them in 
favour of K., at the same time giving K. an under- 
taking to execute a legal mtge. S., having subse- 
quently got in the legal estate, granted a mtge. In 
fee to G. without notice of K.’s incumbrance :-— 
Held : notwithstanding the undertaking to execute 
a legal mtge. to K., G. was entitled to priority.— 
GARNIJAM v. SKIPPER (1885), 55 L. J. Ch. 263; 53 
LL. T. 940; 34 W. R. 135; 2 T. L. BR. 64. 

Legal estate vested in satisfied mortgagee.|— 
Sce Nos. 1900-1902, post. 

Conveyance in breach of trust.|—Sce Sub-sect. 2, 
F., post. 
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C. Mortyagee with Better Right to Call for Legal 
Estate. 


1877. Right to priority—As against other equit- 
able incumbrancers.]—A purchaser without notice 
shall not be hurt in equity, not only where he has 
got in a prior legal title, but where he has a better 
right to call for the legal estate, than another who 
has got an incumbrance prior to his title —WILKES 
v. cre (1707), 2 Vern. 599; 23 E. R. 991, 
L 


Annotations :-—Consd. Willoughby v. Willoughby (1756), 

1 Term Rep. 763. Refd. Fitzgerald vr. Fauconberge 
rags Fitz-G. 207; Cholmondeley v. Clinton (1820), 2 
ac. & W. 1; Taylor v. London & County Banking Co., 
London & County Banking Co. v. Nixon, (1901) 2 Ch. 231. 
Mentd. Re Slobodinsky, Er Pp Moore, {1903} 2 K. B. 517 ; 
Re Hart, Ex p. Green, (1912) 3 K. B. 6; Re Gunsbourg, 
(1920) 2 K. B. 426. 


Denn) 


PART XII. SECT. 1, SUB-SECT. 2.—C. 


eaten 


1877 ii. ——— 





ane i. Right to priortty—<As against other equitable incumbrancers.}-—-LOWNDES ¥v. MITTON (1897), 16 N. Z. L. R. 385. 
-}—Bisnor v. Hunt (1907), 26 N. Z."L. R. 950,—N.Z, 
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1878. -|—(1) Second mtgee. with 
notice of a former, but without notice of a cae 
charge antecedent to both, of which first mtgee. 
had notice, must take subject to that demand. 

(2) Where all claim in equity, qui prior esi 
tempore potior est jure except where one has better 
ese ce on the cee cate Vomrnmn (EARL) 
v. OR (LORD) (1752), 2 Ves. ~ 472; | 
E. R. 302, L. C. primey eanee ee ariay 


Annnotatons :—As to (1) Refd. Chalmor v. Bradley (1819 
Jac. & W. 51; Cholmondoloy v. Clinton (R20). 9 Jack 
W.1; 1 eacock «, Burt (1834), 4 L. J. Ch. 33: Bugden rt. 
Bignold (1843), 2 Y. & ©. Ch. Cas, 377. Gencrally, Mentd. 
Hercy v. Dinwoody (1793), 4 Bro. C. C. 257; Stackhouse 
v. Barnston (1805), 10 Ves. 453; Goodright d. Fowler vt. 
GEreeter Roe ass ae > Hughes v. Thomas (1811), 

st, > wake v. Skinner (1819), 1 Jac. & W. Y: 
Brown v. Claxton (1829), 3 sim. ove peer MG a 








1879. ——_— ———.]—_WILLoUGUBY v. WILLOUGU- 
By, No. 1860, ae 
1880. -|—Rule between incumbrancers, 


that a subsequent incumbrancer, without notice, 

getting in a term, may protect himself; unless 

there are circumstances giving the prior incum- 
brancer a better right to call for an assignment. 

Subsequent incumbrancer cannot protect him- 
self by a satisfied term against a prior incum- 
brance, unless in some sense got in: either by 
an assignment, or making the trustee a party to 
the instrument or taking possession of the deed, 
creating the term; nor, if he has notice, before he 
pays his monecy.—MAUNDRELL v. MAUNDRELL 
(1804), 10 Ves. 246; 32 VW. R. 839, L. C. 

Annotations :—Consd. Cholinondeley v. Clinton (1820), 2 
Jac, & W.1; Wilmott. Pike (1845), 5 Hare, 14. Apld. 
Rice v. Rice (1854), 2 Drew. 73. Consd. Carter v. Carter 
(1857), 3 K. & J. 617. Reid. Kr p. Knott (1806), 11 Ver. 
609; Mackreth v. Symmons (1808), 15 Ves. 329: Doe d. 
Putland v. Hilder (1819), 2 13. & Ald. 782; Frere v. Moore 
(1820), 8 Price, 475; Peacock rv. Burt (1834), 4 L. J. Ch. 
33; KH. v. Oundle (1834), 1 Ad. & KH). 283; Bates ¢. 
Johnson (1859), John, 804; Prosser v. Kice (1859), 28 
Beav. 68; Pease v. Jackson (1868), 3 Ch. App. 576; 
Pilcher vt. Rawlins (1872), 7 Ch. App. 259; Taylor ¢. 
Russell, [1891] 1 Ch. 8; Taylor v. London & County 
Banking Co., Jioondon & County Banking Co. ». Nixon, 
[1901} 2 Ch. 231. Mentd. Roach «. Wadham (105), 
2 Smith, K. B. 376; Rawlins x. Burgis (1814), 2 Vos. & BR. 
382; Ray vw. Pung (1821), 5 Madd. 310; Tunstall v. 
Trappes (1830), 3 Sim. 286 ; Logan 7. Bell (1845), 1 GC. 1. 
872; Glass ». Richardson (1852), 9 Hare, 698 ; Hughes », 
Wells (1852), 9 Hare, 740; Sing v. Leslie (1864), 2 Hem. 
& M. 68; Spencer ¢. Clarke (1878), 9 Ch. 7), 137. 

1881. ——.J—hxep. Knorr, No. 1702, ante. 

1882. —-- ——-.]|—TAYLoR v. LONDON & 
CounTY BANKING Co., LONDON & COUNTY BANK- 
ING Co. v. Nixon, No. 1830, ante. 

1888. Mortgagee paying off prior Incum- 
brance.|—-A. member of a building society having 
made a mtge. to the trustees of the society & a 
subsequent equitable charge in favour of pltfs., 
requested defts. to pay off the first mtge. This 
was done, & the receipt of the trustecs was in- 
dorsed upon the first mtge. & the title deeds handed 
over to defts., & the mtgor. at the same time 
executed a mtge. of the property to defts., who had 
no notice of pltf.’s charge :-—-Held: defts. had the 
better equity, & therefore that the rule, ‘* Qui 
prior est tempore, potior est jure”’ did not apply.— 
PEASE v. JACKSON (1865), 3 Ch. App. 5763 37 
L. Js Ch. 725 ; 32 ds P. 757 r 17 W. ae 9 L. P 
Annotations :-— As to (1) Apld. Fourth City Mutual Benefit 

Bldg. Soc. v. Williams, Marson ¢. Cox (1879), 14. Ch. D. 140. 

Distd. Carlisle Banking Co. v. Thompson (1884), 28 Ch. D. 

398. Folld. Mason v. Rhodes (1885), 53 L. T. 

Crosbie-Hill v. Sayer, (1908) 1 Ch. 866. Generally, Refd. 

Lawrence v. Clements (1874), 31 L. T. 670; Robinson v. 

Trevor (1883), 12 Q. B. 








Caan. 582. 

1884. ——_ ——.] In 1902 D. mtged. free- 
holds to a building society. In June, 1905, D.’s 
bankers, at his request, paid off the mtge. The 
building society delivered the title deeds other than 
the mtge. deed to the bank, & D. executed in 


3223: 


D. 423; Sangster v«. Cochrane | 
(1884), 28 Ch. D. 298; Hosking v. Smith (1888), 13 App. | 
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favour of the bank a memorandum of equitable 
charge containing an agreement to execute a legal 
mtge. when called upon. Shortly afterwards the 
building society handed the mtge. deed to the 
bank, indorsed with the receipt authorised by 
Building Societies Act, 1874 (c. 32), s. 40. The 
receipt was dated the day of payment off, though 
in fact executed afterwards. In Nov. 1905, by 
means of forged title deeds, D. obtained an advance 
from defts.’ predecessor in title, & executed what 
purported to be a legal mtge. of the property to 
him. In 1906 pltfs. paid off the moneys owing to 
the bank. D. executed a mtge. of the property 
to them, & the bank handed them the title deeds, 
but did not convey the legal estate to them. 
Pitfs. were in ignorance of the transaction with 
defts.’ predecessor, & he was ignorant of the bank’s 
claim when he advanced his money to D. :—Held : 
the statutory receipt operated to vest the legal 
estate in the bank, & the bank's mtge. was still 
alive for the purpose of giving pltfs., as having the 
best right to call for the legal estate, priority over 
the incumbrance vested in defts.—CrossBin-LILLL 
v. SAYER, [1908] 1 Ch. 866; 77 L. J. Ch. 460; 99 
L. T. 267; 24 'T. LR. 442. 

elrnotation :-— Refd. Mauks ¢. Whiteley, (1012) 1 Ch. 735, 


D. Possession by Transferce of Morigage. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 07. 

1885. General rule.) — Where two or more 
successive mtgees. advance their money upon 
security of real property, without notice of a prior 
trust fraudently concealed by the mtgor. the first. 
mtgee. taking a mtge. of the legal estate, the last 
mtygee. is at liberty, after notice of the trust, & 
pending a suit by the cestuis que trust for redemp- 
tion of the first mtge., to pay off all the prior 
mitges., & upon getting in the legal estate, to 
hold it until all the moneys advanced by him have 
been paid in full. 

Where there are three successive mitgees., the 
third taking his security without notice of the 
second at the time of advancing his money, if the 
third can obtain, even after bill filed, a conveyance 
of the legal estate from the first, he can, as it is 
termed, “ squeeze out”? the second, although at the 
time of obtaining such conveyance he had full 
notice of the existence of the second mtge. The 
fact of his having such notice at the titne of his 
getting in the legal estate is immaterial, provided 
he had no such notice at the time when he advanced 
his money (PAGE Woon, V.-C.). 

The authorities, as it. seems to me, have gone to 
this extent although J am still of opinion that they 
have never gone before, that any person having an 
unsatisfied mtge. or charge upon real property, is 
at liberty, at any time before decree, to convey the 
legal estate in the property, ino respect of his 
unsatisfied charge, to any subsequent incum- 
brancer, who may have advanced his muney with- 
yut notice of any intervening or other charge as 
neumbrance, & by so doing may give to that other 
-pcumbrancer a right, which this ct. cannot take 
from him, to insist upon the legal estate, which 
as the ct. holds, he has thus properly acquired 
(PAGE Woop, V.-C.). 

In the case of a satisfled mtge., where the mtgee. 
would hold sitnply upon trust for the original 
mitgor. as those claiming under him as in the case 
of a trustee of u satisfied term. ... I do not find 
any authority which decides, that where notice 
has once been fixed upon the person thus holding 
as a trustee of a dry legal estate for the benefit 
of the parties entitled, he is at liberty to convey 
that estate to a third party, as to give such third 
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party a security which could only be acquired 

through the medium of a breach of trust. on his 

part (PAGkE Woop, V.-C.).—BATES v. JOHNSON 

(1859), John. 304; 28 IL. J. Ch. 500; 70 BE. KR. 

439; sub nom. BATES v. JOHNSON, HOOKE v. 

JOHNSON, 33 L. T. O. S. 2338; 5 Jur. N.S. 842; 

7 W. R. 512. 

Annotations :—Refd. West. London Commercial Bank v. 
Neliance Permanent Bldg. Soc. (1884), 53 L. J. Ch. 860 ; 


Taylor v. Russell, [1891] 1 Ch. 8; Bailey v. Barnes, [1894] 
1 Ch. 25. 


1886. Transferee without notice—Transferor with 
notice.|—MERTINS v. JOLLIFFE, No. 2000, post. 

1887. Transferor without notice—Knowledge of 
transferee immaterial.|—Assignee of a mtge. from 
persons not having notice of mtgor.’s being only 
tenant for life, not bound to discover whether he 
himself had notice. 

Whether he had or had not [notice] was 
immaterial if those through whom he claimed had 
not (per Cur.).—SWEET v. SOUTHCOTE (1786), 2 
Bro. C. C. 66; 2 Dick. 671; 29 BE. R. 38. 
ana :—Consd. Wilkes v. Spooner, [1911] 2 K. B. 


1888. Constructive notice—Notice to agent of 
transferee’s solicitor—Further advance on transfer. | 
—In order to affect a principal with constructive 
notice of facts within the knowledge of an agent, it 
is necessary not only that the knowledge should be 
derived from the same transaction, but it must be 
knowledge of facts which are material to that 
transaction & which it was the duty of the agent 
to communicate. Therefore, the transferee of a 
mtge. is not affected by the knowledge of the solr., 
acting for him in the matter of the transfer, of an 
incumbrance subsequent to the original mtge., so 
as to prevent him from making further advances, 
such knowledge not being material to the business 
of the transfer.—_ WYLLIE v. POLLEN (1863), 3 De 
G. J. & Sm. 596; 2 New Rep. 500; 32 L. J. Ch. 
Cae 9L. T. 713; 11 W. R. 1081; 46 EK. hk. 767, 
Annotation :—Mentd. Blackburn, Low v. Vigors (1887), 57 

L. J. Q. B. 114. 


Spare Sub-sect. 2, KH. & Sect. 13, sub-sect. 1, 

Mortgages to building societies.|—See BUILDING 
SocIETIES, Vol. VII., pp. 481-483, Nos. 160, 
162-174 ; & Law of Property Act, 1925 (ec. 20), 
8s. 115 (9). 


Ki. Possession by Purchaser for Value Without 
Notice. 

See Mquity, Vol. XX., pp. 256-263, 296-305, 
416, Nos. 191-251, 500--585, 1487; FRAUDULENT 
& VOIDABLE CONVEYANCES, Vol. XXV., pp. 160, 
161, Nos. 95-97, 99. 


F. Where Legal Estate Taken from Trustee. 


1889. Mortgagee with notice —- No _ priority 
gained.|—A purchaser or mtgee. shall not protect 
himself by taking a conveyance from a trustee 
after notice of the trust, for by taking such convey- 
ance he becomes the trustee himself.—SAUNDERS 
v. DEHEW (1692), 2 Vern. 271; 23 EK. R. 775; 
sub nom. SANDERS v. DELIGNE, Freem. Ch. 123. 
«innotations :—Apld. Allen t. Knight (1846), 5 Hare, 272. 

Consd. Curter v. Carter (1857), 3 K. & J. 617. Distd. 

Bates v. Johnson (1859), John. 304. Folld. Mumford v. 

Stohwasser (1874), L. RK. 18 Eg. 556. Apld. Bailey v. 

Barnos, (1894) 1 Ch. 25. Refd. Taylor v. Russell (1890), 


62 L. T. 922; Taylor v, London & County Banking Co., 
apie & County Banking Co. r, Nixon, [1901] 2 Ch. 


1890. --- — ----.]-—A., in whom a lease was 
vested, deposited it with his bankers by way of 
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equitable mtge. The bankers afterwards received 
notice, as the fact was, that A. was a mere trustec 
of the leasehold, but they subsequently obtained 
from him a formal mtge. of the legal estate :—Held: 
the cestuis que trust had priority over the bankers. 
——BAILLIE v. M‘Kewan (1865), 35 Beav. 177; 55 


E. R 
_.. on -—Refd. R. v. Shropshire Union Co. (1873), L. R. 

8 Q. B. 420. 

1891. .]—Where money is lent on an 
equitable mtge. without notice of a prior equitable 
agreement, the lender gains no priority over the 
owner of the prior equitable interest by getting 
in the legal estate after he has notice that his 
mtgor. has made himself a trustee for the owner 
of the prior equity. 

Qu.: whether he would be in any better 
position if he had no notice. 

A builder entered into a building agreement 
under which leases of plots of land were to be 
granted on completion of houses on them. He 
built a house on one plot, & verbally agreed on 
getting his lease to grant an underlease to M., who 
gave valuable consideration for the underlease, 
& entered into possession. Subsequently the 
builder, without the knowledge of M., obtained a 
lease of the house, & deposited it with deft. to 
secure an advance made without notice of M.’s 
title. After this the builder, as agent for pltf., 
who claimed under M.’s will, let the house to a 
tenant. Subsequently the builder granted to 
deft. a legal mtge. to secure the previous advance. 
The suit was instituted for specific performance of 
the agreement for an underlease :—Held: the 
tenancy gave deft. constructive notice at the time 
of taking the legal mtge., the builder was a trustee 
for M.; & the legal estate was no protection to 
deft. against the prior equity.—MUMFORD v1. 
STOHWASSER (1874), L. R. 18 Hq. 556 ; 43 L. J. Ch. 
694; 30 L. T. 859; 22 W. R. 833. 

Annotations :—Distd. Bailey v. Barnes, [1894] 1 Ch. 25. 
btd. Hunt v. Luck, [1902] 1 Ch. 428. Refd. Ortigosa v. 
Brown (1877), 47 L. J. Ch. 168; Garnham v. Skipper 

(1885), 55 L. J. Ch. 263 ; Union Bank of London v. Kent 


(1888), 39 Ch. D. 238; Powell v. London & Provincial 
ties hati 1 Ch. 610; Re Lake, Hx p. Cavendish, [1903] 








1892. ———- -——.]—The owner of a copyhold, 
which was subject to a mtge. by conditional 
surrender for £350, made by a former owner, 
instructed S., his solr., to procure him, on the 
security of the property, a loan of £550, out of 
which the old mtge. was to be paid off. S.in July, 
1876, obtained the money from pltf., who was also 
his client. In July, 1877, S. took a security for 
£700 on the property in his own name, the mtgee. 
assigning the old mtge. debt, & the mtgor. cove- 
nanting to surrender. The old mtgee. was paid 
by a cheque drawn by S. on B. & co., his bankers. 
S.’s account was already overdrawn, but on the 
same day he applied to them for leave further to 
overdraw, which was granted on his depositing 
with them the security for £700, & the cheque 
when presented was honoured. B. & co. had no 
notice of pltf.’s claim. Some time after this S. put 
his account in credit, but it shortly afterwards 
became again overdrawn. S. handed over some 
of the other muniments of title to pltf. Pltf. 
commenced his action to establish his right to 
rank as incumbrancer for £550 in priority to B. & 
co. After this, B. & co. procured the old mtgee. 
to be admitted under the old conditional surrender, 
& to surrender tothem. 8B. & co. appealed asking 
for priority over pltf. to the extent of the old mtge. 
which had been paid off with their money :—Held : 
(1) S., having received money from pltf. for the 
purpose of being invested on a mtge. of specified 
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property, & having taken a security on that 
property in his own name, was a trustee of that 
security for pltf. to the extent of the money 
received from him, & this equitable title must 
prevail against the deposit with B. & co., & the 
£350 mtge. could not be set up against pitt. ; 
(2) B. & co. did not acquire priority by having got 
the legal estate, for an equitable incumbrancer 
cannot, after receiving notice of a prior incum- 
brance, obtain priority over it by getting in a legal 
estate from a bare trustee.—HARPHAM v. SHACK- 
Lock (1881), 19 Ch. D. 207; 45 L. T. 569; 30 
W. Ne 49, Te 
Annotations :— . Fe Richards, We i “ds 
(1890), 45 Ch. PD. 589. Expl. Taslonae Run eee 
1Oh. 8. Refd. Garnham v. Skipper (1885), 53 L. T. 940; 
Powell v. London & Provincial Bank, [1893] 1 Ch. 610: 
Boa & County Banking Co. v. Goddard (1897), 76 


T. 277. Mentd. Re Cooper, C SW eae ids 
Ch. D. 611. per, Cooper rv. Vesey (1882), 20 





1893. -———.]—TAYLOR v. RUSSELL, No. 
1736, ante. 
1894. ——.!—TayYLor tv. LONDON &« 





CouUNTY BANKING Co., LONDON & CouNTY BANK- 
ING Co. v. Nrxon, No. 1830, ante. 

1 -|—Testator, after bequeathing 
legacies & annuities, devised his real estate to three 
trustees. of whom K. was one, upon trust out of 
the rents & profits in aid of his personal estate to 
pay his debts, funeral & testamentary expenses, 
& the said legacies & annuities, &, subject thereto, 
to hold the said premises upon trust as to a certain 
freehold house for K., his heirs & assigns. 'Testator 
then disposed of his residue. He died in Mar. 1872. 
In Sept. 1872, K. assigned his interest under the 
will by way of mtge. to pltf., who gave notice to 
K.’s two co-trustees. In 1879 K., by the death of 
his co-trustees, became sole trustee of the will. 
In 1890 he deposited the deeds of the house & the 
probate of the will with defts., his bankers, & 
executed to them a memorandum of charge to 
secure an overdraft, & in 1903 he executed to the 
bank a conveyance of the hereditaments to which 
the title deeds related by way of mtye. to secure the 
existing debt & further advances. Defts. did not 
know, either in 1890 or 1903, of pltf.’s equitable 
mtge., but on the occasion of their first’ advance 
the bank manager examined the deeds without 
professional assistance. In [890 all the debts, 
legacies, & annuities had been satisfied except a 
legacy of £100 bequeathed to a tenant for life, who 
was still living, with remainder to her children. In 
an action to determine the priorities of the mtgees, : 
—Held: in 1903 the trusts of the will not’ having 
been fully executed, K.’s equitable interest. had not 
become merged in his Iegal estate; the bank, 
knowing K. to be the surviving trustee of the will, 
& having notice that what they took from him 
was part of his trust estate, took it subject to all 
the subsisting trusts to which it was subject, 
including the mtge. of 1872, & therefore had not 
priority over pltf.’s carlier equitable mtge.— 
PERHAM v. KEMPSTER, [1907] 1 Ch. 373; 76 L. J. 
Ch. 223; 96 L. T. 297. 

Annotation :-—Distd. Pearce v. Bultecl, [1916] 2 Ch. 544, 

1896. Mortgagee without notice —- Whether 
priority gained-—-Second mortgagee with notice of 
prior charge—First mortgagee with notice of trust. | 
—PoMFRET (EARL) v. WINDSOR (LORD), NO. 1878, 
ante. 

1897. ——— Instrument 
foundation of mortgagee’s legal 
v. CARTER, No. 2113, post. 








creating trusts 
title.| — CARTER 
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1903 {. General eae ba prior eat 
tempore potior est jure. }—Re FFRENCH'S 
ESTATE, TYRRELL, PETITIONER (1887), 


J —VOL. xxxXvV. 


1903 ii. — 





21 L. h. Ir. 283.—IR. 
-—-—. BOURKE tv. LEE, 
pie) Li. BR. 250; — 
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1898. ———.]|—PILCHER v. RAWIINS, No. 
1848, ante. 

1899. Effect of knowledge of party conveying to 
mortgagee.]— PILCHER v. RAWLINS, No. 1843, ante. 

1900. Conveyance by satisfied mortgagee.] 
—CARTER v. CARTER, No. 2113, post. 

oe ——-.]— BATES v. JOHNSON, No. 1885, 
ante. 

1902. ———- -——.|—-TayLor v. Russet, No. 
1736, ante. 











SUB-SECT. 3.—EQUITABLE MORTGAGES. 
A. In General. 

See, now, Law of Property Act, 1925 (c. 20), 
s.97; Land Charges Act, 1925 (c. 22), ss. 10, 138, 
&, generally, Equiry, Vol. XX., pp. 305 et seq. 

1903. General rule—Qui prior est tempore potior 
est jJure.]|—Mtges. are not to be preferred to other 
real incumbrances, but they shall all take place 
according to their priority, & as they severally 
stand in order of time.—SyYMMrES +. SYMONDS 
(1703), 4 Bro. Parl. Cas. 328; 2. R. 222. 











1904. - -|-—Brack v. MARLBOROUGH 
(Ductss), No. L701, ante. 
1905. temo CLARKE 0. ABBOT (1741), 


Barn. Ch. 4573 2 Hq. Cas. Abr. 606; 27 BEL AR. 
718, LC. 





1906. ~~ —-—- .] —WILLOUGHBY vt. WILLOUGH- 
BY. No. 1860, ante. 

1907, —-~— - --.J—FreERE vv. Moonrk, No. 1708, 
ante, 

1908. - - 2 PHILIPS 9. PHutaps, No. 
1728, ante, 

1909. - | NEwWPron tv. NEwWron, No, 


1521, ante. 

ec ~ 4) Testator, who died in 1866, 
devised & bequeathed all his real & personal estate 
upon trust. for sale & conversion, & empowered his 
trustees to carry on his business for such time as 
they should sce fit, & to employ in the business all 
the capital which might. be invested therein at: the 
time of his decease, & the profits thereof, & to 
increase or abridge the business & his capital 
therein, & generally to transact all matters & 
concerns respecting the business, & to do all acts 
relative thereto, in the same manner as if they were 
absolutely entitled to the same. The personal 
estate of testator comprised nearly the whole of 
the capital of the business. His real estate econ- 
sisted of the manufactory & buildings upon which 
the business was carried on, & for which he received 
arent. The trustees carried on the business after 
testator’s death in partnership with other persons 3 
but the firin ultimately became bkpt. In 1869 ane 
of the trustees advanced to his co-trustes £2,000 
& the title deeds relating to the manufactory & 
premises were deposited with him for securing the 
repayment of the advance with interest. The 
money was applied for the purposes of the business. 
This transaction had not been disclosed. 

In Jan. 1882, an action was commenced for the 
administration of testator’s estate. In pursuance 
of an order made in that action, the business was 
sold in 1883. In Sept. 1882, certain of the 
beneficiaries mortyvaged all their respective shares 
under the will to secure the repayment to a bank- 
ing co. of £4,600. The banking co. applied b 
petition for leave to intervenc in the action, 
obtain payment of their debt. The question 
raised was, whether the trustees had power to 





1903 fii. -———, }—— He HOBBETT’S 
ESTATE, NUGENT, PETITIONER, Hoe) 
11. R. 461; 38 f. L. T. 181.—IR. 

m. Mortgagee by deposit of Hille 


GG 





35 1. L. T. 82 
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make an equitable mtge. of real estate, which did 
not form part of the assets employed in the 
business, for the purposes of the business :—Held : 
power to employ other assets in the business was 
conferred upon the trustees by the authority to 
increase the capital of the business; as they 
could have sold the real estate & used the proceeds 
in the business, they were not wrong in using the 
property itself to assist in carrying on the business ; 

& the mtge. of 1869 had priority over the mtge. of 

1882.—-J?e DimMocK, DIMMOCK v. DIMMOCK (1885), 

52 L. T. 404. 

1911. - ——,|—-Machinery obtained by a 
co. under a hire-purchase agreement was fixed to 
its business premises. Subsequently the co. gave 
to a bank an equitable mtge. of its premises by 
deposit of deeds accompanied by written memo- 
randa of charge. The bank had no notice of the 
hire-purchase agreement. On default in payment 
by the co. under the hire-purchase agreement the 
vendor of the machinery gave notice demanding 
the return of the machinery. A winding-up order 
was made against the co., & moncy was still owing 
to the bank under its memoranda of charge : 
Held: the bank being an equitable mtgee. took 
subject to the hire-purchase agreement, the hire- 
purchase agreement created an equitable interest 
by which a subsequent purchaser who had not the 
legal estate was bound, & the interest of the bank 
under its mtge. was postponed to the interest of 
the vendors of the machinery under the hire- 
purchase agrceement.—He ALLEN (SAMUEL) & 
Sons, Lrn., [1907] 1 Ch. 575; 76 Ju. J. Ch. 362; 
96 L. T. 660; 14 Mans. 144. 

Annotations :--~Apprvd. Rc Morrison, Jones & Taylor, 
Cookes_ v. Morrison, Jones & Taylor, [1914] 1 Ch. 50. 
Reid. Humer v. London City & Midland Bank (1918), 
87 I. J. K. B. 973. Mentd. Becker v. Riebold (1913), 
30 T. L. RR. 142 
1912. .|—-Testator died in 1895, having 

by his will given his real estate to his son C., & 

to L. upon trust to sell & divide the proceeds among 
his four children, including C., each share being 
settled on trusts for a child for life, & afterwards 
for the children of that child. L. having died in 

Aug. 1904, from then till Jan. 1905, C. was the sole 

exor. & trustee of the will. In Sept. 1904, C. 

& another severally owed money to M. on pro- 

missory notes for £2,000 C. & M. in fraud of the 

rights of the beneficiaries under the will, M. having 
full notice of the breach of trust. arranged that the 
£2,000 should be further secured on part of the 

trust estate & to carry out the arrangement. C. 

on Sept. 29, 1904, executed & delivered to M. what 

purported to be a conveyance on sale of part of 
the land held in trust to M. in consideration of 
£2,000. The deed contained the usual receipt for 
the purchase-money but no part of the £2,000 
was ever paid, it being arranged that the deed was 
to be held as security for the money due on the 
notes to the extent to which they should be dis- 
honoured. In Apr. 1905, M. deposited the deed 
with B. & gave him a memorandum charging the 
land conveyed with £1,000 lent by B. who had no 
actual or constructive notice that any breach of 
trust had been committed or that the £2,000 had 
not been paid by M. & had not been guilty of any 
conduct which would have made his equity 
inferior to that of the beneficiaries :—Held : there 
was no contract of sale, & therefore no vendor's 
lien but an equity in the beneficiaries to have the 
property sold & the proceeds divided ; the bene- 




















deeds—Il hether priority given over reqis- 
tered deed.}—An equitable mtgee. by 
deposit of title-deeds, unaccompanied 


by any memorandum in writing, takos 
priority over a purchaser for value e 
claiming under a subsequent registered 
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ficiaries were not estopped by the receipt from say- 
ing that the money had not been paid or that the 
real transaction was not a sale & purchase; & 
the equities of the beneficiaries & B., being equal in 
every other respect the equity of the beneficiaries 
must prevail by reason of its priority in point of 
time.—CAPELL v. WINTER, [1907] 2 Ch. 376; 76 
L. J. Ch. 496; 97 L. T. 207; 23 T. L. R. 618; 51 
Sol. Jo. 570. 

1913. ———..]—By an agreement in writing, 
dated Nov. 11, 1910, G. M. & co., Ltd., agreed to 
supply & erect upon the works owned by the firm 
of M., J. & co., the predecessors of deft. co., a com- 
plete installation of a patent automatic sprinkler 
for the protection of the premises from fire, at the 
price of £237, payable by annual instalments. In 
the event of default being made in any annual 
instalment, or of any breach of the agreement 
by the purchasers, the whole unpaid balance of 
principal & interest was immediately to become 
due. The agreement further provided that the 
basis of the contract was that the sprinkler installa- 
tion remained the sole & exclusive property of the 
contractors until the whole sum of £237 had been 
paid, & in the event of default the contractors 
might enter upon the premises & remove the 
installation. Deft. co., was incorporated in 1911 
& took over the assets & liabilitics of the -firm of 
M., J. & co., including their interest under the 
agreement. In Vec. 1911, deft. co., issued a 
series of first mtge. debentures containing a charge 
in the usual form on the undertaking, such charge 
to be a floating security. On Oct. 18, 1912, a 
recelver & manager was appointed in an action 
brought by the debenture-holders to enforce their 
security. On Oct. 2], the last instalment. under the 
agreement fell due & was not paid. The debenture- 
holders had no notice of the agreement. On an 
application by G. M. & co., Ltd., for liberty to 
enter upon deft., co.’s premises & remove there- 
from the sprinkler installation :—-Held: the effect 
of the hire-purchase agreement was to confer upon 
applts. an interest in the Jand to which the 
sprinkler installation was affixed & to authorise 
them, in the events which had happened, to enter 
& remove it; & the interest of the debenture- 
holders being also equitable the ordinary principles 
of priorities applied; & that interest being 
subsequent in date was therefore postponed to the 
interest of applts.—Re Morrison, JONES & 
TAYLOR, LTnp., COOKES v. MORRISON, JONES & 
TAY Lor, Lrp., [1914] 1 Ch. 50; 43 L. J. Ch. 129; 
109 L. T. 722; 30 T. L. R. 59; 58 Sol. Jo. 80, 
C. A. 

Annotation :—Consd. Hamer wv. London City & Midland 

Bank (1918), 87 L. J. K. B. 973. 

1914. ——— --——- Unless circumstances cause 
postponement—Negligence or fraud.|-—BraDLEY 
v. RICHES, No. 20738, post. 











1915. —— Later incumbrancer with 
better equity.|—BRADLEY v. RICHES, No. 2078, 
post. 

1916. -—— ——.|—-TAYLOR v. LONDON & 





CouNnTy BANKING Co., LONDON & County BANK- 
ING Co. v. Nixon, No. 1830, ante. 

1917. Priority as against purchaser with notice.) 
—Equitable mtge. by deposit: of title deeds pre- 
ferred to a purchase with notice.—ITIERN v. MILL 
(1806), 13 Ves. 114; 33 E. R. 237. 


Annotations :—~Refd. Kennedy v. Green (1834), 3 My & K. 
699; Dryden v. Frost (1838), 3 My. & Cr. 670; Jones r. 
Jones (1838), 8 Sim. 633; Jones v. Smith (1841), 1 Hare, 





deed, without notice of such deposit. 
-~——Ke BURKE'S ESTATE, Ez p. BURKE 
(1881), 9 L. R. Ir. 24.—IR. 
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43; West v. Reid (1843), 2 Hare, 249: Hewitt ». Loose- 
more (1851), 9 Hare, 449. Mentd. Robinson v. Carrington 
(1833), 1 Mont. & A. 1; Cockorell v. Dickens (1840), 2 
Moo. Ind. App. 353 ; Fuller v. Benett (1843), 2 Hare, 394 : 
L vw. Purves (1862), 15 Moo. P. C Dresser v. 


ang .- Cc. Cc. 389; 
Norwood (1863), 32 L. J. C. P. 201. 

1918. Incumbrancer taking protection—Priority 
as against incumbrancer falling to take protection. | 
——FOSTER v. COCKERELL, No. 2095, post. 

1919. Release of prior charge—Without know- 
ledge of incumbrancer.]—(1) A. was entitled to a 
legacy, which was charged on real estates devised 
to D. A. by a deed, to which D. was a party, & 
which recited that it had been agreed that the 
legacy should remain on the security of the estate, 
assigned it to HE. <A. without the concurrence of 
E., afterwards released the charge upon the estate, 
& A. & DVD. together afterwards mortgaged the 
estates, first to C. & afterwards to pltf.. a judgment, 
creditor, who released his judgment :—Held: 
pltf. had priority over E. 

(2) A mtge. was made, ‘‘ subject to prior incum- 
brances ’’ :—Held: under the circumstances, a 
prior equitable charge was not included, it being 
unknown to the mtgec., & it not appearing to have 
been the intention of the mtgors. to include it.— 
GREENWOOD v, CHURCHILL (1843), 6 Beay. 314; 
12 L. J. Ch. 400; 49 E.R, 846. 

Annotation :-—Distd. Jones v. Williams (1857), 24 Beav. 47. 

1920. Three successive mortgages—Part of mort- 
gage money in hands of third mortgagee—Right 
of second mortgagee to part thereof— After release 
of security induced by fraud.J—Where there are 
three successive mtgees., the first of whom has the 
legal estate & the third mtgec. joining with the 
mtgor. in making a fourth mtge. part of the mtxe. 
money gets into the hands of the third mige., 
there is no cquity to entitle the second mtgee. to 
any part of that moncy; & although the second 
mtgee. has been induced by fraud to release jis 
security, which release has afterwards been sect 
aside, the fact of his having been so defrauded 
gives him no better right as against the third 
mtgee., who was a bond fide creditor of the mtgor. 
without notice of the fraud.— EYRE v. BURMESTER 
(1864), 4 De G. J. & Sm. 435; 4 New Rep. d8o 5 
33 L. J. Ch. 652; 10 L. T. 678 5 10 Jur. N.S. ONT | 
12 W. R. 993; 46 EB. R. 987, L. Ces previous pro- 
ceedings (1862), 10 Lf. 1. Cas. 90, Hl. L. 

1921. Priority as against beneficiary or cestul 
que trust.|—.J. being about to mortgage an estate, 
upon which his younger brothers & sisters had 
charges, got them to join in the conveyance, & 
acknowledge the receipt of their portions, giving 
them an undertaking, that he would grant them a 
subsequent mtge., & enter into no prior security. 
He afterwards makes a subsequent mtge. to pltf. 
for money lent before on bond, & a fresh sum 
advanced: the claims of the younger children 
have priority in equity, & shall be preferred to 
pltf..s mtge.—BECKETT v. CoRDLEY (1784), 1 
Bro. C. C. 353; 28 E.R. 1174. 


Annotations :-—Apprvd. Re Foot, Er p. Cawthorne (1522), 
1 Gl. & J. 240, Consd. Martinez v. Cooper (13826), 2 Russ. 


198. Dbtd. Layard tv. Maud (1867), $6 1. J. Ch. 664. 
Refd. Plumb De Fluitt (1791), 2 Anst. 432; Evans ¢. 
Bicknell (1801), 6 Ves. 174; Jones v. Jones (1837), 8 


Sim. 633: Northern Counties of England Fire Insce. ”. 
Whipp (1884), 26 Ch. D. 482. Mentd. Cory r. Gertcken 
(1816), 2 Madd. 40; Leslie v. Sheill, (1914) 3 K. 3. 607. 


1922. .|—In 1805 C. agreed to sell piece 
of land to W. in fee-simple, for a surn of £380. 
On investigating the title it was found that 
C. was only tenant for life, with remainder to his 
second son in tail. It was agreed, however, that 
the purchase-money should be paid to C. & W. 
took a bond from C.. dated Jan. 1, 1806, whereby 
he was bound to W., in the penalty of £760, 
conditioned to be void if C. & his second son would, 
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within three calendar months after the latter came 
of age, execute a proper conveyance to W. in fee. 
W. died in 1819, having by will devised all his 
residuary real & personal estate to deft., then a 
single woman. In 1820 deft. married B., & in 
1836 B., acting as deft. alleged, without her 
knowledge, & under a misapprehension of his 
rights as her husband, obtained from C., & his 
second son G., who had then attained twenty-one, 
a conveyance to himsclf of the Iand in fee-simple 
On Oct. 18, 1858, B. deposited the title deeds of 
the estate with pltf. by way of equitable mtge. 
B. died in Dec. 1858. B. devised all his real & 
personal estate to deft. After his death she pur- 
chased a judgment which had been entered up 
& registered before Oct. 18, 1858 :—Held: deft. 
was not entitled to any priority in respect of the 
judgment over pltf.’s security.—CHESSHYRE v. 
Biss (1860), 2 Gitf. 287; 2.1L. T. 404; 6 Jur. N.S. 
596; 66 E.R. 120. 


1923. ——.]-—HanrruaM v. SHACKLOCK, No. 1802, 
ante. 
1924. -—---.|—Pltf. & W. were trustees under 


a settlement. & in 1877 W., who was a solr. in 
partnership with M., proposed to pltf. an invest- 
ment of £1,000 of the trust money upon a mtge. 
of two houses of which M. was the lessee, & he 
concealed from pltf. the fact that he was interested 
in the houses. Pitf. accepted the investment, 
& the lease to M. was assigned by way of mtge. 
to W. & pltf., & the deeds of the mtged. property 
were left in the custody of W.. who, with the 
approval of pltf.. collected the rents, gave receipts, 
& paid the money to the cestuis que trust, This 
went on until PSVO. | Previously, in 1881, W. had 
allowed M. to get possession of the lease, & M. 
granted to deft. an underlease of one of the houses, 
receiving a premium of £750. The lease was shown 
by M. to deft.’s solr. to satisfy him that M. had 
power to grant. the underlease, & the lease was then 
returned to W. Deft. entered into possession 
under the lease, & has remained in possession 
since. Jt was found as a fact that the premium 
at £750 went into the account of the firm of W. 
& M..& that W. was an active party to the fraud, 
which was discevercd in 1890, when this flrm 
became bkpt. W. retired from the trust & released 
& assigned his interest in the trust property to 
pitf., who brought this action against deft to 
recover possession of the house & mesne profits. 
The defence was that, as W., one of the persons 
in whom the legal estate was at the date of deft.’s 
purchase, had been a party to the fraud, the legal 
estate of W. & pltf. must. be postponed to the 
equitable estate of deft. acquired from M. :-- Held: 
as deft. was only an equitable incumbrancer, & as 
the equitable title of the cestuis que trust was prior 
in point. of time, deft. had no equitable right, as 
against pitf., to his interest in the trust property, 
& there should therefore be judgment for pltf.-— 
ISAAC ». WorsSTENCROFT (1802), 67 1. T. 5515 56 
J.P. 303; 8 T. L. R. 627. 

1925. --——- Mortgagee without notice... Mortgage 
by executor---As beneficial owner.)~-Iixer., six 
years after the death of testator, surrendered a 
lease belonging to testator, & took a renewed lease, 
including additional property, & at an increased 
rent, in his own name. He afterwards deposited 
the lease us security for money advanced to him, 
which he applied to his own purposes. The 
renewed lease contained no mention of the sur- 
render, & the mtgee. did not know that the 
borrower was an exor., or that. he was not the 
beneficial owner of the lease. He did not, how- 
ever, made any inquiry into the title. An action 
was afterwards, brought to administer testator’s 
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estate, & a consent order was made for the sale 
of the leasehold property, without prejudice to 
any right, the mtgee., giving up the leasc to 
facilitate the sale. He claimed to be paid the 
amount due to him by the exor. out of the proceeds 
of sale :—Held: the lease was in equity part of 
testator’s estate, & the equity of the estate being 
prior to the equity of the mtgve., must prevail 
against it.—Re MORGAN, PILLGREM v. PILLGREM 

(1881), 18 Ch. D. 98; 50 L. J. Ch. 834; 45 L. T. 

183; 30 W. R. 223, C. A. 

Annotations :-—Refd. Graham v. Drummond, [1896]_1 Ch. 
968; Jennings v. Mather, [1901] 1 K. B. 108. Mentd. 
Re Gorton, Dowse v. Gorton (1889), 60 L. T. 305. 

1926. -—- .|—-Bankers take from a cus- 
tomer an equitable intge. by deposit of title deeds 
The property comprised in the deeds is subject 
to a trust of which the bankers have no notice, 
& the deposit is made in breach of that trust. 
The trust must prevail against the bankers’ lien. 

A sum of £3,000 is paid to a person out of the 
Ct. of Ch. upon his undertaking to apply £2,000 
of it in the purchase of a suitable house for him- 
self & wife, which he is to convey to the trustees 
of his marriage settlement upon certain trusts, & 
to apply the remuining £1,000 in setting himself 
up in business. Upon the receipt of the £3,000 
he pays the whole to his bankers. He afterwards 
draws out nearly the whole amount in various 
sums oat various times. Amongst the drafts is one 
which he delivers in payment for the purchase of 
« house suitable for himself & wife. Having pro- 
cured the house to be conveyed to himself in fee, 
he deposits the title deeds with his bankers as a 
security for advances without notice to the 
bankers of the trusts of the settlement. In con- 
sidering the conflicting claims of the bankers & 
the trustees of the settlement with respect to the 
house it must be presumed that the purchase- 
moncy for the house was paid out of that portion 
of the £8,000 which was properly applicable to that: 
purpose.—-MANNINGFORD v. TOLEMAN (1845), J 
Coll. 670; 14 L. J. Ch. 160; 9 Jur. 488; 63 
kK. R. 591. 

Annotations :— -Refd. Stackhouse *. Jersey (1861), 1 John. & 
H. 721; Cory v. Kyre (1862), 1 De G. J. & Sm. 149. 
Mentd. Ponnoll ». Detfoll (1853), 23 L. J. Ch. 116, n. 
1927. -——--— --—_.|—-Trustee, a solr., used trust 

funds in purchasing an estate which was conveyed 

to his brother, & afterwards acted as solr. for his 
brother, the mtgee. in raising money on the estate 
by legal & afterwards by equitable mtges. :— 

Held: (1) the legal mtgee. had priority over the 

cestwis que trust, for the fraud of the solr. ran 

through the whole transaction, & prevented the 
imputation of notice ; (2) the claim of the cestwis 
que trust was an equitable estate of the same 
quality as the estates of the equitable mtgees., & 
had priority over them as being prior in time.— 

CAVE v. CAVE (1880), 15 Ch. D. 6389; 28 W. R. 

798 5; sub nom. CHAPLIN v. CAVE, CAVE v. CAVE, 

49 L. J. Ch. 505; 42 L. T. 730. 

lnnotations :—As to (1) Refd. Gordon rv. James (1885), 53 


LL. T. 641. .4sto (2) Refd. Dixon v. Winch (1900), 82 L. T. 
437. Generally, Mentd. Cloutte v. Storey, (loin 1 Ch. 18. 


1928. Priority as against co-owners of mortgagor 
~—Sale under partition order—Division of proceeds. | 
~~ HECKLES v. HECKLEs, [1892] W. N. 188. 
Annotation :—Dbtd. Hill vy. Hickin, [1897] 2 Ch. 579. 


Land improvement charges.] — See LAND Im- 
PROVEMENT, Vol. XXX., pp. 295, 296, Nos. 
218-220. 

Mortgagee with better right to call for legal 
estate.| —See Sub-sect. 2, C., ante. 
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B. Notice. 


1929. Necessity to give notice—To legal mort- 
gagee.|—A. mortgaged an estate first to B., 
secondly to C., & thirdly to D., by virtue of a 
power reserved to him by his marriage settlement. 
C. had no notice of the first mtge. D. had notice 
of the first, but not of the second; & he caused a 
notice of his mtge. to be indorsed on the settlement, 
which, together with the title deeds, was in the 
possession of B.:—Held: D. did not thereby 
gain priority over C.—JONES v. JONES (1838), 
8 Sim 633; 7L. J. Ch. 164; 2 Jur. 589; 59 E.R. 
251. 
sa ae thei -—Apld. Bugden v. Bignold (1843), 2 Y. & 

*, Ch. 


Cas. 377. Distd. tty v. Bridges (1843), 2 Y. & 
C. Ch. Cas. 486. Consd. Wilmot ». Pike (1845), 5 Hare, 
14. Apld. Rooper v. Harrison (1855), 2 K.& J.86. Distd 


West London Commercial Bank v. Reliance Permanent 

Bldg. Soc. (1884), 53 L. J. Ch. 860. Refd. Re Wight’s 

Mortgage Trust (1873), 28 L. T. 491; Ward v. Duncombe, 

[1893] A. C. 369. 

1930. ——- .|—A first mtge. of real estate 
was made to A. in fee. A second mtge. was then 
made to KB. of the same estate, together with other 
real estate, by a release & conveyance of the 
respective premises to C., as a trustee for L., 
with powcr of sale. B. afterwards advanced a 
further sum to the mtgor. on the security of the 
same estates, but gave no notice of the advance to 
A. or C. Subsequently C., after inquiry of A. 
whether he had notice of any incumbrance other 
than his own & that of which C. was a trustee for 
B., advanced a further sum to the mtgor. on the 
same security, & gave notice of his mtge. to A.: 
Held: (1) the several mtges. took effect, with 
regard to the different estates, according to the 
order of time at which they were respectively 
created ; & their priorities were not affected by 
the giving, or the omitting to give, notice to the 
party in whom the legal estate was vested : (2) the 
doctrine of notice, applicable in determining the 
priority of charges on choses in action, does not 
prevail as to equitable estates in land.—WILMOT 
v. Pike (1845), 5 Hare, 14; 14 Ll. J. Ch. 469; 9 
Jur. 839; 67 E.R. 808. 

Annotations :—As to (2) Apld, Rooper v. Harrison (1855), 

2K. & J. 86. Refd. Arden v. Arden (1885), 20 Ch. D. 
702; Taylor». London & County Banking Co., London & 


County Banking Co. v. Nixon, [1901] 2 Ch. 231. Generally, 
Refd. Ward v. Duncombe, [1893] A. C. 369. 


1931. .|—First mtge. to W., with 
power of sale, & declaration of trust of residue of 
moneys arising from the sale, for the persons 
entitled to the equity of redemption. Second 
mtge. to R. Third mtge., without notice of the 
second, to H., who was W.’s solr., & as such had 
possession of the deeds. Afterwards, other 
Incumbrances. Then W. died, having devised 
mtge. & trust estates to H., & appointed him & 
another exors. H. sold under the power, & con- 
veyed the mtged. estatc, paid off W.’s mtge. out 
of the purchase-money, & retained the balance. 
Subsequently H., for the first time, had notice of 
R.’s mtge.:—Held: (1) R.’s omission to give 
notice did not give priority either to H. or to a 
subsequent incumbrancer, who gave notice before 
R.; the estate, though subsequently converted, 
being real estate when the securities were executed ; 
& to real estate the rule, as to notice giving priority, 
does not apply; (2) since R. was not bound to 
give notice, his motives for abstaining from 
giving notice were, in the absence of fraud, 
immaterial; the rule being that an equitable 
incumbrancer on real estate is not postponed by 
any absence of activity in asserting his rights, 
except such as amounts to participating in fraud, 
or to constructive fraud ; (3) if before the sale H. 
had the legal estate in the premises (&, as to part, 
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semble, that he had), still, having since parted with 
it, his opportunity of using it as a tabula in 
naufragio, to protect his own charge, was gone ; 
& H., having, as devisee of W., paid off W.’s mtge. 
held the surplus upon trust for the persons entitled 
to the equity of redemption; & though he might, 
before notice of R.’s mtge., have paid the surplus 
to other subsequent incumbrancers, he could not 
be heard to say he had appropriated it to himself. 

_A party getting the legal estate acquires no new 
right in equity inany way. But, equity, regarding 
all the persons who have incumbrances according 
to their priorities, considering that the equitable 
interests pass, first as the legal interest does, 
by the effect of the deeds, finds itself checked at 
times . . . by an incumbrancer saying ‘'I have 
got the legal estate interposed ; I insist it is mine 
at law & there must be a superior equity shown in 
order to deprive me of my legal estate.’ lt is 
merely staying the hands of the ct., by resting on 
that legal estate which this ct. will not deal with, 
unless a superior equity can be shown (PAGE 
Woon, V.-C.).—RoorEn v. HARRISON (1855), 2 
K.& J. 86; 69 E.R. 704. 


alnnotations :-—.418 to (1) Apld. Thorpo v. Holdsworth (1368), 


L. R. 7 Eq. 139. Refd. Ward c. Duncombe, [1893] A.C. 
369. .48 fv (3) Consd. Taylor », London & County Banking 


Co., London & County Banking Co. +. Nixon, (1901) 2 Ch. 
231. Generaliy, Refd. 1. v. Shropshire Union Co. (1873), 
L. R. 8 Q. B. 420. 

1932. To mortgagor.|—A solr. having in 
1883 received from a client a sum of money for 
investment represented to the client that he had 
invested it on a specified mtye., whereas in fact 
the mtge. specified was one previously taken by 
the solr. in hisown name. The solr. paid interest 
on the amount of the specified mtge. debt to the 
client down to the client's death in 1885, & to 
the client’s exors. down to his own death in 188s. 
Shortly before his death, the solr. deposited the 
title deeds of the mtged. property with his own 
bankers to secure the overdraft of his account; & 
he died leaving his account) overdrawn to an 
extent exceeding the value of the mtged. property. 
Immediately after the solr’s death the bank gave 
notice to the mtgors. of the deposit of the deeds 
with them. At the date of the deposit the bank 
had no notice of any claim on behalf of the client, 
& their notice was prior in point of date to any 
notice given the exors. of the client :-—Held: 
(1) the solr. was a trustee for his client of the mtge. 
specified, & there was no negligence on the part 
of the client, or of his exors. sufficient to deprive 
them of the prior equity ; (2) the bank were not 
entitled to any priority by reason of their uotice 
to the mtgors. being prior in point of time to that 
of the exors.—/te Ricitarnps, HUMBER tv. RICHARDS 
(1890), 45 Ch. D. 589; 591. J. Ch. 728; 63 LL. T. 
451; 39 W. R. 186. 

Annotations :-~ 48 to (1) Refd. Hill v. Peters, [1918] 2 Ch. 
273. 4s to (2) Apld. Hopkins v. Hemsworth, [1898] 2 
Ch. 347. 

1938. ——..1--An equitable sub-mtgee. by 
deposit made by a legal mtgee. of land has an 
equitable estate in land, & therefore, as between 
two such equitable sub-mtgees., the doctrine of 
obtaining priority by notice does not prevail. 
Thus the equitable sub-mtgee. who is later in time 
does not obtain priority over the earlier by being 
the first to give notice to the original mtgor.— 
Hoprxins v. Hemsworru, [1808] 2 Ch. 347; 67 
L. J. Ch. 526; 78 1. T. 8382; 47 W. R. 265 42 
Sol. Jo. 611. _ 

1934. - --— To building lessors of mortgagors. ;-— 
A co. held land under a building agreement from 
the corpn. of London, under which separate leases 
of the houses were to be granted as they were 
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built. In Apr. 1883, the co. borrowed money 
from pltfs., & covenanted to mortgage the houses 
to them by demise when the leases were granted, 
& that in the meantime the premises comprised 
in the building agreement. should be a security to 
pltfs. The building agreement was handed over to 
pltfs., but no notice of their security was given 
to the corpn. of London. In Feb. 1886, leases 
of two of the houses were granted to the co. & 
immediately afterwards the co. deposited them by 
way of equitable mtge. with B., J. & co., who had 
no notice of pltfs.’ security :—Held: although 
the giving notice to the corpn. would probably 
have prevented the handing over the leases to the 
co., still, as notice is not requisite to complete a 
security on real estate, the omission to give such 
notice was not a neglect, of duty by pltfs. on the 
ground of which they ought to be postponed to 
the subsequent equitable incumbrancers.— UNION 
BANK OF LONDON tv. NENT (1888), 30 Ch. 1D. 288 5 
57 Ja. J. Ch. 1022; 501. T. T1H4 sy 8ST WLR. 864 5 
tT. da. R. 684, C. A. 

efnnofations :-—Apld. Taylor rv. London & County Banking 

Co., London & County Banking Co. « Nixon, (1908) 2 

Ch. 231. Refd. Taylor o Russell, {2891} L Ch. 8. 

1985. —-—- Priority of mortgages of personalty 
distinguished.|-—‘Testator bequeathed a leaschold 
estate to trustees, upon trust as therein mentioned 3 
&, first, he charged the estate with the payment of 
an annuity, to his daughter, during all his interest 
inthe estate. The daughter afterwards mortgaged 
her annuity, first to A. & afterwards to LB. 3) but 
BB. gave the trustees notice of his mtge. before A. 
did: --Held ¢ the annuity was not. a chose in action, 
but a chattel interest; & B. had not gained any 
priority over A.—-WILTSHIRE «. RanBITs (1844), 
14 Sim. 763; 18 1. J. Ch. 2815 8 Jur. 7603 60 
E.R. 285. 
tnnatations +---Dbtd. Consolidated: Investinent & Tnace, 1 

Riley (1859), Lb Gift S71. pld. Taylor v. London & 


County Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. Refd. Leo v. Howlett (1856), 


ZK & J. O8t: Ward o. Duncombe, [EX93) ALC. obo. 

1936. —--- —,' ~WitMor v. Pir“, No. 1930, 
ainete, 

1937. --- -- 9 ~J-—Rveorer ve. HArnison, No. 
1031, ante. 

1938. ---- ---.] —UNION BANK OF LONDON v. 
Kinr, No. 1034, ante. 

1939. --- - -----.}—Re RICHARDS, HUMBER v. 
Ricwarps, No. 1982, ane. 

1940. -——— -- ..] —-Horkins v.o HeEMSWoRTH, 


No. 1933, ante. 

1941. Motives for abstaining from giving notice— 
Immaterial—In absence of fraud.|-—Roopen v. 
HARRISON, No. L031, anfe. 


C. Effect of Posacssion of Title Deeds. 
See Sect. 15, sub-sect. 3, I. (a), post, 


SUB-SECT. $.—EFFECT OF REGISTRATION OF 
DEEDS. 
A. itegistration in Middlesex. 


See Middlesex Registry Act, 1708 (c. 20); Land 
Registry (Middlesex Deeds) Act, 1891 (c. 64); 
Land Reyistry (Middlesex Deeds) Rules, 1802; 
Law of Property Act, 1925 (c. 20), ss. 11, 197; 
Land Charges Act, 1925 (c. 22), 8. 18. 

1942. Whether registration determines priority.] 
—FPitf. a judgment creditor upon an estate in 
Middlesex, prays to be let in upon it preferably 
to deft. a mtgee. of the same estate, on a suggestion 
he had notice of the judgment before the mtge. 
was executed. The judgment was entered on 
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Mar. 12, 1733, but not registered till June 12, 1735 ; 

the mtge. was made on May 24, 1735, & registered 

on June 2, 1735. Decreed, so far as the bill 
seeks to postpone deft.’s mtge. it should be dis- 
missed with costs.—HINE v. Dopp (1741), 2 Atk. 

275; 26 E. R. 569; sub nom. Hinps v. Dons, 

Barn. Ch. 258, L. C. 

Annotations :—Folld. Benham v. Keane (1861), 1 John. & H. 
685. Refd. Jolland v. Stainbridge (1797), 3 Ves. 478; 
Essex v. Baugh (1842), 6 Jur. 1030: Wormald v. Maitland 
(1865), 6 New Rep. 218; Rolland v. Hart (1871), 6 Ch. 
et 678; Lee v. Clutton (1875), 45 L. J. Ch. 43. 

entd. Jones v. Smith (1841), 1 Hare, 43; West v. Reed 

(1843), 7 Jur. 147. 

1943. -|—Deed, of appointment of lands in 
a register county pursuant to a power in a former 
deed which was not registered, postponed to a 
mtge. made subsequent to it, & registered before 
it.—SCRAFTON v. QUINCEY (1752), 2 Ves. Sen. 
418; 28 KE. R. 264. 

Annolation :—Refd. A.-G. v. Pickard (1838), 3M. & W. 552. 
1944. -]—Where premises had been sold 

under a decree :—Held: the lien of’an incum- 

brancer was not transferred to the purchasc- 
money, so as to be out of the Middlesex Registry 

Act, 1708 (c. 20); & he was therefore postponed 

to subsequent incumbrancers. 

The priority of deft. was founded on a latent 
deed which ought to have been registered... 
& as the deed was within Middlesex Registry Act, 
1708 (c. 20), was void against pltf. (ver Cur.).— 
LIEFNNAND ¥. MOORE, VERNON v. MOORE, MoonK 
v. MOORE (1750), 1 Mden. 327; 28 1. R. 710. 

1945. ——..[—-An unregistered equitable charge 
on the equity of redemption of a property in 
Middlesex postponed to a subsequent registered 
mtge. of it.—Moorr v. CULVERHOUSE (1860), 27 
Beav. 639; 29 L. J. Ch. 419; 6 Jur. N.S. 115; 
54 EK. 1. 2543; sub nom. THORN v. CULVERHOUSE, 
1L. T. 886. 

Annotations :—Folld. Novo ‘ Penuell, Hunt. v. Nevo (1863), 


2 Hom. & M. 170. Apld. Re Wight’s Mortgage Trust 
(1873), L. lt. 16 Eq. 41. 


1946, -}—NEVE wv. 
NEVE, No. 1624, ante. 

1947. Prior charge not capable of registra- 
tlion—Agreement to execute mortgage.|—An agree- 
ment to mortgage a Middlesex property does not 
come within Middlesex Registry Act, 1708 (c. 20), 
therefore, where the owner of property in that 
county had first mortgaged to A. & then agrecd 
to mortgage to B., & had subsequently mortgaged 
to O. & C. had registered, & LB. had not :-—Held: 
C. had not obtained priority over B.—WkiGH?T v. 
STANFIELD (1858), 27 Beav. 8; 28 L. J. Ch. 183; 
82L.T.0.8.1713; 5JurN.8S.5; 54 2. R. 8. 
Annotations :-~ Distd. Moore v. Culvorhouse (1860), 29 

lad. Ch. 419. NB. Neve v«. Pennell, Hunt e«. Neve (1863), 


2 Hem. & M. 170; Jte Wight’s Mortgago Trust (1873), 
L. ht. 16 gq. 41. 


1948. In absence of actual notice or fraud 
~—Title deeds not in possession of vendor—No 
inquiry by purchaser.) —Pltfs., a firm of solrs., 
took an equitable charge, by a memorandum & 
deposit of title deeds, from their client A., upon 
certain premises in the county of Middlesex, which 
they omitted to register. A. subsequently sold 
the premises to deft., who duly registered the 
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conveyance. Pltfs. filed a bill claiming priority 
for their charge, alleging that deft., when he took 


his conveyance, knew that the deeds were in the 
hands of pltfis., & made no inquiry :—Held: the 
facts alleged amounted only to constructive 
notice, & in order that an unregistered charge 
should have priority over a subsequent registered 
conveyance, it must be shown that the purchaser 
or his agent had actual notice of the prior charge.— 
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LEE v. CLUTTON (1876), 46 L. J. Ch. 483; 35 

L. T. 84; 24 W. R. 942, 0. A. 

1949. Effect of notice of prior incumbrance 
—Prior incumbrance unregistered.|—(1) Mtgee. 
held, notwithstanding a recital in the declaration 
of trust, to have obtained a security to the extent 
of the interest of mtgor. in the premises. 

(2) Notice of an unregistered mtge. held to 
affect subsequent mtgees., who had registered. 

(3) Notice to agent held to affect principals 
& no difference in this case by being owner of the 
estate.—SHELDON v. Cox (1764), 2 Eden, 224; 
Amb. 624; 28 E. R. 884, L. C. 

Annotations :—As to (2) Reid. Rolland v. Hart (1871), 6 
Gh. App. 678. 4s tu (3) Refd. Dryden v. Frost (1838), 
3 My. & Cr. 670 ; Dresser v. Norwood (1863), 14C. B. N.S. 
574; Berwick v. Price, [1905] 1 Ch. 632. 

1950. Actual notice.|—To affect a 
registered deed by notice of a prior unregistered 
deed, the policy of which has been much doubted, 
actual notice must be clearly proved, amounting 
to fraud.—WyaTt v. BARWELL (1815), 19 Ves. 
435; 34 E.R. 578. 

Annotations :-—Retd. Metcalfe v. York (Archbp.) (1833), 6 
Sim. 224; ssex vr. Baugh (1842), 6 Jur. 1030 ; Wormald 
v. Maitland (1865), 6 New Rep. 218 ; Chadwick v. Turner 
(1866), 1 Ch, App. 310; Natal Land, etc., Co. v. Good 
(1868), L. RR. 2 P. CG. 1215; Rolland v. Hart (1871), 6 Ch. 
App. 678; Lee v. Clutton (1875), 45 L. J. Ch. 43 ; Cooper 
v. Vosey (1881), 45 L. T. 532. 

1951. --—— --—-.]|—Property in Middlesex was 
mortgaged to A., & afterwards to B., & subse- 
quently to C., with notice of B.’s incumbrance. 
C. registered before B. & afterwards assigned to 
D., who had no notice of B.’s mtge. :—Held: the 
interests being equitable, D. had no priority over 
3.—Forp ve. WHITE (1852), 16 Beav. 120; 51 
EK. R. 723. 

Annotations :---Distd. Chadwick v. Turner (1866), 1 Ch. App. 
310. Consd. Jée Monolithic Building Co., Tacon v. The 
Co., [1915] 1 Ch. 643. 

1952. -—-— .| —- Judgments Act, 18388 
(c. 110), does not repeal Middlesex Registry Act, 
1708 (c. 20), but the two are to be read together ; 
& a judgment registered in the Common Vleas is 
no charge against land in Middlesex until entered 
on the iddiesex register under Middlesex 
Registry t, 1708 (c. 20). Therefore, where a 
judgment creditor, having notice of a prior judg- 
ment registered in the Common Pleas, but not in 
Middlesex, registered his judgment in Middlesex 
before the carlier judgment. was so registered :— 
Held: he was entitled to priority. Secus as to a 
mtgee. having such notice.— BENHAM v. KEANE 
(1861), 3 De G. F. & J. 318; 31 L. J. Ch. 129; 
5 L. T. 439; 8 Jur. N.S. G04; 10 W.R. 675 45 
H.R. 901, L. JJ. 

Annotations :-—Apld. Neve rv. Flood (1864), 33 Beav. 666. 
Roefd. Rolland v. Hart (1871), 6 Ch. App. 678; Re Wyatt, 
White v. Ellis, (1892) 1 Ch. 188; Taylor «. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, (1901) 2 Ch. 231. 
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1958. ——.]—BRADLEY v. RICHES, No. 
2073, post. 
1954. .]— Middlesex Registry Act, 








1708 (c. 20), was intended to prevent fraud by 
secret conveyance, &, consequently, if there has 
been notice, a subsequent incumbrancer who was 
first to register does not gain priority. 

A married woman, who was equitably entitled 
for life for her separate use to property in Middlesex, 
charged her separate estate by an instrument, 
dated May 29, 1880, with the payment of a debt 
due from her husband. The property had been 
previously mortgaged by a deed, dated Apr. 8, 
1880, which had not been registered. A receiver 
had been obtained by pltfs. in the action, who 
claimed under the deed of May 29:—Held: the 
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deed of Apr. 8 was entitled to priority, notwith- 

standing the want of registration, on the ground 

that the instrument of May 29 only operated 
upon what the married woman could honestly 

charge.—PUNCHARD v. TOMKINS (1882), 31 W. R. 
1955. Constructive notice.|—(1) Con- 

structive notice of a prior unregistered incum- 

brance affecting lands in Middlesex is as effectual 
as ae notice. 

tis. were equitable mtgees., by deposit. of 
title deeds of lands in Middlesex. Bae the memo- 
randum of deposit was not registered. Defts. 
were trustees of a settlement to whom the same 
lands had been subsequently conveyed by the 
husband, in consideration of marriage. Upon 
the occasion of the preparation of the marriage 
settlement no mention was made of the prior 
charge. Neither the trustees nor the wife's 
friends carried their investigation of the title 
fur enough to discover that the title deeds were in 
the hands of pitfs. Defts. duly registered the 
assignment, & upon the death of the husband some 
years after, discovered the fact of the prior mtge. : 

—Held: the gross negligence of defts. at the time 

of the preparation of the marriage settlement 

Me equivalent to notice to them of a prior adverse 

itle. 

(2) The equitable mtyce. held entitled to tack to 
his security advances made subsequently to the date 
& registration of the settlement, of which he had 
no notice at the time of such advances.—-WORMALD 
v. MAITLAND (1865), 6 New Rep. 218 3 35 LL. J. Ch. 
69; 12 L. T. 5853 183 W. R. 8382. 

Annotations :—.18 to (1) NF. Agra Bank v, Barry (1474), 
L. RK. 7 WH. LL. 135. Refd. Kettlewell c. Watson (18582), 
30 W. RR. 402. 
1956. — -- —.|—A solr. induced a client 

to advance money for A., on mtge. of lands in 

Middlesex, & soon afterwards induced a second 

client to advance money on intge. of the same 

lands without informing him of the existence of the 
first mtge. The solr. afterwards left the country, 

& the holder of the second mt ge. registered it before 

the first mtpe. was registered :-— Held: the holder 

of the second mtge. must be taken to have had, 
through the solr., nutice of the first mtge., & could 
not by the prior registration obtain priority.—- 

RoLLAND v. Harr (1871), 6 Ch. App. 6785 40 

L. J. Ch. 701; 25 L. T. 101b 3 19 W. RR. 062, 1... 

Annotations -—Consd. Bradley vv. Riches (1878), 9 Ch. Dd. 
189. Distd. Jée Southampton'’s [Mstate, Roper’ Claim 
(1880), 5u L. J. Ch. 190. onsd. Berwick v. Price, [1905] 
1 Ch. 632. Befd. Lee v. Clutton (fo70), 456 L. J. Ch. 435; 
Cave v. Cave (18380), 15 Ch. D. 639. 

1957. Prior incumbrance defectively regis- 
tered.|—A subsequent incumbrancer, who at the 
time of taking his security has no notice of the 
prior incumbrance, may, by properly memorialis- 
ing his security, though after notice, obtain priority 
over the prior incumbrancer, if the memorial of the 
security of the latter be defective.—Lssex 1. 
BAUGH (1842), 1 Y. & C. Ch. Cas, 620; 11 L. J. Ch. 
374; 6 Jur. 1030; 62 E.R. 104d. 

Compare No. 1965, post. 

1958. Whether registration constitutes notice— 
To subsequent incumbrancers.|-—— BEDFOKD  v. 
BACKHOUSE (OK BACCHUS) (17380), 2 Ey. Cas. Abr. 
615; Kel. W.5; 22 E. R. 516, L. C. 

Annotations :-—Folld. Morecock v. Dickius (1768), Amb. 678. 
Refd. Simmons r. Pettit (lsit), 2L. T.O. 5. 435. 
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1959. .]— WISEMAN & BENLEY v-: 
WESTLAND, FISHER, Benson, Davis & STAN- 
BRIDGE, No. 1511, ante. 

1960. Having legalestate.,—Hegistra- 








tion in Middlesex of an equitable mtge. is not 
presumptive notice of itself to a subsequent legal 
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mtgee., so as to take from him his legal advantage. 

—MoREcocK v. DickINs (1768), Amb. 678; 27 

E. R. 440, L. C. 

Annotations :—Refd. Mill v. Hill (1852), 3 H. L. Cas. 828; 
Re Russel] Road Purchase-Moneys (1871), L. lt. 12 Eq. 
78; Manks v. Whiteley, (1912] 1 Ch. 735. 

1961. .i—A legal estate to give 
priorities as between incumbrancers having equal 
equities is not of necessity such an estate as will 
enable the holder to bring cjectment. 

A. having a legal term of nincty-nine years in 
a house, mortgaged it to BK. by way of sub-lease, 
reserving a reversion of two days. He then made 
an equitable charge by a memorandum to C. He 
then assigned the term to D. to secure a further 
advance. J). had notice of L.'s incumbrance, 
but not of C.’s. C. registered in Middlesex, but 
I). did not: search the register, & was therefore not 
affected by notice :—Held: the equities between 
C. & LD. being equal, the reversion of two days 
which D. acquired by his assignment was a legal 
estate which entitled him to priorit-y.—Re RUSSELL 
Roap PuRCHASE-MonkiyYs (1871), 1. R. 12 Hq. 











78; 40 L. J. Ch. 673; 23 1. T. 888; 19 W. R. 
520. 
1962. ——— —--— Without notice.}|—The register 


of a mtge. will not. by itself affect: a subsequent 
incumbrance without) notice.- -CATOR v. COOLEY 
(1785), 1 Cox, Eq. Cas. 182.5 202. R119, 1.0. 
wAnnolation :~--Distd. Simmons e. Pettit (2844), 8 Jur. 209, 
See Law of Property Act, 1025 (ec. 20), 8. 197. 
1963. Right to tack further advances---Notwith- 
standing intervening registered incumbrance—No 
notice at time of further advance.|--BEDrORD v. 
BACKHOUSE (OR BaccHus) (1730), 2 Hq. Cas. 
Abr. 615; Kel. W. 5; 22 E.R. 616, 1. 0. 
alnnotations « Refd. Morecock vv. Diehins (1768), Amb, 678 3 
Slnimons a Petit (8#i). 2 1. T. OO. 8. 438. 


1964. —--- - -- © .]-— WoOrRMALD v. MAITLAND, 
No. 1955, ante. 


B. Registration in Yorkshire. 

See Yorkshire Registries Act, 1881 (e. 64); 
Yorkshire Registries Act, 1885 (c. 26); Law of 
Property Act, 1925 (ce. 20), ss. 11, 1973; Land 
Charges Act, 1925 (c. 22), 8. 1S. 

1965. Whether registration determines priority 
— Date of registration... Agreement to execute 
mortgage.|-—A. executed a legal mtge. of pro- 
perty in Yorkshire to 1. for £700; at the 
sume time he borrowed £100 from (., & signed 
&® memorandum agreeing to give ©. @ second 
mtye. on the property to secure that amount. 
A. subsequently exceuted another mtge. of the 
property for £500 to DD. The first & third 
mtyes. were registered at Wahkcfield, but not the 
second :—/feld : the third mtge. had priority over 
the second.--fe Wicgnt’s Morroage Trust 
(1873), L. RK. 16 Bg. 413 43 1. 0. Ch. 66; 28 LT. 
AQ1; 37 J.P. 5953 sub nom. Re WRricntr’s MoRT- 
GAGE TRUST, 21 W. It. 667. 

Compare No. 1947, ante. 

1966. —-— —-—— Registration of agreement not 
entitled to be registered.|——The owner of land in 
Yorkshire made an agreement in writing with 
pitf., by which the former agreed in consideration 
of £200 paid to him by pltf., to complete certain 
buildings on the land, & pltf. agreed to purchase 
the buildings when completed for £750, less the 
£200 already paid. This agreement was registered 
under Yorkshire Reyistries Act, 1884 (c. 54) :— 
Held: this agreement was not an assurance within 
Yorkshire Registries Act, 1884 (c. 54), so as to be 
entitled to be registered, & therefore it had not 
priority over a prior mtge. to defts., registered 
subsequently.—HKoODGER v. HARRISON, [1893] 1 
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Q. B. 161; 62 L. J. Q. B. 213; 68 L. T. 66; 41 
W. R. 291; 9 T. L. R. 120; 37 Sol. Jo. 99; 4 
R. 171, C. A. 

Annotation :—Refd, Whitbread v. Watt, [1901] 1 Ch. 911. 

1967. ———- -——— Prior unregistered charge— 
Subsequent registered assignment for benefit of 
creditors.|—On Oct. 3, 1906, C. executed a legal 
mtge. of land situate in Yorkshire to a bank, & 
that mtge. was duly registered under Yorkshire 
Registries Act, 1884 (c. 54). C. had previously 
created an equitable charge on the land in favour 
of Hi. & W., but that charge was not registered 
until Oct. 5, 1907. On Aug. 30, 1907, C. executed 
a deed of assignment in common form of all his 
real & personal estate to a trustee for the benefit 
of his creditors generally, & that deed was registered 
on Sept. 11, 1907. There were other cquitable 
mtges. which had been created by C. prior to 1907, 
but which had not been registered. In 1908 the 
bank sold the property comprised in their security, 
& after satisfying their claim had a balance in their 
hands. This balance was claimed by the trustee 
as against H. & W. on the ground that his deed, 
though later in date of execution than H. & W.’s 
charge, was prior to it in date of registration :— 
Held: (1) upon the construction of the deed, 
only such interest in the property as C. then 
possessed passed to his trustee, namely, the 
property subject to the equitable mtges. upon 
it, & therefore the question as to priority of 
registration did not arise ; (2) therefore the claim 
of the trustee must be postponed to the claims of 
all the prior equitable mtgecs. who established 
them, whether their mntges. were registered or not. 
— JONES v. BARKER, [1909] 1 Ch. 321; 78 L. J. Ch. 
167; 100 L. T. 188. 

1968. ——— Effect of notice—Of prior unregis- 
tered charge.|—-METCALFE v. YORK (ARCHBP.), 
No. 2535, post. 

1969. —--—- -—-—- What notice sufficient to post- 
pone registered incumbrance— Suspicion of notice.| 
—To alfect the duly registered title of a mtgce., 
a suspicion of notice to him of the existence of a 
title In some third person, which is prior to & 
conflicting with that of his mtgor., is not sufficient : 
the notice must be clear & distinct, amounting in 
fact to fraud. 

S. died in 1854, seised of rea) estate in the East 
Riding. The person believed to be her heir-at- 
law entcred into possession, obtained the deeds, 
mortgaged the property to pltf., & delivered the 
deeds to him. The mtge. was duly registered as 
G Ann. c. 62, required. Subsequently a will & 
codicil were discovered, which contained a devise 
of the property to certain of defts., who then 
asscrted their right, whereupon pltf. filed this 
bill, claiming priority. The will & codicil were 
registered, but not until after the bill was filed :— 
Held: under 6 Ann. c. 62, the mtgee. was entitled 
to priority over the devisees.—CHADWICK 1. 
TURNER (1866), 1 Ch. App. 310; 35 L. J. Ch. 349 ; 
141. T. 86; 303. P. 484; 12 Jur. N.S. 230; 14 
W. RR. 491, L. Jd. 


Annotations :—Apld. Leo v. Clutton (1875), 45 L. J. Ch. 43 
Refd. Rte Monolithic Building Co., Tacon vr. Tho Co. 
11915) 1 Ch. 648. 


1970. ---—- ——— Fraud.]—The expression 
‘actual fraud ”’ used in Yorkshire Registries Act, 
1884 (c. 64), s. 14, means fraud in the ordinary 
popular acceptation of the term. 

A. acted as solr. on behalf of B. in arranging that. 
D. should deposit with a bank the deeds relating 
to a certain property in Yorkshire for the purpose 
of indemnifying B. against an overdraft at the 
bank. The deposit was made but not registered. 
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Subsequently A. took from D. a mtge. by deed of 
the same property, & having registered such 
mtge., claimed priority against the mtge. by 
deposit to the prejudice to B.:—Held: if A.’s 
claim to priority were allowed he would be guilty 
of actual fraud towards B:, & consequently he 
ought not to obtain such priority. BATTISON v. 
Hosson, [1896] 2 Ch. 403; 65 L. J. Ch. 695; 74 
L. T. 689; sub nom. Re HOBSON, BALLISON v. 
Hogson, 44 W. R. 615. 

Annotation :-—Refd. Manks v. Whiteley, [1912] 1 Ch. 735. 

1971. Mortgage of interest in proceeds of 
sale.|—A mtge. of an interest in the proceeds of 
sale under an impcrative trust for sale of land in 
Yorkshire is not registrable under Yorkshire 
Registries Act, 1884 (c. 54), & consequently the 
priorities of successive mtges. are determined by 
the dates of notices to the trustees. 

By a settlement of Sept. 9, 1885, freehold land 
in Yorkshire was conveyed to trustees upon trust 
to sell the same & hold the proceeds of sale upon 
trust for B. for life & after her death for C. 
absolutely. The settlement contained a power 
to postpone the sale, a trust in the meantime to 
hold the property upon such trusts as should 
correspond with the trusts thereinbefore declared 
concerning the trust funds, & a power to manage 
the real estate. The settlement was registered 
in Yorkshire. In 1892 C. borrowed money on 
mige. of her reversion; the mtgees. gave notice 
of their mtge. to the trustees of the settlement, 
but did not register if under the Yorkshire 
Registries Act, 1884 (c. 54). In 1895 C. borrowed 
a further sum on the security of the land, which 
was still undisposed of. This mtye. & a transfer 
thereof to L. were registered at Wakefield :— Held: 
the trust for sale was imperative, & cffected an 
inmediate conversion of the realty into personalty 
& mtges. of proceeds of sale under an imperative 
trust for sale did not require registration, & the 
mtye. of 1892 had priority over that of 1895.— 
GRESHAM LIFE ASSURANCE SOCIETY 0. CROWTHER, 
[1915] 1 Ch. 214; 84 L. J. Ch. 312; 111 L. T. 
$87; 59 Sol. Jo. 103, C. A. 

1972. Whether registration amounts to notice.|—- 
WRIGHTSON v. LLUDSON (1737), 2 Iq. Cas. Abr. 
GOY; 22 K. RR. 511. 

Seay :—Refd. Simmons v. Pettit (1844), 2 1. T. O. 8. 





Sec, now, Yorkshire Registries Act, 1881 (c. 54), 
s. 16, & Law of Property Act, 1925 (c. 20), s. 197. 

1973. Right to tack further advances—Against 
subsequent registered incumbrancer—No notice of 
such incumbrance.| — WhiGHTSON v. JIUDSON 
(1737), 2 Kq. Cas. Abr. 609 ; 22 EK. R. 511. 
Bea :—Refd. Siminons v. Pettit (1844), 2 L. T. O. 8. 


1974. — -— ..-.--- Subsequent incumbrancer with- 
out notice of further advance—Where further 
advance not registered.|-—A further charge in 
favour of the first mtgee. of land in the West 
Riding of Yorkshire requires registration, & in 
the absence of registration will be postponed to a 
subsequent registered mortgage taken without 
notice of the further charge ; & notice of the first 
mtge. does not impose on the subsequent incum- 
brancer the duty of making inquiry of the first 
mtgee., & so affect him with notice of the further 
charge.—CREDLAND v. POTTER (1874), 10 Ch. App. 
8; 441. J. Ch. 169; 311. T. 522; 3975. P. 73; 
23 W. KR. 36,L.C. & L. JJ. 

Annotations :-—Distd. Rodger v. Harrison, [1893] 1 Q. B. 
161. Apprvd. Fullerton r. Provincial Bank of Ireland, 
[1903] A. C. 309. Refd. Kettlewell vr. Watson (1882), 21 
Ch. D. 685; Kinnaird v. Trollope (1889), 42 Ch. D. 610 ; 


Re Calcott & Elvin’s Contract, [1898] 2 Ch. 460. Mentd. 
Carlton Main Colliery Co. v. Clawley, (1917] 2 K. B. 691. 
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1975. ——~ —-~ —— What amounts to 
of further advance.|—CrEDLAND v. 
1974, ante. 

See, now, Yorkshire Registries Acts, 4 (c. 
1885 (c. 26). i ie acd 

1976. Search as from certain date—Notice of 
incumbrances prior thereto—Whether imputed.|— 
Where it appears that an incumbrancer on an estate 
in Yorkshire searched the register from a certain 
date only, it will not be presumed that he had 
notice of any of the contents prior to that date.— 
HODGSON v. DEAN (1825), 2 Sim. & St. 221-3 
L. J. O. S. Ch. 95; 57 E. R. 330; affd., 3 1. J. 
O. S. Ch. p. 99, L. C. 

Annotations :—Refd. West 1. Reid (1843), 12 L. J. Ch. 245: 

Procter v. Cooper (1855), 3 Eq. Rep. 364: Manks ¢. 


Whiteley, [1912] 1 Ch. “735. ' Glan. 
Blumenthal (1341), 12 Sim. 47. Mentd. Castelluin  r. 


notice 
POTTER, No. 


C. Registration in Ireland, Scotland and the 
Dominions. 

1977. Registration in Ireland—Equitable mort- 
gage unregistered—Subsequent registered legal 
mortgage.}——-The non-production, in Ireland, of 
title deeds to the solr. instructed to prepare a mtge. 
upon an estate there, will not of itself be deemed 
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a proof that the solr. has acted fraudulently, or 
even negligently, so as to affect the interests of his 
client. The construction to be put upon his 
conduct does not depend on an inflexible rule of 
law, but upon the circumstances of the case. 

Where, therefore, the owner of an estate in 
Ireland had already created an equitable mtge. 
upon it by depositing the title deeds with a 
creditor, which equitable mtge. was not registered, 
&, afterwards, on being asked for them by a solr. 
who was about to prepare, for another creditor, a 
legal mtge. of the same estate, gave an excuse tor 
their non-production, which, under the circum- 
stances, appeared quite satisfactory, & also 
supplied in his own handwriting a summary state- 
ment of their contents; & the solr., in total 
ignorance of the equitable mtge., & of all that had 
been previously done, prepared the legal mtge., 
which was duly registered :—eld : the legal mtge. 
had priority over the equitable mtge., & was not 
assailable on the ground that the solr. had impro- 
perly acted in preparing it without insisting on the 
production of the deeds. 

It. is inconsistent with the policy of the Irish 
Registration Law to impose on a mtgee., or 


that the tithe deeds were fa the posses - 


PART XII. SECT. 1, SUB-SECT. 4.-—C. 


n. Action on covenant—While fore- 
closure suit pending.|—Upon an origi- 
nating summons issued by a mtgee. 
under Ord, 55, r. 7, there is no 
jurisdiction to make ou personal order 
for payment of the mtge. debt, & 
therefore if the migee., pending such 
proceedings, brings an action in the 
K. 3. Div. on the covenant for payment. 
in the mtge. deed, such action will 
not be stayed.—DBRADBHAW @ M'MUL- 
LAN, [1915] 2 I. . 187.—IR. 

o. Whether registration amounts to 
notice.)-——- CAMPBELL rt. | JOSEPHSON 
(1862), 1 N. S. W. S.C. R. (q.) 365. 
—AUS 


p. ---—-.}-—D. knowing that the 
litle deeds of A. vere in C.’s hands, 
but not that they were held as a 
Recurity, & without inquiry of C., 
bubsequently mado advances to A,, 
& took a legal mtge. of the land com- 
prised in the deeds, which mtge. was 
duly registered :—Held : 1's regis- 
tration did not give him priority over 
Co—WHITE 0. HUNTER (1868), 5 
W. W. & A’RB. 178.—AUS. 

q. ———.]}— JONES 1. COLLINS (1891), 
12N. 8. W. J. 1k. (.) 2475 SNS. W. 
W. N. 71.—~AUS. 

r. -———.J—A. sold certain lots of 
an estate by auction to L., & sub- 
sequently mtged. the whole  cxstate 
to ©.. who knew that certain un- 
specified portions of the estate hud been 
sold :—Held: according to Colonial 
Acts (7 Vict. No. 16, ss. 11, 22, & 22 
Vict. No. 1, 8. 18) C. gained no priority 
from registration, but took subject 
to B.’s purchase.—SyYDNEY K SUBUR- 
BAN MUTUAL BUILDING & LAND IN- 
VESTMENT ASSOCN., LTD. t. LYONs, 
([1894] A. C. 260, P. C.—AUS. 

t. ———.]— BUTLER tv. FAIRCLOUGH, 
({1917) V. L. R. 175.—AUS. 


a. ——.]—Registration is not notice 
in this country.—STREET r. COMMEK- 
CIAL BANK (1844), 1 Gr. 169.—CAN. 


. ——.]— MACKECHNIE v. MAC- 
KECHNIE (1858), 7 Gr. 23.—CAN. 
——,]-— FERGUSON tw. KILTY 


c. ‘ 
(1863), 10 Gr. 102.—CAN. 


d. .}—- Where a person. exe- 
cuted a mtge. & had it registered, but 
did not for some time give it to the 
mtgee. & it was afterwards sold to 4 
third person, who was not aware of 
the facts, it was held entitled to 
priority over another mtge. previously 
executed, but not istered till after 
the other security been 





registered, . 


though before it had been delivered to 
the intgee.-- Migr ov Dunner ()S64), 
11 Gir. 8o.-~CAN. 

@. —-- .J- Koster tv. BEALL (1865), 
15 Gr, 244.--CAN. 

f. —--.] -DUsxLop v TOWNSHIP OF 
YorRK (1860, 16 Gr 216.— CAN. 

g. - elo PMELIANG ot ACIIERLY 
(S72), SN. S. RY Ga. & OL) 526.--~ 
CAN. 

h. - Lo Warry er, APPLEBY (1872), 
19 Gir, 205.- CAN. 

Rk = ofS COoGSWELL vr. CiRRATIAM 
(rirca 1872), RK. Ie. J. 30. —- CAN. 

Ie ---.) - Trest) & Loa~n Co, 
GALLAGH fst (187), re} S fae qi. 97.—- CAN. 

m, ~-—-.J- Several parcels of land 
were embraced in one mtge. Subse- 
quently the imtgor. further omitged. 
pore Of thom to pltfs. with the usual 
mitgor.’s covenants. He afterwards 
conveyed another parcel to S.. who, 
when he took his conveyance, was not 
aware of piltfs.’ mitge., but it was 
registered against the parcels eunrbraced 
in it. theugh mot against the other 
pareels :—Jleld:) the registration of 
the prior mitge. against the parcel 
bought by S. was notice to him of the 
right of persons who purchased other 
parcela before he purchased, to throw 
the mitge. upon his parcel, & S. was 
affected with notice of ec mite, 
& the right it conferred.--(‘LARK vt, 
BOGART (1880), 27 Gir, 450.--~CAN. 

aa.-—--.f MCDOUGALLY?. CAMPBELL 
(185) ), 6 s. (eA lh. 502.—CAN. 

bb. ———.}] -BRIpGES ™ REAL Kae 
TATE LOAN & DEBENTURE Co. (1855), 
8 0). R. 493.—CAN. 

ec, —-—.)—Ke Hime & LEDLEY 
(1589), 13 P. 1k. 1.—CAN. 

dd. ———,] pene MILLER v, 
(1892), 21 S. C. RH. 33.—CAN., 

ee. .}—He Rep »v. 
(1893), 23 O. R. 552.—CAN. 


ff. —--- .}—Pirrce v. CANADA PER- 
MANENT LOAN & SAYINGS Co. (1594), 
a AE KR. 671; affd., 23 A. RK. 516.— 


DCGGAN 


WILSON 





-. J—MCMILLAN &, MCMILLAN 

(1894), 21 A. BR. 343.—CAN. 
bh. .) — The policy of B. C. 
Land Registry Act is to free the pur- 
chaser of a registered title from the 
imputation of constructive notice, & 
in the absence of express notice such 
a purchaser of lands for valuable con- 
sideration will under sect. 35, have 
priority over a prior unregistered 
charge, notwithstanding that he knew 





nion of persons other than the vendor 
& abstained from inquiry. To take 
such & purchaser out of the protection 
of sect. 35, he niust, be gullty of conduct 
equivalent to frand, & as fraud ia never 
resumed, dt will not be imputed by 
nference, or din the absence of proof of 
express notices of the faets, the know. 
ledge of whieh constitutes the fraud, 
--HUpSON'NS Bay Co. tm KEARNA & 
Row ning (1896), 4 B.C. Re 536.--- 
CAN. 

Kk. -°---.]--YORKSHIRE GUARANTER 
K OSECURISICN COKPN, ot IG 
(pov), 7 2B. OL RR. 34s, --CAN, 

MW. - -- .J--SAWYER-MaAsstny Co. . 
WabbdiL, (1904), 6 Torr, Le R. 45.-— 
CAN. 

min. - .]- Where amitge, had been 
registered as to some of the lands, 
comprised therein, but remained un- 
rygistercd as to one parcel, owing to 
the non-production of the cortificata 
of title :— J/eld: oa subsequent mitge, 
of the rernaining parce! wus entitled 
to priority of registration when tho 
duplicate certificate wus sent to tho 
registrar at the instance of the sub- 
KOqUEnt Intgee., & he mado the first 
request. for registration after its re- 
ceipt by the registras.-- de GREEN- 
AHIELDS Co. (Alta.) (1905), 2 W. L. R. 
421.—CAN. 

nn. --.) -- Rte AMERICAN - ABELL 
ENGINK & Tieesike Co, & None 
ae 1.) (1906) 3 WL. LL. RR. 324.-— 


00. -~ -~.) — INDEPENDENT LUMBER 
Co. e. GARDINER (1010), 3 Sask. L. &R. 
140: 13 W. L. it. 548.—CAN. 

pp. ----~.J—Under Land Titlos Act, 
ws, 73 é& 81, priority of registra- 
ton gives priority of interost.—- 
Gippenr ov. ULLERICH (1911), 16 
W. L. kh. 400; 4 Sask. L. RK. 56.— 

qg. -——.) —SreMEN sv. DirKs (1913), 
05 W. L. it. 633; 5 W. W. R. 252; 
Hy ID. L. R. 149; 23 Man. L. RR. 681.—~ 


rr. .):— Coast LUMBER Co.,, 
LYrp. » McLeop (10914), 20 W. lL. H. 
$67; 7 W. W. RR. 113; 20 D. L. KH. 
343.—-CAN. 

tt. -——- -.] -- MULLER wv. SUHKWALBE 
(1914), 30 W. ive K. 472; 7 W. W. RK. 
817; 19 D. L. HR. 19.—CAN, 


aaa. --—-~.]--JOUN MACDONALD & 
Co, v. Tew (1915), 7 O. W. N. 325; 
32 O. L. Rk. 262.—CAN. 


bbb. ———.]) — UNION BaNK OF 
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Sect. 1.—Moritgages of land: Sub-sect. 4, €.; 
sect. 5. Sect.2: Sub-sectas. 1 & 2, A., B., C., D. 
d& E.; sub-sects.3,4& 65. Sects. 3, 4,5 & 6.] 


purchaser, the duty of inquiry with a view to the 
discovery of previous unregistered interests, but 
quite consistent with it, if he knows of the existence 
of those interests, to estop him from contending 
that, as to him, they are void merely because they 
are unregistered.—AGRA BANK, Lrp. v. BArnny 

(1874), L. R. 7 H. L. 135, BH. L. 

Annotations :-—Apld. Lee v. Clutton (1876), 46 L. J. Ch. 48. 
Consd. Northern Counties of England Fire Insce. », Whipp 
(1884), 26 Ch. D. 482; Garnham wv. Skipper (1885), 53 
L. T. 940. Refd. Brudley v. Riches (1878), 38 L. 'T. 810; 
Kottlowel] v. Watson (1884), 26 Ch. D. 501; Manners 
v. Mow (880), 29 Ch. D. 725; Oliver v. Hinton, [1899] 
; ci 204: entd. Ke Mackay, Mackuy v. Gould, [1906] 
1978. —-— Duty of mortgagee to inquire as to 

previous unregistered interests.|}—AGha BANK, LTv. 

v. BARRY, No. 1977, ante. 

———.]—-Sec, also, cases infra. 
Scotland & Dominions.]——Sce cases injra. 





SuUB-sECT. 5.— WHERE TITLE To LAND 
REGISTERED. 

Sce Land Registration Act, 1925 (c. 21), ss. 29, 
aoe 147; Land Registration Rules, 1925, rr. 139— 

1979. Order for foreclosure absolute—-Not trans- 
fer for valuable consideration.|—/ic Di LEEUW, 
JAKENS v. CENTRAL ADVANCE & J)ISCOUNT CORPN., 
No. 2009, post. 


SictT. 2.—MORTGAGES OF PERSONALTY. 
SUB-SECT. 1.—NOTICE. 

See CHOSES IN ACTION, Vol. VIII., pp. 468 et 
seg.; COMPANIES, Vols. IX., X., pp. 344, 769, 
Nos. 2)77--2179, 4808; INSURANCE, Vol. XXIX., 
pp. 376-378, Nos. 8012-3016, 3030. 


SUB-SECT. 2.— REGISTRATION. 
A. Under Registry Acts. 
Sce, now, Land Charges Act, 1925 (c. 22), 8. 18. 
1980. Whether registration gives priority— 
Assignment of legacy charged on realty.| — An 


CANADA ©. TAYLOR (1915), 8 O. W. N. 
72; 330. L. R. 255.—CAN. 


2 o-—-.] — UNION Bank Or 
SANADA . LUMSDEN MILLING Co. 
(1915), 31 W. L. R. 801; 8 W. W. RB. 
1167; 23 1D. L. IR. 460.—CAN, 

q. ——.)— Neither in England 
nor in Ireland has mere registru- 
tion been held to amount to notice to 


309.—IR. 











CIAL BANK OF IRELAND, [1903] A. C. 


e. .}-- Re GREER, 
GREER, [1907) 1 I. hh. 57.—IR. 
‘ -J—In the absence of re- 
istration there can be no valid equit- 
able intge., by deposit of title deeds, 
& the holder of such mtge. acquires 
no priority over the unsecured creditors 


MORTGAGE. 


assignment of a legacy charged upon land is an 
assignment of money only, & does not affect the 
land within the meaning of Registry Acts. The 
registration of such an assignment, therefore, does 
not postpone a prior unregistered assignment of 
the same legacy.—MALCOLM v. CHARLESWORTH 

(1836), 1 Keen, 63 ; Donnelly, 20; 48 E. R. 230; 

sub nom. WILKINSON v. CHARLESWORTH, 5 L. J. 

Ch. 172. 

Annotations :—Apld. Arden v. Arden (1885), 29 Ch. D. 702. 
Aprrvd. a eehen Life Assce. Soc. v. Crowther, [1915] 
1981. ——— Incumbrance on land held in trust for 

sale.])—-Land held in trust for sale is not land within 

Middlesex Registration Act, 1708 (c. 20), so that 

incumbrancers on an interest in land subject to 

such a trust acquire no priority by registration.— 

ARDEN v. ARDEN (1885), 29 Ch. D. 702; 54 

L. J. Ch. 655; 52 L. T. 610; 33 W. R. 593. 


Annotations :—Apprvd. Gresham Life Assce. Soc. v. Crowther, 
[1915]1 Ch.214. Refd. He Anglesey, De Gulve v. Gardner, 
[1903] 2 Ch. 727: Re Dallas, (1904) 2 Ch. 385; Ipswich 
Permanent Money Club v. Arthy [1920] 2 Ch. 257. 


Mortgage of interest in proceeds of sale of land.|— 
See No. 1971, ante. 


B. Under Shipping Acts. 
Sec SHIPPING. 


C. Under Companies Acts. 
Sce COMPANIxS, Vol. X., pp. 786 el seq. 


D. Judgments. 
See EXECUTION, Vol. XXI., pp. 566 ef seg.$ 
ExECUTORS, Vol. XA XIII., pp. 353, 354; JuvpGe- 
MENTS, Vol. XXX., p. 171. 


E. Patents. 


See Patents & Designs Acts, 1907 (c. 29), s. 71, 
& 1919 (c. 80), 8s. 16, & generally, PATENTS. 


Stop ORDERS ON ]fUNDS IN 
CouRT. 
See CHOSES IN ACTION, Vol. VIII.. pp. 474-177, 
Nos. 442-462 ; ExxrcuTion, Vol. XXI1., pp. 661- 
662, Nos. 2412-2419. 


SUB-SECT. 3. 





392.—CAN. 

1. Mortgayees without notice 
of breach of trust—Whelher registration 
allowed subsequent to notice.}--GREAT 
Wrst PERMANENT LOAN Co. v. FRIE- 
SEN, (1925) A. C. 208.—CAN. 

m. Caveat — Registration of — 
Whether amounting to registralion of 
mortgage. }—REEKVES & Co. INcOR- 





GREER Uv. 


subsequont mtgecs. or purehasers.— Of the mtgor—Munro v. Dipcorr PporaTED v., STEAD (1913), 25 W. L. RR. 
LAKEUMANCDAR CCRURCI oe iikac. (1010), 80 Le J. P.O: 65.6. AR, 37: 4 W. W. R. 1353; 13 D. L. R. 
RAT (1880), 1. L. R. 6 Bom. 168.— g. Statutory mortgage— Effect of 422.—CAN. 
IND. when «unregistered. }J—MATHIESON — v, n. —— JWhen filing allowed.}—A 
r. -)— TInAKDHUARI Lau v. MERCANTILE FINANOR & AGENCY Co., mtgeoe. can file a caveat only for the 
KHEDAN LAL (1920), L. R. 47 Ind. Lp. (1891), 17 V. L. R. 271.—AUS. temporury purpose of having _ his 
App. 239.—IND. h. Who may be registered as sole mtge. completed in «a registerable 
——.] — BUSHELL «, BusunLL Owner—Purchaser of equity of redemp-  form.—He LAND TITLRS AcT, UNION 


t. 
(1803), 1 Sch. & Lef. 90.—IR., 

a. -———.]— Registry is not notice. 
—UNDERWOOD vt. COURTOWN (LORD) 
(1804), 2 Soh. & Lef. 41.—IR. 

b. ——.]}-—-DrEw v. NORBURY (KARL 
(1846), 3 Jo. & Lat. 267.— IR. 


registore 


lute fee’? under 





penal se }—A a ete ae A takes 1 13. C. H., pt. 1, 84.—CAN. 
“it a previous e © mtge. ; eo 
created by parol on the depadit ot tiie he pe cae 


the instrument, of which the ownor 
of the registered intge. had not ex- 
press notice.—-Rte M' KINNEY’ sgisTaTE 
(1872), 61. R. Eg. 445.—IR. 


d. -}—-FULLERTON v. 





PROVIN- 


tion.}—The purchaser of the equity 
of redemption in fee is entitled to be 
in the *' Register of Absolute 
Feoes,”’ as the sole owner of the ‘* abso- 
Land Registry Ordi- 
nance, 1870, 8. 19.—Re LAND KKGISTRY 
ORDINANCE, 1870, Re DouGLas (1876), 


—linder Land Titles Act.}—A 
of land under Land Titles Act, imme- 
diately upon its execution, constitutes 
an effective socurity as binding as 
between the partios aa if registered.— 
HORNE v. GaLT (1908), 1 Alta. L. R. 


SUPPLY Co.’s CABE, [1918] 2 W. W. BR. 
305; 11 Sask. L. RR. 157.—CAN. 


o. Mortgagee taking with 
knowledge of — Effect.})— A mitgee., 
although at the time of taking his 
mtge. having knowledge of a prior 
claim, then protected by caveat, 
against the land, but not beng guilty 
of fraud, was held, under Land Titles 
Act, R. SS. 5., 1909, c. 41, 8. 162, 
entitled to hold his intge. clear of such 
claim upon the lapse of the caveat.— 
BOULTER-WAUGH & Co., LTpD. t. 
UNION BaNK OF Canaba_ (Sask.), 





mtge. 


Part XII.—Prioriry or MORTGAGEES. 


SUB-sEcT. 4..-SERVICE OF DISTRINGAS. 


1982. As between two mortgagees—Impossibility 
of giving notice—Second mortgagee serving writ.|— 
A. for valuable consideration takes a security 
upon a reverslonary sum of stock at a time when, 
by reason of the death of the person in whose name 
the stock stood without legal representatives, no 
notice of the incumbrance could be given to the 
trustee ofthefund. A., however, docs not attempt, 
by distringas or otherwise, to perfect the security. 
Afterwards B., for valuable consideration & with- 
out notice of A.’s incumbrance, takes a security 
upon the same fund, & at the same time serves a 
writ of distringas on the Bank of England. B.’s 
security has priority over that of A.—Erry +. 
BRIDGES (1813), 2 Y. & CO. Ch. Cas. 4863; 12 
L. J. Ch. 474; 7 Jur. 936; 63 EF. R. 218. 
Annotations :—Distd. Brearcliff v. Dorrington (1850), 4 

De G. & Sm. 122. Refd. Re Sketchley, Av p. Boulton 

(1857), 1 De G. & J. 163 ; Casev. James (1861), 3 De GF. 

é& J. 256; Ward v. Duncombe, [1893] A. C. 369. 

1983. As between mortgagee & cestui que trust— 
Trustee mortgaging share in trust fund—Mortgagee 
placing distringas on mortgaged share—Fraudulent 
sale of remainder by trustee.|—-A trustee of a sum 
of stock, having also a beneficial interest in an 
undivided moiety of the fund, assigned his moiety, 
by way of mtge.; & the mtyee. caused a distringas 
to be placed on a moiety of the fund. Afterwards 
the trustee fraudulently sold out the other moicty, 
& absconded :—AHeld: the moiety upon which 
the distringas had been placed, being at the time 
of the assignment subject to the equitable rights 
of pitf., the cestut que trust was not relieved trom 
such equity by the application of the distrinigas, 
& pltf. was entitled to the same as against deft., 
the mtgee.; but considering that it was by his 
diligence that the fund was preserved, the mtgee. 
was not compelled to pay the costs of the suit.— 
WILKINS v. SIBLEY (1863), 4 Gilf. 4423; 8 1. 7. 
760; 9 Jur. N.S. 888; 11 W. BR. 897; 66 E.R. 
780. 

1984. Alternative remedy to obtaining transfer 
of fund into court-—-Or indorsement on original 
deed.]—-Puiprs v. LOVEGROVE, Prossin rv. Pulpps, 
No. 1854, ante. 





SUB-SECT. 35.-—CHARGING ORDERS. 
Sec EXECUTION, Vol. XAL., pp. 656 ef seq. 


ee 


Srecr. 3.—COMPANY DEBENTURES. 

See Compantss, Vol. X., pp. 768-771, 786-791, | 
1178-1193, 1221, Nos. 4803-4825, 4915-1970, 
8360-8465, 8634. 


Under writ of elegit.}—See Ex&rcuTION, Vol. 
XXL, pp. 562, 563, Nos. 1389-1397. 

Under writ of sequestration.i— See EXECUTION, 
fol. XXI., p. 603, Nos. 1901-1904. : 

Stop orders.|.—See Execution, Vol. XXI., pp. 
661,062; issiow ase oe ; 

Equitable execution. —Sce EXECUTION, Vol. 
XXI., pp. 673, 674, Nos. 2528-2530. 

Equitable mortgagee has priority of execution 
creditor.|—See INTERPLEADER, Vol. XXIX., p. 


454, No. 31. 


| 
Secr. 4.—AS AGAINST EXECUTION CREDITORS. | 
| 
| 
| 
| 


~& to go & merge in the same.” 
' Jegacies, bis will concluded, ‘‘ All the rest, residue, 


ee 


_ of the exors., but did not act as such. 
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Secr. 5.—AS AGAINST JUDGMENT CREDITORS. 
See, generally, JUDGMENTS, Vol. XXX., pp. 155, 
156, Nos. 266-275. 
Mortgage by statutory company.|]—-See CoMm- 
PANIES, Vol. X., p. 1221, No. 8634. 


Sect. 6.—IN RELATION TO EXECUTORS. 


1985. Legacy has priority over mortgage.|— 
Testator devised his real estate, charged with the 
payment of his debts & legacies, to his eldest son 
in fee, & appointed him exor. Nine years after 
testator’s death, the devisee, being then in 
possession, mortgaged the estate, & covenanted 
against all incumbrances except the legacies. In 
a suit subsequently instituted by one of the 
legatees for payment of his legacy, the estate was 
sold, & the proceeds proved insufticient to satisfy 
testator’s unpaid debts & legacies, together with 
the mtge. money :—Held: the mtgee.’s title was 
complete, subject only to the amount of the 
legacies: &. therefore, after reserving the amount 
of the legacies, the mtgee. was entitled to the 
residue of the fund as a security for his debt, 
& the amount so reserved was assets of testator 
unadministered, & was, therefore, to be applied, 
first in satisfaction of his debts, & then, so far 
as it would extend, in payment. of his legacies.—- 
ELAND v. ELAND (1830), 4 My. & Cr. 420; 8 
L. J. Ch. 289; 3 Jur. 474; 41 HK. 1. 162, L. C. 
vtinotations :-—Apld. Lyon rw Colville (1844), 1 Coll, 449. 

Consd. Howard «. Chaffer, Howard v1 Robinson (1863), 

32 1. J. Ch. G86. Refd. Beavan vv, Oxford (1856), 6 De 

G. M. & Gi. 507. Mentd. Pare v. Adam (1841), 4 Beav. 

260; Forbes «. Peacock (1816), 2 Ph. 717. 

1986. —-—.|---If there are general gifts of 
legacies. & then of the rest & residue, real & 
personal, blending the whole in one mass, though 
accompanied by a power to the legatee of the 
residue, ‘to dispose of the same in any manner 
he may think proper,” the legacies are a charge 
on the realty. 

Testator gave a legacy, which, if not received, 
was to form ‘‘ part of the residue of my property.” 
Then followed a legacy to B.; but if the legatee 
should die before time for payment, it was to be 
considered ‘ as part of the residue of my property, 
After some small 


& remainder of any property I inay dic possessed 
of, whether estates, freecholds, etc., etc., bonds, 
bills, cte., annuities, etc., I devise & bequeath to 
my son, in the fullest manner | can, with liberty 
to him to dispose of the sume in any manner he 
may think proper.” The son was named as one 
The will 


was proved by the other exor. ‘The son mortgaged 


' the real estates :—Held : the legacy to L. was a 


charge on the real estates, & on ao sale of them in 
the Incumbered Estates Ct., touk precedure over 
the mtges., notwithstanding the general power to 
the devisec to dispose of the estates in any manner 
he thought proper.---GREVILLE v. BROWNE (1859), 
7H. L. Cas. 689; 34 L. T. 0.8.8; 5 Jur. N.S. 
$8190; 7W.R. 673; 11 . RR. 275, H. L. 


Annotations :—Apld. Re smith, Smith v. Smith, (1890) 
1 Ch. 365. Refd. HKiliott v. Dearsicy (1880), 16 Ob. D. 
$22; Ite Grainger, Dawson v. Higgins, (1900) 2 Ch. 756. 
Mentd. Gyett v. Williams (1862), 2 John. & H. 429: 
Browulng v. French (1871), 24 L. T. 649; Skiller v. 
Haisinan (1871), 24 L. T. 745, Galnsford v, Dunn (1874), 
L. H.17 Kg. 405; Brooke v. Rooke (1876), $6 L. T. 301; 
ite Bellin’ ‘Prusts (1377), 5 Ch. UD. 504; Bray v. Stevens 
(1579), 12 Ch. D. 162; Wells v. Row (1879), 48 L. J. Ch. 
476, le Ovey, Broadbent v. Barrow (1882), 46 L. T. 613 ; 
ke Stokes, Parsons v. Miller (189%), 67 L. T. 223; fe 
Bawden, Nativnal Provincial Bank of Kugland v, Cresswell, 
Bawden v. Cresswell, (1894] 1 Ch. 693; Jte Brovuke, 
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Sect. 6.—In relation to executors. Sects. 7, 8, 9, 
10, 1], 12 a& 13: Sub-sect. ], A. (a).] 

Brooke v. Brooke, [1894] 1 Ch. 43; Re Boards, Knight 
v. Knight, [1895] 1 Ch. 499; Re Dyson & Fowke, [1896] 
2 Ch. 720; Jtc Adams & Perry’s Contract, [1899] 1 Ch. 
554; Re Yates, Throckmorton v. Pike (1907), 96 L. T. 
758; Re Balls, Trewby v. Balls, [1909] 1 Ch. 791. 
1987. Mortgagee has priority over creditors.]|— 

JACOMB v. HARWOOD (1751), 2 Ves. Sen. 265; 28 

E. R. 172. 

Annotations :-—Mentd. Taner v. lvie (1752), Belt’s Sup. 386 ; 
Hoare v. Contencin (1779), 1 Bro. C. C. 27; Farr wv. 
Newman (1792), 4 Term Rep. 621: Devaynes v. Noble, 
Sleech’s Cuse (1816), 1 Mer. 539; Kendall v. Hamilton 
(1878), 3C. P. D. 403; Re Hodgson, Beckett v. Kamsdale 
(1885), 31 Ch. D. 177. 


1988. ——.|--HaRDWICK v. Mynp (1794), 1 
Anst. 109; 145 BE. R. 815. 

1989. ——.|—-An exor., who is also a devisee 
of an estate charged with the payment of debts, 
may be presumed by a bond fide purchaser or 
mtgee. of that estate, to be dealing with it for the 
purposes of the administration, & may give a valid 
title to it. Such purchaser or mtgee., therefore, 
will not be bound to look to the application of 
the money. Mere absence of statement of the 
purpose for which the money obtained by the 
sale or mtge. is to be used, will not make the pur- 
chaser or mtgee. liable, on the ground of a pre- 
sumed knowledge that the money was to be applied 
otherwise than for the payment of the testator’s 
debts. Jn a case, therefore, in which the Lords 
were satisfied that the mtgee. himself was, as a 
matter of fact, entirely ignorant of any intended 
misapplication of the money by the exor. & devisee 
of the estate charged & that he had not constructive 
notice of it through his solr., who distinctly denied 
any knowledge or even suspicion of it :—Held: 
though the money was entirely misapplied, the 
intge. could not be treated as subject to the debts 
of testator, & the mtgee.’s title was not, therefore, 
to be postponed to the claims of the testator's 
creditors On acreditor of testator, who impeached 
the validity of the mtge. or purchase, lies the 
burden of proving that the mtgee. or purchaser 
had notice of the true state of the facts.—CORSER 
2 CARTWRIGHT (1875), L. R. 7 H. L. 731; 45 
L. J. Ch. 605, Ll. L. 

Annotations -—-Consd. Re HNonson, Chester v. Henson, [1908] 
2 Ch. 356. Refd. Ricketts v. Lewis (1882), 46 L. T. 368 ; 
Re Venn & Furzo’s Contract, (18041 2 Ch. 101; Re 
Major, Taylor v. Major, [1914] 1 Ch. 278. Mentd. West 
of Ingland & South Walos District Bank vo Murch (1833), 
23-Ch. 1. 13s, 

1990. —----./—Devisees of an equitable estate 
in w freehold house deposited the title deeds to 
secure the payment of a loan made to them by 
the depositce. The deposit was accompanied by 
a written memorandum charging the interest of 
the depositors in the property with the repayment 
of the sum advanced. Before the deposit a decree 
had been made, in a suit instituted for the 
administration of testator’s estate, which con- 
tained a declaration that the depositors were 
entitled to the house as tenants in common. 
After the deposit a creditor of testator obtained in 
another suit a decree declaring her entitled toa 
charge upon the house in respect of a debt due to 
her from the testator. The depositee of the deeds 
had no notice of this claim when he advanced the 
money :—Held: the depositee was entitled to 

riority over the creditor.—BriTisH MUTUAL 

NVESTMENT Co. v. SMART (1875), 10 Ch. App. 

507; 44 L. J. Ch. 695; 32 L. T. 849; 23 W. RB. 

800, C. A. 

-lnnotations :---Apld, Re Atkinson, Proctor ¢. Atkinson, 
11908) 2 Ch. 307.) Refd. Price rv. Price (1887), 35 Ch. D. 
“97; Ite Moon, Holmes ¢. Holmes, [1907] 2 Ch. 304. 
1991. —--—.|~--The rule—that a purchaser for 

value of an asset of testator, from an exor. who 
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is also residuary legatee, acquires a title free from 
the claims of unsatisfied creditors of testator, if 
the purchaser took without notice of the un- 
satisfied debts or of anything which made it 
improper for the exor. so to deal with the asset— 
applies in the case of equitable as well as legal 
assets; provided that neither the exor. nor the 
ct. administering testator’s estate still retain 
control over the asset. 

In 1878 the registered holder of railway stocks 
covenanted to pay an annuity to the trustees of a 
settlement during the joint lives of himself & 
his wife & the life of the survivor. In 1882 he 
died having bequeathed all his property to his 
widow, & appointed her his extrix. The widow 
proved the will, & by various deeds from 1886 
to 1892 transferred the stocks to her bankers to 
secure a debt of her own. In Dec. 1892, the 
widow gave an equitable charge on the stocks 
to the pltf. to secure advances made to her. 
Neither the bankers nor the pltf. when taking 
their respective securities had knowledge or notice 
that any debt of testator remained unpaid, or 
that the widow was not entitled to deal with the 
stocks as she did, & the pltf., before he had notice 
that there was any indebtedness of testator, gave 
notice of his charge to the bankers. The bankers 
sold the stocks, &, having retained the amount 
owing to them, paid the balance into ct. :—Held: 
the pltf.’s charge on the balance had priority over 
the claims of the settlement trustees.— GRAHAM 
v. DRUMMOND, [1896] 1 Ch. 968; 65 L. J. Ch. 472 ; 
74L.T. 417; 44W.R. 596; 12 T. L. R. 319. 
Annotation :-—Distd. Bank of Bombay v. Suleman Somji 

(1908), 99 L. T. 532. 

Where executor in default to estate.; — See 
EXxeEcutTors, Vol. X XITI., p. 445, Nos. 5158-5160. 

Effect of covenant by executor to refund.|— 
See ExEcurors, Vol. X XITI., p. 428, No. 4986. 


SEcT. 7.-—EXTENTS. 

See, generally, CROWN PRACTICE, Vol. AVI., 
pp. 221-231. 

1992. Whether extent gives priority over mort- 
gage.|—Dett. had deposited his title deeds with 
T. & co. for securing money advanced by them at 
the time of such deposit ; afterwards this extent 
issued & the estate was ordered to be sold without 
regard to the claim of T., who were considered to 
have had no lien against the extent, though they 
retained the title deeds. TT. & co. afterwards filed 
a bill in Chancery, which they suffered to be dis- 
missed for want of prosecution.—R. v. BENSON 
(1809), 1 Price, 220, n.; 145 E. R. 1383. 
Annotation :—Refd. Casberd v. A.-G. (1819), 6 Price, 411. 

1993. --—.]—Equitable mtge. by deposit of 
title deeds by an accountant of the Crown, in the 
hands of one who has an opportunity of knowing 
that the depositor is, or may become, a debtor 
of the Crown, is not available against an extent. 
Qu. : whether such a deposit by the King’s debtor 
good in any case against the Crown ?— BROUGHTON 
v. aie & A.-G. (1814), 1 Price, 216; 145 E.R. 
1381. 

1994, —-—--.j|--An equitable mtge., by a deposit 
of title deeds, estublished against the claim of the 
Crown under an extent.—CASBERD vv. A.-G. 
(1819), 6 Price, 411; Dan. 238; 116 EK. R. 850, 
Ex. Ch. 

Annotations :-—Consd. Whitworth v. Gaugain (1841), Cr. & 

Ph. 325; Whitworth v. Gaugain (1846), 1 Ph. 728. Refd. 

Giles v. Grover (1832), 6 Bu. N.S. 277; Watts v. Porter 


(1854), 3 RK. & B. 743; Swanley Coal Co. r. Denton (1906), 
95 L. T. 659. 
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SECT. 8.—LAND IMPROVEMENT CHARGES. 


See LAND IMPROVEMENT, Vol. XXX 
296, Nos. 218-220, ol. XXX., pp. 295, 


Sect. 9.—RENTCHARGES AND ANNUITIES, 


See RENTCHARGES & ANNUITIES. 


Secr. 10.—MORTGAGES OF SHIPS. 
See SHIPPING. 


SEcT. 1].—SOLICITOR’S LIEN OR CHARGING 
ORDER. 


See SOLICITORS, 


SECT. 12.—AS AGAINST VOLUNTEERS. 
; See FRAUDULENT & VormaABLe CONVEYANCES, 
Vol, XXV., pp. 242-252. 
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Sect. 13.—FAILURE TO GAIN OR LOSS OF 
PRIORITY. 
SUB-SECT. 1.—By NoTICE OF Priok RIGHT. 
A. Constructive Notice. 
(a) In General. 

See Law of Property Act, 1925 (¢. 20), s. 199. 

1995. Nature of—Presumption of knowledge— 
Too strong for rebuttal.}—(1) Constructive notice 
I take to be in its nature no more than evidence of 
notice, the presumptions of which are so violent 
that the ct. will not allow even of its being con- 
troverted. Thus, if a mtgee. has a deed put into 
his hands which recites another deed which shows 
a title in some other person, the ct. will presume 
him to have notice, & will not permit any evidence 
to disprove it (I8yre. C.B.). 

(2) With respect to the general question, the 
effect of Jeaving the title deeds in the hands of the 
intgor., the most intelligible rule, & in my opinion 
the most agreeable to justice would have been 
to say, that if a man takes, as his security for his 
mtge. a single deed, & leaves the other deeds in 
the hands of the mtgor. so as to enable him to 
commit a fraud, that he shall, in all such cases, 
be postponed, without reference to the quantity 
of pains or diligence which he exercised to obtain 
the deeds; for whether the pains be more or less, 
the mischief is the same; «& if I had found the 
rule so laid down I should have been perfectly 
satisfied. But it has been decided otherwise in 
the late cases Beckett v. Cordley, No. 1921, ante, 
Penner v. Jemmat, No. 2102, post, & Tvourle 
v. Rand, No. 2161. post, which establish the rule 
that nothing but fraud or gross & voluntary 
negligence in leaving the title deeds, will oust the 
priority of the legal claimant. As for the case of 
Goodtitle v. Morgan, No. 2153, post, the mtgee, 
must always risk there being an outstanding term 
in which case the legal estate is out of him (Eyrr, 
C.B.).—PLuMB v. Fuuitt (1791), 2 Anst. 432 ; 145 
E. R, 926. 


Annotations :-—As to (1) Consd. Fspin ¢. Pemberton (1859), 
3DeG.& J. 547. .4sto (2) Apld. Evans v. Bicknell (1801), 
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6 Vos. 174. Consd. Whitbread v. Jordan (1885), 1 ¥. & 
C. Ex. 303. Apld. Hewitt ». Loosemore (1851), 9 Hare, 
449; Taylor vr. Russoll, [1891] 1 Ch. 8. . Jones . 
Smith (1841), 1 Hare, 43; Meux r. Bell (1841), 1 Hare, 
13; West v. Reid (1843), 2 Haro, 249. 

1996. —-—-- --——,]— HEWITT 1, LOOSEMORE, 
No, 2124, post. 

1997. Investigation of mortgagor’s title—Nature 
of derivation—Will.]—A. devises land to B. in 
tail, remainder to C. in tail. subject to the payment 
of legacies. C. levies a fine & five years non- 
claim pass, & mortgages the lands. Fine & non- 
claim no bar of the legacies. (C. having no title 
but. under the will, the mtgee. must. be supposed 
to have notice of the legacies.---DRAPERS’ Co. ¥. 
YARDLEY (1710), 2. Vern. 662; 283 EK. R. 1031, 


4 





1998. -——- — --- ---—.]--Testator, who died in 
1885, by his will left all his property to his four 
sons by his first. wife, subject to a charge for a 
legacy in favour of his four sons by his second 
wife. The legaey remained unpaid. The four 
elder sons in 1890 deposited the title deeds of part 
of the property with a bank as security for an 
advance, &, in 1809, they executed a formal mt ge. 
of the property to the bank. The bank, if they 
had made an investigation of title, would have 
obtained cognisance of the will which created the 
charge. The mtgors. practised no concealment :—- 
Held; as the four younger sons were legatees, 
& as the bank had constructive notice of the 
charge, the claim of the four younger sons must 
prevail over the mtge. to the bank. - BANK OF 
BOMBAY 1. SULEMAN Somul (1908), O98 TT. 632 ; 
24 TT. RR. 8403 52 Sol. Jo. 727, PLC, 

1999. ----- ----- Settlement.) -——- By marriage 
articles, a husband covenanted, in) consideration 
of his wife's portion to settle an estate to his 
own use, & after his decease to the use of his heirs 
of the body of his intended wife, & for want of 
such issue to his own right heira for ever. The 
articles did not) express any further intention of 
providing for the children of the marriage & made 
a provision for the intended wife in lieu of dower. 
No. settlement. was executed; & the husband 
mortgaged the estate, & at the same time delivered 
the articles to the mitgee.: -J/eld on his death, 
under the articles, he was entitled to a life estate 
only, & the mtgee. took with notice, & could not 
therefore bold as against the issue of the marriage, 
-- DAVIER t. DAVIES (1841), 4 Beav. 54; 49 EB. RR. 
258, 

2000. -- --- Disclosure of facts thereby.)— Where 
a purchaser cannot make out his title, but through 
a deed, which leads to a fact, he will be affected 
with notice of that fact. 

One affected with notice conveys to another 
without notice: the assignee having legal estate, 
shall not be affected with the notice to assignor : 
& so vice veraa-~MUiEKTINS tv. JOLLIFFE (1756), 
Ainb. $11; 27 BF. R21, L. €. 

2001. -—--— Improper sale of property to mort- 
gagor.!—J., the owner of four frechold houses, 
mortgaged them in fee for £1,500 each. The 
mit gees. transferred their mtge. to 1. in considera- 
tion of the principal & interest then due, amounting 
to £1,579 1s. 5d. on each house. Two days after- 
wards, B. sold the houses to H. for exactly the same 
sum as he paid for the transfer to himself, & con- 
veyed them to H. in exercise of the power of sale 
in the mtges., freed from the equity of redemption. 
H. soon afterwards mortgaged the four houses for 





Reseaaemmntenenamaimrimmmnemtininedlitmmencmeten Taner etd 


1995 {. Nature of-—Presumption of knowledge—-Too strong for rebuttal. }—MEYERS v. HARRISON (1850), 1 Gr. 449.—-CAN. 





1985 li. —— 


—~——.}-FAKI IBRAHIM v. Faki GULAM (1920), I. L. R. ¢5 Bom. 910.—IND. 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect. 1, A. (a) & (6)-] 

£6,000, & on her death her successor in title. E., 
sold the equity of redemption to L. for £2,500 
subject to the prior mtge. for £6,000. Certain 
creditors of J., the original owner, who had 
recovered judgment in an action against him, & 
obtained equitable execution on his equity of 
redemption, brought an action against B. & E., 
impeaching the validity of the sale to H., & 
obtained judgment setting it aside as a fraudulent 
execution of the power of sale, & declaring pltfs. 
entitled to a right of redemption. L. was not a 
party to the action, but on receiving notice of it 
he paid off the mtge. for £6,000, & took a convey- 
ance of the legal estate from the mtgces. At the 
time when L. purchased the equity of redemption 
from H., he had no actual notice of any impropriety 
in the sale by B. to H., nor of any facts affecting 
the sale not disclosed by the deeds, except that 
he had seen a valuation which appeared to show 
that the purchase by H. was at an undervalue, 
nor did he make any inquiries concerning the 
circumstances of the sale:—Jleld: LL. was not 
affected by constructive notice of the impropricty 
of the sale, & he was protected against the prior 
equitable interest of pltfs. by his acquisition of 
the legal estate ; the not obtaining further infor- 
mation as to the circumstances under which the 
sale took place did not amount to culpable 
negligence. 

The maxim Qui prior cst tempore, potior est jure 
is in our law subject to an important qualification 
that where equities are equal the Jegal title prevails. 
Equality here docs not mean or refer to priority 
in point of time. Kquality means the non- 
existence of any circumstance which affects the 
conduct of one of the rival claimants, & makes it. 
Jess meritorious than that of the other. Kquitable 
owners who are upon an equality in this respect 
may struggle for the legal state, & he who obtains 
it, having both law & equity on his side, is in a 
better situation than he who has equity only 
(Linpury, 1.J.).—-BAILiy »v. BARNES, [1894] 1 
th. 25; 638 L. J. Ch. 733 60 L. T. 542; 42 WLR. 
66; $8 Sol. Jo. 9; 73H. 9, C. A. 
Annotations :—Consd. Re Scott & 

Scott ». Alvarez, [1895] 1 Ch. 596. Refd. Re White & 

Smith’s Contract, [1896] 1 Ch. 637; Life Interest & 

Reversionary Securities Corpn. v. Hand-in-Hand Fire & 

Life Insce. Soc., [1898] 2 Ch. 230; Freeman v. Laing, 

{1899} 2 Ch. 355 5 He Altus Corn Charity, Charity Comms. ”. 

Bode (1901), 71 L. J. Ch. 76; Taylor e. London & County 

Banking Co., London & County Banking Co. v. Nixon, 

[1901) 2 Ch. 231; Huntv. Luck, [1902] 1Ch. 428. Mentd 


fe Handman & Wilcox’s Contract, [1902}) 1 Ch. 599 : 
Re Childe & Hodgson’s Contract. (1905), 54 W. R. 234. 


2002. Possession retained by unpaid vendor.]— 
Where a vendor signs a receipt for the whole 
purchase-money, but suffers the purchaser to 
retain part of it, & remains in possession of the 
estate as tenant to the purchaser ; his possession 
is no notice, to a subsequent purchaser or incum- 
brancer, of his lien on the estate for the sum 
retained.— WHITE v. WAKEFIELD (1835), 7 Sim. 
401; 4L. J. Ch. 195; 58 H.R. 891. 

Annotations :—Apld. Hunt v. Luck, 11901) LCh. 45. Consd. 

Powell v. Browne (1907), 97 L. T. 854. Refd. Rimmer cr. 


Webster, [1902] 2 Ch. 163. Mentd. Holmes v. Powell 
(1856), 8 De G. M. & G. 872. 


2008. Notice of Incumbrance generally— Whether 
notice of particular incumbrance.]—FARROW v. 
REKEs, No. 2106, post. 


Alvarez’s Contract, 





oe -—_—.]— JONES v. SMITH, No. 2605, 
post. 

aot “~~ ----=-,|-——J ONES v, WILLIAMS, No. 2021, 
post, 

2006. ---— Purporting not to affect mortgaged 


property.|—JoNEs v. SMITH, No. 2605, post. 


MORTGAGE. 


2007. Disregard of fact—Negligent disregard— 
Necessity for fraudulent motive.|— In 1816, D. 
assigned a policy of insurance on his life to a 
trustee to secure a sum of money owing to W. ; 
& soon afterwards, the solr. of W. caused a memo- 
randum to be entered in the office of the Insur- 
ance co., directing that all letters were to be sent 
to such solr., & the premiums were thenceforth 
paid by W., through the hands of such solr. ; 
but the insurance co. were not informed on whose 
behalf the solr. acted. In 1826, D. became bkpt., 
& his assignees declined to interfere respecting 
the policy. The premiums continued to be paid 
by W., through his solr., during his life, & by the 
exors. of W., through their bankers, after his 
death. D. died in 1839 :—Held: (1) the policy 
was in the order & disposition of the bkpt., & 
there was not any notice given to the insurance 
office of the assignment of the policy to take it 
out of such order & disposition; (2) the conduct 
of the assignees did not amount to an abandon- 
ment of any right which they had to the benefit 
of the policy ; (3) the exors. of W. had a lien on 
the policy for the amount of the premiums which 
had been paid by W., & his estate, & the interest 
thereon; & they were entitled to payment of the 
amount thereof out of the moneys payable under 
the policy. 

(4) Semble: negligence, as applied to cases of 
constructive notice, supposes the disregard of a 
fact known to the purchaser, which indicated the 
existence of the fact, the knowledge of which the 
ct. imputes to him; & such negligence may, 
without a fraudulent motive, be so gross as to 
justify the charge of constructive notice. 

(5) Semble: a purchaser nay be presumed to 
have investigated every instrument, which directly 
or inferentially forms a link in the title to the 
property, but not instruments which are neither 
directly nor presumptively connected with it, & 
may only by possibility affect it.—WeEsT v. RELD 
(1843), 2 Hare, 249; 12 L. J. Ch. 2455; 7 Jur. 
147; 67 E.R. 104. 

Annotations :—As to (2) Refd. Drysdale v. Piggott (1856), 
22 Beav, 238. As to (3) Consd. Falcko v. Scottish Imperial! 
Insco. (1886), 34 Ch. D. 234. As to (5) Refd. Lioyds 
Banking Co. rv. Jones (1885), 29 Ch. D. 221. Generally, 
Refd. Saunders ». Dunman (1878), 7 Ch. D. 825; Ke 
Leslie, Lestie v, French (1883), 23 Ch. D, 552. 

2008. Documents disclosing possible incum- 
brance.|—'I'he owners of a public house agreed to 
grant a lease of it at a premium. ‘The intended 
lessee deposited the agreement with M. «& co., 
brewers, to secure repayment of an advance. The 
lease was executed & was deposited by the lessee 
with the landlord’s solr. to secure the premium. 
The lessee obtained it from them for the purpose 
as he alleged of producing it to the magistrates to 
enable him to procure a licence. He undertook to 
return it forthwith but instead of doing so instructed 
an auctioneer to obtain an advance upon it from 
other brewers, K. & co. Theauctioneers produced 
to R. & co.’s agent an order from the lessee for the 
delivery of the lease to R. & co. noticing that this 
advance was for the purpose of enabling the lessee 
to pay M. & co. The agent objected to recognise 
this memorandum & inquired whether the lessee 
owed anything to M. & co. He was informed by 
the auctioneers & by the lessee there was nothing 
due to M. & co. except for goods supplied. He 
had previously obtained from the lessee himself 
an order for the delivery of the lease not mention- 
ing M. & co. at all & he obtained the lease on 
delivering that order. RK. & co. advanced money 
on the deposit. On the lessee’s bkpcy. :—Held : 
the security of R. & co. must be postponed to 
those of the landlord & of M. & co. although there 
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had been subsequently a demise of the property 
by the bkpt. to a trustee upon trusts which would 
extend to the debt of R. & co. & not to that of M. 
& co. or that of the landlord: the above circum- 
stances being held sufficient to affect. R. & co. with 
nobice of the prior equities—Re Buck.Lanp, Ex p. 
REID (1848), De G. 600: 17 L. J. Bey. 19; 11 
L. T. O. S. 248; 12 Jur. 533. 

Annotation :—Consd. Hall vr. West-End Advance Co. (1883), 

Cab. & El, 161. 

2009. Land registry indorsements on docu- 
ments of title.|—In 1918 C., an exor. & trustee, 
who bore the same names as his father, testator, 
who had dicd in 1908, mortgaged to deft. co., 
for his own purposes & without the knowledge of 
his mother who was his co-cxor. & co-trustee, 
leasehold houses which had been assigned in 1907 
to the testator by whom the leases, or an attested 
copy, & the assignments had been registered at 
the Land Registry, & they bore a red ink indorse- 
ment to that effect. ‘The exors. had also been 
registered as proprietors of the houses in question 
& were described in the Register as ‘ exors.”’ of 
testator. When obtaining the loan C. produced 
the documents which his father had registered but 
did not produce the probate of his father’s will or 
the land certificates, & fraudulently represented 
himself to be the person to whom the leases had 
been assigned. The co. advanced the money to 
C. without inspecting the Register, believing that 
he was the absolute owner of the leaseholds, & 
in executing the mtges. C. in fact: personated his 
father. Upon the instalments falling into arrear 
the co. made inquiries of C. & obtained the land 
certificates from him, & discovered that he was 
one of two exors. & had personated his father, 
but he assured the co. that the money was borrowed 
for exorship. purposes. The co. then commenced 
foreclosure procecdings against the exors., ©. & 
his mother, for whom C., without her authority, 
entered an appearance. The statement of claim 
alleged that the mtge. money had been raised by 
the exors. for exorship. purposes & had been duly 
executed by C.as exor, & with the knowledge & 
consent of his mother, & alternatively that the 
two exors. had been guilty of fraud. No defence 
was delivered & the subsequent proceedings were 
served at an address for service given by C., which 
was not the address of his mother’s residence, & 
she did not. have any actual cognisance of them. 
The co. obtained judgment &. after the order for 
foreclosure absolute was made, the co. was entered 
on the Land Register as proprietor of the lease- 
holds in question, & put the property up for sale. 
The children of testator. other than C., who, 
subject to their mother’s life interest, were, with 
(., the ultimate beneficiaries under testator’s will, 
then commenced this action for a declaration that 
the mtges. & toreclosure order were invalid as 
against them. New trustees of the will had been 
appointed before the trial of the action & were 
co-pltfs. :—Held : (1) C.’s signature to the mtges. 
was a forgery & as against pltf. beneficiaries the 
deeds were void; (2) in the circumstances, pltf. 
beneficiaries were not in fact represented by the 
exors. in the foreclosure action & were not bound by 
the judgment therein, or, by virtue of B.S. C., Ord. 
16, r. 8, estopped from establishing their rights ; 
Ord. 16, r. 8, applies where the exor. or trustee in 
fact represents the beneficiaries whose interest it 
is his duty to protect, but does not apply where the 
beneficiaries have solid grounds for impeaching a 
transaction between a fraudulent exor. or trustee 
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& pitf.; (3) the mtges. being void, except by 
estoppel as against the beneficial interest of C., 
no estate passed, & the question of purchaser for 
value did not arise. If it had been necessary 
to determine that question, the Land Registry 
indorsements on the documents of title were 
actual notice of the registration & constructive 
notice of the facts which the co. would have 
ascertained by inspecting the Register or by 
requiring the land certificates to be handed over ; 
(4) an Order for foreclosure absolute was not a 
“transfer for valuable consideration’? within 
Land Transfer Act. 1875 (c. 87). s. 35, & the Land 
Transfer Rules 140 & 142, so as to confer on the 
co. a title which pltfs. could not impeach : (5) the 
ct. had power under Land Transfer Act, 1875 
(c. 87), ss. 95, 96, to direct the Register to be 
rectified by inserting the names of pltf. trustees 
as proprietors of the leasecholds in question.— 
Re De LEEUW, JAKENS v. CENTRAL ADVANCE & 
DISCOUNT CorPN., [1922] 2 Ch. 5403 01 L. J. Ch. 
617; 127 L. T. 350. 

2010. ———_ Letter disclosing existence of a 
principal.! —Bankers advanced to customers £300 
to redeem some railway stock which had heen 
transferred to another firm as a security for that 
sun, The stock was thereupon transferred in 
blank to the bankers. Subsequently the customers 
ina letter to the bankers, stated that they had been 
requested by their “ principal’? to extend the 
term of the loan on the stock. The stock actually 
belonged to a third party, B.:---Held: after the 
receipt of this letter, the bankers had constructive 
notice of B.'s right to the stock, & that no subse- 
quent advances made by the bankers to the 
customers could affect. the stock.—-LOCKE — v. 
Prescorr (1868), 382 Beav. 261; 55 E.R. 108. 

_, Knowledge of nature of mortgagor's busi- 
ness——Mortgage by one partner.]}--C. & L., tenants 
in common in fee, in equal shares, of a messuage & 
premises, entered into partnership, & it was agreed 
by the articles that this property should be partner- 
ship assets; & it became the place where the 
business of the firm was carried on. After this B. 
made a legal mtye. in fee of one moicty to secure 
his private debt) to a person who knew that the 
property was the place of business of the firm. 
Some years afterwards 1. absconded, & C. was 
obliged to pay the debts of the firm, all of which 
had been contracted since the mtyge., & a large 
balance thus became due to him :--//eld: as the 
mtgee., When he took his security, knew that the 
firm was in possession of the property, he had 
constructive notice of the title of the partnership, 
& his claim must be postponed to that of C.3; & 
the circumstance of the debts paid by C. having 
been incurred since the mtge. did not affect the 
case.-- CAVANDER tv. BULTEEL (1873), UY Ch. App. 
70; 43 L. 3. Ch. $70; 201. T. 710; 38 J.P. 218; 
22 W. 177, La. SJ. 


Annotation :-—Reld., de Bourne, Bourne v. Bourne, (1906) 
1 Ch. 113. 


Assignment of choses in action.|-—See CHuosEs 
IN ACTION, Vol. VIII., pp. 466, 474, 475, Nos. 371- 
377, 442-456. 

Assignment of insurance policies.}--See INsur- 
ANCE, Vol. XXIX., p. 376, Nos. 3013, 3014. 

Registration of deeds.}---.See Sect. 1, sub-sect. 4, 
ante, 


(b) Mailurc to Make Inquiries. 
Sce Law of Property Act, 1925 (c. 20), s. 199. 
2012. Fallure to gain or loss of priority.|—-The 


| title deeds of an estate were deposited with pltf. as 
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a security for his demand. Deft. fourteen years 

afterwards, upon the eve of a bkpcy. of the 

mtgor., took a mtge., antedated ; he had notice of 
the deposit, but avoided inquiring the purpose for 
which it was made. ‘The ct. decreed for pltf. 

The deposit of title deeds, as security for a debt, 
is now scttled to be evidence of an agreement to 
make a mtge. & that agreement is to be carried 
into execution by the ct. against the mtgor., or 
any who claim under him with notice, either actual 
or constructive, of such deposit having been made 
(MACDONALD, C.B.).—Bircn v. ELLAMES (1794), 
2 Anst. 427; 145 E.R. 924. 

Annotations :—Refd. Parker ». Houseficld (1834), 2 My. & 
K. 419; Whitbread v. Jordan (1835), 1 Y. & C. Kx. 303 ; 
Hewitt v. Loosemore (1851), 9 Hare, 449. 

2013. .|}—The right to title deeds of an 
estate follows the right to the estate. Where the 
purchaser of an estate, in the absence of any 
fraudulent motive, suffered the vendor to retain 
the title deeds, & the latter mortgaged the estate, 
& delivered over the title deeds to the mtgce. :—- 
Held: the mtgee. was equally guilty of negligence, 
in not ascertaining who was in possession of the 
estate to which the deeds related, as the purchaser 
was in not getting possession of the deeds; & 
there was nothing to deprive the latter of the right, 
which, by the above proposition of law, he had ; 
therefore, he might maintain trover for the deeds 
ayvainst the mtyee.— HARRINGTON v. PRICE (1832), 
38. & Ad.170; 110 E. ht. 63; sub nom. HARRING- 
TON v. GLENN, 1 LJ. 1K. B. 122. 

2014, ———.|---Conry v. Hyrr (1863), 1 De G. J. 
& Sin. 149; 46 7. R. 58, L. Jd. 

Annotations :—Distd. Perrin v. Burbey, [1869] W. N. 160. 
Consd. Hunter cv. Walters, Curling v. Walters, Darnell v. 
Hunter (1870), L. R. 11 Ky. 292. Apprvd. Dixon v. 
Muckleston (1872), 8 Ch. App. 155. Consd. Shropshire 
Union Rys. & Canal Co. v. KR. (1875), L. RR. 7 WW. La. 496. 
Apld. Bradicy v. Liches (1878), 9 Ch. D. 189. Consd. 
Ae Vernon, Ewons (1886), 33 Ch. 1D. 402. Apld. Carritt 
w. Real & Personal Advance Co, (1889), 58 L. J. Ch. 688. 
Consd. Taylor v. Russell, [1891] 1 Ch. 8; Walker v. 
Linom, ({907] 2 Ch. 104; Hill v. Peters, [1918] 2 Ch. 273. 
Refd. Allan v. Scott (1865), 12 L. T. 449; Taylor. London 
& County Banklug Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. 

2015. .|-~'Trust money was so placed to a 
banking account that any of the trustees could 
draw out separately. Onc of them drew out money 
& brought a house as a residence for some of the 
cestuis que trust, but took a conveyance to himself 
alone. Ile then deposited the deeds with another 
bank to secure his private balance, & afterwards 
became bkpt. The  co-trustees neglected to 
examine the banker’s book, for a long time after 
the purchase :—Held: by reason of their negligence 
they were not entitled to priority over the security 
by deposit.— ALLAN v. Scorr (1865), 12 L. T. 449. 

2016. |—L., the owner of real estate, 
deposited the title deeds with his bankers to secure 
the balance of his account current, & executed a 
memorandum whereby he agreed, at their request, 
to execute any deed or deeds necessary for legally 
carrying out the security. Afterwards, being 
about to be married, he agreed to settle the pro- 
perty. Two days before the marriage the solr. 
of the intended wife, having only then received 
instructions to prepare arts. of settlement, inquired 
of L. whether he had the title deeds in his possession 
unincumbered ; he replied that he had, but that 
they were at his bankers. The solr. made no 
further inquiry, & prepared arts. of settlement, 
which were executed. After the marriage L. 
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conveyed the property to the trustee of the arts. 
upon the trusts therein contained, being for the 
benefit of the wife & issue of the marriage. A suit 
was afterwards instituted by the bankers for 
foreclosure ; & the wife claimed to be a purchaser 
for value without notice :—Held: (1) the solr. 
had not made sufficient inquiry, & the wife must 
be taken to have had constructive notice of the 
mtge.; (2) the husband having contracted to 
execute a legal mtge. to his bankers, could not 
deprive them of priority by conveying the property 
to a party with whom he had entered into a sub- 
sequent contract for value, even although such 
party was a purchaser without notice.—MAXFIELD 
v. BURTON (1873), L. R. 17 Eq. 15; 43 L. J. Ch. 
46; 29L. T. 571; 22 W. R. 148. 
Annotations :—As to (1) Apld. Spencer v. Clarke (1878), 
9 Ch. D. 137. _ Refd. Berwick v. Price, [1905] 1 Ch. 632. 
Aa to (2) Consd. Garnham v. Skipper (1885), 55 L. J. Ch. 


263. Refd. Oliver v. Hinton, [1899] 2 Ch. 264. Generally, 

Refd. Lee v. Clutton (1875), 24 W. R. 106. 

2017. .|—H., a banker, was the banker of a 
railway co., he was also one of its directors. Under 
certain business arrangements of the co. he was 
entrusted with the possession of certificates which 
represented shares, & those shares he held as 
trustee for the company ; he converted the shares ; 
the conversion was noticed ; he gave an explana- 
tion, replaced the shares, & continued to hold the 
certificates as before, & stood on the register as the 
apparent owner of them. He borrowed money 
of R., & deposited the certificates with R., who 
held them for some time, & died without having 
taken any step to be registered as the owner of the 
shares. R.’s widow & extrix. applied to be 
registered as the owner; her application was 
refused. She moved for a mandamus to compel 
registration, the ct. of Q. B. refused the mandamus. 
The Exch. Chamber reversed that decision, & 
ordered it to issue. On appeal to this House :— 
Held: this was the ordinary case of a trustee 
abusing his trust ; if R. had made proper inquiries 
he would have found that H. was only a trustee ; 
negligence sufficient to affect their equitable 
title could not be imputed to the directors & the 
co., & consequently, the equitable title of It. could 
not prevail against the earlier equitable title of the 
co.—SHROPSHIRE UNION RAILWAYS & CANAL Co. 
v. R. (1875), L. R. 7H. L. 496; 45 L. J. Q. B. 31; 
32 L. T. 283; 23 W. BR. 709, H. L.; revsg. S. C. 
sub nom. R. v. SHROPSHIRE UNION Co. (1873), 
L. R. 8 Q. B. 4203; sub nom. ROBSON v. SHROP- 
SHIRE UNION RatLways & CANAL Co., 42 L. J. 
Q. B. 193, Ex. Ch. 

Annotations :—Consd. Ortigosa v. Brown (1878). 47 L. J. Ch. 
168. Apld. Re Vernon, Kwens (1886), 33 Ch. D. 402. 
Consd. Union Bank of London v. Kent (1888), 39 Ch. D. 
238, Apld. Carritt v. Real & Personal Advance Co, (1889), 
42 Ch. D. 263. Distd. Lloyds Bank v. Bullock, [1896] 
2 Ch. 192. Consd. Rimmer v. Webster, [1902] 2 Ch. 163 ; 
Bureie v. Constantine, [1908] 2 K. B. 484. Refd. Bradicy 
wv. Riches (1878), 9 Ch. D. 189; Soc. Générale de Paris v. 
Walker (1885), 11 App. Cas. 20; Roots v. Williamson 
(1888), 38 Ch. D. 485; Ae Richards, Humber v. Richards 
(1890), 45 Ch. D. 589: Taylor v. Russell, [1891] 1 Ch. 8; 
Powell v. London & Provincial Bank, [1893] 1 Ch. 610 ; 
Ward v. Duncombe, [1893] A. C. 369; Re Wasdale, 
Lrittin v. Partridge, [1899] 1 Ch. 163 ;_ Lloyd's Bank v. 
Pearaon, {1901] 1 Ch. 865; Taylor ». London & County 
Hanking Co., London & County Banking Co. v. Nixon, 
(1901] 2 Ch. 231; Walker v. Linom, [1907] 2 Ch. 104; 
Coleman v. London County & Westminster B 
ety 2 Ch. 353; Hill v. Petors, [1918] 2 Ch. 273. 

entd. R. v. Charnwood Forest Ry. (1884), Cab. & El. 

419; R. v. Lambourn Valley Ry. (1888), 22 Q. B. D. 

463; Longman v. Bath Electric Tramways, [1905] 1 

on oun? ainford v. Keith & Blackman Co., (1905) 1 


2018. .}—D. was entitled to a share of 
residue contingently on attaining twenty-five. 
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During the contingency H., one of the trustees, 
made advances to D., who subsequently executed 
a mtge. to A., the money being lent without 
inquiry :—Held: H. was entitled to recoup his 
advances out of the share in priority to A.’s mtge.— 
Re GODDARD, HvoKER v. BUCKLEY (1912), 57 
Sol. Jo. 42, CG. A. ; 
2019. --—.]—On Sept. 29, 1904. pitf. was a 
customer of the Union Bank of London, where she 
had a current account & a loan account. On the 
loan account £1,900 was advanced, & there were 
certain securities deposited to secure that amount. 
Pitf., being anxious to change her account. for 
family reasons, consulted her solr., C.. who had 
acted for her for many years. As a result, C. 
informed pltf. that he had arranged with deft. 
bank to grant the loan on the same terms as she 
had had with the Union Bank of London, & asked 
her to sign certain documents in connection with 
the transaction. The material document. was on 
the common printed form of deft. bank & was as 
follows: ‘‘ At the request of Messrs. Rose Innes, 
Son, & Crick I have transferred or caused to be 
transferred. . .’---thenthe shares were mentioned 
& the names of the manager & sub-manager of 
deft. bank—‘' or their nominees as trustees for 
you to be held as collateral security for your 
advance to Rose Innes, Son, & Crick.’ With 
this document C. went to the deft. bank after the 
securities were transferred, obtained an addition 
to the loan of £1,900, & effected the transfer of the 
securities in such a way as to make them available 
to secure his general indebtedness to deft. bank, 
which amounted to some £16,000 which he had 
from time to time obtained upon other securities. 
In the year J911 pltf. required the return of her 
securities from (., which he promised to do. but 
they were never in fact returned, as C. absconded. 
In these circumstances pltf., brought this action 
to have her securities delivered to her by deft. 
bank subject to her paying the £1.900 which she 
admitted having received. It} appeared that the 
general nature of the transactions between C. & 
deft. bank were that advances were made by deft. 
bank to C. upon securities Which belonged to third 
parties who were clients of C. in the ordinary 
sense, & that this was known to deft. bank, though 
in a number of cases it might be that the chents 
were clients in respect of a mere financial business 
carried on by C. independent of his solr.’s business. 
It was contended for pltf. (aufer alia) that thy 
deft. bank had such notice of the fiduciary relation- 
ship of C. to pltf. as to prevent their acting on the 
document :—Held: there was here sufficient 
notice of the relationship existing or that) pro- 
bably existed between pltf. & C. to have put deft. 
bank upon inquiry, & accordingly they could not. 
claim to be in a better position than they would 
have been if they had made inquiries, & thercfore 
pitf. was entitled to redeem the securities upon 
payment of £1,900.—JAMESON tv. UNION BANK 
OF SCOTLAND (1913), 109 L. T. 850. 
2020. Degree of failure to inquire ~- Dishonest or 
fraudulent.|—JoNeEs v. SMITH, No. 2605, post. 
2021. .j—Adjoining premises X. & Y. 
were respectively conveyed to testator by deeds of 
1840 & 1843, & then united. He devised them to 
his sons, who made an equitable mtge. by deposit 
of the deeds of Y. & the probate of the will. The 
mtgee. believed, from the sons’ statement, that 
the whole property was comprised :—Held: the 
property X. was not comprised in the equitable 
mtge. 
A mtgee., who is informed that there are 
‘‘ charges ’’ affecting the property, & is cognisant 
of two only, cannot claim to be a purchaser with- 
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out. notice of other charges, because he believes 
that the two, which satisfy the word ‘‘ charges,”’ 
are all the charges upon it. He is bound to inquire 
whether there are any others. 

The rule with respect to the consequence of a 
purchaser abstaining from making inquiries, does 
not. depend exclusively on a fraudulent motive for 
such abstinence. When the circumstances of a 
case put a purchaser on inquiry, a false answer or 
a reasonable answer given to any inquiry, may 
dispense with the necessity of further inquiry ; 
but where no inquiry has been made, it. is impossible 
to conclude that a false answer would have been 
given if an inquiry had been made, or such as 
would have precluded the necessity of any further 
Inquiry. 

A real estate belonged to three partners 5; one 
retired & conveyed his share to the two others, 
‘subject to all charges & mtges. affecting same,” 
& the two made an equitable mtye. to defts. 
There were three charges on the property, but 
defts. knew of two only, & made no inquiry as to 
there being more :~ /leld: having notice of the 
terms of the conveyance to the surviving parties, 
defts. were bound to inquire whether there were 
any other charges, & not having done so, that they 
could not, as against the third equitable charge, 
insist on being purchasers for valuable considera- 
tion without. notice. JONES v. WILLIAMS (1857). 
24 Beav. 47: 80 1. T. O. S. 1103 8 Jur N.S. 
10663; 5 W. R775 35 58 WR. 274. 
alnnotation : —Mentd. Underwood tr. Bank of Liverpool & 

Martin’s, Same v. Barclays Bank (1924), 03 L. J. K. . 

G90. 

2022. Gross negligence.| - WoRMALD 
MAITLAND, No. 1955, arte. 

2023. - -| -In 1908 the legal mtgees. of 
w freehold house accepted as sufficient root of 
tithe a pmneipal deed of 1888 by which the property 
was conveyed in fee to their mtgor. free from 
incumbrances, & they did not call for an abstract 
of title or make any further investigations. The 
deed of 1888 referred to an earlier deed of 1883 
which contained restrictive covenants applicable 
to the property mtged.. but the mtgecs. made 
no inquity as to the custody or contents of this 
earlier deed, nor was its production insisted on. 
It had been in the mtgor.’s possession continuously 
from 1901, together with the other title deeds of 
the property. The mtgor. had given an equitable 
charge on the same property in 1889 to the trustees 
of his marriage settlement, of whom be was one :~- 
Held: although there had been some negligence 
by the mtgees. in not requiring an abstract & not 
further investigating the mtgor.’s title, & also in 
not inquiring as to the deed of 1883, yet the sum 
of their carelessness did not) amount to such yross 
negligence as would disentitle them, or a purchaser 
froin them, to the protection of the legal estate, 
as against the holders of the prior equitable charge. 
The “ gross negligence ’’ in cases of this description 
which would render it unjust to deprive a prior 
incumbrancer of his priority meant, at least, 
carclessness of so aggravated a nature as to amount 
to the neglect of precautions which an ordinary 
reasonable man would have observed, & to 
indicate an attitude of mental indifference to 
obvious risks. 

I apprehend that by the words ross 
negligence ’? something more is meant than mere 
carelessness ; it must at least be carelessness of so 
aggravated a nature as to amount to the neglect 
of precautions which the ordinarily reasonable 
man would have observed & to indicate an attitude 
of mental indifference to obvious risks. If there 
are no circumstances suggestive of risk I doubt 
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whether the neglect to make inquirics by which 
the existence of such risk might have been dis- 
closed would as a general rule amount to “ gross 
negligence”? (Eve, J.).—IlupsTron v. VINEY, 
[1921] 1 Ch. 98; 90L. J. Ch. 149; 124 L. T. 305 ; 
65 Sol. Jo. 59. 

2024.-——- Culpably negligent.|-BAILEY vw. 
BaRNEsS, No. 2001, ante. 

2025. Extent of notice imputed.]—-WEsT v. REID, 
No. 2007, ante. 

2026. .|—TLUNTER v. WALTERS, CURLING Vv. 
WALTERS, DARNELL v. ILUNTER, No. 2036, post. 

2027. .|—A purchaser or mtgee. who takes 
his purchase or security without investigation of 
title is affected with constructive notice of all that 
he would have discovered upon the usual investiga- 
tion of title, although not of such matters as he 
would not have ascertained without going behind 
the documents of title themselves.—GAI1Ns- 
BOROUGH (KARL) ve. WATCOMBE TERRA COTTA 
CLAY Co., Lrp., DUNNING v. GAINSBOROUGH 
(Idan1.) (1885), 54 L. J. Ch. 991; 58 L. 71.116; 1 
T. L. Re. 486, 

2028. .|--A. purchaser who without requir- 
ing delivery or production of the title deeds takes 
a title from a mtgee. who has deposited the deeds 
by way of sub-intge. is affected with constructive 
notice of the sub-mtge., & the legal estate con- 
veyed to the purchaser is in his hands subject to 
the equitable incumbrance, & this notice will raise 
a trust to the amount of the sub-mtge. It is 
inimaterial whether the purchaser employs a solr. 
or not, & whether the solr., if one is employed, 
informs the purchaser of the sub-mtge. or not. 

8. mortgaged two freehold houses to C., a solr., 
for £2,100. C. then deposited the mtge. & title 
deeds with his bankers to secure the balance of 
his banking account, which continued to be over- 
drawn for more than £10,000, until his bkpcy. 
in 1902. The bank advisedly omitted to give 
notice of their security to B. Subsequently BK. 
& C. mortgaged one of the houses to Tl. for £650, 
which was paid to C. in partial discharge of the 
original intge. debt, & the house was expressed to 
be discharged from that mtge. ; & they mortgaged 
the other house to W. for £550 on precisely 
similar terms. 3. also gave C. a second mtge. on 
both houses to secure £900, the balance remaining 
due on the original mtye. In the three last- 
mentioned mtges. C. acted as solr. for all parties, 
none of whom had any actual knowledge of the 
bank’s sub-mtge. In an action by the bank to 
enforce their security :—Held: (1) IL. & W. were 
affected with constructive notice of the sub-mtge., 
& were respectfully trustces of the legal estate for 
the bank; but (2) B. was not bound to require 
production of the title deeds on paying off part of 
the original mtge. debt; (3) semble: he was not 
affected with notice of the sub-mtge. & was dis- 
charged from liability under the original mtge. to 
the extent of the two sums of £650 & £550. 

It is well settled that a purchaser, in which term 
I must be understood to include a mtgee. or a 
transferee of a mtge. of land will be deemed to 
have notice of all the facts which he would have 
learned upon a proper investigation of the title, 
under a contract containing no restrictions of his 
right in that respect (Joycr, J.).—BERWICK & 
Co. v. PRICE, [1905] 1 Ch. 632; 74 L. J. Ch. 249 ; 
92 L. T. 110. 

Siac Generally, Refd. Walker v. Linom, [1907] 2 











2029. Circumstances putting mortgagee upon 
inquiry—Notice of judgment.|—(1) Notice of a 
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judgment against a vendor, is sufficient notice to 

put a purchaser upon making further inquiry; & 

if he neglect it, & it afterwards appear that instead 
of a judgment the party has a specific incum- 
brance on the property, he will be bound by it. 

(2) The mtgee. in this case has acted in an 
extremely dishonest way; knowing of plté.’s 
incumbrance he deals with the mtgor. behind his 
back. He says, I know pltf. has this charge, 
but will oust him of his right ; I cannot allow such 
a mtgee. to have his costs; they are not costs 
imposed by any contract between the parties 
(RICHARDS, C.B.).—TAYLOR v. BAKER (1818), 5 
Price, 306; Dan. 71; 146 E. R. 616. 

Annotations :—As to (1) Refd. Jones v. Smith (1841), 1 
Hare, 43; Gibson v. Ingo (1847), 6 Hare, 112; Steadman 
v. Poole (1847), 16 L. J. Ch. 348; Penny v. Watts (1849), 
1H. & Tw. 266; Wilson v. Hart (1865), 2 Hom. & M. 551. 
2030. —-—— Trade usage.|—An equitable mtge. 

may be created of copyholds, by the mere deposit 
of the copy of ct. roll. It is therefore not sufficient 
for the protection of a purchaser or mtgee. of copy- 
holds, that he should search the ct. rolls for incum- 
brances ; he ought to require the vendor or mtgor. 
to produce an abstract of his title & the copy of 
his admission to the copyhold premises; & if 
the latter document is not forthcoming, its non- 
production must be reasonably accounted for. 

Where the creditor of a publican in London 
took from the latter a legal mtge. of copyhold 
premises as a security for an antccedent debt, &, 
at the time of taking this security, knew that the 
publican was indebted to his brewers, & likewise 
was aware of the ordinary practice in London of 
publicans depositing their leases with their brewers 
by way of mtge. :—Held: the creditor had such 
notice of the transactions between his debtor & 
the brewers, as would have put a prudent man on 
further inquiry; &, having omitted to make such 
further inquiry, the equitable security of. the 
brewers had priority over his legal security.— 
WHITBREAD v. JORDAN (1835), 1 Y. & C. Ex. 308 ; 
4L. J. Ex. Hg. 38; 160 E.R. 128. 

Annotations :---Consd. Jonos ¢. Smith (1843), 1 Ph. 244. 
Mentd. /’e Mount Morgan (West) Gold Mine, kx p. West 
(1887), 56 L. T. 622. 

2031. Disclosure in deeds—Abstract.!—- 
(1) Under a marriage settlement containing the 
usual powers of sale & exchange, with power to the 
trustees, of whom one was a minor, with the con- 
sent in writing of the wife, to lend the whole or 
part of the proceeds to the husband on his bond, 
the trustees, in order to make the loan, incon- 
siderately sold the estate under the power of the 
family solr., who, as owner thereof, raised a sum 
of money by way of mtge., of which part was paid 
to the husband. The solr. afterwards resold the 
estate, no money being paid to the husband, who, 
for valuable consideration, mortgaged it to other 
persons, & soon after became insolvent. On a 
bill filed by the infants interested under the settle- 
ment, impeaching the sale :—Held: they were 
entitled to have the inheritance reconveyed, free 
from incumbrance, to the uses of the settlement. 

(2) The solr. having funds in his hands, the 
property of another client, applied them in dis- 
charging the prior mtge. for raising the money lent 
to the husband, &, as owner of the estate, executed 
a mtge. to his client for the amount advanced :— 
Held: there being an infirmity in his own title, 
he could convey no valid equitable interest to his 
mtgee. 

(3) The husband, as purchaser from the solr., 
being in treaty for a loan on mtge. of the estate, 
abstracts were delivered, which disclosed the 
marriage settlement, the conveyance to the solr. 
as purchaser under the power, the covenant to 
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tion by the infant trustee; the mtge. being tou 
pleted :—Held: the abstract disclosed what 
ought to have put the mtgees. on inquiry; & 
that they were affected with notice. 
The duties of trustees selling under a trust or 
power to sell are not properly discharged by selling 
to the family solr. without proper caution & 
previous inquiry as to the value, the sale being a 
contrivance to raise money to lend to one of the 
cestuis que trust, to whom the trustees had power 
to lend it.—RoBINSON v. Briaas (1853), 1 Sm. & G 
188; 21. T. 0.8.30; 1 W. R. 223; 65 E.R. 81. 
Annotation :—«As to (3) Distd. Gainsborough +. Wateombe 


Terra Cotta Clay Co., Dunning v. , 35 
54. J.Ch. 991.” ng v. Gainsborough (1885), 





2032. -—— -—— Recitals..—Farrow v. REEs, 
No. 2106, post. . oe 
2033 vo —-—-.)/-—A mtge. given by B. 


in 1882 to an insurance co. from which he had 
obtained a loan of money, recited a previous deed, 
dated in 1823, executed by A. & B., for the settle- 
ment of certain family estates, & for the payment 


of some of A.'s debts, & recited that in that deed | 


a sum of £3,200 was due to D., as trustee for an 

infirmary, on a judgment against A. & B., that 

that money, with interest, had been paid off, & 
that it was intended to enter satisfaction on that 

& all other judgments affecting the mtged. lands. 

There were separate judgments, at the suit of D., 

against A. & against B., dated in 1810 & 1812, 

but a warrant of attorney given by LD. in 1819, 

authorised satisfaction to be entered on the roll 

astothem. There was no judgment against them 
jointly for the sum stated inthe mtge. The mtgee. 
caused satisfaction to be entered on the roll as to 
the separate judgments of 1810 & 1812, but made 
no further inquiries :--Held: as the intge. itself 
had recited a joint Judgment for a specilic sum, 
the mtgee. had been guilty of negligence in not 
looking further into the matter, & must therefore 
be taken to have had a proper notice of the un- 
satistied claim: under the decd of 1823.-—MoNntrk:- 

FIORE v. BROWNE (1858), 7 I. L. Cas. 241 5; 4 Jur. 

N.S. 1201; 11 bi. dR. 96, UO. L. 

Annotations :—Apld. English & Scottish Mercantilo Invest- 
nent Trust «. Brunton, (1892) 2Q.H.1.  Mentd. Johns r. 
James (1878), 8 Ch. D. 744; Priestley v. iellis, [Lov7) 
1Ch, 489. 

2034. - -— —--- —— .}-— Under a deed of assign- 
ment & transfer of mtye. dated in Dec. 1852, 
pitt. becaine the absolute mtgee. of four leasehold 
houses, the equity of redemption being vested in 
H., who was pitf.’s solr. In Apr. 1556, H. wrote 
to pltf., asking him to come to his office & sign 
leases of the four houses, as he thought it was a 
good time to put up the property for sule. Pitf. 
accordingly called at the office of IL, & there 
executed, without examination, four deeds, which 
H., represented, & pltf. believed, to be leases of 
the four houses at a rack rent. In Aug. 1858, IL. 
absconded, & was made bkpt. Pitf. then dis- 
covered that the four deeds which he had signed 
were made between himself of the first part, H. 
of the second part, & J., therein described as of 


10, Canonbury-place, spinster, of the third part. | HowAkb v. 


| 


| 
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one of them, executed in Dec. 1856, to which J., 
still described as of 10, Canonbury-place, H. & 
one of defts., N., were parties, reciting two of the 
said indentures of Apr. 1856, two of the houses 
were, in consideration of £1,300 paid by deft. N., 
assigned by J. to deft. N. by way of mtge., to 
secure the repayment of £1,300 & interest, with a 

& several covenant for payment by J. & H. 

“~~ -— mtges., to which H. was not a party, 
each reciting one of the deeds of Apr. 1856, were 
effected by way of demise of the remaining two 
houses by J. to two other defts. The mtge. 
moneys were paid to [I., as agent for J. After- 
wards, by a deed of Apr. 1858, made between J. 
& H., reciting that J. was a trustee only for H., 
all the interest of J. under the deeds of Apr. 1856, 
was assigned to H. Pitt. tiled the bill to have the 
deeds of Apr. 1856, set. aside as fraudulent & void. 
Defts. claimed to hold the property as securities 
for the sums advanced by them:--Held: the 
deeds of Apr. 1856, were wholly void, & must be 
delivered up to be cancelled. 

Both parties being the victims of fraud, the 
occasion of defts. being imposed upon, namely, 
When they were advancing money, required 
extraordinary caution ; but. otherwise as to pltf. 

The employment. by all defts. of same solr., & 
the way in which they conducted the transaction, 
exposed them to the consequences of notice com- 
municated through him. 

By the recital of the deeds of Apr. 1856, in their 
mtge. deeds defts. had constructive notice that 
pitf. was a mntvee., & that the transaction of Apr. 
1856, was an extraordinary transaction ; & were 
put upon inquiry as to whether the pretended 
mtygor. was not. a fictitious client.-—-OGILVIE v. 
JEAFFRISON (1860), 2 Giff. $53; 20 L. J. Ch. 906 ; 
24. TT. 778; 6 Jur N.S. 970; 8 W. KR. 7453 66 
We. RR, 147. 
eueeotution :-- Consd. Hunter’, Waltors, Curling +. Walters, 

Darnell «. Hunter (1870), L. Re it leq. 202, 

2035. - | ~Testator fuve his com 
estate for a term ot eight hundred years to A. 
his son, & B. a stranger, to secure payment of 60 
much of his debts & legacies as his personal estate 
should be insufficient to pay. Subject. thereto, 
he pave his residuary real estate to A. & C., another 
son, A. & C. were his exors. 3 they paid his debts 

legacies, except two legacies of £1,500) each. 
At testator’s death, his) personal estate was 
sullicient to pay the two £1,000 legacies ; but the 
exors. wasted it & the two legacies of £1,500 were 
not paid. A. & C., B. being dead, made two 
mtyges.: one to persons who knew, or had the 
means of knowing, that the advance was for the 
personal use of A. & C., but the money was paid 
into the hands of A. alone, the surviving trustee of 
the term ; the other mtge. was to a person without 
notice of any improper application of the money, 
’ the deed recited truly that the debts were paid, 
but untruly that the two legacics not paid were 
provided for, & the trusts satisfied :-—-Held: the 
second mtgce. was liable to be postponed by his 
own neglect in verifying the recital of the dced.~-- 
CHAFFERS, HOWARD v. ROBINSON 


Each of them witnessed that, in consideration of ; (1863), 2 Drew. & Sim. 2356; 2 New Hep. 381; 32 
£1,000 paid by J. to H., with the consent of plitf., L. J. Ch. 686; 91. T. 243; 9 Jur. N.S. 767; 11 


as the purchase-money for the premises, pltf. 


W. R. 1057; 62 E.R. 612. 


demised & H. demised & confirmed one of the four Annotation :--Mentd. Richardson v. Morton (1871), L. R. 13 
q. 123. 


houses to J., her exors., etc., for a term of years, 
being the whole of the original term less one year. 
It turned out that 10, Canonbury-place was H.’s 
private residence, that J. was his nursemaid, & 
that no consideration money was paid to plitf. by 
her, or by any one. In the meantime three deeds, 


purporting to be mtges., 


had been executed. By under his power of sale. 


2036. -——- Plans.|—The solr. of two 
mtgees. put up for sale by auction, without any 


awe we 


| authority, the mtged. estate. Le professed to 
' have bought the estate, & prepared 4 conveyance 


which purported to be made by the second mtgee. 
The mtgees. both 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect, 1, A. (b), (c) & (d) & B. (a).] 


executed the conveyance, & also signed indorsed 
receipts for money as paid to them, though no 
money was in fact paid to them. The solr. took 
possession of the estate & continued to pay the 
interest to the mtgees., & afterwards made an 
equitable mtge. of the estate, representing it to 
be his own & unincumbered. As to the {first 
mtgee., there was evidence that he was deceived 
by the solr. ; as to the second mtgee., there was 
evidence that he trusted the solr. implicitly. 
There were inconsistencies on the plans upon the 
different deeds, & the solr. had attested some of 
the prior deeds :—Held: (1) under the circum- 
stances, the equitable mtgee. had priority over 
the second mtgee.; (2) the inconsistencies in the 
plans & the attestation by the solr. did not put the 
equitable mtgee. on inquiry so as to fix him with 
constructive notice.—HUNTER v. WALTERS, CURL- 

ING v. WALTERS, DARNELL v. ILUNTER (1871), 7 

Ch. App. 753 41 L. J. Ch. 175; 25 L. T. 765: 20 

W.R. 218, L. OC. & L. JI. 

Annotations :—- As to (2) Refd. Itc Vernon, Ewens (1886), 
33 Ch. D. 402 Generally, Retd. Re Russell Road Pur- 
chase-moneys (1871), L. R. 12 Eq. 78; Jt. o Shropshire 
Union Co. (1873), L. R. 8 Q. B. 420; Ortigosa v. Brown 
(1878), 47 L. J. Ch. 168; Favell o. Wright (1891), 64 
L. T. 85; Lloyds Bank ». Bullock, [1896] 2 Ch. 192; 
King v, Smith, [1900] 2 Ch. 425; Lloyd vw. Grace, Smith, 
[1911] 2 K. B. 489. Mentd. Onward Bldg. Soc. ». Smith- 
son, (1893) 1 Ch. 1; Howatson v. Wobb, [1908] 1 Ch. 1. 


2037. -—— ~—— Attestation.} — HUNTER v. 
WALTERS, CURLING v. WALTERS, DARNELL v. 


IIuNTER, No. 2036, ante. 

2038. -.---- ----— ———.|— Testator at the time of 
his death was the registered owner of certain shares 
in an American railroad, for which he held 
certificates of ten shares each. After testator’s 
death, in order that the shares might be registered 
in their names, so that they might be enabled to 
receive the dividend, &, if necessary, to sell, the 
cxors. signed blank transfers indorsed on the 
certificates, & delivered them to their broker. 
The broker fraudulently deposited them with a 
bank as security for advances. According to 
American law, the transferee of the certificates 
properly indorsed has a good legal & equitable 
title to the shares. In the present case the 
Indorsement was not attested according to the 
requirements of the rules of the co. The exors. 
brought an action against the bank, claiming to be 
entitled to the shares. The judge decided in 
favour of the bank :—ZHeld: although according 
to American law the transfers signed in blank 
would have given the bank a legal & equitable 
ttle to the shares, yet that as the certificates 
were not negotiable instruments, & the transaction 
took place in England, the question whether the 
bank had a good title must be decided according 
to English & not American law; & the bank were 
put upon inquiry by the absence of the due attesta- 
tion, & could not have a better title than their 
transferor, who had no authority to dispose of the 
shares, but held them for the exors. ; & the exors. 
had not done anything by which they were 
estopped from questioning the title of the bank.—- 
COLONIAL Bank v. Capy & WILLIAMS, LONDON 
CHARTERED BANK OF AUSTRALIA v. Capy & 
WILLIAMS (1890), 15 App. Cas. 267; 60 L. J. Ch. 
131; G31. T. 27; 39 W.R.17; 6T. L. R. 329, 
Hi. L. 3 affg. S. C. sub nom. WILLIAMS v. COLONIAL 
Bank, WILLIAMS v. LONDON CHARTERED BANK OF 
AUSTRALIA (1888), 38 Ch. D. 388, C. A. 


«lnnotations :—Reid. Vouablos v. Baring, [1892] 3 Ch. 527; 
Hentinck ¢. London Joint Stock Bank, [1893] 2 Ch. 120; 
Kry ¢, Smellie, (1912) 3 K. B. 282; Fuller e. Glyn, Mills 
Currie, [1914] 2 K. B. 168. Mentd. Situmons v. London 
Joint Stock Bank, Little v. London Joint Stock Bank, 


MoRTGAGE. 


{1891] 1 Ch. 270; Alcock v. Smith, [1892] 1 Ch. 238; 
Fox v. Martin (1895), 64 L. J. Ch. 473; Scholfield v. 
Londesborough, [1896] A. C. 514; Stern v. R., [1896] 
1 Q. B. 2115 Bechuanaland Exploration Co. » London 

Tading Ban ce | . 7 ’ on u wv. n, 
sieoee & Portishead Light Rys. (1903), 19 T. L. R. 


2039. --— Terms of security.])—(1) Pur- 
chase for value without notice is not an absolute 
defence to a suit to set aside on equitable grounds 
a mtge. of a fund in ct. ; the ct. will determine the 
rights to the fund as between the parties, without 
waiting till it becomes distributable, & according 
to such determination will declare a deed under 
which the purchaser claims as mtgee. to be void 
as against one of the parties thereto whose pro- 
perty was thereby mortgaged. _ 

(2) Circumstances under which an assignee of 
a security may be held to be put upon inquiry 
by the terms of the security itself as to matter of 
equitable fraud affecting its validity.—TABOR v. 
CUNNINGHAM (1875), 24 W. R. 153. 

2040. ---— - ——.]-—Title deeds, securing a sum, 
in which A. & B. were jointly interested as trustees, 
were deposited by A. with a banking co., as a 
security for advances made to him :—Held: the 
trust, of which the banking co. received notice 
upon the deeds must prevail over their lien, & 
order made for delivery of the deeds to B.— 
WELCHMAN v. COVENTRY UNION BANK (1860), 
8 W. RR. 729. 

2041. --.-—- Statements by party.|—-On Jan. 18, 
1883, A., w solr., obtained from his sisters B. 
& (., their signatures to two deeds, by which, 
in alleged consideration in each case of the 
release of a debt of £400 & payment to them of 
£300, they conveyed their shares of freehold 
property, which was subject to a intge. to 
K., to A. in fee. No money was at the time 
due from B. & (, to A., nor was any payment 
whatever made to them. ‘The deeds were not 
read over or explained to B. & C., who had no 
idea that they were thereby conveying thelr pro- 
perty, & signed in full reliance on A.’s statement 
that he was going to clear off the mtge. & wanted 
to send the decds to K. On the next day A. 
deposited the deeds with a bank as security for 
an advance. In applying for the advance before 
the execution of the deeds, A. had told the managers 
that B. & ©., who were joint owners with him- 
self of the property. were going to convey & 
“ were assisting with the deeds,” but that nothing 
would be paid to them as consideration money, 
as the money was to be invested in a colliery 
in which A. was interested. The manager handed 
over the deeds to the solr. of the bank & merely 
told him that he was to exercise great care & 
diligence in investigating the title. The solr. 
being dead, it did not appear what: inquiries were 
made by him, but the advance was made to A. 
A. having absconded, the property was claimed 
by the bank as cquitable mtgees., & the claim 
was resisted by B. & (. on the ground that the 
conveyances, having been obtained by fraud & 
misrepresentation, were void as against. them. 
They also relied on deeds which purported to be 
reconveyances of the property by A. to B. & C., 
of Jan. 18, 1883, which were attested but did not 
bear a seal, & which had only been discovered 
amongst. A.’s papers after he absconded :-——Held : 
(1) inasmuch as B. & C., though they might not 
understand the nature of the deeds, knew they 
were executing something which dealt in some way 
with their property, the deeds of Jan. 18, 1883, 
were not void but voidable only. But as the 
statements made by A. to the bank manager were 
such as to have clearly put the bank upon inquiry, 
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which would, if made, have led to the detection 

of the fraud & to a refusal of the advance, & 

therefore to have affected the bank with con- 
structive notice of the fraud, the equity of the 
bank must, on the ground of their negligence, be 

postponed to that of B. & C. 

(2) The rule that the ct. will not postpone a 
legal mtgee. to a subsequent equitable mtge. on 
the ground of any mere carelessness or want. of 
prudence does not apply as between two equitable 
claims.— NATIONAL PROVINCIAL BANK OF ENGLANE 
v. JACKSON (1886), 33 Ch. D. 13 55 14 T. 458: 34 
W. KR. 597, C. A, 

Annotations :—As t . wit cg. 1c 
[1896] 2 Ch. 192 : Howatee i Webbe n07 | 1 Ch. rc 
As to (2) Consd. Farrand vr. Yorkshire Banking Co. (1888), 
ahephesd (180g) ar nena hae Smith, Oswell ". 
: ep. aN : oa ; Bagot ¢. Chapman, [1907] 
2042. No inquiry as to authority of mortgagor- - 

To deal with property—Revocation of authority.’ — 

J. was entitled at the time of his death to the 

benefit of an agreement for a lease of property on 

the completion of rebuilding & repairs. He died 
intestate, leaving his three daughters, pltfs., & 
his son F., his next of kin. =F. took out. letters of 
administration. On F.’s representation that £400 
was necessary to enable him to complete the build- 
ing, his sisters signed an authority to him = to 
borrow upon mtge. of the houses such money as 
he might require for that purpose. & to charge 
their respective shares with the interest thereof, 

KF. completed the repairs, & obtained a lease to 

himself as legal personal representative of J. 

This lease together with the authority given him 

by pltfs., he deposited with S. as security for a 

Joan. He subsequently settled the administration 

account with pltfs., & informed them, as they 

deposed, that he had not. borrowed any money 
under the authority they had given him. They 

did not. require him to deliver up the authority. 

Some years after, F'., who had already mortgaged 

his own share in the property to S., executed a 

further mtge. of his sister's shares, purporting to 

be made under the authority, & falsely reciting 
that £2,712 had been advanced by S. for the com- 
pletion of the rebuilding. If. afterwards became 
bkpt. An action having been brought by pltfs. 
against S. for re-assignment of pltfs.’ shares in 
the Jeaseholds :—- Held: S., having neglected to 
inquire of pltfs. whether the authority was a sub- 
sisting one when he advanced the money, or to 
require their concurrence in the mtge., they were 
entitled to an assignment of their three fourths of 

the lease.—JONES tv. STOHWASSER (1881), 16 

Ch. D. 577; 501. J. Ch. 6253; 441. 7.533 5° 20 

W. RR. 497. 

2043. — —~—,,—S., to enable I. to procure 
an advance, executed blank transfers of registered 
stock, & handed them to E. with the certificates, 
& also delivered to IX. bonds of American cos. 
payable to bearer. KE. obtained advances from 
M.. & delivered to him the transfers, certificates, 
& bonds. M. in turn delivered them, along with 
other securities, to several banks to secure loans 
made to himself for a larger amount. The blank 
transfers were then filled up with the names of 
the banks’ nominees & registered. M. had acted 
according to a course of business usual with 
money-lenders & known to the banks, to mix the 
securities pledged by borrowers & obtain advances 
on the entire mass. M. having become bkpt., 
the banks claimed to hold S.’s securities against 
the whole amount of M.’s indebtedness to them :—- 
Held: the banks, having reason to believe that 
the securities were not, or might not be, the 
property of M., were bound to inquire as to his 
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authority to deal with them, & having neglected 

to do so, were not purchasers for value without 

notice ; it made no difference whether the bonds) 

Were negotiable instruments or not; & S. was 

entitled to redeem on payment. of the advances 

obtained by E. from M.—SHEFFIELD (HARL) v. 

LONDON JOINT Stock BANK (1888), 13 App. Cas. 

3333; 57 L. J. Ch. 986; 58 1. T. 7353; 37 W. R. 

333; 4 T. L. R. 380, HW. L. 3 reveg. S. C. sub nom. 

Easton v. LONDON JoInT Stock Bank (1886), 34 

Ch. D. 95, C. A. 

«fnnotations :—Consd. London Joint Stock Bank v, Simmons, 
[1892] A. C. 201. Refd. Kacmena v. Central Bank of 
London (1888), 4 T. L. R. 657; Williams». Colonial Bank, 

iliams ¢v. London Chartered Bank of Australia (1888), 
38 Ch. D. 388; Levy vo. Richardson (1889), 5 T. L. RR. 236 ; 
Colonial Bank ¢. Cady & Williams, London Chartered 
Bank of Australia «. Cady & Williams (1800), 15 App. Cas. 
267; Vonubles +. Baring, (ESt2] 8 Ch. 527: Bontinek v. 
London Joint Stock Bank, [1893] 8 Ch. 120; Cuthbert 
t. Robarte, Lubbock (1900) 78 L. d. Ch. 529; Jameson 
v. Union Bank of Scotland (1913), 109 LL. ‘T. $50; Fuller 
vt, Glyn, Mills, Currie, [1014] 2K. 8.168. Mentd. Colonial 
Bank vo. Hepworth (1887), 36 Ch. 1D. 36; Redfern v. 
Rosenthal (1901), 85 L. T. 313, 
2044. Where rents of mortgaged property paid to 

agent —- Duty to Inquire as to eran —A 

tenant's occupation is notice of all that tenant’s 

rights, but not of his lessor's title or rights 3 but 
actual knowledge that the rents are paid by the 
tenants to some person whose receipt is incon- 
sistent with the title of the vendor is notice of that 
person's rights. If. executed) a conveyance of 
freehold property to one G., an auctioneer, which 
purported to be made in consideration of £12,000, 

It was assumed, although not) proved, that no 

part of the purchase-money was in fact paid, & 

that H. remained the true owner of the property 

The tenants of the property continued to pay their 

rents to W., a house agent who collected them on 

behalf of Hf. Gi. obtained advances to himself on 
the security of the property, & executed legal 
mitges. of it to defts.  Defts. had no express notice 
that G. was trustee of the property on behalf of 

H., or that HE. was in receipt of the rents, but a 

valuer, who surveyed the property on their behalf, 

inquired of the tenants as to whom they paid their 

rents, & discovered that they paid them to W. 

He was not, however, told on whose behalf W, 

received them. Hh. & G. had sinee died. PItf., 

who was H.’s widow & tenant for life under his 

Will, brought an action against defts. to have the 

conveyance delivered up to be cancelled + —fleld : 

it is not the duty of a purchaser or mitgee. to 
inquire of the tenants as to whom they pay their 

rents, either under Conveyancing Act, 1882 

‘co. 3D), 8. 3, or under the law as it stood 

ndependently of that Act, & the action must be 

lismissed.—HUnr vo. Luck, [1902] 1 Ch. 4285 7h 

ln J. Ch. 259; 861. TT. 68; 50 W. KR, 2013; 18 

TT. 1. KR. 265; 406 Sol. Jo. 220, C. A, 

Annotations :-—Apld. Green v. Rhetnberg (1911), 104 L. T. 
14%. Refd. Powell v. Browne (1907), 97 L. 'T. 854. 
Land improvement charges.| -— See LAND Im- 

PROVEMENT, Vol. XXX., p. 206, No. 220. 
Mortgage of railway stock.|]--~See COMPANIES, 

Vol. X., p. 1146, No. SIOT. 


(c) Conduct in relation to Title Deeda. 
See Sub-sect. 3, post. 


(d) Notice to Agent. 
See Sub-sect. 1, B., post. 


B. Notice to Agent. 
(a) In General. 
See, generally, AGENCY, Vol. I., pp. 610 et seq. ; 
Eqgeity, Vol. XX., pp. 312 et seq. 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect. 1, B. (a), (b) & (c).] 


2045. Notice to agent is notice to principal.|— 
SITELDON v. Cox, No. 1949, ante. | 

eis ——.]—EsPIN v. PEMBERTON, No. 2064, 
post. 

2047. —-—- Agency not disclosed to other party.] 
—When moneys, which form part of a larger sum 
placed by his client in the hands of a solr. for 
purposes of investment, are lent by him on the 
security of a mtge. in which he has affected to act 
as principal, the client is bound by notice of all 
the circumstances which come within his (the 
solr.’s) knowledge. Where in such a case the 
mtge. debt is afterwards settled upon trusts which 
are substantially trusts for the benefit of the original 
mtgee., the trustees have no higher rights than 
their cestuis que trust has before the scttlement. 
Where a mtge. professes to be made in considera- 
tion of a sum down, & which is by the deed made 
immediately payable, whereas the contract was 
for an annuity, & the consideration was not to 
be payable till after the death of a person named, 
such mtge. is fraudulent & void as against a mtgor. 
who joined therein as surety only.—SpaiguT v. 
COWNE, EDWARDS v. SPAIGHT (1863), 1 Hem. & M. 
399; 1 New Rep. 550; 71 BE. R. 156. 

2048. - Solicitor helir-at-law—Priorities of 
devisees.)—Testatrix, who died in 1871, by her 
will devised real estate in Middlesex to trustces 
upon trust for sale The will was not registered 
in Middlesex. The heir-at-law of testatrix having 
learned that the will had not been registered, 
mortgaged the property to different mtgees., & 
registered the mtges. The mtge. deeds were 
prepared & registered by the heir-at-law himself. 
The surviving trustee received the rents of the 
property down to 1878, when he died; & in 1879 
a recelver was appointed in an action to administer 
the estate of testatrix. The property was sold 
in ]882 under an order of the ct., & notice of the 
mtges. was then given by the mtgeces. to the 
purchasers, & the purchase-moneys were paid 
into ct., subject to the claims of the mtgees. The 
heir-at-law died in 1885. An application was 
made to transfer the purchase-moncys to the 
account of the devisees under the will. The 
mitgecs. resisted the application on the ground that: 
Middlesex Registry Act, 1708 (c. 20), gave them 
a title, because the will had not been registered. 
Neither of the securities was for moneys advanced, 
but. both for old debts, & the heir-at-law acted in 
the mitge. transactions as agent of both the 
mtgees. :—Held: if persons claiming under the 
Act had notice of the will, they could not set up 
the title of the heir-at-law ; in the present case 
the mtgees. were affected by the notice which 
their agent the heir-at-law possessed ; & conse- 
quently their claims failed.—Re WEIR, JIOLLING- 
WORTH v. WILLING (1888), 58 L. T. 792. 








(b) Must be in Same Transaction. 

2049. General rule.]|—The rule of affecting a 
person with notice of the title of another by 
reason of his agent’s having notice of it, had not 
been carried so far as to affect him with such 
notice, unless where the agent: has it at the time 


MORTGAGE. 


of his transaction with him; & that, as the notice 
which the attorney had of the settlement in the 
present case was two years before the mtge., the 
mtgee. could not be affected by it. This is one 
ingredient for continuing the injunction ; 
another ingredient is, that the mtgee. has laid by, 
& let Samuel Steed go on & build upon the premises 
without giving him notice of the mtge. (LORD 
HARDWICKE, C.).—STEED v. WHITAKER (1740), 
Barn. Ch. 220; 27 E. lt. 621. 
Annotation :—Refd. Fuller v. Benett (1843), 2 Hare, 394. 
2050. ———.|—-WYLLIE v. POLLEN, No. 1888, ante. 


2051. —-—.J—BuLreTT v. STuRGES, No. 1730, 
ante. 

2052. -—_-.|—Deft. H. was entitled to an 
interest under a will, & the trustees of the will, 


who were entitled to make advances for her benefit, 
advanced money for the purchase of a leasehold 
house, & a settlement was executed under which 
the money was paid to the trustees of the settle- 
ment upon trust to invest it in the purchase of 
the house & furniture & they were to permit H. 
to reside in it until she directed a sale. The settle- 
ment contained no power to mtge. the property. 
The house required repairs & one S., a solr, 
arranged with pltfs., who were clicnts of his, for 
an advance on the security of the house. S. 
attended to the completion of the assignment to 
the trustees & also attended to the completion of 
the mtge. to pltfs., which was afterwards exe- 
cuted, but he did not investigate the title & the 
existence of the trust was not disclosed, though 
he was aware of it :—Held: as S. had acquired 
his knowledge of the settlement as the solr. of 
the mtgees., while he was carrying through the 
transaction of the Joan on mtge., the mtgees. 
were affected with constructive notice of the trust 
& were not entitled to judgment for foreclosure. 
—MEYER v. CHARTERS (1918), 34 T. L. R. 5389. 
2053. Solicitor acting in previous mortgage trans- 
actions—Recollection not inferred.|--In June, 
1875, A. mortgayed his share of trust property to 
E. by deed, which did not disclose any prior 
charge, & contained the usual covenant by A. 
that) he was entitled to assign free from. incum- 
brances. Notice of this mtge., & of a further 
charge created in May, 1877, was served on behalf 
of K. on the trustees of the property in Nov. 1881. 
A.’s share was subject to a prior mtge. to B., a 
solr., who was paid off in 1873, when a fresh mtge. 
was executed to C. which in July, 1874, was trans- 
ferred by C. to D., with a further charge in Feb. 
1881. B. was solr. for the trustees & A. the mtgor., 
& had acted as solr. for C. & D. in the mtge. 
transactions of 1873 & 1874, & also as solr. for KE. 
in the mtge. transaction of June, 1875. The 
trustees had not received notice of any charge 
before receiving notice of E.’s mtge. in Nov. 
1881 :—Held: having regard to Conveyancing 
Act, 1882 (c. 39), s. 3 (1). clause 2, that E.’s charge 
of which notice was first given, was entitled to 
priority, as his mtge. deed showed a title in A. 
free from incumbrances ; & that as the ct. declined 
to infer that B. had any recollection, or that 
inquirics made by him when acting as solr. for E. 
in the transaction would have elicited from A. 
the existence of any prior incumbrance, it could 
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2045 i. Notice to agent is notice to 
principal.|}—If a party, in the matter 
of uw purchase, employ a solr. who has 
any knowledge of an incumbrance 
affecting the property, such knowledge 
is in law communicated to the prin- 
cipal, although the latter may be 


wholly unconscious of the existence 
of the incumbrance.—MARJORIBANKS 
v. HOVENDEN (1843), Drury temp. Sug. 
11.—IR. 

2045 
ANDER 
IR. 


ii. ——-.} -SANKEY v. ALEX- 
(2) (1874), 9 I. R. Kq. 259.— 

p. Whether notice must be tn same 
transaction. }—LENERAN'S EXECUTORS 


t. M‘CABE (1840), 2 I. Eq. R. 342.—IR. 


. .J—A solr. taking a mtge. 
of an eatate will not be held neces- 
sarily to have had notice of a prior 
incumbrance because it appeared in 
searches instituted by him as solr. in 
another transaction some years before. 
—Re SMALLMAN’S ESTATE (1867), 16 
WwW. R. 419.—IR. 
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not be said that although B. had acted as solr, 
for the parties in the previous mtge. transactions, 


notice of any prior charge affecting the property 
had come to his knowledge as the solr. ‘of i. in 


the mtge. transactions of June, 1875.—Re COUSINS 
(1886), 31 Ch. D. 6715 55 L. J. Ch. 662: 54 1, ' 
376; 34 W. R. 393. 





(c) Agent acting for All Purties. 


2054. Whether notice to all parties.|— A. made 
several mtges. to B. C. & D., & in the last mtge. 
B. was a party & agreed that after he was paid, 
he would stand trustee for D. All the mtges. 
were transacted at the same scriveners :—Held : 
the scriveners were agents of the several lenders 
& notice to them was notice to the lenders; & 
that C. should be paid before D. as notice to the 
scriveners of (.’s charge was notice to D.-— 
BROTHERTON ?. Harr (1706), 2 Vern. 5745 23 
BE. R. 978. 

Annotations :—Apld. Fuller r. Benett (1843), 2 Hare. 394, 

Distd. Bulpett v. Sturges (1870), 22 L. T. 739. Consd. 


Kottlewell y. Watson (1882), 21 Ch. D. 685. Refd. 1 
Neve v. Le Nevo (1747), Amb. 436, pile: ase Le 


2055, ——-—.]—KrENNEDY 7. GREEN, No. 2070, 
post. 
2056. ---—-.|—A solr. employed by two mtgees., 


fixes the second mtgee. with notice of the first 

intge.—LIARGREAVES ot. ROTHWELL (IS86), I 

Keen, 1545; Donnelly, 38; 5 1. J. Ch. PIS: 47 

K. R. 211. 

«Innotations :-—Distd. Bulpett «. Sturges (i870), 22 1. PS. 
39, KF, fe Cousins (1886), 31 Ch. DD. 671. Refd. 
Clough wv. French (1842), 6 Jur 636: Faller e Benett. 
(1843), 2 Hare, 3035; Dresser wv. Norwood (1863), Tt 
»% BLN. S. O74. 

2057. ——.!—After the commencement of a 
treaty for the sale of an estate by A. & the pur- 
chase of it by L., A. agreed to give C. a mitge. on 
the estate as a security for an antecedent debt, 
& notice of the agreement was given to the solrs. 
of K. The treaty for the sale afterwards ceased 
to be prosecuted for upwards of five years, during 
part of which time the suit of an adverse claimant. 
of the estate was pending. A. then died & B. 
purchased the estate at a lower price from th: 
heir & devisee of A. B. conveyed the estate in 
mtge. to D. The same solrs. were concerned for 
B. from the commencement of the treaty with UA. 
until the final purchase of the estate, & for D. in 
the business of the intge.:- Meld: under the cir- 
cumstances of the case, B. & 1). had, through their 
solrs., constructive notice of the agreement with 
C!. & the estate in their hands was subject to the 
lien of C. for the amount agreed to be secured by 
the proposed imtge.--FULLER vt. BENETYT (1843), 
2 Hare, 304; 12 L. J. Ch. 3555 7 Jur. 10065 67 
E. R. 162. 





Annotations :-—Distd. Bulpett vr. Sturges CAS70), 22 L. 8. 
739. Refd. Dresser +. Norwood (1865), Th C. Bo NL OS, 
574. 


2058, ——.]—A. conveyed an estate to B., &, 
according to the conveyance, an acceptance was 
given ‘in full satisfaction four the absolute pur- 
chase,” but in reality, it was agreed that the 
vendor should have a mtge. forthe money. Before 
the acceptance became due, B. mortgaged to C., 
who employed the same solr. as had been engaged 
in the purchase, & C. had notice that the bill had 
not been paid & of the form of the conveyance : 
—Held: (1) C. was affected by the notice in his 
solr.; (2) under the circumstances, he was bound 
to inquire into the truc nature of the transaction 
between A. & B., & consequently his security 


’ 
1 


ee 
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ought to be postponed to A.'s.—FRAIL 1. 
(1852), 16 Beav. 350; 22 1. J. Ch. 4673 20 L. T. 
O.S. 197; 1 W. Ro 723 51. R. 814. 

2059. ———.]— Robnann +, Hart, No. 1956, ante. 


2060. - -—.}-—In 1878, resps., as first mtgees., 
sold the property under their power of sale, em- 
ploying S., who was also the mtgor.’s solr, to 
conduct the sale. S. received the sale moneys, 
& after satisfying resps.’ mtge., kept the balance 
for himself instead of paying off the second mtgee. 
S. did not. inform the second mtgee. of the sale 
but, acting as the mtgor.’s solr., continued to pay 
him interest. on the second mtge. as if it} were 
still subsisting. Until 1802 resps. either did not 
know that there was a second mtge. or believed a 
false representation made to them by S. that. he 
had the authority of the second mtgee. to receive 
the balance. In 1892 the second mtgee. dis- 
covered the fraud & brought an action against 
resps. for an account ®© payment of the amount 
due to him. 

Qu.: whether the Knowledge acquired by 8S. 
as the mtyor.’s solr. was constructive notice to 
resps. of the existence of the second mitge., 80 as 
to make them trustees for the second mtgee-— 
THORNE ty. TIRARD & Mars, [1805] A.C. 405 3 
Gl. J. Ch. 6523; 73 1. T. 2013 44 W. OR. 155: 
WIT. Re. fa Tt RR. 254, HE oh. 


clnnolations : ~ Mentd. Mara ov. Browne, [1805] 2 Ch. 69: 
Howe, Winterton, (ES96) 2 Ch. 6265 Whitwam ee Watkin 
(ISOS), 78S i. TOESsS 5 Ae MeCallum, MeCatllam eo. MeCallum, 
tLOO1) 2 Ch. 14850 Hambroow Burnand, (p03) 2 KK. B. 
3995 Ruben a Girewt bhagall Consolidated, (1904) 8 1. B, 
7l2s Re Fountatne, Fountaine a Amberst (1900), 78 
L. J. Ch. 688 5) Lloyd ae, Cirace, Smith Civb2), Sloot. di. 
kK. #. Ltd0;) Re Allsop, Whittaker ow. Bamford, (1014] 


2061. --.- & Co. 
2028, ante. 

2062. Concealment with acqulescence of party 
claiming prior charge —Mortgagee not affected with 
notice.| -- In a settlement made on the marnage 
of a female infant, the husband covenanted that 
in case his wife attained twentv one he would 
concur with her, if she would consent, & would 
use his utmost endeavours to induce her to concur 
with him, in settling her real estate. This was 
never done. In [86%, after the wife had attained 
her majority, the husband & wife mt yed. the wife's 
real estate to secure money advanced to the 
hushand. The mtgee., was informed by the hus- 
band & wife that there was no settlement, & 
although the person who acted as solr. for both 
parties was aware of ifs existence, he concealed 
it, with the acquiescence of the husband & wife 
from the mtgee. In 1805 the mtgee. discovered 
the existence of the settlement. The mtye. deed, 
by mistake, was not effectually acknowledged by 
the wife till after the mtgee. had received notice 
of the seftdement. On a bill filed by the mtgee : 
—HHeld: in the face of the evidence of conceal- 
ment the mtgee, was not affected by notice to 
the person who acted as his solr; although the 
wife’s estute did not pass to the mtgee. till after 
he had received notice of the settlement, yet the 
misrepresentations of the wife constituted a fraud, 
which bound her estate, & prevented her from 
disappointing the mtgee., &, consequently, the 
mtgee. had priority over the persons interested 
under the settlement.--SHARPE v. Foy (1868), 4 
Ch. App. $5; 101. T. 541; 17 W. BR. 65, L. JJ. 
Annotationa :-—Distd. Rolland «. Hart (1871), 40 L. J. Ch- 

701; Cave vr. Cave, Chaplin v. Cave (1880), 42 L. T. 730: 

Mentd. Bateman v. Faber (1697), 77 L. T. 576. 








o— BERWICK v® Prick, No. 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect. 1, B. (d) & (e); sub-sect. 2, A.] 


(ad) Agent also concerned as Principal. 


2063. Solicitor mortgagor acting for mortgagee— 
Whether knowledge of solicitor imputed to mort- 
gagee.|— HEWITT v. LOOSEMORE, No. 2124, post. 

2064. -|—(1) The circumstances of a 
mtgor. being a solr., & preparing the mtge. decd, 
& of the mtgee. employing no other solr., are not 
sufficient to constitute the former the solr. of the 
latter, so as to affect him with notice of an incum- 
brance known to the solr. 

(2) Notice to a solicitor is actual notice to his 
client. 

(3) Where a bond fide inquiry is made for title 
deeds on a mtge. or purchase, & a reasonable 
excuse is made for their not being forthcoming. 
their absence does not affect the purchaser or 
mtgee. with constructive notice of an incum- 
brance created by the deposit of them.—HEHspin 
v. PEMBERTON (1859), 38 De G. & J. 547; 28 L. J. 
Ch. 311; 32 L. T. O. S. 845; 5 Jur. N.S. 157; 
7W. KR. 221; 44 EK. R. 1880, L. C,. 

Annotations :——As to (1) Apld. Eastham v. Wilkinson (1859), 
33 L. T. O. S. 234. As to (2) Consd. Cave v. Cave (1880), 
15 Ch. D. 639. Refd. Austin v. Tawney (1867), 15 W. KR. 
463; Bradley v. Riches (1878), 9 Ch. D, 189; Davis. 
Hutchings (1907), 96 L. 'T. 293. As to (3) Apld. Brown 
” Stedman (1896), 44 W. R. 458. Generally, Mentd. 
Manncrs v. Mew (1885), 29 Ch. D. 725. 

2065. --—.]—Where A. & B., tenants in 
common in fee, borrowed money on the security 
of an equitable mtge. of their property, & B. 
afterwards, without the knowledge of A., executed 
a legal mtge. of his moicty, acting as the mtgee.’s 
solr. in the transaction, & subsequently the rights 
of the equitable mtgee. became vested in A. :— 
Held: he was entitled to priority over the legal 
mtgee.—TURTON v. MEACHAM (1869), 19 LL. T. 
7603; 17 W. R. 429. 

















ante, 
2067. —-— -—-—.|--BoutTs v. STENNING (1892), 


8T. L. R. 600. 

2068. Solicitor mortgagee— Acting for mortgagor 
& mortgagee—In previous transaction.|—-A solr. 
who prepared a deed of charge on behalf of the 
mtgor. & mtgee., held to have notice of that in- 
cumbrance on the occasion of taking a subsequent 
mtge. of same property to himself.— PERKINS v. 
BRADLEY (1842), 1 Hare, 219; 6 Jur. 254; 66 
id. R. 10138. 

Annotations :-—Reld. Fuller v. Benett (1843), 2 Hare, 394. 
Mentd. Cash v. Belcher (1842), 1 Hare, 310; Esquimalt 
& Nanaimo Ry. o. Wilson, [1920] A. C. 358. 

2069. Acting for trustees—é& mortgagor 
cestui que trust.|—N., a solr., in 1864, acted for 
M., one of the cestuis que trust, under a settlement 
on the occasion of certain shares, subject to the 
settlement trusts being transferred to him, & then 
knew that the shares were affected by the trusts. 
Between 1864 & 1871, N. on several occasions 
lent money to M. on the security of the shares, 
which were transferred & re-transferred from one 
to the other on the occasion of loans & repayments. 
In 1871 N. acted as solr. to the trustees of the 
settlement, on their wishing to re-invest their 
trust fund, & he then read a part of the deed 
relating to the powers of investment, but no other 
part. He subsequently, &, as he swore, without 
knowledge that the trusts of the settlement 
affected the shares, advanced money to N. on them 





& obtained a transfer to himself :—Held: he was 
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not affected with constructive notice of the trusts. 
—BRIGGS v. MASSEY (1880), 42 L. T. 49. 

Solicitor party to fraud.|—See Sub-sect. 1, B. 
(ce), post. 


(e) Agent Party to Fraud. 


2070. Whether knowledge imputed to mortgagee 
—Presumption that fraud concealed by agent.|— 
Where one solr. is employed in a mtge. trans- 
action, he is to be considered as solr. both for 
mtgee. & mtgor., & notice to such solr. is notice 
to the mtgee.; & where the solr. was himself 
the author of a fraud which affected the title, & 
the fraud was committed under circumstances, 
apparent upon the face of the deed fraudulently 
obtained, which would have excited the suspicion 
of a professional man, & have led to inquiry: 
—RHeld: the circumstances, under which the 
fraud was committed, was sufficient to fix the 
mtgee. with constructive notice, & if, in any mtge. 
or other transaction, a party does not use the pre- 
caution, which common prudence requires, to 
employ a solr., he is in the same situation with 
respect to constructive notice, as he would have 
been, if he had employed a solr— KENNEDY v. 
GREEN (1834), 3 My. & K. 699; 40 E. R. 266, 
L. C. 

Annotations :—Apld. Fuller v. Benett (1843), 2 Hare, 394. 
Consd. Jones ». Smith (1843), 1 Ph. 244; Marjoribanks 
v, Hovenden (1843), Drury temp. Sug. 11. Distd. Hewitt 
». Loosemore (1851), 9 Hare, 449. Apld. Frail v. Ellis 
(1852), 16 Beav._ 350. Consd. Greenslade v. Dare (1855), 
20 Beav. 284. Distd. Atterbury v. Wallis (1856), 8 De 
G. M. & G. 454. Gonsd. Perry v. Holl (1860), 2 De G. F. 
& J. 38. Folid. Thompson wv. Cartwright (1863), 33 
Keav. 178. Distd. Greenfield v. Edwards (1865), 2 De 
G. J. & Sm. 582. ld. Ze Kuropean Bank, Fz p. Oriental 
Commereial Bank (1870), 5 Ch. App. 358. — Distd. Rolland 
t. Hart. (1871), 6 Ch, App. 678. Folld. Waldy v. Gray 
(1875), LL. 2. 20 Kg. 238.  Distd. Bradley v. Riches (1878), 
3s L. T. 810. Expld. Cave v. Cave, Chaplin v». Cave 
(1880), 42 L. T. 730. | Distd. Kettlewell ve. Watson (1882), 
21 Gh. 1D. 685. Refd. Hiorns v. Holton, Fortnum vt. 
Holton (1852), 16 Beav. 2593 Hobinson v. Briggs (1853), 
1 Sm. & G. 188; Jones «. Williams (1857), 24 Beav. 47 ; 
Kastham ©. Wilkinson (1859), 33 L. T. O. 8. 234; Espin 
vw. Pemberton (1859), 3 De G. & J. 4473 Ogilvie v. Jeaffre- 
sou (1860), 2 GY. 3533 Willes v. Greenhill (No. 2) (1860), 
29 Beav. 387; Re Cartwright, Thompson ». Cartwright 
(1863), 2 New Rep. 569; Hunter v. Walters, Curling v. 
Walters, Darnell r. Hunter (1871), 7 Ch. App. 75; Agra 
Bank v. Barry (1874), L. I. 7 H. li 1385; Gordon v. 
James (1885), 53 L. T. 6413 Favell » Wright (1891), 
64 L. T. 853 Dixon ve. Wineh, (1900) 1 Ch. 736; Berwick 
«. Price, (1905) 1 Ch. 6382; Bagot vr. Chapman, [1907] 2 
Ch. 222; Howatson v. Webb (1907), 97 L. T. 730. Mentd. 
Spencer vy. Tophain (1856), 22 Beav. 573; Re Carew’s 
Estate Act (No. 2) (1862), 31 Beav. 39; Lee v, Clutton 
(1875), 45 L. J. Ch. 48; Re Mount Morgan (West) Gold 
Mine, Jer p. West (1887), 56 L. T. 622. 

2071. ----— -——.!--The case of Nennedy v. 
Green, No. 2070, ante, establishes a very important 
principle but one which must be very cautiously 
applied to the cases of notice of facts given to the 
solr. employed by a client. That case establishes 
that.if the solr. employed by the client was the 
actual perpetrator of a fraud, it is reasonably 
certain that he would not communicate that fact 
to his client & that consequently the client cannot 
be treated as having had notice of that fact 
(RomitLty, M.R.).—THOMPSON v. CARTWRIGHT 
(1863), 33 Beav. 178; 33 L. J. Ch. 234; 9 L. T. 
1388; 27 J. P. 692; 9 Jur. N.S. 940; 11 W. R. 
1091; 55 E. R. 335; affd. on appeal, 2 De G. J. 
& Sm. 10, L. JJ.3 sub nom. Re CARTWRIGHT, 
THOMPSON v. CARTWRIGHT, 2 New Rep. 569. 
Annotations :—Apld. Waldy vr. Gray (1875), 44 L. J. Ch. 

394; Cave t. Cave (1880), 15 Ch. D. 639. 


2072. 








.|—W., the acting trustee of a 


marriage settlement, duly advanced £2,000, part 
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(1863), 14 I. Ch. R. 4423; 15 Ilr. Jur. 245.—IR. 
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of the trust funds, upon mt 

{ ; ge. of real esta 
which he took a conveyance to himself & spas 
trustees, & obtained possession of the title deeds. 
C., the mtgor., was a client of W., who was a solr. 


Afterwards W. fraudulently handed over all the | 


deeds to C. C. suppressed the mtge. d Y 
deposited the rest, in Mar. 1865, with Bi eae iy 


secure his current account. The manager of the | 


bank requiring a certificate of title, (. referred 
him to Ws who signed a certificate, in the 
manager's handwriting, at the foot of the memo- 
randum of deposit: ‘I hereby certify that Mr. C. 
has a good title to the above properties,” for which 
the bank paid him a fee. In 1868 W. became 
bkpt., whereupon the fact of the deposit with the 
bank was discovered by the co-trustee & the 
beneficiaries 3 & the bank were inforined of the 
trustees’ claim. In 1869 C. died. & the mtge. 
deeds could not be found. In 1873 W. died. On 
bill by the beneficiaries & surviving trustee of the 
settlement against the bank, praying for a declara- 
tion that pltfs. were first mtgees., & for delivery 
_ up of the title deeds :—Held: by reason of the 

fraud of W. notice of the first mtge. could not be 
imputed through him to the bank, & the bank 
were mtgees. for value without. notice of the prior 
mtge.—-WALDY e GRAY (1875), L. RR. 20 Hq. 
aoe - 44L. J. Ch. 394; 32 L. T. 531; 23 W. R. 


-tnnotations :— Distd. Kradley «. Riches (1878), 38 LL. T. 
$10. Refd. Cuve r. Cave (i880), 28 W. TL 798. , 
2073. -- - - _,'—(1) Pltf. through his solr. 


contributed £500 & the solr. £300 to a loan of 
£800 on deposit of deeds. The solr. subsequently 
took a mtge. to himself for the £800. The solr. 
afterwards deposited the title deeds of the mityged. 
property with a bank 
£400 :—Held: pltf. had priority for his £000 over 
the security of the bank. 


(2) Pltf. had Jent money to a solr. on the security | 
Middlesex | 


of the deposit of title deeds of land in 
with a letter charging the land, the legal estate 
in which was outstanding. ‘The solr. afterwards, 
by way of security for money due to a client, 
made a mtge. of the land to the client, which mtge. 
was registered :-—Held: the client must be pre- 
sumed to have had notice of pltf. 
therefore, though unregistered, retained priority. 

In cases of this sort it is familiar Jaw that qui 
prior est tempore, potior ext jure. That priority 
no doubt may be displaced by showing negligence 
or fraud on the part of the 
in time or by showing a better equity on the part 
of the later mtgee. but one or other of these things 
must be shown (FRY, J.).--BRADLEY t. RicnEs 
(1878), 9 Ch. D. 184; 47 L. J. Ch. 8il; 
$10; 26 W. R. 910. 
Annotations :—Refd. Alleu v. Suuthampton, Roper's (Jain 
(1880), 43 L. T. 625, Berwick v. Price, [1905] 1 Ch, 632 ; 
Hill v. Peters, 11918) 2 Ch. 273. entd. Jie Jayne, 
Young v. Payne, (1904) 2Ch. 608; Wells r. smith, (1910) 
3 K. B. 722. 


2074. ———..-— KENDALL U. LiuLis, No. 1508, 
ante. 

2075, ———.,- -ATTERBURY ?. WALLIS, No. 2163, 
post. 

2076. —— .] —It was alleged that a solr. was @ 
party to a fraud, by obtaining conveyances from 
a judgment debtor to defeat the judgment creditor. 
To enable him to raise the money to complete these 


A. to lend the judgment 
lands affected with 
tolend; but 


conveyances, he applied to 
debtor money on mtge. of the 
the judgment. A. had not the money 
told the solr. that he had a niece who 
she desired to invest on mtge. A. obtained the 
assent of his niece to lend her money, & she having 
entrusted it to A., A. paid the money to the solr.’s 


as security for a loan of | 


’s charge, Which - 


mtgec. who is earlier | 


38 J. T. : 


had, & which | 


473 


clerk, & took a deposit of the title deeds to the 
lands. A formal mtge. to the niece was after- 
| wards completed :—Held : the miece was not 
‘affected with constructive notice of the fraud 
ismissed as against her 
WILKINSON (1859), 33 





‘through the solr., & bill d 
| with costs.—EASTHAM ¥. 
I'L. T. O. 8. 234. 

Solicitor concerned as principal.’ -.See Sub-sect. 


1, B. (d), ante. 


SuB-sECT, 2.. -By CoNnbucr. 
A. In General. 


2077. Prior mortgagee privy to subsequent mort- 
gage—Not giving notice of own incumbrance.|-— 
CLARE tv. BEDFORD (KARL) (prior to 1690), cited in 
2 Vern. at p. 151; 13 Vin. Abr. 5363 23 E.R. 
703: sub nom. CLERE tv. BEDFORD (KARL), cited 
in 9 Mod. Rep. at p. 3s. 

_tnnotations : -Refd. Hunsden %. Cheyney (1690), 2° Vern. 
oO: Atbemarle & Monk r. Bath (1603), Preem, Ch. 
193: Savage ¢. Foster (1723), 9 Mad. Rep. do 5 Beekett 
e. Cordley (E784), — Bro, . C. doa. Cory t Gierteken 
(IS16), 2 Madd. 40. Mentd. Buckinghamshire tr. Drury 


(I76E), 2 den, GO. 

2078. - A counsel having a security 
| from A. advises B. his client to lend A. £1,000 on 
| a mtge., & draws the mtge. with a covenant 
| against all incumbrances, & conceals his) own 
| security. ‘The security shall be postponed to the 
mityge. -DRAPER tv. BORLACE (100), 2 Vern, 370 5 
| 23 E.R. 8383. 
| 

| 

1 

| 

| 


ne 


ee as ee wre 


Hawkes (1843), 4 De a, M. 
Bouverie, [PSPE} 8 Ch. 82. 
J. (Ch. 735 Belle. 


Annotations: Apld, stronge rv 
& G. is6. Consd. Low vr. 
Refd. Brown vr. Thorpe (841), 14 has 
Marsh, [19038] 2 Ch. a28, 

2079. -- — Where a_ftirst mtgee. is & 
witness to the second mtye., although no actual 
I proof of his knowing the contents thereof, yet 
he might have 


since the presumption is that: 
postpone hin.— 


known the same, this shall 

MOoOcATTA t.. MURGATROYD (1717), 1 DP. Wins. 

308 5 24 4b. R. 440, lL. ©. 

Tnnofations: Consd. Beckett ot. Corey (ist), 3 
Cc. ¢. 353. Refd. Dighy vr. Cragin (1763), 2 Kido, 200 5 
Plumb ve. elaitt (2791). 2. Anst. 432: Toulmio », Steore 
(A817). 3 Mer. 210; Wattea r Symon (Is51), 1 Do G. M. 
& G. 240; Stevens vr. Mid-ftonts Ry. London Financial 
Assocn. @ Stevens (1875), 5 Ch. App. 1o64 5 Adama @. 
Angell (1877), 5 Ch. Dd O34: Manks t. Whiteley, [EWil 
» (th. 44%. Mentd. Allen r. Wedgwood (1845), 4 0. 7. 

a. 8. 402, 


2080. ——— -- .-}| A client, in 1869, entrusted 
money to asolr. to invest on mige. of land, trusting 
‘to representations by the solr, who acted for both 
| parties, that. the property was of fee simple tenure, 
| & free from incumbrances. The mtgor. died in 
1879, & the solr. died in IS#l, when the client 
discovered that part of the property was only 
Jeasehold for lives, & also that the solr. held a 
prior mtge. on part of the lands. In an action 
“to make the solr.’s estate liable for the deficiency 
of the security: - Meld: (1) though on the evi- 
dence the solr. would have had no defence to the 
action if brought in his lifetime, yet it was not 
maintainable against his exors ; (2) the solr.'s 
mtge. must be postponed to pitf.’s mtge.— YOUNG 
i vy. WALLINGFORD (1883), 52 L. J. Ch. 590 5 48 L. T. 
1756; 31 W. R. 838. 

2081. First mortgagee stating he has no charge 
on property-—Second mortgagee induced to advance 
money.;|—A. lends money to B. on mtge., but 

| before he does so, sends C. to inquire of D. who had 
1 @ prior mtge., whether he had any incumbrance 
on B.’s estate, who denied he had any. This 
i was proved by ©. D. by answer confessed C. 
| inquired of him what money B. owed him, but 
| denied C. told him that A. was about to lend KB. 


Bro, 


ee NR I oe nw 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect. 2, A.] 


any money :—Held: the estate should stand 

charged in the first place with A.’s debt.—IBBOoT- 

SON v. RHODES (1706), 2 Vern. 554; 1 Eq. Cas. 

Abr. 321; 23 E. R. 958. 

Annotations :—Consd. Beckett . Cordley (1784), 1 Bro. 
C, C. 353. Mentd. Only v. Walker (1746), 3 Atk. 407; 
Hughes v. Garner (1836), 2 Y. & UC. Ex. 328. 

2082. Mortgagee laying by—Builder expending 
money on estate without notice of mortgage.| 
STEED v. WHITAKER, No. 2049, ante. 

2083. After notice of second incumbrance— 
Making payments inconsistent with own mortgage.| 
—Semble : where a party who has a prior equitable 
lien upon a fund, receives notice of a second in- 
cumbrance made without any previous communica- 
tion with or inquiry from him, but conceals his 
prior equity & makes payments to the second 
incumbrancer inconsistent with it, he will be 
postponed.—MANGLES v. Dixon (1849), 1 HT. & 
Tw. 542; 1 Mac. & G. 437; 19 L. J. Ch. 240; 
47 KE. R. 1525, L. C.3 on appeal (1852), 3 H. Le 
Jas. 702, H. L. 

Annotations :-—Reild. RNolt v. White (1862), 3 De G. J. & Sm. 
360. Mentd. Watson v. Mid Wales Ry. (1867), L. RK. 2 
C. P. 593 | Higgs ov. Assam ‘Tea Co, (1869), L. R. 4 Exch. 
387; Rodger v. Comptoir d’Kscompte de Paris (1869), 
LL. 2 P.C. 393: Leask v. Scott (1877), 2 Q. B.D. 376; 
Watts ». Driscoll, [1901] 1 Ch. 294; Stoddart » Union 
Trust (1911), 81 L. J. K. B. 140. 

2084, -—-.- Mortgagee trustee—Duty to 
inform second mortgagee./—-A trustce who him- 
self has a valid charge upon the trust funds is 
not as a general rule bound, on receiving notice 
from a subsequent incumbrancer, to disclose the 
existence of his charge.—Re LEWER, [Hx pp. WILKES 
(1876), 4 Ch. D. 101; 35 L. T. 557; 25 W. BR. 
64; affg. S. C. sub nom. Re Luwer, Ex p. Gar- 
RARD (1877), 5 Ch. D. 61, C. A. 

Annotmion :-—Mentd, Ie Sendall, ka p. Cochrane (1878), 9 
Ch. D. 698. 

2085. --—— Allowing sale of mortgaged property 
under fi. fa.} —Pltf. having a mtge. upon the goods 
in question, which were afterwards taken under 
a fi. fa at the suit of a third party, against the 
mtgor., in whose possession they remained, allowed 
them to be sold to defts. without giving notice 
of his claim, although he attended twice at the pre- 
mises, on which the goods were seized, & knew 
that a sale was in contemplation :—Held: the 
opinion of the jury should have been taken 
whether he had not in point of fact parted with 
his property in the goods.—PIcCKARD v. SEARS 
(1837), 6 Ad. & El. 469; 2 Nev. & DP. K. LB. 488 ; 
Will Woll. & Dav. 678 ; 112 KH. R. 179. 

Annotations :—Distd. Mletcher ». Manning (1844), 12 M. & 
W. 571, Consd. Kreeman t. Cooku (1848), 2 Exch. 654; 
Harding v. Hall (1866), 14 L. 'T. 410. pid. Webb 9, 
Herne Bay Comrs, (1870), L. Rh. 6 Q. B. 642. Refd. 
Gregg v. Wells (1839), 10 Ad. & Kl. 90; Brown v. Thorpe 
(1841), 11 L. J. Ch. 73; Huawkor v. Hallowell (1856), 3 
Sin. & G. 194; Richards ». Johnson (1859), 6 Jur. N.S. 
520; Metters v. Brown (1863), 7 L. T. 795; Stimson v. 
Farnham (1871), L. R. 7 Q. B. 175; Shropshire Union 

Rys. & Canal Co. v. IR. (1875), L. R. 7 H. L. 496; Good- 
win ». Robarts (1876), 1 App. Cas. 476; Johnson v. Credit 
Lyonnais Co. (1877), 3 C. B.D. 323 Joseph o. Webb, 
Joseph v. Lyons, Joseph v. Pidcock meg ey vw. Jones 
(1884), Cab. & Hl. 262; Roe v. Mutual Loan Fund (1887), 
19 Q. B. D. 347; Low'v. Bouverio, [1891] 3 Ch. 82; Cole- 
man v. London County & Westminster Bank, {1916) 2 
Ch. 353; Maclaine v. Gatty, [1921] 1 A. C. 376; Jones 
(Holloway) v. Woodhouse, [1923] 2K. B. 117. Mentd. 
Sandys v. Hodgson (1839), 10 Ad. & El. 472; Cheltenham 
& Grand Junction Western Union Ry. v. Daniel, Same v, 
De Medina (1842), 6 Jur. 577; Doe d. Muston v, Gladwin 
(1845), 6 Q. B. 953; Boydell vu. Eckstein (1846), 7 L. T. 
QO. S. 261; Banks v. Newton (1847), 16 L. J. Q. B. 142; 
Nickells ®. Atherstone (1847), 10 Q. B. 944; Machu ». 
lL. & S. W. Ry. (1848), 2 Exch. 415; Price v. Groom 
(1848), 2 Exch. 542; Ringham vr. Clements (1845), 12 
Q. B. 260 5 Doe v, Challis (1851), 17 Q. B. 166; West & 

Green v. Elmore (1851), 18 L. T. O. 8. 207; Howard v. 

Hudson (1853), 2 E. & B. 1; H. v. Ambergate, eto. Ry. 
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(1853), 20 L. T. O. 8S. 246; Foster v. Mentor Life Assce. 
(1854), 3 E. & B. 48; Jorden v. Money (1854), 5 H: L. 
Cas. 185; Tyerman v. Smith (1856), 6 H. & B. 719; Bill 
v. Richards (1857), 26 L. J. Ex. 409; Dunston v. Paterson 
(1857), 2 C. B. N. S. 495; Simpson v. Accident Death 
Insce. (1857), 2 C. B. N. S. 257; Clarke & Chapman v. 
Hart (1858), 6 H. L. Cas. 633 ; Cornish v. Abington (1859), 
4H. & N. 549: Levy v. Hale (1859), 29 L. J. C. P. 127; 
Re North British Australasian Co., Hz p. Swan (1859), 
7C. B. N.S. 4003 Piggott v. Stratton (1859), 1 De G. F. 
& J. 33; Cairncross v. Lorimer (1860), 3 L. T. 130; 
Broadbent v. Barlow (1661), 3 De G. ¥. & J. 570; Cave 
v. Mills (1861), 8 Jur. N.S. 363 ; White v. Greenish (1861), 
110. B. N.S. 209; Loffus v. Maw (1862), 3 Giff. 592; 
Palmer v. Met. Ky. (1862), 31 L. J. Q. B. 259; Ashpitel 
v. Bryan (1863), 3 B. & 8S. 474; Swan v. North British 
Australasian Co. (1863), 2 H. & C. 175; M‘Cance v. 
L. & N. W. Ry. (1864), 11 L. T. 426; Phillipa v. Im Thurn 
(1866), L. R. 1 C. P. 463; M‘Kvoy v. Drogheda Harbour 
Comrs, (1867), 16 W. hi. 34; /te Bahia & San Francisco 
lity. (1868), L. R. 3 Q. B. 584; Knights v. Wiffen (1870), 
L. R. 5 Q. B. 660; Goddard v. Smwnith (1872), L. R. 3 P. 
& bD. 7; Citizens’ Bank of Louisiana v. First National 
Bank of New Orleans (1873), L. R. 6 HW. L. 3523 Le Clere 
v. Greene (1873), 22 W. R. 428; Morrison v. Universal 
Marine Inseo, (1873), L. R. 8 Exch. 197; Wadling v. 
Oliphant. (1875), 1 Q. B. D. 145; Walrond v. Hawkins 
(1875), L. R. 10 C. P. 342; Polak v. Everett (1876), 1 
Q. B. D. 669: Angus vw Dalton (1877), 3 Q. B.D. 85; 
Rumball v. Metropolitan Bank (1877), 2 Q. B. D. 194; 
Re Church & Empire Fire Insee. Fund, Andress’ Case (1878), 
8 Ch. D, 126; Simm v. Anglo-American Telegraph Co., 
Anglo-American Telegraph Co. v. Spurling (1879), 
Q. B. a. 188; Alderson v. Maddison (1880), 5 Ex. D. 293 ; 
Manchester & Oldham Bank v. Cook (1883), 49 L. T. 
674; Ashby o. Day (1885), 54 L. J. Ch. 935; Colonial 
Bank ». Cady & Williams, London Chartered Bank of 
Australia o Cady & Williams (1890), 15 App. Cas. 267 ; 
Tomkinson v Balkis Consolidated Co. (1891), 64 L. T. 
816; Flatuu rv. Sawyer (1892), 8 T. L. R. 656; Sarat 
Chunder Dey vw. Gopal Chunder Lala (1892), 56 J. VP. 
7413 Ae Bentley & Yorkshire Breweries, Mx p. Harrison 
(1893), 69 L. T. 204; Henderson 7 Williams, [1895) 1 
Q. B. 5213 Scholfield v. Londesborough (1895), 14 R. 
151; Hunt v. Fripp (1897), 77 L. T. 516; Bechuanaland 
xploration Co, v. London Trading Bank, [1898] 2 Q. B. 
658; Re National Bank of Wales, (1899) 2 Ch. 629; 
Palmer v. Moore, 11900) A. C. 293; Farquharson v. King, 
11901] 2 K. B. 697; Morison » London County & West- 
minster Bank (1913), 108 L. 'T. 379; London Joint Stock 
Bank v. MacMillan & Arthur, (1918) A. C. 7773 Pearl 
Mill Co. » Ivy Tannery Co., [1919] 1 K._B. 78; Colley 
® Overseas IExporters, [1921] 3 K. B. 302; Bradford v. 
Price (1923), 92 L. J. K. BL. 871. 


c 


2086. Parting with legal estate.|—RooPER v. 
HARRISON, No. 1931, ante. 

2087. Fraud—Negligence amounting to fraud— 
Wilful abstention from inquiry.|—-RATCLIFFE v. 
BARNARD, No. 2118, post. 

2088. ---— Assistance in or connivance at - 
In creation of subsequent charge.|—C., the 
manager of a joint stock co., executed a legal 
mtge. to the co. of his own freehold estate, & 
handed over the title decds to them. The deeds 
were placed in a safe of the co., which had only 
one lock having duplicate keys, one of which was 
intrusted to C., as manager. Some time after- 
wards ©. took out of the safe the deeds, except the 
mtge., & handed them to W., to whom at the 
same time he executed a mtge. for money advanced 
to him by her, without notice of the co.’s security : 
—RHeld: the mtge. of the co. had priority over 
the mtge. to W. 

The ct. will postpone a legal mtge. to a subse- 
quent equitable security: (a) where the legal 
mtgee. has assisted in or connived at the fraud 
which led to the creation of the subsequent equit- 
able estate, of which assistance or connivance 
the omission to use ordinary care in inquiring after 
or keeping the title deeds may be suiticient evi- 
dence where such conduct cannot otherwise be 
explained ; or (b) where the legal mtgee. has made 
the mtgor. his agent with authority to raise 
money, & the security given for raising such 
money has by misconduct of the agent been 
represented as the first estate. 

But the ct. will not postpone a legal mtgee. 
to a subsequent equitable mtgee. on the ground 
ofjany mere carelessness or want of prudence on 
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a at o wae eal migee._ NORTHERN COUNTIES mtge. for £2,000 to B. The solr. employed re- 
(1884), 26 Ch Dee aa oo v. a HIPP ; tained the first deed, & afterwards fraudulently 
LT. ye 22 WW 7 me c i - J. Ch. 620; 51 | induced B., without consideration, to sign a memo- 
nid Cus es ae eee 4 randum, undertaking to transfer the first mtge. 
nO. Api. Meets es place : ee ey a3 7 T. | to C., & he executed such transfer. C. on the faith 
Farrand v. Yorkshire Banking Co’ (assy 4) Cie D ae: of B.’s acts, advanced £1,000, which was received 
Consd. Taylor v. Russell, (J891] 1 Ch. 8.” Folld. Garside | DY the solr. & misapplied :—Held: B. must be 
postponed to C..—Hiorns v. Hourom, ForTNUM 


v, Liverpool Railway Permanent Benefit Bldg. Soc, (1897) 
13 7. I. MR. 189; Cottey v. National Provincial Bauk | ». HoLtom (1852), 16 Beay. 259; 20 L. T. O. 8S. 
188; 16 Jur. 1077; 513. BR. 778. 


of England (1904), 20 T. L. R. 607. Apld. Walker « 

Linom, [1907] 2 Ch. 104. Refd. National Provineial , 
2094. - - Misrepresentation.'.— YouNG v. WAL- 

LINGFORD, No. 2080, ante. 


-—-~ Waiver induced by.} —-See No. 2096, post. 

~—-— Shares--Fraudulent dealings by brokers. |— 
See COMPANIES, Vol. UX., pp. 866-368, Nos, 2333~ 
2335, 2337-2340, 2Ut2. 

2095. Failure to take protection Giving of notice 
to trustees.; A second incumbrancer of an_oquit- 
able interest. by giving notice of his incumbrance 
to the trustees In whom is vested the legal estate, 
obtains priority over a previous incumbrancer 
who has not given such notice. Foster v. 
COCKERELD (18385), 8 CL & Bin, 456; 0 Bi N.S. 
4325 6 Te. BR. 1508, HL. Les affy. S. ©. sub nom. 
Foster v. BLACKSTONE (1833), Lb My. & K. 297, 
Annotations :- Distd. Peacock vr. Burt (IS34), 4 fa J. Ch. 

33. Consd. Meux ov. Bell (1841), 1 Hure, 73. —Apld. 

Kity ov. Bridgos (2843), 2 Y. & C2 Ch. Can. 486. Consd. 

Wiltslure t. Rabbits (2844), P44 Sim. 76. Folld. Wilmot 

vt. Pike (1844), 5 Hore, bt. Apld. Lee vo, Howlett SG 

YK A 53803) He Hiches’ Trusts (1860), 2 Hem. & M. 

So Re Wyatt, White re. ills, [1802] 1 Ch. 188. Consd. 

Ward ¢, Duneombe, [P83] A.C. 369. — Folld. Re Lake, 

herp. Cavendish, (£903) | KR. B. 151.) Consd. Pe Dallas, 

pW90d] 2 Ch. 38d.) Refd. Thmson o, Rameabottom (1837), 

2 Keen, 85: Jones ¢. Jones (i888), 8 Shin, 6335 Meoko 

* Kettlewell (842). 2b Lo. Ch. fas Bugdon oe, Bignold 

(IS43), 2 oY. & CO. Cth. Cas. 8775 Riles ew Tee (1854), 2 

Drew. 730 Warburton nr. Hil, Stent oe, Wiekens ade 


Bank of England v. Jackson (1886), 33 Ch. TD. 1: Isane 
v. Worstencroft (13892), 67 L. T. 3513 Brockleshy . 
Temperance Permanent Bldg. Soc., (1893) 3 Ch. 130: 
Re Ingham, Jones », Ingham, [1893] 1 Ch. 352: Re 
Castell & Brown, Roper rr. Castell & Brown, [18O8} 1 Ch. 
315; Oliver ® Hinton, [1899} 2 Ch. 86t: Taylor v, 
London & County Banking Co.. London & County’ Bank- 
ing 10. Nixon, |2901) 2 Ch. 831: Berwick a Price 
(1904), 74 L. J. Ch. 249 2 Ruben v. Great Fingall Consoli- 
Te ae rite Hee Peas eal vt. Bath Electric 
; "ays, V5 ‘h. 616. ». Re Whitehe 
Assay ON ie LL entd. Vhitehend 


2089. -—.- - Necessity for —To postpone legal morte | 
gagee.|—In order to postpone an equitable mtgee. | 
to another equitable mtgee. whose sceurity is of 
later date, it is not necessary, as it would be in | 
order to deprive a legal intgee. of the advantage 

: 
i 
| 
{ 








of the legal estate. to show that the first mtgee, 
has been guilty of negligence amounting to, or 
which is evidence of, fraud. Negligence, such as 
omission to obtain possession of or to make in- 
quiries about the tithe deeds, may be sufficient. 
-—-FARRAND 0. YORKSHIRE BANKING Co, (ISSS), 
40 Ch. D. 182; 58 1. Ch. 2885 60 1. T. oop; 
37 W. RR. 3s, 


<dlnnotations :—Distd. Flinn r. Pountain (i839), 60 LL. T. 
484. Refd. ‘Tuylor e. London & County Banking Co., 
London & County Banking Co. «. Nixon, [P90L) 2 Ch, 
231; Walker v. Linom, (107) 2 Ch. 104, 


2090. ee Priority by registration.’ BATTISON Kay, 470; Rooper vr. Harrixon (1855), 2 kK. & d. . 
Feces “ROS - ; . Consolidated Investment. & Insce. 7. Httley (1859), 1 GU. 
v. Hogson, No. 1970, aute. STL. Macleod ¢ Buchanan (i864), 4 De GQ. J. & Sim. 


2653) Ford * Tynte (1865), $4 1. 3. Ch, 4525 Arden v. 
Arden (1885), 29 Ch. 2 7025 vee Riehards, Humber. v. 
Rlehards (1890), 45 Ch. 1. 5895 Iinglish & Scottish 
Investment Co. am Brunton (2802), 46 WL OR. 1833 dee 
Wasdale, Brittin « Portridge, (1800) 1 Ch. 1635) Monte- 
flore », Guedatla, (1908! 2 Ch. 26. Moentd. Shoehy vv. 


2091. —-—- Mortgagee antedating mortgage To 
Over-reach prior settlement.: -(1) If a mtgee. 
fraudulently antedate the mtye. deed, for the pur- 
pose of over-reaching a marriage settlement, the 
Nina Wan tae fact of fraud must be pre Care a ; 

(2) A mtgee. need not give notice of his mtyge, “sate Walver of prior right - rrr by ilatek 7 
to a purchaser of the cstate-—OsRorn v. Lea; —Preperty, Including a Jeasehold house, was 

79 Qn. KT #949( ' mortgaged by A.to C. who was afterwards induced 
(1724), Y Mod. Rep. 963 88 E.R. 3830, 1 (. ' : 

Mnulalion General ps Menta. Wricit a, Moria (ERSF% | by a representation from A. that a purchaser had 
56 L. J. Ch. 873. ' i been found for the house, to waive that portion 
2092. ——-- False recital Enabling mortgagor to | of his security, & accept a part of the principal. 

retain deed.—In a mtge. deed of an equity of | The representation was wholly untrue: -Held . 

redemption for securing the repayment of a sun | the waiver, which was made upon a fraudulent 

of money due from A. to J3., it: was falsely recited | representation, did not affect the right of C. to 
that the mtged. premises were liable to an equit- | insist pot his security for the balunce ot the 
able charge in favour of C. by deposit of a deed, ! principal as against A. & subsequent equitable ae 
to the possession of which B. would otherwise Tie ie under A.--- JONES v. THOMAS (L862), 
have been entitled. 4. retained this deed in his Annotation > Refd. Hunter ». Walters, Curling v. Walters, 

possession. & subsequently deposited it with Col asnene Hunter (i871), 7 Ch. App. 75. 

as a security for a sum of money :--fleld: Cos o9g7, _ . |: -Resp., a Chinese resident of 

security was subject to B.'s intge., & B. was: Chicago, & his nephew, who resided at Victoria 

entitled as against (. to a decree for payment or , in Hong Kong, had names which were each pro- 
foreclosure, & also to delivery up of the deed on | jayty rendered in English as Tong Shun but which 
default, it being clear that C. was a party to the | difcred when written in Chinese characters. By 
lee ici _. ONES ee fet fee eat ; ‘a deed signed, senled, & delivered by the red 

Ee ee (Oe 2 eels a a in 1909 Jeasehold Jand was conveyed to ‘ Tong 

L. T. 0. 8, 369, L. C. Shun, of Victoria, in the Colony of Hong Kong,” 

<Innotations :—Apld. Luke ¢. Brutton ae ae thereinafter called “the purchaser ;’' the deed 

Sop aee Binet louse 4 ine ters i. 50; Thorpe v. | Witnessed that “the purchaser” had paid the 

Holdsworth (1868), L. R. 7 Eq. 189; de Tasker, Hoare | consideration, & contained covenants on his part. 

rs bee ee 2 wae oO eae aaah The nephew signed the deed with resp.’s name 

Petroleum & Liquid Fuel Co.. (1907) 2 Ch, 540, Mentd, | Written in Chinese character ; he paid phe cou: 

Beck r. Kantorowicz, Kantorowicz v. Carter, Kalb v. | sideration, but with money supplied by resp. 

Kantorowicz (18457), 3 K. & J. 230. In 1913 the nephew, in fraud of resp.. created an 

2093. By agent of mortgagee.)|—A. exe- | equitable mtge. upon the land in favour of applts. 
cuted a mtge. to B. for £1,000. This was not ; In 1914 resp. took from his nephew a conveyance 
acted on, but A. afterwards executed another | of the legal estate subject to applts.’ mtge., the 


an et ree 
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Sect. 18.—Failure to gain or loss of priority: Sub- 
sect. 2, A. & B.; sub-sect. 3, A. (a).] 


nephew covenanting to pay resp. the amount due 
upon the mtge. Resp. subsequently sued for a 
declaration that he was entitled to the Jand free 
from applts.’ mtge.:—Held: (1) under the con- 
veyance of 1909 the legal estate did not pass to 
resp., but passed to his nephew subject to a trust 
in favour of resp.; (2) resp. by the transaction 
of 1914 had elected not to keep alive against 
applts. his prior equitable state, & applts. could 
claim the benefit of that transaction although they 
were not parties to it.—FuNa Pina SHAN v. TONG 
SHun, [1918] A. C. 403; 87 L. J. P. C. 22; 118 
L. T. 380, P. C, 

2098. Carelessness or want of prudence—lInsuffi- 
ciency to postpone legal mortgagee.|—-NORTHERN 
COUNTIES OF ENGLAND FIRE INSURANCE Co. v. 
Wurpp, No. 2088, ante. 

2099. —--— Sufficiency to postpone equitable 
mortgagee.|—- NATIONAL JFROVINCIAL BANK OF 
JINGLAND v. JACKSON, No. 2041, ante. 

2100. ----— -—-—.]—A client left moneys for in- 
vestment in the hands of his solrs. The solrs. 
represented that the sum of £11,000, part of these 
moneys, was invested on mtge. of freehold property 
at A. belonging to a firm, & the client made no 
further inquiry. The solrs. were in fact the holders 
of a mtge. for £55,000 upon property X. at A., 
belonging to the firm, & they repaid themselves 
£11,000, of the £55,000 with the client’s money. 
The firm afterwards bought property Y. at A., 
& mortgaged it in fee to a bank. The solrs. re- 
leased the firm from the mtge. debt of £55,000 
on property X., & took from them a mtge. for 
£50,000 on properties X. & Y., subsequently by 
arrangement with the firm purchasing the equity 
of redemption in both properties, & selling them 
for shares to a limited co. into which the firm was, 
through their instrumentality, converted. These 
transactions all took place without the knowledge 
of the client :—Held: (1) the solrs. must be 
treated as having become trustees for the client 
of £11,000 out of the £55,000 secured by mtge. 
on property X.; & having improperly as against 
the client up that mtge. in exchange, the client 
had a right under the circumstances to claim a 
charge for £11,000 & interest upon property Y., 
in which the legal estate was outstanding, as well 
as upon property X.; (2) there had been under 
the circumstances no such negligence or want of 
prudence on the part of the client as to postpone 
him, & he was entitled to priority to the limited 
co. to a charge on property Y. in which the legal 
estate was outstanding.—Re VERNON, EWENS & 
Co. (1886), 338 Ch. D. 402; 56 L. J. Ch. 12; 55 
L. T. 416; 35 W. BR. 225, C. A. 
annotations :—Apld. Hartopp v. Huskisson (1886), 55 LL. T. 

773. Folld. Carritt v. Real & Personal Advance Co. 

(1889), 58 L. J. Ch. 688. Apld. Taylor v. London & 

County Banking Co., London & County Banking Co. v. 

Nixon, [1901] 2 Ch. 231. Refd. Taylor v. Russell, [1891] 

1 Ch. 8; Walker v. Linom, [1907] 2 Ch. 104; Hill v. 

Peters, [1918] 2 Ch. 273. 

2101. —.— -|— FARRAND v. 
BANKING Co., No. 2089, ante. 
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MORTGAGE. 


B. In relation to Title Deeds. 
Sce Sub-sect. 3, post. 


SUB-SECT. 3.—By CONDUCT IN RELATION 
To TITLE DEEDS. 
A. Postponement of Legal Mortgagee. 
(a) Failure to Obtain Deeds. 


2102. Sufficiency of failure to affect priority— 
Voluntary & unjustifiable.,|—PENNER v. JEMMATT 
(1785), cited 2 Bro. C. C. 652,n.; 29 E. R. 361, 
L. C 


de ° 
Annotation :—Apld. Plumb ». Fluitt (1791), 2 Anst. 432. 


2103. -—--- —-—.]--COLYER v. FINCH, No. 2136, 
post. 
2104. ——— Fraud or gross  negligence.|— 


PLUMB v. Fruit, No. 1995, ante. 





2105. --- -- —-—.]—BARNETT v. WESTON, No, 
1705, anfe. 
2106. ——.|]—A tenant for life, with a 





reversion in fee subject to terms to secure a 
jointure to his wife & portions to his younger 
children, mortgaged his reversion, & retained the 
title deeds in his possession, which related to other 
property. He afterwards devised his reversion to 
his daughter in fee; & on her marriage the estates 
were settled on her husband & children—the settle- 
ment reciting generally that the estates were 
subject to mtge. & other debts of the tenant for 
life :--Held : under the circumstances, the mtgee. 
was not guilty of fraudulent neglect in leaving 
the title deeds in the mtgor.’s possession, & the 
husband of the daughter must be considered to 
have had notice of the mtge., though not expressly 
mentioned in the settlement.—FAaRROW v. REES 
(1840), 4 Beav. 18; 4 Jur. 1028; 49 E.R. 243. 


Annotations :—Apld. Hewitt ». Loosemore (1851), 9 Hare, 
Consd. Carter v. Curter (1857), 3 K. & J. 617. Refd. 
Colyer v. Finch (1856), 5 H. L. Cas. 905. 





2107. —--- ——-.]—HEwit1t v. LOOSEMORE, No. 
2124, post. 
2108. --——.'|—ATTERBURY v. WALLIS, No. 








2109. ./-(1) A decree for foreclosure 
being made against the purchaser, at the suit of 
the mtgee., who was a mtgee. only for a term : — 
Held: the purchaser ought not to be directed to 
deliver up the deeds to the mtgee. 

(2) Fraud being out of the case on both sides, 
the question depends entirely upon this, whether 
there was gross & wilful negligence on the part 
of the pltf. the mtgee. in not having possessed 
himself of the title deeds, it being now well settled 
by many authorities that a legal mtgee. cannot be 
postponed by reason of his not having possession 
of the title deeds unless there has been fraud or 
gross & wilful negligence on his part (TURNER, 
\..J.).—Hunt v. ELMEsS (1860), 2 De G. F. & J. 
578; 30 L. J. Ch. 255; 3 L. T. 796; 7 Jur. N.S. 
200; 9 W.R. 362; 45 BE. R. 745, L. JU. 


Annotations :—.As to (1) Refd. Hunter r. Walters, Curling +. 
Walters, Darnell v. Hunter (1870), L. R. 11 Eq. 292 ; 
Northern Countios of England Fire Insce. r. Whipp (1884), 
26 Ch. D. 482. 48 to (2) Consd. Ratcliffe ». Barnard 
(1871), 6 Ch. App. 652. Apld. Dixon v. Muckleston (1872), 


PART XII. SECT. 18, SUB-SECT. 2.—A. 
2098 i. Carelcssness or want of pru- 
dence—Sufiiciency to postpone equitable 
mortyagee.}] — HUNTINGDON ww. VAN 
BROCKLIN (1860), 8 Gr. 421.—CAN. 

r. Release of part of premises by 
first morigagce—Whether gives priority 
to subsequent incwumbrancers.) — First 
migees. with a power of sale released 
portions of the mtged. property to the 
mtgor.:—— Held: this did not give 
priority to a subsequent incumbrancer, 
with respect to the remainder of the 


property; but might render the first 
mtgees. responsible to the second for 
the fair value of the parcels released .-— 
TRUST & LOAN Co. OF CANADA vt. 
BOULTON (1871), 18 Gr. 234.—CAN. 


PART XII. sama 138, SUB-SECT. 3.-— 


. (a). 
2102i. Sufficiency of failure to affect 
Aaa Cy Voluntary d& ee 
f a legal mtgee. neglects get. posse: 
sion of the title deeds & thereby 
renders possible the creation of a sub- 


sequent equally meritorious equitable 
claim, the legal mtgee. will be post- 
poned to the holder of the subsequent 
equitable claim.—TYRELL v. MILIS 
(B. C.), [1924] 3 W. W. R. 387.—CAN. 

2102 ii. .—-LITTLE’s TRUB- 
TEES vt. DULLAHANTY (1818), 1 Nfid. 
L. R. 114.—-NFLD. 

t. Fraud or gross negligence.) 
—Neglect to recover the title deeds 
by a vendor from a vendee who 
has secured the greater part of the 
purchase-money to the vendor by 











Part XIJ.—Prioriry or MoRTGAGEES. 


8 Ch. App. 155. 


Consd. the. C 
App. Ti nsd. Hoath v. Crealoc 
0 


tnd. Be antirde ee ee ay f bee): 
589. Expld. Oliver +. Hinton, 
Taylor v. Russell, [1891] 1 Ch. 
”, Kyre (1862),1 De G. JIL & 

Elmes (1864), 33 L. J. Bey. 23. 

2110. -——.|—Where, by reason of the 
contemporaneous delivery of their mtge. deeds, 
two independent mtgees. are jointly seised of the 
legal estate, but one of them has received the title 
deeds without notice of the other’s title, while 
the other has neither claimed the deeds nor made 
any inquiry for them, the party holding the deeds 
is entitled in equity to priority over the other, 
whose gross negligence disentitles him from de- 
riving any benefit in equity from his legal title ; 
& this, though the negligence is not that of the 
mtgee. himself, but of his solr——Horcoop v. 
ERNEST (1865), 3 De G. J. & Sm. 116; 13 W. Rk. 
1004; 46K. R. 581, L. JJ. 

Annotations :—Refd. Berwick rv. Price, [1905] 1 Ch. 632. 

Mentd. Hopgood v. Parkin (1870), L. R. 11 Eq. 74. 

2111. ———.J|—A legal mtgee. had asked 
for the deeds which the mtgor., who was his solr., 
inade excuses for not giving to him. The mtgor. 
afterwards deposited the deeds with another 
mtgee. as security for money advanced without 
notice of the legal mtge. :—Held: in an action 
by the legal mtgee. for foreclosure, he had not. 
been guilty of fraud or negligence amounting to 
fraud, & he could not be postponed to the mtxee. 
by deposit by reason of anv negligence short of 
that.— MANNERS v. MEW (1885), 29 Ch. 1. 725; 
54 L. J Ch. 909; 531. T. 84; 17. L. 2. 42d. 
Annotations :-—Folld. Cottey «. National Trovineial Bank 

of England (1904), 20 T. L. Kk. 607. Consd. Walker v. 

Linom (1907), 51 Sol. Jo. 483. Refd. Furrand v. York- 

shire Banking Co. (18838), 40 Ch. I. 1823) Taylor or. 

London & County Banking Co., London & County Bank- 

ing Co. t. Nixon (1901), S41. T. 397, 

2112. ' . The owner of  Jeasehold 
premises charged them with the payment of cer- 
tain moneys to the Gi. & M. Bank & deposited the 
lease as security. He then mortgaged the pre- 
mises by sub-demise expressly subject to the 
bank’s charge. 
bank notice of his mtge. The mtgor. subsequently, 


k (1874), 10 
r 29 Ch. D. 725. 
Richards (1890), 45 Ch. D. 
gg 2 on Rela eid. 

: encraily, held. Cory 
Join. 149; Re Hughes, Er . 











The legal mitgee. did not ywive the | 


without the knowledge of the legal mtgee., paid | 


off the G. & M. Bank, obtained the lease from 
them, & deposited it with the deft. bank, who had 
no knowledge of the legal mtge., to secure moneys 
advanced by them. Jn an action by the exors. 
of the legal mtgee. to establish their priority over 
the deft. bank :—Held: the legal mtgee. had not. 
been guilty of any misconduct, negligence, or want 


of caution for which he could be held directly or - 


indirectly responsible; & nothing had happened 
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aan it has never yet been decided that. where a party 


so conveying has notice of an express prior trust 
or incumbrance, the purchaser can protect himself 
therefrom by means of the legal estate. 

Semble: such a decision would be contrary 
to the principles of this Court. 

(2) J., believing himself & three others to be 
entitled under a will to four-cighths of certain free- 
hold & copyhold estates, joined them in a mtge. 
of all his estate in the four-eighths to P. Sub- 
sequently it was discovered that the supposed 
last: will had been revoked by a later will, by which 
all the estates were devised to J. for life but 
subject to several annuities. with remainders 
over :—Held: although P. had acquired the legal 
estate in this one-eighth for valuable considera- 
tion, as it were, by accident, & without notice 
that the former will had been revoked. so that 
his conscience was not affected by any of the 
trusts to which, by the subsequent will, the estate 
was subjected, he must) hold) subject to those 
trusts, since the will by which they were created 
was the very instrument upon whieh his title to 
the legal estate depended. 

(3) Jn order to postpone any party to a cause 
in respect. of a prior mtge. or ineumbrance, on the 
ground that you have got the title deeds, it must 
be shown that vou have got. them through gross 
negligence on the part of the person you seek 
to postpone ; & the onus is on you of showing this. 

(4) To allow title deeds to remain with a party 
who, besides having a benelicial interest in the 
property, is also a trustee for others, not gross 
negligence ; for, qud trustee, he is the right person 
to hold them. 

(5) Vo allow them to remain with one of several 
tenants in common after he had mortgaged his 
share, not gross negligence, - CARTER (. CARTER 
(1857), 8K. A JL 6175 27 1. 3. Ch. 7450 80 1. 7. 
O.S. 340; 4 Jur. N.S. 685 OO Ie. 1256, 
Annotations s-- As to (1) Conad. Bates a. Johnson (1850), 

John. S045 Prossere, Hieo (ISO), 28 Boav. 658 > Wiikin- 

son ov, Castle (1868), 37 bE. J. Ch. 467. Refd. Young t. 

Young (1567), Lon ds Eq. 8013; Bailey vo. Barnes, [ES4] 

PCh. 25, ta te (2) Dbtd. Pilcher v, Rawlins (1872), 7 

Cho App. 2O0 > Mumford «. Stohwasser (1874), 22 W. i. 

ih. ats to (5) Refd, dee Palmer, Clarke o. Palmor (1882), 

S)oh. J. Ch. 634. Generdly, Refd. Meath ov. Crenlock 

(iStd), $1. TT. 650; Williams ve. Plackney (1807), 67 

L. J. Ch. St: Tayloroe. London & County Banking Co., 

London & County Banking Co. ew Nixon, ~RWOb) 2 Ch. 

231. Mentd. Hlackwood oo London Churtered Bank of 

Australia (a7), . Keo P.O. a. 

2114. Incumbrancer no primary right to call for 
title deeds.; -—-Trustees in trust to raise £35,000, 


‘grant an annuity secured by a term of years for 


-ynain in their hands. 


to take away or affect his orginal priority.-— | 


GRLERSON v. NATIONAL PROVINCIAL BANK OF 
ENGLAND, Lrp., [19138] 2 Ch. 18; 82 L. J. Ch. 
481; 108 L. T. 632; 29 T. L. R. 501; 57 Sol. 
Jo. 517. 

2113. - Onus of proof.;—(1) The 
authorities establish that a purchaser from a 
person in possession, purchasing without notice 


~~ er oo. 


HARPER v. FAULDER (1819), 
_ EK. RR. 656. 


of any prior charge or trust, & obtaining a cun- | 
veyance of the legal estate from a trustee of a. 
satisfied term, or a mtgee. whose mortgage Is | 


satisfied, will be protected in this ct. against a 


the party so conveying the legal estate have no 
notice of the prior trust or incumbrance. 


ee = nents tee he EEE eee emer eee ne 





giving him a mtge. on the property 
itself, when the vendor has full notice 
that the vendee is impecunious & a 
bad paymaster, & thereby the vendee 
is enabled to obtain a second imtge. 


a. 
on the property by deposit of the title the 


£9,000, part of the £55,000, & the tithe deeds re- 
They afterwards make a 
mtge. without informing the mtyee. of the first 
incumbrance: Held: the annuitant was not 
postponed to the second incumbrancer by reason 
that the trustees retained the title deeds.— 
4 Madd. 129; 56 


Annotations: - Apld. Hewitt. ¢. Loosomore (1851), 9 Hares 
$49. Dbtd. Layard v. Maud (1867), L. Re 4 Kg. 307. 


2115. -- Mortgagor in fiduciary position — 
Trustee. CARTER v. CARTER, No. 2115, ante. 
2116. 


Mortgagor a tenant in common. |-— 


~ CARTER 7. CARTER, No. 2115, ante. 
prior incumbrancer or cestui que trust, provided | 


1 


But | advance. — I. 


1 deeds, is gross & culpable negligence, | 
which postpones the priur mtgoe.: 
NANDA LAL Roy t. ABDUL AZIZ (1916), 
I. lL. HR. 43 Cale. 1052.—IND. 


——.) —-The mere possession of 
title deeds by ww second intgee., 


2117. Extent of postponement--.To party holding 
deeds—-To party inquiring as to deeds at time of 
mortgaged estates to M., & was 


een ee oe Ee cern Tere) = eeteae 


though w purchaser for value without 
notica, will not glivo him priority. 
There must bo some act or default of 
the first intgeve. to have this effect.—- 
SOMASUNDAHKA TAMBIMAN 1, SAKKARAIL 
Varran (13560), 4 Mad. 360.—IND. 
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Sect. 13.- lailure to gain or loss of priority: Sub- 
secl. 3, A. (ce) & (d).] 
2132. ——_..—HUDsTON v. 
ante. 


Vinky, No. 2023. 


(d) Negligence in Custody of Deeds. 


2133. Mere parting with deeds—Unaccompanied 
by fraud or gross negligence.]—Bill to charge a 
trustee, as having by delivering the title deeds to 
the tenant for life enabled him to make a mtge. 
of a settled estate as tenant in fee, dismissed ; 
the fraudulent purpose of enabling him to mtge. 
resting upon the evidence of a single witness, & 
being positively denied by the answer; as far as 
the allegations of the bill gave an opportunity of 
answering ; but without costs, on the ground of 
negligence ; & without prejudice to an action ; 
& with an option to pltf. to take an issue. 

The doctrine at last is, that the mere circum- 
stance of parting with the title deeds, unless there 
is fraud, concealment, or some such purpose, or 
some concurrence in such purpose or that gross 
negligence, that amounts to evidence of a fraudu- 
lent intention, is not of itself a sufficient ground 
to postpone the first mtgee. (LORD ELDON, C.).— 
IivaANs v. BICKNELL (1801), 6 Ves. 174; 31 BE. R. 
908, L. C. 

Annotations :—Consd. Hunt v. Klmes (No. 2) (1860), 28 
Beav. 631; Dowle v. Saunders (1864), 2 Hem. & M. 
242; Northern Counties of Hngland Fire Insce. ». 
Whipp (1884), 26 Ch. D. 482; Walker v. Linom, [1907] 
2 Ch. 104, Refd. Martinez v. Cooper (1826), 2 Russ. 
198; Wiseman v. Westland (1826), 1 Y. & J. 117: Hor- 
lock v. Priestley (1827), 2 Sim. 753 Jones v. Jones (1838), 
8 slm. 633; Farrow v, Itees (1840), 4 Beav. 18; Jones 
v. Smith (1841), 1 Hare, 43; West v. Reid (1843), 2 Hare, 
249; Allon v. Knight (1846), 5 Hare, 272; Hewitt v. 
Loosxemore (1851), 9 Hare, 449; Colyer v. Finch (1856), 
65H. L. Cus. 905; Slim_v. Croucher (1860), 1 De G. F. & 
J. 5183 Stackhouse v. Jersey (1861), 1 John. & H. 721; 
Sharples v Adams (1863), 32 Beav. 213; Re Tichener 
(1865), 35 Beav. 317; Lioyd v. Banks (1867), 15 W. lh. 
1006; Newton ». Newton (1868), L. R. 6 Eq. 135; 
Kamshire ». Bolton (1869), L. R. 8 Kq. 294; Keith v. 
Burrows (1876), 1 CG. BP. D. 7223 Manners v. Mew, (1885), 
29 Ch. 1). 725; Low », Bouverie, [1891] 3 Ch. 82; Taylor 
ae Russell, [1891] 1 Ch, 8: He Ingham, Jones v. Ingham, 
11893) 1 Ch. 352. Mentd. Burrowes ». Lock (1805), 10 
Vos. 470; Clifford ». Brooke (1806), 13 Ves. 131; Harri- 
son @, Gardner (1817), 2 Madd. 198 ; Hallv. Maltby (1819), 
6 Price, 2403 Dearle v, Hall (1828), 3 Kuss. 1; Adamson 
”. Kvitt (1830), 2 Russ. & M. 66; Dryden v. Frost (1837), 
1 Jur, 330; Attwood ». Small (1838), 6 Cl. & Fin. 232; 
Moux v. Boll (1841), 1 Hare, 78; Gibson v. D’Hste (1843), 
2¥.& C. Ch, Cas, $42 5 Stevens v. Stevens (1845), 2 Coll. 
20 | Blair v. Bromley (1847), 2 Ph. 3543 Ingram v. Thorp 
(1848), 7 Haro, 67; Phillipson vw. Gatty, Gatty v. Phillip- 
Kon (1848), 7 Hare, 516; Wilson ». Short (1848), 6 Hare, 
$66; Monoy vw Jordan (1852), 2'Do G. M. & G. 318; 
Jorden v. Money (1854), 5 H. L. Cas. 185; Hutton v. 
Rossiter (1855), 7 De G. M. & G. 9; Re Overend, Gurney, 
hr p. Oakes & Pook (1867), L. R. 3 Eq. 576; Clark v. 
Hosking (1868), 37 L. J. Ch. 561; Hill v. Lane (1870), 
L. RR. 11 Kq. 215; Hunter *. Walters, Curling ». Walters, 
Darnoll +. Hunter (1871), 20 W. R. 218; Schroeder v. 
Mend] (1877), 37 L. T. 452; Moore v. Knight (1890), 
63 L. ‘T. 831; Broeklesby v. Temperance Bidg. Soc., 
11895) A. C. 173; Exploring Land & Minerals Co. v. 
Kolckmann (1904), 94 L. T. 234; Nocton v. Ashburton, 
11914] A. C. 932. 


2134, —--— ——-.]-—Qu.: where a mtgee. has 
without fraud or gross neglect parted with the 
possession of title deeds, which are deposited with 
another person equally innocent, whether the ct. 
will take the possession from him. 

_ JT concur entirely in the opinion, that) Messrs. 
Meux & Co. would not lose their priority unless 
by fraud or gross negligence, & that there is 
nothing in this case to indicate a waiver of their 
lien (LORD IipoN, C.).—Re Foot, Ex p. Caw- 
THORNE (1822), 1 GI). & J. 240. L. C. 

Annotation :—~ Refd. Jones v. Jones (1837), 8 Sim. 633. 

_ 2185, —--.. - --—-.]—Certain stock, of which A., 
B., C., & D. were trustees, was sold out, & the pro- 
ceeds lent to C. & D., upon the security of the title 
deeds of property belonging to C. & T., as tenants 


MorTGAGE. 


in common, the deposit being accompanied by a 
memorandum of agreement to execute a _ legal 
mtge. C. having obtained the deeds from B., in 
whose custody they were deposited, made a second 
equitable mtge. of his moiety to S., who, at the 
time of taking his security, had no notice of the 
prior charge. C. became bkpt., & the security 
being insufficient, S., who had then notice of the 
prior charge, took a conveyance, under the bkpcy., 
of C.’s moiety, in satisfaction of his charge. On 
bill by A. against B., D., C. being dead, the cestuis 
que trust of the stock, & the second mtgee., claim- 
ing to have his charge satisfied in priority to S.: 
—Held: (1) the acquisition by S. of the legal 
estate would not alter the relative position of the 
incumbrancers, the conveyance being taken from 
the assignees of C., after notice of the express 
trusts with which it was affected in his hands ; 
(2) the allowing the mtgor. to have possession of 
the title deeds was not of itself fraudulent so as to 
postpone the first mtgee.—ALLEN v. KNIGHT 
(1847), 16 L. J. Ch. 3703; 11 Jur. 527, L. C. 
Annotations :—<As to (1) Apld. Hewitt v. Loosemore (1851), 
21L. J. Ch. 69. Distd. Bates v. Johnson (1859), John. 

304. Apld. Munford v. Stohwasser (1874), L. R. 18 Eq. 

556. Refd. Worthington v. Morgan (1849), 16 Sim. 547 ; 

Carter ». Carter (1857), 3 K. & J. 617; Taylor v. London 

& County Banking Co., London & County Banking Co. 

v. Nixon, [1901] 2 Ch. 231. 48 to (2) Consd. Rice +. 

Rice (1854), 2 Drew. 73; Carter v. Carter (1857), 3 K. 

& J. 617; Hunter v. Walters, Curling v. Walters, Darnell 

® Hunter (1870), I. R. 11 Kq. 292. Refd. Colyer v. 

Finch (1856), 5 H. L. Cas. 905. 

2136. —— ---—.]+To postpone a first mtgee. on 
the ground of his leaving the title deeds in the 
hands of the mtgor., there must be a distinct, 
voluntary & unjustifiable concurrence on the part 
of the mtgee. in the mtgor.’s retaining them. 

S., seised in fee of an estate subject to 
an outstanding term, executed a mtge. of same 
to I. H., a solr., who was employed for both 
parties, handed over to the mtgee. certain docu- 
ments, representing them to be title deeds, but 
which turned out not to be the case. The mtgor. 
subsequently sold the estate to C. without notice 
of the prior incumbrance :—Held: IT. was not 
guilty of such negligence in respect to leaving 
the title deeds in the possession of the mtgor. so 
as to deprive him of his security.—CoLYER v. 
FincH (1856), 5 H. L. Cas. 905; 26 lL. J. Ch. 65 5; 
28 L. T. O. S. 27; 3 Jur. N.S. 25, H. Lo; affg. 
S. C. sub nom. Fincu v. SHAW, COLYER v. FINCH 
(1854), 19 Beav. 500. 


Annotations :—Apld. Carter v. Carter (1857), 3 K. & J. 617. 
Consd. Hipkins v. Amery (1860), 2 Giff. 292. Apld. Hunt 
v. Klmes (1860), 2 De G. F. & J. 578; Dixon v. Muckleston 
(1872), 8 Ch. App. 155. Expld. Northern Counties of 
England Fire lnsce. v. Whipp (1884), 26 Ch. D. 482. 
Refd. Perry Herrick ». Attwood (1857), 2 De G. & J. 21; 
Phillips v. Phillips (1861), 4 De G. F. & J. 208 ; Hooper t. 
Gumm, McLellan ». Gumm (1865), 13 L. T. 187; Thorpe 
v. Holdsworth (1868), L. R.7 Eq. 139; Hunter v. Walters, 
Curling ». Walters, Darnell v. Hunter (1870), L. R. 11 Eq. 
292; Heath v. Crealock (1873), L. R. 18 Kq. 215; KR. v. 
Shropshire Union Co. (1873), L. R. 8 Q. B. 420 5 Corser t. 
Cartwright (1875), L. RK. 7H. L. 731: Heath v. Pugh 
(1881), 6 Q. B. D. 345; Re Hawthorne, Grahain v. Massey 
(1883), 23 Ch. D. 743; Manners rt. Mew (1885), 29 Ch. D. 
725; Taylor v. Iussell, (1891) 1 Ch. 8; Re Rebbeck, 
Bennett v. Rebbeck (1894), 63 L. J. Ch..596 ; Fte Henson, 
Chester v. Henson, [1908] 2 Ch. 356. Mentd. Thompson 
v. Finch (1856), 8 De G. M. & G. 560; Wilkinson t. 
Castle (1868), 37 L. J. Ch. 467; Re Venn & Furzo's 
Contract, [1894] 2 Ch. 101. 

2137. .i—The ct. will not postpone a 
legal mtgee. to & subsequent equitable mtgee. on 
the ground of any mere carelessness or want of 
prudence on the part of the legal mtgee.—GARSIDE 
v. LIVERPOOL RAILWAY PERMANENT BENEFIT 
BUILDING SOCIETY (1897), 13 T. L. R. 189, C. A. 

2138. Delivery to solicitor of mortgagee—Frau- 
dulent conduct of solicitor.|——A solr. took a mtge. 
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in fee from a client, & entered into i 

the mtged. premises. He afterwards gener iene 

the mtge. of another client, & delivered to him the 

title deeds, but remained in possession as the visible 
owner of the property, paying interest on the 
mtge. money to the transferee. Afterwards ‘in 

Jan. 1841, the transferee, upon the application 

of the solr., delivered to him the title deeds cxce t 

the deeds of transfer, for the purpose of nEStiatial 

an abstract for a proposed purchaser of the ratate. 

The purchase was delayed some time, in conse- 

quence of a defect of title, but was completed in 

May, 1841, when the purchase-money was paid 

to the solr., & the title deeds, with the exception 

before mentioned, were delivered to the purchaser 
who was let into possession, without notice of the 
transferee’s title. In July, 1842, the solr. ab- 
sconded, & then, for the first time, the purchaser 
had notice of the transferce’s title :—Held : if the 
transferee had not, before July, 1842, notice of 
the payment of the purchase-money to the solr. 

& had not authorised or assented to such pay- 

ment, he was not to be postponed to the purchaser. 

—STEVENS 1. STEVENS (1845), 2 Coll. 203; 1 

7 - ce ; 4L. T. 0.8. 491; 9 Jur 0843 63 

4 

2139. ——— -|—Pltfs. were trustees of a 
settlement, under which H. was tenant. for life. 
P. was their solr. P.. having trust. funds in hand, 
arranged with H. that a certain sum should be 
invested on a mtge. PP. advanced the money in 
his own name but entered it in his firm’s books as a 
Joan on behalf of the trust & treated it as such in 
correspondence with H. Plitfs. were not told of 
the investment. P. fraudulently deposited the 
mtge. with defts. to secure a debt of his firm, 
defts. taking bond fide:—Held: though pltfs. 
could not delegate their trust so as to constitute 
H. their agent. to authorise the investment, & 
although P. did not hold the fund in trust. for 
investment on any specific security, pltfs. were 
entitled to priority over defts.—-HARTOPP tv. 
HUSKISSON (1886), 55 lL. T. 

2140. Mortgagee temporarily parting with deeds 
to mortgagor—Reasonable purpose— Exhibition of 
Jease.]|— PETER tv. RUSSELL (1716), Gilb, Ch. 122 ; 
2 Vern. 726; 25 KB. RR. 85, L. C. 

Annotations :-—Distd. Layard v. Maud (1867), L. RR. 4 Ea. 
397. Consd. Northern Counties of England Fire Insce, 
®. Whipp (1884), 26 Ch. D. 482. efd. Evans rv. Bicknell 
(1801), 6 Ves, 174. Mentd. Kyall. Rolle (174%), 1 Atk. 
165; Beckett v. Cordley (1784), 1 Bro. C. C. 353 5 Love- 
ridge rv. Cooper (1823), 2 I. J. O. S. Ch. 75. 

2141. .}—A mtgee, of a leasehold 
house gave up the indenture of lease to his mtgor., 
in order that it might) be shown to an intending 
purchaser, who wished to sec what the covenants 
in it were; the mtgor. concealed from the pur- 
chaser the fact of the existence of an incumbrance 
on the property, & produced the lease to him, & 
left it in his possession ; within a week afterwards, 
the purchaser accepted a conveyance, paid his 
purchase-money, & took possession of the 
without any notice of the existence of the mtge. ; 
but the soir. of the mtgee. deposed, that, In an 
interview which he had had before the completion 
of the purchase with the solr. of the purchaser, 
he had informed the latter that a client of his was 
to receive a considerable sum out of the purchase- 
money, & had requested to have notice of the time 
when the money was to be paid; &, though the 
solr. of the purchaser denied that any such inter- 
view had taken place, before the completion of the 
purchase, a jury gave a verdict in favour of the 
statement made on that point by the solr. of the 
mtgee.:—Held: the mtgee. was not to be post- 
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poned to the purchaser.—MARTINEZ v. COOPER 
(1826), 2 Russ. 198; 38 E. R. 309, L. C. 
<innotations :—~Distd. Dowle r. Saunders (1864), 2 Hem. & M. 

242. Consd. Northern Counties of England Fire Insoe. 

t. Whipp (1884), 26 Ch. D. 4x2. Refid. Jones v, Jones 

(1837), 8 Sim. 633; Hewitt ¢. Loosemore (1851), 9 Hare, 

449; Brocklesby ¢. Temperance Bldg. Soc., [1895] A. C. 

173.’ Mentd, Gordon v. Horsfall (1846), 5 Moo. P. C. C. 

393; National Bank of Australasia v. United Hand-in- 

Hand & Band of Hope Co. (1879), 4 App. Cas. 391. 

2142, Sale by mortgagor—Mortgagee having 
no notice of fraud.|I— Where a mtgee. not in posses- 
sion lent. the title deeds to the mtgor., who thereby 
was enabled to effect a sale to the occupier of the 
mtged. premises :—Held: the mtgee. having no 
notice of the fraud, & not having any reason to 
suppose the lessee to be anything more than an 
ordinary tenant, an injunction to stay an action 
of ejectment. by the mtgee. was refused.—TEM- 
PERLEY vt. RAPER (1847), 0 L. T. O. S. S11. 

2143. --——- Purported return of same deeds— 
Different deeds in fact returned.]-—Under the will 
of a mtgee. of two leaschold properties, who died 
in 1880, A. & B. were exors, & joint devisees & 
legatees of trust & mtge. estates, & A. was entitled 
to a life interest. in all testator’s own pron 
with remainder to B. In 1884 the mtyor. told 
A., who had possession of the title deeds of the 
miged. property, & was pressing for repayment. of 
the mtge. debt, that he could not. borrow the money 
to pay it. off unless the title decds were sent to him 5 
& A., without. B.’s knowledge, sent the mtgor. a 
parce] containing the title deeds, which consisted 
of two assignments & one mityge., in order to 
enable him to raise money to pay off the mtge. 
debt or part of it. The mtyor., did not pay off 
any part. of the mtye. debt, but. after some time 
he returned to A. a parce! which was supposed to 
contain the deeds. 

After A. death in 1890 it was found that the 
parcel returned contained the mitge. deed only, & 
that. the mitgor, had purported to exccute a legal 
mtge. in favour of a bank, to secure money lent 
to him by them without notice of the existing 
mitge., & had handed over the two assignments to 
them. 

In an action for the administration of the 
mitygor.’s estate :—Held: (1) whatever rights the 
bank might have had against A., the acts of A. 
did not. preclude B. from setting up his legal 
title as surviving exor., & devisee & legatee of the 
mtye. estate of testator, & B. was entitled to 
priority over the bank in respect of the mtge. of 
18703 (2) the bank must. deliver up to B., as the 
surviving exor. & legal owner of the mtged. 
property, the title deeds in their possession.— 
Re INGuam, JONES v. INGHAM, [1893] 1 Ch. 352 ; 
62 1. 3. Ch. 1003 68 L. T. 1523; 41 W. BR. 2385 3 
37 Sol. Jo. 803 3 RR. 126. 

2144, -—--— Mortgagee gullty of laches—-Loan of 
deeds forgotten.|-—Vitf., mtgee. of a policy of life 
insurance, handed jt. to the mtgor. for a particular 
On pitf. demanding it back from time 
to time, the mtgor. made excuses for not doing #0 ; 
& pitf. then forgot that it had not been returned. 
Afterwards the mtgor. deposited the policy with 
defts. to secure an advance. Pitf. gave notice 
of his interest to the insurance co. before defte. :— 
Held: pltf. was entitled to the policy as against 
defts., & the conduct of pltf. had not been such as 
to estop him from asserting his claim against 
defts.—HALL v. WEST END ADVANCE Co., Lrpb. 
(1883), Cab. & El. 161. 

2145. To enable mortgagor to raise money 
—Lender not informed of prior mortgage.j|—A. 
voluntarily gave to his sisters a mtge. to secure 

It 
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Sect. 13.—Failure to gain or loss of priority: Sub- 
sect. 3, A. (d), & B. (a).] 


an antecedent debt. The sisters allowed him to 
retain the title deeds, that he might be enabled to 
give a first mtge. to secure another debt, for which 
he was being sued by B. A. deposited the deeds 
with B. to secure that debt & afterwards, without 
B.’s concurrence, got possession of them & mort- 
gaged the estate to pltfs. for a considerably larger 
sum, & delivered the title deeds to them, they 
having no notice of the mtge. to the sisters :— 
Held: the mtge. to the sisters must be postponed 
to that of pltfs., for that the sisters, having, with 
a view to A.’s raising a certain sum in priority to 
their mtge., put it into his power to represent 
himself as unincumbered owner, could not, as 
against pltfs., who advanced money on the faith 
of A.’s possession of the deeds, complain that A. 
had raised more than was agreed upon.—PERRY 
HERRICK v. ATTWOOD (1857), 2 De G. & J. 21; 
27 L. J. Ch. 121; 30 L. T. O. S. 267; 11 Jur. N.S. 
101; 6 W. R. 204; 44 EB. 1. 895, L. C. 


Annotations :-—Extd. Lloyd v. Attwood (1859), 3 De G. & J. 
614. Distd. Cory v. Eyre (1863), 1 De G. J. & Sm. 149. 
Folld. Jones v. Rhind, Rhind v. Jones (1869), 17 W. RB. 
1091. Apld. Briggs «. Jones (1870), L. KR. 10 Eq. 92. 
Consd. Hunter v. Walters, Curling v. Walters, Darnell v. 
Hunter (1870), L. R. 11 Eq. 292. Distd. ox v. Hawks, 
Hawks v. Fox (1879), 13 Ch. 1. 822. Folld. Clarke v. 
Palmer (1882), 21 Ch. D. 124. Expld. Northern Counties 
of England Fire Insce. v. Whipp (1884), 26 Ch. D. 482. 

istd. Manners v. Mew (1885), 29 Ch. D. 725; National 
Provincial Bank of Englund v. Jackson (1886), 33 Ch. D. 
. Apprvd. Brocklesby v. Temperance Permanent Bldg. 
Soc., [1895] A. C. 173. Apld. Lloyds Bank v. Bullock, 

[1896] 2 Ch. 192; Re Castel] & Brown, Roper v. Castell & 

Brown, ({1898] 1 Ch. 315; Rimmer v. Webster, [1902] 2 

Ch. 163. Refd. Shropshire Union Rys. v. R. (1875), 

L. R. 7 H. L. 496; Re Ingham, Jones v. Ingham, [1893] 

1 Ch. 352; Brown v. Stedinan (1896), 44 W. RK. 458; 

Weat, vw. Williams, [1898] 1 Ch. 488; Powell v. Browne 

(1807 »97 L. T. 8543; Fry v. Smollic, [1912] 3 K. B. 282. 
entd. Freeman v. Pope (1870), 23 L. I. 208; Truman v. 

Attenborough (1910), 103 L. T. 218; Lloyds Bank v. 

Swiss Bankverein, Union of London & Smith's Bank »v. 

Swiss Bankvercin (1912), 107 L. T. 309; London Joint 

Stock Bank ». Macmillan & Arthur, [1918] A. C. 777; 

Jones v. Waring & Gillow, [1926] A. C. 670. 


2146. .|—L., a mtgee. of lease- 
hold property, lent the lease to the mntgor. for the 
purpose of raising money upon it, but at the same 
time told the mtgor. to inform the person from 
whom he proposed to borrow the money that B. 
had a prior charge. The mtgor. borrowed money 
from his bankers upon the security of a deposit 
of the lease without giving them notice of B.’s 
mtge. :—Held: B.'s mtge. must be postponed to 
that of the bankers.—Bricas v. JONES (1870), 
L. R. 10 Eq. 92; 23 L. T. 212. 

Annotations :—Distd. Northern Counties of England Fire 
Insee. v. Whipp (1884), 26 Ch. D. 482; Manners v. Mew 
(1885), 29 Ch. D. 725. Apld. Brocklesby v. ‘Temperance 
Permanent Bldg. ieee tue te 3 Ch. 130; Re Castell & 


HKrown, Koper v. Castell & Brown, [1898] 1 Ch. 315. 
Refd. Ite Ingham, Jones v. Ingham, [1893] 1 Ch. 352. 























2147, Fraud.|—-W ALDY v. GRAY, 
No. 2072, ante. 
2148, —— Security represented as first 


estate—Mortgagor acting as agent for mortgagee.| 
—NORTHERN COUNTIES OF ENGLAND FIRE INSUR- 
ANCE Co. v. Wiper, Mo. 2088, ante. 


2149. Within stated limit—Limit im- 
posed exceeded.|—The mtgee. of land, having 
deposited the title deeds with a bank for an 
advance, & being desirous of obtaining a larger 
advance, gave, on two consecutive days, two 
written authorities to his son, to receive the deeds 
on payment of the amount due to the bank. The 
first authority was in general terms, but in the 
second authority he specified the bank which had 
agreed to make the larger loan & directed payment 
to be made to that bank. The son, by means of 
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the first authority, obtained possession of the 
deeds, & procured from a different bank than the 
one specified in the second authority a loan largely 
in excess of the amount authorised by his father, 
paid his father the additional amount which he 
was instructed to raise, & kept the balance. 
Subsequently, as the bank pressed for payment, 
the son forged a transfer of mtge. from his father 
to himself, & having obtained an assignment of 
the equity of redemption, sold the land to resp. 
societies, who paid off the bank :—Held: applt., 
having entrusted his son with the control of the 
deeds for the purpose of raising money, could only 
redeem the property upon payment of the whole 
amount advanced by resps. for the purpose of 
paying off the bank.— _ BROCKLESBY v. TEMPERANCE 
PERMANENT BUILDING SOcIErty, [1895] A. C. 173 ; 
64 L. J. Ch. 483; 72 L. T. 477; 59 J. P. 676; 
te Rh. 606; 11 T. L. R. 297; 11 R. 159, 
Annotations :—Apld. Lloyds Bank v. Bullock, [1896] 2 Ch- 

192; Rimmer v». Webster, [1902] 2 Ch. 163; Lloyd’s 

Bank v. Cooke, (1907] 1 K. B. 7943; Fry v. Smellie, [1912] 

3 K. B. 282. Refd. Lloyd v. Grace, Smith, [1911] 2 K. B. 

489. Mentd. Farquharson v. g, (1902] A. C. 325; 
Herdman v. Wheeler, [1902] 1 K. B. 361; Jared v. Walke 
(1902), 18 T. L. R. 569; Thurstan v. Nottingham Perma- 

nent Benefit Bldg. Soc., [1902] 1 Ch. 1; Truman ». 

Attenborough (1910), 103 L. T. 218 ; London Joint Stock 

Bank v. Macmillan & Arthur, [1918] A. C. 777; Jones v. 

Waring & Gillow, [1926] A. C. 670. 

2150. Deeds delivered to agent for sale—Deposit 
by agent on own behalf.|—H. delivered to a stock- 
broker a mtge. bond for £2,000 with instructions 
to sell it. The bond was one of a series issued by 
the Tyne Improvement Comrs. under a private 
Act which incorporated the Commissioners Clauses 
Act, 1847 (c. 16). That Act requires that all 
transfers of mtges. should be registered. Induced 
by the false representations of the broker, lt. 
executed two deeds of transfer, by which the mtge. 
bond was transferred to the broker in two portions 
of £1,500 & £500 respectively. These transfers 
were in a form prescribed by the schedule to the 
Commissioners Clauses Act, 1847 (c. 16), & were 
expressed to be made in consideration of £1,500 & 
£500 respectively paid by the broker to Rk. They 
were duly registered. The broker borrowed 
£1,000 from deft. W. & exccuted a formal sub- 
mtge. of the bond to him, producing the transfers 
as proof of title. This mtge. was not registered. 
The broker had applied the money to his own usc 
& absconded. This action was brought by Rh. 
for retransfer of the bond free from the mtge. to 
W. :—Held: where an owner of property gives 
all the indicia of title to another person with the 
intention that he should deal with the property, 
the principles of agency apply, & any limit which 
he has imposed on his agent’s dealing cannot be 
enforced against an innocent purchaser or mtgee. 
from the agent, who has no notice of the limit. 

The statement in a transfer of mtge. made in a 
form prescribed by statute, that the mtge. is 
transferred in consideration of £—— paid by A. to 
B., without any express receipt clause, is sufficient 
to create this estoppel.— RIMMER v. WEBSTER, 
(1902] 2 Ch. 163; 71 L. J. Ch. 561; 86 L. T. 491 ; 
50 W. R. 5617; 18 T. L. R. 548. 


nnotati :-—Distd. Bu v. Constantine, [1908] 2 K. B. 
sant ys Apld. Fry v. Smellie, [1912] 3 K. B. 282. Refd. 
Weiner v. Gill, Same v. Smith, [1906] 2 K. B. 574; Truman 
v. Attenborough (1910), 103 L. T. 218; Lloyd v. Grace, 
Smith, [1911] 2 K. B. 489. Mentd. Lloyds Bank v. Swiss 
Bankverein, Union of London & Smith’s Bank v. Swiss 
Bankverein (1912), 107 L. T. 309. 


2151. Evidence of assistance in or connivance 
against 


at fraud— As equitable mortgagee.) — 
NORTHERN COUNTIES OF ENGLAND FIRE INSUR- 
ANCE Co. v. WHIPP, No. 2088, anie 
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B. Po ; ° 

sated of Equitable Mortgagees. deeds creating a term, accompanied by a declara- 
avlure to obtain Deeds. tion of the trust of it in favour of a second incume 
2152. Whether possession gives priority.|—- | brancer without notice of the prior mtge., held to 
Where there is a subsequent mtgee. without | sive him an advantage over the first incumbrancer, 

notice, who has possession of the title deeds, the | Which a ct. of equity would not deprive him of. 
first mtgee. shall not compel a delivery of the The person claiming under such second in- 
writings from him without paying him his mtge. | Cumbrancer, upon purchasing the equity of 
money.—HEaD v., _EGERTON (1734), 3 P. Wms. | redemption from the mtgor., was held not to have 
280 ; 24 E. R. 1065, L. C. relinquished such advantages by having cove- 
Annotations :—Distd. Harrington v. Price (1832), 3 B. & Ad. | Banted to retain part of the purchase-money to 
Ai ee onsd. oteux v. Be (1841) 1 Hare, 73. Folld. | redeem the prior mtge., as it was also agreed that 
Hones Welt oon Ue, 7 Eq. 139. Consd. | he might use the money adversely in case he could 

\ ng v. Walters, Darnell v. Hunter . : 
(1870), L. KR. 11 Kq. 292; ‘Re Russeli Road Purchase. | Ot adjust. the matter amicably.—STANHOPE v. 
moneys (1871), L. KR. 12 Kq. 78; Heath v. Crealock (1873), | VERNEY (EARL) (1761), 2 Eden, 81; 28 E. R. 
- R. 18 Eq. 215; Manners v. Mew (1885), 29 Ch. D. 725. | 898. LE. 

ON RN Rolle ie, ei ree foL see eo Awnolalions’s Distd. Wilmot. r. Pike (1845), 5 Hare, 14 
ad (1867), 36 bed Che Geb Vo © B- | Gonsd. Kico v. Rive (1833), 2 Drew.73,. Distd. Coty 0. 
a 


79; Layard v. Maud (1867), 36 L. J. Ch. 669. L UNG2), 1 Te G. dk rib. Bald Daas 
aaa E f cyre (1862), oG@. J. & Sm. ; » Dearlo v. 
2153. |] A second mtgee., who takes an (1828), 3 Rus 1; Poaxe ®. Jackson (1868), 3 Ch. App. 


assignment of a term to attend the inheritance, 578, n.; Keato er. Phillips (I8SSL), 18 Ch. 1D. 560; Taylor 
& has all the title deeds, may recover in ejectment tr. London & County Banking Co., London & County 
against the first mtgee., not having had notice Ranking Co. ¢. Nixon, [1901] 2 Ch. 231. 

of such prior mtge.-—CGOoopTITLE d. Norris. v. 2158. -—- Estate of mortgagor charged with 
MoRGAN (1787), 1 Term Rep. 755; 99 E. R. 1360. eee & portions.'—Farrow t. ReEES, No, 2106, 
Annotations :-— .P . Fluitt ( ‘ | $gp, | le. 

Dbid. fivans v- ibicunell (isbl) 6 Vex” 17 Overd; | 2158. —— Fraud of mortgagor on first. mort- 
gagee.!—A subsequent mtgee. acquiring title by a 
deposit of the tithe deed & memorandum of mtge. 
through a fraud of the mtgor. upon the first mtgee., 
does not thereby acquire a prior charge to that of 
the first) mtgee., though he should have advanced 
his money without) notice of such first mtge. ; 
& his mtge. deed bears date prior to the date of 
the first. mtge., & was wholly ignorant of the fraud 
comunitted. 

The principle upon which all decisions are made 
in respect to mtges. is that as between the mtgor. 
& mipee,, that the mitgee. carries the mtgor.’s 
entire interest, subject. only to the rights of prior 
incumbrancers (WIGRAM, V.-C.).- - FRASER 0. 
PoWELL (1846), 8 L. TT. O. S. 154. 
| 2160. —-— Possession through breach of trust.|--—- 
| Cory vr. Eyre (1863), 1 De G. J. & Sm. 1403) 46 
i. OR. 58, LL. Jd. 


Annotations :-~-Distd. Perrin e. Burbey, (1860) W. N. 160. 
Expld. Hunter v. Walters, Curling v. Waltors, Darnell v. 
Hunter (1870), L. KR. otk Eq. 2i. Oonsd. Dixon . 
Muckleston (1872), 8 Ch. App. 155. Apprvd. Shropshire 
Union Rys. & Canale Co. HR. (1875), Le HT OL a. 406. 
Apld. Bradicy v. Riches (1878), 9 Ch. D2. 180; Jée Vornon, 
BHwens (1886), 33 Ch. 1), 402; Carritt oo Koal & Porsonal 
Advance Co. (1859), 68 L. J. Ch. Gs4. Consd. Taylor +. 
Russell, [1891] 1 Ch. &;3) Taylor v. London & County 
Banking Co., London & County Banking Co. o. Nixon, 
(1901) 2 Ch. 231. Distd. Walker v. Linom, (1907) 2 Ch. 
104. Refd. Allan v. Seott (1865), 12 L. T. 4405 LI v, 
Peters, (1918) 2 Ch. 273. 

ae ; 17 W. R. 304, . ee eee rT | 2161. Sufficiency of failure to affect priority— 

«ill 1 } oe ) 4 - LS Cv. Te : » dienes: oge age ore } 
ore tT 351. ne (a) Consd. Heath vo. Crealock (1873), | Fraud or gross negligence.) Mtgec. of a reversion, 
L. R. 18 Eq. 215; Taylor v. Russel), (1891) 1 Ch. &, not having the title decds, shall not be postponed 

Refd. Re Russell Road Purchase-moneys (1871), 1. 1. 12 to another mtgee., whose mtge. was made after 








H 
Bailey v. Fermor (1821), 9 Price, 262. Consd. Right d. | 
Jefferys v. Bucknell (1831), 2 B. & Ad. 278. Refd. | 
Dryden v. Frost (1837), 1 Jur. 330; Jones «. Jones (1838), 
8 Sun. 633 ; Cooper r, Emery (1840), 10 Sim. 609. entd. 
doe d. Courtail v. Thoinas (1829), 9 B. & C. 2s. 

2154, ——.]—T. being the equitable owner of a 
moiety in lands, under the will of a testator who 
had, in 1806, purchased the entirety, in 1812 
conveyed the moiety upon trust: to pay an annuity, 
&, subject thereto, for himself in fee. In 1823, 
he purchased the legal fee simple in the second 
moiety. By a settlement in 1825 he charged the 
two moieties with a sum to be raised at his death. 
In 1830 he again mortgaged the first moicty only, 
& he, or his solr., who was also a trustee of the 
settlement, deposited with the second mtgec. 
the purchase deeds of 1806, & the deeds of charge 
of 1812. In 1832 the second mtgee. first had 
notice of the settlement, & in 1835 she bought. in 
the annuity. The annuitant died in 1837. In 
1851 the trustee of the settlement died. Since 
1832 the second mtgee. had been in possession, 
I’. died in 1866 :—Held: (1) a title by adverse | 
possession had not been acquired by the second 








mtgee.; (2) the second mtgee. had not, by pur- 
chase of the annuity, acquired priority over the 
first mtgee.; (3) possession of the title decds did 
not give the second mtgee. priority.--THORPE v. 
HOLDSWORTH (1868), L. RK. 7 Ky. 139; 38 L. J. Ch. 


aa 78; Union Bank of London v Kent (1888), 39 Ch. De | itor, came into possession, who has the title 
paper __ pp — RBEY S691 W. ON. deeds ; there being neither fraud nor gross 
aa 2 aa beers negligence.—TOURLE v. RAND (1789), 2 Bro. C. C. 
, * . & A e ‘ 
on. -— ter vr. Walters, Curling vr. Walters, 650; 20 I. R. 360, lL. C. 
Annotatio :—Folld. Hunter t Oe renee Gates ai, 


: or (1870), L. Re 1) Bq. 292. 
2156 = othe poeeeeaion of the title decds Mentd. Loveridge v. Couper (1823), 2 1. J. O. 8. Ch. 75. 
2162. J—Indenture of lease from A. to 


by th itable incumbrancer, without any 
default on the part of the person who has con- | HK. for twenty-one years, at a rent of £50. B. by 
indenture assigned the lcase to C., to secure santa 
N 











tract hase, does not give the former any ' 
chat rae pect over the latter, or to require the | previously advanced to him by C., great part of whic 


latter to redeem him, or be foreclosed.—FLINN tv. | was laid out by B. in repairing & improving the 
PoUNTAIN (1889), 58 L. J. Ch. 389; 60 L. T. 484; | premises demised. C. registered the assignment, 
37 W. RB. 443. ut did not take the indenture of lease from B. 

2157. Accompanying declaration of trust | B. afterwards gave up the indenture to A., in 
in favour of incumbrancer.}|—The custody of the | consideration of receiving a further advance from 
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Sect. 13.—Failure to poe or loss of priority: Sub: 
sect. 3, B. (a) d& (b), & C.) 

him of £200, to be laid out in further improve- 
ments; & A. granted him a new lease, at an 
increased rent of £70 a year. B. afterwards again 
gave up that lease, on having another advance 
made to him of £200 more by A., & took a third 
lease from him, at a rent of £90 :—Held: plté., 
having recovered a verdict in action of trover, 
against the lessor & his attorney, for the original 
lease, ©. was not, under the circumstances, pre- 
cluded by the neglect to take from B. the indenture 
of lease, from availing himself of the assignment 
against A. Therefore a rule to show cause, 
obtained on the ground of plitf. having, by leaving 
the indenture in the possession of the mtgor., 
enabled him to practise a fraud, on the authority 
of Goodltitle d. Norris v. Morgan, No. 2153, ante, 
was discharged. 

The jury have found that there was no culpable 
neglect on his [pltf.’s] part so as to deprive him 
of the security advanced (GRAHAM, B.).—BAILEY 
v. FERMOK (182)), 9 Price, 262; 147 E. BR. 87. 

2168. -|—L., a solr., who was a mtgee. 
of land subject to a prior legal mtge., assigned his 
mtge. debt as a security to pltf. L. afew months 
after joined with the mtgor. & the first mtgee. in 
conveying the land to deft. Deft.’s conveyance 
recited L.’s mtge., but made no mention of the 
assignment of it to pltf. Deft. employed no solr. 
in the transaction other than L., & did not insist 
upon the production of L.’s mtge. deed, which 
was than in pltf.’s possession :—Held: deft.’s 
omission to insist upon the production of 1..’s 
mtge. decd was culpable negligence, & he 
took the estate subject to pltf.’s security ; also, 
1., must be treated as the solr. of deft. in the 
transaction, & deft. therefore took with construc- 
tive notice of pltf.’s interest ; also, the fraud of 
the solr. in not informing his client) of what he 
himself knew, did not prevent his knowledge 
being notice to his client.—ATTERBURY v. WALLIS 
(1856), 8 De G. M. & G. 454; 25 L. J. Ch. 702; 
27 L. T. O. S. 301; 2 Jur. N.S. 1177; 4 W. R. 
734; 44 4. BR. 465, L. JI. 

Annotations :—Consd. Waldy v. Gray (1875), L. R. 20 Kq. 
238. Apld. Berwick v. Price, [1905] 1 Ch. 632. Ref. 
Rolland v», Hart (1871), 6 Ch. App. 678. 

2164. ——.]—A. having contracted to 
purchase an advowson, borrowed from B. £2,500, 
& covenantced with him to pay for & convey the 
advowson to him within six months. A. com- 
pleted the purchase of the advowson, but never 
conveyed it under the covenant. He subsequently 
borrowed £1,000 from C., & covenanted to convey 
to him the advowson, & deposited with him the 
title deeds, but there was no conveyance of the 
legal estate :—Held: the first mtge. must be 
postponed to the second.—LAYARD v. MAupD 
ee ear 397; 36 L. J. Ch. 669; 16 

. T. 618 ; ’, RR. 8973; subsequent angs. 
16 a. 738, Die rctp eer eee 
Annotations :—Expld. Th F ’ 2 RK. 

Kiq. 139. Folia tutor “Walton Curlive Walker 

Spence ee Clark (878) 8 GheD ‘tat. Dintd. Be 

Shacklock (1881), 45 L. T. 569 ; “Union Bank of Tondan - 

Kont (1888), 38 Ch. D, 238. Refd. R. v. Shropshire Union 

ae any i od Q. eu ; Taylor v. London & County 

(1901), 84 L.'T, 397, i acca ce 

2165, -J]—FARRAND v, 
BANKING Co., No. 2089, ante. 

2166. Failure to obtain all title deeds—Part only 
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2166 i. Failure to oblain all title deeds to retain all the title deeds but one, 

deli ; : thereby enab him to 
further sums on the property, without 
notice of their charge, were guilty of 


——Part only vered.}—Held: the 
Bank, by not registering their memo- rs 
randum of deposit, & by allowing L. 


MoRTGAGE. 


delivered.|—Where the title deeds deposited in 
pursuance of an agreement for an equitable mntge. 
do not extend to all the property mentioned in 
the agreement, the ct. will, notwithstanding, 
decree the sale of the whole of the property men- 
tioned in the agreement belonging to the mtgor. 

There can be no question upon the rights of 
pltfs.; a clear fraud has been committed by J. 
Let D. stand as a first incumbrancer on so much of 
the property as his lien extended to, & pltfs. be 
second incumbrancers upon that property, & first 
incumbrancers upon the property covered by the 
deeds contained in the bundle, & not comprised 
in D.’s security. In other respects I make the 
usual decree in a suit by an equitable mtgee. on 
behalf of himself & all other creditors of testator 
(WIGRAM, V.-C.).—OAKES v. BEAR (1845), 5 L. T. 
O. S. 345. 

2167. .I—A lady lent money to her 
solr. upon a deposit of title deeds, with a written 
memorandum. The deeds thus deposited did not 
comprise the later title deeds, & so did not show 
that the depositor had any interest in the estate. 
The solr. afterwards deposited the remaining deeds 
with his bankers to secure the balance of his 
account :—Held: the lady had not, in omitting to 
call for the other deeds, been guilty of such gross 
negligence as to postpone her security to that of 
the bankers.—RoBrERtTs v. Crorr (1857), 2 De G. 
& J.1; 27L. J. Ch. 220; 30L.T. 0.8. 111; 3 
Jur. N.S. 1069; 6 W. R. 144; 44 EB. R. 887, I. C. 
Annotations :—Apld. Hunt v. Elmes (1860), 2 De G. F. & J. 

578. Consd. Layard v. Maud (1867), L. R. 4 Eq. 397; 

Distd. Thorpe v. Holdsworth (1868), L. Rh. 7 Eq. 139. 

Consd. Taylor », Russell, [1891] 1 Ch. 8. Refd. Stackhouse 

v. Jersey (1861) hn. & H. 721; Northern Counties of 

England Fire Insce. v. Whipp (1884), 26 Ch. D. 482 ; 

Manners v. Mew (1885), 29 Ch. D. 725. 

2168. Declaration by mortgagor as to 
completeness.|—The owner in fee of a farm 
deposited deeds of conveyance of the farm dated 
1774, by way of security for money then due, 
writing at the same time a letter which stated 
that the deeds were the title deeds of the farm, & 
were to be a security. He afterwards deposited 
the subsequent title deeds of the farm, the carliest 
being dated 1787, with bankers, by way of security 
for money due to them ; the title was investigated 
by the bankers, & they had no notice of the prior 
charge :—Held: the letter created an equitable 
charge on the farm, & under the circumstances 
credit must be taken to have been given by the 
owner of the prior charge to the statement made 
by the mtgor., that the deposited deeds were the 
whole of the title deeds ; & the owner of the prior 
charge had therefore not been guilty of negligence 
so as to deprive herself of her priority.—DIXoNn 
v. MUCKLESTON (1872), 8 Ch. App. 155; 42 
L. J. Ch. 210; 27 L. T. 8043; 21 W. R. 178, L. C. 
Annotations :-—Consd. Re McMahon, McMahon v. McMahon 

(1886), 55 L. T. 763; Re Richards, Humber v. Richards 

pes 45 Ch. D. 589; Taylor v. Russell, [1891] 1 Ch. 8. 

efd. R. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 420; 

Garnham v. Skipper (1885), 53 L. T. 940. 

2169. Incumbrancer no primary right to call for 
deeds—Fiduciary relationship between parties— 
No ground to suppose want of good faith./— 
TAYLOR v. LONDON & COUNTY BANKING Co., 
LONDON & CouNnTY BANKING Co. v. NIxoNn, No. 
1830, ante. 


(b) Negligence in Custody of Deeds. 


2170. Mortgagee parting with deeds to mortgagor 
—Failure to return — Laches of mortgagee.|— 














negligence so as to deprive them of 
their priority.—Re LAMBERT’s EsTATE, 


LAMBERT, PETITIONER (1884), 13 L. R. 
Ir. 234.— IR. 


raise 
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Sloper, in 1833, mortgaged certain real estate to 
Sievewright, with a power of sale, under which 
the property was sold in 1842 to a purchaser who 
transferred his contract to Sievewright. There 
was a balance after paying off Sievewright, & 
there being accounts between Sloper & Matthews, 
this balance was placed, under a deed of June 25, 
1842, in the hands of trustees, to be dealt with by 
arbitration between Sloper & Matthews. In 1834, 
Sloper had made an equitable mtge. of the property 
to Matthews. In Jan. 1840, Matthews deposited 
these deeds with Waldron, pltf., by way of equit- 
able mtge. In Apr. 1842, Matthews applied to 
pltf. for the loan of the deeds, telling him he 
wanted them to enable the purchase to be com- 
pleted, & promising to return them forthwith. 
He did not return them forthwith, & pltf. never 
applied to have the deeds back for more than four 
years. In May, 18438, Matthews deposited the 
deeds, by way of mtge., with Pinckney, who now 
held them. In 1846, Matthews became bkpt. 
Waldron filed his claim to be treated as first in- 
cumbrancer, & to have the balance in the hands 
of the trustees of the deeds of 1842 paid to him :— 
Held: as between Waldron, plitf. & Pinckney, 
pltf. had, by his laches, enabled Matthews to 
commit a fraud, & had no equity against deft., 
Pinckney.—WALDRON v. SLOPER (1852), 1 Drew. 
193; 61 E. R. 425. 

Annotations :-—Consd. Shropshire Union Rys. & Canal Co. v. 

R. (1875), L. R. 7 H. L. 496. Distd. He Vernon, Kweus 
(1886), 33 Ch. D. 402. Refd. Cory v. Eyre (1862), 1 

De G. J. & Sin. 149; Layard v. Maud (1867), L. R. 4 Ka. 

397; Hunter v. Walters, Curling v. Walters, Darnell] rv. 

Hunter (1870), L. R. 11 Eq. 292; Northern Counties of 

England Fire Insce. ». Whipp (1884), 26 Ch. D. 482; 

Taylor v. Russell, [1891] 1 Ch. 8; Taylor v. London & 

County Banking Co., London & County Banking Co. wv. 

Nixon, [1901) 2 Ch. 231; Walker ». Linom, [1907) 2 Ch, 

04. entd. Barnes v. Pinkney (1867), 36 L. J. Ch. 815. 

2171. -|—The title deeds of property 
equitably charged by deed with payment of £1,000 
were deposited with the mtgees.’ solrs., S. & T. 
The mtgor., who was also a client of S. & T., 
applied to S., to lend him the deeds to show to the 
agents of an alleged railway co. who, as he said, 
desired to take the land. S., without com- 
municating with his clients or his partner, &, as he 
alleged, under pressure, lent the deeds, which the 
mtgor. deposited with another incumbrancer, 1). 
The mtgor. died six or seven months after this 
transaction, & ultimately S. & T. paid off their 
clients, & took a transfer of the first charge. They 
alleged that frequent applications had been made 
to the mtgor. for a return of the deeds, but gave 
no further particulars, & did not state whether 
any & what answers were received :—Held: the 
equitable mtge. of D. took priority over the prior 
charge vested in S. & T.—DOWLE t. SAUNDERS 
(1864), 2 Hem. & M. 242: 4 New Rep. 478; 34 
L. J. Ch. 87; 10 L. T. 840; 10 Jur. N.S. 9013; 12 
W. R. 1074; 71 BE. R. 456. 

2172. Omission to use ordinary care—Evidence 
of fraud.]|—NORTHERN COUNTIES OF ENGLAND 
FirE INSURANCE Co. v. WHIPP, No. 2088, ante. 

2173. Deed in possession of trustee for mortgagee 
—Fraud of ohana BS Aa purchased an equity of 
redemption in leaseholds, & for his own convenience 
. took the assignment in the name of C. as trustee, 
who executed a declaration of trust in favour of 
pitf. C. fraudulently borrowed money of defts., 
representing himself as the absolute owner, 
executed an equitable charge by demise of the 
equity of redemption to defts., deposited with 
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them the deed of assignment, & absconded. C. was 
a confidential clerk, whose duty it was to put awa 
in the safe pltf.’s securities. In an action by pltf. 
for a declaration that defts. had no interest or 
claim in the leaseholds, & for delivery up of the 
deed of assignment :—Held: the fact that pltt. 
had under the circumstances allowed C. to have 
the custody of the deed of assignment was not 
negligence sufficient to deprive him of the benefit 
of his prior equitable title. 

If trustees are lending money on mtge. the 
trustees do not disclose their trust on the face of 
the deed. ... The recital runs or the deed in 
substance shows that the money is the money of 
the trustees belonging to them on a joint account, 
& so it is in law, & they may be trustees simply 
for one equitable owner or for several (CH1ITtTy, J.). 
—CARRITT v. REAL & PERSONAL ADVANCE Co. 
(1889), 42 Ch. D. 263; 58 L. J. Ch. 688; 61 L. Ty 
163; 37 W. R. 677; 5 T. L. R. 559. 

-innotations :—Distd. Rimmer vo. Webstor, [1902] 2 Ch. 163. 
Apld. Hill v. Peters, [1918] 2 Ch. 273. Refd. de Richards, 
Humber v. Richards (1800), 45 Ch. D. 689; Taylor ¢. 
London & County Banking Co., London & County Banking 
Co. ». Nixon, [1901) 2 Ch. 231; Re Weat & Hardy's Con- 
he {1904] 1 Ch, 145; Walker v, Ldnom, {1907] 2 Oh, 


C. Postponement of Unpaid Vendor. 


2174. Postponement to equitable mortgagee by 
deposit.;—Qu.: whether the vendor’s lien could 
prevail against an equitable mtge. by deposit of 
deeds.— NAIRN v. PROWSE (1802), 6 Ves. 752; 81 


EK. R. 1291. 
<innotations -—Mentd. Mackreth ©. Symmona (1808), 15 
Ves. 329; Re Lightoller, Ar p. Peake oo a Madd. 


346; Winter oe. Anson (1827), 6 L. J. O. 8. Ch. 

2175. Purchaser obtaining title deeds—--Mortgage 
by purchaser—Receipt endorsed on title deeds.}— 
Vendor conveyed without receiving his purchase- 
money; the receipt of it was endorsed on a deed, 
& the title deeds delivered to the purchaser. The 
purchaser then made a mtge. by deposit & ab- 
sconded :---Hield: as between the vendor's lien 
for his unpaid purchase-money & the right of the 
mittgee. that the possession of the title deeds & the 
fact of the endorsement of the receipt on the deed, 
gave the mtygee. the better equity.—Rick v. Rick 
(1854), 2 Drew 73; 2 Hq. Rep. 341; 23 L. J. Ch. 
289; 221. T.0. 8. 208; 2 W. RR. 130; 61 E.R. 


646. 

Annotations :-—Consd. Layurd v. Maud (1867), L. RR. 4 Eq. 
397. Apld. Hunter v. Walters, Curling v. Walters, 
Darnell v. Hunter (1870), L. KR. 11 Eg. 202. © i 
Shropshire Union Rys. & Canal Co. v. Ht. (1875), LR. 7 
H. L. 496; Cave v. Cave (1880), 15 Ch. D. 639. Distd. 
Kettlewell v. Watson (1882), 21 Ch. D. Apld. 
Bickerton v. Walker (1885), 31 Ch. D. 151. Consd. 
He Vernon, Ewons (1886), 33 Ch. 1D. 402. Apld. Farrand 
©. Yorkshire Banking Co. (1888), 40 Ch. D. 122. Oonsd. 
Taylor v. Russell, (1891) 1 Ch. 8. Apld. Lloyds Bank v. 
Bullock, [1896) 2 Ch. 192; Jte Castell & Brown, Roper v. 
Castell & Brown, [1898] 1 Ch. $15. Consd. Capel) 1. 
Winter. [1907] 2 Ch. 376. Refd. Roborta v. Croft (1857), 24 
Beav. 223; Cory v. Eyre (1863), 1 De G. J. & Sm. 140; 
Kolth v. Burrows (1876), 1 C. P. D. 722; Ortigosa v. 
Brown (1878), 47 L. J. Ch. 168; Spencer v. Clarke (1878), 
9 Ch. D. 137; Northern Counties of England Fire Insce, 
v. Whipp (1884), 51 L. T. 806; Union Bank of London »v, 
Kont (1888), 39 Ch. D. 238; Carritt v. Real & Personal 
Advance Co. (1889), 42 Ch. D. 263; He Kyton, Bartlett 
v. Charles (1890), 45 Ch. D. 458; Rimmer v. Wehater, 
{1902} 2 Ch. 163; Bateman v. Hunt (1904), 73 L. J. K. B. 
782; Re Bourne, Bourne v. Bourne, (1906) 1 Ch. 113: 
B v. Constantine, {1908] 2 K. B. 484. Mentd. He 

Maskell & Goldfinch’s Contract (1895), 13 KR. 685. 


through a third party property belonging to his 
clients; the solr. paid no purchase-money to his 
clients, but their trustee, acting under his direction, 
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21781. Deed in possess 
TRUSTEES), [1913] S. C. 349.—SCOT. 


ion of trustee for mortgagee—F raud of trustee.}—COUBROUGH (MUIR’S EXKCUTORS) v. CRAIG (CRAIG’S 
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Sect. 13.--Failure to gain or loss of priority: Sub- 
sect. 3, C.; sub-sect. 4. Part XIII. Sect. 1: 
Sub-sect. 1.] 


indorsed on a conveyance to a third party, whom 
the client treated as the real purchaser, a receipt 
for the purchase-money payable by the third 
party; the solr. afterwards deposited the title 
deeds by way of equitable mtge. became bkpt. & 
left the country :—Held: notwithstanding the 
relation of solr. & client, the claim of the equit- 
able mtgee. had priority over the clients lien for un- 
paid purchase-money.— WORTHINGTON v. GERMAN, 
FRASER v. HILy (1867), 16 W. R. 187. 

Annotations :—Folld. Hunter v. Walters, Curling v. Walters, 

Darnell ». Hunter (1870), L. R. 11 Eq. 292; Livyds Bank 

v. Bullock, (1896) 2 Ch. 192. 

2177. —— ——.|—In 1887 frecholds were 
mortgaged to a building society by H. to secure 
advances. In Oct. 1892, H. died, having devised 
these freeholds to N. upon trust for sale. In 
Dec. 1892, C., the solr. who acted for the society, 
& also for H., &, after his death, for N., having 
fraudulently represented to the society that notice 
to pay off their mtge. had been given, procured 
the statutory receipt to be indorsed on the mtge. 
of 1887, & obtained possession of the title deeds 
of the property: the money owing to the society 
was never paid off, N. at this time being unaware 
of the existence of the mtge. N. shortly after- 
wards agreed to sell the property to C., who was 
at this time in good repute and supposed to be 
well off, and by a deed of Dec. 29, 1892, which 
recited the trust for sale in I.’s will, N., in con- 
sideration of £700, paid to him by ©. at or before 
the execution of the deed the receipt whereof N. 
thereby acknowledged, conveyed the property 
to ©. in fee. The purchase-money was not: in fact 
paid. This conveyance & the other title deeds, 
except the mtge. of 1887 & the statutory receipt, 
were shortly afterwards deposited by C. with 
pitfs. as security for an advance of £650. In 
1893, C. was adjudicated bkpt., his frauds were 
discovered, & he was convicted & sentenced. 
Pitfs. now claimed to enforce their security against 
the society, & against C. & his cestui que trust. It 
was admitted that the society had priority over 
N. & his cestui que trust, & the main contention 
was between the pltfs. and the society, & pltfs. & 
N. & his cestui que trust :—Held: (1) the society 
were entitled under the circumstances to show that 
they had never been paid off, that the statutory 
receipt & the mtge. of 1887 were delivered only 
as an escrow, & the mtge. not having been paid off, 
& the legal estate being still in the society, they 
had priority over the pltfs. ; (2) the conveyance of 
Dec. 1892, was not void as between the pltfs. & 
N. & his cestui que trust; (3) as N. had authority to 
deal with the property, the pltfs., in the absence 
of express notice, were entitled to rely on the 
receipt in the body of the deed, & had priority 
over the cestui que trust.—LLOYDs BANK, LTD. v. 
BuLuock, [1896] 2 Ch. 192; 65 L. J. Ch. 680; 74 
LL. T. 687; 44 W. R. 683; 12 T. L. R. 485; 40 
Sol. Jo. 545. 


Annotations :—.48 to (2) Refd. King v. Smith, [1900] 2 Ch. 
425. 8 to (3) Distd. Capoll v. Winter, [1907] 2 Ch. 376. 
Generally, Mentd. Hunt v. Luck (1900), 49 W. R. 155. 
2178, Conduct of agent of 

vendor.]—Trustees of a charity, with the sanction 

of the Charity Comrs., sold a piece of land in 

Yorkshire to R. & W. A receipt for the whole 

of the purchase-money was indorsed on the con- 

veyance, but part of it was allowed to remain 
unpaid. On the application of R. & W. the con- 
veyance was registered, but the deed was retained 
by D., the solr. & agent of the trustees, who was 














_as security for it. 


MORTGAGE. 


authorised to receive the unpaid purchase-money, 
The piece of land was cut up 
into building plots by R. & W. & sold to various 
sub-purchasers. One plot was granted by R. & W. 
' one of their clerks, who mortgaged it to P., who 
had no actual notice of the trustees’ lien; he did 
not employ any solr. to act for him, but left it to 
R. & W. to manage the business for him. Another 
plot was granted to the same clerk, who, after 
raising a sum on mtge. on it, sold the equity of 
redemption to O. The clerk was a nominee of 
R. & W., they failed to pay the purchase-money :— 
Held: the trustees had by the conduct of their 
agent I). induced the purchasers to believe that 
R. & W. had power to deal with the different 
plots, & they had thereby lost their lien. —KETTLE- 
WELL v. WATSON (1884), 26 Ch. D. 501; 53 
Iu. J. Ch. 717; 510. T. 1853; 32 W. BR. 865, C. A. 
Annotations :—Refd. National Provincial Bank of England 

». Jackson (1886), 33 Ch. D. 1; Farrand v. Yorkshire 

Banking Co. (1888), 40 Ch. TD, 182; Manks v. Whiteley, 

{1912] 1 Ch. 735. Mentd. He Payne, Young v. Payne, 

[1904] 2 Ch. 608; Berwick v. Price, (1905) 1 Ch. 632 ; 

Barker v. Stickney, [1919] 1 K. B. 121. 

2179. -J—Sale obtained through fraud 
—Transaction declared vold.|——-OGILVIE v. JEAF- 
FRESON, No. 2034, ante. 

2180. .|—Pltf. agreed with H., in 
consideration of his erecting some houses thereon, 
to grant him a building lease of some land, with 
the option of purchasing the fee. Pltf. advanced 
H. £970 to enable him to build. Afterwards EH. & 
P., jointly, made further advances to H. for the 
same purpose. Subsequently E., who was the 
solr. both of pltf. & of P., induced pltf. to execute 
a conveyance to H., without receiving the con- 
sideration, in order that H. might then execute a 
mtge. to HK. & P. to secure their advances; but 
on the promise of E. alone, that the conveyance 
& the mtge. should be held, on behalf of pltf., 
until the ‘‘ land could be sold or a transfer of the 
said mtges. obtained, & that in either case pltf. 
should, in the first place, out of the moneys 
obtained by such sale or transfer, be paid the 
purchase-money ’’ & advances :—Held: pltf. had 
lost his lien for his purchase-money, & his priority 
for it & his advances over the mtge.—SMITH v. 
Evans (1860), 28 Beav. 59; 29 L. J. Ch. 581; 2 
L. T. 227; 6 Jur. N.S. 388; 54 E.R. 288. 
sea ae :—Distd. Wall +. Cockerell (1860), 29 L. J. Ch. 


2181. Fraudulent deposit of deeds by agent of 
vendor—Receipt endorsed on transfer deed.|— 
RIMMER v. WEBSTER, No. 2150, ante. 














SuB-SEcT. 4.—OTHER CASES. 

2182. Difference in form of instrument creating 
charges.|—A difference in the form of the instru- 
ments under which a prior & a subsequent incum- 
brancer claimed, that of the prior incumbrancer 
giving only an equitable right, & that of the 
subsequent incumbrancer giving a legal right to 
come upon the estates charged, does not affect 
the equities of the parties, so as to postpone 
the prior incumbrancer.—FOsTER v. BLACKSTONE 
(1833), 1 My. & K. 297; 2 L. J. Ch. 84; 39 E.R. 
694 ; affd. sub nom. FOSTER v. COCKERELL (1835), 
9 Bli. N. S. 882, H. L. 

Annotations :—Consd. Peacock v. Burt (1834), 4 L. J. Ch. 
33; Wiltshire v, Rabbits (1844), 14 Sim. 76. Distd. 
Rooper v. Harrison (1855), 2 K. & J. 86. Apia. Re 
ughes’ Trusts (1864), 2 Hem. & M. 89. Consd. Ward v. 
efd. Timson v. Ramsbot- 

Jones v. Jones (1838), 8 Sim. 


Duncombe, (1893) A. C. 369. R 
(1837), 2 Keen, 35; 
3; Moux ve. Bell (1841), 1 Hare, 73; Bugden v. Bignold 
(1843), 2 Y. & C. Ch. Cas. 377; ey wv. Bridges (1843), 
2 ¥. & C. Ch. Cas. 486; Wilmot v. Pike (1845), 5 Hare, 
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14; Rico v. Rice (1853), 2 Drew. 73: Warburton v. 
1854), Kay, 470; Lee v. Howlett (1856), 2 K. & J. ete 

nsolidated Investment & Insce. v. Riley (1859), 1 Giff. 
371; Macleod v. Buchanan (1864), 4 De G. J. & Sm. 265 ; 
Ford v. Tynte (1865), 34 L. J. Ch. 452; Arden tv. Arden 
(1885), 29 Ch. D. 702; Re Richards, Humber v. Richards 
(1890), 45 Ch. D. 589; English & Scottish Mercantile 
Investment Trust _v. Brunton, (1892) 2 Q. B. 1: Re 
Wyatt, White ». Ellis, [1892] 1 Ch. 188; Re Wasdale, 
Brittin v. Partridge, (1899) 1 Ch. 163; Re Lake, Ev p. 
Cavendish, [1903] 1 K. B. 151; Montefiore r. Guedalla, 
ae 2 sr ia 5 ae cr va erste igh 385. Mentd. 
Sheehy v. Muskorry 39), . & n. 1; Meeke te. 
Kettlewell (1842), 11 L. J. Ch. 293. 


2183. No money passing on second mortgage.) — 
In Mar. 1853, a bank advanced £400 to G. on the 
security of a bill of exchange & q deposit of a 
lease. The deposit was accompanied by a memo- 
randum that G. thereby undertook, when called 
upon, to execute a mtge. to secure the sum of £400 
‘* or any sum or sums of money which might at any 
time be owing by him to the bank for principal, 
interest & costs.’”’ In Dec. 1853, the bank made 
a further advance of £300 to G. On Dee. 2, 1854, 
F. advanced £1,000 to a solr. for investment on 
mtge. The solr. obtained from G. his signature 
to a deed purporting to be a mtge. of the above- 
mentioned leasehold property to F. Shortly after 
the solr. stopped payment & no part of the £1,000 
was paid to G. In Mar. 1855, G. executed a 
mtge. to the bank, to secure the £700 F. obtained 
from the Ct. of Q. B. an order that the solr. should 
pay him £550 part of the £1,000 in one month, & 
should enter into an arrangement for the residue. 
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Afterwards W., a brother of the solr., paid F. the 
£550 whereupon F. assigned his security to W. 
W. claimed to be a mtgee. of the property assigned 
a subject to a prior charge of the bank of 

The bank claimed to be mtgee. for the whole 
£700 in priority to W. :—Held: the claim of the 
bank must prevail. In order to sustain the claim 
of W., it must be shown that a valid debt sub- 
sisted, as between G. & F., which had not been 
established.—Cory v. WATTS (1857), 30 L. T. 0. S. 
230. 

2184. Registration of lis pendens.}|—-Interests ot 
defts. inter se, arising out of the rights of pltfs., 
protected by the doctrine of lis pendens. 

In a suit instituted by creditors for the adminis. 
tration of the testator’s estate, the deficiency of 
the personal estate for payment of the debts was 
payable out of two real estates devised separately 
to the defts. A. & B. In 1846, the debts were 
ordered to be paid out of A.’s estate alone, without 
prejudice to his right of contribution against B.'s 
estate. In 1852, the suit was registered as a lis 
pendens, & two months afterwards B. mortgaged 
his estate to (., who had no notice of A.’s rights :— 
Held: there was a lis pendens as regarded A.’s 
rights, & C.’s mtge. must be postponed to A.’s 
claims.—-TYLER v. THOMAS (1858), 25 Beav. 47; 
53 BE. R. 553. 
winnotation :—Mentd. Re Hyatt, Bowles + Hyatt (1888), 38 

Ch. D. 609. 


Part XIII—Remedies of Mortgagee. 


SicT. 1—RIGHT TO PURSUE REMEDIES CON- 
CURRENTLY. 


SuUB-SEcT. 1.—UNDER MORTGAGE OR MORTGAGE 
AND COLLATERAL SECURITY. 


2185. General rule.|—Mtgee. has a right to 
pursue his remedies at law, though there is also a 
suit instituted in Chancery, which would give 
him the same or equal relief.— BARLOW 1. GALNS 
(1845), 5 L. T. O. S. 190, 283. 

2186. .|—(1) Where a debt is secured by 
mtge., covenant, & bond, the mtgee. may pursue 
all his remedies at the same time. 

(2) If he obtain full payment on the bond or 
covenant, the mtgor. becomes entitled to the 





estate, but if he obtain part payment only, he 
may go on with his foreclosure suit & foreclose 
for the remainder. 

(3) On the other hand, if he forecloses first, & 
the value of the estate proves insufficient to satisfy 
the debt, he may, while the mtged. estate remains 
in his power, sue on the bond or covenant, but he 
thereby opens the foreclosure, & the mtgor. may 
thereupon redeem. 

(4) After foreclosure, the mtgee. fairly sold the 
estate for less than what was due to him :—Held : 
he could not afterwards recover from the mtgor. 
upon his collateral personal securities, the amount 
still remaining unpaid.--LOCKHART v. Harpy 


PART XII. SECT. 13, SUB-SECT. 4. 


2184i. Registration of lis pendens,J— 
WALLACE ¢, DONEGAL (MARQUIS) 
(1837), 1 Dr. & Wal. 461.—IR. 


2184 ii. Registration of a4 
petition for sale by the second mtgec. 
as a lis pendens has not the effect of 
notice to the first mtgee. sv as to affect 
the priority of further advances made 
by him in ignorance of such etition 
& registration.— He O’ BYRNE'S ESTATE, 
Hawks, PETITIONER (1855), 15 L. RB. 
Ir. 189, 373.—IR. 


b. Priority of mortgage over unre- 
corded = hang fa of eee ae 
mortyagee.}}—WEST vt. MATHESON : 
y N. Ss. R. (3 Ga. & QO.) 429.— CAN. 

c. Creation of second mortgage— 
After commencement of foreclosure pro- 
ceedings by first mortgagee. }-—-L. created 
@& second mee: after a bill had been 
filed to foreclose a prior incumbrance 
on the same land:—Held: the 
mtgee. in the mtge. took subject to the 
lis pendens, even though service of the 
pill had then not been effected.— 





Higa v. ARGUE (1878), 25 Gr, 407. - 

d. Loss of priority by consent---~ 
Rights of aasiynee without notice of 
assignor's consent to postpone ment.) - - 
CAMPBELL ». MCUDOUUALL (1879), 26 
Gr. 280.—CAN. 

e. Subsequent incumbrancer taking 
with notice of prior incumbrancer’a de- 
Sective title. }—EDWARDS v. MORRISON 
(1883), 3 O. R. 428.-—-CAN. 

{. Priority of lessee over mortgagee.) 
— ANDERSON t. STEVENSUN (1888), 
15 UO. R. 563.—CAN, 

g. Priority of prior unregistered 
mortgage over assignee for creditora.}~~- 
Re WiL8ON ESTaTe (1915), 6 UO. W. N. 
229; 24 D. L. R. 792.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 1. 


21851. General rulc.j—A ct. of equity 
has no power to restrain a mtgee. from 
exercieing all his remedies at law & 
in equity at the same time.—Sacun v. 
BEAUMONT (1887), & N.S. W. Eq. 5; 
3 N.S. W. W. N. 101.—AUS. 


2185 fi. ———.}—IMPERIAL Loan & 


INVESTMENT Co. 0. HOULTON (1875), 
22 Gar. 121.~—CAN. 

2185 iii. - ~ -—.J---The right ofa mtgeo. 
to pursae all his remedies contem- 
porancously extends to all remedies 
which a mtgee. ordinarily has an inel- 
deut to a mitge., but dows not include 
we right of distress.—FAWKLL  . 
ANDREW, [1917] 2 W. W. R. 400: 34 
a. Li. RR. 13 10 Sask. L. R. 162.— 

2185 iv. —~---.]--A intgeoo. of lands, 
who has brought an action to recover 
the mtge. moneys, & for possession 
of the mtged. lands until pald, is not 
thereby prevented from pro- 
ceodings under a power of sale con- 
tained in the mtgo. deed.—SHIELDA v, 
et (1918), 43 O. lL. BR. 111.— 


h. Application of rule—Kffect of 
Administration of Justice Act.J)—-A 
mtgoe. proceeded in ejectment against 
a mtgor., & afterwards filed a bill in 
chancery against him for a sale :— 
Held: as t mtgee, could, since 
Administration of Justice Act, obtain 
jn the chancery suit all the remedies 
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Sect. 1.—Right to pursue remedies concurrently : Sub- 
sects. 1 &2. Sect.2: Sub-sect. 1, A. & B. (a).] 


(1846), 9 Beav. 349; 15 L. J. Ch. 347; 10 Jur. 


582; 50 E. R. 378. 

Annotations :-—As to (3) Refd. Kinnaird ». Trollope (1888), 
39 Ch. D. 636; Re Hoyles, Row ». Jagg, (1911) 1 Ch. 179. 
As to (4) Refd. Ellis’ Trustee +. Dixon-Johnson, [1924] 1 
Ch. 342; Grant v. Boos, [1926] A. C. 781. Generally, 
Refd. Re Kelday, Ex . Meston (1888), 36 W. It. 585. 
Mentd. Huntington v. I. R. Comrs., [189611 Q. B. 422. 











2187, .—COCKELL vt. Bacon, No. 2385, 
post. 
post, 

2189. -]—(1) If a mtgee. so deals with the 


mtged. estate as to render it impossible for him 

to restore it on full payment, this ct. will prevent 

his suing at law to recover the mtge. money. 

A mtgor. having transferred the equity of 
redemption, the transferees & mtgee. joined in a 
partial alienation of the property, but the money 
was received by the transferees alone :—Held: 
the mtgee. could not afterwards sue the mtgor. 
on his covenant to pay. 

(2) A mortgagee may pursue all his remedies at 
once; he may bring actions of covenant & eject- 
ment, & at the same time proceed to foreclose the 
mortgage (ROMILLY, M.R.).—PALMER v. HENDRIE 
(1859), 27 Beav. $49; 54 E. R. 1863 subsequent 
proceedings (1860), 28 Beav. 341. 

Annotations :——Aa to (1) Apid. Klis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451. Refd, Kinnaird ov. Trollope 
(1888), 30 Ch. D. 636: Re Hoyles, Row v, Jageg, (1911) 1 

Ch. 179. Generally, Retd. Walker v. Jones (1866), L. 2. 

1P.C. 60; Rudge v. Richens (1873), L. KH. 8 C. P. 358. 
2190. Application of rule—Foreclosure—Action 

on bond.|—Ae Brrcn (1726), Gilb. Ch. 186; 25 

i. R. 130. 

2191. ———. -—--- .|—A party having a mtge. 
& also a bond, as a security for the same debt, may 
bring an action on the bond, & arrest deft., pending 
a suit in equity for a foreclosure.—BURNELL v. 
MARTIN (1780), 2 Doug. K. B. 417; 99 EK. 1. 268. 
Annotation :—Mentd. The Bengal (1859), Sw. 468. 























2192. -|—LOcCKHART v. Harpy, 
No. 2186, ante. 
2193. Recovery of possession.|—A 


mtgee. is not precluded from bringing an eject- 
ment at law at the same time he has a bill of fore- 
closure depending here.—BootTuH v. Bootu (1742), 
2 Atk. 343; 26 H.R. 609, L. C. 

2194, —— ---—- Action on covenant—Mortgagee 
in possession.|—Lltf., as mtgee., got possession of 
the estate, sued at law on the covenant for non- 
payment & brought this bill to foreclose ; this is 
regular, & the ct. will not stop the proceedings at 
law, unless deft. brings in the money.—REES v. 
PARKINSON (1794), 2 Anst. 497; 145 E. R. 946. 

2195. ——- ——- ——_ ——_.]—_A _ mtgee. having 
filed a bill of foreclosure & having proceeded to 
execution, in ejectment & being in possession of 
the rents & profits of £200 a year, under an eject- 
ment, & having brought covenant for the mtge. 
money & obtained execution; the ct. refused to 
discharge deft. out of execution; for pltf. has a 
right to his remedy on all his securities.—CoLBY 
v. GIBSON (1806), 3 Smith, K. B. 516. 

° —— ——.]—LOCKHART tv. IARDY, 
No. 2186, ante. 

2197. --—- --—- Sale without control of court.}|— 
Although a foreclosure suit is pending the ct. will 
allow the property to which it relates to be sold 














he could obtain in the ecjectment suit, 
the latter should be stayed for ever. 
aa McCARTHUR (1880), 8 P. R. 321. 


k.-—— Sule— After appointment 
of receiver.}— Where actions were 


brought by mtgees. without the leave 
of the ct. for sale of mtged. premises 
after the appointment of a receiver 
to receive the rents & profits of such 
premises, an order was made, upon the 
petition of the mtgees., allowing the | —CAN, 


MoRTGAGE. 


without the control of the ct., provided all parties 
interest are sui juris & consent ; but the purchase- 
money will be ordered to be paid into ct., at least 
if there is any question as to priority of incum- 
brances.—-RELPH v. HorTON (1870), 19 W. R. 220. 

2198, —— Order for personal payment— 
Combined in same order.|—An order for personal 
payment may be combined with an order for 
foreclosure.—DYMOND v. CROFT (1876), as reported 
in 3 Ch. D. 512. 


Annotations :-—Folld. Gibbon v. Walker (1878), 38 lL. T. 
217. Mentd. Morton wv. Miller (1876), 24 W. R. 723; 
The Cassiopeia (1879), 40 L. T. 869; Jte Livesey, Fish v. 
Soe erenm (EBe2) 31 W. R. 87; EKyre v. Eyre (1901), 45 
Sol. Jo. 653. 


2199. ——_- ——_ ———- ——.|—-In a foreclosure 
action, personal judgment for the mtge. debt being 
given against the mtgor. & a foreclosure judgment 
against the mtgor. & a purchaser from him :— 
Held: the purchaser, in the event of his redeeming 
the mtge., would be entitled to have transferred 
to him the personal judgment against the mtgor., 
as being one of the securities held by the mtgee. 
for the debt. Leave was given to the purchaser 
to apply in Chambers for a sale of the property. 

Form of foreclosure judgment when mtge. debt 
is payable by instalments. —-GREENOUGH 4. 
LITTLER (1880), 15 Ch. D. 938; 42 L. T. 144; 28 
W. RK. 318. 

Annotation :—Refd. Aman v. Southern Ry., [1926] 1 K. BR. 
ou. 


2200. ——- ——_- ——_~— ———.]—-(1) Mtgee. being 
now entitled to combine in one action his right to 
judgment on the mtge. covenant against the mtgor. 
personally, with his right to foreclosure, is entitled, 
if the amount of debt & interest is proved, ad- 
mitted, or agreed to at the trial, to judgment for 
immediate payment of the whole amount; if the 
amount is not so proved, admitted, or agreed to, 
to an account of what is due to him for principal 
& interest in respect thereof, & to judgment for 
payment of the whole amount immediately the 
same is certified, unless in either case the judge in 
his discretion gives time. 

(2) Semble: the allowance of one month for 
payment from the date of the certificate is a 
reasonable exercise of such discretion. 

(3) In the order for personal payment the costs 
will be limited to such costs only as would have 
been incurred if the action had been brought for 
payment only of the debt.—FARRER v. Lacy, 
HARTLAND & Co. (1885), 31 Ch. 1). 42 ; 55 L. J. Ch. 
oe 53 °L. T. 515; 34 W. R. 22; 2T. L. R. 11, 


Annotations :—Ae to (1) Apld. Instone v, Elmalie (1886), 54 
lL. T. 730. Folld. Jones v. Harris (1887), 55 L. T. 884; 
Poulett v, Hill, [1893] 1 Ch. 277 ;_ Powell v. Brodhurst, 
11901] 2 Ch. 160. Refd. Bissett v. Jones (1886), 32 Ch. D. 
635: Williams r. Hunt, [1905] 1 K. B. 512. As to (2) 
Folld. Faithfull r. Woodley (1889), 43 Ch. D. 287. 48 
tv (3) Folld. Bissett +. Jones (1886), 32 Ch. D. 635. 

2201. ——- —— ——_— ———.]—-PouLeEtTr (EARL) 
v. HILL (VIscouNT), No. 2675, post. 

2202. ——— Sale—Action on covenant—Contract 
for sale above mortgage debt.]—The circumstances 
that a mtgee. with power of sale, has entered into 
a contract to sell a portion of the property com- 
prised in the security for a sum greater than the 
amount due on the mtge. :—Held: not a sufficient 
ground for restraining him from prosecuting an 
action upon the covenant for payment contained 
in the mtge. deed.—WILLEs v. LEVETT (1847), 
1 De G. & Sm. 392; 63 E. R. 1119. 








proceedings in the actions to stand, & 
allowing the petitioners to at. 

with the actions notwithstanding the 
appointment of the receiver._—-GARD- 
NER v. BURGESS (1889), 13 P. R. 250. 
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2208. Action on covenant—While foreclosure 
sult-pending.|—PouLerr (Ear) v. H - 
COUNT), No. 2675, post. ae ies 

220 ——.]— WILLIAMS v. Hunt, No. 2676, 





post. 


SUB-SECT. 2.—UNDER AND APART FROM 
MORTGAGE, 

2205. General rule—Lower security not destroyed 
by higher—Action at common law not suspended.} 
——Semble : an express security of a higher nature 
does not destroy an implied security of a lower. 
Thus a mtge. given as a security for money lent, 
does not preclude the lender seeking his remedy 
In an action of assumpsit for the money lent, 
though, at the time of the commencement of the 
action, the mtge. may have become absolute by 
forfeiture. The mtge. is not to be treated as a 
satisfaction, or as a suspension of the common law 
right of action.—ALLENBY vy. DaLToN (1827), 5 
L. J. O. S. K. B. 312. 
sinnotation :—Refd. Price v. Moulton (1851), 10 C, B. 561. 

2206. Personal action against debtor—& remedy 
piri mortgage.|—BURNELL v. MARTIN, No. 219], 
ante. 





2207. ——.]—ALLENBY v. Darton, No. 
2205, ante. 
2208. |—An assignment of property 








for the purpose of securing debts due & to be due, 
with a power of sale upon giving six months’ 
notice, is only a collateral security ; &, without a 
special clause to that effect, does not suspend the 
remedy by action against the debtor.—EMEs v. 
WIDPOWSON (1829), 4 C. & P. 151, N. P. 

2209. -|—A mtgee. who has taken the 
body of his debtor 








in execution for the mtye. debt, 
is nevertheless entitled to the benefit of his mtge. 
security.— Davis v. BATTINE (1830), 2 Russ. & M. 
76; 39 KE. R. 3238. 

2210. Sale of collateral securities—Foreclosure 
for balance.|—The mtgee. of a real estate made a 
further advance & took, as security for the same, 
a further charge upon the mtged. premises ; the 
covenant of the mtgor. for payment, & an assign- 
ment of a policy of assurance on the life of the 
mtgor., upon trust to receive the moneys to become 
payable on the policy, & thereout first to pay the 
expenses of the trust, then to apply the residue 
towards payment of the mtge. debt, or s0 much 
thereof as should remain due, & subject thereto 
upon trust for the mtgor. Upon the bill of the 
mtgee., praying a sale of the policy, & payment by 
the mtgor. of so much of the debt as the proceeds 
of the sale should be insufficient to pay, or in 
default that the mtgor. might be foreclosed :--- 
Held: the mtgee. was entitled only to the usual 
decree for payment or foreclosure of the real 
estate, & not to a decree for the sale of the policy ; 
but he was entitled to retain the policy upon the 


terms of the trust, notwithstanding the foreclosure - 


of the real estate. 
The course usually recommended out of ct. to a 


mtgee. is, first to realise his collateral securities 
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much of his debt in the collateral securities may 

not satisfy (per CurR.).—Dyson v. Morris (1842), 

1 Hare, 413; 11 L. J. Ch. 241; 6 Jur. 297; 66 

FE. BR. 1004. 

{nnotations :—Refd. Stamford, Spalding & Boston Banking 
Co. v Ball (1862). 8 Jur. N. Ss. 420. Mentd. Crawford v. 
Fisher (1842), 1 Hare, 436; Holland «. Baker (1843), 3 
Hare, 6& ; Jones tv. Howells (1843), 2 Hare, 342; Lewis v. 
Hinton (1844), 2 L. T. O. 8S. $55; Parker v. Carter (1845), 
4 Hare, 400: Wilson t«. Short (1848), 6 Hare, 3866; 
Wilkinson ¢. Fowkes (1851), 9 Hare, 193; Vickers v, 
Bell, Bell «. Vickers (1863), 9 L. T. 600, 


Srcr. 2.— SALE. 
SUB-SECT. 1.-—--EXPRESS POWER OF SALE, 
A, Concurrence of Mortgagor. 

See, now, Law of Property Act, 1925 (¢. 20), 
s. 104 (3). 

2211. Necessity for—_Covenant by mortgagor to 
join.|—CLay v. SHARPE (1802), 18 Ves. 346, n. 3 
34 E.R. 348, LC. 


-t(nnotations :—~ Apld. Corder ¢. Morgan (1811), 18 Vos. 344. 
Consd. Metters +. Brown (1863), 33 L. J. Ch. 07, 


2212. -|—Specific performance against 
& purchaser under a power of sale in a mtge. deed 
without the mtgor., though under a covenant to 
the mtgee. to join in a sale, without costs.— 
CORDER v. MORGAN (1811), 18 Ves. 344 5° 34 BR. 
347. 
-innotation :~- Consd. Ford ¢. Heely (1857), 3 Jur. NOS. 1016. 

2213. Right of mortgagee denied by mort- 
gagor.J|—ALLEN v. MARTIN (1841), 5 Jur. 23d. 
seeien :—Refd. Tipping «. Power (1842), LL La. oa. Ch, 


2214. ——.|—Forp v. Peery (1857), 3 Jur. 
N.S. 1116; 5 WLR. Ot. 











BR. Provisions and Conditions of Everciae, 
(a) dn General, 


2215. Method of sale.--- Power to sell by auction— 
Invalidity of private sale.!---A vessel was mort- 
gaged for a nominal sum to secure an unascertained 
balance due to the mtgee. with power to sell by 
public auction; & in case the vessel could not be 
sold, the mtgee. was to hold, enjoy & possess the 
free use, control & possession thereof as sole 
owner, until the full amount. of his claims should 
be satisfied. Default was made in payment of the 
sum named before the real balance was ascer- 
tained, & pending the investigation thereof before 
arbitrators, & the mtgee. caused the vessel to be 
sold by private contract :—//leld:) such sale was 
wrongful, & not warranted by the conditions of 
the mtge. deed, & an account of the value of the 
ship at the time of such sale ordered to be taken, 
& the amount thereof paid to the mtgee.— 
BROVARD v. DUMARESQUE (1841), 3 Moo. PLC. C, 
457: 13 BF. RR. 186, P. C. 

2216. -—-— Power to sell by auction or privately 
—Necessity for auction before private sale.|—— 
(1) Lands were mortgaged in fee, with power of 
sale by auction or private contract in case of 
default in payment of the mtge. money. The 
mtgee. sold part of the property by private con- 


& then to proceed to foreclose the mtge. for so tract, containing an agreement that more than 


PART XIII. SECT. 1, SUB-SECT. 2. 


1. Effect of inconsistent provi- 
sions in deed.}—M. gave a mtge. to T. 
of certain lands. The mtge. was in 
the statutory short form, except that 
immediately after the printed covenant 
for payment, the following words were 
inserted in writing: ‘‘ It being under- 
stood, however, that the said lands 
only shall in any event be liable for 


the payment of the mtge.” The dis- 
tresk clause remained unerased in ita 
usual place, viz., afterthecovenants. T. 
assigned the mtge. to H., who distrained., 
M. now brought this action for 4 
wron tress :—Held: M. was 
entitled to recover the amount dis- 
tralned for with interest & costs, for 
the earlier provision controlled the 
subsequent one.—McKay v. HOWARD 
-— ~~ 6 UO, It. 135.—CAN. 


PART XIII. aah 2, SUB-SECT. 1.-—~ 


m. Sale on breach of covenant—~ 
Notice to mortyuyor—Particular cove- 
nant broken imuat be specified.)-—- 
AL paar ae (1894), 20 V. L. R. 

n. Sale of timber without land.}-~— 
A mtgee. of timbered land, whose 
mtge. contained the ordinary short 
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ae vane 


half of the purchase-money might remain on 
mtge. of the land sold, for four years, if interest 
should be regularly paid, & that if a stated sum 
were laid out on the land in the erection of houses 
within a specified time, the mtge. money might 
remain for a longer stated period. On a bill filed 
by the owner of the equity of redemption to 
redeem & to set aside the sale :—Held: the trans- 
action could not be impeached. 

(2) A mtgee. with power of sale is not. bound to 
wait till a more advantageous sale can be effected ; 
neither is he bound to advertise before proceeding 
to a sale. 

(3) To hold that the mtgee. was bound in the 
first) instance to put the property up for sale by 
auction, would be to limit, cut down the power 
given by the deed, which expressly authorises a 
nale by public auction or private contract; & 
sertainly I am not prepared to hold that a mtgee. 
is not justified in accepting a fair offer for the 
purchase of the mtged. property until he has 
advertised the property for sale (TURNER, L.J.).— 


DAVEY v. DURRANT, SMITH ¥. DURRANT (1857), 1. 


De G. & J. 585; 26 L. J. Ch. 83035 6 W. BR. 405 ; 

44 1S, ht. $30, L. JJ. 

Annotations :-— As to (1) Consd. Thurlow ». Mackeson (1868), 
L. R. 4 Q. B. 973) Bettyes v. Maynard (1883), 49 L. T. 
389; Belton », Bass, Rateliffe & Uretton, (1922) 2 Ch. 
449, Refd. Farrar v. Farruars (1888), 40 Ch. D. 395; 
Colson vv. Williams (1889), 58 L. J. Ch. 539. Generally, 
Refd. Warner v. Jacob (188%), 20 Ch. D. 220. Mentd. Re 
Thackwray & Young's Contract (188), 58 L. J. Ch. 72. 
2217. Postponement for stated period—lIf interest 

regularly paid.|—The bkpt. executed a mtge. with 

a power of sale subject to a proviso that the power 

was nut to be exercised for five years, if the interest 

was regularly paid :—Held: the mtgee. might 
have the common order for sale with liberty to 

prove for the residue-—Re THEOBALD, Ez p. 

BiagNoLp (1858), 3 Denc. 1513; 3 Mont. & A. 477; 

7 Ll. J. Bey. 35. 

St aca ---Refd. Seaton v. Twyford (1870), 40 L. J. Ch. 


2218. Power on mortgagor becoming insolvent— 
Whether in nature of penalty.|—In wu mtge. of 
chattels, which was duly registered as a bill of 
sale, to secure the repayment of £400 then ad- 
vanced, & a further sum of £144 for interest & 
expenses, by instalments payable every three 
months, & in default of payment of any one 
instalment the whole amount remaining unpaid 
to become immediately due, followed by a proviso 
that, in default of payment of the moneys secured, 
or any part thereof, or if the mtgor. should become 
& liquidating debtor or bkpt., or upon the happen- 
Ing of certain other contingencies, the mtgee. 
might enter, sell, & repay himself the whole of the 
sums duc to him upon the security of the mtge. 
The mtgor. having become a liquidating debtor :— 
Held: the provisions of this mtge. were not in the 
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nature of a penalty, & the mtgee. was entitled to 
possession of the property comprised in the mtge. 
deed.—Re SENDALL, Ex p. COCHRANE (1878), 9 
Ch. D. 698; 48 L. J. Bey. 31; 38 L. T. 8205; 26 
W. R. 818. 

2219. Power subject to sanction of mortgagor— 
Sale after sanction withdrawn.|—On May, 4, 1887, 
A. deposited with B., his broker, certain shares in 
the K. co. & signed a blank transfer. B. signed a 
receipt stating that the shares were deposited to 
secure the balance of A.’s account, & that he 
would not realise them without A.’s sanction. On 
July 23, A. wrote authorising a sale of the K. shares 
at a given price. On Aug. 5, A. wrote to B. that 
the shares in his hands would be sold by another 
broker, but at the same time directed him to sell 
certain shares other than the K. shares. On 
Aug. 27, B. sold the K. shares on the Stock 
Exchange to W., at a price above the limit fixed 
by A. on July 23. 8B. filled in the transfer with 
W.’s name, & W. sent the transfer to the co.’s 
office for registration. The co. having been 
warned by A. not to register the transfer, refused 
registration. W. moved to have the register 
rectified :—Held: on the construction of the 
correspondence between the parties, B. was an 
equitable mtgee., with a power of sale not to be 
exercised without A.’s sanction, but that sanction 
had been given & not withdrawn.—He KIMBERLEY 
NorTH BLOCK DIAMOND Co., Ea pp. WERNHER 
(1888), 59 L. TT. 579, C. A. 


(b) Provision as to Notice. 
i. In General. 


2220. Necessity for notice — General rule.|— 
Deft., a money-lender, having agreed with pltf., 
who was just twenty-one, & was in difficulties, to 
lend him £150 on his reversionary interest under 
his father’s will, exacted securities for £200, with 
interest at 20 per cent., reducible to 10 per cent. 
on punctual payment, & advanced only £123, but 
claimed interest on the whole amount secured. 
The ct. declared that the securities should stand 
as a security for the money actually advanced 
with interest at 5 per cent., although pltf. had 
been assisted by a solr., who, however, stated that 
he was not accurately informed of the transaction. 

The terms of the power of sale are oppressive, 
& put pitf. completely at the mercy of deft. The 
power to sell without any notice to pltf. enabled 
deft. at any moment to extinguish the right of 
redemption (STUART, V.-C.).—MILLER v. Cook 
(1870), L. R. 10 Hq. 641; 40 L. J. Ch. 113 22 
L. T. 740; 35 J. P. 245; 18 W. R. 1061. 
Annotations :—Mentd. Tyler v. Yates (1870), L. R. 11 Hq. 

265; Aylesford v. Morris (1873), 42 L. J. Ch. 546; Nevill 

v. Snelling (1880), 15 Ch. D. 679. 

2221. Mortgage by client to solicitor.] 
—COCKBURN v. EDWARDS, No. 1409, ante. 











form of power of sale authorised by 
R. 8. O., 1887, c. 107, in the exercise 
of such power sold the timber without 
the land :—leld: the sale as an 
ue of nee power was void. 
WART ». ROWsOM (1892), 22 O. RK. 
533.—CAN. eas 


0. Postponement of payment of pur- 
chase-maney.)—1n the ordinary case 
of a mtgo. sale the ct. should not: force 
a plif. mtgee. to accept a condition 
for the postponement beyond the usual 
sixty days of payment of uuy part of 
the purchaso-money requ to satisfy 
the mtgee.’s claim.—MOLINTOCK v¢. 
Lowks, [1920] 2 W. W. R. 105: 51 
b. de R. 453; 15 Alta. L. R. 239 


. 


BP. Originating summons for de- 


livery of possession—In order to exercise 
power.}—Deft., in 1904, had executed 
&® mortgage of a house to pltf. No part 
of principal had been paid, & a large 
sum due for arrears of interest. There 
was 10 prospect of deft. being able to 
pay the amount due. Deft. was in 
possession & living in the house, & in 
aun affidavit made by an auctioneer 
it was stated that it would be difficult, 
if not impossible, to sell the house 
while deft. was in possession. Pitt. 
applied by originating summons under 
OU. 55., ©. 7, for delivery of possession, 
= oe to exercise - ower - cen 
n © mortgage :— : oug 
such order not granted as a matter of 
course, the case, a proper one, to exer- 
cise the jurisdiction—BUNYAN v. 
BUNYAN, [1916] 1 I. R. 70.—IR. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 


2220 i. Necessity for notice—Gencral 
rule. J—A sale, without the intervention 
of a ct. of justico of mtged. lands 
situate in the nwfusstl of Bombay, 
under a power of sale contained in an 
indenture of mtge. in the ordinary 
English form, is valid, if due notice be 
given to the intgor. of the m ."B 
intention to sell, & the sale be fairly 
conducted.—PITAMBER NARAYANDAS 
wv. VANMALI SHAMJI (1875), I. L. R. 2 
Bom. 1.—IND. 


2220 ii. ——.]— Re SHORE 
(1890), 6 Man. L. R. 305.—CAN. 

q. Exception to rule—Power 
in deed to sell without notice.}—He 


anal 
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2222. ——.]—In a mtge. to a solr. b 
his client there was a power of sale without qualifi- 
cation. It was not explained to the mtgor. that 
it was usual to insert a proviso that the power 
should not be exercised unless interest was in 
arrear for three months or notice to pay off had 
been given :—Held: the power could not be 
properly exercised as against the mtgor., though 
three months’ interest was in arrear.—CRADOCK v. 
RoGErRs (1885), 1 T. L. R. 556, C. A. 

2223. Exception to rule—Exceptional cir- 
cumstances—Arrangement giving time for pay- 
ment.]—In Apr. 1879, P. owed £450 to his solr. K., 
who was pressing for payment. On Apr. 11, 1879, 
he gave K. his promissory note for £466 17s. 10d., 
payable three months after date, & on May 31 
signed an agreement to mortgage to K. his interest 
in a railway for the £466 17s. 10d. The agreement. 
contained a provision that, if that sum was not. 
paid on July 11, K. should be at. liberty to sell the 
property without notice. The agreement was 
drawn by Kk., & P. had no independent. advice. 
Default having been made, K. sold without. giving 
such notice as required in the common form of 
power of sale :—Held: as this was not. an ordinary 
mtge. transaction, but an arrangement for giving 
the client time for payment of a debt. presently 
payable, the doctrine of Cockburn v. Edwards, 
No. 1409, ante, did not apply ; it was not incum- 
bent on K. to explain to P. the unusual form of the 
power of sale; & the sale could not. be impeached 
on the ground that it wag not authorised by the 
common form of power. 

A. passage was read to us from the judgment in 
Roberison v. Norris, No. 2332, post, stating that. 
the ct. will consider the exercise of a power of sale 
improper & will prevent it. being effectual against, 
the mtgor. if it is exercised, not for the purpose of 
getting the money which is due on the mtge. to 
secure which the power of sale is given, but for 
some indirect purpose, ua statement of law from 
which I do not dissent (COTTON, 1...).-—POOLEY’s 
TRUSTEE vv. WHETHAM (LSS8S6), 33 Ch. DD. 1113 55 
L. J. Ch. 8993 55 LT. 3255) 34 WL. OR. 6803 2 
T. L. R. S08, C. A. 

2224. Fresh notice—Acceptance of bill of 
exchange for sum due operating as suspension of 
notice—Subsequent dishonour of bDill.|—Mtge. of 
the equity of redemption of premises as security 
for payment of a sum of money, with the condition 
that, if default should be made for seven days after 
notice requiring payment, the mtgee. might sell. 
The mtgee. subsequently gave due notice, & on 


[crn 
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MENT Co, & HAY (1883), 16 O. R. 15.-— 
CAN. 
Pr. s 
sale in a mtge. authorised uw sale with- | 
out any notice. Default having been 
made in payment of the mtge. money, | 
notice of sale was given exercisable 
I 


power af SEs. eto 


tee pide k. 





a. 
tion in a mtge. 


forthwith. Shortly afterwards 4n 
action was brought by the mtgees. for 
the possession of the mtged. premises 








without the Jeave of a judge, as b. 
required by R. S. V., 1887, c. 102, 8. 30, | diate 
having been first obtained :-—Held : upon 


the Act did not apply, there being 
no proviso for notice in the mtge. 
—CANADA PERMANENT BUILDING 
SOCIETY v. TEETER (1889), 19 O. R. 
156.—CAN. 

t. ‘ | —W here the 
words of the short form were followed 
by the words ‘* Should default be made 
for two months a sale or lease may be 
made hereunder without notice ” :— 
Held: these words were effectual to 
enable the mtgee. to make a valid 
sale & conveyance of the whole estate 
mtged. without giving any notice 














purporting 


lands ” :—Held : 


TN rpeiemnentete SE! eek I NUE RS penn FT meen oe 


whatever of his Intention to do sa. -- 


caren ees 
that upon default a 
mtyee, may sell at once, Without giving 
any notice or waiting any pertod what- 
ever, gives the mtgce. the r 
without giving any notice to the mtgor. 
—-PUBLIC TRUSTEE ¥. MORRISON (1894), 
12 N. Z. L. KR. 423.—N.Z. 
- —,] 
ower of sale without notice 
efault is not an unusual power 
in a mtge., but under ordinary circum- 
stance. such a power ought to be fully 
explained by a solr. intgee. to tho 
mtgor. if he is his client.—-MILLA v. 


‘ —— —— Afler eniry.)— 
The power of sale contained In a mtge., 
to be under Short Forms 
Act, was: ‘* Provided that the mtgee. 
on default for one da 
any notice, enter on & lease or sell said 
under the 
entry on the land was not necessary 
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the sixth day after took a bill at three months for 
the amount from the mtgor., who died the follow- 
ing day. The bill was dishonoured, & thereupon 
the mtgee., without giving any further notice, sold 
the premises to pltf., who brought ejectment 
against deft., the mtgor.’s widow :—-Held: the 
power of sale having been well exercised, deft. was 
not entitled to redeem, but must give up possession 
to pitf.; the giving of the bill operated as a 
suspension of the remedy by sale, & of the running 
of the notice, & both revived when the bill was 
dishonoured ;_ no further notice was therefore 
necessary.—WovuD v. MVRTON (1877), 47 L. J. Q. B. 
191; 37 L. T. 78s, 

Provision for protection of purchaser.] — See 
Sub-sect. &, B. (6), poat. 

2225. Sufficiency of service of notice—‘* Usual 
or last known place of abode ’*°—Notice affixed to 
door.|—S. took a conveyance of an estate from W., 
his father, & then mortgaged the estate, with a 
power of sale on default of payment of the mtge. 
money & interest. within three months after notice, 
in writing, given to S., his heirs, exors., adminis- 
trators or assigns, or Jeft. at his or their usual or 
last known place of abode. The conveyance to S. 
from W. was afterwards declared void, as against 
the creditors of W. Some years afterwards the 
intgee. caused the notice demanding payment to 
be affixed to the door of the house which was the 
last known place of abode of S.; & the mtgee., a 
short time before the expiration of the three months, 
entered into a contract for the sale of the property : 
—Held: (1) as the right of the mtgee. under the 
power of sale was paramount to that of the 
creditors of W., the notice to S. was sulfleient ; 
(2) such notice was well served by being fixed on 
the door of S.’s last known place of abode 3 (8) the 
contract: for sale of the property, although made 
before the oe Hea of the notice, was not 
therefore invalid.--MAJOR vv. Warp (1847), 5 
Hare, 508; 12 Jur. 4783; 67 BH. OR. 1040. 
efnnotations :-—--Consd. Furrur ¢. Farrars (1888), 40 Ch, D. 

395. Refd. Ford tr. Hoely (1857), 3 Jur, N.S. LIL, 

2226. At what time notice given —Stipulation for 
six months’ notice--Interest payable January & 
July—Not affected by interest dates.)—A declara- 
tion in covenant set out) an agreement, dated 
Apr. 27, 1840, whereby, after reciting that deft, 
was indebted to pltfs. in £60, to be repaid, with 
interest at 5 per cent., it was agreed ‘ that the 
said sum of £60 shall remain in the hands of H., 
deft., from the date hereof, for one whole year ; 
that, at the expiration of that period, if the interest 


= eA on ee TTT de RN A RR Fn A BP Re Rea nt NOLS Het OP me RRR 


prior to sale.—CLARK 1 HaAnviy 
Re COTTER (1903), 14 Man. L. HR. 485.-— | (1888), 16 0. RR. 159.--CAN, 
CAN. — an Where title 


d. Pore eee : 
reyistered.} --Where the imntge. stipn- 
jutes for a power of sale, on default, 
without notice, & contains no proviso 
disponsing with the official supervision 
required by Heal Property Act, a sale 
by the mtgee., purporting to be made 
under that. power, without compliance 
with the py ueements of Real Property 
Act, 8. 110, or an order of the ct., 
cannot operate to extinguish the 
registered title of the mtgor.—SMmiTu 
vw. NATIONAL TRUST Co. (1912), 2 
W. iL. R. 973 1 W. WwW. RR. 12223 6 


8. C. R. 618.—CAN. 
isilion of mort- 


6-—— —— a 

gage & equity of redemption by 
assignee.) —KONKLE 1. MAYBEEK (1864), 
23 U. C. KR. 274,—CAN. 

f. Asche abbas of service of notice.}— 
A notice of sale under the power in a 
intge. was addressed to the mitgor., 
then resident abroad, G., as his agent, 
& others :—Held: service of it was 
effective where made upon & accepted 
by G. who acted generally as agent of 


stipula- 


ht to sell 


immQte- 





An 


may, without 


power 
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shall be then paid, & no notice be then given to 
call in the same, the £60 shall continue in the 
hands of H. for another year, & so on from year to 
year, until notice in writing, shall be given by B., 
pltf., to call in the same; that twelve calendar 
months’ notice, in writing, shall be given to call 
in the £60; & that, at the expiration of the said 
notice, the same shall be paid by instalments of 
£10, every third month, until the whole amount 
be paid, the first payment of £10 to be made at the 
expiration of fifteen months from the date of the 
said notice, so that the whole amount of £60 shall 
be paid by the end of two years & six months from 
the date of the said notice.” Averment that 
notice in writing, dated May 29, 1846, was served 
upon deft. to call in the principal sum of £60; & 
that, although twelve calendar months from the 
date of such notice & service thereof elapsed before 
the commencement of the suit, & although six 
months from the expiration of the said twelve 
months had also elapsed, & although two instal- 
ments had become due, yet deft. had not paid the 
same :—Held: on demurrer after the expiration 
of the first year, the notice to pay off the principal 
might be given at any period of the year, & the 
time for payment of the instalments was to be 
calculated from the date of the notice, not from 
the day of the year corresponding with the date 
of the agreement. 

It is perfectly plain, that although a mtge. deed 
provides for the payment of interest on Jan. J], & 
July 1, the stipulation as to six months’ notice for 
repayment of the principal does not: mean that the 
notice is to be given on any particular day, but the 
mtgee. may give the notice at any moment of 
time.—BROWN v. HARTILL (1848), 2 Exch. 484; 
17 L. J. Wx. 2783 154 B. RR. 561. 

2227. Form of notice—Notice requiring payment 
within six months of service.|—A. power of sale in 
a mtge. deed declared in case of default on the 
day named in the proviso for redemption, & pro- 
vided the mtgee. should have given six months’ 
previous notice of his intention to sell that if the 
mtge. money remained unpaid at the expiration 
of the notice ; it should be lawful for him to sell 
at any time after the expiration of the notice, so 
Jong as any part of the moncy should be unpaid : 
—Held: aw notice was not invalid mercly because 
it required payment of the money at a time less 
than six months from the service of the notice. 

_ Semble: even where there has been a serious 
irregularity in the notice to sell by a mtgee. under 
& power of sale, if the purchaser has entered & 
expended money on the property, the ct. will not, 





the imtgor.—Finwick ». Wuirwam 

(1901), 21 GC. L. T. 1923 10. L. R. 24. 

—CAN, one mont 
g. What notice should contuin— 

Notice must specify whether principal or 

wdercst in default.|--M‘'DONALD . v. 

ave (1872), 38 V. Ro (Kq.) 143.— 


Held: 


h. When period of notice begins to 
run.}—Wherea power of sale ina mtge., 
proves that after default of payment 

or &@ month, & a month’s notice of 
sale, the mtgod. premises may be sold, 
the month's default & notice of sale 
cannot run conourrently.—GIBBONS vw. 
McDovaaLL (1879), 36 Gr. 214.— 
cAN: payment. 
-———-.J—One of the atipula- 
tions of a mtge. was, that “ interest 
should be payable half-yearly on... 
provided that the mtgees. on default 
of payment for three months, may enter 
oan hire or cerns sere lands withont 
> “& the mtgees. covenant 

with the mtgors, that no sale or lease 





of tho said lands shall be made or 
granted hd them until such time as n 

1’8 notice in writing shall 
have been given to the mtgors.”? :— 
a notice served at any time 
uftor default was sufficient, & the 
nitgees. were not bound to wait until o 
default had been made for 
months to give such notice.——GRANT v. 
CANADA LIF; ASSURANCE Co. (1881), 
29 Gr. 256.—CAN. 

l. Effect of notice—On action for 
payment.}—Pitf. gave to deft. a notice 
of sale under the power of sale in a 
certuin mtge., & also began an action 
against deft. upon the covenant for 
The notice of sale was 
dated May 2, & the writ was issued on 
May 3 :—Held: the object of Ontario 
Mortgage Act, 1884, was to prevent 
all other proceedings while the notice 
of sale is running, & service of writ 
should be set aside.—PERRY v. PERRY 
(1884), 10 . R. 275.—CAN. 


m.-———- ——.}-Lyon ov. 
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in the absence of fraud, interfere to set aside the 
purchase.—METTERS v. BROWN (1863), 2 New Rep. 
227; 33 L. J. Ch. 97; 8 L. T. 567; 9 Jur. N.S. 
vie a2 W. R. 744, 

Irregularity of notice—Whether ground for 
rescission.|—Sce No. 2227, ante, Nos. 2274, 2429, 

ost. 

2228. Contract of sale before expiration of notice 
—Valid.]—Magor v. WARD, No. 2225, ante. 

2229. —— .}—Three mtgees. in possession, 
of whom F. was one, & acted as their solr. in the 
transaction, sold under the powers of sale in their 
mtge. deed to a co. formed for the purpose of 
purchasing the property. The co. was to some 
extent promoted by F., who became the solr. to 
the co. & had a substantial interest as a share- 
holder :—Held : (1) the sale could not be set aside 
on the simple ground that F. was a shareholder 
in the co., for that a sale by a person to a corpn. 
of which he is a member is not either in form or 
substance a sale by him to himself along with 
other people; but (2) there was such a conflict 
of interest & duty in F., of which the co. had notice, 
as to throw upon them the burden of upholding 
the sale; (3) the co. had discharged themselves 
of this burden by showing that F. had taken all 
reasonable pains to secure a purchaser at the best 
price, & the price given was not at the time 
inadequate, though more might have been obtained 
by postponing the sale. 

Every mtge. confers upon the mtgee. the right 
to realise his security to find a purchaser if he can 
& if in exercise of his power he acts bond fide & 
takes reasonable precautions to obtain a proper 
price, the mtgor. has no redress, even although 
more might have been obtained for the property 
if the sale had been postponed (LINDLEY, L.J.). 

(4) We cannot see any ga ea in his [the 
mtgee.’s] conduct, unless it be that he ought not 
to have agreed in Nov., to sell at a future time for 
£7,700. This, however, does not without more 
invalidate the sale (LINDLEY, L.J.).—FARRAR v. 
FARRARS, LTD. (1888), 40 Ch. D. 8395; 58 L. J. Ch. 
ee 60 L. T. 121; 37 W. R. 196; 5T. L. R. 164, 
Annotations :—<As to (3) Consd. Kennedy v. De Trafford, 

[1896] 1 Ch. 762; Nutt v. Easton, {1899] 1 Ch. 873. 

Apld. Hodson ». Deans, [1903] 2 Ch. 647. efd. Colson 

». Williams (1889), 58 L. J. Ch. 539; Tomlin v. Luce 

(1889), 41 Ch. D. 573; Bailey v. Barnes, [1894] 1 Ch. 25. 

Generally, Refd. Re Hurst, Addison v. Topp (1890), 

63 L. T. 665; Field v. Debonture Corpn. (1896), 12 T. L. R. 


469; Bathv. Standard Land Co., [1911] 1 Ch. 618; Belton 
v. Bass, Ratcliffe & Gretton, [1922] 2 Ch. 149. 


2230. Restriction of right of mortgagor—-Cove- 
nant giving action for damages only—Sale not 
restrained for absence of notice.]|—A mtge. deed 
contained a covenant by the mtgees. not to exercise 


SON (1897), 17 P. HR. 516.—CAN. 


. Variation from Short Forms det 
—No notice to be given.J—Re GIL- 
aap & ISLAND (1886), 11 O. R. 537. 








One month's notice.)—Re 
ARTKIN (1887), 14 O. R. 





GREEN & 
697.—CAN. 


p. Advertisement of sale — Before 
expiration of notice.}—~Where a mtgee. 
served upon the mtgor. a notice 
demanding payment of the mtge. 
money, & stated that, unless peymen’ 
were made within a month m the 
service, the mtgee. would proceed to 
sell, au Injunction was granted restrain- 
ing the mtgee. from publishing, until 
after the expi of the month, an 
advertisement of the sale of the mtged. 
premises.—SMITH v. BROWN (1890), 
20 O. R. 165.—CAN. 


q. Presumption of proper notice.) 
— Where a power of sale has been 
exercised & enjoyment thereunder has 


three 
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their power of sale without giving three months’ 
notice, followed by a proviso that no purchaser 
should be affected by express notice that the notice 
had not been given, & a declaration of intention 
that the covenant should operate only so as to give 
the mtgor. a right to an action of damages against 
the mtgees. :—Held: a ct. of equity had no juris- 
diction to restrain the mtgees. from exercising the 
pore 2 sale washout giving yet required notice.— 
RICHARD v. WILSON ew Rep. 350; 
Jur. N.S. 330. eee eponeee oy 
ry agian :—Refd. Dicker v. Angerstcin (1876), 24 W. R. 


2231. Subsequent deed of arrangement—Not to 
prejudice powers of mortgagee—Power of mortgagee 
to determine deed of arrangement—Notice to sell 
before deed of arrangement determined.]—GILL v. 
NEWTON, No. 2374, post. 

Notice before seizure under bill of sale.1—WSece 
peas OF SALE, Vol. VII., pp. 135-137, Nos. 765— 


ii. To Whom Notice to be Given. 


2282. ‘* Mortgagor, heirs or assigns ’’—Notice to 
infant heir & guardian.|—In a mtge. power of sale 
it was required that notice should be given to the 
mtgor., his heirs or assigns. The mtgor. died, 
leaving an infant heir :—Held: notice to the 
infant heir & her guardian was good notice. 
TRACEY v. LAWRENCE (1854), 2 Drew. 403; 2 
Eq. Rep. 813; 241L. T. O.S.13; 18 Jur. 590; 2 
W. KR. 610; 61 EK. R. 775. 

2233. ‘‘ Mortgagor, heirs, executors or adminis- 
trators ’’—Notice given to executor—Whether 
devisee entitled to notice.|—GiILL v. Newron, No. 
2374, post. 

2234. ‘‘ Mortgagor or his assigns ’’-—Second 
mortgagee — Right to damages for default.!--- 
HOOLE v. SMITH, No. 1382, ante. 

2235. Power exercisable immediately—Second 
mortgagee—Provision against exercise of power 


until default.|-— Tozer v. Buxton (1888), 5 
TT. L. hh. re 








(c) Default in Payment. 


2236. Necessity for provision—Six months’ de- | 


fault after notice—Or interest three months in 
arrear.|—-COCKBURN v. EDWAKDs, No. 1400, ante. 








2237. —— -]—CRADOCK v. ROGERS, 
No. 2222, ante. 
2238. Mortgage by client to solicitor.!-— 





COCKBURN v. EDWARDs, No. 1409, ante. 
2239. 
2222, ante. 








——.| 


CRADOCK v. ROGERS, No. 
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2240. What amounts to default—Tender after 
day fixed—Post office orders—lIn incorrect name.}— 
DEMARUE v. ROYANT (1858), 2 John. & H. 425, n. ; 
70 BE. R. 1124. 

2241. Tender after time on day fixed.|/— 
Notice for payment of a mtge. at 3 o'clock, is not 
forfeited where there is an attendance before 
4 o’clock.— KNox v. Simmons (1798), 4 Bro. C. C. 
433; 29 EB. R. 975. 

2242. ——— Reasonable opportunity must be 
given to comply with demand.|— Declaration on a 
deed, whereby pltf., in consideration of money 
lent to him by deft., assigned to deft. certain 
goods, subject to a proviso for redemption on 
repayment on Mar. 5, 1870, ‘“‘ or at such earlier day 





or time as deft. should appoint for payment by 
notice in writing’’; with liberty on default in 
payment to seize & sell the goods. Breach: 


that deft. without giving pltf. notice of an appoint- 
ment of any reasonable carlier day than Mar. 5, 
1870, for payment of the money, & before any 
default in payment, scized & sold pltf.’s goods. 
Pleas: that before scizing & selling the goods, to 
wit, on Apr. 30, 1861, deft., in pursuance of & 
under the provisions in the deed, duly gave pitf. 
a notice in writing, appointing an earlier day than 
Mar. 5, 1870, for payment of the money to wit, 
at two o’clock of the afternoon of Apr. 30, 1861, 
but ae did not pay same :—Held: the plea 
was bad, inasmuch as a notice for payment on 
the same day the notice was given was insufficient ; 
& also it} was consistent with the plea that the 
seizure & sale were before default in payment at 
the time mentioned in the notice.— ROGERS v. 
Murron (1862), 7H. & N. 733; 31 L. J. Ex. 275 ; 
subsequent proceedings, 2 ¥. & F. 768. 

22438, --—- —-—--.] —l'o secure a floating balance, 
pltf. conveyed to defts. by bill of sale the 
machinery, etc., in & upon pltf.’s mill; the bill 
of sale contained a proviso for redemption if plté. 
should instantly on demand, & without delay on 
any pretence whatsoever, pay the sum duc; it 
provided that the demand might be made personally 
on pitt. or by giving or leaving verbal or written 
notice to or for him at his place of business, etce., 
so nevertheless that a demand be in fact made ; 
that on default of payment defts. might enter, 
& seize, & sell, but that until default pitf. should 
remain in possession. In pitf.’s absence from his 
place of business, a dernand was made there by 
defts. upon his son, who stated his inability to 
mect it; & defts. immediately seized :—Held: 
the notice required by the deed in case of pltf.’s 
absence was such a notice as mght be reasonably 
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continued for a long time, a presump- 
tion arises that all proper notices of 
its intended exercise were given.—— 
BERARD v. BRUNEAU (1915), 8 W. W. R. 
635.—CAN. 

r. Effect of registration of noticc.} 
-—After the registration by a mtgeoe. 
of notice of intention to exercise his 
power of sale the registrar has no duty 
to consider or deal with any informal 
notice of misrepresentation on the 
part of the intgec. regarding the con- 
sideration in the mtge. on which the 

roceedings are being taken before 
him.—Re REGISTRATION OF A CER- 
TIFICATE OF Lis PENDENS. (Sask.), 
11917] 1 W. W. R. 302.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) ii. 


t. *‘ Morigagor, heirs, executora or 
administrators *’—Notice to adminis- 
tratriz-——Whether heir entitled to notice.) 
—A power of sale in a mtge. required 
notice upon default to be given to the 
mtgor., “ his heirs, exors., or adminis- 
ou or left for him or them at his 
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or their last or usual place of abods, 
before exercising the power :—Jleld : 
a notice which was served upon the 
widow, who was aleo the administra- 
trix of the deceased mtgor., & addressed 
to her as such widow. was Jnsufficient, 
because not served also upon the heir- 
at-law of the mtgor.—BanktLertr § v,. 
JULL (1880), 28 Gr. 140.—CAN. 


2235 i. Power exercisable immedialcly 
—Second mortyagee—Provision agatr et 
exercise Of power until default, }--~- 
DoMINniON Trust Co, », BOWER (B. C.) 
(1906), 3 W. L. R. 157.—CAN. 


a. Surety.) — Where mtgees. sold 
the mtged. premises without notico 
to @ surety for part of the debt :-— 
Held: they were Hable as between 
themselves & the surety for the full 
value of the property.—MARTIN  »v. 
Ae & NICHOLS (1878), 25 Gr. 471.— 


b. Execulion § creditors.)}—-In  tak- 
proceedings under a power of sale 
in a mtge. drawn under Short Forms 
Act, execution creditors of the mtgor. 





come within the scope of the word 
‘assigns,’ & a8 such are entitled to 
notice wider power of sale, but only 
those having oxocutions in the shortft’s 
hands at the time notice of default is 
given noed be served.—Re ABBoTr & 
MEDUALF (1891), 20 O. It. 209.—CAN, 

6. Party huving interest in land.| 
—Hed: there being an existing 
interest in the land vested tn or claim- 
able by pltf, of which the mtgor. had 
express notice, pitti, was entitied to 
notice of the sule.—STEWAKT 9. Kow- 


PART XIII. SECT. 2, SUB-SECT,. 1.— 


B. (6). 
d. Evidence of default ~— What 
amounts to—Sale under ower, }-— 
HUGHES ¥. 10 


RUTLEVGE (1894), 
Man. L. R. 13.—-CAN. 

e. Defuull in payment of intereat 
— Before principal due.] — Qu.: 
whether, if default is made in pay- 
inent of interest before the principal 
becomes due, the mtgee. is entitled to 
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supposed to reach pltf., & to give him an 
opporemaey of complying with it within a reason- 
able time; & the seizure was, therefore, not 
justified _MassEyY v. SLADEN (1868), L. R. 4 
Exch. 13; 38 L. J. Ex. 34. 


Annotations :—Consd. Wharlton v. Kirkwood (1873), 29 
LT 644. Refd. Moore v. Shelley (1883), 8 App. Cas. 
uv. 


2244. —— Demand by agent—Reasonable time 
must be given to inquire into agency.|— Where 
by the terms of a mtge. deed pltfs. were to remain 
in possession on their own account, & manage 
the mtged. property until they should make 
default in payment of the mtge. money upon 
demand in writing in manner specified, & such 
demand was made on the wife of one of pltfs. 
during pltf.’s absence by a person who represented 
himself as deft.’s agent, & upon non-payment 
deft. forthwith entered upon possession & scized 
the mtged. property :—Held: in an action of 
trespass against the mtgee., such non-payment 
before pltfs. had had any opportunity to inquire 
into the truth of the alleged agency did not con- 
stitute default, & deft. was liable to the mtgors. 
in substantial damages.—MooRE v. SHELLEY 
(1883), 8 App. Cas. 285; 52 L. J. P. C. 35; 48 
L. T. 918, P.C. 

2245. ---—- ‘‘ After account current had been 
closed ’’--Notice of appointment of trustee for 
creditors —- Equivalent to closing account.] — A 
customer of a bank mortgaged to the bank a 
policy of assurance on his life to secure the amount 
from time to time owing by him to the bank in 
account current. The mtge. provided that the 
statutory power of sale should be exercisable by 
the bank if, among other events, default should 
be made in payment of the balance owing for the 
space of one calendar month after the account 
current had been closed. On Nov. 9, 189, the 
customer wrote to the bank manager: ‘ There 
was a meeting of creditors yesterday. ... They 
agreed to accept all the assets Thad. I gave them 
to understand that I was insured ... & that you 
held the policy . . . as security for your account. 
-.. There was a trustee appointed. ‘Trusting 
cvery one will get 20s. in the pound,” etc. On 
Dec. 18, the bank sold the policy under the power 
In the mtge. :—Held: the letter amounted to a 
closing of the account, & the bank were justified 
in realising their security.—BERRY v. HALIFAX 
COMMERCIAL BANKING Co., Lrp., [1901] 1 Ch. 188 ; 


70 L. J. Ch. 85; 88 L. IT. 665; 49 W. BR. 164; 45 
‘closure; & is entitled to a decree in the common 


Sol. Jo. 98. 


MortTGAGE. 


C. Eatinguishment of Power. 

2246. Deed securing further advance—Omiitting 
power of sale.|—By a deed of 1812, mtgor. assigned 
to mtgee. a policy of insurance ; in a deed of 1813, 
between the same parties, upon a further advance, 
there was a power to sell the policy if the mtge. 
money were not paid on a given day; but upon a 
further advance in 1822, with conversion of 
unpaid interest into principal by a third deed, the 
power was omitted. The mtgee. having after- 
wards advertised the policy for sale under a power, 
& the mtgor. having refused to concur in the 
conveyance :—Held: a purchaser was entitled 
to recover back the deposit money paid on the 
sale.-—CURLING v. SHUTTLEWORTH (1829), 6 Bing. 
121; 3Moo. & P.368; 8L.J.0.8.C.P.113; 130 


BK. R. 1226. 
Annotations :-—Mentd. Boyman v. Gutch (1831), 7 Bing. 
379; Young v. Roberts (1852), 15 Beav. 558. 


2247. Recital in transfer of mortgage—No Iin- 
tention to exercise power—Assignment of all powers 
& remedies under previous mortgage.|—-A mtge. 
deed, dated June 15, 1825, contained a covenant 
to pay the mtge. debt twelve months after date, 
with a power of sale in case of default A transfer 
of the mtge. dated July 2, 1830, recited that the 
old power of sale had not been & was not intended 
to be exercised, & contained a covenant to pay 
the mtge. debt seven years after that date, with 
a power of sale in case of default, & also assigned 
the debt & all powers & remedies for recovering 
the same & all the benefit of the previous mtge. — 
Held: the old power was not extinguished.— 
Boyp v. PETRIE (1872), 7 Ch. App. 385; 41 
L. J. Ch. 378% ; 26 1. T. 460; 20 W. R. 513, L. JJ. 

2248. Ineffectual attempt to sell.|—HENDERSON 
v. ASTWOOD, ASTWOOD v. COBBOLD, COBBOLD v. 
ASTWOOD, No. 2306, post. 

2249. Effect of order nisi for foreclosure.|— 
An order nisi for foreclosure does not extinguish 
the power of sale of the mtgee. over the mtged. 
property, but, until foreclosure absolute, the 
power can only be exercised by leave of the ct. 

-STEVENS v. THEATRES, LTpD., [1903] 1 Ch. 857 ; 
72 LJ. Ch. 764; 88 L. T. 458; 51 W. R. 585 ; 
19 T. L. R. 334. 

-1nnotations :—-Refd. Lloyds Bank »v. Colston (1912), 106 

L. T. 420. Mentd. Halkett v. Dudley, [1907] 1 Ch. 590. 


D. Other Cases. 

2250. Effect of express power—Right of fore- 
Closure not prejudiced.)—(1) The mtgee. of a 
reversionary interest in stock in the public funds, 
with a power of sale, may bring his bill for fore- 





pp. 185-137, Nos. 765-771. 


Insist on the payment of the principal 
monoy as a condition of abstaining 
from tho oxorcise of his power of sale, 
& is not bound at any time before sale 
~ oat a {utorest in arroar ae 
Cxponses.—BURNE Uv. STUART (1884), 
3N. ZL. RR, 247 (S. C.).—N.Z,. 


PART XIII. SECT. 2, SUB-SECT. 1.—C. 


2249 i. Affect of order nisi for fore- 
closure.|}—A mtgee., having obtained a 
foreclosure order visi, shortly after- 
wards, & before the period allowed for 
making absvlute the order nisi had 
expired, ontcred into au agreement for 
the sale of the mtgod. premises to a 
purchaser who had knowledge of tho 
foreclosure procceanas i—Held: the 
mtgee., could not, after the order nist 
for foreclosure & bofore it was made 
absolute, exercise his power of sale 
without the leave of the ct.—DEBEKOK 
wv. CANADA PERMANENT LOAN & 


-]—See, further, 1LLS OF SALE, Vol. VII., 


| foreclosure. 


(1907), 12 B. C. R. 409; 


.— CAN. 


of arrears.)-—VItf., as 


SAVINGS Co. 
4w.L. Ro 

f. Payment 
assignee of the mtgor., was entitled 
to restrain reece nes under the 
power of sale in the mtge., upon pay- 
ment of arroars of interest & costs, the 
rincipal not being due except under 
he acceleration clause.—ToDp 1. 


LINKLATER (1901), 21 CC, L. T. 184; 
10. L. KR. 103.—CAN. 
g. Lapse of time.}—A mitge. on 


lands was given as additional security 
for the amount secured by a chattel 
mtge. On default in payment, a 
warraut was issued under the chattel 
mtge., & the goods were seized & 
taken out of the mtgor.’s possession. 
More than ten years afterwards, the 
mtgor.’s possession of the land not 
having been in any way interfered with, 
an assignee of the mtgee. attempted 
to exercise tho power of sale in the 


| form for an account, &, in default of payment, for 


mtge. of the lands:—Held: the 
intended salo was a ‘ proceeding ’”’ 
within R. S. O. 1897, c. 133, s. 23, 
which the assignee was precluded from 
taking under that sect. after ten 
oars.—MCDONALD t GRUNDY (1904), 

OO. LR. 113: 30. W. R. 731; 24 
>» L. T. 356.—CAN. 
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h. Appointment of receiver — Re- 
ceiver not agent of mortgager. }-—Mtgee. 
was to have power to sell if the interest. 
was three months in arrear :—Held: 
not to be cause against a conditional 
order for a sale that the property had 
been mismanaged by a receiver, & 
that thereby the interest had fallen 
into arrear, the receiver not being the 
agent of the mtgoe.— Re LANE (1850), 
14 L. T. O. 8. 472.—IR. 

k. Application for injunction — 
By second mortgagec.}——When second 
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The only question then is, whether the circum- 
stance, that the interest of the mtgee., from the 
nature of the property, can only be equitable, 
excludes him from the right to the decree of fore- 
closure which he seeks. This question is answered 
by the cases which affirm the title of a second mtgee. 
to foreclose the mtgor., although he does not 
redeem the first mtgee., or take any steps to get 
in the legal estate. These cases decide, therefore, 
that the mtgee. of an equitable interest in property 
is entitled to foreclose the equity of redemption, 
as the legal title in a third party (SHADWELL, 
_ (2) Trustees appointed to sell a reversionary 
interest in stock, & pay off a mtge. thereon, & 
hold the surplus for the mtgor. are not necessary 
parties to a bill of foreclosure brought by the mtgee. 
—SLADE v. RiaG (1843), 3 Hare, 35; 67 BE. R. 286, 
-{nnotation :—As to (1) Folld. Wayne v. Hanham (1851), 

) Hare, 62. 

2251. Threat to exercise power—By solicitor of 
mortgagee—Excessive charges paid under threat— 
Recoverable.}—The solr. of a mtgee., with a power 
of sale, refuses to desist from selling unless the 
mtgor. will pay expenses, with which he is not 
properly chargeable :—Held : money paid under 
such compulsion, may be recovered back.— 
CLOSE v. PHIppPs (1844), 7 Man. & (i. 5863 8 
Scott, N. ht. 881; 1385 E.R. 236. 
eae hay :—Apld. Fraser v. Pendlebury (1862), 31 L. J. 


2252. Appointment of recelver—Trusts subject to 
power of sale—Not so declared in appointment— 
Receiver bound to join in conveyance.|—-A mtgor. 
& a mtgee. with a power of sale joined in demising 
the mtged. hereditaments to a receiver upon trust 
at the request of the mtgec. during the continuance 
of the security, & at the request of the mtgor., 
after satisfaction of the sums secured, to grant 
leases of the premises in such manner as the 
person making such request should appoint, but. 
to permit the mtgor. to receive the rents until 
default was made in payment of the mtge. money 
or interest, & upon trust after default to receive 
the rents & apply the same in keeping down the 
interest upon the mtge. These trusts were not 
declared to be subject to the powcr of sale in the 
mtge. :—Held: they were so in effect, & the 
receiver was bound without the concurrence of the 
mtgor. to join in conveying the hereditaments to 
a purchaser from the mtgee. under the power of 
sale.—KING 1. HEENAN (1853), $6 De G. M. & G. 
890; 43 BK. R. 348, L. JJ. 

2258. Equitable mortgage with agreement for 
legal mortgage—Sale by mortgagor to third party— 
Execution of mortgage—Sale by mortgagee under 
power—Third party trustee for purchaser.}—JIn 
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May, 1849, J. W. deposited title deeds as a security 
for £200 to be advanced to him, & signed a memo- 
randum engaging to execute a mtge. deed when 
called upon to doso. In June, 1849, & before any 
mtge. was executed, J. W. sold the premises com- 
prised in the title deeds, &, treating the intended 
mtge. as in existence, conveyed the property to the 
purchasers, ‘‘ subject to a certain mtge. to, etc., 
for securing £200 & interest, but with the benefit 
of the provisions for redemption, contained in the 
mtge. deed.’”’ The purchasers made no inquiry 
of the intended mtgees. respecting the contents 
of the supposed mtge., & shortly after the purchase 
the £200 was advanced, & in July, 1849, J. W. 
executed a mtge. with a power of sale, under which 
the mtgees. sold the premises to plitf. Upon a bill 
filed by pltf. against the purchasers from J. W. :— 
Held: the power of sale was validly created as 
against the latter, & they were declared to be 
trustees of the legal estate for pltf. & ordered to 
convey the same accordingly.—LerIGH v, LLOYD 
(1865), 2 De G. J. & Sm. 330; 6 New Rep. 3713 
34.3. Ch. 646; 121. 1. 8185 138 W. R. 1054 5 46 
BH. R. 403, L. C. 

2254. Defect in terms of power—Evidence of de- 
fault in payment—Purchaser not exonerated from 
inquiry.Jj—In 1818, certain freehold property was 
mortgaged by the then owner, the form of the 
mtge. being a conveyance of the fee simple to 
trustees upon trust, at any time after the expira- 
tion of six months from the date named for repay- 
ment of the principal, to sell the property, & dis- 
charge the debt, etc., out of the proceeds, & to 
pay the residue to the mtgor., his exors., adminis- 
trators, or assigns. The deed contained a proviso 
for redemption, & also provisions making the 
receipt of the trustecs, their heirs or assigns, & 
sulficient discharge to a purchaser of the property, 
& exonerating any purchaser from seeing to the 
application of the purchase-money, & rendering 
unnecessary the concurrence of the mtgor., or his 
heirs, in any conveyance under the trust for sale. 
The deed, however, did not contain any provision 
exonerating a purchaser from inquiring whether 
default. had been made in payment of principal or 
interest, nor as to whether anything was owing on 
the security. The mtgor. died in 1830, having by 
his will devised the property comprised in the mtge. 
to several of his children in succession, as tenants 
for life, with remainders over. The last surviving 
tenant for life died in 1887, & shortly afterwards A. 
& B., in whom the mtge. had become vested by 
transfer, there having peyuey been several 
mesne transfers, contracted to sell the property. 
The vendors sold as mtgees., in pursuance of the 
trust contained in the mtge. :—Held : without the 
concurrence of aj] the persons at present entitled 


mtgee. applied for an injunction to 
stay first mtgee. from selling mtged. 
premises under power of sale in his 
mtige.:—Hield: the ct. would not 
interfere to stay sale unless second 
intgee. brought amount claimed {nto 
ct. or submitted to be bound to pay 
whatever should be found due.— 
BANK OF NEW SOUTH WALES v. TYON 
& SANDEMAN (1871), 11 N. S. W. 
S. Cc. R. (Kq.) 1.—AUS., : 

l. Right of mortyagee in_possession 
to exercise power—Although right to 
recover mortgage money barred by lapse 
of time.}—Re AUSTRALIAN DEposiT & 
MORTGAGE BaNk, LTD., [1907] V. L. R. 
348.—-AUS. i ; 

m. Right of mortgagor resale— 
Misdescription of property.}— BIGELOW 
#. BLAIKLOCK (1873), R. E. D. 23.— 
CAN. 

n. Sale by way of exchange.}—A 
mtgee. with power of sale under short 


Forms Act can exercise the power by 
way of exchange for other land iustead 
of, in the usual way, by sale for moncy. 
—-SMITH 1. SPEARS (1892), 22 O. Kt. 
286.—CAN. 

0. Obligation to curry out saale.j— 
PATTERSON 0. TANNER (1892), 22 O. KR. 
364.—CAN. 

p. Defect in itl €.jJ—In a 
mtge. which was intended to be taken 
in the name of the mtgce., she, by 
mistake, was deacribed by e nane 
which was not her real name, & which 
was one she had never assumed or 
been known by :~—Held; the legal 
estate did not pass to her by the mtge., 
whatever its operation in eguity; & 
she could not make a good legal title 
to a purchaser under the power of sale 
“ontained in the mtge.—BURTON ve. 
rt Nas (1899), 309 O. R. 643.— 


q. Estate taken by purchaser.}— 


Meld: the purchaser under a power of 
sale in a mtge. which conveys the land 
to the mtgeo. without mention of 
“hia hetrs,’’ doos not take a legal 
ostate in feo simple in the lands.—- 
MILLARD or. GREGOIRE (19135), 12 
BK. LL. R. 401; 11 DL. R. 6393 47 
N. Ss. Kh. 7%.——CAN. 


vr. Sale by mortgagor of rt of 
mortgaged property.}~-The right of w 
nitgee. to bring any portion of the 
mtged. property to sale is not cur- 
tailed hy the intgor. subsequently to 
the mitge. selling a portion of the mtged. 
proporty to a third ee ea 

AS ©. DALIP SINGH (1805), I. L. BR. 17 
All. 434.—IND. 

t. Right of mortgagee to charge 
commission.}--A mtgee. who sells the 
property, is not entitled to charge 
commission on the sale, but will 
reimbursed for his expenses & loss of 
thinc.—RUTHERFORD v. Murray & 
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Sect. 2.—Suale: Sub-sect. 1, D.; sub-sect. 2, A., B., 
C. & D.; sub-sect. 3, A.| 


to the equity of redemption, it was necessary. in 
order to enable the vendors to make a good title 
to the property, that they should, by obtaining 
statutory declarations, furnish evidence of the 
subsistence of the mtge. from the death of the 
mtgor. down to the date of the sale.-—Re EDWARDS 
& RUDKIN TO GREEN (1888), 58 L. T. 789. 

2255. Mortgagee selling as absolute owner— 
Validity as sale under power.|—-HENDERSON v. 
AsSTwooD, ASTWOOD v. COBBOLD, COBBOLD wv. 
Astwoop, No. 2306, post. 

See, also, No. 2272, post. 

2256. Sale by mortgagor with concurrence of 
mortgagee—Default of common agent receiving 
deposit—Liability for loss.|—-A mtgor. contracted 
to sell the estate, & one of the conditions was, that 
the purchaser should pay a deposit to the 
auctioneer. The mtgee. afterwards concurred in 
& adopted the contract. A loss having occurred 
by the insolvency of the auctioneer :—Held: as 
between the purchaser & mtgee., the latter stood 
in the shoes of the vendor & must: bear the loss.— 
Rowe v. MAY (1854), 18 Beav. 613; 52 BE. R. 241. 
Annotation :—Refd. Barrow v. White (1862), 2 John. & H. 


Compare No. 2475, post. 


SuB-Seet, 2.—IMPLIED POWER OF SALE. 
A. To What Mortgages Applicable. 

2257. Mortgage of exchequer annuities.]|— 
Exchequer annuitics were assigned by way of 
mtge. for securing £5,000 & interest. The money 
not being paid, the mtgece., after repeated notice 
to the exor, of the mtgor., & demand of his money, 
sold the annuities on the Exchange, at the market 
price :—Held: this was a good sale, & there was 
no necessity of previously foreclosing the equity 
of redemption.—WILSON ». TooKER (1714), 5 
Bro. Parl. Cas. 193; 2 KE. BR. 622; sub nom. 
TUCKER v. WILSON, 1 P. Wms. 261, H. L. 
Annotations :-——Refd. Lockwood v. Ewer, Child v. Chanstilet 

1742), 9 Mod. Rep. 275; He Morritt, Ha p. Official 

Jtoceivor (1886), 56 L. T. 42; Doeverges ». Sandeman, 

Clark, (1902) 1 Ch. 579 ; Stubbs v. Slater, (1910] 1 Ch. 632. 

2258. Mortgage of stock.|—In the year 1708 A. 
borrows of B. £2,000 & for security assigns to 
B. £2,600 Hast India stock, & gave his bond for 
the same sum payable July following; B. signs 
a defeasance, by which he covenants, that if A. 
paid principal & interest in July he would re- 
transfer. The stock sinking in value, several 
calls were made, which B. paid, & upon the last 
call B. had paid £24 over & above the £2,500; & 
the stock afterwards increased in its value. B. 
continues in possession until the year 1715, & 
then sells out this £2,500 stock, & united it to 
other stock of his own, & died; & in 1729 a bill 
is brought to redeem, but was dismissed on account 
of the Iength of time; & this being a personal 
pledge, there was no occasion to foreclose.— 
LockWwoopb v. EWER, CHILD (LADY) v. CHANSTILET 
frat aoe Rep. 275; 2 Atk. 303; 88 E. R. 

2259. ———.|—The pawncee of stock is not bound 
to bring a bill of foreclosure of the equity of 
redemption of the stock, but may sell it (Lorp 





HUTCHINS (1880), 6 Nfld. L. R. 227.— 
NFLD. 


a. Application for leave to sell. mh 
Where a clause in a mtge, bond pone 


on the mtgee. a right to sell the 
hypothecated property on failure of the 
tgor. to make due payment of instal- 
ments of capital & interest, the proper 


MORTGAGE. 


HARDWICK, C.).—KEMP v. WESTBROOK (1749), 

1 Ves. Sen. 278; 27 E. R. 1030, L. C. 

Annotations :—Refd. Dyson v. Morris (1842), 1 Hare, 413; 
Banner v. Berridge (1881), 18 Ch. D. 254. Mientd. Leeds 
v. Amherst (1846), 2 Ph. 117. 

2260. Equitable mortgage—By deposit of deeds.] 
—Where an equitable security is given by the 
deposit of deeds, pltf., on a bill brought to give 
effect to his security, is entitled to a decree for a 
sale.—PAIN v. SMITH (1833), 2 My. & K. 417; 39 
E. R. 1003. 

Annotations :—Dbtd. Brocklehurst v. Jessop (1835), 7 Sim. 
438. Consd. Tuckley v. Thompson (1860), 1 John. & H. 
126. Refd. Ashworth v. Mounsey (1853), 9 Exch. 175. 


2261. .|—A deposit of deeds by way of 
mtge. gives neither mtgor. nor mtgee. a power of 
sale (CHITTY, J.).—Re REBBECK, BENNETT v. 
REBBECK (1894), 63 L. J. Ch. 596; 71 L. T. 74; 
42 W. R. 473; 38 Sol. Jo. 399; 8 R. 376. 
Annotations :—Mentd. Re Barrow-in-Furness Corpn. & 

Rawlinson’s Contract, [1903] 1 Ch. 339; Re Henson, 

Chester v. Henson, [1908] 2 Ch. 356. 

2262. On death of mortgagor.]—-BROCKLE- 
HURST v. JESSOP, No. 2849, post. 

2263. ———-.I—-PERRY v. KEANE, 
PARTRIDGE, No. 2858, post. 

2264. Absolute purchase held to be available as 
security only — Power not implied.|—Where an 
absolute purchase is held, in consequence of the 
relation between the parties, to be available as a 
security only, the ct. will not import into the 
transaction a power of sale-—PEARSON v. BENSON 
(1860), 28 Beav. 598; 54 E. R. 496. 

2265. Mortgage of chattels—After default when 
time fixed for payment.]|—-When goods are deposited 
as a security for the repayment of a loan of money 
on a future day certain, though without any 
express stipulation that the pawnee should have 
power to sell on default of payment on the day, 
semble: such a power of sale is implied by law 
from the nature of the transaction. 

But where there is no stipulated day for pay- 
ment, or where the stipulated time has been 
rendered indefinite by a subsequent agreement 
between the parties, it is not competent to the 
pawnee to sell without a proper demand & notice. 

A notice that he will sell unless an excessive 
sum be paid immediately is not such a notice as 
will justify the sale.—Pigot v. CUBLEY (1864), 
15 C. B. N.S. 701; 3 New Rep. 607; 33L.J.C.P. 
134; 9 L. T. 804; 10 Jur. N.S. 318; 12 W. R. 
407; 143 BK. R. 960. 

Annotations :—Distd. Deverges v. Sandeman, Clark, [1902] 
1 Ch. 579. Expld. Stubbs v. Slater, [1910] 1 Ch. 632. 
Mentd. Donald v. Suckling (1866), L. R. 1 Q. B. 585; Cox 
v. Liddell (1895), 2 Mans. 212. 

2266. .]—As a general rule the pawnee 
of chattels has no right to sell them, unless a time 
was originally fixed for their redemption & that 
time has expired, or unless he has made a demand 
on the pawnee for payment of which is due to 
him (FRy, J.).— FRANCE v. CLARK (1883), 22 Ch. D. 
830; 52 L. J. Ch. 362; 48 L. T. 185; 31 W. R. 
374; affd. (1884), 26 Ch. D. 257, C. A. 


Annotations :—Consd. Fry v. Smellic, [1912] 3 K. B. 282. 
Refd. Easton v. London Joint Stock Bank (1886), 55 L. T. 
678. Mentd. Hutchison v. Colorado United Mining Co. & 

Hamill, Hamill v. Lilley aa aee 3T. L. R. 265; Williams 


v. Colonial Bank, Williams ©. London Chartered Bank of 











PERRY v. 








Australia (1888), 38 Ch. D. 388; ons wv. London 
oO tock Bank, Little v. London Joint Stock Bank 
; Moore v. North Western Bank 


(1890), 38 W. R. 449; 
(1891), 64 L. T. 456; Faulks vo. Atkins (1893), 10 T. L. R. 
178; ; vincial Bank, [1893] 2 Ch. 
655; Fox v. Martin (1895), 64 L. J. Ch. 473; London & 
Midland Bank v. Mitchell, (1899) 2 Ch. 161; Watkin v. 


procedure is for the mtgee. to apply 
to the ct. for leave to sell.—EZz p. 
INDWE MUTUAL BUILDING SOCIETY 
(1906), 16 C. T. R. 1137.—S. AF. 
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Lamb (1901), 85 L. T. 483 ; 

1 K. B. 361; Montagu v. Weston, Clovodon ae e8 

Light Ry. (1903), 19 T. L. R. 272: Lioyd’s Bank wv 

Cooke, [1907 11 KB. 794; Stubbs v. Slater & Bond (1910), 

Tita A, uae an v. London Joint Stock Bank, 

2267. — : -]—A mtgee. of personal chattels 
which are in his possession is not in a worse position 
than a pledgee, & where there is no express power 
of sale given by the mtge., he has, after default 
in payment, & after he has given the mtgor. a 
reasonable time to pay the money due, a power to 
sell & give a good title to the purchaser (CoTron, 
L.J.).—Re Morrirr, Ex p. OFFICIAL RECEIVER 
(1886), 18 Q. B. D. 222; 56 L. J. Q. B. 139; 56 
L. T. 42; 35 W.R. 277; 37. L. R. 266, C. A. 


Annotations -—Consd. Calvert v. Thomas (1887), 19 Q. B. D. 
Wei Deverges v. Sandeman, Clark, {1902] 1 Ch. 579. 
Reld. Re Cleaver, Ez p. Rawlin ase) 18 Q. B. D. 489 ; 
Watkins v. go 887), 18 Q. B. ). 386; The Ningchow, 
[1916] P. 221. entd. Lumley v. Simmons (1887), 34 
Ch. D. 698. 

See, further, PAWNS AND PLEDGES. 
Shares.]—See CoMPANIEs, Vol. LX., p. 416, Nos. 
2688, 2689. 








B. Requirements as to Notice. 


2268. Necessity for—General rule.] 
TOOKER, No. 2257, ante. 


WILSON ¥. 

















2269. -|—Re Morritt, Ez p. OFFICIAL 
RECEIVER, No. 2267, ante. 
2270. —— No time for payment stipulated.] 


—PIGoT v. CUBLEY, No. 2265, ante. 








2271. —— -]—FRANCE v. CLARK, No. 
2266, ante. 
2272. -——.]—The mtgee. of shares, 








the mtge. not being by deed, has, in the absence of 
an express power of sale, an implied power to sell 
the shares on default by the mtgor. in payment of 
the amount due at the time appointed for payment, 
or, if no time be fixed, then on the expiration of 
& reasonable notice by the mtgee. requiring pay- 
ment on a day certain. A month’s notice, or even 
less, would be a reasonable notice. 

I do not think that the fact found by FARWELL, 
J., that defts. sold bond fide, believing themselves 
to be absolute owners, precludes them from defend- 
ing themselves on the ground of a power of sale 
wae they were entitled to exercise (STIRLING, 

Jd). 

When no time for payment has been originally 
fixed, then, before the power of sale can be 
exercised, notice is to be given to the mtgor. & 
default must be made by him in payment after such 
notice. What this notice is to contain is nowhere 
defined ; but it must, of course, be a notice which 
is in all respects reasonable, regard being had to 
the circumstances of the case. A notice demanding 
payment of an excessive sum has been held to be 
bad. The notice must give a_ reasonable 
opportunity to the mtgor. to pay what is due under 
the mtge.; & I think it is at least desirable that 
it should fix a day for that purpose, & also convey 
to the mind of the mtgor. that, if he fails to avail 
himself of the opportunity given to redeem, the 
mtgee. will be in a position to put in force his 
rights (STIRLING, L.J.).—DEVERGES v. SANDEMAN, 
CLARK & Co., [1902] 1 Ch. 579; 71 L. J. Ch. 328 ; 
86 L. T. 269; 50 W. R. 404; 18 T. L. R. 375; 
46 Sol. Jo. 316, C. A. 

Annotation :—Consd. Stubbs r. Slater, {1910} 1 Ch. 632. 

2278. What constitutes good notice—Claim for 
excessive amount—To be paid immediately.}/— 
Pigot v. CUBLEY, No. 2265, ante. 

2274. —— —— Mistake in notice—Whether 
liability of sale affected.|—In the case of a mtge. 
of shares by deposit of the share certificate together 
with a blank transfer the fact that the mtgee. in 


J.—VOL. XXXV. 
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giving notice requiring payment makes a mistake 
as to the amount due on the mtge. & demands too 
much is not a ground for invalidating the exercise 
of his implied power of sale (CozENS-HARDY, 
M.R.).—STUBBS v. SLATER, [1910] 1 Ch. 6382; 79 
L. J. Ch. 420; 102 L. T. 444, C. A. 


«innolations :—Refd. London County & Westminster Bank 
v. Tompkins, [1918) 1 K. B. 515; Ellis’ Trustee v. Dixon- 
Johnson (1924), 131 L. T. 652. Mfentd. Aston wv. Kelsey, 
a oa B. 314; Blaker v. Hawes & Brown (1913), 109 


Irregularity of notice—Whether ground for rescis- 
sion.]—See Nos. 2227, 2274, ante ; No. 2429, post. 

See, further, PAWNs & PLEDGES. 

2275. Length of notice—Reasonable notice—One 
month.]|—DEVERGEs v. SANDEMAN, CLARK & Co., 
No. 2272, ante. 

2276. —— Less than one month. ]—DEVER- 
GEs vy. SANDEMAN, CLARK & (o., No. 2272, ante. 

2277. Contents of notice—Must fix date of pay- 
ment.}—-DEVERGES v. SANDEMAN, CLARK & Co., 
No. 2272, ante 





Statement of intention to sell.|—— 
eons v. SANDEMAN, CLARK & Co., No. 2272, 
ante. 

2279. Mortgagor’s address unknown—Power of 
court to order notice by advertisement.)]—Where 
certain share certificates had been pledged with a 
firm which afterwards became bkpt. & the pledgor 
had disappeared without repaying the loan, the 
trustee in bkpcy. was given permission to sell the 
shares after advertising for the pledgor as directed 
by the ct.—He Hariison & INGRAM, £z p. 
WHINNEY (1905), 54 W. R. 2083 14 Mans. 1382. 





C’. Mortgagee Selling as Absolute Owner. 
2280. Whether valid exercise of power.|—DiEVER- 
GES v. SANDEMAN, CLARK & Co., No, 2272, ante. 
See, also, No. 2306, post. 
See, further, PAWNS & PLEDGES. 


D. Time for Exercise of Power. 
2281. Not before date fixed for redem ig 
PuHiLeot v. HELBERT (1722), 2 Mq. Cas. Abr. 746 3 
22 KW. RR. 633, 1. ¢C. 


2282. —-— Determination of credit—Effect of 
excessive demand.|—-Picgot v7. CUBLEY, No. 2265, 
ante, 


SuUB-SECT. 3.—STATUTORY POWER OF SALE. 


A. Under Trustees and Mortgagees Act, 1860. 

See, now, Law of Property Act, 1925 (c. 20), 
8s. 101. 

2283. Scope of powers-—Mor e of leaseholds 
by sub-demise—Power to sell whole term.|—A 
mtgee. contracted to sell two properties, leasehold 
& freehold, to the equity of redemption in which 
respectively the mtgors. were entitled in different 
shares. ‘The leaseholds had been mortgaged to 
him by underlease. The purchaser refused to 
complete, & the vendor filed a bill for specific 
performance. At the date of the filing of the bill 
she mtgors. were willing to concur; but before 
she decree was made, some of them died, leaving 
nfants interested in the equity of redemption :— 
Held: (1) 23 & 24 Vict. c. 145, s. 15, empowered 
the vendor to sell the whole of the term of the 
leaseholds, though they were only demised to him 
lor the residue of the term less one day; (2) the 
infants interested in the equity of redemption 
must be bound by the sale, as it appeared for their 
advantage that the two properties should be sold 
together; & the vendor could make a good titie. 

KE 
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Sect. 2.—Sale: Sub-sect. 3, A., B. (a) & (b), C. & 
D.; sub-sects. 4 & 5, A.] 


—I[taTT v. FILuMAN (1871), 25 L. T. 55; 
yer Distd. te Hodson & H ’ Contract 
i aaa . He ‘0 
ANUBST). 85. on Gos. Foild. Re ‘Solomon “x Meagher’s 

Contract (1889), 40 Ch. D. 508. 

2284. —— Right of equitable mortgagee by deed 
—Legal estate in mortgagor.}—An equitable mtgee. 
in fee, by deed, made before 1882, by a mtgor. who 
has the legal estate, can, under Lord Cranworth’s 
Act, 1860 (c. 145), ss. 11, 15, sell & convey the 
legal estate; & that notwithstanding Convey- 
ancing Act, 1881 (c. 41), 8. 71.—Re SoLoMon & 
MEAGHER’S CONTRACT (1889), 40 Ch. D. 508; 58 
ju. J. Ch. 3389; 60 L. T. 487; 37 W. It. 331. 
Annotation :—Mentd. Ie Boucherett, Barne v. 

[1908] 1 Ch. 180. 

2285. Effect of Conveyancing Act, 1881 (c. 41), 
s. 71—Sale by equitable mortgagee—By deed made 
before 1882.]--Re SoLomon & MEAGHER’s CON- 
TRACT, No. 2284, ante. 


19 


yrskine, 


B. Under Conveyancing Act, 1881. 
(a) In General. 

See, now, Law of Property Act, 1925 (c. 20), 
as. 101, 104 (1), 106, 205 (1). 

2286. Scope of powers—Application to copy- 
holds.]-—-An cquitable mtgee. by deed who sells in 
exercise of the power of sale conferred by Convey- 
ancing Act, 1881 (c. 41), cannot convey the legal 
estate vested in the mtgor. 

1 was struck by Mr. P.’s observation on the 
exception at the end of sect. 2], but I do not think 
it decisive. The exception was introduced to 
make it plain that by the general words of the 
sect. it was not intended to alter the way of 
conveying copyholds, & I do not think this sufficient 
to give to the first part of the clause the effect 
contended for (LINDLEY, L.J.).—Re Hopson & 
Howes’ CONTRACT (1887), 35 Ch. D. 668; 56 L. J. 
Ch. 755; 56 L. T. 887; 35 W. R. 553, C. A. 
Annotations :—Refd. Re Solomon & Meagher's Contract 

(1889), 40 Ch. D. 508; London County & Westminster 

Bank vw. Tompkins, [1918] 1 K. B. 515. 

2287. Right of equitable mortgagee by deed 
——~Legal estate in mortgagor—Power to convey legal 
estate.|.—Jte Hopson & HOWEs’ ConrTRACT, No. 
2286, ante. 

2288. Whether extend to trade machinery— 
Apart from freehold.]|—-The power of sale incident 
to the estate of the mtgee. under Conveyancing 
Act, 1881 (c. 41), 5. 19, which enables him to sell 
the ‘‘ mtged. property or any part thereof,’’ does 
not authorise him to sell the trade machinery 
apart from the freehold.—Re YatTrs, BATCHELDOR 
v. YATES (1888), 38 Ch. D. 112; 57 L. J. Ch. 697 ; 
59 L. T. 47; 36 W.R. 563; 4 T. L. R. 388, C. A. 
Annotations :~-Consd. Climpson v. Coles (1889), 23 Q. B. D. 

465. Apld. Re Lusty, Hz p. Lusty v. Official Receiver (1889), 

60 L. T. 160; Re Brooke, Brooke v. Brooke, {1894} 2 Ch. 

600. Distd. Smallv. National Provincial Bank of England, 

[1894] 1 Ch. 686. Consd. Johns v. Ware, [1899] 1 Ch. 359; 

Re Rogerstone Brick & Stone Co., Southall vw. Wescomb, 

[1919] 1 Ch. 110. Refd. Stevons v, Marston (1890), 60 

L. J. Q. B. 192; West London Syndicate v. I. R. 

Comrs., (1898) 2 Q. B. 507 ;_ Born v. Turner, [1900] 2 Ch. 

211. Mentd. He Chaplin & Staffordshire Potteries Water- 
works ('o.’8 Contract, (1922) 2 Ch. 824. 

Debentures.|——See COMPANIES, Vol. X., 
p. 804, No. 5104. 

—— Bills of sale.|—See BiIL~s or SALE, Vol. 
VII., pp. 65, 66, Nos. 376-378. 

2289. Improper exercise of power—Remedy of 
erson damnified—Jurisdiction of county court.|— 
Jonveyancing Act, 1881 (c. 41), 8. 21 (2), provides 

that ‘‘ any person damnified by an unauthorised, 
or improper, or irregular exercise of the power,’’ 
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that is, the power of sale conferred by the Act, 
‘‘ shall have his remedy in damages against the 
person exercising the power” :—Held: this 
remedy in damages may be obtained by means of 
a common law action brought in the county ct. 
where the amount claimed is within the county ct. 
a v. Hiapon (1893), 69 L. T. 
, D.C. 

2290. Express power of sale in mortgagor— 
Whether mortgagee’s statutory power affected.|— 
KENT, SUSSEX & GENERAL LAND SOCIETY, LTD. v. 
HEATHCOTE & MEDLIcOoTT (1894), 38 Sol. Jo. 808. 

2291. Assignment of part of mortgage debt— 
Whether mortgagee’s power of sale lost.|—-(1) First 
mtgees. declared themselves trustees for F. & Sons 
of part of the mtge. debt, & then assigned that part 
to F. & Sons without power to the latter to give 
receipts for any part of the principal & interest 
due on the security. F. & Sons did not give notice 
of the assignment to any person interested in the 
equity of redemption. The first mtgees. then, in 
exercise of their statutory power, sold the premises 
by auction to F. & Sons for the amount of principal 
& interest due to themselves :—Held: the sale 
was valid, & the statutory power of sale was not 
put an end to by the assignment. 

(2) The assignees, who were also fourth mtgees. 
agreed with the mtgors. & F. & Sons that F. & 
Sons should manage the premises, & after payment 
of management expenses & outgoings should out 
of the net profits pay an annual sum of £4,500 by 
way of rent & interest on prior mtges. :—Held : 
by the indentures of first & second mtge. the agree- 
ment was not binding on the first or second mtgees., 
the first mtgees. had not entered into possession 
& were not accountable for this annual sum which 
had not been received, & was not in the circum- 
stances receivable as the profits were not sufficient. 
—FLOWER & Sons, LTD. v. PRITCHARD (1908), 53 
Sol. Jo. 178. 


(b) Conditions of Exercise of Power. 


Notice requiring payment—Necessity for.]—Sec 
Law of Property Act, 1925 (c. 20), s. 1038 (1). 

2292. Three months from date of wadagey TRS 
A notice served by a mtgee. upon a mtgor., after 
the mtge. money has become payable, requiring 
payment at the expiration of three months from 
the date of the notice, is a good notice under 
Conveyancing Act, 1881 (c. 41), s. 20. The three 
months’ default in payment mentioned in that 
sect. begins to run from the service of such a notice, 
not from the date fixed by the notice for payment. 
—BARKER v. ILLINGWORTH, [1908] 2 Ch. 20; 77 
L. J. Ch. 581; 99 L. T. 187. 

2293. ——— When time begins to run.]—BARKER 
v. ILLINGWORTH, No. 2292, ante. 

Interest in arrear—Necessity for.|—See Law of 
Property Act, 1925 (c. 20), s. 103 (2). 

294. Instalment including interest.|—-~By 

a mtge. deed, dated Feb. 1, 1899, after reciting 
that deft. had agreed to lend to pltf. the sum of 
£100 together with £50 for interest, the whole to 
be repaid by 20 half-yearly instalments of £7 10s. 
each, plitf. covenanted for repayment on Aug. 1, 
1899, of the sum of £150 by the half-yearly instal- 
ments, & pltf. assigned to deft. two houses as 
security. The deed contained a proviso that, so 
long as the instalments were duly paid, the mtgee. 
should not call in the sum remaining due. One of 
the instalments being more than two months in 
arrear, deft. proceeded to exercise the power of 
sale under Conveyancing Act, 1881 (c. 41), 8. 20 :— 
Held: as the instalments included a sum for 
interest, sect. 20 applied, & deft. had the right to 
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gy Clas v. DERRICK (1903), 19 T. L. R. 209, 
rig hacer ee aig fort deed or statute— 

agor—Necessity for.|—See Law of Pro- 
perty Act, 1925 (c. 20), s. 103 (3). Pr 


C. Proprietor of Registered Charge. 

See Land Registration Act, 1925 (c. 21), s. 34. 

2295. Removal from register by purchaser— 
Without consent of mortgagee—Land Registry Act, 
1862 (c. 53), s. 34.) Where the owner of an equity 
of redemption of real estate is entered on the 
register of estates with an indefeasible title, 
subject to a mtge. & the nitgee. afterwards 
exercises his power of sale, & conveys part of the 
registered property to a purchaser, such purchaser 
is entitled, after his conveyance has been entered 
on the register, to have the property bought by 
him, & all entries relating thereto, removed from 
the register without the consent of the mtgor.— 
fie WINTER (1873), L. R. 15 Eq. 1563; 42 L. J. Ch. 
318; 27 L. T. 842; 21 W. R. 320. 


D. Under Colonial Statutes. 
See Cases infra. 


SUB-SECT. 4.—WHo May EXERCISE POWER. 

See, now, Law of Property Act, 1925 (ce. 20), 
s. 106. 

2296. Joint mortgagees—Right of survivor.]— 
A power of sale & to give receipts in a mtge. given 
to the two mtgees., their heirs & assigns, it being 
declared that the mtge. money was advanced by 
them out of moneys in their possession on a joint 
account :—Held: to be exercisable by the 
survivor.—LIIND v. POOLE (1855), 1 K. & J. 383 ; 
3 Hq. Rep. 449; 1 Jur. N.S. 371; 3 W. RR. 331; 
69 E. R. 507. 

2297. ——— Partners—Right of single partner.!— 
Where a mtge. in the ordinary form is made to 
partners in trade to secure a partnership debt one 
of such partners takes uo authority to bind the 
others or the mtgor. by a sale under the powcr in 
the mtge.; & if a person to whom he has 
contracted to sell the property expend money in 
repairs on the faith of such contract the money 


V SREMIY Ve FLV aa Paes 


Sigs See gece Sees 

2298. Lunatic mortgagee—-Whether committee 
authorised to sell & convey——Lunacy Regulation 
Act, 1853 (c. 70), ss. 116, 136.|—The Master in 
Lunacy having reported that it was desirable that 
property of which the lunatic was mtgee. should 
be sold under a power of sale in the mtge., the ct. 
declined to make an order [under above Act] 
authorising the committee to sell & to convey the 
estate to the purchaser, but only directed him to 
sell, leaving the transfer of the legal estate to be 
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dealt with on a subsequent application under 
Trustee Act, 1850 (c. 60).—Re Harwoop (1887), 
35 Ch. D. 470; 56 L. J. Ch. 974; 56°L. T. 502 ; 
36 W. R. 27, L. JT. 

Annotation :—Mentd. Re A., [1904] 2 Ch. 328. 

See, now, Lunacy Act, 1890 (c. 5), ss. 120, 124. 

2299. Agent of mortgagee—Power of attorney 
to sell land—& to give discharge for money—Not 
authorised to exercise statutory power.|—A power 
of attorney authorised the agent to sell any real or 
personal property then or thereafter belonging to 
the principal, & also to reccive & give a discharge 
for any moneys then or thereafter owing to the 
principal by virtue of any security :—Held: it 
did not authorise the agent. to sell property held 
by the principal as mtgee. under the mtgee.’s 
statutory power of sale.-—Re Dowson & JENKINS’ 
ConTrRACT, [1904] 2 Ch. 2195 73 L. J. Ch. 684 ; 
91 L. T. 121, C. A. 

Personal representatives of mortgagee.|—Sce 
Administration of Kstates Act, 1025 (ce. 23), 
s. 1 (2). 

Mortgage to building soclety—Power limited to 
trustees.!|—— See BurLpiIng Societies, Vol. VII., 
p. 478, No. 146. 

On winding up on unincorporated society. |-— 
See BuiLpina Socieries, Vol. VEL, p. 510, No. 
341. 

Representation action by debenture holders. |—Sce 
COMPANIES, Vol. X., p. 807, Nos. 1522-1528, 

As to exercise of statutory powers.|/—Sce Law of 
Property Act, 1925 (c. 20), ss. 106, 205; Trustees 
& Mortgagees Act, 1860 (¢. 145), 8. 11. 





Sun-secrT. 5.—WHo May PURCHASER. 
A. Mortgagee. 

2300. Disabled from purchasing.|——DOWNES v. 
GRAZEBROOK, No. 2331, post. 

2301. ——~.]—Then came the proceedings of 
Mar. 5, 1875, under which the mtged. premises 
were put up for sale, as under the powers for sale 
contained in the indenture of assignment & instru- 
ment of mtyve., & knocked down to J)... . The 
sale would be impeachable by the co., on the 
ground that D). was merely nominal purchaser on 
behalf of the bank, who, as mtgees, selling under 
ona of — 7: ee : 
(Sin JAMES W. COLVILLE).-—~NATIONAL BANK OF 
AUSTRALASIA VU. UNITED HAND-IN-HAND & BAND 
OF HOPE Co. (1879), 4 App. Cas. $01 3; 481. J. P.C. 
50: 401. T. 697; 27 W. R. 889, P.C. 

2302. ——-~—.]—Nasit v. MADs (1880), 25 Sol. Jo. 
95, C. A. 
Annotationa :—Refd. Martinson v. Clowes (1882), 21 Ch. D. 

857; Colson v, Williams (18589), 58 L. J. Ch. 539; Belton 

v. Bass, Ratcliff & Gretton, [1922] 2 Ch. 44%. 

2303. -]—At a sale by auction under the 
direction of a building society as mtgees., the 


ayo 
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b. Requirements as to  notice.)-— 
Held: a notice under Real Property 
Act of New South Wales, 26 Vict. 
No. 9, 8. 55, is not bad because it 
demands more than is due, & where a4 
demand is made for a larger amount 
than that which is really due, such 
demand does not dispense with the 
necessity of tendering what is actually 
due, unless there is at the same time a 
re 1 to receive leas than the sum 
demanded.—CAMPBELL v. COMMERCIAL 
BANKING Co. OF SYDNEY, COMMERCIAL 
BANEING Co. OF SYDNEY v. CAMPBELL 
(1879), 40 L. T. 137, P. C.—AUS., 


c. Conditions of sale— Right of 
registrar to settle.}—In proceedings by 4 


mtgee. for sale under Land Titles Act 
(Alta.), 8. 62 (a), the registrar has a 
right to settle the conditions of saie 
until it is shown that the sale is one 
authorised by the Act, & it is his duty 
to fix the reserve bid in settling the 
conditions.—He SUN LIFE AASSURANUE 
Co. & WIDMER (1916), 33 W. L. R. 
521; 9 W. W. R. 961.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 4. 

d. Agent of muortgagee.}-—It is not 
raeapoeed d that the seal of a building 
society should be affixed to an authority 
to its agent to sell under a power of 
sale in a mtge.; the entry in the books 
of the society is sufficient for that 
de ame atte ©. FARMERS’ & 

ECHANICS’ BUILDING SOCIETY (1855), 


5 Gr. 326,—-CAN. 

e. Personal representatives of mort- 
gagee.J—-WALDUCK v0. CORBETT (1867), 
4 W. W. & A‘. 45.—AUS. 

f. Aasignee.}—BARRY v. ANDERSON 
(1891), 18 A. R. 247.—OAN, 

g. ——.}+—Heonn v. MARSHALL 
(1919), 44 O. L. RR, 2413 46 D. LL. R. 
149; 15 O. W. N. 200.—CAN., 


PART XIII. SECT. 2, SUB-BECT. 5.—A. 


2300. Disabled frum purchasing. }—~ 
A intgee. with power of sale is a trustee, 
& cannot, without the cxpress consent 
of his cestui que trust, purchase an 
estate of which ho is the mtgee.—Re 
Wuire, Fx p. Goacs (1866), 1 Q. 8. 
C. KH. 149.—AUS., 
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Sect. 2.—Sale: Sub-sect. 5, A., B., C. & D.) 


secretary of the society openly bid for & became 
the purchaser of two lots on his own account. 
There was no proof of undervalue :—Held: in 
the circumstances the sale to the secretary could 
not be maintained as against the mtgor. 

It is quite clear that a mtgee. exercising his 
power of sale cannot purchase the property on his 
own account, & I think it clear also that the solr. 
or agent of such mtgee. acting for him in the matter 
of the sale cannot do so either (NorTH, J.).— 
MARTINSON v. CLOWES (1882), 21 Ch. D. 857; 51 
L. J. Ch. 594; 46 L. T. 882; 30 W. R. 795; on 
appeal (1885), 52 L. T. 706, C. A. 

Annotations :—Refd. Farrar v. Farrars (1888), 40 Ch. D. 
sen Colson v. Williams treoe? 68 L. J. Ch. 539; Nutt 

v, Haston (1899), 68 L. J. Ch. 367; Hodson v. Deans, 

{1903} 2 Ch. 647. Mentd. Bath v. Standard Land Co., 

{1911] 1 Ch. 618. 

2804. Pledge.|—-A sale by a pledgee to 
himself of securities pledged is void ; but it does 
not put an end to the pledge, so as to entitle the 
pledgor to recover them without payment of the 
amount thereby secured ; nor does it entitle him 
to damages.—NEIKRAM DoBAy v. BANK OF 
BENGAL (1891), L. R. 19 Ind. App. 60, P. C. 

2305. Purchase through agent.] — DOWNES v. 
GRAZEBROOK, No. 2331, post. 


2306, .|—Mtgee., his power of sale on 
default having arisen, sold the mtged. premises by 
public auction ostensibly to a third person, in 
reality to himself; took possession as owner & 
subsequently sold the same with improvements 
effected by himself, in full proprietary right to 
applt. ... Inasuit for redemption against mtgee. 
& applt. :—Held: (1) evidence failed to establish 
that the mtgee.’s abortive sale to himself was 
fraudulent; (2) the sale to applt. was a valid 
exercise of the powcr contained in the mtge. deed 
& extinguished the right to redeem; (3) though 
it was the duty of the mtgee. to account to the 
mtgors. until the power of sale was validly 
exercised & to offer so to do, it was not the duty of 
applt. to give notice to the mtgors. to that effect 
or to see to the application of the purchase-money ; 
(4) the mtgee. should be allowed the cost of his 
Coe eee so far as they had enhanced the 
value of the premises.—HENDERSON v. ASTWOOD, 
ASTWOOD v. COBBOLD, COBBOLD v. ASTWOOD, 
[1804] A. C. 150; 6 R. 450, P. CG. 

Annotations :-—As to (1) Refd. Deverges v. Sandeman, Clark, 

1902] 1 Ch. 579. 8 

toon TW ieee Pie (4) Refi. Powell v. Brodhurst 

2807. ——— Brother of mortgagee.] — RoBERT- 
SON v. NorRIs, No. 2382, post. 

2808. Sale directed by court—Sale of ship.]— 
Mtgee. of ship allowed to bid as purchaser of her at 
a sale made by decree of the Admlty. Ct.—TuE 
WILsons (1843), 7 L. T. 286. 

2309. Bidding by trustee mortgagee— 
Objection by cestuis que trust.) —It is a well | 
established doctrine that when, as in this case, | 











2805 i. Purchase through agent.}—De- 
fault being made in principal & 
interest secured under a mtge. the 
property was offered for sale & bid in 
& conveyed to a third party who ten 
days later reconveyed it to the mtgee. 
a - rates, eavasduentty pecld ; the 

- dn an action by the mtgor. 
oinet the mtgee, & gubecducnt ur 
chaser for a reconveyance of the 
property a declaration that the various 
conveyances were inoperative :—Held : 
the several conveyances were valid & 
effectual.—GAUvIN v. DIONER (1919), 
46 N. B. R. 377: affd., 47 N. B. R. 
102; 51 D. L. R, 204.—CAN, 


sent.J—A m 


the mtge. deed 


sale.——P 


chases the mtged. 


2805 ii. ———.}— RYAN : 
(1920), 48 N. B. R, 148.—-CAN. 


h. Purchase with mortgagor's con- 


. purchasing 
rty wit the consent of the mtgor., 
under the power of sale con ed in 


ANAND 


’ on 
peachable title derived from the 
of URM 
v. JAMNABAI (1885), I. L. R. 10 Bom. 
49.—IND. 


k. Sale registrar.}—-A mtgee. 
who sells inerige the registrar & pur- 
roperty is not in 

the position of a nites 


MoRTGAGE. 


the duties of a trustee conflict with his personal 
interest as mtgee., the ct. will control him & not 
allow him to foreclose, especially when the estate 
is under his control, & the cestui que trust has no 
ue means of raising money to pay off the 
mtge. 

By a deed of trust, property was conveyed to 
the sons of the settlor upon certain trusts for the 
benefit of the children & grandchildren of the 
settlor. The trustees had power to sell, & extensive 
powers of management, & provisions were made 
that any trustee advancing money to the settlor, 
or paying off any part of a certain mtge. debt, 
should be entitled to a charge by way of mtge. 
on the estate. One of the trustees advanced 
considerable sums to the settlor, & paid off part 
of the mtge. debt :—Held: on the construction 
of the deed, the trustee was not entitled to have 
such a mtge. on the estate as would empower him 
to foreclose, & was entitled only toa sale. Semble: 
a trustee who is also mtgee. will not be allowed to 
foreclose. 

If any of the cestuia que trust object, a trustee 
of an estate, though also a mtgee., will not be 
allowed to bid ata sale of the estate directed by 
the ct.; but, semble: if the estate is not sold at 
the sale, the trustee may be allowed to become the 
purchaser under proposals to the ct.—TENNANT v. 
'TRENCHARD (1869), 4 Ch. App. 537; 38 L. J. Ch. 
169, 661; 20 L. T. 856, L. C. 

Annotations :—Retd. Parker v. McKenna (1874), 10 Ch. App. 
107,n.; Re Owen, [1894] 3 Ch. 220; Sadler »v. Worley, 
11894] 2 Ch. 170. Mentd. Bennett v. Gaslight & Coke Ce” 
(1882), 52 lL. J. Ch. 98. 

2310. ——— Estate not sold at sale—Purchase 
under proposals to court.]—— TENNANT v. TREN- 
CHARD, No. 2309, ante. 

2311. Sale to corporation—Mortgagee member of 
corporation—Not equivalent to sale to mortgagee.| 
—FARRAR Vv. FARRARS, LTD., No. 2229, ante. 


B. Agent or Solicitor of Mortgagee. 
2312. Solicitor.]|—-DOWNES v. GRAZEBROOK, No. 








23381, post. 

2318. -]—MARTINSON v. CLOWES, No. 2303, 
ante. 

2314. Acting in mortgage.|—The widow & 


sole extrix. of a mtgee., in exercise of a power of 
sale contained in the mtge., sold the mtged. pro- 
perty to a solr. who had acted for her husband in 
all matters relating to the mtge., & for her in 
procuring probate of her husband’s will. The sale 
was admittedly bond fide, & not at an undervalue, 
& the solr. purchased on his own account :—Held : 
it could not be set aside at the suit of the mtgor., 
who never stood in the relation of client to the 
purchaser.—Nv1tT v. EASTON, [1899] 1 Ch. 873; 
68 L. J. Ch. 867; 80 L. T. 353; 47 W. R. 430; 
43 Sol. Jo. 333; affd. on other grounds, [1900] 1 
Ch. 29, C. A. 

To creditors of mortgagee.|—See No. 2325, 
post. 


closed, but stands precisely in the 
same pean as any other person 
would have done who ht have pur- 
chased at the sale—Re BENJAMIN & 
a ACORE (1890), 9 N. Z L. R. 152.— 


We te 


the mtged. 


an unim- 


power PART XIII. SECT. 2, SUB-SECT. 5.—B. 


23123. Solicitor.}—On a sale the solr. 
of the mtgee. cannot purekaee: though 
the p for the sale were not 
taken in his name, & it was not shown 
that any loss had occ by reason 
of his being the purchaser.—Howarp 
v. HARDING (1871), 18 Gr. 181.—CAN. 


DAS JIWANDAS 


. who has fore- 
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P aoe Agent.]— Martinson v. CLowEs, No. 2308, | an injunction to prevent the completion of a sale 





2316. Acting in mo i 
WEIGHT, No. 2341, raet. eee oe 
2317. Clerk to mortgagee’s solicitor—Bidding on 
behalf of purchaser.]—A sale by a mtgee., at which 
ae eames Pape feeb a clerk of the mtgee.’s 
° 1 set aside.—- PARNE - 
2. J. Ch. 195. aa 


C. Puisne Morigagee. 

2318. Right to purchase—From mortgagee exer- 
ir power.|—-PARKINSON v. HANBURY, No. 2428, 

ost. 

2319. -1—There is no rule in equity 
which precludes a puisne mtgee. from purchasing 
the mtged. property on the occasion of the exercise 
by a prior mtgee. of his power of sale, & a puisne 
mtgee. so purchasing acquires as against the mtgor. 
an absolute irredeemable title—SHaw v. BUNNY 
(1865), 2 De G. J. & Sm. 468; 5 New Rep. 260; 
34 L. J. Ch. 257; 11 L. T. 645; 11 Jur. N.S. 99; 
13 W. R. 3743; 46 E. R. 456, L. JJ. 

Annotations :-—Folld. Kirkwood v. Thompson (1865), 2 


De G. J. & Sm. 613. Consd, Rajah Kishendatt Ram ce. 
Rajah Mumtaz Ali Khan (1879), L. R. 6 Ind. App. 145. 


2320. —~.|—(1) The effect of a sale under 
a power of sale is to destroy the equity of redemp- 
tion in the land, & to constitute the mtgee. 
exercising the power a trustee of the surplus 
proceeds, after satisfying his own charge, first: for 
the subsequent incumbrancers, & ultimately for 
the mtgor. (Sir JAMES COLVILE). 

(2) There seems to be no reason why the second 
mtgee., who might certainly have bought the equity 
of redemption from the mtgor., should not equally 
with a stranger, purchase the estate when sold 
under a power of sale created by the mtgor. (Sir 
JAMES COLVILE).—RAJAH KISHENDATT RAM v. 
RaJAH MumTaz ALI KHAN (1879), L. R. 6 Ind. 
App. 145, P. C. 

















2321, ——. J—FLOWER & Sons, Lrp. v. 
PRITCHARD, No. 2291, ante. 
2822, —— Second mortgage in form of 





trust for sale.|—(1) The purchase by a second 

mtgee. of part of the mtged. property, sold by a 

prior mtgee. under his power of sale, confers on the 

purchaser an irredeemable title. 

(2) The fact that the second mtge. was in the 
form of a trust for sale makes no difference. 

(3) Qu. : whether a mtgee. selling as trustee for 
sale has different duties from a mtgee. selling under 
@ power.—KIRKWOOD v. THOMPSON (1865), 2 De 
G. J. & Sm. 613; 6 New Rep. 367; 34 L. J. Ch. 
501; 12 L. T. 811; 13 W. R. 1052; 46 E. KR. 
513, L. C. 

Annotations :— As to (2) Refd. Locking r. Parker (1872), § Ch. 
App. 30; Banner. Berridge (1881), 18 Ch. D. 254; Warner 
v. Jacob (1882), 20 Ch. D. 220. Generally, Refd. Re Alison, 
Johnson v. Mounsey (1879), 11 Ch. D. 284; Charlies v. 
Jones (1887), 35 W. R. 645. 


D. Other Cases. 
2323. Mortgagor—Right of auctioneer to refuse 
biddings.)—A mtgor. cannot, on motion, obtain 


2315 i. gent.}—A mtgee. acting | 


under his power of sale sold certain 
of the lands included in his security, & | conveyed to 
cmployed G. as his agent. G. sold reconveyed to 


the lands to B., &, unknown to the 
mtgee., took an interest in them him- 
velf. The mtgee. was subsequently 
paid off, & the mtge. released :—Held - 
the mtgee. was not responsible to the 
mtgor. for the wrongful act of the 

nt in purchasing, because the nt 
therein acted beyond the scope of his 
authority. — DANIELL v. GRIFFITHS 
(1883), 1 XN. Z. L. R. Cc. A. 340.—-N.Z. 

l. Clerk to mortgagee's solicitor. }-— 
On a sale under a power of saic the 


immediately a 
lease of the 


‘clerk of the mtgec.’s attorney pur- 
chased, but. paid nothing; the mtgeec. 
him, & he fmmmediately 
the mitgee. :—H 
the sale was invalid, & the property 
still redeemable, although the mtgor. 
fter the sale accepted a 

property 
DELLABOUGH (1869), 15 Gr. 583.--- 
CAN. 
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2318 i. Right to purchase—F rom mort- 
grees exercising power.}—ReEerH v. 
KRCKETT (1851), 2 Gr. 650.—CAN. 


made by a mtgee. under an absolute power of sale, 
on the ground that a part of the property was not 
mentioned in the particulars of sale, but only 
stated by the auctioneer at the time of the sale ; 
the mtgor. having waived his right to object by 
sending an agent to bid at the sale, who did not, 
at the time, protest against the sale on the ground 
of the omission. 

The auctioneer may also refuse to receive the 
biddings of the mtgor.—FARRARD v. CLay (1837), 
Donnelly, 282 ; 47 E. R. 340; sub nom. FERRAND 
v. Cuay, 1 Jur. 165. 

2824. Agent of mortgagor—Purchase on own 
behalf.|——A person, who has managed the affairs 
of, & acted as agent for, a mtgor., cannot purchase 
from the trustee for sale who is acquainted with the 
fact of his having acted as agent.— EDGECUMBE v. 
STRANGER (1837), 1 Jur. 400. 

2825. Solicitor to creditors of mortgagee—-Name 
appearing in conditions of sale.!—-Property sold in 
a foreclosure suit was purchased by W., a@ solr., 
whose name appeared on the particulars of sale 
as one of several solrs. from whom particulars of 
sale could be obtained. He was not solr. to any 
of the parties to the suit, but was solr. to some 
creditors of the mtgec., one of whom had obtained 
a decree for administration of the mtgee.’s estate. 
W. had two days before the sale taken out a 
summons to obtain leave for pltf. in the adminis- 
tration suit to attend proceedings in the foreclosure 
suit, such summons being returnable on the day 
after the sale. He had never been consulted 
about the sale, & did not know what was the 
amount of the reserved bidding :—Held: W. was 
not disqualified from purchasing, for that his client 
was at liberty to purchase, & therefore his bein, 
her solr. did not disqualify him, & the mere fac 
of his own name appearing on the particulars of 
sale as a person from whom copies of them might 
be obtained was not a disqualification._-GUEST 
v. SMYTHE (1870), 5 Ch. App. 551; 39 L. J. Ch. 
536; 22 L. T. 563; 34 J. P. 076; 18 W. R. 742, 


me 
Annotation > -Refd. Farrar v, Farrars (1888), 40 Ch. D. 395, 

2326. Officer of soclety—Concerned with conduct 
of sale by society—Secretary.|—MARTINSON ». 
CLOWES, No. 2303, ante. 

2327. ---- ——-- Member of committee.]—In 
1899 pltf. mortgaged certain property to the 
trustees of a friendly society to secure an advance. 
In 1902 they, in exercise of their power of sale, 
which had arisen, put up the abel ete for sale by 
auction, such sale being directed & entirely 
managed by a committee of the society, whose 
duty it was to realise mtge. securities. Previous 
to the sale D., a member of the committee, had on 
his own account inspected the property. He 
knew the reserve, if he had not himself fixed it, 
& he took part in instructing the auctioneer, who 
was nominated by him. He attended the auction, 
& bought the property for himself; pltf., who had 
only accidentally heard of the sale three days 


ner oes 18 if .jJ—~—Ifa first ntgve., 





—. 








with a power of sale, sclls to a puisne 
, {ncumbrancer, the purchaser acquires 
eld: an irredecinable intorest, as 

the mtgor.—BROWN v. WOODHOUSE 


PART XIII. SECT. 2, SUB-SECT. 6.—-D. 
m. Devisee—Highta of co-devisees.) 
—Where there were several defta. 
interested in the equity of redemption, 
& one purchased several outs 
shares of co-devisees also interested, 
ay dealt & acted that the other 
interested assumed that he intended 
to redeem for their mutual bonefit, 


ELLIS oY. 
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before it took place, being present & bidding 
against him. The sale was at a small undervalue. 
In an action against the trustees of the society & 
D. :—Held: the sale was invalid, & pltf. was still 
entitled to redeem the mtge.—HopDSsON v. DEANS, 
[1903] 2 Ch. 647; 72 L. J. Ch. 751; 89 1. T. 92; 
52 W. R. 122; 19 T. L. RR. 596; 47 Sol. Jo. 750. 


Aeiat :—Consd. Bath v. Standard Land Co., [1911] 1 
wade . 


2828. Co-tenant of equity of redemption.|— 
KENNEDY v. DE TRAFFORD, No. 2356, post. 

2829. Tenant for life of equity of redemption— 
Mortgage of settled land.}—The mtgee. of settled 
land sold it under a valid power of sale to the tenant 
for life of the land for the price of the mtge. debt : 
—Held: the tenant for life was prima facie 
incapable of purchasing for his own benefit. The 
fiduciary relationship existing between the tenant 
for life & remainderman throws upon the former 
the burden of proving that the transaction was not 
inequitable.— GRIFFITH v. OWEN, [1907] 1 Ch. 
195; 76L. J. Ch. 92; 96L.17.5; 23'T. L. R. 91. 

2380. Receiver of mortgage property.] — The 
general principle that a receivcr cannot, without 
special leave, purchase the property of which he is 
receiver, applies equally where the sale is not under 
a decree in the action in which the receiver was 
appointed, but is by a mtgee. selling with leave of 
the ct. under his power of sale.—NUGENT v. 
NUGENT, [1908] 1 Ch. 546; 77 L. J. Ch. 271; 98 
L. T. 3533; 247. L. BR. 206; 52 Sol. Jo. 262, C. A. 


G.—MODE OF EXERCISE OF POWER. 
A. dn General. 

2331. Position of mortgagee—Whether a trustee. | 
—(1) Conveyance of an estate to D. by way of 
security for the re-investment of a specific sum 
of stock, & for payment of the dividends in the 
meantime, with a power of sale in case of default. 
Under this decd, 1). is uo trustee for the party 
making the conveyance, &, as such, disabled from 
purchasing for hitnself so long as he continues to be 
a trustee without the consent of his cestui que 
trust. Therefore, the estate being put up to sale 
by auction, at which C. as agent for D. was the 
only bidder, & it was knocked down to him 
accordingly, the sale was decreed not to stand, 
although no evidence of fraud or undervalue; & 
not to be supported by evidence of pltf.’s having 
known & approved of the sale taking place, & 
afterwards attempting to damp it, nor of a previous 
conversation with her attorney in which the latter 
exhorted the purchaser to bid a good price for the 
estate to keep up the sale. 

(2) Qu.: if C. had purchased for himself, & 
not for D., whether the sale could have been 
supported ; he being present in the character of 
solr. for D., the vendor. 

(3) Mtgee. cannot be considered otherwise than 
as a trustee under the conveyance to him of the 
estate by the deed of Sept. 16 (LorD ELpon, C.).— 
ila . GT ATERED ON (1817), 3 Mer. 200; 36 


innotations :—As_ to (1) Distd. Nutt «. Easton (1899), 47 
W. R. 430. Refd. Farrar v. Karrars (1888), 40 ch Ty So8. 
As tv (2) Consd. Orme v. Wright (1839), 3 Jur. 972; Re 


instead of which he arranged with tbe 
intges. to suffer foreclosure, & then 
bought from him :—Held: he could 
pro mth £0 80 a hik own aoe veneer. 153 
—_ v. LEVISCONTE ‘é 


PART XII. SECT. 2; SUB-SECT. 6.—A. 


n. Right to sell privately.}—CHatT- 
FIELD an (1891), 23 O. R. 


o. Agreement to Ilcase.}—An agree- 


MortTGAGE. 


Bloye’s Trust (1849), 1 Mac. & G. 488. Distd. Farrar 
v. KFarrars (1888), 40 Oh. D. 395. Refd. Hodson v. Deans, 
[1903] 2 Ch. 647. 4a to (3) Expld. Robertson v. Norris 
a arr i 421. Distd. Warner v. Jacob (1882), 20 


2332. -]—The owner of two fourth 
shares in a newspaper mortgaged the same in 1840 
to deft. by deed, with proviso for redemption, & 
with a power of sale to the mtgee. in default of 
poe as specified therein. Default having 

een made in payment, deft., the mtgee., in 
exercise of the power of sale, by deed, in 1841, for 
an expressed consideration of £1,000 assigned the 
two shares to his brother dbsolutely, freed from 
the mtge. debt. Afterwards the owner of the two 
remaining fourth shares assigned them for the 
benefit of his creditors to trustees, who sold them 
to deft.; & in 1848 deft.’s brother assigned the 
two first-mentioned shares to deft., who thus 
became legal owner of the whole newspaper. The 
mtgor. died in 1852. In 1855 pltf., who was the 
sole personal representative of the mtgor., filed 
a bill for redemption, alleging that the pretended 
sale in 1841 was a mere fraud for the purpose of 
excluding the mtgor. from the property ; that no 
consideration passed ; & that deft never accounted 
to the mtgor. :—Held: pltf. was entitled to redeem. 

Lorp ELDON has stated the principle on which 
this ct. proceeds when the question is as to the 
validity of a sale effected by a mtgee. under a power 
of sale, given to him as part of his security. LorD 
ELDON says that the mtgce. is a trustee for the 
benefit of the mtgor. in the exercise of that power. 
I stated yesterday, & I repeat, that Lorp ELDON’S 
use of the words & the expression ‘‘ the mtgee. is 
a trustee for the benefit of the mtgor.,’’ is to be 
understood in this sense, that the power being 
given for a clear & distinct purpose, namely, to 
enable him to recover the mtge. money, inasmuch 
as so vast a power given to a mtgee. would render 
him indifferent to any other purpose, in effecting 
the sale, than recovering the mere amount of his 
mtge. money; this ct. requires that he shall 
exercise the power of sale with reference to his 
own rights as mtgee., & with a due regard to the 
rights & interests of the mtgor. in the surplus 
money to be produced by the sale. Wherever 
& power is given, whether it be a power of raising 
portions for children, a power of sale in a mtge. 
deed, or a power giving dominion over property 
for a particular & specified purpose, the ct. 
requires that the power shall be exercised with a 
view only to that which is the legitimate purpose 
for effecting which the power was conferred. The 
legitimate purpose for which the power to sell 
in this deft.’s mtge. deed was given, was to secure 
to him repayment of his mtge. money. If he uses 
the power to sell which he gets for that purpose for 
another purpose—from any ill motive to effect 
means & purposes of his own, or to serve the pur- 
poses of other individuals—the ct. considers that 
to be what it calls a fraud in the exercise of the 
power, because it is using the power for purposes 
foreign to the legitimate purpose for which it was 
intended (STUART, V.-C.).—ROBERTSON v. NORRIS 
(1857), 1 Giff. 421; 30L. T.O.S. 253; 4 Jur. N.S. 
a 65 E. R. 983.; affd. (1858), 4 Jur. N.S. 443, 


Annotations :-—Consd. Thurlow v. Mackeson (1868), 9 B. & S. 
975. Overd. Nash v. Fads (1880), 25 Sol. Jo. 95. Dbtd. 
Martinson v. Clowes (1882), 21 Ch. D. 857. Consd. Warner 
ve. Jacob (1882), 20 Ch. PD. 220; Pooley’s Trustee v. 








ment to lease by the mtgee., with a 
compulsory purchasing clause within a 
given time, is a valid exercise of a 
power of sale—PUBLIC TRUSTEE v. 


Part XIIJ.—Remepies or MortTGAGEE. 


Whetham (1886), 33 Ch. D. 111. btd. ams 
(1889), 58 L. J. Ch. 539. JF. ere ee: Les 
ton, (1983) @ Ch. 449. Refd. Farrar v. Farrars 


& Gret 

(1888), 40 Ch. D. 3 

2338. -]—Certain mtged. premises 
having been advertised for sale b nuction by the 
mtgee., the mtgor., five days before the sale, 
expressed a wish to redeem. The mtgee. replied 
by a letter, which overstated the amount secured 
by the mtge. The mtgor. then made a tender of 
the amount actually due on the mtge. for principal 
& interest, saying nothing about costs. This 
offer was refused by the mtgee. At the auction 
a tender of the same amount was again made, & 
again refused, & the property was knocked down 
to a purchaser for a Jarger sum than the amount 
tendered. The purchaser saw the tender made, 
but knew nothing of the rights of the parties. The 
mtge. deed relieved the purchaser from the necessity 
of inquiring into the propriety or regularity of any 
sale; & provided that, notwithstanding any 
impropriety or irregularity of such sale, the same 
should, as regarded the purchaser be deemed to be 
within the power, & be valid accordingly :—Held : 
under the circumstances, there had been an 
oppressive exercise of the power of sale by the 
mtgee.; though the purchaser was relieved by 
the terms of the deed from the obligation to inquire, 
‘ah the circumstance of his having seen the tender 

y the mtgor. made it his duty to inquire further; 
& his cognisance of the mtgor.’s struggle to redeem 
placed him in the same situation as the vendor, 
with regard to the mtgor.’s right. 

It is well settled that, although a mtgee.’s power 
of sale is a clear right, yet it is to be regarded as a 
very sacred thing, for it is only a security. The 
mtgee. stands in a fiduciary character—he is 
not like an ordinary vendor selling his own pro- 
perty—but he is bound in a reasonable degrce 
to consider that the property is not to be sacrificed, 
because he is to pay the surplus to the mtgor., or 
to the person entitled to the equity of redemption. 

- - But although the power of sale relieves the 
purchaser from all] obligation to inquire, the very 
circumstance that it is so expressed shows, that if 
there come to his knowledge circumstances to cast 
a doubt or raise an inquiry about the circumstances 
of the sale, he becomes a party to the transaction 
which is complained of (STUART, V.-C.).—JENKINS 
v. JONES (1860), 2 Giff. 99; 29 L. J. Ch. 493; 2 
L. T. 128; 6 Jur. N. S. 301; 8 W. R. 270; 66 
E.R. 48. 

«innotation :—Consd. Powell «. Roberts (1869), 21 0. T. 451. 

2334. ——-— -|—NaAsH v. EAps (1880), 25 
Sol. Jo. 95, C. A. 


Annotations :—Consd. Martinson vr. Clowes (1882), 21 Ch. 1D. 
857; Belton v. Bass, Ratcliffe & Gretton, (1922) 2 Ch. 449. 
Refd. Colson ¢. Williams (1889), 58 L. J. Ch. 539. 














2835. ——.J]—CoLson v. WILLIAMS, No. 
2348, post. he ae 
2336. cree ———.] WARNER v. JACOB, No. 238] 9 


2337, Discretion of mortgagee-—— Motive of sale 
immaterial.J/—NasH v. Eaps (1880), 25 Sol. Jo. 95, 
C.A 


Annotations :—Consd. Colvon r. Williams (1889), 58 1. J. Ch. 
4 7Agc Belton e Hass, Ratcliffe & Gretton, 11822] 2 Gh, 441. 
Refd. Martinson v. Clowes (1882), 21 Ch. D. 857. 
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p. To act in good Saith.}-—FIN- 
KELSTEIN tr. LOCKE (Mau.) (1907), 6 
W.L. R. 173.—CAN. 

q. ——.J— Wisaon rt. TAYLOR 
(1913), 24 O. W. R. 669; 40. WL N. 


mtgor. to 
security in good faith, & with reason- 
able precautions to obtain a proper 


‘ATIONAL BANK, 
CG. L. h. 9$25.—AUS 
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2338. ——.]—CoLson v. WiLiiams, No. 
2348, post. 
2389. ———-.]—-BELTON v. Bass, RATCLIFFE 





& GRETTON, Lrp., No. 2399, post. 


B. Duty in Conducting Sale. 


2840. To act in good faith—Question of fact.1— 
KENNEDY v. DE TRAFFORD, No. 2356, post. 

2341. To get best price.|—(1) lt is the duty of a 
mtgee. with a power of sale to use every exertion 
to sell the property at the best price. 

(2) A person who has acted as the agent of the 
mtgee., being the medium through which the 
money is advanced, surveying the security, & 
receiving the interest regularly for the mtgee., 
is not a competent purchaser under a power of 
sale.—ORME v. WRIGHT (1839), 3 Jur. 972, L. C. 
Annotation :-—Generally, Refd. Furrar v. Farrars (1888), 40 

Ch. D. 895, 

2342. -|——MatTTin v. Epwarps, JONES v. 
MATTHIE, No. 2388, post. 

238438. -——.] —- When a mtgec. enters into 
possession of the mtge. property with a view to the 
sale of it, he is bound to act with the same care 
& prudence, & to use every effort which a prudent 
man should use to have the sale conducted under 
circumstances of the greatest advantage (STUART, 
V.-C.).—-MARRIOTT 1. ANCHOR REVERSIONARY 
Co., Lrnp. (1860), 2 Giff. 457; 30 L. J. Ch. 122; 
3.1L. IT. 5388; 7 Jur. N.S. 155; 9 W. BR. 89; 1 
Mar. L. C. 10; 66 E.R. 1913 affd. (1861), 3 
DeG.F.& J.177,L. C0. & L. IS. 

Annotation :—Apld, Wolff ce. Vandorzeo (1860), 20 L. T. 383, 

2344. To sell at fair value.|—-RoBERTSON v. 
Noe No. 2332, ante. 





E 45, -—-— —-.--.|- - JENKINS uv. JONES, No. 2333, 
ante. 

2346. -——-.] --Nasn v. Eaps (1880), 25 Sol. Jo. 
95, C. A. 


.t(nnotations :-—-Refd. Martinson ©. Clowes (1882), 26 Ch. D. 
857; Colson v, Willlams (1880), 68 1. J. Ch. 5305) Belton 
v Bass, Ratcliffe & Gretton, [1022] 2 Ch. 449. 


2347. —-- ...—Farrar v. Farrars, lrp., No. 
2229, ante. 
2348. -—~-.]-—(1) A power of sale in a mtge. 


deed is to be regarded as limiting the exercise of the 
rights of legal ownership of the mtged. property, 
& at the same time as enabling the mtgce. 
realise his security; & as the mtgee. is the sole 
judge of what is necessary to enable him to realise, 
his motives in exercising the power will not be 
regarded by the ct., & so long as he does all that 
he fairly can do to obtain a fair price, as a prudent 
owner intending to sell for his own advantage & 
to the best of his judgment, he will come under 
no liability to the mtgor. or puisne incumbrancer. 

(2) A mtgee. is not a trustee for the mtgor. of 
his power of sale & the ct. has nothing to do with 
the motives of the mtgee. in exercis it, even 
though he be guilty of spite in so doing.—CoLsaon 
v. WILLIAMS (1889), 58 L. J. Ch. 539; 61 L. T. 71. 

2349. No duty to advertise.|.—Davey v. Dur- 
RANT, SMITH v. DURRANT, No. 2216, ante. 

2350. No duty to postpone sale—Though better 
price thereby obtainable.|—DAVEY v. DURRANT, 
SMITH v. DURRANT, No. 2216, ante. 








took no ineans for that purpose, & 
wold the property for half ita cash 
valuc, the price received belng near 
v. (WUEERNSLAND | the amount due to himself, the s 
LTp. (1906), 3 { was set aside.—LATCH v. FURLONG 
(1866), 12 Gr. 303.—CAN. 

2349 i. No duty to advertise.}—A 


realise his 


1376; 11 D. L. lt. 455.—-CAN. settled rule of equity, that a mtgee., in | mtgcee. who has power to sell by private 
2341 i. To get best price.j}—In the | exercising a power of sale, must take | contract is not bound to advertise the 
exercise of this power of sale under a } reasonable means of preventing a | mtged. premises for sale before exorcis- 


mtge., the mtgec. is under a duty 


sacrifice of the property. 


Where he | jng his power, provided that the obtains 
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2351. -]—FARRAR v. FARRARS, LTD. 
No. 2229, ante. 

2352. Duty of mortgagee selling as trustee for 
sale—Whether different from mortgagee selling 
under a power.|—Kirkwoop v. THOMPSON, No. 
2322, ante. 


C. Right to Leave Purchase-Money on Mortgage. 


2358. General rule—Part may be left on mort- 
gage..— DAVEY v. DURRANT, SMITH v. DURRANT, 
No. 2216, ante. 

2354. ——.|—-D., a lessee for a long term 
of years, in 1848 mortgaged the premises to deft. 
for the residue of the term minus five days, subject 
to a proviso for redemption, with a power, in case 
of default in payment of the principal sum & 
interest, to sell & dispose of the premises by public 
sale or private contract for such price as could 
reasonably be gotten for the same, the receipt of 
deft. to be a full discharge to the purchaser. D. 
made default. On May 12, 1852, there being 
then a larger sum due to deft. from D., deft. con- 
tracted with P. to sell him the premises for £550, 
£50 being paid down; & by indenture of May 15, 
1852, between deft., a trustee, & P., reciting the 
above agreement, & that it had been agreed that 
£500 of the purchase-money should remain on 
mtge. of the same premises, deft., in pursuance of 
the agreement, & in pursuance of the power in 
the mtge. of 1848, assigned to the trustee in trust 
for sale to pay the £500 & interest, in case P. should 
make default, & P. convenanted to pay the pur- 
chase-money by yearly instalments of £100 with 
interest. Deft. credited the whole of the £550 to 
1).; P. entered & occupied the premises for some 
time, & having paid £200 on account, made default. 
In 1859 deft. & the trustee assigned the property 
to pltf. with a covenant against incumbrances. 
On pitf. attempting to raise money on the premises, 
it was objected that the power of sale in the original 
intge. had not been duly exercised by the contract 
of sale carried out by the mtge. in 1852 ; on which 
pe sued deft. on his covenant against incum- 

rances :—Held: as there was a valid & bond 
fide contract of sale between deft. & P., the power 
of sale had been duly exercised, & it was immaterial 
that the contract of purchase was carried out by 
a mtge.—THURLOW v. MACKESON (1868), I. R. 
4Q. B. 97; 9B.& 8. 975; 38L.J.Q. B. 57; 19 
F _ isi ; , aa 280. 
Annotations :-—Reld. Bettyes . Ma .883), ALS 

Ce Belton v. Bass, Ratcliffe © Getter i 1b22) 2 ch. 











2355. —-— ——--.]|—BErryEs v, MAYNARD, No. 


2402, pow: 

2356. -|—(1) There is no fiduciary 
relation between tenants in common of real estate 
as such. Nor can one tenant in common of real 
estate by leaving the management of the property 
a fair price for the promises.— HickKy 


t. HEYDON (1895), 16 N.S. W. Eq. 49; 
11 N.8. W. W. N. 149.—AUS, ss 


xr. To consider mortgagor's intercats. | 








Fister ela i ee MUTUAL b. O 
ar RANCE SOCIETY, LTD. (1912), 


t. Whether entitled to bid.) — Un- 
less all parties consent, pltf. in a 
mtge. suit will not be permitted to bid 
at a sale of which he has the conduct.— 
pare v. SHARP (1885), 3 Man. L. R 


inarket.—Topp 


a. Right to sell on it. J— | Mortga 
made by a mtgee. on Geale pie 
sale, is, according to the decided 
cases, & Valid exercise of the power, if 


the mtgec. stands ready to account to 


N.B 
d 


the mtgor. for the price as so much 
money received by hi 
MENDELS v. GIBSON (1905), 5 O. W. R. 
233; 90. L. R. 94.—CAN. 


bject of advertisement.) — The 
object. of advertising is not the 
nitgee.’s protection ; 
property inay be fairly placed in the 
v. 


PART AIT. SECT. 2, SUB-SECT. 6.—D. 
8. ges by d sons. } 
-—JOHNSTON v. MCCARTNEY A 12 
e R, (1 Han.) 220.—CA e 

. Different properties 
one murigage.}—A mtgec. who, under a 


MorTGAGE. 


in the hands of his co-tenant impose upon him an 
obligation of a fiduciary character. 

(2) The only obligation incumbent on a mtgee. 
selling under & in pursuance of a power of sale in 
his mtge. is that he should act in good faith. In 
determining whether the mtgee.’s conduct in that 
respect comes up to the required standard regard 
must be had to the circumstances of the particular 


case. 

(3) Mtgees. under a mtge. by two tenants in 
common, one of whom became bkpt. sold by private 
contract to the other for a sum equal to the exact 
amount due in respect of the mtge. for principal, 
interest & costs, the bulk of the purchase-money 
being left on the security of the property :—Held : 
under the circumstances the transaction was a 
proper exercise of the power of sale, & the sale 
was valid for all purposes, giving rise to no claim 
on the part of the bkpt.’s estate either against the 
mtgees. or against the purchaser.—KENNEDY v. 
DE TRAFFORD, [1897] A. C. 180; 66 L. J. Ch. 413 ; 
76 L. T. 427; 45 W. R. 671, H. L. 

Annotations :— As to (1) Consd. Nutt v. Easton, [1899] 1 Ch. 

873. Refd. Re Biss, Biss v. Biss, (1903) 2 Ch. 40; Birkin 

v. Smith, [1909] 2 K. B. 112. As to (2) Refd. Field v. 


Debenture Corpn. (1896), 12 T. L. R. 4 


. R. 469; Flower v. 
Pritchard (1908), 53 Sol. Jo. 178. Generally, Refd. Griffith 
v. Owen, [1907] 1 Ch. 195. 


D. Right to Sell Different Properties Together. 


2357. Mortgages by different persons-—-Where 
benefit to mortgagors.|—H1aTr v. HILLMAN, No. 
2283, ante. 

2358. —— Purchase-money must be ap- 
portioned—On advice of competent person.|—A 
trustee for sale may properly sell the trust property, 
together with other property, for an entire price, 
where a sale in that manner will be more beneficial 
for the cestui que trust, provided the purchase- 
money be properly apportioned, & the conditions 
of sale affecting the other property are not such 
as to injure the sale of the trust property. A 
purchaser under such circumstances ought to sec 
that the purchase-money is properly apportioned 
before completion. 

The mtgees. in the case before me must have 
taken & acted upon the advice of an actuary or 
some other person competent to give an opinion 
as to apportionments (JESSEL, M.R.).—Re COOPER 
& ALLEN’S CONTRACT FOR SALE TO HARLECH 
(1876), 4 Ch. D.802; 46 L. J. Ch. 133; 35 L. T. 
890 ; 25 W. R. 301. 

Annotations :—Mentd. Wolverton . A.-G. 


535; Northumberland wv. A.-G., [1905] 
vw. Asshoton-Smith, [1924] 2 K. B. 25. 


E. Right to Impose Conditions. 

2359. Condition in ordinary use—Though de- 
preciatory—Right to rescind on objection to title. |— 
HOBSON v. BELL, GLYNN v. BELL, No. 2421, post. 

2360. .]—A condition of sale on 
a sale by a mtgee. under a power of sale, entitling 
the vendor to rescind the contract in case he 





G., [1808] A. C. 
A. C. 406; A.-G. 











power of salo, without previous inquiry 
of any kind, put up for sale by auction, 
& sold in one parcel a farm, & two 
shops in a village nearly three-quarters 
of a mile away, not in any way used 
together, was held Hable for the differ- 
enoe between the amount realised & 
the amount which would have been 
realised had the farm & shops been sold 
separately.— ALDRICH v. CANADA PER- 
MANENT LOAN & SAVINGS Co. (1897), 
24 A. R. 193.—CAN. 


m in cash.— 


it is that the 


SAMPSON (Sask.), 


ifferent PART XIII. SECT. 2, SUB-SECT. 6.—E. 


e. Registrar of land titles.)—Regis- 
trar of land titles cannot impose as 
a condition upon the sale of land 
under a mtge. any term which has not 


per 


included in 
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depreciatory as to be impro er, bein Fone that 
a ed ea owner would introduce 5 & therefore 
held binding on the mtgor.—FAaLKNER v. Equit- 
ABLE REVERSIONARY Society (1858), 4 Drew. 
352; 4 Jur. N.S.1214; 7 W. BR. 73; 62 E. R. 
Sri SocrEtT Poe To Ce 182 
BLT Sian O y, 28 L. J. Ch. 132; 

» —— —— Vendor only to join in a - 
ment.|— HOBSON v. BELL, GLYNN Bert, Ne 





2362. ——- —— Copies of deeds at purchaser’s 
expense.|—-HoBsson v. BELL, GLYNN BEL No. 
2421, post. 

2363. —— Misstatement subject to com- 


pensation only.|—Hoss . BE LY >Re 
Rae, ke 1] ON v. BELL, GLYNN v. BELL, 
2364. —— Right to resell on failure to 
comply with conditions.|—HoBson v. BELL, GLYNN 
v. BELL, No. 2421, post. 
Pree kidd arate public-houses—Condition as to 
of licenses.|\—Re Kay, Ex p. i 
(1843),1 L. T. O. S. 308, qedeere 
2366. Where express power in mortgage. - 
Special conditions as to defects in title.|—Where 
a mtgee. had a power, on default of payment on 
notice to sell the premises, together or in lots, by 
private contract or by public auction, subject to 
such special or other conditions of sale as he might 
think fit, & he proceeded to a sale after ample 
notice, but under very special conditions of sale, 
directed against certain defects of title which the 
mtgor. himself had, since executing the mtge., 
insisted upon, the ct. refused to interfere to prevent 
the sale under such stringent provisions.—KER- 
SHAW v. KaLow (1855), 1 Jur. N.S. 974. 
.|—See, further, Sub-sect. 1, B., ante. 
Under statutory powers.|—See Trustees & Mort- 
gages Act, 1860 (c. 145), 8s. 11; Law of Property 
Act, 1925 (c. 20), 8. 101. 
As to conditions of sale gencrally, see SALE OF 
LAND. 








F. Right to Sell Fixtures. 


Pn Law of Property Act, 1925 (c. 20), ss. 88 (4), 

2367. Where no express power—No right to sell. — 
Trade fixtures—Mortgage by sub-demise. | —Words 
which in a conveyance in fee by way of mtge. are 
sufficient to pass trade fixtures will have the same 
effect when the mtge. is of leasehold property by 
sub-demise ; but in the latter case the absolute 
property in such fixtures as separate chattels with 
the right to remove & sell will not pass to the mtgee. 
unless an intention to that effect is apparent on 
the deed.—SouTHport & WEST LANCASHIRE 
BANKING Co. v. THOMPSON (1887), 37 Ch. D. 64; 
57 L. J. Ch. 114; 581. T. 143; 36 W. R. 113, C. A. 


Annotations :—Apld. Power r. Wells (1889), 6 T. L. KR. 32- 
Consd. Re Rogerstone Hrick & Stone Co., Southall f. 
Wescomb, [1919] 1 Ch. 119; National Provincial & Union 
Bank of England t. Charnley, [1924] 1 K. B. 431. Re 
Re Yates, Batcheldor r. Yates (1888), 59 LL. F. 47: Gough 
v. Wood, [1894] 1 Q. B. 713; Reynolds rv. Ashby, (1904) 

6 e 


4 
e 


A. C. 466 

Right to sell apart from land.;— See BILLs OF 
SALE, Vol. VII., pp. 35, 36, 38, 39, Nos. 185-189, 
200-203. 


eet _ mG AE A IT 


to do with the sale of the land or the 
payment of the purchase-money. 





f. Grounds for 


terms should be directed to the obtain: | . 
ing of the best price & regulation of the | ind— Tender 
expenses.—Re LAND TITLES Act, | there 


BANK OF CANADA Ut. Boaeas 


UNION 
(Sask.), {1919] 3 W. W. KR. 578.—CAN. 
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or 4a 
had been a breach of covenant 
to keep the buildin 
fire the ct. ordered t 
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a I— See Part IV., Sect. 5, sub- 
sect. 3, ante. 


G. Rights as to Minerals. 


See Law of Property Act, 1925 (c. 20), ss. 92; 101. 
9368. Power to reserve minerals—With sanction 


of court.|—Mtgees. in possession with a power 0 
sale, after filing a bill for foreclosure, & setting 


down the cause for hearing on motion for a decree, 
presented a petition, not intituled in the cause, 
but in the matter of 25 & 26 Vict. c. 108, for liberty 
to sell the surface, excepting the mines & minerals, 
of the hereditaments comprised in the mitge. 
deeds :—Held: they were entitled to the order 
asked.—Re WILKINSON’s MortTcaGED ESTATES 
(1872), L. R. 18 Eq. 634; 41 L. J. Ch. 302. 

Annotation :-—Refd. Re Hirst's Mortgage (1890), 63 L. T. 444. 

2369. —_—— On whom petition must be 
served—Subsequent incumbrancers.|—(1) Mt gees. 
are within 25 & 26 Vict. c. 108, & may have liberty 
to sell under their power of sale, with a reserva- 
tion of the mines & minerals in the land sold, & 
incidental powers of working them. (2) It is not 
necessary for mtgees., in order to exercise the power 
of selling with such a reservation, to serve the 
petition on any subsequent incumbrancers.— 
Re BEAUMONT’S MortTGAGE Trusts (1871), L. R. 
12 Eq. 86; 40 L. J. Ch. 400; 10 W. BR. 767. 
Annotations -—-te to (1) Folld. Re Wilkinson's Mortgaged 

Katates (1872), L. R. 13 Kg. 634. Refd. Re Chaplin & 

Staffordshire Potteries Waterworks Co.'s Contract, (1922 

2 Ch. 824. da to (2) Bolld. Re Wilkinson's Mortgane 

icatates (1872), L. Rw 13 Bq. 634. Refd. He Hirst’s Mort- 

rage (1890), 63 L. T. 444. 

2370. —— -—— — — Mortgagor.|—A petition 
by a mtgee. of land, under 25 & 26 Vict. c. 108, 
sg. 2, fur the sanction of the ct. to his selling the 
surface of the mtged. property, with a resorvation 
of the mines & minerals t yereunder, must be 
served on the imtgor.—He Litrst’s MORTGAGE 
(1890), 45 Ch. D. 263; 60 L. J. Ch. 48; 63 L. T. 
444; 38 W. RR. 685. 

2371. Power to sell land & minerals separately — 
With sanction of court-—Trustees.|— ic MERCHANTS 
Trust & New British [RON Co. (1894), 38 Sol. Jo. 
253. 

Fs generally, Mines, Vol. XXXIV., pp. 506 
cl seq. 








H. Right to Grant Easements. 
See Law of Property Act, 1925 (c. 20), 5. 101 (2)- 
By implication of law.|—See WASEMENTS. Vol. 
XIX., p. 30, No. 205, 


er ee 


| SUB-SECT. 7.--RELIEF TO MOWTUAGOR. 
| A. Injunction. 


} 

| 9372. Grounds for granting or refusing—Sale 
| without notice.|—Injunction not granted to re- 
| strain a mtgee. from selling under power in a 
lantge. deed 5 otherwise. where trustee for sale, if 
he proceeds precipitately, without notice to both 
partics.—-ANON. (1821), 6 Madd. 10; 56 E. R. 


: OY2. 
| 9373. -—— -—~ Where condition protecting 
WILSON, No. 2230, ante. 


| purchaser.]—PRICHARD t. 
| 2374. ——- As to subsequent deed of 


arrangement.|—It is not neccessary to give notice 


eee 


een eS 











reer 





owing under the mtge. was tendered 
or paid by the mtgor. to the mtgee. 
the injunction would be granted.—- 
G(BERBON UV. SECOBD (1923), 51 N. B. R. 
1}6.—CAN. 


g. Terms on which granted.}—Tho 


granting or refus- 
.J—— Where 
insured against 
t if the amount 
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of the intention to exercise a power of sale con- 
tained in a mtge. deed to a devisee of the mtgor. 
when the mtge. deed provides that the notice is 
to be given to the mtgor., his heirs, exors., or 
administrators, or any or either of them. 

A. mtge. deed contained (inter alia) a power of 
sale, exercisable by the mtgee. on three months’ 
notice to the mtgor., his heirs, exors., or adminis- 
trators, or any or either of them. Some time after 
the execution of the mtge. deed a deed of arrange- 
ment was made between the same parties, by which 
the mtgee. was empowered to enter into posses- 
sion of the mtged. property, & to receive the rents 
on certain trusts therein declared. There was a 
declaration that nothing in this deed contained 
should prejudice the rights or powers of the mtgec. 
under the mtge. deed, & a further declaration 
that the mtgee. might, at any time after a speci- 
fied day, determine the trusts thereof, & that, 
on delivering of such notice, the mtgce. should 
be at liberty to exercise the powers vested in him 
by the mtge. deed to the same extent as if such 
trusts had never been declared. The mtgee. 
entered into possession under this second deed, 
& some time after the said specified day he gave 
notice to exercise his power of sale, but he never 
gave any notice to determine the trusts of the 
second deed :—Held: the power of sale could 
not be exercised so long as notice had not been 
given to determine the trusts of the deed of 
arrangement. 

1 also think that the injunction is due. In 
saying that I wish it to be clearly understood that 
1 do not at all proceed upon the ground that the 
amount due upon the mtge. is in dispute. If 
that: were so a mtgor. would have but to raise a 
dispute about the sum due, in order to deprive 
his mtgee. of his remedies under the mtge. deed 


(Turner, I.J.).—GiLn v. NeEwron (1866), 14 
r a 240; 12 Jur. N. S. 220; 14 W. R. 490, 
de 0 ° 

2375. —-— Redemption action by mortgagor.|— 


A. mortgaged premises to B. to secure a certain 
sum plus the probable amount of costs in pre- 
paring the mtge. The mtge. contained a power of 
sale, upon default of payment at a fixed time. 
3. entered into a contract to sell to C.; after that 
BB. commenced his action against A. upon the 
covenant, to recover the amount of his mtge. 
debt. & costs. The action was compromised by 
]). paying to B. the whole amount minus a very 
small sum, which A. paid. JD. took no regular 
assignment from B., but. merely became equitable 
mtgee., by transfer of the title deeds. C. then, 
more than a year after the contract for sale, gave 
B. notice that he intended to enforce his contract, 
& thereupon paid his purchase-money, with which, 
plus a small sum, B. paid off D., & got back the 
title deeds. B. then brought his action of eject- 
ment against A., who had remained in possession, 
to enable him to make a conveyance to C. A. 
filed his bill against B. & C. to redeem, & for an 
injunction. The ct. refused to interfere by in- 
A v. WILLIAMS (1843), 7 Jur. 

2376. -—-— Offer of payment by puisne incum- 
brancer.|—A puisne incumbrancer offered to pay 
off the first. mtge., which, being declined, he filed 
a bill to compel a transfer. The first mtgee. 
having afterwards proceeded to sell the property, 


ordinary rule that the ct. will not 
grant an interlocutory injunction 
restraining a mtgee. from exercising 
bis power of salo oxcept on the terms 
of the utgor. paying into ot. tho sum 


ee 
mited t 


respect to it :—Held: 


Bwor by the mtgee. to be due for 

interest, 
Oo cases where the mtgor. 
seeks to restrain the future exercise of 
the power, but applies also to a case 
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was restrained from transferring the first mtge. 
& parting with the legal estate & title deeds.— 
RHODES v. BUCKLAND (1852), 16 Beav. 212; 51 
EK. R. 759. 

2377. ——— Existence of prior contract—When 
mortgagor has notice — Charterparty.|—The ct. 
will not affirmatively enforce a charterparty, but 
it is implied in such a contract, that if the charterer 
provides a cargo, the ship shall not be employed 
for any other purpose; & a mtgee., with notice 
of a prior charterparty effected with the mtgor., 
will be in general restrained from doing anything 
to prevent its performance. 

The mtgor. in such a case was unable to put 
the ship into proper repair to make the voyage, 
or otherwise to perform the contract, & the 
charterer took no step for several months with 
the mtgee. ought not to 
be further restrained from exercising the powers 
contained in his mtge.—DE MatTTos v. GIBSON 
(1859), 4 De G. & J. 276; 28 L. J. Ch. 4983; 33 
L. T. O.S.198; 5 Jur. N.S. 555; 7 W. RB. 514; 
45 BK. R. 108, L. C. 

Annotations :-—Apld. Sevin +. Deslandes (1860), 30 L. J. 

Ch. 457; Messagerics Imperiles Co. v. Baines (1863), 
. T. 763. Consd. The Coltic King, (1894] P, 175. 
Apld. Lord Strathcona S.S. Co. «. Dominion Coal Co., 
11926) A. C, 108. Refd. Bucknall ». Tatem (1900), 83 
L. T. 121; Werne Bay Steam Boat Co. v. Hutton, [1903] 
2K. B. 683. Mentd. Peto v. Brighton, Uckfield & Tun- 
bridge Wolls Ry. (1863), 1 Hem. & M. 468; Adamson 
v, Gill (1868), 17 L. T. 464; Catt v. Tourle (1869), 4 Ch. 
App. 654; Greenhill v. Islo of Wight (Newport Junction) 
Ry. (1871), 23 L. T. 885; Montague ». Flockton (1873), 
L. R. 16 Kg. 189; Luker v. Dennis (1877), 7 Ch. ID. 227; 
Piperno v. Harmston (1886), 3 T. L. R. 219; Whitwood 

Chemical Co. v. Hardman, [1891] 2 Ch. 416; Davis v. 

Foreman, [1894] 3 Ch. 654; Formby wv. Barker, {1903] 

2 Ch. 539; Brigg v. Thornton, {1904] 1 Ch. 386; Wilkes 

. Spooner, [1911] 2 K. B. 473 ; C. C. vo. Allen, [1914] 

3 K. B. 642; Barkor v. Stickney, [1919] 1 K. B. 121; 

Macdonald v, Eyles, [1921] 1 Ch. 631. 

2378. Breach of trust.|—-On a bill by a 
mtgor. to restrain a mtgee. from enforcing his 
power of sale under the mtge. deed, & where no 
answer had been put in, but it was alleged by the 
bill that a breach of trust had been committed 
by the mtgee. The ct., on motion, granted an 
injunction until the filing of the answer or further 
A ae v. MURRAY (1866), 14 L. T. 
321. 

2379. ——— Dispute as to amount due.|—GILL 
v. NEWTON, No. 2374, ante. 

2380. Payment into court.|—In 1830, W. 
conveyed certain real estates to R. & T. & their 
heirs, by way of mtge., for securing £400, with a 
power of sale in case of default. W. died in 1839, 
having devised the same property, subject to cer- 
tain charges created by his will, to his sons, A., 
B., & C., as tenants in common in fee. In 1839, 
after W.’s death, B. conveyed all his one-third 
share, under his father’s will, to R., H. & N., by 
way of mtge., with power of sale in case of default. 
R., the surviving mtgee. of the deed of 1830, 
threatened to sell under the power in that deed 
unless A., the acting exor. of W., would redeem 
both mtges. Upon bill by A. to redeem & for an 
injunction, the ct. upon motion, on payment into 
ct., by A. of the money due upon the first mtge., 
restrained R. from selling under the power con- 
tained in the deed of 1830, & from conveying the 
legal estate in the one-third share of B. comprised 
in the mtge. of 1830.—WHITWORTH v. RHODES 
(1850), 20 L. J. Ch. 105. 

Annotation :-—Refd. Warmer v. Jacob (1882), 20 Ch. D. 220. 


wbere the injunction asked is to 
restrain the completion of a contract 
already entered into on the ground 
that the sale is an improper one.— 
KINGSBURY v. HALLORAN (1901), 1 


I. 
Y> 
63 








& costs, is not 
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2381. -J}—(1) If a mtgee. exercises his 
power of sale bond fide for the purpose of realising 
his debt & without collusion with the purchaser, 
the ct. will not interfere even though the sale be 
very disadvantageous unless the price is so low 
as in itself to be evidence of fraud. 

(2) A mtgee. in exercising his power of sale is 
not, except as to the balance of the purchase-money 
after a sale, a trustee for the mtgor. even if the 
mtge. is in the form of a trust for sale. 

(3) [No attempt was made] to stay the sale by 
injunction which, according to the authorities 1 
have cited & to Whitworth v. Rhodes, No. 2380, 
ante, could only have been done by paying the 
money into ct. (Kay, J.).—WARNER v. JACOB 
(1882), 20 Ch. D. 220; 51 L. J. Ch. 642; 46 
L. T. 656; 46 J. P. 486; 30 W. R. 731. 
Annotations :—As to_(1) Consd. Colson v. Williams (1889), 

58 11. J. Ch. 539. Folld. Field ». Debenture Corpn. (1896), 

12 T. L. KR. 469. As to (2) Refd. Charles +. Jones (1887), 

35 Ch. D. 5445 Farrar v. Farrars (1888), 40 Ch. 1D. 394. 

Generally, Refd. Martinson ¢. Clowes (1882), 21 Ch. D. 

857; Konnedy % De Trafford, [1896] 1 Ch. 762; Nutt 

” Kaston (1899), 47 W. R. 430; Haddington Island 

Quarry Co. v. Huson, [1911] A. GC. 722. 

2382. —-— ~-—— Amount claimed by mortgagee 
~-Unless impossible on face of security.|—The 
general rule is that a sale by a mtgee. will be re- 
strained only on payment into ct. by the mtgor. 
of the amount which the mtgee. swears to be due 
to him, but this does not apply where the ct. can 
see on the terms of the deed that this amount 
cannot be due on the scecurity.—DIckson  v. 
DARLOW (1888), 23 Ch. D. 690; 48 1. TT. 4493 
3LW. RR. 417, CL A. 

Annotations > --Refd. Brewer vr. Square, [1S92) 2 Ch. 114. 
entd. Wr 7. Cotton (1883), 49 L. T. 52: Blackburn 

Corpn. wv. Micklethwalt (1886), 64 L. TT. 539; Re 

Athlumney, Jer yp. Wilson, [1898] 2 Q. 2B. 447. 

2383. ——- -—— - Unless fiduciary relation 
between mortgagor & mortgagee.}|—The ordinary 
rule that the ct. will not grant an interlocutory 
injunction restraining a imntgec. from exercising 
his power of sale except on the terms of the mtgor. 
paying into ct. the sum sworn by the mitgee. to 
be due for principal, interest, & costs, does not 
apply to a case where the mtgee. at the time of 
tuking the mtge. was the solr. of the mtgor. In 
such a case the ct. will look to all the circum- 
stances of the case, & will make such order as will 
save the mtgor. from oppression without injuring 
the security of the mtgee.  , 

Pitf. was a lady who was entitled to a life 
interest in leasehold property which she had 
mortgaged to various persons. Deft. acted as 
her solr., & with her sanction in order to release 
her from embarrassment bought up several of 
the incumbrances with his own money & took a 
transfer of them to himsclf; having previously 
taken a mtge. of the life interest to secure his past 
costs & the costs which he might incur In paying 
off the incumbrances. Afterwards pltf. discharged 
deft., & employed another solr., who applied to 
deft. for information respecting the securities 
transferred. Deft. refused to give this informa- 
tion unless the payment of what was due to him 
was guaranteed, & threatened to proceed to a sale 
of the property TPitf. then brought an action 
to impeach the securities & to restrain the sale 
of the property, & moved for an injunction till 
the hearing :—Held: considering all the circum- 





S.R.N.S.W.114; 18 N.S. W. WN. 
178.—AUS. ; ; 
Cus .j—An interim injunction 
was granted upon pitf. bringing into ct. 
the amount of arrears.— KOBERTSON 

HETHERINGTON, 8 C. L. T. Occ. 


great oragert had 
v. of the m 
N. 141.—CAN. 


part 


: PART XIII. SECT. 2, SUB-SECT. 7. 
j B. (a). 


2386 i. Effect of laches.}—The ct. set 
aside the sale, although reluctantly, as CAN. 
been shown on the 
tgor. in making the 
application; & he was, in the circum- 47; 
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stances, an injunction ought to be granted, on. 
pltf. paying into ct. such a sum as the ct. con- 
sidered would cover the amount actually advanced 
by deft., & amending the writ so as to make it a 
simple action for redemption & injunction.— 
MACLEOD v. JONES (1883), 24 Ch. D. 289; 53 
L. J. Ch. 145; 49 L. T. 321; 32 W. R. 48, C. A. 
Action on bills of sale.|—See BILLs 
OF SALE, Vol. VII., p. 132, Nos. 750-752. 

.|—See, generally, INJUNCTION, Yol. 
AXVIII., pp. 384, 385, Nos. 153~167. 
Petition for winding up.]—See COMPANIEs, 
Vol. X., p. 831, No. 5418. 

2384. Effect of waiver—Mortgagor acting un- 
fairly.|—Motion by mtgor. to restrain completion 
of sale of mtged. premises by mtgee. under power 
of sale, & the purchaser, on the ground of surprise 
& under-value, refused, mtgor. having acted un- 
fairly, & in some degree sanctioned the transactions 
relating to the sale.—FARRARD vw. CLAY (1837), 
Donnelly, 232; 47 E.R. 3403 sub rom. FERRAND 0. 
CLAY, 1 Jur, 165. 

2385. ——-—- Dispute as to amount.|—(1) Right 
of cigné as against puisné mtgee. to enforce all 
his remedies at. the same time. (2) By a deed, 
the amount due to the first. mtgee. was confirmed 
to him by the subsequent. incumbrancers, & he 
thereby agreed not to execute his power of sale 
for a limited time :— Held: a party who, by his 
bill contested the amount so admitted to be due 
to the first mtgee., could not take advantage of 
the stipulation in the deed not. to sell within the 
time, & an injunction to restrain such sale was 
refused.—--COCKELL v. BACON (1852), 16 Beay. 
1585 51 BR. 787, 


ed 














(a) fn General, 

23886. Effect of laches.|-—-Mtgee. of a rever- 
sionary interest. sold it under the power of sale in 
Jan. 1888.) The reversioner had notice of the 
sale, & he then took legal advice as to his rights, 
but he took no steps to impeach the sale until 
Dec. 1897, when he commenced an action to set 
it aside. The reversion had fallen into possession 
in Apr. 1897 :-—Held: by reason of his laches, 
pltf. could not) maintain the action.—-Nurr v, 
Easton, [1900{ 1 Ch. 293 69 1. J. Ch. 463 &1 
L. T. 530, C. A. 

2387. Amendment of pleadings—Action by mort- 
gagor & second mortgagee-—Transfer of interest— 
On what terms granted.) — VIOLA v. HICKMAN, 
[1912] W. N. 109. 

Annotation + --~Mentd. Viola r. Anglo-Amorican Cold Storage 

Co. (1912), 81 L. Jd. Ch. O81. 


(6) Grounds for Iescission. 
i. Jn General. 

See Law of PropertyAct, 1925 (c. 20), 8. 104 (2), (3). 

2388. Not oppressive sale —-Where no proof of 
fraud or sale at undervalue.|—A few wecks after 
the death of a mtgor. & before probate of his will 
had been obtained, the mtgee. proceeded to exer- 
cise a power of sale of a reversionary interest. 
Several communications were taking place at the 
time between the solrs. of the mtgee. & the solrs. 
who acted on behalf of the family of the mtgor., 
& who protested against the sale as unnece 
& oppressive, & offered to pay all the principal 


stances, ordered to pay the costs 
incurred by the new sale.-~ MCALPINE 
» Young (1868), 2 Ch. Ch. 171.— 


2386 fi. , JARTER ¥ 
(1915), 31 W. L. Rh. 1: 8 W 
21 v. L. It. 243.—CAN. 


Covere nT 


.W. BR. 
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money, interest, & costs as soon as an assignment 
could be prepared. It was not shown that there 
was any fraud in the transaction, or that the 
reversionary interest was sold at an undervalue. 
A bill, filed by the extrix. of the mtgor., to set 
aside the sale, was dismissed.—MATTHIE v. 
EDWARDS, JONES v. MATTHIE (1847), 16 L. J. Ch. 
405; 11 Jur. 504, L. C.3 subsequent proceedings, 
11 Jur. 761, L. C. 
Annotations :—Consd. Warner v. Jacob (1882), 20 Ch. D. 
220. Refd. Cockell ». Bacon (1852), 16 Beav. 158; 


Pooley v. Whetham (1886), 54 L. T. 606. Mentd. Kershaw 
v. Kalow (1855), 1 Jur. N. S. 974. 


23889. Not mismanagement of property—While 
mortgagee in possession.|—-In the absence of any 
allegation that a power of sale in a mtge. deed 
has been improperly or collusively exercised by 
the mtgee., the averments, that the property was 
sold at great undervalue, & ought to have been 
sold in lots; that the mtgee., while in possession, 
had, by mismanagement of the property, rendered 
himself liable to an account for wilful default ; 
& that the sale had been made pending a suit by 
the mtgor. to redeem, which suit was duly regis- 
tered as lis pendens, raise no equity to support a 
bill to set the sale aside & enable the mtgor. to 
redeem.—-ADAMS v. Scott (1859), 7 W. R. 213. 


Annotations :—Consd. Warner v. Jacob (1882), 20 Ch. D. 
220. Refd. Stevens o. Theatres, [1903] 1 Ch. 857. 


2390. Not sale made pending action to redeem. | 
ADAMS v. Scott, No. 2389, ante. 

2891. Power of sale improperly exercised—Sale 
for indirect purpose.|—]OBERTSON v. NorRIs, No. 
2332, ante. 








2392. ——.]|— PooLEy’s TRUSTEE v. WHET- 
HAM, No. 2223, ante. 
2393. ——-— Breach of proviso in mortgage as to 


default—Knowledge of purchaser.|—SELWyN v. 
GARFIT, No. 2429, post. 

2894. Tender of principal & interest—Knowledge 
of purchaser. |—- JENKINS v. JONES, No. 2333, ante. 

2395. Sale to subsequent incumbrancer—Without 
notice.|—-PARKINSON v. HANBURY, No. 2428, post. 

2396. Not irregularity of notice—After entry of 
purchaser & expenditure of money.|—METTERS v. 
Brown, No. 2227, ante. 

2397. Fraud—Action by insolvent mortgagor. | 
A bill was filed by T., against whom a vesting order 
in insolvency had been obtained, but all whose 
debts had been fully discharged, against a mtgee. 
from him, the assignees under his insolvency, & 
certain purchasers of the mtged. property, alleging 
that by collusion between the mtgee. & the 
assignees the former was enabled to establish a 
larger claim than he was entitled to & also that 
by collusion between the mtgee., the assignees, 
& purchasers, the mtged. property had been sold 
to the latter at a considerable undervalue, & pray- 
ing that an account might be taken of what was 
due on the mtge., & that the sale might be set 
aside. No revesting order or order to annul the 
proces nes in the solvency had been obtained ; 

ut the bill alleged that an application, by pltf., 
for such an order to the comr. in insolvency had 
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B. (b) i. 


_ 2398 i. Power of sale improperly exer- 
cised—Breach of proviso in mortgage 
as by eee ne err waa 
L. R. 655.—NFLD. i 

k. Not ¢rregularity of notice.}— 
LOCKHART v. YORKSHIRE GUARANTEE 
& SECURITIES CoRPN., Lp. (1908), 1d 
B. C. lh. 28 2 v Ww. L. R. 182.—CAN. 


n,. }—SM 
22 C. L. T. 429; 


Oo. W 
O. L. R. 134. 





l. Fraud.}—IN@ALLS v. McCLAURIN 
(1886), 11 O. R. 380.—CAN. 


m,. ——.}—-TAYLOR ov. SHARP (1892), 
8 Man. L. Rh. 163.—CAN. 


ITH © 
- R. 598, 798 ; 
—CAN 


o. -}— WINTERS 
(1902), 22 Cc. L. fi 2313.—C 
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been refused, except upon the terms of his con- 
firming the acts complained of. Upon demurrer, 
by the purchasers, for want of equity & multi- 
fariousness :—Held : the demurrer must be over- 
ruled.—Trovup v. RIcarpo (1864), 4 De G. J. & 
Sm. 489; 5 New Rep. 62; 34 L. J. Ch. 91; 11 
L. T. 899; 10 Jur. N. S. 1161; 13 W. R. 147; 
46 E. R. 1008, L. C. 
‘Annotations :—Mentd. Smith v. Moffatt (1865), L. R.1 Eq. 
397; Roberts v. Moreton (1869), 17 W. R. 397; yne 


‘ a 
v. Dicker (1871), 24 L. T. 492; Motion v. Moojen (1872), 
L. R. 14 Eq. 202; Bird v. Philpott, (1900) 1 Ch. 822. 


2898. Mistake—Not when matter for compensa- 
tion only.] —— BrErryvEes v. MAYNARD, No. 2402, 
post, 

-.]|—See, generally, MISTAKE, pp. 86 et seq., 
ante. 

2399. Not advance of purchase-money by mort- 
gagee—-Sale with option of re-purchase.|—B. 
mortgaged certain shares in a brewery co. The 
mtgees., who had full power to sell the shares, 
were desirous in 1914 of giving an option to F. to 

urchase them at a future date, but were advised 
y their solrs. that this would not be within their 
wers. They then sold the shares to F. at a 
air price, & advanced him the whole of the pur- 
chase-money without interest, & gave him the right 
to call on them to repurchase the shares at the 
price he gave for them at any time before May 1, 
1917. The money so advanced was secured by a 
deposit of the share certificate & by a promissory 
note, which on the face of it was expressed to be 
payable on demand. F. paid the mtgees. the 
purchase-money before May 1, 1917. In 1820 he 
sold the shares at a price considerably in excess of 
what he had paid for them. B. then brought an 
action, alleging that the transaction was not a 
valid sale, & claiming that the shares or their 
proceeds were still subject to redemption :—Held : 
(1) the ct. could not inquire into the motives of 
the mtgees.; (2) the transaction was a valid 
exercise of their power of sale.—BELTON v. Bass, 
RATCLIFFE & GRETTON, Lrp., [1922] 2 Ch. 449; 
91L. J. Ch. 216; 127 L. T. 357. 

Not leaving purchase-money on mortgage.}— 

See Sub-sect. 6, C., ante. 


ii. Sale at Undervalue. 
2400. General rule—Not unless amounting to 
fraud.|— ADAMS v. Scott, No. 2389, ante. 





2401. ——— -]|— WARNER v. J ACOB, No. 2381, 
ante. 
2402. —— -]|—Pltf. being entitled to a sum 





of £2,916 stock in reversion expectant on the 
death of an old lady aged eighty-two, obtained a 
loan of £1,650 upon mtge. ‘The mtge. deed con- 
tained a power of sale upon three months’ notice, 
or on interest being one month in arrear. The 
interest being in arrear, the stock was sold under 
the power for £1,950 as subject to succession duty 
at 3 per cent. The tenant for life was then in a 
precarious state of health, & died within three 
months. It was afterwards found that only £7 
was payable for succession duty. None of the 
purchase-money was paid except the deposit, the 
remainder being left on a mtge. of the stock. 


p. Sale by sheriff.}+-~GOOLD v. RICH 
(1872), 4 Ch, Ch. 87.—CAN. 
PART XIII. SECT. 2, SUB-SECT. 7.— 
B. (b) ii. 


- Hunt (1902), 
40. L. R. 653; 1 


; Fe ghar induced to refrain from 
varying (1901), 2 | © 


ng.}—Where, at a sale under a 
power in a mtge., out of twenty-five 
or thirty persons at a sale, or 
four were induced to refrain from 
bidding, because they were informed 


wv. McKINISTRY 
AN, 
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There was evidence that, having regard to the 
age & health of the tenant for life, from £100 to 
£200 more might have been obtained for the re- 
version :—Held: the sale could not be set aside, 
either on the ground of under value, as there was 
no fraud; nor the leaving of the purchase-money 
on mtge.; nor the mistake as to the succession 
duty, that being merely a matter for compensa- 
tion.—BETTYES v. MAYNARD (1883), 49 L. T. 
389; 31 W. R. 461, C. A. 


Annotation :--Refd. Belton v. 
[1922] 2 nv. Rass, Hateliffe 


Ch. 449. & Gretton, 





2403. ——— |—FIetpD v. DEBEN 
CORPN. (1896), 12 T. Lb R. 469. eas 
2404. —_— ——_.]|-The Ct. of Appeal found that 


a sale by the assignees of a mtge. in the exercise 
of a power of sale contained therein was invalid 
as against the mtgor. pltfs. & decreed redemption, 
on the ground that there had been reckless disre- 
gard of their interests in the conduct of the sale. 
It appeared that the pleadings contained no charge 
of fraud or collusion or bad faith against deft. 
purchasers, that there had been no notice before 
trial that inadequacy of price would be relied 
upon as evidence thereof, & that the purchasers 
had accordingly given no counter-evidence of its 
sufficiency :—Held: the finding of the {first ct. 
to the effect that the sale was valid & regular 
ought not to have been reversed, & the failure in 
the circumstances of the purchasers to produce 
counter-evidence did not justify a finding in effect 
that the sale was fraudulent.—HappDINGTON 
ISLAND QUARRY Co., Lp. v. Huson, [1911] A. €. 
727; 81L. J. P.C. 94; 105 L. T 467, P. C. 

2405. What is evidence of fraud—Condition ex- 
cluding evidence of age of tenant for life.) — 
CRAGG v. ALEXANDER, [1867] W. N. 305. 

2406. ——— Lowness of price.|—WaARNER vt. 
JACOB, No. 2381, ante. 

2407. Sale for exact amount due—To one 
of two co-mortgagors—Though fiduciary relation 
between co-mortgagors.| — KENNEDY v. DE 
TRAFFORD, No. 2356, ante. 

2408. ——— ——— To subsequent incumbrancer. |—— 
oo & Sons, LTp. v. PRITCHARD, No. 2291, 
ante. 





C. Recovery of Loss. 

2409. Right to recover loss—Sale at undervalue.] 
—A mtgee. in possession, by not taking proper 
means to ascertain the right value of the mtged. 
property, sold it at a loss:—Held: he was liabie 
to make good the difference between the price 
which the property was sold at, & that which it 
would have produced had it been sold, at a reserved 
price, under a decree of the ct.—WoOLFF v. VAN- 
DERZEE (1869), 20 L. T. 350; 17 W. R. 547. 

ae Loss by misdescription of property.}— 
A mtgee. who, in the exercise of his power of sale, 
personally or by his agent commits a mistake, 
such as a misdescription of the property, whereby 
a material diminution is caused in the price realised, 
is liable to the parties interested in the baht of 
redemption for the loss so occasioned ; but the 


that a person attending intended to 
buy the property for the family of 
the debtor, the ct. refused to set aside 
the sale, which was made to such person 
at a small advance upon the upset 
price.—-BRoWN v. FISHER (1862), 9 


(1394), 15 N 


Gr. 423.—CAN. 
vr. Where chased for value with- 
out notice—Liabdility of mortgagee tw 
UFRESNE wv. DUFRESNE 


account, }-—-D 

t. Test of value.}—UREN v. N- 
FEDERATION Lirx Assocn. (1917), 40 
oO, L. R. 536; 13 O. W. N. 133.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 7.—C. 

2409 i. Right lo recover lose—-Sale at 
HICKEY . 
. § W. Eq. 107; 11 
N. 8. W. W. N. 13.—AU8. 


PART XIII. SECT. 2, SUB-SECT. 8.—A. 


a. Right to rescind cemtract for 
sale. }— DIOCESAN SYNOD, NOVA SCOTIA 
lar eta (1879), R. E. D. 352. 


; -]— LOCKING | ¢¥. 
(1888), 16 O. R. 32.—CAN. 
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amount of that diminution is not necessarily the 
measure of the compensation payable by the 
mtgee. 

Mtged. property was sold for £20,800, &, in 
consequence of a misstatement in the particulars 
by the auctioneer employed by the mtgee., a 
compromise was come to between the purchaser 
& mortgagee, which the ct. held to be a reasonable 
one, whereby £895 was allowed to the purchaser 
out of the purchase-money :—AHeld: that sum was 
not necessarily to be taken as the measure of 
compensation to be allowed as between the mtgee. 
& the owners of the equity of redemption, & an 
inquiry was directed whether the property would 
have sold for any & if any, what sum in excess 
of £19,905, the original purchase-money less the 
sun. allowed to the purchaser, in case the pro: 
perty had been sold without the misstatement 
in the particulars.—TOMLIN vr. LUCE (1889), 43 
Ch. D. 191; 59 L. J. Ch. 164; 62 L. T. 18; 54 
J.P. 486; 88 W. R. 823; 6 T. L. R. 108, C. A. 

2411. Right to action for account-—Wrongful & 
oppressive sale.|-—Mtgor. cannot maintain at 
common law an action against his mtgee. in re- 
spect: of a wrongful & oppressive sale by the latter 
of the mtged. property.—-FENNELL tv. GARDNER 
(1885), 1 T. L. R. 307, C. A. 

2412. Amount recoverable—Difference between 
actual & reserved price-—1If sold under order of 
court.|—-WoLFF v. VANDERZEER, No. 2409, ante. 





Sun-secr. 8.— Rigurs AND LIABILITIES OF 
PURCHASERS. 
A. In General. 

See Law of Property Act, 1925 (c. 20), 8. 104 (2). 

2418. Right to rescind contract for sale-—Irre- 
gularity as to notice—Effect of walver.]|-~ Pitt. 
purchased land, & paid a deposit. The condition 
of sale stated that the sale was made by a first 
mtgee. under a power of sale. It afterwards 
appeared that the power of sale was given only 
in case the mtgee. should give notice in writing 
to the mtgor. to pay the money due, & the mtgor. 
should not pay within three calendar months 
after such notice; & it was provided that the 
receipts of the mtgee. should discharge the person 
paying from being answerable for misapplication 
of the money, or inquiring into the propriety of 
the sale purporting to be made in pursuance of 
the power, & from being obliged to be satisfled 
whether the terms on which the sale was made 
by virtue of the power were complicd with. After 
this mtge., & before the sale, the mtgor. had exe- 
cuted several additional mtges. on the property. 
No notice was in fact given to him by the mtgee., 
but, before the sale, & after the subsequent mtges., 
he agreed in writing that it should be lawful for 
the first mtgee. to sell without giving notice :— 
Held: the purchaser, upon discovery of these 
facts, was entitled to rescind the contract & re- 
cover the deposit; although, after the sale & 


c. Right of trespass aguinat nwrt- 
gayor.}-—The purchaser of land under a 
uale by a master in chancery, in a fore- 
closure sult, whose deed is duly regis- 
tered, may, before eatry. maintain 
trespass de bonis asportatis for trees 
cut on the premises & carried away by 
ny eka claiming under the mtgor. 
-—JARVIS v. ENGRTT (1848), 6 N. B. R. 
(1 All.) 66.—CAN. 


d. Sheriff's sale—Purchuse of ity 
of redemption.}—A Judgment c tor 
purchasing an equity of redemption 
at sheriff’s sale, cannot set up his 


HEYDON 


HALATED 
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before the rescinding of the contract, the mtgor. 
the first mtgee., & several, whether all or not did 
not appear, of the subsequent mtgees., had exe- 
cuted an indenture, whereby it was declared & 
agreed that the sale should be valid although no 
notice had been given.—FoRSTER v. HOGGART 
(1850), 15 Q. B. 155; 19 L. J. Q. B. 340; 15 
L. T. O. 8. 134; 117 E. BR. 417; sub nom. Foster 
v. HOGGART, ]4 Jur. 757. 

Annotation :—Refd. Jennings ». Brunt (1868), 19 L. T. 

5. 


2414. .}-—A. mtge., of leaseholds 
to the trustees of a building society, in the ordinary 
form of a building society mtge., contained a cove- 
nant by the mtgor. to pay, as required by the 
rules of the society, all subscriptions, etc., in re- 
spect of this shares inthe society, & also a declara- 
tion that in case of default, the total sum for which 
the mtge. should be for the time being redeem- 
able according to the said rules & the mtge., should 
be considered as then actually due, & that the 
power of sale given to mtgees. by Conveyancing 
& Law of Property Act, 1881 (c. 41), should apply. 
On the same day the mtgor. executed a second 
mtge. of the property to his bankers. The mtgor. 
subsequently became bkpt. & the second instal- 
ment of subscription under the first mtge. being 
in arrear, the first mtgees., a fortnight after the 
day on which the instalment had become due 
according to the rules of the society, & without 
any formal notice to the second mtgees. or the 
mtgor.’s trustee in bkpcy., though with their 
knowledge & consent, put up the property for sale 
by auction subject to conditions of sale which 
stipulated that the purchaser should accept a 
conveyance from the vendors under their power 
of sale, without the concurrence of any other 
persons. The property not being sold at the 
auction, the first mtgees., within three months 
from the date when the second instalment became 
due & with the ppuroe of the second mtgees., 
sold the property by private contract, subject to 
the original conditions of sale. Upon the pur- 
chaser’s requisition the mtgor.’s trustee in bkpcy. 
consented to join in the conveyance; but subse- 
quently the purchaser raised the objection that the 
lirst mtgees. could not make a title at all, as their 
power of sale was not exercisable until three 
months’ notice had been first given under Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
s. 20 (1), Upon a summons by the purchaser 
under the Vendor & Purchaser Act, 1874 (c. 78), 
the chief clerk made an order declaring that the 
vendors had shown a good title according to the 
conditions of sale. The vendors had, after being 
served with the summons, offered to procure 
the concurrence of the second mtgees. in the 











rogistered judgment against a mtge. 
made before the delivery of the writ 
to the sheriff.—PEGGE v. METCALFE 
(1856), 5 Gr. 628.—CAN., 

e.— ——.J— Where a first 
mtgeo, acquired, as he contended, a 
title through a purchaser at sheriff’s 
sale of the equity of redemption of 
the mtged. premises, there bei 
mesne incumbrances, it was held tha 
he did not acquire the fee in the lands, 
the sheriff not having power to sell. 
—Re KEENAN (1871), 3 Ch. Ch. 285. 
—CAN. 


f. ~~ Purchase at wuwndervalue.}— 
Where an execution creditor pur- 
chased property at sheriff’s sale at 
one-sixth of its value, the ot. held that 
effect could only be given to such a 
transaction as a security for the debt 
& costs, & not as an absolute purchase. 


rior wnregi 


under power of 


there was a 


—~KERR v. BAIN (1865), 11 Gr. 423.— 
CAN. 


. Purchaser taking with notice of 

ed bond—Liabil lity to 
é€ re .}—WADDELL v. CORBETT 
(1874), 21 Gr. 384.—CAN. 


h. Presumption of existence of Boer: 
—In ejectment, where 
under a deed executed by a 


estate in the mtge. having become 
absolute in law in the mtgee., there 
was no necessity for showing that 
ower of sale in the mtge. 
to convey the legal estate.—NEsBITT 
v. Riog (1864), 14 C. P, 409.—CAN. 

k. Proceeding to im convey: 
ance under power of er den of 
pages on purchaser.}—In a proceeding 

impeach a conveyance executed in 


MorTGAGE. 


conveyance, in addition to that of the mtgor.’s 
trustee in bkpcy., & the second mtgees. had ex- 
pressed their willingness to concur. e purchaser 
moved to discharge the chief clerk’s order on the 
ground that the power of sale was not exercisable 
for want of the three months’ notice under the 
Act, & that he could not be required to accept a 
title from the second mtgees., as offered by the 
vendors, since it had been stipulated by his con- 
tract that he should take a title from the first 
mtgees. only :—Held: the conveyance by the first 
mtgees. would not be the less a conveyance by 
them under their power of sale, according to the 
contract, because the second mtgees., either by 
the same or a separate deed, concurred in or con- 
firmed the conveyance by passing such interest 
as they might have; & the second mtgees. & the 
mtgor.’s trustee in bkpcy. had in effect waived the 
notice required by the Act.—Re THOMPSON & 
Hout (1890), 44 Ch. D. 492; 59 L. J. Ch. 651; 
62 L. T. 651; 38 W. R. 524. 

2415. On ground of concurrence of second 
mortgagees.|—Re THOMPSON & HoLt, No. 2414, 


ante. 





Disclaimer by trustee of bankrupt mort- 
gagor.|—See BanKRUPTcy, Vol V., p. 947, No. 
7763. 

2416. How far bound by notice in conditions in 
sale—Agreement between mortgagor & tenant in 
possession—Allowance for buildings.|—-When the 
purchaser from mtgees. under a power of sale has 
notice in the conditions of sale of an agreement 
between the mtgor. & the tenant in possession 
that a certain sum shall be allowed for buildings, 
he is bound by such agreement & by all the equities 
which bind the tenant thereunder.--THOMAS v. 
Davis (1861), 9 W. R. 831. 

2417. Right to title deeds—On payment of pur- 
chase-money into court—Though before distribu- 
tion.|—A. purchaser who, in a suit to realise a 
mtge. security, has paid the purchase-money of the 
mtged. property into ct., is entitled, before its 
distribution, to the delivery of the title deeds.— 
Fow Ler v. Scott (1871), 25 L. T. 784; 20 W. R. 
199. 

2418. Right to be registered with title of mort- 
cagor—Indefeasible title—Though subsequent in- 
cumbrancers on register.|—-A mtgor. registered 
with an indefeasible title made three successive 
mtges., all of which were entered on the register of 
incumbrances; the first mtgee. sold under his 
power of sale, & conveyed the estate to a pur- 
chaser :—Held: the purchaser was entitled to be 
registered with an indefeasible title, although the 
second & third mtges. remained on the register of 
incumbrances.—fte RICHARDSON (1871), L. R. 12 
Kq. 898; 40 L. J. Ch. 616; 25L.T.12; 19 W.R. 
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pursuance of a sale, under power of 
sale, the purchaser, or those claiming 
under him, must show a due exercise 
of the pore of sale; the onus of 
impeaching it is not upon the party 
alleging the invalidity of the deed.— 
BARTLETT v¥. JULL (1880), 28 Gr. 140. 
—CAN. 


Itf. © mar 1. Purchase by ae a creditor 
tgoo. yr r estoppe rom disputing 
sale :——Held: the title }—An execution creditor’ who 


purchases & takes a transfer of a mtge. 
of property is not estopped thereby 
from setting up in an action against 
him for the seizure of the same pro- 
perty under his execution against the 
grantor of the mtgor., that the said 

tor was not the owner of the 
property in question & that the con- 
veyanoe to the mtgor. by was 
fraudulent & void as against the 


Part XITI.—Remepies of MorTGaAGceEr. 


2419. Right to separate receipts—Two mort- 
gagees— Necessity for apportionment.]—Trustees 
advanced money on mtge., the deed containing the 
usual power of sale & a declaration that the 
receipts of the mtgees. or their assigns should be 
sufficient discharges to purchasers, & that the 
power of sale might be exercised by any person 
who for the time being should be entitled to receive 
& give a discharge for the moneys for the time 
being owing upon the security of the mtge. By a 
memorandum of even date it was declared that the 
mtge. money belonged to the mtgees. in certain 
unequal shares. Subsequently the mtgees. 
assigned their shares separately to two sets of 
trustees, who, in exercise of the power of sale, 
offered part of the property for sale by auction. 
The purchaser of one of the lots accepted the title, 
but required that the purchase-money should be 
apportioned between the two sets of trustees, & 
that each set of trustees should give a separate 
receipt, & that this should appear on the convey- 
ance. On a summons taken out for the opinion 
of the ct. :——Held: upon the true construction of 
the power of sale in the mtge. the persons bene- 
ficially entitled to the money had power to sell & 
to give receipts, & the joint receipt of the vendors 
was therefore sufficient & no apportionment was 
necessary.—e PARKER & BEECH’S CONTRACT 
(1887), 56 L. J. Ch. 358; 56 L. T. 95; 35 W. R. 
353, C. A. 

2420. Mortgage of sum in court -—Right to pay- 
ment out—Appearance of mortgagor not necessary. | 
—CATTERSON v, CLARK, [1905] W. N. 173; affd. 
(1906), 95 L. T. 42, C. A. 

Right to possession——Jurisdiction of Admiralty 
ee ADMIRALTY, Vol. I., p. 114, Nos. 186, 

8 e 


B. Protection from Irregularity in Sale. 
(a) In General. 


2421. Where no express provision in mortgage— 
Fact giving rise to power of sale must be proved— 
What is evidence of default—Not unsupported 
declaration of mortgagee.|—(1) A mtgee. had a 
power of sale in case of default being made in pay- 
ment of mtge. money :—Held: the unsupported 
solemn declaration, under Statutory Declarations 
Act, 1835 (c. 62), of the mtgee. alone, of a default 
having been made, was not sufficient evidence of 
that fact, as between vendor & purchaser. 

(2) A sale was made by a mtgee. under a power, 
subject to certain special conditions. The fourth 
condition of sale was as follows, ‘‘ the vendor shall 
deliver an abstract of title to the purchaser, or his 
solr., within two days of the day of sale, to the 


~_ a tn 
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stock in question, & all & every objection to the 
title shall be made & communicated in writing to 
vendor’s solr. within twenty-one days after the 
delivery of the abstract, & if the same be found 
valid the vendor shall be at liberty to rescind the 
contract on returning to the purchaser his deposit 
money; but all & every objection to the title not 
so taken & communicated within such period of 
twenty-one days from the delivery of the abstract 
aforesaid shall be deemed waived, & in this 
respect, time shall be considered the essence of the 
contract.”’ 

There were further conditions, to the effect that 
the purchaser should not require any other person 
than the vendor to join in the assignment, that 
all copies of deeds, etc., should be obtained at tho 
expense of the purchaser, that any misstatement, 
etc., should not annul the sale, but should be the 
subject of compensation ; & that on the purchasers 
failing to comply with the conditions, a resale might 
be made, & that the deticiency should be made 
good by the purchaser :—Held: they were not of 
such a depreciating character as to invalidate the 
sale. 

I cannot say that these conditions of sale are of 
such a depreciatory character as to amount to a 
breach of trust, or constitute an objection to this 
title (LORD LANWDALE, M.}J.).—]ToRSON v. BELL, 
GLYNN v, BELL (1839), 2 Beav. 17; 8 I. J. Ch. 
241; 3Jur. 190; 48 BK. RK. 1084. 
alnnotations :~—.ts to (tL) Refd, Thurlow v. Mackeson (1868), 

9B. & 8S. 975. .fs to (2) Refd. Borell vy. Dann (1843), 2 

Hare, 440; Falkner ov. Kquitable | Roversionary Soc 

(1858), 4 Drew. 452. Generally, Mentd. Hlacklow . 

Laws (1842), 2 Hare, 40; Morley v. Cook (1842), 2 Hare, 

106; Want. Stallibruss (1873), L. Ro 8 Nxeh. 175. 

2422. Where express provision in mortgage— 
Purchaser protected.|—JiENKINS v. JONES, No. 2333, 


2423. ---- -- Though mortgage actually 
paid off.|-—A mtge. contained a power of sale to be 
exercised by the mtgec. after default, with a proviso 
that upon any sale purporting to be made in 

ursuance of the power, the purchaser should not 

e bound to inquire whether default had been 
made in payment of any principal or interest, or 
as to the propriety or expediency of such sale, 
& that, notwithstanding any impropricty or 
irregularity in any such sale, the same should, as 
regarded the protection of the purchaser, be taken 
to be within the power, & the remedy of the mtgor. 
should be in damages only. The mntgee. purported 
to exercise the power in favour of a purchaser for 
value. Ina suit by an incumbrancer of the mtgor. 
to establish his priority over the mtgee., it was 
alleged that if the accounts were taken it would 
show that the security was satisfied at the time 


creditors of the latter.—GORDON vt, 
PROCTOR (1890), 20 O. R. 53.—CAN. 

m. Growing cruops.}—A conveyance 
by a mtgee. under a power of sale 
passes to the purchaser everything 
which the mitgee. could beneficially 
hold possession of. &, therefore, en- 
titles the purchaser to the growing 
crops.—Dyck v. Dyck (Man.), [1826] 3 
Ww. WwW. R. 762.—CAN. 


PART XIII. waa a SUB-SECT. 8.-- 
- (a). 


n. Allowance for imprurements. )— 
A person purchased under a power 
of sale in a mtge., but the sale was 
irregular, & was set aside :-—I/eld: 
as a condition of relief against him he 
should be allowed for all the improve- 
ments he had made under the belief 
that he was absolute owner, so far 
as these improvements enhanced the 
value of the property, but no further. 
—CARROLL v. ROBERTSON (18638), 15 
Gr. 173.—CAN. 


o. Purchaser without notice-—Whether 
put on inquiry.J}—GUNN v. DOBLE 
(1869), 15 Gr. 655.—CAN. 

p. ---Held: as the 
power of sale was an absolute one, & 
was properly exercised, & the sale was 
to bona purchasers, without notice 
at the t available price, the pur- 
chasers were protected, notwithstand- 
ing that they made no ingulry asa to 
the title —WILLIAMHN ov. SUN LIFE 
ASSURANCE Co. (1911), 19 W. L. KK. 


ere ees 





564; 1W. W. R. 86; 16 B.C. R. $70; 
affd. (1912), 21 W. L. R. 271; 1 
W. W. R. 1322.—CAN. 

q. Mort left in possession.}— 
Semble: a purchaser from # m ; 


under the power of sale contained in 
a mtge., leaving the mtgor. in posacs- 
sion, is protected so long as the mtge. 
under which he buught has the pro- 
tection given it by the registration ; 
but when the term of the mtge. expires 
the purchaser is no longer protected, 
unless he takes actual possession, or 


procures & regiators a bill of sale from 
the mtgee.—CaRLIsLe v. TAIT (1881), 
32 C. P. 43.-—CAN. 

ry. Effect vo, lony = posseasion.) —~ 
Pitfs., husband & wife, sought redemp- 
ton or other reliof in respect of Jand 
acquired by C., deceased, in 1905, ae 
the purchaser at sulos under the power 
of sale contained in mtgoes. made by 
the husband, alleging that the sales 
were ir ar:-~ Held: if there 
was any irregularity in tho oxercise 
of the powers of sale, C. & defta., 
representing ©.’s ostate or claiming 
under him, having been in undis- 
turbed poussdéssion since 1903 or 1904, 

1a good defence under Limitation 
Act.—GIRARVOT ¥. CURRY (1916), 38 
U. L. KR. 350; 33D. L. R. 272.—CAN, 

t. Voldable sale—Effect of con- 
firmation.}—U a mtges. brings the 
mtged. property to sale in contraven- 
tion of the provisions of Transfer of 
Property Act, 1882, 8. 99, such sale 
is not vold, but mercly voidable. If 
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of the sale :—Held: the sale, having been made 
to a bond fide purchaser without notice, was valid, 
even if the security should prove to have been 
satisfied.— DICKER v. ANGERSTEIN (1876), 3 Ch. D. 
ae 45 L. J. Ch. 754; 41 J. P. 53; 24 W. R. 
Annotation :—-Expld. & Distd. Life Interest & Reversionary 

Securities Curpn. v. Hand-in-Hand Fire & Life Insce. Soc., 

11898] 2 Ch, 230. 

2424. Sale under statutory powers—Conveyancing 
Act, 1881 (c. 41), 8. 21—-No protection until con- 
veyance obtained.|—The provision in above sect., 
sub-sect. 2, that where a conveyance is made in 
professed exercise of the power of sale conferred 


on mtgees. by the Act, the title of the purchaser | 
shall not be impeached on the ground that the — 
power was improperly exercised, does not apply ' 


until the conveyance has been obtained ;_ conse- 
quently, it does not preclude a person who has 
contracted to purchase from a mtgee. purporting 
to sell under his statutory power of sale from 
inquiring whether the vendor was in a position 
to exercise the power, nor from proving aliunde, 
In answer to an action for specific performance, 
that the power was improperly exercised.— LIFE 
INTEREST & REVERSIONARY SECURITIES CORPN. Vv. 
HAND-IN-HAND FIRE & LIFE INSURANCE SOCIETY, 

[1898] 2 Ch. 230; 67 L. J. Ch. 548; 78 L. T. 708 ; 
48 W. BR. 668; 42 Sol. Jo. 592. 

2425. Power abrogated.|—The excep- 
tion from the prohibition against realising a 
security mentioned in Courts (Emergency Powers) 
Act, 1914 (c. 78), 8. 1 (1) (b), in favour of “a 
mtgee. in possession’’ is limited to a mtgee. 
lawfully in possession & does not extend to a 
mtgee. who has wrongfully taken possession in 
vo ala of the express provisions of the 

ct. 

Mtgor. having become bkpt. in 1911, the second 
mtgees. went into & continued in possession of 
the mtged. property until Dec. 1914, when B., 
the first mtgee., without objection on the part 
of the second mtgees. & without having applied 
to the ct. for leave under Courts (Emergency 
Powers) Act, 1914 (c. 78), went into possession, 
& in Mar. 1915, under the power conferred upon 
her by above Act, sect. 18, appointed a receiver. 
In 1918, B., holding herself out as mtgee. in pos- 
session & again without the leave of the ct., pur- 
ported to sell the mtged. property in lots to deft. 
purchasers, who completed their respective pur- 
chases with notice that their vendor was not in 
a position to make a good title. In an action by 
the second mtgees. for redemption & possession 
against the legal personal representative of B., 
since deceased, & the several purchasers from B. : 
—Held: above sect., sub-sect. 2, afforded no 
defence to the action, as the attempted exercise 
of the power of sale in contravention of Courts 
(Emergency Powers) Act, 1914 (c. 78), was not 
within the purview of that sect. a mere ‘‘ improper 
or irregular exercise of the power’’; & in default 
of compliance with the requirements of Courts 
(Emergency Powers) Act, 1914 (c. 78), the effect 
of that Act was to abrogate the power.—ANCHOR 








such a sale is confirmed, the auction 
purchaser, whether he be an outsider 
or the mtgee, ere with the leave 
of the ct., obtains an indefeasible title, 
& the right of the mtgor. & those who 
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B. (b). 


2426 i. Whether purchaser protected—- 
al rule.}—Held: the clause in 
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Trust Co., Lrp. v. Bex, [1926] Ch. 805; 95 
L. J. Ch. 564; 185 L. T.311; 70 Sol. Jo. 668. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 104 (2). 


(0) Effect of Notice of Irregularity. 
2426. Whether purchaser protected — General 
rule.|— JENKINS v. JONES, No. 2333, ante. __ 
2427. .|—‘‘ I think that Mr. Lilley is 
entitled to the benefit of these provisions [Con- 
veyancing Act, 1881 (c. 41), s. 21], unless it can be 
made out that he had notice that the powers of 
sale contained in the mtges. of 1888 were 
improperly or irregularly exercised by Barnes. .. . 
I think that to uphold the title of a purchaser who 
had notice of impropriety or irregularity in the 
exercise of the power of sale would be to convert 
the provisions of the statute into an instrument 
of fraud ’’ (STIRLING, J.).—BAILEY v. BARNES, 
[1894] 1 Ch. 25; 63 L. J. Ch. 73; 69 L. T. 542; 
42 W. R. 66; 38 Sol. Jo.9; 7R.9,C. A. 
Annotations :—Refd. Re Scott & Alvarez’s Contract, [1895] 
1 Ch. 596; Life Interest & Reversionary Securities Corpn. 
v. Hand-in-Hand Fire & Life Insce. Soc., (1898] 2 Ch. 230 ; 
Freeman v. Laing, [1899] 2 Ch. 355; Taylor v. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231; Hunt v. Luck, [1902] 1 Ch. 428. 
Mentd. Re White & Smith’s Contract, [1896] 1 Ch. 637 ; 
Re Alms Corn Charity, Charity Comrs. v. Bode (1901), 71 
L. J. Ch. 76; Re Handman & Wilcox’s Contract, [1902] 
1 Ch. eae : Re Childe & Hodgson’s Contract (1905), 54 


2428. Irregularity as to notice.|—(1) There 
is no rule in equity that a second mtgee. shall not 
epi from a first mtgee. selling under his power 
of sale. 

(2) Where a first mtgee. under his power of sale 
sold the mtged. premises by private contract to 
second mtgees., who were mtgees. in possession & 
also trustees for sale for the mtgor., & the mtge. 
deed required that, before any sale should be made, 
three months’ notice should be given to the mtgor., 
& contained a clause that a purchaser should not 
be required to ascertain that previous notice had 
been given, or to inquire into the necessity or 
expediency of the sale, & that the mtgee.’s dis- 
charge should be a sufficient discharge. The 
second mtgees., at the time they purchased, knew 
that the three months’ notice had not been given 
to the mtgor., he having died some time before, & 
no administration having then been taken out to 
his estate. Upon a suit for redemption by the 
mtgor.’s administratrix :—Held: she was entitled 
to redeem, & the clause, discharging a purchaser 
from ascertaining whether proper notice has been 
given, does not protect a purchaser who purchases 
with actual knowledge that such notice has not 
been given.—PARKINSON v. HANBURY (1860), 1 
Drew. & Sm. 143; 8 W. R. 575; 62 E.R. 332 ; 
on appeal (1865), 2 De G. J. & Sm. 450, L. JJ.; 
(1867), L. R. 2 H. L. 1, H. L. 

Annotations :-—As to (1) Apld. Shaw v. Bunny (1865), 2 

De G. J. & Sm. 468. Consd. Rajah Kishendatt Ram v. 
ah Mumtaz Ali Khan (1879), L. R. 6 Ind. App. 145. 
Refd. Kirkwood v. Thompson (1865), 2 Hem. & M. 392. 
A8 to (2) Distd. Kirkwood v. Thompson (1865), 2 Hem. & M. 
392. Folld. Selwyn v. Garfit (1888), 38 Ch. D. 273. _ Refd. 
Bailey v. Barnes, [1894] 1 Ch. 25. Generally, Mentd. 


Whyte v. Ahrens (1884) 
18 31 Ch. D. 374; Sachse. 











Speilman (1887), 37 Ch. D. 
Gosling, [1896) 1 Q. B. 669; Re Colnbrook Chemical & 
Explosives Co., A.-G. v. The Co., [1923] 2 Ch. 289. 


given.—SWINNY ©. RODBURN & RICE 
(1888), 27 N. B. R. 175.—CAN. 


Errcostar tty as fo mchice) 
— Re TIN & MERRITT (1901), 22 
Cc. L. T. 116; 30. 4 


MAR 


represent him to redeem is absolutely he powor relic the purchaser from L. R. 284.—CAN, 
extinguished.— a inquiry whether the proper notice of a. —— Constructive notice.}—Hoaa 
Lal Banabur pie sale had been given did not protect wv. WaLLIs (1857), 6 Gr. 150.—CAN. 


Mitten SINGH (1915), I. L. R. $7 


All. 165.—IND. B. who pure 


hhased 
ledge that the notice had not been 


with actual know- 


-}-LaAWLOR v. DAY 


.,—— 
(1899), 29 S. C. R. 441.—CAN. 
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2429. ——. When waiver might hav 
given.|-—A proviso relieving a punchabce under 
power from inquiring as to the regularity of a sale 
does not protect a purchaser who knows of an 
irregularity which cannot have been waived. 
Qu. : whether the same rule would apply where the 
irre ity was one which might have been waived. 

A mmtge. deed contained a covenant to pay at 
the expiration of six months, & a power of sale in 
the usual form, with a proviso that the power 
should not be executed until the mtgee. had given 
notice to the mtgor. to pay off the debt, & default 
should have been made for three months. The 
deed contained also the usual clause for the 
protection of purchasers in any sale purporting 
to be made under the power. The mtgor. subse- 
quently incumbered his equity of redemption. 
Two months after the date of the mtge. the mtgee. 
gave notice to the mtgor. to pay off the debt. & 
seven months after the date of the mtge. sold the 
property to deft. In an action by the mtgor. to 
set aside the sale.—Held : three months not. having 
elapsed since default in payment of the mtge. debt, 
the proviso had not been complied with, & the sale 
was invalid ; & as the purchaser must be taken to 
have known that the proviso had not been complied 
with, she was not protected by the protection 
clause ; the mtgor. having incumbered his equity 
of redemption, &, therefore, not being in a position 
to waive the necessity of notice, the purchaser had 
no right to assume that there had been any such 
waiver.— SELWYN v. GARFIT (1888), 38 Ch. 1). 278 ; 
57 L. J. Ch. 609; 59 LL. T. 2433; 36 WLR. 518; 
4T. L. R. 385, C. A. ; 

Annotations :---Consd. Re Thompson & Holt (syd), 44 

Ch. 1D. 492. Distd. Barker v. Ulingworth, (108) 2 Ch. 


20. Refd. Bailey r. Barnes, /I894) 1 Ch. 25; Toronto 
Corpn. v. Russell, [1908) A. C. 493. 


2430. ——- When waiver impossible. '-— 
SELWYN v. GARFIT, No. 2429, ante. 





SUB-SECT. 9.—RIGHTS AS BETWEEN SUCCESSIVE 
INCUMBRANCERS, 

See Law of Property Act, 1925 (ec. 20), 5. 50. 

2431. Right of first mortgagee to sell--Duty to 
inform second mortgagee—Purchase of second 
mortgagee’s interest.|—A first mtgee. by a verbal 
contract agreed to sell his interest to A. ; a second 
mtgec., the value of whose interest was, by the 
fact of the first mtgee.’s sale, increased, but which 
sale was unknown to him, offered to sell at an 
undervalue to B., who had notice of the sale to A. : 
—Held: the concealment of the purchase by A. 
was no fraud upon the second mtgee.— DOLMAN v. 
NOKEs (1856), 27 L. T. O. S. 178, L. C. 

2432. Right of second mortgagee to sell—-Subject 
to first mortgage—Without consent of first mort- 
gagee.|—-Property subject to two mtges. was 
assigned to the second mtgee. upon trust to sell, 
& out of the proceeds to pay off the first mtge., 
then the second mtge., & pay the surpius to the 
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MANSER v. Dix (1857), 8 De G. M. & G. 708; 8 
Jur. N.S. 252; 44 BE. R. 561, L. JJ. 

2438. Right to sell jointly—Validity of title.|— 
The first & second mtgees. of an estate had power 
of sale & of giving good receipts. They Joined 
together in selling, & each received his portion of 
the purchase-money. for which they have a rec ipt 
to the purchaser :—Held : a title depending on this 
sale was perfectly good.-—_M‘CAROGHER v. WHIEL- 
DON (1864), 34 Beav. 107; 55 BE. R. 574. 

Right to pay Into court.|——See SALE OF LAND. 

Right of subsequent incumbrancer to buy.]— 
See Sub-sect. 7, B. (b), ante. 


SUB-SECT. 10.—APPLICATION OF PROCEEDS. 
A. Position of Mortgagee. 

See Law of Property Act, 1925 (c. 20), ss. 105, 
107; Trustees & Mortgages Act, 1860 (c. 145), 
s. 14. 

2434. Trustee of surplus proceeds.|—-A mtgee. of 
chattels in possession, & proceeding under the 
power in his deed of assignment to sell the mtge. 
property, is, after satisfying the amount. of his 
mtge. security & the expenses of the sale, a trustee 
of the surplus proceeds ; & where the mtgee., by 
his answer to the bill of an execution creditor, 
declared his intention to pay such proceeds to 
certain claimants, in respect of an execution & an 
assignment, both subsequent. to the delivery to the 
sheriff of the writ. of execution, obtained by pltf., 
the surplus procecds of the property already sold 
were ordered to be paid into ct.. & a receiver 
appointed of the moneys to arise by the future 
sales.---GOUTHWAITE 1. RIPPON (1838), 8 Led. Ch. 
130; 3 Jur. 7. 

2435. ----- On behalf of mortgagor.|--A. the 
first mtgee. of a ship, with the sanction & authority 
of B., the second mtgee., sold it| & received the 
proceeds, which exceeded the amount due to him : 
-—Held: A. was accountable to 1. in the character 
of trustee, & A. having insisted that there was a 
deficiency, & having neglected to account, & a 
balance having been found against. A. in a suit by 
B., A. ought to pay the costs of the suit. B., 
however, had made charges, in which he failed, 
& the ct. therefore gave neither party costs.— 
TANNER vv. HEARD (1857), 23 Beav. 555; 20 L. T. 
O. 8. 257; 3% Jur. N.S. 427; 5 W. RR. 4203; 53 
Ki. OR. 210. 


Annotations :—Consd. Banner +. Berridge (1881), 18 Ch. D. 


254. Refd. Charles vo Jones (1887), 35 Ch. D. 5443 

Williamns «. Jones (1012), 55 Sol. Jo, 500, 

2436. - -—- -—~.}-- JENKINS v. JONES, No. 2333, 
ante. 

2437. -—-- ----.|— TALBOT v. FREE, No. 2451, 
post. 

2438. .-.----- - — Subject to mesne incumbrances. | 
—-RAJAHN KISHENDATT RAM v. RaJAH MUMTAZ 


Alt K#tAN, No. 2320, ante. 
2439. ——— ——- ——.|--Werst LONDON Com- 
MERCIAL BANK ?. RELIANCE PERMANENT BUILDING 


Society, No. 2477, post. 


mtgor. :—Held: this did not bind the trustee not a ae, eee, 
to sell unless he could so pay off the first mtge., LE in i set Ue ag ANU UL 
& a sale subject to the first mtge. was valid.— | ante. 


pe ec ee eaNnpEEdnennemn name dunenmememnans 





PART XII. SECT. 2, SUB-SECT. 9. 
c. Mortgagor purchasing at sale 


did not cut out, but onuared to the 
benefit of, V., the 





CREED (1804), 2 Sch. & Lef, 214.— 
second mitgoe.--- | IR. 
2435 i. ——— On behalf of mortgagor.) 


under first mortyage.) — V., having 
mortgaged certain lands to G., subse- 
quently sold his equity of redemption 
in a portion of the lands to B., from 
whom he took a mtge., which he as- 
signed to pitf. G. subsequently suld 
the whole of the lands, under a power 
of sale in his mtge., & B. became the 
purchaser :—/ield: B.'s purchase under 
the power of sale in the first mtge. 


J.—VOL. XXXV. 


Box v. BRIDGMAN (1875), 6 P. H. 234. 
—— CAN. 


PART XHL SECE SUB-SECT. 10. 


24341. Trusice of surplus proceeds. )\-— 
As trustee shall have nothing out of 
the trust fund, so mtgee. shall have 
nothing out of the mtgee. fund, but 
his principal & interest.—GUBBINS fr. 


-—-Where a mntgee., who had sold under 
the power in the mtge., paid over the 
surplus on the order of J., the apparent 
owner of the equity of redemption :— 
Held: even if the deed under which 
J. claimed was voldable, nevertheless 
the intgee. was entitled to act on her 
order.~-HARPER v. CULBERT (1883), 5 
QO. Ki. 152.--—CAN. 


LL 
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Sect, 2.—Sale: Sub-sect. 10, A. & B. (a), (b) & (c).] 
2441, —— .|—In 1868, after the death of 
the mtgor. intestate & without next of kin, the 
mtgee. sold the mtged. property under the power of 
sale contained in the decd. The balance of the 
proceeds of sale, after payment of the mtge. debt, 
was retained by B.. who had acted as solr. for both 
parties in effecting the mtge., & for the mtgee. in 
thesale. The mtge. contained the usual provisions 
for payment of the surplus, if any, of the moneys 
arising from the sale to the mtgor., his heirs & 
assions. Jn 1877 the mtgee. died. In 1881 B. 
died, no claim having ever been made on him for 
the balance of the proceeds of sale by any one 
representing the mtgor. In the administration of 
B.’s estate, a claim was made for this balance by 
the legal personal representative of the mtgee. :— 
Held: B. having received these surplus proceeds 
of sale as the fiduciary agent of the mtgee., who 
was himself a trustee for the mtgor., Stat. Limita- 
tions did not apply, & the claim must be allowed. 
—Re Bet, LAKE v. BEI. (1886), 34 Ch. D. 462 ; 

56 L. J. Ch. 307; 55 L. T. 757; 35 W. R. 212. 

Annotation :—Refd. Soar «. Ashwell, [1893] 2 Q. B. 390. 
2442. On behalf of subsequent incum- 

brancers.|—RAJAH KISHENDATT RAM v. RAJAH 

Mumtaz All KHAN, No. 2320, ante. 

2443. ——— Whether express trustee.}— LOCKING 
v. PARKER, No. 2814, post. 

2444, ——- —--— Where express trust mortgage 
deed.|—(1) Where under an ordinary power of sale 
in a mtge. there is an express trust of the moneys 
to be received by the mtgee., that is not a trust 
which the mtgor. can enforce at all, except as to 
the surplus. Where a trust is so expressed, he 
may say the mtgee. is a trustee for me of the 
surplus (KAY, J.). 

' (2) Where there was no trust expressed either in 
writing or verbally of the proceeds of sale, no trust 
can possibly arise until it is shown there is a surplus, 
& then I should be disposed to hold that there is 
sufficient fiduciary relation between the mtgor. & 
mtgee., to make the mtgee. constructively a 
trustee of the surplus, in case it is shown there is a 
surplus (Kay, J.). 

(3) Upon the balance, if any, Berridge [mtgec.] 
is to be charged 4 per cent. interest (Kay, J.).—- 
BANNER v. BERRIDGE (1881), 18 Ch. D. 254; 50 
L. J. Ch. 630; 44 L. T. 680; 29 W. R. 844; 4 
Asp. M. L. C. 420. 

Annotations :—.As to (2) Refd. The Benwell Tower (1895), 72 
a T. 664. Generally, Refd. Dooby v. Watson (1888), 39 
Ch. D. 178; Firth v. Slingsby (1888), 53 L. T. 481; 
Rochefoucauld », Boustead, [1897] 1 Ch. 196. Mentd. 
Soar vw. Ashwell, [1893] 2 Q. B. 390; Price v. Phillips 
(1894), 13 K.191; Friend v. Young, [1897] 2 Ch. 421; 
Kessisoglu v. Balli (1903), 47 Sol. Jo. 738. 

2445. Sale under statutory power. |— 
A first mtgee. who has sold the mtged. property 
under his statutory power of sale is under a 
statutory obligation by virtue of Conveyancing & 
Law of Property Act, 1881 (c. 41), ss. 21 (3), 22, 
to hand the surplus proceeds remaining after his 
claim as first mtgee. has been satisfied to the 
second mtgee. or other the person entitled to the 
mtged. property & authorised to give a receipt 
for the proceeds of sale thereof. He is not entitled 
to retain the surplus proceeds & assert on behalf 
of a third mtgee. or the mtgor. a right to be paid 
the whole surplus after payment to the second 


2442 i. On behalf of subsequent 
incumbrancers.|—Mtgee. who has sold 
under his power of sale is trustee in 
equity for subsequent incumbrancers 
of any surplus in his hands after his 
claim is satisfied.—Morris v. FENNELL 
Cae I.) (1914), 14 K. L. R. 263.— 




















d. Mortgage 


agent. 
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by principal — Er- 
oneration of surety.J}—Deft. gave his 
bond in £1,000 as security for 

The agent misapplied a larger 
sum than this, but gave a mtge. to 
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mtgee. of the principal moneys owing on the second 
mtge. & six years’ arrears of interest only.— 
Re THOMSON’S MORTGAGE TRUSTS, THOMSON v., 
Bruty, [1920] 1 Ch. 508; 89 L. J. Ch. 2138; 123 
L. T. 188 ; 64 Sol. Jo. 375. 

2446. When constructive trust arises—Existence 
of surplus must be shown.|—-BANNER v. BERRIDGE, 
No. 2444, ante. 


B. Rights of Mortgagee. 
(a) In General. 


2447. Priority of payment—Sale under special 
Act — Express provision for priority — Effect of 
general saving clause.|—-Act of Parliament for sale 
of S.’s estate, & that the moneys arising by sale 
should be first applied to pay off the mtges., & 
afterwards for payment of statutes, judgments, & 
recognisances, with a saving to all but the right of 
the heirs of S. Decreed that subsequent mtges. 
shall be paid before precedent statutes.—WARD v. 
CECIL (1715), 2 Vern. 711; 23 E. R. 1068, L. C. 


Annotations :-—Refd. Mitford v. Elliott (1817), 8 Taunt. 1. 
Mentd. Riddell v. White (1794), 1 Anst. 281; Dawson v. 
Paver (1847), 5 Hare, 415. 


2448. Over subsequent Crown debt.|— 
An agreement on borrowing, by recital in a bond, 
money, on the part: of the borrower, that certain 
real property, freehold & leaschold, should stand 
pledged for repayment of it, & a delivery of the 
title deeds, amounting in equity to a mtge., or 
right to a mtge., creates a lien binding as against 
the prerogative lien of the Crown in respect of a 
debt accruing due to the King subsequently ; & 
the equitable mtgees. are entitled to be first paid 
their principal & interest out of the produce of the 
sale of the premises, the property of the Crown 
debtor, seized under an extent in chief. Where 
part of the property so equitably pledged was 
leasehold, renewable by the lessee, & the equitable 
mtgee. had procured a renewal of the lease in the 
name of the lessee, the Crown debtor, by surrender- 
ing the original lease & taking a new one of the 
same premises after the Crown debt had accrued— 
such new lease, & the premises leased thereby, held 
to be subject to the equitable lien on the old lease, 
& the lien to be preferable to the demand on 
the part of the Crown against the Crown debtor in 
respect of priority of satisfaction out of the proceeds 
of the sale.—FEcToR v. PHILpoTT & A.-G. (1823), 

2 Price, 197; 147 I. R. 697, Ex. Ch. 

2449. —-— Effect of general lien—Particular 
appropriation.|—-A merchant deposited with his 
broker bills of lading for cotton to arrive per 
Sultan, as a security for a bill of exchange drawn 
by the merchant, & accepted by the broker. The 
broker made various other advances on a general 
account to the merchant, but without any parti- 
cular security; &, subsequently, the merchant 
arranged with the broker, for his acceptance of 
another bill drawn by the merchant, & as a security 
deposited bills of lading for other cotton to arrive 
by the same ship; the bill of exchange being 
expressed to be drawn “‘ against cotton per Sultan.” 
Both the bills of exchange were discounted by a 
third party, to whom the merchant gave a memo- 
randum giving him the same security on the cotton 
as he had before given to the broker. The 
merchant & broker both stopped payment, & the 
bills were not met at maturity. Upon a bill filed 





pitfs. of lands, which were sold under 
an order in chancery, & the proceeds 
applied towards payment of the sum 
due, leaving a balance larger than the 
amount of doft.’s bond :—Held: pltfs. 
were entitled to apply the proceeds of 
the sale of the mtged. lands in reduc- 
tion of the gencral balance, & not in 


ltfs.’ 
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by the discounters & holders of the bills of 
exchange :—Held: there having been a particula 
appropriation of the cotton for that purpose, the 
proceeds of the cotton must be first applied in 
discharging the bills of exchange, to secure which 
they had been deposited, the particular appropria- 
tion taking priority over any general lien which 
might exist over the security deposited.—INMAN 
v. CLARE (1858), John, 769; 32 L. T. O. S. 353 
; J sore S. ay pe EH. R. 629. 
nnotations -—held. Re Francis & Hooper, Ex p. London « 
Westminster Bank (1860), 3 L. T. 484; Frith v. Forbes 
(1862), 31 L. J. Ch. 792: Re Streatfeild, Laurence & 
Mortimore, x p. Cunliffe (1862), 6 L. T. 695 : Re Barned’: 
Banking Co., Ez p. Stephens (1868), 3 Ch. App. 753 
Re Leggatt, Re Gledstanes, Ez p. Dewhurst, (1873), 8 Ch 
App. 965 ; Re Yglesias, Ez p. Gomez (1875), 10 Ch. App. 
639; Re Suse, Hr p. Dever (1884), 13 Q. B. D. 766: 
Brown, Shipley v. Kough (1885), 29 Ch. D. 848. Mentd 
Ke Strachan, Ez p. Cooke (1876), 4 Ch. D. 123; Spartal 
v, Crédit Lyonnais (1885), 2 T. L. R. 178. 


(6) As to Unsecured Debts. 

2450. Right to retain surplus—In satisfaction of 
unsecured debt — After death of mortgagor.|— 
The mtgees. of a policy of assurance, mortgaged to 
them by deceased testator to secure a sum of 
money, received after testator’s death, under the 
policy, a sum excecding the amount due to them 
for principal & interest in respect of the mtged. 
debt. They were also creditors of testator for 
other debts not secured :—Held: they were 
entitled to retain the balance in their hands in 
discharge of their unsecured debts.—Re HAsEL 
FOOT’S ESTATE, CIIAUNTLER’S CLAIM (1872), L. R. 
13 Eq. 827; 41 L. J. Ch. 286; 26L. T. 146. 
Annotations :—Apld. Ie General Provident Assce., Mr p. 

National Bank (1872), L. R. 14 Kq. 507.  Distd. Pile v. 

Pile (1875), 23 W. R. 440. Dbtd. Talbot v. Frere (1878), 9 

h. D. 568; Re Gregson, Christison v. Bolam (1887), 36 
Ch. TD), 223. 

2451, ——— ——— Not in preference to other 
creditors.|— Where a mtgor. dics insolvent, & the 
mtgee. then realises his security &, after paying 
himself the mtge. debt out of the proceeds, has a 
surplus in his hands, he cannot retain that surplus 
in payment of a simple contract debt due to him 
from the mtgor., & so give himself a preference 
over the other creditors, but must hand it over to 
the mtgor.’s legal personal representative as part 
of his estate; the mtgee. being merely in the 
position of a trustee of the surplus for the estate ; 
& if the mtgee. in such a case happens to be the 
exor. of the mtgor., still he cannot, under an 
exor.’s general right of retainer or preference, 
retain the surplus in payment of the simple 
contract debt, to the prejudice of a creditor of a 
higher degree, whether the debt is due to himself 
individually or to a partnership of which he 
happens to be a member. 

A., having mortgaged certain life policies to 
B. & (., a firm of solrs., to secure a bill of costs, 
died insolvent. B. & C. then received the policy 
moneys, & after paying themselves their mtge. 
debt thereout, had a surplus remaining in their 
hands. A.’s widow & extrix. then filed a bill 
against B. & C. for accounts & payment of the 
surplus, & a decree was made directing the usual 
mtgor. & mtgee. accounts against B. & C., under 





exoneration of deft.’s bond.—COMMER- 


—A uitge. sale under power yielded 
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which a balance was found due from them as 
mtgees. After the decree A.’s extrix. died, having 
appointed B. her exor., & the action was revived 
against B. & C. by substituting a judgment creditor 
of A. as pltf. A summons by B. & C. to be allowed 
to retain the balance in payment of a simple 
contract debt due to them from A. was refused, 

with costs.—TALBOT v. FRERE (1878), 9 Ch. D. 

568; 27 W. R. 148. 

Annotations :—Folld. Re Gregson, Christison v. Bolam 
(1887), 36 Ch. D. 223. Consd. Re Thorne, [1914] 2 Ch.’ 
488. Refd. Roxburghe v. Cox (1881), 17 Ch. D. 520; 
Re Gedney, Smith v. Grummitt, (1908] 1 Ch. 804. Mentd. 
Re Hankey, Cunliffe Smith v. Hankey, {1899} 1 Ch. 541; 
Re Sutherland, Michell v. Bubna, (1914] 2 Ch. 720. 

2452. Mortgage to bank.}] — A co. 
deposited title deeds with a bank ‘‘ as collateral 
security for bills under discount.’’ At the time 
the co. was wound up they were indebted to the 
bank in respect of other bills than those actually 
discounted for them, & the securities realised more 
than was sufficient to cover the latter bills :—-Held : 
the co. could effect a mtge. by deposit of deeds 
without complying with the formalities required 
by their articles of association upon the execution 
of mtge. deeds; the bankers were not in the posi- 
tion of officers of the co., who were bound to see 
that the required formalities were complied with, 
& the bank was entitled to hold the balance of the 
proceeds upon the sale of the securities, to meet the 
whole amount due to them by the co.—Re GENERAL 
PROVIDENT ASSURANCE Co., Hau p. NATIONAL 
BANK (1872), L. R. 14 Eq. 507; 41 L. J. Ch. 823 ; 
27 L. T. 483; 20 W. R. 989. 

Annotations :—Distd. Pile v. Pile (1875), 23 W. R. 440. 
Dbtd. Fle Gregson, Christison v. Bolum (1887), 36 Ch. D. 
ita manta. Re General South American Co. (1876), 2 

Mortgagee as executor of mortgagor.|— 

See Execurors, Vol. XXIV., pp. 724, 725, Nos. 

7524-7527. 

Bankers.| —- See BANKERS, Vol. III., 


pp. 287-290, Nos. 889-904. 








(c) Payment into Court. 


See Law of Property Act, 1925 (c. 20), s. 50, 
&, generally, TRusTs & TRUSTEES. 

2453. When payment in may be made—Absence 
of release by co-mortgagor— Interest transferred to 
other mortgagor—With power to give receipts.|— 
‘Trustees, who had, without sufficient reason, paid 

trust fund into ct. under Trustee Helief Act, were 
ordered to pay the costs of a petition for its pay- 
ment to the party entitled. A. & B., being each 
entitled to one-fifth of a reversionary fund, 
nortgaged their shares with a power of sale. B. 
was a mere surety for A., & A. afterwards assigned 
his share to B. for his indemnity, with a power to 
sell & to give receipts for the share & the produce 
of the sale. The mtgees. sold the reversionary 
interest & refused to pay the surplus to B. without 
ihe concurrence & release of A. & they paid the 
‘und into ct. under Trustee Relief Act :—Held: 
ihis was improper & they were ordered to pay the 

‘osts of a petition to get the money out of ct.— 
~  FRoLIGNo’s MORTGAGE (1863), 32 Beav. 131; 
5 E.R. 51. 


be struck out of the sult.—BoYNE , 
ROBINSON (1904), 25 C. L. TI. 75; 3 


CIAL BANK OF MIDLAND DISTRICT vt. 
MUIRHEAD (1854), 4 C. P. 434.—CAN. 
e. Mortgagee only chargeable with 
chase-money actually  received.}— 
BANK OF UPPER CANADA tT. WALLACE 
(1869), 16 Gr. 280.—CAN. 


PART XIII. oe a asicaca 10,— 
. (6). 
ft. When payment in may be made.) 


a surplus of $320.29, out of which 
the mtgee. applied to pay into ct. 
$2416.89, being the amount of a judg- 
ment against the mtgor., which the 
judgment creditor sought by suit to 
have paid out of the surplus as 
against the owner of the equity of 
redemption in the mtge. :—Held: on 
the mtgee. paying into ct. the whole 
surplus, less the costs of his appear- 
ance & application, his name should 


N. B. Kq. Kep. 57.—CAN. 


F. .}—Semble : if, after reagon- 
able inquiry a intgee. is unable to as- 
certain the amount due to the subse- 
quent incumbrancers, or if some doubt- 
ful question arises, he is justified in 
& the money into ct.—Re J. I. 
JASE THRESHING & MACHINE Co. Mort- 
GAUE SALE (1911), 19 W.L.R.701; 1 


LL 2 
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Sect. 2.—Sale: Sub-sect. 10, B. (c), C., D. & E.] 


2454. When payment in may be ordered—Not 
when money not in hands of mortgagee—Though 
improperly paid away.|—Upon an interlocutory 
motion by pltfs., second mtgees., that defts., the 
first mtgee. & his solr., should be ordered to pay 
into ct. the balance of the proceeds of sale of the 
mtged. property, which the solr. admitted that he 
had received for his client, after deducting what 
was due in respeet of the first mtge., the solr. 
claimed to retain also the amount of payments 
which he had made to the exors. of the mtgor. :— 
Held: though those payments were improper, 
yet, as the amount of them was not in the hands of 
defts., they could not be ordered to pay it into ct. 
upon an interlocutory motion, & they were ordered 
to pay only the balance of the sale moneys after 
deducting that amount & the amount due on the 
first mtge.—CROMPTON & EVANS’ UNION BANK v. 
BurRTON, [1895] 2 Ch. 711; 64 L. J. Ch. 811; 73 
L. T. 181; 44 W. R. 60; 13 R. 792. 

2455. Effect of improper payment in—Liability 
for costs of application for payment out.| — Re 
FoLiGNo’s MORTGAGE, No. 2453, ante. 

2456. Right of mortgagee to payment out— 
Debt, interest & costs—Without order for account.| 
—A mtgee. sold under a power, & paid the money 
into ct. Ona petition to have his debt, interest, & 
costs paid to him out of the fund :—Held: he was 
entitled to such an order without an account being 
er ene v. KING (1866), 14 W. R. 


C. Rights of Mortgagor ae Persons Claiming under 
im. 


2457. Right to recover surplus.|—An account 
directed for all moneys received on the sale of stock 
pledged, notwithstanding the day of redemption 
was past ; it not appearing that deft. had sufficient 
stock at the day.—HARRISsON v. HART (1726), 1 
Com. 393; 2 Eq. Cas. Abr. 6; 92 E. R. 1126. 

2458. ——— Where absolute assignment—-Subse- 
quent acknowledgment by mortgagee.) — Pltf. 
assigned his ship to deft. as a security for the 
repayment of money; but on the register it 
appeared to be an absolute assignment. Deft. 
sold the ship, & told pltf. that he had received the 
purchase-money, & would account with him for the 
balance of the proceeds of the sale. In an action 
upon the money counts :—Held: pltf. was entitled 
to recover this balance, the acknowledgment being 
sufficient to support the action.—PROUTING v. 
HAMMOND (1819), 8 Taunt. 688 ; 129 EB. R. 552. 


Annotations :—Mentd. Davenport v. Whitmore (1836), 2 
ida & Cr. 177; Armstrong v. Armstrong (1855), 21 Beav. 


2459, —— Effect of abandonment. |—-Where 
a mtgor. had executed an agreement to deliver up 
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possession of the mtged. property, & to release all 
his interest to the mtgee., & the agreement was not 
acted upon for twelve years, when the property was 
sold :—Held : under the circumstances the mtgor. 
was entitled to the surplus of the purchase-money. 
—RUSHBROOK v. LAWRENCE (1869), 5 Ch. App. 3; 
39 L. J. Ch. 93; 21 L. T. 477; 18 W. BR. 101, L. C. 

2460. Who may recover surplus—Sale after 
death of mortgagor—Devisee of mortgaged pre- 
mises.|—An action for money had & received will 
lie at the suit of the devisee of mtged. premises 
against the mtgee., to recover the overplus of the 
proceeds of a sale by the mtgee. under a power in 
the mtge. deed, such sale taking place after the 
death of the mtgor.—HARDEY v. FELTON (1850), 14 
L. T. O. S. 346. 

——.|—See Equity, Vol. XX., p. 365, 
Nos. 1023-1026. 

2461. Sale before death of mortgagor— 
Administrator—Amount paid into court but not 
claimed.|—-A mtgee., in pursuance of the power in 
his mtge. deed, sold the real estate comprised 
therein, & paid the surplus moneys into ct. to the 
credit of the mtgor. The moneys were not claimed 
by the mtgor. during her lifetime :—Held: the 
administrator of the mtgor. was entitled to have 
the fund in ct. paid out, although the application 
was opposed by the heir-at-law, of the mtgor., 
upon the ground that the mtgor. at the time of 
executing the mtge., was not of sound mind & 
that an action of ejectment had been brought by 
the heir-at-law against the purchaser of the mtged. 
property.—Re SMITH’s MORTGAGE ACCOUNT (1861), 
7 Jur. N.S. 903 ; 9 W. KR. 799. 

——.|—See Equiry, Vol. XX., pp. 364, 
365, Nos. 1020-1022. 

2 Persons claiming under voluntary 

HstaTE, No. 














settlement.! — Re 
1672, ante. 
Mortgage of shares in company.|—See Com- 
PANIES, Vol. IX., pp. 413, 414, Nos. 2665-2669. 
Mortgage to building society.|—-See BUILDING 
SociETIgEs, Vol. VII., pp. 479, 480, Nos. 151, 152. 
Whether interest in land within Real Property 
Limitation Act, 1833 (c. 27), s. 1.]—See LimitTa- 
TION OF ACTIONS, Vol. XXXII., p. 429, No. 1035. 
Application of Statute of Limitations.| — See 
LIMITATION OF ACTIONS, Vol. XXXII., p. 477, 
No. 1400. 


D. Rights of Puisne Mortgagees. 

See Law of Property Act, 1925 (c. 20), s. 105. 

2463. Right against first mortgagee only.|/— 
A public co. was formed to erect certain works, & 
borrowed money for the purpose, giving mtges. to 
secure repayment, with interest. By several 
statutes the Exchequer Loan Comrs. were autho- 
rised to advance money to assist in completing 
public works, & to take mtges. on the works, 


W ALHAMPTON 








W. W. RR. 129; 4 Sask. L. R. 374.— 
CAN. 


h. -—Where a mtgee. who 
has sold land under a power of sale 
has a surplus in bis hands an order 
should not be made permitting the 
intgee. to pay the money into ct. & 
discharging him from liability in re- 
spect thereto, the payment into ct. 
may be made without an order.— 
Ete CUDMORE & LAW UNION & Rock 
INSURANCE Co., (1918) 2 W. W. BR. | & 
862; 11 Sask. L. RK. 221.—CAN. 


PART XIII. pel as SUB-SECT. 10. 








385; 3 Al 





34; 





_ Kk. Who may recover surplus—Erzecu- 
tion creditor.) — HARVEY v. MONEIL 
(1888), 12 P. R. 362.—CAN. 


-—Re BoksTaL (1896), 


nr 
4 





17 P. R. 201.— CAN. 
m. ——.}—EDMONTON MORT- 
GAGE Co. v. Gross (1911), 18 W.L. Rh. 
: ta. L. R. 500.—CAN. 


-] — Re FERGUSON & 
HILL, PURSE v. arcs 


O. W. KR. 6: 4 
10 D. L. R. 855.—CAN. 


oO. : 
& LAND TITLES AcT, Re LAW UNION 
Rock INSURANCE Co., LTD 

CUDMORE MORTGAGE 
2 W. W. R. 400.—CA 


p. —— Wife.J—SMITH v. WAMBOLT 
(1907), 2 E. L. R. 271.— CAN. 

. Purchase-money 
stalments.}—Where the power of sale 
in a mtge. authorises 
or on terms, & the mtgee. sells on 


terms by which the payment of the 
purchase-moncy is spread over a 
number of years, the mtgee. is not 
bound to credit the mtgor. with the 
whole of the purchase-money as re- 
ceived on the day of the sale, but only 
with the instalments as they are 
received. —- IRVING v. COMMERCIAL 
BANKING Co. OF SYDNEY (1898), 19 

5 W.W.N. 


(1913), 24 
N. 1339; 


i N. Ss. WwW. Kq. 545 14 N. Ss. 
}~-Re TRUSTEE ACT 182.--AUS. 
r. Claim against surplus — What 


e & 

(Sask.), [1919] | court may entertain.J—A division ct. 
N. has jurisdiction to entertain a claim 
for less than $100 made by a mtgor. 
upon the surplus proceeds of a mtge. 
sale which realised less than $400. 
Such a claim is an equitable cause of 
action for money had & received.— 
Re LEGARIE v. CANADA LOAN & BANK- 
ING Co. (1886), il P. R. 512.—CAN. 


paid in in- 


a sale for cash 
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& on the tolls, profits, etc., of such works, & 
priority was given to mtges. given to the Comrs. 
over mtges. made to private individuals, except 
bond fide creditors who at the time of the advances 
by the Comrs. were entitled to repayment. 1 & 2 
Will. 4, c. 26, gave the Comrs., in case of default 
of payment, power to enter & sell. 5 & 6 Vict. 
c. 9, enacted that the property sold by the Comrs. 
should be held freed & discharged from all claim 
& demand of the mtgors. or of persons claiming 
under them, in all respects, as if they were fore- 
closed, ‘‘ provided that nothing herein contained 
shall prejudice the rights”’ of any creditors “in 
respect of any surplus”’ arising on the sale :— 
Held: under these statutes the Comrs. had a 
legal right to enter & sell; after their claim for 
interest had been satisfied, the surplus was liable 
for the interest due to the other creditors; but 
this liability could be enforced against the Comrs. 
only, & not against the purchasers. 

When a mtgce. sells under a power, that sale 
defeats the rights of all subsequent incumbrancers, 
whose remedy then is only against the money in 
the hands of the vendors (LORD CRANWoORTH, C.). 
—SouTH HASTERN Ry. Co. (DIRECTORS, ETC.) v. 
JORTIN (1857), 6 H. L. Cas. 425; 27 L. J. Ch. 145 
31 L. T. O.S. 44; 22 J. P. 306; 4 Jur. N.S. 467; 
10 E. R. 1860, Ll. L. 3 revg. S. C. sub nom. JORTIN 
v. SOUTH-EASTERN Ry. Co. (1854), 6 De G. M. & G. 
270, L. JJ. 
ainnotations :—Mentd. Re Burdett, Aur p. Byrne (1888), 20 

Q. B. D. 310; Davis v. Petrie (1905), 93 L. T. 511. 

2464. ——- When first mortgagee has notice— 
What constitutes notice-—-Knowledge of solicitor 
acting for all parties.|—THORNE v. HEARD & 
MARSH, No. 2060, ante. 

2465. Right to surplus proceeds of sale.|—W., 
being entitled in reversion to one-eighth of a sum 
of £8,000 bequeathed to trustces, assigned it by 
way of mtge. to G., with power to give receipts 
in the name of W., or otherwise, with a proviso 
for redemption. On the death of the tenant for 
life of the fund, J., to whom the mtge. had been 
transferred, claimed to receive from the trustees 
£1,000, the whole amount of the share, the sum 
due on the mtge. being only about £400. The 
trustees of the will, who had received notice of 
subsequent incumbrances, expressed themselves 
willing to pay to J. what was duc on his mtge., but 
declined to pay over to him the whole share. J. 
took out an originating summons to compel pay- 
ment :—Held: the trustces were not bound to 
pay over the whole share to J. & the summons 
must be dismissed.—Re BELL, JEFFERY v. SAYLES, 
[1896] 1 Ch. 1; 65 L. J. Ch. 188; 73 L. T. 391 ; 
44 W. BR. 99; 40 Sol. Jo. 50, C. A. 

Annotations :—Folld. Hockey vr. Western, [1898] 1 Ch. 350. 
Expld. Re Lioyd, Llovd rv. Lloyd, (1903) 1 Ch. 385. 
2466. After allowance for value of im- 

provements.]—The present value of improvements 

due to expenditure by a tenant in common in fee 
of one half, & tenant for life of the other half, of : 
real estate, not exceeding the expenditure, allowed 

in distributing the surplus proceeds of sale by a ' 
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2465i. Right to surplus proceeds of 
sale.J—OCEAN ACCIDENT & GUARANTEE 
CoRPN., LTp. & HEWITT v. COLLUM & 
ARCHDALL, [1913} 1 I. It. 328.—IR. 

2465 ii. .-—A mintgee.’s action in 
Ireland for sale of the mtged. pro- 
perty & distribution of the prucecds 
enures like an ad istration action t. 
for the benefit of all incunibrances on 
the lands.—HARPUR tv. BUCHANAN, 
(1919] 1 I. R. 1.—IR. 

2465 iii. ——.}—ln a suit to enforce 








jl Jur. N.S. 
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paramount mtgee. among the persons entitled 
to the equity of redemption.—Re Cooxk’s Morr- 
GAGE, LAWLEDGE v. TYNDALL, [1896] 1 Ch. 928 ; 
65 L. J. Ch. 654; 74 L. T. 652; 44 W. R. 646. 


Annotations :—Consd. Re Coulson’s Trusts, Prichard v. 
Coulson (1907), 97 L. T. 754. Refd. Hill v. Hickin, {1897] 
2 Ch. 579; Kenrick v. Mountsteven (1899), 48 W. R. 141. 
Mentd. Williams v. Williams (1899), 81 L. T. 163. 


2467. .|—A member of a land society mort- 
gaged his share in the society to pltf., another 
member of the same society, by a deed to which the 
powers conferred by the Conveyancing & Law of 
Property Act, 1881 (c. 41), Part IV., were incident. 
The mtgor. died intestate, & there was no legal 
personal representative of his estate. A sum of 
money having become due to the mtgor.’s estate 
from the society, pltf., relying upon his power to 
give a receipt under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 22 (1), claimed to 
have the whole amount paid to him as mtgee. 
The trustees, however, not being furnished with 
an account & having reason to believe it question- 
able how much was due on the mtge. offered to 
pay pltf. s0 much of the money as upon taking an 
account should be found due to him, but declined 
to pay him without such an account. In an action 
by pltf. to recover the money from the trustees :— 
Held: the trustees were entitled to act as they 
had done; &, upon their undertaking to pay the 
money into court under Trustee Act, 1893 (c. 53), 
the action was dismissed.—HOCKEY v. WESTERN, 
[1898] 1 Ch. 350; 67 L. J. Ch. 166; 78 1. T. 1; 
roa W. RR. 312; 147. L. BR. 201; 42 Sol. Jo. 282, 

= as 

See, also, No. 2320, ante, No. 2477, post. 

2468. Right to costs—Subsequent incumbrancers 
—Petition for payment out of balance by second 
mortgagee—Fund in court not sufficient to satisfy 
second mortgagee.|— ical estate subject to several 
incumbrances was sold by the first incumbrancer 
under a power of sale in his mtge. deed, & the 
surplus purchase-money was paid into ct. under 
Trustees’ Relief Act. The second incumbrancer, 
whose debt was greater than the fund in ct., 
presented a petition stating the other incum- 
brances & praying for payment of the fund to 
himself. This petition was served on the other 
incumbrancers, with a notice by the solr. of 
petitioner to each incumbrancer that, if he ap- 
peared on the petition the payment of his costs 
out of the fund would be resisted :—Held: the 
incumbrancers so served who appeared at the 
hearing of the petition were not entitled to their 
costs out of the fund.—RoBERTs v. BALL (1855), 
3 Sm. & G. 168; 3 Eq. Rep. 682; 24 L. J. Ch. 
471; 25L. T. 0. 8S. 139; 65 EB. R. 6103 sub nom. 
ROBERTS v. BALL, Re BALL’Ss MORTGAGE TRUSTs, 
585. 

Sale by mortgagor with concurrence of first 





- mortgagee.|—-See Sub-sect. 11, post. 


E. Rights of Judgment Creditors. 


2469. Creditor of mortgagee—Right to priority.) 
—In a suit by a judgment creditor against his 


payment of a mtge. security, if the | much more than_ sufficient to pay 
intgor. consents to a 
immediate sale, it is not necessary 
that subsequent incumbrancers should 
give their consent thereto ; their right 
only being to be paid out of the sur- 
plus after satisfaction of the pltf.’s 
claim.— HAMILTON TOWNSHIP 
VENAON (1877), 25 Gr. 198.—CA 


&: deposit paid to procure 
sale.}—In a foreclosure suit the official 
assignee of an insolvent deft. paid 
$150 into ct. to procure a sale. 
proceeds derived from the sale were 


pltf.’s claim in ful), but were insuffi- 
the subsequent incum- 
brancers :—Held;: the deposit should 
be applied in reduction of the second 
mtgee.’s claim.—GZoWsKI v. BEATY 
(1879), 8 P. Kk. 146.—CAN. 

a. Whether a money demand. }— 
Qu.: whether the claiin of a second 
utgec. for the surplus proceeds of the 
sale after satisfaction of the prior 
intge. is a purely money demand.— 
GREEN v. HAMILTON PROVIDENT LOAN 
Co. (1881), 31 Cc. P. 574.—CAN. 


decree for an 
cient to pa 





v. STE- 
N. 


The 
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Sect. 2.—Sale: Sub-sect. 10, E.; 
& 13.] 


debtor, to give effect to a charge, under 1 & 2 

Vict. c. 110, on the interest of the debtor in an 

estate of which he was mtgee., which was vested 

in trustees for sale to satisfy incumbrances & pay 
the surplus to the mtgor., a sale of the estates was 
directed, &, the purchase-money proving in- 
sufficient to satisfy the charges thereon :—Held: 
pltf. was entitled to be paid his debt & costs in 
priority to the costs of the mtgor. or mtgee. of the 
estate, or any other of defts., except the trustces 

for sale.-—CLARE v. Woop (1844), 4 Hare, 81; 67 

ki. R. 569. 

{nnotations :—Apld. Macrac v. Ellerton (1858), 27 lL. J. Ch. 
777. Refd. Watts v. Porter (1854), 23 L. T. O. 8. 228. 
2470. Creditor of mortgagor—Right to surplus.] 

—H. had received from L. money advanced on 

the security of bills of exchange. In Oct. 1843, he 

wanted a further advance, which L., after inquiring 
into the value of his real estate, consented to make, 
on condition that three months’ bills should be 
given for the amount, usurious interest included, 
& that a warrant of attorney to confess judgment, 
which L. should be at liberty to enter up imme- 
diately, should also be executed. All this was 
done, & judgment was entered up on the following 
day, & the judgment registered. The bills given 
in Oct. 1843 were not paid when they became due 
in Jan. 1844, & others were then substituted for 
them. These last were also dishonoured. A sale 
of H.’s estate took place, under a mtge., executed 
to a prior creditor, who received more than would 
satisfy his claim:—Held: L. was entitled to 
maintain a bill against him to pay over so much of 

the surplus in his hands as would satisfy L.’s 

judgment.—LANE v. HorLock (1856), 5 H. L. Cas. 

580; 25 1. J. Ch. 258; 2 Jur. N.S. 289; 4 W. R. 

aoe ; 10 B. R. 1028, H. L.3 reveg. (1853), 1 Drew. 

Annotations :—Mentd. Bates v. Brothors (1854), 2 Sm. & G. 
509; Fussell », Daniel (1854), 10 Kxch. 581; Hughes 1, 
iumiey (1854), 4 EK. & B. 274; James ». Rice (1854), 
Kay, 231; Thomas v. Cooper (1854), 2 Eq. Rep. 1185; 
Rew v. Lane (1856), 28 L. T. O. S. 184; Bond ». Bell 
(1857), 4 Drew. 157; Croft v. Lumley (1858), 6 H. lu. Cas. 
672; Shaw v. Neale (1858), 6 H. L. Cas. 581; Boughton 
v. Jervis (1861), 3 Giff. 144. 

2471. —— Right to injunction against 
mortgagee.]— A judgment creditor, who had issued 
execution upon his judgment, which was entered 
up after the passing of Judgments Act, 1864 
(c. 112), filed his bill against: prior mtgees. with 
power of sale, & the mtgor., who was the judgment 
debtor, for redemption or foreclosure, & for an 
injunction to restrain the mtgees. from paying to 
the mtgor. the surplus of the proceeds of the 
mtged. estate which might remain after paying 
the mtge.money. The ct., upon an interlocutory 
application, granted an injunction to the above 
effect ; & upon the hearing of the cause made a 
decree for redemption against the mtgees., & for 
redemption or foreclosure against the mtgor.— 
THORNTON v. Fincuy (1865), 4 Giff. 515; 34 
L. J. Ch. 466; 66 BE. R. 810. 
malt ee lst :—Consd. Hatton ». Haywood (1874), 9 Ch. App. 

2765. 


sub-sects. 11, 12 








Refd. Anglo-Italian Bank v. Davies (1878), 9 Ch. D. 


2472, —-— ——~.|—In Jan. 1894, a husband 
mortgaged his property to secure £225 & interest. 
In Mar. 1896 his wife mortgaged her property to 
the same mtgee. to secure £275 & interest. In 








PART XIII. SECT. 2, SUB-SECT. 10. b. 


2470 i. Creditor of morlgagor—Right to 
surplus.}—ROND v. HUTCHINSON (1878 iP 


lt. E. D. 443.—CAN. iu his own nance. 


Trustee - 

who was trustee for his sister, M., 

invested money belonging to M. on 

titge., taking & registering the mtge. 
The Draper’ 

been sold under order of fore 


MorTGAGE. 


Aug. 1896, the husband & wife joined in a mtge. 
to the same mtgee. to secure £500 & interest & 
entered into a joint & several covenant with the 
mtgee. for the repayment of that sum. By the 
same deed the husband as to his property & the 
wife as to the property mtged. by her in Mar. 
1896, charged those properties with the repayment 
of the £500; & the wife mortgaged certain other 
property to secure the sum of £500 & also the 
sums of £225 & £275 owing on the prior mtges. 
In Jan. 1899 judgment creditors of the husband 
obtained equitable execution against him, & took 
from the mtgee. a transfer of all his mtges., having 
been informed that the wife joined in the mtge. of 
Aug. 1896 only as surety for her husband. The 
husband’s property was sold for £375, which was 
paid to the judgment creditors as transferees of 
the mtge. of Jan. 1894 in repayment of the amount 
due thereon; & they claimed to retain the balance 
amounting to £130 towards satisfaction of their 
judgment debt against the husband. The wife 
took out a summons for the determination of the 
question whether the balance ought not to be 
applied in reduction of the debt of £500 secured 
by the mtge. of Aug. 1896, which was prior in 
date to the judgment debt. It was proved that 
the wife joined in that mtge. only ag surety for her 
husband :—Held: the balance must be applied 
in reduction of the £500 secured by the mtge. of 
Aug. 1896, for which the husband's property was 
primarily liable.—-D1xon v. STEEL, [1901] 2 Ch. 
602; 70 L. J. Ch. 704; 85 L. T. 404; 50 W. R. 


132. 
- Under garnishee order.|—Sce ExEcu- 
TION, Vol. XXI., p. 623, No. 2097. 
Bills of sale.|—See Bitis or SALE, Vol. VII., 
p. 128, Nos. 729, 730. 


SuB-sECT. 11.—SALE By MORTGAGOR WITH 
CONCURRENCE OF MORTGAGEE. 

2473. Sale in administration action—Right of 
mortgagee to principal, interest & costs.|—Credi- 
tor’s bill was filed by a mtgec., who was also a 
simple contract creditor of testator in the cause, 
& in the course of the suit the mtged. estate was 
sold, with the concurrence of the mtgec., & the 
purchase-monecy paid into ct. :—Held: notwith- 
standing the nature of the suit, & that the mtgec. 
had proved his debt before the master, he was 
entitled to have the whole of the proceeds of the 
mtged. estate applied, in the first instance, in 
payment of his principal debt & interest, before 
the payment of the costs of the suit.—ALLEN v. 
ALDRIDGE (1842), 6 Jur. 159, 183. 

.]|—See EXECUTORS, Vol. XXIV., pp. 
842, 843, No. 8764. 

2474. Deposit paid to solicitor or agent of mort- 
gagor—Loss by insolvency of agent—-How loss 
borne as between mortgagee & purchaser.|— ROWE 
v. May, No. 2256, ante. 

2475. How loss borne as between 
mortgagee & mortgagor.|—(1) A first mtgee. join- 
ing in a sale by a subsequent mtgee., executing 
conveyances & signing receipts for the purchase- 
money of lands in mtge. :—Held : not accountable, 
either to the mtgor. or to the subsequent mtgee. 
in respect of deposits, which, pursuant to the 
conditions of sale, the purchasers had paid to the 
solr., & with which the solr. had absconded. 
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sale, & the proceeds paid into ct. :— 
Held: pitf., the substituted trustee 
for M., was entitled to the proceeds as 
against the judgment creditors of D. 
—OXLKY v. CULTON (1899), 32 N. 8. KR. 
256.—CAN. 


mortgagor.] — D., 


having 
osure & 
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_ (2) Semble: under such circumstances, it is 
immaterial whether the solr. acted in the trans- 
action as agent also for the first mtgee.—BARROW 
v. WHITE (1862), 2 John & H. 580; 70 E. BR. 1190. 

2476. How loss borne as between 
mortgagee & subsequent incumbrancer.|—_Barrow 
v. WHITE, No. 2475, ante. 

2477. Right of second mortgagee to surplus 
purchase-money.|—A mtgor. of a leasehold house, 
with the concurrence of the first mtgees.. who 
had a notice of a second equitable mtge., sold the 
property. Upon completion, the balance of the 
purchase-money, after payment of the first mtgecs., 
was handed to the mtgor. In an action by the 
second mtgees. against the mtgor., who did not 
appear, & the first mtgees.:—Held: the first 
mtgees. were liable to make good to pltfs. the 
amount of their sccurity to the extent of the 
balance of the purchase-money. 

If he exercises his power of sale as mtgee., 
whether under the terms of the mtge. deed or by 
statute, he is answerable for the money he receives 
if he pays it to the wrong person, that is to say, if 
he passes over the second mtgee., & pays it to the 
mtgor. who has no right to receive it (COTTON, 
L.J.).—Wxst LONDON COMMERCIAL BANK 1. 
RELIANCE PERMANENT BUILDING SOCLETY (1885), 
29 Ch. D. 954; 541. J. Ch. 1081; 53 1, T. 442; 
33 W. RK. 916; 17. L. R. 609, C. A. 


Annotations :—Apld. Corbett. v. National Provident. Institu- 
tion (1900), 17 T. L. R. 5. Mentd. Gordon v. Holland, 
Holland v. Gordon (1913), 82 L. J. P. CG. 81, 








SUB-SECT, 12.—-EFFECT ON EQUITY OF 
EDEMPTION. 

See Law of Property Act, 1925 (c. 20), s. 88 (1). 

2478. Equity destroyed.|—RajAH KISHENDATT 
nee v. RAJAH Mumtaz Aut Kuan, No. 23820, 
arte. 

2479. —-—.]—HENDERSON @. ASTWOOD, AST- 
oe v. COBBOLD, COBBOLD v. ASTWOOD, No. 2306, 
ante. 


SUB-SECT. 13.—LIABILITY FOR INTEREST AFTER 
SALE. 

2480. Liability of mortgagor-—Leases on sale.| 
Principal & interest secured by bill of sale were 
payable by equal monthly instalments. The 
borrower authorised the lender to sell, & out of 
the proceeds deduct the amount for which she 
was “‘ liable’? :—Held: on sale interest ceased to 
run, & the lender was entitled to retain unpaid 
principal & interest to date only. 

The sale was made by the authority of the mtgor. 
contained in a letter by which she authorised deft. 
to retain a third of the balance for his trouble. ... 
In my view, I ought to apply exactly the same 
principle to a sale under that authority as I should 
apply in case of a sale by the mtgee. under a 
power. .... I hold that from the moment the 
money was received interest ceased to run (COZENS- 
HARDY, J.).—-WEST v. DIpROSsE, [1900] 1 Ch. 337 ; 
69 L. J. Ch. 169; 82 L. T. 20; 64 J. P. 281; 48 
W. R. 389; 44 Sol. Jo. 175; 7 Mans. 152. 

2481. Liability of mortgagee—For interest on 
balance of proceeds—To second mortgagee.|— 
(1) Where upon the realisation of mtged. property 





PART XIII. SECT. 2, SUB-SECT. 12. 
2478 i. Kquity destroyed.|}—CLUTE v. 
MACAULAY (1854), 4 Gr. 410.—CAN. 


2478 ii. ——.]—Aftersale proceedings 
regularly taken by a mitgec. of land 


under Keal Property Act, 1902, 5s. 108—- 
112, whereby the property is sold to a 
bond fide purchaser who makes the 
first payment called for by the terms 
of the sale & binds himself to com- 
plete the purchase, it is too late for 
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the first mtgee. receives & retains more money 
than is sufficient to satisfy his claim under his 
mtge., the ct. will order him to pay to the second 
mtgee. simple interest upon the surplus moneys 
so retained by him, unless there are circumstances 
in the particular case before the ct. which render 
such an order unjust. 

(2) The fact that the second mtgee. has wilfully 
abstained for four years from taking proceedings 
to enforce his claim to the surplus moneys retained 
by the first mtgee. is not a circumstance upon 
which the ct. will deprive him of interest.—ELEY 
v. READ (1897), 76 L. T. 39, C. A.3 on appeal, 
sub nom. READ v. ELEY (1899), 80 L. T. 369, H. L. 
«innotation :—.48 to (1) Apld. Heath v. Chinn (1908), 98 

L. T. 855. 

2482. —--— Rate of interest—4 per cent.|— 
BANNER v. BERRIDGE, No. 2444, ante. 

2483. ——— —— ——.]—A mitge. of real 
estate was made under the sanction of the ct. by 
the trustees of a will. The mtge. was transferred 
to deft., who sold under his power of sale & received 
the purchase-money. There being no existing 
trustees of the will, deft., after paying himself 
his debt & costs, retained the balance of purchase- 
money. An action by one of the beneficiaries 
under the will was brought against him for 
accounts, in the course of which he admitted a 
balance due from him of £600, which he paid into 
ct. On the taking of the accounts it appeared 
that there was a further sum due of £591. Upon 
further consideration, the question arose from 
what date deft. was chargeable with interest on 
this sum :—-Held: the mtgee. must be charged 
with interest from the time of completion of the 
sale on the balance of purchase-mnoncy received, & 
could have no costs allowed him of taking the 
accounts. 

Deft., Jones, is liable to pay interest at 4 per 
cent. upon the money remaining in his hands after 
he had paid himself his debt & costs. That 
alount is now known, & he must be charged with 
interest upon it from the date of the completion 
of the sale (Kay, J.).—CHARLES v. JONES (1887), 

‘Ch. D. 544; 561. J. Ch. 745; S561. T. 848 3 35 
W. KR. 645. 

Annotations :-—Consd. Heath v. Chinn (1908), 98 1. T. 855 ; 
Williams ». Jones (1911), 55 Sol. Jo. 500; Ze Thorne, 
(1914] 2 Ch. 438. Refd. Thorne ». Heard, [1894] 1 Ch. 
599; Eley v. Road (1897), 76 LL. TT. 39. 

2484. ——--- From what date payable—Date 
of sale.|—CHARLES v. JONES, No. 2483, ante. 

2485. ———_ —-— Effect of delay—-Disputes be- 
tween incumbrancers.|—A first mtgec. having sold 
the mtged. property under a power of sale, gave 
notice to the subsequent mtgees. that he was 
ready to pay over the balance, ufter satisfying his 
own mtge. The second mtgee. required that the 
money should not be parted with until certain 
lisputes between the incumbrancers should have 
been settled. The money was thereupon paid by 
he first mtgee. into his bankers, & was allowed to 
remain unproductive for several years :—Ield ;: 
he first mtgee. could not, under the circumstances, 
»% charged with interest upon the money.— 
MATHISON v. CLARK (1855), 25 L. J. Ch. 293 26 
L. T. 0. S. 68; 4 W.R. 30. 

Annotation :-—Retd. Thorne v. Heard, (1894) 1 Ch. 599. 
2486. Forbearance of second 

mortgage to enforce claim.|—ELEY v. ReEApD, No. 

2481, ante. 

















the mtgor. to apply for redemption 
even if the purchaser has made default 
in strict compliance with his agree- 
ment.—SALTMAN v¥. McCoLL (1910), 19 
Man. L. R. 456.—CAN. 
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Sect. 2.—Sale: Sub-sect. 13. Sect. 3: Sub-sect. 1, 
A., B. & C. (a), (b), (c) & (d).] 


Application of Statute of Limitations.) — See 
LIMITATION OF ACTIONS, Vol. XXXII., pp. 422- 
424, Nos. 990, 993, 1006-1008. 


Sect. 3.—APPOINTMENT OF RECEIVER. 
SuB-SECT. 1.—By THE CouURT. 
A. When Appointed. 

Sce Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), 8.45; & generally, RECEIVERS. 

2487. Security in jeopardy.) — First mtgec. 
having got possession by means of informal 
judgment, ct. will not restrain proceedings by 
mtgor. to restore possession, though mtgor. had 
disclaimed in foreclosure suit; no receiver ap- 
pointed, only appointed when the inheritance is 
in jeopardy.—STEVENS v. LorD (1838), 2 Jur. 92. 

2488. .|}—An agreement was entered into 
by A. for the sale of an estate to B., to be completed 
& the purchase-money paid on or before the 
expiration of five years, & in the meantime interest 
on the purchase-money was to be paid half yearly 
by the purchaser; the vendor reserved a right of 
avoiding the contract in case the interest should 
be in arrear for twenty-one days. 

To enable B. to pay the interest then in arrear, 
C. advanced a sum of money on mtge. of B.’s 
interest in the property, & the vendor afterwards 
verbally agreed with C. to extend the term for 
the payment of the half yearly interest. The 
interest became afterwards in arrear in such a 
way that A., by the original agreement, had a 
right to annul the contract, but he had no such 
right under the varied agreement: A. re-entered 
as for a forfeiture. The ct., on the application 
of C., appointed a receiver over the property.— 
DAWSON v. YATES (1838), 1 Beav. 301; 2 Jur. 
960; 48 E.R. 956. 

2489. ——— Danger of bankruptcy of mortgagor— 
Agreement to execute bill of sale.)—IJmmediate 
appointment of interim receiver of chattels com- 
prised in an agreement to execute a bill of sale 
in a case where there was imminent danger of the 
mtyor.’s bankruptcy.—- TAYLOR v. ECKERSLEY 
(1876), 2 Ch. D. 302; 45 L. J. Ch. 527; 34 1, T. 
637; 24 W. R. 450; 2 Char. Pr. Cas. 84, C. A. 
Annotations :—Retd. Minter r. Kent, Sussex & General Land 

nee (1895), 72 L. T. 1863; Shears v. Jones, [1922] 2 Ch. 





2490. ——— Wasting property.|—REAL & PER- 
SONAL ADVANCE Co. v. M‘'CARTHY & SMITH, No. 
2497, post. 

.|—See COMPANIES, Vol. X., pp. 798, 794, 
Nos. 4990-4999. 

2491. Interest in arrear.]/—On Sept. 30 a credi- 
tor’s petition to wind up a co. was presented, & 
on Oct. 10 the official receiver was appointed 
provisional liquidator. On Oct. 11 the debenture- 
holders of the co., whose charge extended over all 


PART XIII. SECT. 3, SUB-SECT. 1.—A. DistrRicr, (1924) 
2491 i. Interest in arrear.J—HALeyy. | [1924] 1 W. W. 
HAuirax Strerr Ry. Co. (1893), 25 | 260.—CAN 
N.S. R. (13 R. & G.) 140.—CAN. 
, 2491 ii. ——.])—Re MARTINS ESTATE, 
"3 p. BEWLEY (1884), 13 L. R. Ir. 43.— 





vances made b 
preservation of 


c. Whether within discretion of court.) 
—It ik proper, in the exercise of 
the ct.’s discretion, in an action by a 
mtgee. to enforce his mtge. & on the 
intgee.’s application made before judg- 
Inent, to appoint a receiver to take & 
receive all moneys payable under a 
sale of the land by the mtgor.—- MANU- 
FACTURERS LIFE INSURANCE CO. v. 


Hanson & Forty MILE Municipay | Lat. 521; 


. BR. 809; 20 Alta. L. R. 


d. To keep down 


am 

the estate follow the 
nature of the mtge. security: & if the 
intgee. is not entitled to foreclose 
the mtge. until after the decease of 
mtgor. neither is he entitled 
the life of the mtgor. to a sale of the 
estate for payment of such advances ; 
but if necessary, a receiver will be 
appointed to keep down the interest 
on the mtge. debt & 
BuRROW:S v. MOLLOY (1845), 2 Jo. & 
8 I. Kq. R. 482.—IR. 


MortTGAGE. 


the property of the co., & whose interest was in 
arrear, commenced an action to enforce their 
security ; & on Oct. 14 a receiver was appointed 
on their application, with power to manage the 
business until the winding-up petition was disposed 
of. On Oct. 25 a winding-up order was made, 
& the official receiver was continued as provisional 
liquidator. On Oct. 28 leave was given to pltfs. 
to go on with their action; & on the same day 
the receiver was continued, with power to manage 
the business. On Nov. 24, on the application of 
pltfs., leave was given to discontinue the business. 
The liquidator thereupon applied to discharge the 
receiver, & the judge considering that, as the 
business was discontinued, the reason for his 
appointment had ccased, discharged him. It 
appeared that there was no uncalled capital, & 
that the assets of the co. were not enough to pay 
the debentures :—Held: the order discharging 
the receiver must be reversed, for the debenture- 
holders, whose interest was in arrear, had a right 
to a receiver, which right was not taken away by 
the winding up, & the receiver ought not to be 
displaced without some strong reason for doing 
so.— STRONG v. CARLYLE Press, [1893] 1 Ch. 268 ; 
62 L. J. Ch. 541; 68 L. T. 396; 41 W. R. 404; 
9 T. L. R. 185; 37 Sol. Jo. 116; 2 R. 283, C. A. 


Annotation :—Refd. British Linen Co. v. South American 
& Mexican Co., [1894] 1 Ch. 108. 
.J—See COMPANIES, Vol. X., p. 793, No. 4989. 
2492. With view to sale.j—1 think it has been 
settled that the ct. will never appoint a person 
receiver & manager except with a view to a sale 
(CozENS-HARDY, M.R.).—Re NEWDIGATE COL- 
LIERY, Lrp., NEWDEGATE v. THE Co., [1912] 1 Ch. 
468; 811.7. Ch. 285; 106 L. T. 133; 28 T. i. R. 
207; 19 Mans. 155, C. A. . 
Annotations -—Consd. Re Thames Ironworks Shipbuilding 
ry Enginecring Co., Farrer v. The Co, (1912), 106 L. T. 


74. Expld. Re Great Cobar, Beeson v. The Co., [1915] 1 
Ch. 682. 


2493. Undertaking in suspended animation— 
Mortgage by limited company.|—In an action by 
mtgees. against mtgors., the latter being a limited 
co. which was in a state of suspended animation, 
the ct. held that in the circumstances a recelver 
must be appointcd.—HiGGINSON v. GERMAN 
ATHENZUM, Lp. (1916), 32 T. L. R. 277. 


B. Who may be Appointed. 


See, generally, RECEIVERS. 

2494. Mortgagee—cColonial estate—Not without 
special provision in mortgage.}|—Cox v. CHAMP- 
NEYS, No. 2560, post. 

2495. Mortgagee in possession—Without salary 
or security.] — Re PRYTHERCH, PRYTHERCH Uv. 
WILLIAMS, No. 2508, post. 


C. On Whose Application Appointed. 
(a) In General. 


See, generally, RECEIVERS. 
2496. Legal & equitable mortgagee—Different 
parts of same property.|—-Under the power given 


D. L. R. 692; | PART XIII. SECT. 3, SUB-SECT. 1.—B 


e. Sheriff.}—The jurisdiction of the 
ct. was exercised on behalf of an 
execution creditor by way of equitable 
execution, to make the sheriff receiver 
of the moneys secured by a mtge. of 
land in his county, held by the execu- 
tion debtor, who was resident out of 
the Province.—PARENT v. LORTIE, 7 
Cc. L. T. Oce. N. 195.—-CAN. 


PART XIII. oe a SUB-SECT. 1.— 
e a e 


f. Whether judgment creditor of mort- 
gagor.] —- A judgment creditor of a 
mtgor. upon covenants in the mtge. 
cannot obtain a receivership order to 


interest. }—Ad” 
tgec. for the 


during 


advances.— 


‘Part XIII.—Remepres or MorrTcaGEs. 


by Jud. Act, 1873 (c. 66), s. 25 (8), to appoint a 
receiver in all cases in which it shall appear just 
& convenient, the order made on interlocutory 
application for the appointment of a receiver was 
extended to the whole property comprised in 
pltf.’s security, as to part of which he was legal 
& as to part equitable mtgee.— PEASE v. FLETCHER 
(1875), 1 Ch. D, 273; 45 L. J. Ch. 265; 33 L. T. 
644; 24 W. R. 158; 1 Char. Pr. Cas. 35. 

2497. Sub-mortgagee—Security insufficient for 
original mortgage — Wasting property.| — Deft. 
brought an action against B. for redemption. 
Pitis. brought the present action against defts. for 
the recovery of the land, which was the subject- 
matter of the redemption action. Pltfs. in the 
present action were then added as defts. in the 
redemption action by pltfs. in that action, who 
obtained an order staying the present action 
until the redemption action should be ready for 
trial. The defence in the present action was that 
pltfs. were only sub-mtgees. Pltfs. in the present 
action moved for a receiver, & that defts., who 
were in occupation of the property, should attorn 
tenants to pltfs. The uncontradicted evidence in 
support of the motion showed that the property 
was wasting, & was an insufficient security for the 
mtge. under which B. was alleged to hold :— 
Held : it was “just & convenient” to appoint a 
receiver within such Act, 1873 (c. 66), s. 25 (8), 
such appointment must be made unless deft. 
within a certain time elected to pay into ct. an 
occupation rent, the amount of which was to be 
settled in chambers.— REAL & PERSONAL ADVANCE 
10. v. M‘CARTHY & SMITH (1879), 40 L. T. 878 ; 27 
W. R. 706. 

Appointment on behalf of puisne mortgagee & 
ned equitable interests.|—See Sub-sect. 1, F., 
post. 

Who may apply for appointment of receiver & 
manager.|—See Sect. 4, sub-sect. 2, post. 


(6) Equitable Mortgagees. 
See Sub-sect. 1, D., post. 


(c) Legal Mortgagee. 

2498. Whether entitled to receiver.| 
v. SEWELL, No. 2545, post. 

2499. -|—The-.doctrine of this ct. is, that it 
will not appoint a receiver on the application of 
those who do not require it. The principle is 
the same with regard to a part mtgee. who has the 
legal estate; if he asks for a receiver the applica- 
tion will be refused, because he has power to help 
himself by entering upon the estate & giving notice 
to the tenants to pay the rent to him & thus to 
get into possession. A second mtgee., having no 
such remedy. can have a receiver appointed 
(Mains, V.-C.).—SOLLORY v. LEAVER (1869), L. R. 
9 Kg. 22; 89 L. J. Ch. 72; 21 L. T. 453; 18 W. R. 
59 
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Annotations :—Consd. Kelsey v. Kelsey (1874), L. R. 17 Eu. 

495. Mentd. Koper v. Roper (1876), 3 Ch. D. 714. 

2500. -) — Re PRYTHERCH, PRYTHERCH Vt, 
WILLIAMS, No. 2508, post. 

2501. Tenants numerous—Rents difficult 
to collect.|—A mtgee. having the legal estate is not 
entitled to a receiver appointed by the ct., although 
the tenants may be numerous, & the rents difficult 
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to collect.—STURCH v. YOUNG (1842), 5 Beav. 557 3 
12 L. J. Ch. 56; 49 BE. R. 694. . 

2502. —— Estate of surety—Principal’s estate 
primarily liable.|—Receiver granted under special 
circumstances, at the instance of a first mtgee. 
having the legal estate. 

A., together with B. as his surety, mortgaged 
their respective estates for A.’s debt; but it was 
provided that recourse should not be had to B.’s 
estate‘ unless A.’s estate should prove insufficient. 
In a suit for foreclosure, B. insisted that the 
insufficiency of A.’s estate had not been shown. 
The ct. granted a receiver over B.’s estate, although 
the legal estate was vested in the mtgee.—ACKLAND 
v. GRAVENER (1862), 31 Beav. 482 ; 54 BE. R. 1225 ; 
sub nom. ACLAND v. GRAVENER, 1 New Rep. 119 ; 
32 L. J. Ch. 474. 

25038. ——— Equitable mortgagee as to part.|— 
PEASE v. FLETCHER, No. 2496, ante. 

- Mortgage of tolls.|—See Sub-sect. 1, E. (d), 
ost. 

2504. ——— Effect of Judicature Act, 1878 (c. 66), 
s. 25 (8).|—-Under above sub-scct. the ct. may & 
does grant receivers when it never could have done 
so before. Thus, for instance, it has power to 
grant a receiver under that sect. when a pltf. has 
himself the power of obtaining possession at law 
(CorTron, 1..J.).—ANGLO-ITALIAN BANK v. DAVIES 
(1878), 9 Ch. D. 275; 47 L. J. Ch. 833; 39 L. T. 
244; 27W.R.38,C. A. 


Annotations :—Consd. Re Watkins, Ir p. Evans (137), 13 
Ch. D. 252. Apld. Re Pope (1886), 17 Q. B. D. 743 efd. 


Bryant v. Bull, Bull v. Bryant (1878), 10 Ch. D. 153; 
Oliver v. Lowthor (1880), 42 L. T. 473; Smith v. Cowell 
(1880), 6 Q. B.D. 75; Westhead v. Riley (1883). 25 Ch. D. 
413; Re Whiteley, Whiteley pv. Loaroyd (1887), 56 L. T. 
846; Holmes v. Millage, [1893] 1 Q. B. 551; Cadogan ». 
Lyric Theatre, [1894] 3 Ch. 338; Harris ». Beauchamp, 
[1894] 1 Q. B. 801; Fte Jones (1895), 39 Sol. Jo. 671; 
Tyrrell v. Painton, [1895] 1 Q. B. 202; a honieeon ». Gil, 
[1903] 1 K. B. 760; RR. vw. Selfe, (1908) 2 K. B..121; 
Ashburton v». Nocton, [1915] 1 Ch. 274. Mentd. Re 
Peace & Waller (1883), 24 Ch. D. 405; Re Poarce, Official 
Receiver v. Pearce (1918), 120 L. T. 334. 
2505. —— .|—Since the passing of that Act 
[Jud. Act, 1873 (c. 66)], it has been a usual practice 
for the Ch. Div. to grant a receiver at the instance 
of the legal mtgee. just as it formerly did at the 
instance of an equitable mtgee. Because although 
a legal mtgec. has power to take possession, & 
can do so without the assistance of a Ct. of Equity 
yet there are obvious conveniences in granting a 
receiver so as to prevent a mtgee. from being in the 
very unpleasant position of a mtgee. in posession 
(Cotton, L.J.).—Re POPE (18868), 17 Q. B. D.,748 ; 
55 L. J. Q. B. 522; 55 L. T. 369; 34 W. KR. 693 ; 
2T. Ll. BR. 826, C. A. 
Annotations :—Apld. Re Whiteley, Whiteley »v. Learoyd 
(1887), 56 L. T. 846. Refd. Blackman wv. Fysh, [1892] 
3 Ch. 209; Cadogan ». Lyric Theatro, [1894] 3 Ch. 338. 
Mentd. Ashburton v. Nocton, [1915] 1 Ch. 274. 
See, now, Supreme Court of Judicature (Con- 


solidation) Act, 1925 (c. 49), s. 45. 





(d) Mortgagee in Possession. 


2506. Right to appointment.|—A legal mtgee. 
being in possession of the mtged. property, applied 
to the ct. for the appointment of a receiver :— 
Held: although the mtgee. might, under the Con- 
veyancing Act, 1881 (c. 41), appoint a receiver 
without coming to the ct., it was more desirable, 
where an action was pending, that the appointment 


enforce payment by the purchaser of ; : a -1.— BURGH (Alta.), (1925) 3 W. W. R. 505 
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on behalf of himself & all other A receiver of severed crops on mtged. (1824), 1 Hog. 92.—IR. 
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Sect. 3.—Appointment of receiver: Sub-sect. 1, C. 
(d), & D. (a) & (6) 4. & ti.) 


should be made by the ct. under Jud. Act, 1873 
(c. 66).—TILLETT v. Nixon (1883), 25 Ch. D. 238 ; 
53 L. J. Ch. 199; 49 L. T. 598; 32 W. R. 226. 

Annotation s—Consd. Anchor Trust Co. v. Bell, [1926] Ch. 


2507. ——-.]—Under Jud. Act, 1873 (c. 66), 
8. 25 (8), mtgee. in possession is entitled to the 
appointment of a receiver, notwithstanding that he 
has been paid all his interest & costs out of rents 
received by him while in possession, & that he 
has surplus rents in his hands. MASON v. WESTOBY 
(1886), 32 Ch. D. 206; 55 L. J. Ch. 507; 54 L. T. 
526; 34 W. R. 498. 

Annotation :—Consd, Re Prytherch, Prythorch v. Williams 

(1889), 42 Ch. D. 590, 

2508. -J]—(1) A receiver may be appointed 
at the instance of a legal mtgee. but he has no 
absolute right to a receiver. 

(2) A mtgee. who has once taken possession of 
the mtged. property cannot relinquish possession 
at his pleasure ; having once assumed the 
responsibilities attaching to a mtgec. in possession, 
he cannot at his own pleasure get rid of them & as 
a general rule the ct. will not by appointing a 
receiver assist him to so so. 

I do not see how a man who is himself in 
possession can have a right to have a receiver 
appointed to assist him in the performance of his 
duty. ... I can see no reason why a mtgce., 
who hes voluntarily remained in possession so 
long, should say at the last moment that he will 
give up possession, & put the mtgors. to the 
expense of a _ receivership (NorTH, J.).—He 
PRYTHERCH, PRYTHERCH v. WILLIAMS (1889), 42 
ts a Ai 59 L. J. Ch. 79; 61 L. T. 799; 38 


Annotation :— As to (2 : I ‘o, v. Bell, 
[1926] Ch. 805. (2) Consd. Anchor Trust Uo. v. Bell 





D. Appointment on behalf of Equitable Mortgagec. 
(a) In General. 

Appointment of receiver by way of equitable 
ee ere EXECUTION, Vol. XXI., pp. 664 
et seq. 

2509. General rule.|—'The grantor of an annuity, 
secured by an equitable charge on certain lands 
which are subject to a prior charge, goes to reside 
abroad, but, by his agent, continues in the 
receipt of the rents & profits: the ct., on the 
application of the annuitant, will appoint a receiver, 
though the grantor has not appeared to the suit. 

Now it is the unquestioned rule of equity, that 
an equitable incumbrancer, who will take 
possession, may have a receiver; care being taken 
_ at the same time, that the order for the receiver 
shall not prevent any, who have a better title to 
the possession, from ousting him, if they please 
(Lorp ELDON, C.).—TANFIELD v. IRVINE (1826), 
2 Russ. 149; 38 BH. R. 292, L. ©. 

«~tnnotations :-—Consd. Shaw v. Shore (1835), 5 L. J. Ch. 79. 
Pees anes ie at aa 4 L. 7 Che 80; Meaden e. 
New iten. 404, are, 620; Caddick v. Cook (1863), 1. 

pee ——.]—SoLLory v. LEAVER, No. 2499, 
2511. Equitable charge & judgment—Execution 

impossible.|— Receiver, in default of payment into 

ct., on an equitable charge & a judgment, but 
execution prevented by the circumstances of the 











—— 


PART XIII. wast “5 a SUB-SECT, 1.— 
- (a). 

2509 i. General rule.}-—An equitable | titer alia, 
mtgee. is entitled to the ap Gintmonit 
of a receiver if (1) he makes out a 
prima facie case of an equitable mtgo., 





& (2) proves that a large sum of inoney 
is due thereon, & (3) brings action for, 
the enforcement of the 
seourity.— UNION BANK OF CANADA 1%, 
KNGEN (Sask.), [1917] 2 W. W. R. 
395.—CAN. 
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title. The right not affected by a subsequent 
variation of circumstances; & established over 
the whole estate, though of great value compared 
with the debt; as a reasonable part may be 
tendered as security, or the debt may be paid into 
ct.—CURLING v. TOWNSHEND (Marquis) (1816), 
19 Ves. 628; 34 B. BR. 649, L. C. 

Annotations :-—Consd. Free v. Hinde (1827), 2Sim.7. Mentd. 

Greenwood v. Atkinson (1830), 4 Sim. 54. 

2512. Agreement for mortgage.|—-SHAKEL vv. 
MARLBOROUGH (DUKE) (1819), 4 Madd. 463; 56 
E. R. 776. 

2518. Mortgage by deposit of deeds.|— Receiver 
of rents of mtged. premises was appointed before 
answer, upon bill by equitable mtgee., the title 
deeds being deposited as a collateral security for 
the payment of an accommodation bill.—ABERDEEN 
v. CHITTY (1839), 3 Y. &C. Ex. 379; 8L. J. Ex. Hq. 
30; 160 HK. R. 749. 

2514. -]—In a suit to establish an alleged 
equitable mtge. by deposit of deeds, if the ct. is 
satisfied as to the deposit, it will for the purposes 
of a motion for a receiver by pltf. assume the 
probability that such deposit was made for an 
advance of money, & that pltf. may be entitled to 
some relief at the hearing, & make an order for 
a receiver.—BobDGER v. BoDGER (2) (1862), 11 
W. R. 160. 

2515. Prior incumbrancer with express power.}— 
The ct. will, on the hearing of an incumbrancer’s 
suit, appoint a receiver, although the first incum- 
brancer has, by his deed, a power to appoint one.— 
BorD v. TOLLEMACHE (1862), 1 New Rep. 177; 
7L. T, 526. 

2516. Substitution of new receiver-—At reduced 
cra v. COULTHURST, [1868] W. N. 
305. 

2517. After bankruptcy of mortgagor.|]—S. 
having created an equitable mtge. in favour of 
pitis. of his share in the assets of a partnership, 
subsequently became bkpt. To a bill filed by 
pltfs. against the trustee in S.’s bkpcy., praying 
for the appointment of a receiver of the property, 
subject to the mtge. & that deft. might be 
restrained from obtaining possession thcreof, 
demurrer for want of jurisdiction overruled.— 
SOULTHURST v. SMITH (1873), 29 L. T. 714, L. C. 
& L. JJ. 

.{nnotation :—Refd. Jenney v. Bell (1876), 2 Ch. D. 547. 

2518. Wasting property—Insuflicient security:]—- 
REAL & PERSONAL ADVANCE Co. v. M‘CARTHY & 
SmitH, No. 2497, ante. 

Appointment on behalf of debenture-holders. |— 
See COMPANIES, Vol. X., pp. 793 et seg. 





(b) Prior Mortgagee Not in Possession. 
i. Appointment subject to Prior Mortgage. 

2519. General rule.|—When a mtgee. is not in 
possession the ct, will, upon application of creditors, 
appoint a receiver of the mtged. premises, but 
without prejudice to the right of the mtgec. to 
obtain possession. BRYAN v. CORMICK (1788), 1 
Cox, Eq. Cas. 422; 29 EH. R. 1231, L. C. 

2520. .|—A. having charged his estates by 
mtges. & other incumbrances to a very large 
amount, appointed B. to be his steward or receiver 
of all his estates with verbal directions to pay the 
interest to the mtgees., & to pay over the surplus 
of the, rents to himself. On the making a fifth 
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PART XIII. SECT. 3, SUB-SECT. 1.— 
D. (b) i. 


g. Whether appointment made—If 
opposed by ad incumbrancers. }-- 
RUNDELL . ELLESLEY (MARQUIS) 
(1825), 3 Mol. 116.—IR. 








Part XIII.—Remepies oF MORTGAGEE. 


mtge. A. by deed appointed B. receiver of the 
estates comprised in that mtge. in trust to keep 
down the interest of that mtge. & to pay over the 
residue of the rents to himself. A. afterwards 
granted several annuities, which he charged on 
all the mtged. premises, & demised the same to a 
trustee for securing the said annuties in manner 
therein mentioned & subject thereto to permit A. 
to receive the surplus for his own benefit. At the 
time of granting these annuities A. represented 
the estates to be free from all incumbrances. On 
a bill filed by the annuitants against A. & B., 
without making any of the prior incumbrancers 
parties, the ct. will restrain B. from paying over 
any part of the rents to A. & will appoint a receiver, 
without prejudice to the prior mtgees. taking 
possession.— DALMER v. DASHWOOD (1793), 2 
Cox, Eq. Cas. 378; 30 E. R. 174. 

2521. -|—The ct. will on motion appoint a 
receiver for an cquitable creditor, or a person 
having an equitable estate, without prejudice to 
persons who have prior estates; in this sense 
without prejudice to persons having prior legal 
estates, that it will not prevent their proceeding 
to obtain possession, if they think proper; & 
with regard to persons having prior equitable 
estates, the ct. takes care in appointing a re- 
ceiver not to disturb prior equities & for that 
purpose directs inquirers to determine priorities 
among equitable incumbrancers ; permitting legal 
creditors to act against the estates at law, & 
settling the priorities of equitable creditors (LORD 
KLpON, C.).—DAVIs v. MARLBOROUGH (JUKE) 
(1819), 2 Swan. 108; 2 Wils. Ch. 180; 36 KH. R. 
555, L. C. 

Annotations :—Refd. Paynter v. Carew (1854), Kay, App. 

XXXVI. Mentd. Cooper +. Reilly (1829), 2 Sim. 560; 

Portmore v. Taylor (1831), 4 Sim. 182; King v. Hamlet 


(1835), 9 Bli. N.S. 575; VPelly «1. Wathen (1849), 7 Hare, 
351; Manefleld v. Ogle (1855), 24 L. J. Ch. 450; Bromley 
v. Smith, Boustead v. Bromley, Smith vo. Bromley (1859), 
26 Beav. 644; Webster o. Cooke (1866), 36 L. J. Ch. 753 ; 
O’Rorke v. Bolingbroke (1877), 2 App. Cas. 814; Fry v. 
Lane, fc Fry, Whittet 7. Bush (1888), 40 Ch. D, 312. 





ita —-—.|—BERNEY v. SEWELL, No. 2545, 
post. 

2523. ——-.]—TANFIELD v. IRVINE, No. 2009, 
ante. 

2524. --—.|—Where there are mtgees. in fee 


of estates, the mtges. being created by a tenant 
for life & in remainder in fee, & there are judgment 
creditors of the tenant for life, the ct. will appoint 
a receiver of the rents, but without prejudice to 
the rights of the mtgees. who were not in, & who 
refused to enter into possession of the estates.— 
RuyuopEs v. Mostyn (LORD) (1853), 1 Eq. Rep. 
212; 22L. T. 0. S. 92; 21 L. T. O.S. 150; 17 


Jur. 1007; 1 W. BR. 366. 
stnnolaiion :—Apld. Cadogan v. Lyric Theatro, [1894] 3 Ch. 
338. 


2525. .]—What is the position of a second 
mtgee. of a ship with respect to the freight ? 
He has no legal right to take actual possession, 
& cannot therefore by his own act give himself 
that which is equivalent to possession. But 
as between himself & the mtgor. the equitable 
right of the second mtgee. is the same as the legal 
right of the first mtgee., just as in the case of land, 
if the tirst mtgee. declines to take possession, the 
second mtgee. may obtain a receiver & so have the 
possession & the benefits of the possessory right 
(JamMES, L.J.).—LIVERPOOL MARINE CREDIT Co. 
v. WILSON (1872), 7 Ch. App. 507; 41 LL. J. Ch. 
798; 261. 'T.717; 20 W. R. 665; 1 Asp. M. L. C. 
323, C. A. 

Annotations :—Refd. Keith v. Burrows (1876), 1 C. P. D. 


22. td. Anderson v. Butler’s Wharf Co. (1879), 48 
t Menta: : The Benwell Tower cree): 72L. T. 664; 


L. J. Ch 
shillito v. Biggart, [1903] 1 K. L. 68. 
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2526. ———.|—-When it came to the knowledge of 
the Ct. of Ch. that the property in respect of which 
a@ receiver was to be appointed was subject to a 
prior mtge. the Ct. reserved the rights of the 
mtgees. No case can be produced in which a 
person has ever been committed for enforcing 
such prior rights (Fry, L.J.).—-UNDERHAY v. 
READ (1887), 20 Q. B. D. 209; 57L. J. Q. B. 129 ; 
a T. 457; 36 W. R. 298; 4 T. L. RB. 188,. 
mi ey eka :—Mentd. Towerson v. Jackson, [1891] 2 Q. B. 


2527. .]—A judgment for debt was recovered 
against a theatre co. The theatre was subject to 
a mtge. The co. had no land except the theatre, 
of which they were lessees & were in occupation, 
& they were using it for the ordinary purposes of 
a theatre :—Held: arcceiver ought to be appointed 
of the rents & profits of the co.’s lands by way of 
equitable execution, without prejudice to the 
rights of any prior incumbrancers, & the co. should 
be ordered to deliver up possession of the lands to 
him.—-CADOGAN ¥v. Lykic THEATRE, Lrp., [1894], 
3 Ch. 338; 63 L. J. Ch. 775; 71 L. T. 83; 10 
T. L. R. 596 5 71. 504, C. A. 
etnnotation :-—Refd. Re Poarce, ion p. Official Receiver, The 

Trustee, (1919) 1 K. B. god. 





ii. Recovery of Possession by Prior Morlgagee. 

2528. Right to eject receiver.|—-A second mtgee. 
cannot have a receiver, the mtgor. living. without 
the consent of the first mtgee. because the ct. 
cannot prevent the first mtgee. from bringing an 
ejectment against the receiver, as soon as he is 
appointed.—Putires v. Bata & WELLS (Be.) (1783), 
2 Dick. 608; 21 KL. R. 408, L. C. 
so naade -—Refd. Berney v. Sewell (1820), 1 Jac. & W. 


2529. --——.|—BRooks v. GREATIIED, DAVIS v. 
GREATHED, No. 2538, post. 

2530. Whether leave of court necessary——Reser- 
vation of rights of prior mortgagees.|—-OUNDERUAY 
v. READ, No. 2526, ante. 

2531. .|—A co. issued debentures con- 
stituting a first charge on the whole of their 
undertaking & property, & empowering the holders 
in the event of proceedings for the winding-up of 
the co., to appoint a receiver invested with very 
ample powers of carrying on the co.’s business, & 
managing & disposing of their undertaking & 
property. \ 

An order was made for the winding-up of the 
co., & an official liquidator was appointed. The 
debenture-holders, under their powers, appointed 
a receiver & applied to the ct. that, notwithstand- 
ing the appointment of the liquidator, the receiver 
might be at liberty forthwith to take possession 
of all the co.’s undertaking & property :—Held : 
the ct. ought not to interfere with the right of the 
debenture-holders to a receiver under their deed ; 
& leave was given to the receiver appointed by 
them to take possession, notwithstanding the 
appointment of an official liquidator, but without 
prejudice to any question as to the powers of the 
receiver, other than the power to take possession 
& to sell the property. 

Where property is in possession of an officer of 
the ct. & there are legal or equitable rights in that 
property not vested in the parties to the action 
or the persons who-are before the ct., which 
legal or equitable rights are not the subject of the 
administration then going on, then the ct. requires 
that the person who claims to enforce those rights 
shall apply for leave to enforce them. The right 
may be a right to take possession (Fry, L.J.).—Re 
HENRY PounD, Son & Hurcuins (1889), 42 
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Sect. 8.—Appoiniment of receiver: Sub-sect. 1, D. 
(b) it., i. & wv., & (c) «i, it., itt. &w., & E. 
(a), (0) & (c).J 
Ch. D. 402; 58 L. J. Ch. 792; 62 L. T. 137; 38 
W.R.18; 5 T. L. R. 720; 1 Meg. 363, C. A. 
Annotations :—Expld. & Distd. Re Stubbs, Barney °. 
Stubbs, [1891] 1 Ch. 475. Folld. Strong v. Carlyle Press, 
[1893] 1 Ch. 268. Refd. British Linen Co. r. South 
American & Mexican Co., [1894] 1 Ch. 108. Mentd. Davies 
v. Thomas, [1900] 2 Ch. 462. 
2532. -I—ENGEL v. SOUTH METRO- 
ee BREWING & BOTTLING Co., [1891] W. N. 
] 











2533. Discharge of receiver—Establishment of 
prior title.|—Cestuis que trust under a will instituted 
‘a suit to have the trusts carried into effect & to 
set aside a mtge. of a part of the trust estate made 
by the trustees. By the terms of the mtge. the 
mtgees. were not entitled to take possession except 
upon a prescribed notice. Before this notice had 
been given pltf. had obtained an order for a 
receiver, & also an order to take proceedings with 
respect to a claim adverse to the interests of all 
the parties to the suit. Afterwards a decree was 
made in the suit, establishing the validity of the 
mtge. & directing a sale in which all parties were 
ordered to join. The mtgees. neither consented 
to nor opposed the interlocutory orders being 
made, nor did they at the hearing ask for a dis- 
missal of the bill as against themselves, or oppose 
the insertion of the direction for a sale. They 
afterwards applied to have the receiver discharged 
& to be let into possession, & gave the notice 
gar by the mtge. On their application 

eing refused, they appealed from the refusal, 
& at the same time from so much of the decree 
as rendered\it obligatory on them to concur in the 
sale :—Hel (1) they had not adopted the pro- 
ceedings in the suit, but were entitled to priority 
over the costp of it & of the action, & also to have 
the receiver Gischarged & the decree varied so far 
as it bound Ahem to join in the sale; (2) the ct. 
might diredt possession to be delivered to the 
mtgees.—LANGTON v. LANGTON (1855), 7 De 
G.M. & G./30; 3 Eq. Rep. 394; 24 L. J. Ch. 625 ; 
24L. T. O. S. 204; 1 Jur. N.S. 1078; 3 W. R. 
222; 44 E.R. 12, L. JJ. 


winnotation :—.18 to (1) Refd. Re Pound & Hutchins (1889), 
42 Ch. 1). 402. 








ili, Ascertainment of Priorities. : 

2554. Ascertainment by court—Prior equitable 
estaies.|— DAVIS v. MARLBOROUGH (DUKE), No. 
2521, ante. 

2535. -|—(1) A sequestrator of a living 

in the North Riding of Yorkshire, who had 
registered his security, postponed to a prior incum- 
brancer, by an unregistered deed, & which he 
had notice. 
_ (2) A clergyman, whilst 13 Eliz. c. 20, was not 
in force, granted an annuity, which he charged 
upon his living in London, & covenanted that if 
he exchanged for any other benefice, he would 
charge it with the annuity. Prior to 57 Geo. 3, 
c. 99, he exchanged it for a living in Yorkshire, 
but did not execute any deed, charging the new 
living with the annuity until after the passing of 
57 Geo. 3, c. 49. 

The covenant was held to create a good equit- 
able charge on the new living from the time of the 
exchange ; & in a suit instituted by the annuitant 
against the clergyman, & subsequent sequestrators 
who had notice of the annuity, the ct., at the hear- 








= _. off principal & interest.}—Where it is 
eee Se Doyen SECT. 1. i to be for an owner’s or puisne in- 
. : ; cumbrancer’s benefit, that the principal 

h. Application of—Whether tv pay as well ag interest of tho firs 
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ing, continued a receiver of the rents & profite 

of the living, who had been appointed by an 

interlocutory order.~-METCALFE v. YORK (ARCHBP.) 

(1835), 6 Sim. 224; 4 L. J. Oh. 154; 58 EB. R. 

65, L. C. 

Annotations :—As to (1) Consd. Holroyd v. Marshall (1862), 
10 H. L. Cas. 191 ; Re Lind, Industrials Finance Syndicate 
v. Lind, (1915] 2 Ch. 345. to (2) Refd. Long wv. Storie 
(1849), 3 De G. & Sm. 308. Generally, Refd. Tuckley v. 
Thompson (1860), 1 John. & H. 126; Montagu v. Sand- 
wich (1886), 32 Ch. D. 525; Tailby v. Official Receiver 
(1888), 13 App. Gas. 523. Mentd. Wellesley v. Wellesley 
(1839) My. & Cr. 561; Ludgate v. Channell (1851), 16 
L. T. O. S. 337; ornington v. Keane (1858), 2 De G. 
& J. 292; Re Mirams, [1891] 1Q. B. 594; Western Wagon 

& Property Co. v. West, [1892] 1 Ch. 271. 








2536. Where not admitted.|—-HILEs 
v. MOORE, No. 2555, post. 
2537. Prior charges — Before directing 





receiver to pay specific incumbrances.|—A receiver 
ill not be appointed with directions to pay 
certain incumbrances, till the ct. is satisfied that 
there are no prior charges on the premises.— 
v. CARPENTER (1823), 1 L. J. O. S. Ch. 181. 
2538. Loss of right by first mortgagee—Delay 
in pursuing action.|—A second incumbrancer hav- 
ing obtained the appointment of a receiver & a 
decree for a sale, without making the first incum- 
brancer a party, a petition by the latter for a 
reference to ascertain priorities, & for the receiver 
to keep down the interest, refused on the ground 
that petitioner had commenced a suit for the same 
purpose, & had delayed it; but leave was given 
to bring an ejectment.—BROOKS v. GREATHED, 
DAVIS v. GREATHED (1820), 1 Jac. & W. 176; 
37 E. R. 342. 
Annotations :—Mentd. Empringham v. Short (1844), 3 


Hare, 461; Musadec Mahomed Cazum Sherazee v. 
Meerza Shoostry (1854), 8 Moo. P. C. C. 90. 


iv. Rent in Hands of Receiver. 

2539. Notice to tenants by prior mortgagee—Not 
followed by motion to discharge receiver—Prior 
mortgagee not entitled to rents.|—THOMAS uv. 
BRIGSTOCKE, No. 1418, ante. 

2540. From what date prior mortgagee entitled— 
Date of application for discharge of receiver.|— 
PRESTON v. TUNBRIDGE WELLS OPERA HOUSE, 
LTp., No. 1422, ante. 

2541. Or date of actual discharge. |— 
THOMAS v. BRIGSTOCKE, No. 1418, ante. 

2542. Notwithstanding earlier notice 
to tenants.|—He METROPOLITAN AMALGAMATED 
ESTATES, LTp., FAIRWEATHER Vv. METROPOLITAN 
AMALGAMATED ESTATES, Lrp., No. 1423, ante. 

















(c) Prior Mortgagee in Possession. 
i. In General. 
2543. Mortgagee in possession as tenant-—Can- 
not set up title as mortgagee.|—-ARCHDEACON v. 
BowkEs (1796), 3 Anst. 752; 145 E. R. 1028. 


ii, Sum remaining due. 

2544. Receiver not appointed.|—QUARRELL v. 
BECKFORD, No. 2554, post. 

2545. -]—(1) When a first mtgee. js in 
possession a receiver will not be appointed against 
him, except on his confession that he has been paid 
off, or his refusal to accept what is due to him. 

(3) Mismanagement of the estates, & mis- 
application of the rents, & collusion with the 
mtgor. are not grounds for a motion before answer, 
to take the possession from him. 

(3) When the first mtgee. is not in possession, 





should be paid off by a receiver out 
of rents & profits, the ct. will make an 
order to that effect.—He HENKELL’s 


charge Estate (1889), 23 L. R. Ir. 540.—IR. 
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a receiver may be appointed at the suit of a sub- 
sequent incumbrancer, without prejudice to the 
first mtgee.’s taking possession. 

(4) A mtgee. who has the legal estate cannot 
have a receiver.—BERNEY v. SEWELL (1820), 1 
Jac. & W. 647; 37 B. R. 515. 


Annotation :——Generally, Retd. Hele v. Bexley, Whitfield v. 
Bowyer, Whitfield ». Knight (1855), 20 Beav. 127. 


lil. Grounds for Appointment. 

2546. Mismanagement of property.|—BERNEY 
v. SEWELL, No. 2545, ante. 

2547. ———_.|—RoweE v. Woop, No. 1438, ante. 

2548. Admission that mortgage satisfied.|) — 
BERNEY v. SEWELL, No. 2545, ante. 

2549. -.|—Rowe v. Woop, No. 1438, ante. 

2550. Refusal to accept amount due.]|—BERNEY 
v. SEWELL, No. 2545, ante. 

2551. Misapplication of rents..—BERNEY v. 
SEWELL, No. 2545, ante. 

2552. Collusion with mortgagor.|—-BERNEY v. 
SEWELL, No. 2545, ante. 








iv. How Appointment Resisted. 


2558. Mortgagee in possession must show money 
owing.|—Receiver upon a mtgee. in possession ; 
who cannot ascertain the debt, due to him.— 
CODRINGTON v. PARKER (1810), 16 Ves. 469; 33 
EK. R. 1062, L. C. 

Annotation :—Consd. Hiles v. Moore (1853), 15 Beav. 175. 

2554. Statement on oath.|—Though a 
mtgee. shall not be deprived of possession, while 
anything remains due, where he refused to swear 
that anything was due, a consignee, the estate 
being in the West Indies, was appointed. 

If the mtgee., though he cannot state with 
any great precision, what sum is due to him, 
can say upon his oath, he believes a sum of money 
is due, & his mtge. is not satisfied, the ct. will 
not take the possession from him (LORD ERSKINE, 
C.).—QUARRELL v. BECKFORD (1807), 13 Ves. 377 ; 
33 E. R. 335, L. C. 

Annotations :—Consd. Berney v. Sewell (1820), 1 Jac. & W- 

647; Rowe v. Wood (1822), 2 Jac. & W. 553. 

2555. .]|—Receiver against a mtgee. 
in possession granted after decree, on the applica- 
tion of another mtgee., a co-deft. 

A., the third mtgee., took possession, & then 
bought up the first mtge. Having retained 
possession many years, & received a considerable 
sum, a receiver was appointed against him, on 
the application of the second mtgec., the affidavit 
of A. not satisfactorily showing that anything 
remained due on the first mtge. ; 

Though I have had considerable difficulty in 
this case, I think that the proper mode of applying 
the rule of the ct. is to grant a receiver. The 
reason is this: in the tirst place it is to be observed, 
that in cases of this description, & to avoid com- 
plication, the ct., where the priorities are not 
admitted, sends a reference to the master, to 
ascertain the priorities, in order that it may make 
a decree, enabling the mtgees., according to their 
priorities, to redeem & foreclose each other in 
succession. That, therefore, is an answer to the 
observation, that though a receiver was asked, it 
was refused at the hearing (ROMILLY, M.R.).— 
Hines v. Moore (1852), 15 Beav. 175; 51 E. R. 
503. 

2556. ——— Not examined by court.|— 
Rowe v. Woop, No. 1438, ante. 














525 


E.. In respect of What Property. 

; (a) In General. 

See, generally, RECEIVERS. 

2557. Mortgage of undivided share.|—-In a suit 
for foreclosure & partition by the mtgees. of an 
undivided share in certain property the ct. allowed 
a receiver to be appointed of the undivided share 
which belonged to pltfs.’ mtgor.—FALL v. ELKINS 
(1861), 9 W. R. 861. 

2558. ——— Receiver appointed over whole 
property.|—Receiver may be appointed over the 
whole of a property at the instance of a mtgee. 
of an undivided share.—SUMSION v. CRUTWELL 
(1883), 31 W. R. 399. 

See Law of Property Act, 1925 (c. 20). s. 102. 

Market tolls.|—See Markets, Vol. XXXIII., 
p. 5380, No. 78. 

Appointment of receiver & manager.| — Sce 
Sect. 4, sub-sect. 4, post. 


(6) Property Abroad. 

See CONFLICT OF Laws, Vol. XI., pp. 353, 354, 
Nos. 378-380 ; CoMPANIES, Vol. X., p. 795, Nos. 
5013-5017. 

2559. Colonial estate..— QUARRELL v. BECKFORD, 
No. 2554, ante. 

2560. .|—Mtgee. of a West India estate 
not taking possession, will not be appointed con- 
signee by the ct. unless the mtge. deed contains 
a covenant for that purpose.—Cox v. CHAMPNEYS 
(1822), Jac. 576; 37 E. R. 967. 

Annotations :—Mentd. Henckell v. Daly (1828), 1 Moo. 
P.C. C. 51; Leith v. Irvine (1833), 1 My. & K. 277. 
2561. Contract made in England.|—Motion for 

the appointment of a receiver by D. & co. a Brazi- 

lian firm, one of them at present residing in Eng: 
land, pltfs. in an action seeking for a declaration 
that by virtue of two deeds they were entitled to 

a charge upon the freehold hereditaments & other 

premises situate in Brazil comprised in a deben- 

ture trust deed, & upon the undertaking of defts. 
the B. C. S. F. Ltd. & all its asseta, present & 
future, for securing moneys due; for \an account 
of what was due; for enforcement of\(the charge 
by foreclosure or sale, & for a receiv@r. Defts., 
the A. T. K. were sued as trustees \inder the 
debenture trust deed, & defts. S. & C. aXreceivers 








duly appointed under the same deQd. The 
B. C. S. F. Ltd., the remaining defts. Were an 
English co. having property & business in Brazil : 


—Held: pltfs. were entitled to the appointment 
of a receiver as to so much of the property as was 
clearly within their deeds; & deft.’s motion must 
be dismissed._—DUDER v. AMSTERDAMSCH TRUS- 
TEES KANTOOR, [1902] 2 Ch. 1382; 71 L. J. Oh. 
619; $87 L. T. 22; 50 W. R. 551. 

carina ae :—Mentd. Bank of Africa v. Cohen, [1909] 2 


(c) Rates. 

2562. Poor rate—To be assessed at future time.] 
—A. being entitled to a sum of £300 secured on 
the poor’s rates of the parish of S. in the manner 
required by a private Act of Parliament, received 
the interest up to 1802, but did not make any 
claim or receive any payment from 1802 to 1812: 
in the meantime, in 1810, an Act had been passed, 
repealing the former Act, under which the mone 
had been lent, but providing, that the debts 
liabilities, contracted under the old Act, should be 





PART XIII. SECT. 3, SUB-SECT. 1.—E. (a). 
k. Ratlways.}—GREY v. MANITOBA & NORTH WESTERN Ry. Co. OF CANADA, [1897] A. C. 254, P. C.—CAN. 
PART XIII. SECT. 3, SUB-SECT. 1.—E. (6). 
1. Rates for use of pier.}—-KERRY COUNTY COUNCIL v. TRALEE & FENIT PIER & HARBOUR ComRs., [1921] 1 I. R. 71.—IR. 
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Sect. 3.—Appointment of receiver: Sub-sect. 1, E. 
(c) & (d), F. (a), (b) & (c), G. & H. (a) & (b).] 


paid by the comrs. appointed, & under the autho- 
rities given them by the new Act; & also pro- 
viding, that the comrs. should sue & be sued by 
their clerk. A. filed a bill, praying an account of 
what is due to him for interest on the bond, pay- 
ment of what shall be found due to him, & the 
appointment of a receiver. 

A receiver will not be appointed of rates to be 
assessed by comrs. & collected at a future period. 
—DREWRY v. BARNES (1826), 3 Russ. 94; 5 
L. J. O. 8S. Ch. 47; 88 BE. R. 511. 

Annotations :—Refd. Preston +. Great Yarmouth _Corpn. 


(1872), 7 Ch. App. 657, n. entd. A.-G. ». Pearson 
(reel? Coll. 581; Delarue v. Church (1851), 20 L. J. 


2568. Parish rate— Under special Act.| 
GIBBONS v. FLETCHER (1852), cited in 11 Hare, 
at p. 251; 68 E. R. 1268, L. C. 

2564. ——- ——\.]—The comrs. appointed under 
a local Act were by the Act empowered to raise 
money upon the security of the rates for the pur- 
poses of local improvement. Of the money so 
borrowed the sum of £100 at the least in every 
year was to be repaid to such of the mtgees. as 
should: be selected by ballot. The interest upon 
the mtge. was duly paid, & annual instalments 
were paid in the prescribed manner, though not 
with complete regularity. Pltfs., as mtgees., gave 
notice to\the comrs., requiring them to pay off 
their mt on £800, in six months. The comrs. 
refused to'do so, whereupon pltfs. filed their bill 
to establish their right to be paid off, & for a 
receiver of the rates :—Held: pltfs. had no right 
to have thdir mtge. debt paid off, except under 
the provisions of the Act, & the ct. had no juris- 
diction to appoint a receiver of the rates.— 
PRESTON v. GREAT YARMOUTH CORPN. (1872), 7 
Ch. App. 655); 41 L. J. Ch. 760; 27 L. T. 87; 20 
W. R. 875, L. JJ. 











(d) Tolls. 

2565. Receiver appointed.|—It occurred to me, 
that it had been determined that a mtge. of 
turnpike-tolls is within the statute [9 Geo. 2, 
c. 36]. The mtgee. would have a right to come 
into this ct. to have an account & a receiver 
appointed (LOkD LOUGHBOROUGH, C.).—KNAPP 
iM vere (1798), 4 Ves. 480,n.; 31 EH. R. 221, 


Annotctions :-—Relfd. Crewe v. Edleston (1857), 1 De G. & 
. 93. Mentd. KR. v. Bates (1816), 3 Price, 341; Myers 
v. Perigal (1852), 2 De G. M. & WU. 599; Ion v. Ashton 
(1860), 28 Beav. 379; Chandler v. Howell (1876), 4 Ch. 
D. 651; Attree v. Hawe (1877), 47 L. J. Ch. 157; Re 
Mitchell’s Estate, Mitchell v. Moberly (1877), 6 Ch. D. 
655; Jervis » Lawrence (1882), 22 Ch. D. 202 ; Cavendish 
v. Cavendish (1883), 24 Ch. D 685; Re Christmas, Martin 
». Lacon (1885), 33 Ch. D. 332; Re David, Buckley ». 
Royal National Lifeboat Institution (1889), 43 Ch. D. 
27: Re Pickard, Klmsley v. Mitchell, (1894) 3 Ch. 704. 


2566. -——-.|—-DUMVILLE v. ASHBROOKE (1829), 
3 Russ. 98, n.; 38 E. R. 516. 
2567. —--—-.|-CREWE (LORD) v. EDLESTON, No. 


1352, ante. 
——---.|— See COMPANIES, Vol. X., p. 1189, No. 
8433 ; MARKETs, Vol. XXXIII., p. 530, No. 78. 


I, Position of Tenants and Mortgagor in 
Possession. 
(a) Attornment. 

See, generally, RECEIVERS. 

2568. Remedy in case of refusal—Motion for 
attornment—Party in possession not a party.]— 
Where a receiver is appointed & the person in 
possession refuses to attorn, or to deliver up 
possession, it is not appearing in what right the 


MORTGAGE. 


possession is held, the proper course is to move 
that the person may attorn. It is not necessary 
in the first instance, to make such person & party 
to the suit.—Rzrp v. MIDDLETON (1823), Turn. 
& R. 455; 87 E. RK. 1176, L. C. 

2569. From what date directed—Service of notice 
of motion.}—Moore v. MALYon (1889), 33 Sol. 
Jo. 699. 

2570. Date of order.|—Re BURCHNALL, 
WALKER v. LACEY (1893), 38 Sol. Jo. 59. 

Direction for attornment in order for possession. | 


—See No. 2579, post. 





(b) Occupation Rent. 

Sec, generally, RECEIVERS. 

2571. From what date payable— Date of order 
appointing receiver—d& fixing rent.|—Re BURCH- 
NALL, WALKER v. LACEY (1893), 38 Sol. Jo. 59. 

2572. ——— Date of demand—No express pro= 
vision in order.]—In a foreclosure action against 
a mtgor. who was himself in possession & occupa- 
tion of part of the lands comprised in the mtge. a 
receivership order was made which contained a 
direction that the tenants should attorn & pay 
rents to the receiver, but did not expressly pro- 
vide for the circumstance of the mtgor.’s posses- 
sion & occupation. The receiver demanded an 
occupation rent:—Held: the occupation rent 
payable by the mtgor. ran, not from the date of 
the order appointing the receiver, but from that 
of the demand.—YORKSHIRE BANKING Co. ¥. 
MULLAN (1887), 35 Ch. D. 125; 56 L. J. Ch. 562 ; 
56 L. T. 399; 35 W. BR. 593. 

2578. How fixed — Reference to master. |— 
ReEaL & PERSONAL ADVANCE Co. v. M'CarTHY & 
Smitu, No. 2497, ante. 








2574. .}—Moorr v. MALYON (1889), 
33 Sol. Jo. 699. 
5. ——- ——.|—Re BURCHNALL, WALKER U. 


2575. 
LaAcEY (1893), 38 Sol. Jo. 59. 

2576. Payment of occupation rent as alternative 
to appointment of receiver.|—REAL & PERSONAL 
ADVANCE Co. v. M‘Cartuy & SmiTH, No. 2497, ante. 


(c) Delivery of Possession. 


See, generally, RECEIVERS. 

2577. No direction in order appointing receiver— 
Right of person in possession to remain—On pay- 
ment of occupation rent.|—-Where an order ap- 
pointing a receiver docs not contain a direction 
that possession of the property shall be delivered 
up to the recciver, a party in possession 18 justified 
in refusing to deliver it up, & may retain it, paying 
an occupation rent.—RANDFIELD Vv. RAN DFIELD 

5 . R. 651. 
Pea Ww patia, Yorkshire Banking Co. v. Mullan (1887), 

35 Ch. D. 125. 

2578. Order for possession directing attornment 
—Variation of Ay mares v. HOLLAND, 
[1881] W. N. 128, C. A. = 

lations :—. . Edgell #. Wilson (1893), 37 Sol. Jo. 
Ae ee Dew. {1924] 1 Ch. 280. 

2579. Right of mortgagee to order.|— HAWKES 
v. HOLLAND, [1881] W. N. 128, C. A. 

Annotations :—Folld. Edgell ». Wilson (1893), 37 Sol. Jo, 

715; Pratchett «. Drew, [1924] 1 Ch. 280. 

2580. Before judgment in foreclosure 
action.|—This was an action brought by brewers 
for foreclosure of a mtge. of a public-house of which 
the mtgor. was in possession. A_ receiver & 
manager had been appointed by order on inter- 
locutory motion in the form given in Truman & Co. 
v. Redgrave, No. 2617, post. The mtgor. continued 
in occupation of a part of the premises, & was 
alleged to have acted in a manner which inter- 
fered with the proper conduct of the business by 





Part XIIJ.—Remepies or MorTGAGEE. 


the receiver. Pltf. now moved for an order 
directing the mtgor. to give up possession to the 
receiver, & restraining him from remaining in 
occupation of any part of the premises :—-Held : 
the mtgee. was not entitled to such an order 
oe judgment.—TAayioR v. SOPER (1890), 62 


Annotations :—Distd. “tv, . 
Retd. Ind, Coop. Mec (1305) WW Beet) 1 Ch. 280. 
2581. , Discretion of court.]—Where, 
upon an application in a mtgee.’s action for fore- 
closure or sale, an interim receiver is appointed 
of the rents & profits of the mtged. premises & 
the mtgor. is in possession of the premises, the 
mtgee. is entitled primd facie to an order that the 
mtgor. do deliver up possession of the premises 
to the receiver, although the matter is within the 
discretion of the ct.—PRATCHETT v. DREW, [1924] 
1 Ch. 280; 93 L. J. Ch. 187; 130 L. T. 660; 40 
T. L. RR. 1675 68 Sol. Jo. 276. 
2582. -| — EDGELL v. WILSON (1893), 37 
Sol. Jo. 715. 
Annotation :—Folld, Pratchott v. Drew, [1924] 1 Ch. 280. 

2583. Alternative to occupation rent.] — Re 

oe WALKER v. LACKY (1893), 38 Sol. 
o. 59. 

2584. Time not specified in order-—Application 
for writ of possession—R. S. C., Ord. 41, r. 5.|— 
Where an order was made directing delivery of 
certain premises into the possession of a receiver 
appointed by the order, but no time within which 
delivery of possession was to be made was specified 
in the order, it was held that. a writ of possession 
could not issue because above rule had not, been 
complied with.—SavaGE v. BENTLEY (1904), 90 
L. T. 641; 48 Sol. Jo. 507. 














G'. Position of Receiver. 


See, generally, RWCEIVERS. 

2585. To whom Hable for money received—- 
Mortgagor liable for embezzlement or waste.|— 
RIGGE v. BOWATER (1791), 3 Bro. ©. C. 365; 29 
H.R. 585, L. C. 


2586. —-— Termination of appointment—Money 
in receiver’s hands.|—-PAYNTER v. CAREW, No, 2690, 
post. 

2587. Money paid into court.|—A tenant 





for life having mortgaged his life interest to the 
full amount, a suit is instituted, & a receiver 
appointed, who pays certain moneys to which 
the tenant for life is entitled into ct., & the tenant 
for life petitions for payment of the money out 
to him, & gets the order, nothing being said 
about the mtge. The mtgees. then petition for 
payment of the fund out of ct. to them. Order 
made. 

Until the money actually gets into the hands 
of the mtgor., it is my duty to order it to be paid 
to the mtgee. (Marins, V.-C.).—PIDDOCK v. 
BOULTBEE (1867), 16 L. T. 837. 

Interim receiver in bankruptcy.|—See BANnK- 
RUPTCY, Vol. IV., p. 204, Nos. 1882-1885. 





H. Practice. 
(a) Stage of Proceedings at which Receiver 
Appointed. 
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a suit for redemption, the ct. will not, on the 

application of deft., grant a receiver against pltf., 

the mtgor. in possession, none being prayed by 

the bill.—BarLow v. Gains (1845), 8 Beav. 329 ; 

a E.R. 1293; subsequent proceedings, 5 TT. O. S. 
83. 

2589. Interlocutory application.]——- PEASE v. 
FLETCHER, No. 2496, ante. 

2590. Whether after judgment for foreclosure.|— 
WESTON v. LEVY, [1887] W. N. 76. 

2591. Conveyance to plaintiff not settled. |— 
After judgment for foreclosure absolute, the action 
being at an end, pltf. cannot obtain an order for 
the appointment of a receiver of the mtged. pro- 
perty, even though the conveyance of the pro- 
perty to pltf. remains to be settled.—WILLS v. 
LuFr (1888), 38 Ch. D. 197; 57 L. J. Ch. 563 ; 
36 W. R. 571. 


Annotations :—Refd. Manchester & Biverpno) Bank v. 
Parkinson (1889), 60 1. 1. 258. Mentd. Holmes v. Millage, 
{1893) 1 Q. B. 541. 





(b) Effect of Non-A ppearance of Mortgagor. 


See, generally, R.S. C., Ord. 50, r. 6 ; RECEIVERS. 

2592. Whether receiver appointed—Mortgagor 
out of jurisdiction—In receipt of rents through 
agent.|—COoWARD v. CHADWICK (1825), 2 Russ. 
150,n.; 38 EB. R. 2933; sub nom. v. CHAD- 
WICK, 4 Ju. J. O. S. Ch. 673; subsequent proceedings 
(1827), 2 Russ. 634, L. C. 
Annotations :-—Refd. Lyde v. Hale (1835), 4 L. J. Ch. 180; 

Shaw v. Shore (1835), 5 L. J. Ch. 79. 

2593. Rents received by co-owner. |— 
Two parties, who were entitled to property in 
equal moieties, made an equitable mtge. of it; 
one of the mtgors. was out of the jurisdiction, & 
the whole rents were received by the other. The 
ct. granted a receiver.—HOLMES v. BELL (1840), 
2 Beav. 298; 9L. J. Ch. 217; 48 HK. R. 1195. 

2504. ——— Non-appearance after notice served 
personally.|—In a suit by an equitable mtgee. 
against the mtgor., to which deft. had not 
appeared, the ct. refused to appoint a receiver, 
upon a motion, notice of which had been. served 
upon deft. personally, & also refused leave to 
serve deft. personally with such a notice, until 
the ct. was satisfied that pltf. had taken all proper 
steps to compel an appearance.—RAMSBOTTOM v. 
FREEMAN (1841), 4 Beav. 145; 10 L. J. Oh. 362 ; 
49 Ki. HR. 204. 

2595. —— Affidavit disclosing case of injury.|— 
Where a case of injury was disclosed by the affi- 
davits in support of a motion by an equitable 
mtgee. for a receiver, the ct. made the order, 
although deft. had not appeared, & no injunction 
was asked.—MEADEN v. SEALEY (1849), 6 Hare, 











620; 18 L. J. Ch. 168; 13 Jur. 297; 67 BK. R,. 
1310. 
2596. Mortgagor absconding.] — Where 





deft. had made an equitable mtge. & had sub- 
sequently absconded after an unsuccessful attempt 
to effect an arrangement with his creditors in 


-bkpcy., a bill was filed to realise the mtge., but no 


‘ gervice could be effected. 


See, generally, R.S.C., Ord. 50,r.6 3 RECEIVERS. | 


2588. Application at hearing of sult for redemp- 
tion—By defendant in action.|—-At the hearing of 


PART XIII. SECT. 3, SUB-SECT. 1.—G. 


m. Acts for benefit of party—On 
whose application he was appointed. \|— 


Possession of a receiver in a mtge. suit | 418.—IND 


is prima facie for the benefit of the 
party who has obtained the appoint- 
ment.—RAMESHWAR SINGH v. CHUNI 
LAL SHARA (1919), I. L. R. 47 Cale. 


The ct., on an ex p. 
motion, appointed a receiver of the property com- 
prised in the mtge.—-LONDON & SOUTH WESTERN 
Bank, Lrp. v. Facey (1871), 24 L. T. 126; 19 
W. R. 676. 

2597. ———_ ———.]|—-BANK OF WHITEHAVEN v, 
THOMPSON, [1877] W. N. 45. 


PART XIII. SECT. 3, SUB-SECT. 1,— 
H. (a). 


n. Whether petition for receiver cause 
of action.)}—JONES v. COHN & CANARY 
(1924), 33 B. C. R. 321.—CAN. 
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Sect. 3.—Appointment of recewer: Sub-sect. 1, I. 
& J.; sub-sect. 2, A. & B. (a), (b) & (c).] 


I. Equitable Execution. 
See EXECUTION, Vol. XXI., pp. 664-674, Nos. 
2448-2536. 


J. As Remedy of Debenture-Holders. 
See COMPANIES, Vol. X., pp. 791-810, 1188- 
1190, Nos. 4971-5178, 8429-8447, 


SUB-SECT. 2.—OUT OF COURT 
A. In General. 

See, generally, RECEIVERS. 

2598. Negotiation for mortgage — Securities to 
be approved by conveyancer—Right to require 
receiver.|—(1) In a negotiation, for the advance of 
a sum of money, by way of mtge., where the pro- 
posed mtgor. undertakes, in writing, to pay to 
mtgee., all ‘‘ fair & reasonable expenses, in ascer- 
taining the value of the property ”’; if the negotia- 
tion goes off, by the default of the mtgee., the 
mtgor. is not bound to pay such expenses. 

(2) In such negotiation, agreement by mtgee., 
to advance a given sum, “‘ subject to the approval 
of the title, & execution of such mtge. securities, 
as shall be recommended & approved by his con- 
veyancer,’’ does not entitle the mtgee. to insist 
upon the appointment of a receiver, as part of 
the ‘‘ securities,’ although such appointment be 
recommended by the conveyancer.—StT. LEGER v. 
ROBSON (1831), 9 lL. J. O. S. K. B. 184. 


B. Under Express Powers. 
\ (a) In General. 

See, generally, RECEIVERS. 

2599. Appointment by successive incumbrancers 
—Subsequent incumbrancer seeking account— 
Necessity for joining prior incumbrancers.]— 
Where\A. & his incumbrancers, B., C. & D., joined 
in the appointment of a receiver, who covenanted 
to keep gown the incumbrances according to their 
priorities, & pay the surplus to A.:—Held: a 
subsequg@nt mtgee. from A. could not sustain a 
bill against the receiver & A. for an account of 
the rents & an injunction against paying the 
surplus ‘to A. in the absence of B., & D.— 
Forp v. RAcKHAM (1853), 17 Beav. 485 23 
Pn ae 22 L., T. O.S. 112; 2 W. R. 9; 


51 BE. BR. 1122. 
Anmatal un :—Apld. Jefferys v. Dickson (1866), 1 Ch. App. 


(b) Position of Receiver. 


2600. Agent of mortgagor.|—K., being benefi- 
cially interested in the reversion, joined with the 
truszee, who was legally entitled, in mortgaging 
it td pltf. & K., by the mtge. deed, with the appro- 
bation of pltf., testified by pltfs. executing the 
deed, appointed G. to be receiver, agent & attorney 
of K,, to demand & collect rents, to adjust accounts, 
to sue or distrain for rent, give notice to quit, & 
eject on refusal, & to do all that K. could have 
done if the deed had not been made. K., the 
trustees & pltf., executed the deed :—Held: G. 
was an agent lawfully authorised to give the 
notice required by 4 Geo. 2, c. 28, s. 1.—POOLE »v. 
WARREN (1888), 8 Ad. & El. 582 ; 8 Nev. & 
P. K. B. 693; 1 Will. Woll. & H. 518; 3 Jur. 
233; 112 E. R. 959. 


MorTGAGE. 





2601. -|—There was the receivership deed 
& the receiver, I presume, collected the rents of 
some poe of the property comprised in the deed, 
but . . . if does not appear that he was ever in 
actual possession of that estate. Supposing 
him, however, to have been so, the possession of 
such receiver is wholly different from that of a 
mtgee. . The receiver is appointed merely 
to secure the interest upon the debt & when that 
interest has been paid the rents belong to the 
mtgor. (TURNER, L.J.).—KENSINGTON (LORD) v. 
BovuveErig (1855), 7 De G. M. & G. 184; 3 Ka. 
Rep. 765;: 24 L. J. Ch. 442; 25 L. T. 169 ; 1 
Jur. N.S. 577; 3 W. R. 469; 44 §. R. 53, L. JJ. 
on appeal (1859), 7 H. L. Cas. 557, H. L. 
Annotations :—Refd. Mayer °. ahiuerey (1878), 8 Ch. D. 424; 

Noyes v. Pollock (1886), Ch. D. 53. Mentd. Howlin 

vw. Sheppard (1870), 19 W. x. 253. 

2802. -|—It was sontended on behalf of 
defts., that the appointment of the receiver by the 
deed of even date with pltfs.’s first mtge. 

did not constitute the receiver for all purposes 
the agent of the mtgor., & that in fact, the receiver 
must be deemed when in possession, to have 
received the rents as agent of pltfs., & that the 
only object & effect of the receivership deed was 
to prevent pltfs. from being charged in the 
accounts for wilful neglect or default. No direct 
authority was cited for this proposition, & if it 
were necessary now to decide it 1 should hold that 
it could not be maintained, & that the receiver 
must be treated as being for all purposes the agent 
of the mtgor. (Rott, L.J.)—LAw v. GLENN 
(1867), 2 Ch. App. 634, L. JJ. 

Anahi: :-—Refd. Ite Hale, Lilley ». Foad, [1899] 2 Ch. 


2603. ——_-- Though appointed by mortgagee. !|— 
A mtgor., by deed to which his mtgees. were 
parties, conveyed the mtged. estates to trustees 
on trusts for better securing to the mtgees. pay- 
ment of the interest on their incumbrances, & 
upon trusts to accumulate the surplus rents as a 
fund to satisfy the incumbrances, & subject 
thereto, in trust for the mtgor., with a proviso, 
that when the incumbrances should be satisfied, 
the trusts should cease:—Held: although a 
receiver, appointed by a mtgee. under the ordinary 
power, is the agent of the mtgor., who may file a 
bill against him for an account without making 
the mtgee. a party, in this case the trustees were 
not mere receivers, & therefore, the mtgees. were 
properly made parties to the suit. 

A receiver who has been appointed by a mtgee. 
under the ordinary power for that purpose, is in 
possession as agent, not of the mtgee., but of the 





mtgor. (LORD CRANWORTH, C.).—JEFFERYS vv. 
Dickson (1866), 1 Ch. App. 183; 35 L. J. Ch. 
376 ; om T. 208; 12 Jur. N.S. 281 ; 14 W. R. 
322, L 


Annotations :—Consd. Gaskell v. Gosling, ise) 4 Q. B. 
669: Robinson Printing Co. v. Chic, pes } 2 Ch. 123. 
Refd. Deyes v. Wood, [1911] 1 K. B. 806 
2604. -|—GASKELL v. Gostine, No. 

1370, ante. 

2605. Agent of mortgagee—Death of mortgagee 
& mortgagor—Agency constituted by acts of repre- 
sentative of mortgagee.|—-(1) The doctrine of con- 
structive notice applies in two cases ; first, where 
the party charged has notice that the property in 
dispute is incumbered, or in some way affected, 
in which case he is deemed to have notice of the 
facts & instruments, to a knowledge whereof he 
would have been led by due inquiry after the fact 
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o. Whether receiver may be ap- 


pointed—When not 
for in mortgage.}—. 
Co. v. BRANTFORD ST. Ry. Co., GRAND | CAN. 
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which he actually knew; &, secondly, where the 
conduct of the party charged evinces that he had 
a suspicion of the truth, & wilfully or fraudulently 
determined to avoid receiving actual notice of it. 
_ A party before advancing money on a mntge., 
inquired of the mtgor. & his wife, whether any 
settlement had been made upon their marriage, 
& was informed that a settlement had been made 
of the wife’s fortune only, & that it did not include 
the husband’s estate which was proposed as th: 
security, & he afterwards advanced the mtge. 
money without having seen the settlement or 
known its contents :—Held: the mtgee. was not, 
under the circumstances, affected with construc- 
tive notice of the contents of the settlement, or 
of the fact that the settlement comprised the 
husband’s estate. 

(2) A mtgor. having only a life interest in the 
mtged. premises, & a mtgee. having a charge both 
on the life interest & on the interest in remainder, 
by a joint deed appoint a receiver, who is directed 
to pay certain debts, expenses & the charge on 
the life interest, & to keep down the interest on 
the residue. The mtgee. dies, & afterwards the 
mtgor. The receiver continues in receipt of the 
rents & profits after the death of the mtgor., & 
pays some part of the rents to the representative 
of the mtgee. :—Held: upon the construction of 
the deed, the possession of the receiver was not 
the possession of the mtgee.; but there was 
ground for an inquiry whether the representative 
of the mtgee. had by any acts constituted the 
receiver her agent exclusively.—JONES v. SMITH 
(1841), 1 Hare, 43; 11 L. J. Ch. 83; 6 Jur. 8; 
66 E. R. 9433 affd. (1843), 1 Ph. 244, L. C. 
Annotations :—.18 to (1) Consd. West v. Reid (1843), 2 Hare, 

249; Ware v. Egmont (1853), 23 L. J. Ch. 499. Apld. 

Re Bright’s Trusts (1856), 21 Beav. 430; Dawson v. 

Prince (1857), 2 De G. & J. 41. Consd. Jones ». Williams 

(1857), 24 Beav. 47. Apld. Montetiore ». Browne (1858), 

7H. L. Cas. 241; Cox ». Coventon (1862), 3L Beav. 378 ; 

The Kmilien Maric (1875), 44 L. J. Adm. 9. Consd. 

Patman v. Harland (1831), 17 Ch. D. 353; Williams v. 

Williams (1881), 17 Ch. DID. 437. Apld. English & Scottish 

Morcantile Investment. Co. * Brunton, [1892] 2 % 13. 

700; Black » Williams (1894), 2 Mans. 86. efd. 

Macbryde ». Eykyn (1811), 24 Is. T. 461; Steadman vr. 

Poole (1847), 16 L. J. Ch. 348; Barnhart v. Greenshields 

(1853), 9 Moo. P. C. C. 18; Bird v, Fox (1853), 11 Hare, 

40; Clack v. Holland (1854), 19 Beav. 262; Looke v. 

Kensington (1856), 2 K. & J. 753; Knight v. Bowyer 

(1857), 23 Beav. 609; Welchinan v. Coventry Union 

Bank (1860), 8 W. R. 729; Wilson v. Hart (1865), 2 Hem. 

& M. 551: He Hop & Malt Exchange & Warchouse Co., 

Ex p. Briggs (1866), 35 L. J. Ch. 320; Lees v. Whiteley 

(1866), L. R. 2 Eq. 143; Brown v. Tanner (1868), 3 Ch. 

App. 597; Turton ». Meacham (1868), 19 L. T. 760; 

Shaw v. Foster (1872), L. R. 5 H. Ia 321; Carroll v. 

Keays, Keays v. Carroll (1873), 22 W. R. 243; Agra Bank 

». Barry (1874), L. R. 7H. 1. 135; Lee v. Clutton (1875), 

. J. Ch. 43; A.-G. v. Biphasphated Guano Co. (1878), 

38 L. T. 941; Lloyds Banking Co. v. Jones (1885), 29 


221; Re Mount Morgan (West) Gold Mine, kx p. 


Ch 
Bailey rv. Barnes, [1894] 1 Ch. 


West (1887), 56 L. T. 622 ; 
ae nite Hinton, (1899] 2 Ch. 264; Jte Alms Corn 


2 

Charity, Charity Comrs. v. Bode, [1901] 2 Ch. 750 ; Hooper 
v. Bromet (1903), 89 L. T. 37; Re Valletort Sanitary 
Steam Laundry Co., Ward v. Valletort Sanitary Steam 
Laundry Co., [1903) 2 Ch. 654; Re Companies Acts, 1862 
to 1900, Re Standard Rotary Machine Co. (1906), 95 
L. T. 829; Davis v. Hutchings, [1907] 1 Ch. 356 ; Heeves 
*. Pope (1914), 2 K. B. 284; Re Chafer & Randall's 
Contract, [1916] 2 Ch, 8; Re De Leeuw, Jakens v. Central 
Advance & Discount Corpn., [1922] 2 Ch. 540; Under- 
wood v. Bank of Liverpool, Same v. Barclays Bank, 
{1924] 1 K. B. 775. 


2606. ——.]—MapGE v. DEBENTURE CORPN. 
(1896), 12 T. L. R. 203, D. C. 

Appointment under statutory powers.] — See 
Sub-sect. 2, C. (0), post. 


(c) Powers of Recewver. 


2607. Appointment by mortgagor & mortgagee— 
Provision for expenses & remuneration—Right to 


J.—-VOL. XXXV. 
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repay expenses before paying over proceeds.}— 
By a receivership deed, appointing A. to be 
receiver of rents & tithes forming the subject of an 
existing mtge., it is covenanted that A. shall, in 
the first place, pay all the costs, charges, & 
expenses which he shall bear, sustain, incur, or be 
liable to, in or about the collecting, receiving, & 
compelling payment of, the said rents & tithes, 
including therein all expenses of suit, action, 
process, distress, & all other charges of manage- 
ment whatsoever,; & that he shall, in the next 
place, pay all taxes, etc.; & in the next place pay 
the mtge. interest ; & shall, lastly, pay the surplus 
of the rents & tithes to the mtgor., deducting & 
detaining out of such surplus, for his own use, so 
much as he shall reasonably deserve as a compensa- 
tion for his care & pains, trouble & expenses, in 
collecting, receiving, & paying the said rents & 
tithes, not exceeding 1s. in the pound on the gross 
amount collected :—Held: A. is entitled to deduct 
& detain out of the rents & tithes received by him, 
such sums as are reasonably expended by him in 
collecting the rents & tithes, including salaries 
paid to collectors, before applying such rents & 
tithes in satisfaction or in reduction of the mtge. 
interest.— GILBERT v. DYNELEY (1841), 3 Man. & 
G. 12; 3 Scott, N. R. 365; 5 Jur. 8438; 133 BE. R. 
1038. 

2608. ——— Trusts of ultimate surplus—Power 
to retain for payment of insurance premium.|— 
Testator, in his lifetime, was appointed by deed, 
by a mtgor. & mtgee., to receive the rents of the 
mtged. estates, & by the terms of the deed testator 
was, after allowing taxes & repairs, to hold the 
remaining rents in trust, first, to pay taxes; 
secondly, costs of collection ; thirdly, commission ; 
fourthly, premiums on policies of insurance; & 
fifthly, ‘‘in satisfaction, on Jan. 6, & July 6, of 
the acruing interest, due on the principal moneys 
secured, & to pay the ultimate surplus, if any, to 
pltf.,”? with a proviso, that if on those days, Jan. 6, 
& July 6, testator should have rents & profits 
in hand, it should be lawful for him to retain the 
whole or part, for the purpose of paying the 
premium in that year on the policies. Testator 
did not execute the deed. There was an admitted 
balance at testator’s death, as appeared by an 
account rendered by the exor. :—Held: testator 
was not a mere receiver but a trustee, & was not 
bound by the terms of the deed to pay the surplus 
2xisting on each Jan. 6, & July 6, but had a 
liscretion under the control of a ct. of equity, to 
keep the funds in his hands, if reasonably neces- 
sary; also the account being stated by the exor. 
was equivalent only to evidence that the payments 
therein mentioned were made by & to testator ; 
therefore money had & received would not lie. 
Qu. : whether if testator had, by the terms of his 
contract, as contained in the deed, been bound 
to pay over the surplus existing on Jan. 6, & 
July 6, it could have been recovered in an action 
for money had & received.—BARTLETTr v, DIMOND 
(1845), 14M. & W.49; 14 L. J. Ex. 372; 51L. T. 
O.S. 56; 153 E.R. 385. 

Aanueion: :—Apld. Pardoe v. Price (1847), 16 M. & W. 

51. . 





2609. Mortgagee’s power of sale—Trusts not de- 
clared subject to power—Power of sale paramount.] 
—KING v. HEENAN, No. 2252, ante. 

Appointment under statutory powers.) — See 
Sub-sect. 2, C. (c), post. 

Right to give notice or demand possession.|— 
See LANDLORD & TENANT, Vol. XXXI., pp. 452, 
544, Nos. 5984, 6804. 
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Sect. 3.—Appointment of receiver: Sub-sect. 2, C. 
(a), (0) & (c). Sect. 4: Sub-sects. 1,2, 3 & 4, 
A, & BJ 

C. Under Statutory Powers. 
(a) In General. 

Sce, now, Law of Property Act, 1925 (c. 20), 
ss. 10) (1) (iii), (3), (4)3 100 (1)3 &, generally, 
RECEIVERS. 

2610. Bankruptcy of mortgagor—Fallure of 
mortgagees to give notice to debtors.|—-Mtgees. of 
book debts appointed, before the mtgor. had 
committed an act of bkpcy., a receiver under the 

owers conferred by Conveyancing & Law of 

roperty Act, 1881 (c. 41), of the income of the 
property assigned. They subsequently obtained 
the appointment of the same person as receiver 
by the ct., without any notice of an act of bkpcy. 
which had been committed by their mtgor. a few 
days previously. A month later the mtgor. was 
adjudicated bkpt. The mtgees. never gave notice 
of the assignment to the debtors ; but the receiver 
entered into possession of the premises assigned, 

& took moneys paid in respect of the book debts. 

The trustee in bkpcy. claimed these sums :— 

Held: inasmuch as the mtgees. had had ample 

time, between the appointment of the receiver 

& the adjudication, to give notice to the debtors, 

& had not done so, they had not determined their 

consent so as to take the debts out of the order 

& disposition of the bkpt. with the consent of 

the true owner, & the debts belonged to the 

trustee.— RUTTER v. EVERETT, [1895] 2 Ch. 872; 

64 L. J. Ch. 845; 73 L. T. 823; 44 W. R. 104; 39 

Sol. Jo. 689; 2 Mans. 371; 13 BR. 719. 

«innotations :—Consd. Re Neal, Ez yp. Trustce, 

K. B. 910; Re Collins, [1925) Ch. 556. M 

Crouch, Ez p. Smith (1901), 83 lL. T. 746. 


.|—See BANKRUPTCY, Vol. V., p. 775, Nos. 
6658, 6659. 

2611. Death of mortgagor—No revocation of 
appointment.|—Jte Hae, LILLEY v. Foap, No. 
2614, post. 

Mortgagor’s right to distrain.|—-See Distress. 
Vol. XVIII., pp. 286, 287, Nos. 219-222. 

Priorities in execution.|—See EXECUTION, Vol. 
XXI., p. 645, Nos. 2240, 2241. 


1914] 2 
entd. Re 





(6) Position of Receiver. 

Sce, now, Law of Property Act, 1925 (c. 20), 
8s. 109 (2). 

2612. Agent of mortgagor—Agency modified by 
terms of mortgage deed.|—-The fact that the cover- 
ing deed goes much further than the Act [Con- 
veyancing & Law of Property Act, 1881 (c. 41)] 
does not in any way affect its validity ; but the 
result is that the sixth article of the deed which I 
have last read goes a great deal further than the 
provision in the Act, that the receiver shall be 
deemed to be the agent of the mtgor.; &, in my 
opinion, the provision in the Act that the receiver 
shall be deemed to be the agent of the mtgor. does 
not apply here, because there is an express pro- 
vision as to the receiver taking possession from the 
co. in the deed itself (NoRTH, J.).—RICHARDS v. 
KIDDERMINSTER OVERSEERS, RICHARDS v. KIDDER- 


MortTGAGE. 


MINSTER CORPN., [1896] 2 Ch. 212; 65 L. J. Ch. 
502; 74 L. T. 4838; 44 W. R. 505; 12 T. L. R. 


340; 4 Mans. 169. 

Annotations :-—Mentd. He Marriage, Neave, North of 
England Trustee, Debenturo & Assets Corpn. v. Marriage, 
Neave, [1896] 2 Ch. 663; National Provincial Bank of 
englaus v. United Electric Theatres (1915), 85 L. J. Ch. 


2618. Receiver subsequently appointed by 
court—Termination of agency.|—The agency of 
the receiver on behalf of the co. came to an end 
on Aug. 29, when he was appointed receiver & 
manager by an order in the action (RoMER, L.J.).— 
HAND v. BLow, [1901] 2 Ch. 721; 70 L. J. Ch. 
687; 85 L. T.156; 50W.R. 5; 17 7T. L. R. 635; 
45 Sol. Jo. 639; 9 Mans. 156, C. A. 


Annotations :-—Mentd. Ite British Fullers’ Earth Co., Gibbs v. 
Same Co. (1901), 17 T. L. R. 232; Re Griffiths Cycle Corpn., 
Dunlop Pneumatic Tyre Co. v. Griffiths Cycle mee Si 
(1901), 85 L. T. 675; Re Abbott, Ltd., Abbott v. The Co. 
(1913), 30 T. L. R. 13; Re Westminster Motor Garage 
Co., Boyers v. The Co. (1914), 84 L. J. Ch. 753; Re Levi, 
11919] 1 Ch. 416. 

Appointment under express powers.|— See Sub- 
sect. 2, B. (b), ante. 


(c) Powers of Receiver. 

Nee, now, Law of Property Act, 1925 (c. 20), 
S. 109 (8), (4), (6), (7), (8). 

2614. Application of income—Payment of un- 
secured debt—Extension of statutory powers by 
mortgage deed.|—H., the owner of a business, 
mortgaged it to S. to secure an annuity, the mtge. 
deed providing that S. might exercise the power of 
appointing a receiver under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 24, &, further, 
that the receiver might, if so directed in writing 
by S., ‘‘ manage & carry on the business as he 
might think fit.’’ H. continued to carry on the 
business from the date of the mtge., & in doing so 
became indebted to pltf. for work done in con- 
nection with the business. The debt was un- 
secured, but it was arranged between H. & pitf. 
that H. should pay it off by fixed instalments. 
In June, 1891, after having paid some of the 
instalments, H. died leaving an extrix., & then, 
S.’s annuity being in arrear, S. by writing under the 
power conferred by the mtge. deed appointed a 
receiver of the business ‘* with full power to manage 
& carry on the same as he might think fit.” In 
Aug. 1891, the receiver paid pltf. a further instal- 
ment in reduction of his debt. In a creditor's 
administration action commenced in July, 1897, 
by pltf. against H.’s extrix.:—Held: (1) the 
balance of pltf.’s debt was not statute barred, 
inasmuch as the receiver had, under the combined 
powers of Conveyancing & Law of Property Act, 
1881 (c. 41), 8. 24, & of the mtge. deed, & also as 
agent for H.’s extrix., as he had been for H. 
himself, authority to continue paying the debt by 
instalments, & there was, as incident to his 
authority, an implied promise that the balance 
should be paid out of H.’s assets :—Qu. : whether 
if the case had rested solely upon the power -of 
appointing a receiver under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 24, the receiver 
would have been justified in making a payment on 
account of pltf.’s unsecured debt. 








PART XIII. saa 3, SUB-SECT. 2.— 
p. Liability to pay arrears of in- q. Agent 
terest.) — A. receiver appointed by a 
mtgee. under the powers conferred. b 
Conveyancing & Law of Property Act, 
881, 8. 19, is bound under sect. 24 (8) 
of that Act to pay arrears of interest 
due to the mtgee. at the time of the 
eppointment, & not merely interes 
accruing duce after that date.— 


interest on the 


of mortgagor — Liability 
for paying statute barred debdts.}—A » (6). 
receiver appointed by a mtgee. pur- 
suant to the powers of the Convevanc- 
ing Act, 1881, 8s. 24 
poses the agent of 
a breach of duty if he pays arrears of 
mtge. which 
statuto-barrod.— HIBERNIAN BANK 2. 


he mtgor. commits | certain 


NATIONAL BANK v. KENNEY, [1898] 1 | YOURELL (No. 2), (1919] 1 I. R. 310.— 
I. R. 197.—IR. IR. 


PART XIII. scar he 8, SUB-SECT. 2.— 


r. Right to for rent.J—A 
mtgor. died, having devised the 
mtged. lands to two trustees upon 
trusts. One of the trustees 
predeceased him, & the other dis: 
claimed. The principal money & 
interest for over two months being due, 


sue. 


being for all pur- 


are 
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_ (2) [Mtgor.’s] death did not operate as a revoca- 
tion of the mtgee.’s power to appoint a receiver 
(LINDLEY, M.R.).—Re HALE, Litury v. Foap, 
[1899] 2 Ch. 107; 68 L. J. Ch. 517; 80 L. T. 827 : 
a he R. 579; 15 T. L. R. 389; 48 Sol. Jo. 528, 

2615. Expenditure on repairs—Limited to 
necessary repairs—Directed in writing by mort- 
gagee.|—-A receiver appointed by a mtgee. under 
the powers of Conveyancing & Law of Property 
Act, 1881 (c. 41), cannot, on the account taken in 
a foreclosure action of what is due to the rmotgec., 
be allowed any costs of repairs to the mtged. 
property, except costs of necessary or proper 
repairs directed in writing by the mtgee. as pro- 
vided by Conveyancing & Law of Property Act, 

1881 (c. 41), s. 24 (8), clause 8. It is immaterial 
in such a case that the receiver be the manager of a 
society which has guaranteed the mtgee. against 
loss in respect of his security, & that the costs of 
repairs in question have been paid out of moneys 
supplied by the society. Where the mtgee. by 
whom such money spent on repairs is to be taken 
to have been expended is a first mtgee., he has no 
right or authority to charge it against the second 
mtgee.—WHITE v. METCALF, [1903] 2 Ch. 567; 
72: L. J. Ch. 712; 89 L. T. 1643; 52 W. R. 280. 

Appointed under express powers.]—Scc Sub- 
sect. 2, B. (c), ante. 


2619. ——-.|—CountTy oF GLOUCESTER BANK 
v. RupRY MERTHYR SteAmM & HovusE COAL 
CoLLIERY Co., No. 2631, post. 

2620. ——-.|—-PORTER v. CORBETT (1899), 1 
Scton’s Judgments & Orders, 7th ed. p. 731. 
Mortgagee of colonial estate.|—-See No. 
2621, post. 

Appointment on behalf of puisne mortgagee & 
see eeu interests.|—-Sec Sect. 3, sub-sect. 1, 
fey ante. 






































SuB-secT. 4.—IN RESPECT OF WHAT PROPERTY. 
A. Property Abroad. 

See CONFLICT OF Laws, Vol. XI., pp. 353, 354, 
Nos. 378-380, &, generally, RECEIVERS. 

2621. Colonial estate—Right to crops shipped 
before appointment.]—At the instance of a mtgee. 
of a West India Estate, a receiver & manager had 
been appointed :—Held: he was not entitled to 
the produce of crops severed & shipped to the 
consignee of the mtgor. prior to the appointment, 
although there had been no conversion prior to 
that time.—CODRINGTON v. JOHNSTONE (1838), 1 
Beav. 520; 8 L. J. Ch. 282; 48 BK. R. 1042. 

2622. Receiver, manager & consignee.|-— 
The ct. has jurisdiction to appoint a receiver, 
manager, & consignee of estates in a colony.— 
WILLINK v. BENTINCK (1844), 2 L. T. O. S. 325, 
L. C.3 subsequent proceedings, 2 lL. T. O. S. 397, 








.|—-Deft., a mtyee., in the 
absence of any direct authority to be found in the 
books, was appointed the consignee, manager, & 
receiver of the mtged. estates.—Davis v. BARRETT 
(1844), 18 L. J. Ch. 804. 

Appointment of receiver.|—Sce Sect. 3, sub- 
sect. 1, E. (0), ante. 


B. Mortyage of Business. 


2624. Mortgagee prevented from taking posses- 
sion.|—TRUMAN & Co. v. REDURAVE, No. 2617, 
ante. 

2625. Discretion of court.|—Moorr v. MALYON 
(1889), 33 Sol. Jo. 699. . 

2626. Liberty to appoint sub-manager.|— 
PORTER v. CORBETT (1899), 1 Seton’s Judgments 
& Orders, 7th ed. p. 731. 

2627. ———.|—TuEBy v. TILLEY (1900), 1 Seton’s 
Judgments & Orders, 7th ed. p. 731. 

2628. With view to sale—Or winding up.!— 
Nothing is better settled than that this ct. does 
not assume the management of a business or 
undertaking except with a view to the winding up 
or sale of the business or undertaking (CAIRNS, 
L.J.).—GARDNER v. LONDON CHATHAM & DOVER 
Ry. Co. (No. 1), DRAWBRIDGE v. SAME, GARDNER 
v. SAME (No. 2), IMPERIAL MERCANTILE CREDIT 
Assocn. v. SAME (1867), 2 Ch. App. 201; 36 
L. J. Ch. 323; 15 L. T. 552; 31 J. P. 873 15 
W. R. 325, L. JJ. 

Annotations :—Apld. Re Exmouth Docks Co. (1873), L. R. 
17 Eq. 181. Consd. Attree v. Hawe (1878), 9 Ch. D. 337; 
Re Herne Bay Waterworks Co. (1878), 10 Ch. D. 42; 
Re Manchester & Milford Ky., Hz p. Cambrian Ry. (1880), 
14 Ch. D. 645; Reid v. Explosives Co. (1886), 56 L. J. 
Q. B. 68. Distd. Bartlett. v. West Metropolitan Tram. 
Co., [1893] 3 Ch. 437.  Apld. Marshall v. South 
Staffordshire Tram. Co., {1895] 2 Ch. 36. . Peggo 
v. Neath District Tram. Co., (1805] 2 Ch. 508; He Knott 
End Railway Act, 1898, (1901) 2 Ch. 8. Refd. Griffin v. 
Bishop’s Castle Ry. (1867), 15 W. R. 1058; Kingston v. 
Cowbridge Ry. (1871), 41 L. J. Gh. 152: Holdsworth v. 
Davenport (1876), 3 Ch. D. 185; Brocklehurst v. Railway 
Printing & Publishing Co., Eldridge & Pearson, Claimants, 





Sect. 4.—-APPOINTMENT OF RECEIVER AND 
MANAGER 


SUB-SECT. 1.—WHEN APPOINTED. 
See COMPANIES, Vol. X., pp. 798, 799, Nos. 
5045-5054. 
Appointment of receiver.|—Sce Sect. 3, sub-sect. 
1, A., ante. 


SUB-SECT. 2.-—WILO MAY BE APPOINTED. 
2616. Mortgagee.]—Davis v. BARRETT, No. 2623, 


post. 
Sce Sect. 3, 





Appointment as receiver.| 
sub-sect. 1, B., ante. 





rr ee eer 


SUB-SECT. 3.—ON WHOSE APPLICATION 
APPOINTED. 

2617. Application of mortgagee.}|—(1) A_ legal 
mtgee. of business premises, such as an hotel, who 
is prevented by the mtgor. from taking possession 
under the mtge., may obtain, upon an inter- 
locutory application, an order for the appointment 
of a receiver & manager, & an injunction restrain- 
ing the mtgor. from interfering with the manage- 
ment of the business & the possession of the 
premises. Sete | 

(2) Form of order appointing a receiver & 
manager, with an injunction.—TRUMAN & Co, v. 
REDGRAVE (1881), 18 Ch. D. 547; 50 L. J. Ch. 
830; 45 L. T. 605; 30 W. Kh. 421. 


Annotations :—As to (1) Refd. Makins v. Ibotson (1890), 63 
L. T. iia ; oe v. pe eee ), 76 beylar agit : 
2 . Grafton v. Taylor, Manvers v. : ¢ 
Ce) Foe as Retd, Whitley v. Challis, (1892) 1 Ch, 64. 
2618. ———.]|—GRAFTON (DUKE) v. TAYLOR, 


MANVERS (EARL) v. TAYLOR (1891), 7 T. L. R. 588. 


rece r | the Act, the receiver was entitled to | sufficient indemnity.—Famuommn & 
ne mateee ane Law of ened Boar sue for rent in the name of the heir-at- | PALLISER v. KENNEDY (1890), 24 
1881 :—Held: under sect. 24 (3) of | law of the mtgor. upon giving him a | L. R. Ir. 498.—IR. ‘ 
MM 
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Sect. 4.—Appointment of receiver and manager: Sub- 
sect. 4, B. & C.; sub-sects. 5 & 6. Sect. 6: 
Sub-sect. 1, A. & B.} 


[1884] W. N. 70; Re Watts, Cornford v. Elliott (1885), 33 
W. i. 885; He Barton-upon-Humber & District Water 
Yo. (1889), 42 Ch. D. 585; Re Eastern & Midlands Ry. 
(1890), 46 Ch. D. 367; Makins v, Ibotson (1890), 60 
L. J. Gh. 164; Re Parker, Wignall v. Park, [1891] 1 Ch. 
682; De Grelle, Houdret v. Bull (1894), 1 Mans. 118 ; 
Central Ontario Ry. v. Trusts & Guarantee Co., (1905] 
A. C. 576; Boehm v. Goodall, [1911] 1 Ch. 155. 

Bowen v. Brecon Ry., Hx ». Howell (1867), L. R. 3 Ka. 
641; Cambrian Rys. Co.’s Scheme (1867), 3 Ch. App. 
281, n.; Ite New Clydach Sheet & Bar lron Co. (1868), 
lL. R. 6 Eq. 514; He Panama, New Zealand & Australian 
Royal Mail Co. (1870), 5 Ch. App. 318; Chandler v. 
Howell] (1876), 4 Ch. D. 651; Jte Mitcholl’s Estate, Mitchell 
©. Moborly (1877), 6 Ch. D. 655: Bourgoin v. Compagnie 
du Chemin de Fer de Montréal, Ottawa et Occidental 
(1880), 5 App. Cas. 381; Zte Cornwall Minerals Ry. (1882), 
48 L. T. 41; Ite Christmas, Martin ». Lacon (1885), 30 
Ch. D. 544; Re Hatton, Robson vr. Gibbs (1888), 4 T. L. 1. 
$11; He Hull, Barnsley & West Riding Junction Ry. 
(188), 40 Ch. D.119; Redfield». Wickham Corpn. (1888), 
13 App. Cas. 467 ; Blaker v. Herts & Ksasex Waterworks 
Co. (1889), 41 Ch. D. 390; Re David, Buckley v. Royal 
National Lifeboat Institution (188), 48 Ch. D. 27; 
Re Hallett, Howarth ». Massey (1889), 6 T. L. RR. 285; 
te Yorbury’s Hstute, Ker ». Dent (1889), 62 L. T. 55; 
Re Thompson, Bedford». Teal (1890), 45 Ch. D, 161; 
Re Kast. & West. India Dock Ce 891), 7 T. L. hk. 623 ; 
Proffitt v. Wye Valley Ry. (18: ), 64 L. T. 660; Re 
Portsmouth (Kingston, Fratton «& Southsea) Borough 
Tram. Co., {1802} 2 Ch. 362; Driver vo. Broad, {1893} L 
Q. B. 744; Whadcoat v. Shropshire Ry, (1893), 9 T. lL. KR. 
589; Re Plekard, Elmsley », Mitchel), [1894] 3 Ch. 704 ; 
Sadler v. Worley, [1804] 2 Ch. 170; Ie Morsey Ry., 
Gibbs », Morrey Ry. (1895), 11 T. L. R. 390; ste Crossley, 
Birrell v. Greenhough, [1897] 1 Ch. 928 ; Stagg vo. Medway 
(Upper) Navigation Co., [1903] 1 Ch. 169; He Crystal 
Palace Co., Fox ©. Crystal Palace Co, (1911), 104 L. T. 
808; Jt?e Woking Urban Council (Basingstoke Canal) Act, 
1013, (1914) 1 Ch. 300, 


C. Mortgage including Business. 


2629. Either expressly or impliedly.}|-—Where a 
mortgage security does not expressly or impliedly 
include business carried on upon the mtged. 
premises, the ct. cannot, in an action for fore- 
closure or sale, appoint a manager of the business. 
—WHITLEY v. CHALLIS, [1892] 1 Ch. 64; 61 
L. J. Ch. 307; 65 lL. T. 888; 40 W. BR. 2913 36 
Sol. Jo. 109, C; A. 

Annotations :-—Distd. Couuty of Gloucester Bank +. Rudry 
Merthyr Steam & House Coal Colliery Co., [1895] 1 Ch. 
629, Expld. 2?) Leas Hotel Co., Salter +. Leas Hotel 
Co., [1902] 1 Ch. 332.  Distd. Loney o. Callingham & 
Thompson, [1908] 1K. B. 79. Refd. Baglioni ». Cavalli 
(1900), 83 L. T. 500; Farmer v. Pitt, [1902] 1 Ch. 954. 
2630. |—-The receiver could not receive 

except by working the collieries, & if he did not 

work them pltf.’s security was gone. If the case 
rested on principle alone he should have held that 
the ct. had power to appoint a manager as well as 

& receiver, notwithstanding that the colliery 

‘* business ’’ had not been mortgaged in specific 

terms (CHITTY, J.).—CAMPRBELL v. LLOYDS, BaR- 

NETT’S & BOSANQUET'’S BANK, Lp. (1889), [1891] 

1 Ch. 186, n.3; 58 L. J. Ch. 424, 

Annotations :-—Distd. Whitley +. Challis, [1892] 1 Ch. 64. 
Consd. County of Gloucester Bank «. Rudry Merthyr 
Steam & House Coal Collicry Co., [1895] 1 Ch. 629. 
Refd. Makins +. Ibotgon (1890), 63 L. T. 515; Stamford, 
Facuarttd oe Banking Co. «. Keeble (1913), 82 

a Jd. Ch. ¢ \. 


2681. ———.|—-Where a colliery is mortgaged & 
the mtge. deed does not expressly include the 
undertaking & business of the colliery, they must 
nevertheless be taken to be included by implica- 
tion; & on default being made in payment of the 
moneys secured by the mtge. the ct. has juris- 
diction to appoint a receiver & manager at the 
instance of the mtgees.—CouUNTY OF GLOUCESTER 
BANK v. RuDRY MERTHYR STEAM & HovusE COAL 
COLLIERY Co., [1895] 1 Ch. 629; 64 L. J. Ch. 451; 
72 L. T. 375; 48 W. R. 486; 39 Sol. Jo. 381; 2 


Mans. 228; 12 R. 188, C. A. 
Annotations :—Refd. Poole v. Downes (1897), 76 L. T. 110; 





MORTGAGE. 


Stamford, Spalding & Boston. Banking Co. v. Keeble 
(1913), 82 L. J. Ch.-388. Mentd. Re Bank of Syria, Owen 
& Ashworth’s Claim (1900), 83 L. T. 547; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314; Ruben v. Great 
Fingall Consolidated, (1904) 1 K. B. 650; Premier 
Industrial Bank v. Carlton Manufacturing Co. & Crabtree, 
{1909] 1 K. B. 106; Re Fireproof Doors, Ltd., Umney v. 
The Co., [1916] 2 Ch. 142; Dey v. Pullinger Engineering 
Co., [1921] 1 K. B. 77; Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775. 


2632. .]—Debentures issued by a hotel co. 
charged all the co.’s ‘‘ lands, buildings, property, 
stock-in-trade, furniture, chattels, & effects, what- 
soever, both present & future ’’ :—Held: the word 
‘‘ property ’’ was sufficient to include the good- 
will or business of the co., & therefore, in a deben- 
ture holder’s action, the ct. had jurisdiction to 
appoint a manager.—Re LEAS HOTEL, SALTER v. 
LEAS HoTeEL Co., [1902] 1 Ch. 3382; 71 L. J. Ch. 
294; 86L. T. 182; 50 W. R. 409; 18 T. L. R. 
236; 46 Sol. Jo. 230; 9 Mans. 168. 





SUB-SECT. 5.—DUTIES AND POWERS. 

2633. Management of land—-Proposals for re- 
pairs.|—The direction, in an order appointing a 
receiver, that he shall manage as well as set & 
let the estate, authorises him to propose to the 
master, from time to time, to make ordinary 
repairs to the buildings on the estate.—THORNHILL 
v. THORNHILL (1845), 14 Sim. 600; 60 BE. R. 491. 

2634. Remedies for advances.]— If a 
trustee is in possession of a plantation managing 
it on behalf of all parties, & employs a manager, 
such manager has the same remedies as the trustee 
who employed him, for the expenses & advances. 
When the Ct. of Ch. is in possession by a manager 
& receiver, it acts for all persons interested, & its 
officer has at least as extensive remedies against 
the estate as a trustee. Where the manager & 
attorney of a mtgor. is in possession, & the mtgecs. 
have so recognised his possession that he may be 
considered as acting for their benefit, the same 
consequences follow, as regards their interest, as 
if he had been appointed under the Ct. of Ch.— 
FRASER v. BURGESS (1860), 18 Moo. P. C. C. 314 ; 
2L. T. 446; 6 Jur. N.S. 827; 8 W. R. 376; 15 


BE. R. 118, P. C. 

Annotations :-—Consd. Bertrand v. Davies (1862), 31 Beav. 
ie Refd. Re Harriott, Hx p. Pengelley (1863), 8 L. T. 
8 


2635. Licensed premises—Not entitled to pos- 
session of books & papers.|—Order on trustees to 
deliver up to receiver & manager possession of the 
premises ‘‘ & all books, papers, & licenses relating 
to the business, & necessary for the purposes 
aforesaid ’’ :—Held : wrong in so far as it directed 
the trustees to deliver up the books & papers.— 
CAPITAL & COUNTIES BANK v. STEVENS’ TRUSTEE 
(1901), 17 T. L. R. 260, C. A. 

Reimbursement of advances to carry on business. ] 
—See BANKRUPTCY, Vol. IV., p. 204, No. 1884. 





SUB-SECT, 6.—PRACTICE. 

2636. Form of order appointing receiver & 
manager.|—TRUMAN & Co. v. REDGRAVE, No. 2617, 
ante. 

2687. ——— No order to deliver up possession of 
land.]|—NATIONAL PROVINCIAL BANK OF ENGLAND, 
Lrp. v. UNITED ELECTRIC THEATRES, LrpD., No. 
3224, post. 

2688. Bankruptcy of mortgagor—Continuance of 
receiver & manager.|—A receiver & rpg S08 had 
been appointed on an ex parte application by pltf. 
in a foreclosure action under a mtge. of brewery 


Part XIIT.—REmMeEpIEs or MorTGAGEE. 


premises. The mtgor., deft., afterwards became 
bkpt. on his own petition. The official receiver 
opposed a motion by pltf. for the continuance of 
the original receiver & manager, contending that 
he ought to be substituted :—Held : an order must 
be made confirming the previous appointment, & 
continuing the person then appointed as receiver 
of the rents & profits of the premises comprised 
in the mtge., & as manager of the business, he to 
be at liberty to use any of the vats, fixed motive 
machinery, & other property comprised in the 
mtge., but nothing else.—DEAacoN tv. ARDEN 
(1884), 50 L. T. 584, 


Sect. 5.—ACTION ON COVENANT FOR PAY- 
MENT 


SuB-sEcT. 1.—WHEN RIGHT OF ACTION ARISES. 
A. Principal Payable on Demand. 


2639. Necessity for demand—Present debt— 
Interest payable without demand.|—The declara- 
tion stated, that by an indenture of July 20, 1825, 
made between pltf. of the first part. E., deft.’s 
testator, of the second part, & W.. of the third 
part, E. did, for himself, his exors., &c., covenant. 
with the pltf. to pay to W. £1,200. Breach, non- 
payment by K.. in his lifetime, or by deft. as his 
exor., to pltf., or W. Deft. pleaded, first, non est 
factum, & in the second plea set out the indenture 
declared on, not on oyer, but verbatim. In this 
indenture it was stated, that by an indenture 
of mtge., dated Apr. 12, 1825, W. had become 
mtgee. of the premises in question, to pltf., for 
£1,200, with a proviso, that if pltf. should within 
six months after demand of payment. of the £1,200, 
such demand to be in writing, but not to be good 
or valid unless made after Apr. 12, 1828, to pay 
W. £1,200 & interest, W. would assign the premises 
to pltf. The indenture declared on then stated, 
that for the considerations therein mentioned, 
pltf. sold to E., his exors., etc., the premises in 
question, for the residue of the term, subject. to 
the indenture of mtge., to W., of Apr. 12, 1825, 
& to the payment of the sum of £1,200 thereby 
secured, & interest. The plea then alleged, that. 
after the breaches in the declaration, to wit, on 
Oct. 24, 1825, pltf. became a bkpt.; that his 
estate was conveyed to certain persons in trust 
for the creditors, not stating that such persons had 
been chosen assignees; that afterwards, to wit, 
on Oct. 24, 1826, pltf. obtained his certificate , 
& that the £1,200 became payable by pltf. to W., 
before the bkpcy. of pltf. The third plea stated, 
that the indenture declared on was the same as 
that set forth in the second plea; it then set out 
the proviso & covenant contained in the indenture 
of mtge., of Apr. 12, 1825, & alleged that no demand 
in writing of payment of the £1,200 had been given 
to pltf. These pleas having been demurred to :— 
Held: (1) the declaration was good; (2) the 
£1,200 was not due until after six months’ demand, 
in writing, subsequent to Apr. 12, 1828; & the 
second special plea was a sufficient answer as tu 
the principal sum of £1,200; (3) the interest on 
the sum of £1,200 being payable absolutely, & not 
on demand, the plea, which was pleaded to the 
interest as well as to the principal, being bad in 
part, was bad altogether, & the same objection 
applied to the first special plea.—TROTT v. SMITH 
PART XIII. SECT. 5, SUB-SECT.1.—A. pitt. 


t. Sufficien of demand — Where 
several mortgaor.| — Defts. B. & &., 
with two others L. & H. mtged. to 


Pitf. sued defts. alone upon this 
intge. for the principal & the interest 
making no mention of the other mtgors. 
A demand on defts. was proved, but 
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(1844), 12 M. & W. 688; 18 L. J. Ex. 1783; 2 
L. T. O. S. 402; 152 E. R. 1875, Ex. Ch. 


Annotations :-—Generally, Mentd. Hyde v. Watts (1843) 12 
M. & W. 254; North «. Wakefield (1849), 13 Q. B. 536. 


2640. -|—Where there is a present 
debt & a covenant or promise to pay on demand, 
the demand is not considered a condition precedent 
to bringing the action; but where there is a 
covenant or promise to pay a collateral sum, on 
demand, e.g., in a covenant by a surety for the 
principal debtor, then request: must be made before 
action brought, or before the money can be con- 
sidered as owing by the collateral debtor. 

A mtge. of Sept. 1867, contained a joint & 
several covenant by a father & his son to pay the 
mtgee. £3,000 ‘fon demand,” & that. they would, 
‘in the meantime from the date hereof,” pay 
interest on the same, at the rate therein mentioned. 
The father, who had joined as surcty only, died 
in Nov. 1872, & his estate was being administered 
in an action commenced in Apr. 1880. No claim 
was made against the father’s estate in respect. of 
his liability on the covenant. in the mtge., until 
July. 1889. The mtgee. now claimed to be let, 
in as a creditor of the father’s estate, in respect of 
the amount due on the mtge., which the son was 
unable to pay :—Held: the right of action did 
not accrue against the father's estate until July, 
1889, when demand was first) made, & conse- 
quently the mtgee. was entitled to come in & 
prove his claim against the father's estate, without 
disturbing any dividends already distributed.--- 
Re Brown’s Estate, BROWN 0. BROWN, [1893] 2 
Ch. 300; 621. 3. Ch. 695; 691. T. 123 41 W. R. 
440; 37 Sol. Jo. 3543 3 RR. 405. 
wtnnotationa :-—Apld. Bradford Old Bank , Sutcliffe, (1918) 

2K. B. 833.) Refd. Hdwards 1. Walters, [1806] 2 Ch. 157, 

2641. -—-— Collateral covenant.|—-Z?e BRown’s 
Esrate, BROWN v. BRowN, No. 2640, ante. 

2642. Sufficiency of demand---From person likely 
to inform mortgagor. !---WORTHINGTON & Co., LAD. 
v. ABBOTT, No. 2677, post. 

Default ‘‘ after notice ’’ or ‘‘on demand ’’-— 
Bill of sale.|-—See Bits or SALE, Vol. VIT., 
pp. 185-137, Nos. 765-771, 

-~-- Mortgage of shares.) —- See COMPANIES, 
Vol. 1X., p. 415, No. 2085, 

Demand for payment under bond.]--- Sce Bonps, 
Vol. VIL, pp. 197, 108, Nos. 366-379. 








B. Principal Payable at Fixed Date. 


2643. No right of action before day fixed.:-— 
By a covenant in amtge. deed, dated Sept. 4, 1857, 
the mtgor. covenanted & deft. covenanted as his 
surety for the payment of the mtge. debt of £450 
to the mtgee. on Mar. 4, 1858. By a deed, dated 
Dec. 15, 1884, the above-mentioned mtge. & various 
other mtges., including other property, given by 
the mtgor. were consolidated, plitf. advancing the 
total sum of £3,200 for payment to the various 
mtgees. of the amounts of their respective debts, 
& taking assignments of such debts & the mtged. 
properties, ‘* with the full benefit of the covenants ”’ 
contained in the respective mtge. deeds; & the 
mtgor. covenanted with pltf. for the payment of 
£3,200 on Jan. 19, 1885. Deft. was not a party 
to such last-mentioned deed :---Held : the covenant 
in that deed necessarily implied that principal 
debtor could not be sued for the £450 due under 
the covenant in the deed of 1857 before Jan. 19, 
1885, & consequently, there had been a giving of 


not on the others :—Z/eld: sufficient 
to prove & demand upon defts. only.— 
CASK v. BURTON & SADLEIR (1860), 19 
U. C. R. 540.—CAN. 
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Sect, 5.—Action on covenant for payment: Sub-sect. 
1,B. & C.; sub-sects. 2 & 3, A. & B.) 


time to principal debtor by which deft. as surety 
was discharged from liability. ; 

A covenant for payment of a Joan on a certain 
day, though in the affirmative, necessarily contains 
a negative by implication, viz., that the lender of 
the money is not to sue for it before that day 
(Lorp EsyEr, M.R.).—BOLTON v. BUCKENHAM, 
[1891] 1 Q. B. 278; 60 L. J. Q. B. 261; 64 L. T. 
278; 39 W. R. 293, C. A. 


Anniatation :--~Retd. Bolton v. Salmon, [1891] 2 Ch. 48. 


C. Agreement Not to Sue for Fixed Period. 

2644. Whether implied—Agreement to advance 
by instalments over two years.|—Written agree- 
ments relating to the working of some quarries con- 
tained (inter alia) the following provisions—‘‘ That 
defts. should allow & pay to pltfs. for two years, 
from Dec. 7, 1870, the sum of £400 for each year, 
by equal quarterly sums of £100 ; that the sums of 
money which should be paid to pltfs. under that 
clause, should be added to a debt of £7,035 then 
due from pltis. & that the whole amount of such 
debt should bear interest from time to time at the 
rate of 5 per cent. per annum ; that the said sum 
of £ » Meaning the £7,035 & all additions 
thereto, whether by means of the two sums of 
£400 above-mentioned, & all interest upon the 
said debt, should be a first charge upon the 
purchase-money which should become payable to 
pltfs. under the sixth clause of the last agreement.’’ 
Defts. had advanced the above sum of £7,035 & 
other moneys to pltfs. on their personal account & 
also on the security of the working of the quarries 
which were managed by pltis. Defts. considered 
the workings were not successful ; & in June, 1872, 
they sued pltfs. at law for their debt. Pltfs. then 
filed their bill in this suit for the specific perform- 
ance of the agreements, an account, & an injunction 
to restrain the action. A motion for the injunc- 
tion was made on Aug. 1, but refused mainly on 
the grounds that there was no implied covenant 
by defts. not to sue for their debt before the expira- 
tion of the two years from the date of the agree- 
ments; & that a parol understanding to the 
contrary, relied on by pltfs., could not be allowed 
to control the written contract :—Held: there 
was an agreement not to sue during the two years, 
& the injunction was granted until the expiration 
of the two years.—CURTEIS v. FENNING (1872), 41 
L. J. Ch. 791, 1. C. 

2645. Agreement conditional on observance of 
covenants-—-Waiver of breach by subsequent receipt 
of rent.|~-Mtgee, agreed with a mtgor. that if 
mftgor. punctually performed the covenants con- 
tained in the mtge. deed he would not call in the 
mitge. money for five years. The mtgor. during 
the first year committed several breaches of 
covenant. 

About one & a half years after the last of these 
breaches, & before the expiration of the five years, 
the mtgee. gave notice calling in the mtge. money, 
alleging the breaches aforesaid. 


eee. 
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PART XIII. SECT. 5, SUB-SECT. 2. 











equity of redemption to one of several 


MortTGaGE. 


During this period of one & a half years the 
mtgee. had duly received the interest on the mtge. 
money on each quarter day as it accrued due :— 
Held: the receipt of interest was one of the facts 
receivable in evidence in determining whether 

Itf. had waived his right to call in the money 
batare the expiration of the five years accruing 
to him on the commission of the breaches of 
covenant by the mtgor.—SEAL v. Gimson (1914), 
110 L. T. 583. 


SuB-SECT. 2.—WHO MAY SUE. 


2646. Joint mortgagees.] — Covenant, by one 
pltf., on a deed executed between pltf. & H. of the 
one part, & deft. of the other part :—Held: H. 
ought to have been joined as a pltf. by reason of 
her joint interest, disclosed by the deed, in the 
subject-matter of the covenant.—HOPkKINSON v. 
LEE (1845), 6 Q. B. 964; 14L. J. Q. B. 101; 4 
L. T. O. 8S. 395; 9 Jur. 616; 115 BE. R. 3638. 
.Innotations :—Refd. Bradburne v. Hotfield (1845), 14 

M. W. 559; Wakefield v. Brown (1846), 9 Q. B. 209; 

Keightley v. Watson (1849), 3 Exch. 716. 

Assignee of chose in action by way of security.|— 
See CHOSES IN ACTION, Vol. VIII., pp. 4438, 444, 
Nos. 194-200. 

Debenture holder.|—-See CoMPANIES, Vol. X., 
pp. 830, 831, Nos. 5414-5418, 

Personal representatives. |-—Sce EXECUTORS, Vol. 
XXITI., p. 326, No. 8929; Part VITT, Sect. 3, 


sub-sect. 1, ante. 


SUB-SECT. 3.—WlHO MAY BE SUED. 
A. Assignee. 

2647. General rule — Assignee not liable.] — 
Though upon the purchase of an equity of redemp- 
tion the incumbrance is not, as between the 
representatives of the purchaser, his personal debt, 
even by his covenant to pay, which is considered 
as only for indemnity of the vendor, it is; if, 
beyond that, he enters into a new contract with 
the mtgee., as for different times & modes of pay- 
ment, etc.—OxForkD (EARL) v. RODNEY (LADY) 
(1808), 14 Ves. 417; 33 E.R. 58). 

2648. ——+.|—Mtgor. assigned his equity 
of redemption, & the estate of the two mtgees. was 
transferred, so that it vested in one alone. The 
assignee of the equity of redemption continued to 
pay interest on the mtge., & when sued for arrears 
suffered judgment by default. He afterwards was 
adjudged bkpt. & the transferee of the mtge. 
claimed to prove against his estate for further 
arrears of interest. The original mtgor. had 
absconded :—Held: there was no privity of 
contract between the assignee of the equity of 
redemption & the transferee of the mtge., & no 
personal liability on the part of the assignee of 
redemption to pay interest & the proof could not 
be allowed.—Re ERRINGTON, Ex p. Mason, [1894] 





1 Q. B. 11; 10 Morr. 309; 10 R. 913; sub nom. 
Re ERRINGTON, fx p. OFFICIAL RECEIVER, 96 
L. Ty; 766. 


either oxpressly or impliedly, in the 


gs cor joint mtgees., he covenanting to pay | pleadings in order to justify the joining 
ae a He A TRG Ge off the mtge., does not extinguish the | of a prior mtgee. as a party to the 
585.—-CAN. _ . “<“* | mtgor.’s liability on his covenant for | action. — LUMBER MANUFACTURERS’ 
: b. i-Where diteuaaninont ot payment of the mtge. a aa A laa rae . pe ars 
a nitge. on land is absolute in form, OT Da reer eens 7 WwW R: 876 ; er D. L. R. 781.— 
though ar a histor of eet the assignor a jc NEvenke: <c:. SemORE CAN. 
retains u right to part of the money, Peoanewae ears REN tt. 
an action on the COCEHOa in the mtge. | (1917), 39.0. L. R. 397; 12 O. W. N. {. Mortyagee a_ transferee under 


must be brought in the name of the 
assignee.——-WaARD v. Huunes (1884), 8 
O. KR. 138.—CAN. 


ce. ---—.)—-A. conveyance of the 


151; 36 D. L. R. 734.—CAN. 


e. Joinder of prior mortygagee.}—In | 1 
an action brought for payment of a 
mtge. there must be an offer to redeem, : AN. 


fac sule.}—WESTERN CANADA MORT- 
GAGE Co., LTp. v. O’°FARRELL, [1921] 

W. W. R. 121; 56D. L. R. 10; 
{1921] 2 W. W. R. 626; 16 Alta. L. R. 
429.—C. 


Part XIII.—Remepies or MorTGAGER. 


2649. Effect of covenant with assignor—tTo in- 
demnify.]|—A mere covenant by the puree of a 
mtged. estate to indemnify the vendor, does not 
make it his personal debt. 

Estate sold subject to a mtge. was exonerated in 
favour of the heir by the personal estate of the 
purchaser ; his acts having clearly made it his 
personal debt.—Woops v7. HUNTINGFORD (1796), 
, Ves. 128 : Ho E. R. 930. 
~Innotations :-—Consd. Butler v. Butler » 5 Ves._ 534. 

Apid. Hedece o, Medaes f 1852), 5 De Gok Sin, 330. Reta. 

Barham (1842), 1 ¥. & C. Gh, Cas, 688. 00) Sltendon 


2650. To pay mortgage.|—Upon the pur- 
chase of an equity of redemption the agreement of 
the purchaser with the vendor to pay the mtge., 
without any communication with the mtgee., is 
not sufficient to make it the personal debt of the 
purchaser.— BUTLER v. BUTLER (1800), 5 Ves. 534 ; 
31H. R. 724. 
<Innotation :-—Consd. Oxford v. Rodney (1808), 14 Ves. 417. 

2651. -|—OxFoRD (EARL) v. Rop- 
NEY (LADY), No. 2647, ante. 

2652. -|—(1) A mtge. is made of the 
manor & lands of S. & other valuable estates, to 
secure a debt of £80,000 & interest. The mtgor. 
dies intestate, leaving the debt wholly unpaid ; 
& his heir being pressed to pay off £30,000, part of 
the £80,000, procures a person to advance the sum 
required for the purpose, & the original mtgee. 
thereupon joins with the heir of the mtgor. in a 
deed conveying the manor & lands of S. to the 
person making the advance, subject to a proviso 
for redemption at the end of five years, being an 
equity of redemption altogether different from the 
prior equity of redemption, & the interest reserved 
being 5 per cent. instead of 43 per cent., which was 
the rate reserved in the original mtge. This is in 
effect a new mtge. by the heir, & the £30,000 is 
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descended to his two brothers as coparceners. 
The elder brother, who was the common law heir 
of the mtgor. purchased of the other brother his 
moiety of the gavelkind lands, & covenanted with 
him to pay the whole mtge. money. He did not 
thereby make the mtge. money his personal debt. 
—BARHAM v. THANET (EARL) (1834), 3 My. & K 


607; 8L. J. Ch. 228; 40 B. R. 281. : 

Annotations :—.A8 to tt) Distd. Hedges v. Hedges (1852), 
De G. & Sm. 330. Folld. Bagot v. Bagot (1864), 34 Beav. 
134. Generally, Refd. Clarondon vr. Barham (1842), 1 
Y. & C. Ch. Cas. 688. 


2653. New contract with mortgagee—Different 
times & modes of payment—Assignee llable.|— 
OXFORD (EARL) v. RODNEY (LaDy), No. 2647, ante. 

2654. When liability implied—Not from payment 
of interest—& alteration of days of payment.|— 
Re ERRINGTON, Ez p. MASON, No. 2648, ante. 

Right of assignor to indemnify by assignee.|— 
See Nos. 1018-1020, ante. 


B. Personal Representatives and Beneficiaries. 

See Administration of Estates Act, 1925 (c. 28), 
ss. 1, 2, 32-44. 

Liability of personal representatives.| -— See 
Executors, Vol. XXIV., pp. 618-620, 678, 674, 
Nos. 6487-0507, 6991-995. 

2655. Helr—Executing new covenant---Personal 
Hability.|—-Where heir inherits a mtge. estate, if he 
executes a new covenant & bond, with a new equity 
of redemption, he makes the debt his own, & his 
personal estate shall be primarily liable.—DOoNIs- 
THORPE v. PORTER (1762), 2 Eden, 162 ; Amb. 600 ; 
28 Ki. RK. 858, L. C. 

-tnnotations :-—Mentd. (Grice v. Shaw (1852), 10 Hare, 76 5 
Byam 7. Sutton (1854), 19 Boav. 556; [Ingle v, Vaughan- 
Jenkins (1900), 838 1. 1. 155. 

2656. —-—-- --.—- -----.]---If an estate descends 


thereby constituted his personal] debt. 
(2) The same mtgor. made another mtge. of 
gavelkind Jands, which, upon his death intestate, 


Sm or nn 


PART XIII. SECT. 5, SUB-SECT. 3.—A. 


2649 i. Wiffect of covenant with assignor 
—To indennify.\—The obligation of a 
purchaser of mtged, lands to indemnify 

is grantor against the personal 
covenant for payment may be assigned 
even before the institution of an action 
for the recovery of the mtge. debt, & 
if assigned to a person entitled to 
recover the debt, it gives the assignee 
a direct right of action against the 
erson liable to pay the same.---- 
AALONEY @ CAMPBELL (1897), 28 
S.C. R. 228.--CAN. 

2650 i. ——--- Vo pay mortgage.) — 
Although a purchuser from the mtgor. 
of the equity of redcuption, covenants 
with him to pay off the mtge. debt, 
this, owing to the want of privity, 
affords no ground for the mtgee. pro- 
ceeding against the purchaser, either 
at law or in equity, to compel him to 
perform his covenant.—-CLARKKON ¢. 
Scorr (1878), 25 Gr. 373.---CAN. 

2650 ii. ——- —--—.-—Although the 
purchaser of the equity of redemption 
in a mtged. property covenants with 
the mitgor. to pay the mtge. moncy, ax 
the expressed consideration for the 
conveyance, there is no privity of 
contract or any impHed obligation 
created thereby, which will enable the 
mtgee. to sue the purchaser for the 
amount.—FRONTENAC LOAN & INVEST- 
MENT SocieTy tr. Hysor (1892), 21 
O. R. 577.—CAN. 

2660 iii. -/-The purchaser 
of land, subject to a mtge., does not 
ipso facto become personally Hable to 
the mtgee. for the amount of the mtge. 
nor does he become liable to the mtgee. 
by entering into a covenant with his 
vendor to pay the mtge. In other 
words, the burden of a covenant to 








pay intge. money docs not run with 
the intged. lands.--CANADA LANDED 
& NATIONAL INVESTMENT CoO. 0, 
SHAVER (1895), 22 A. R. 377.-—CAN. 
2650 iv. ——-- ——-.}: -‘The owner of 
Jand, ufter mortgaging it, assigned his 
equity of redermption to a third party, 
who covenanted to pay off the mtge. 
debt, & afterwards purchased = the 
milged. premises, under a decree at the 
suit. of the mtgee. At the sale the 
umount realised was not sufficient to 
cover the amount due to the mtgee. > 
Held: under the circumstances he 
was not entitled to any Hen on the 
estate for the deficlency.— FORBES $v. 
ADAMBON, 1 Ch. Ch. 117.—CAN. 


26531. New contract with mortyayce- 
Different times ds modes of payment-— 
Assignee liable.}-—On the purchase of 
an estate subject to a mtge. the pur- 
chaser agreed to pay off the security, 
& subsequently agreed with the intgee. 
for an extension of time for five years 
agroeing in consideration thereof to 
pay an increased rate of interest, & 
covenanted that he would pay to the 
mtgee. the said interest quarterly, so 
jong as the said forbearance should 
continue, & until the principal money 
was fully paid. On a Dill filed to 
enforce payment of the incumbrance : 
—Held: the purchaser was personally 
bound to pay only the interest. on the 
debt.— MATHERS », HELLIWELL (1863), 
10 Gr. 172.— CAN. 


g. Effect of release by mortgagee.) 
—A mtgor. conveyed part of the 
mtged. property to a purchaser, the 
mtgor. covenanting against incurn- 
brances; & the mtgee. subsequently 
released the part so sold from his 
mtge. :—Hield: as the release was in 
accordance with the mitgor.’s own | 


subject to a mtge., & the heir creates a new he 
for securing the old debt & also one contracted by 
himself, & fixes a new dhy of payment, he makes 
i himself liable to both deb 


ts, notwithstanding he 


obligation as to that. part, it did not 
uffeet the mtgor.’s right to recover the 
mtge. debt.—-CKRAWFORD vv. ARMOUR 
(1867), 13 Gr. 576. ~—CAN. 


h. Jinplied covenant to gay mort- 
gagee~ Under Land Titles stet.j—The 
offect of Sect. 63 of above Act, as 
amendcocd 19009 statutes, c. 20, 8. 5, In 
to give a mtgee. of lands the right to 
proceed, against a purchaser from the 
mitgor., directly, thus avoiding the 
necessity of oat an asniguinent 
from the mtgor. of his right of In- 
domnuity.—MONTRREAL TRuAT Co. 9, 
RBowus & BERESFORD (1915), 31 
W. Le RK. 14s 256 De Te RR. 432,-— 
CAN. 


we COLONIAL INVESTS 
& Loan Co. o. Fotsin (1911), 19 
W. J. R. 748; 1 W. W. Ht. 387; 4 
Sask, L. B. $02.---CAN. 


poe ae When mtged. land 
fn transferred by one transfer to 4 
number of transferees who each take 
a spocified undtvided interest therein 
& there is no arrangement, agreement 
or covenant negativing or restricting 
thelr Hability to the mtgee. under the 
covenant implied by sect. 54 of above 
Act, each of the transferees is Hable to 
the mtgee. for the whole amount pay- 
able on the mtge., even though 
certificates of title have been issued to 
the transferees for their specified 
interests.— TRusTH & GQUARANTER Co., 
LYrp. v. MonK, [1925] 1 D. L. R. 350; 
(1925) 1 W. W. KR. 5; 21 Alta. L. R. 
aate affg., (1923) 3 W. W. R. 1217.— 


MENT 
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m. Effect of juint covenant.}-—A cove- 
nant by three mtgors. that *‘ the mtgors. 
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Sect. 5.—Action on covenant for payment: Sub-sect. 
3, B. & C.; sub-sects. 4 & 5, A., B. (a) & (0); 
& C.] 


exempts, in the new security, his person & his 
property, except what is comprised in the new 
mtge. from liability in respect of the debts.— 
LUSHINGTON v. SEWELL (1827), 1 Sim. 435; 57 
E. R. 641 ; on appeal (1830), 1 Russ. & M. 169, L. C. 


Annotations :—Mentd. Turner v. Barclay (1854), 9 Moo. 
Pp. eh 3 pees Daniel v. Trotman (1863), 1 Moo. P. C. C. 
N. be : e 


2657. 
(EARL), No. 2652, ante. 

2658. .]|—In 1775, A. became owner in fee 
of estates W. & L. The W. estate was subject to 
mtges. amounting to £5,344 & the L. estate to a 
mtge. amounting to £2,200, all of which were 
created by A.’s ancestor. In 1787 A. mortgaged 
the L. estate for £8,000 reversing the equity of 
redemption to himself, & personally covenanting 
to pay the money out of this sum. He paid off 
the three mtges. on the W. estate ; A. died in 1806 : 
—Held: as between the representatives of A., 
the mtge. was primarily payable of A.’s personal 
estate.—BaGoT v. BaGcoT (1864), 34 Beav. 134 ; 
5 New Rep. 157; 11 L. T. 437; 10 Jur. N.S. 
1169; 13 W. R. 169; 55 E.R. 585. 

2659. Devisee—Devisees of mortgaged & un- 
mortgaged estate—Joint liability.|-Payment of 
interest by the specific devisee of part of testator’s 
real estate, which was subject to a mtge. created 
by testator, is sufficient to keep the mtgee.’s right 
of action alive against the specific devisees of other 
parts of the real estate which was not subject to 
the mtge., & thus entitle the mtgee. to an order for 
administration of the whole of testator’s real estate. 

The result is that for the purpose of this specialty 
debt all the devisees under the will, whether they 
are devisees of a mtged. or a free estate, stand on 
the same footing, & are jointly liable to the 
specialty creditor (FanrWwELL, J.).—ARe LAcrEy, 














-J}—BARHAM v. THANET 





HowaRD v. LicutTFooT, [1907] 1 Ch. 330; 76 
L. J. Ch. 316; 96 L. T. 306, C. A. 
Annotations :-—Refd. ite Atkinson, Proctor v. Atkinson, 


[1908] 2 Ch. 307. Mentd. Read v. Price, [1909] 2 K. B. 724. 

2660. Right of mortgagee to follow assets—De- 
ficiency of security.|—The mtgor. of a freehold 
house died shortly after assigning the equity of 
redemption. Six months later the mtgee. was 
informed of the assignment & death, but as he 
received his interest regularly from the assignee, 
he took no steps so realise his security or to entorce 
the mtgor.’s covenant. After thirteen years the 
assignee made default, & the security was found 
insufficient. The mtgors. estate had long since 
been distributed :—Held: the mtgee. was entitled 
to follow the mtgor.’s assets for any deficiency on 
the security.—He Eustace, LEE v. MCMILLAN, 
[1912] 1 Ch. 561; 81 L. J. Ch. 529; 106 L. T. 
789; 56 Sol. Jo. 468. 

-.]—See Administration of Estates Act, 1925 

(c. 23), s. 38. 

See, also, EXECUTORS, Vol. XXIII., pp. 427-434, 
Nos. 4982-5050. 


C. Statutory Companies for Public Purposes. 


See COMPANIES, Vol. X., pp. 1187, 1188, Nos. 
8421-8428. 


covenant with the mtgee. that the 
mtgors. will pay the mtge. money & 
intorest. & observe the above proviso, 
& will pay all present & future taxes,” 
is a joint covenant only, &, there- 
fore, if default in performance occurs 
after the death of one of the mtgors. 
vase hee at Ta ie cae oe r. 

ASBA iC), 8 7, W. OR, 
879.—CAN. } 


388.-—-CAN. 


PART XIII. SECT. 5, SUB-SECT. 4. 


n. Restriction of lability in decd.) 
—WIUBON v. FLEMING (1893), 24 O. R. 


o. Mortgage in 
purchase-money—C 
scinded by vendor.}—WalIsH v. WIL- 
LAUGHAN (1918), 42 O. L. R. 455; 14 


MORTGAGE. 


SuBp-sEcT. 4.—AMOUNT RECOVERABLE. 

Mortgage debt secured by bond—Whether interest 
recoverable beyond penalty.|—See Bonps, Vol. 
VII., p. 217, Nos. 592-594. 

2661. Costs & expenses—Recoverable on redemp- 
tion—Not recoverable in action.]—Costs & expenses 
properly incurred by a mtgee. in relation to the 
mtged. property, & which the mtgee. will be 
compelled to pay, as a condition of being allowed 
to redeem the property, do not constitute a debt 
in respect of which an action can be maintained by 
the mtgee. against the mtgor.—Re SNEYD, £2 p. 
FEWINGS (1883), 25 Ch. D. 388; 53 L. J. Ch. 545 ; 
50 L. T. 109; 32 W. R. 352. 


Annotations :—Consd. Wales v. Carr, [1902] 1 Ch. 860. 
Refd. Arbuthnot v. Bunsilall (1890), 62 L. T. 234; 
Kconomic Life Assce. Soc. v. Usborne, [1902] A. C. 147. 
Mentd. Faber v. Lathom (1897), 77 L. T. 168. 

Interest on mortgage— Liability of surety.]—— 

See GUARANTEE, Vol. XXVI., p. 86, No. 605. 
Principal & interest.|—See Parts XVI. & XVII. 





SUB-sSECT. 5.—Loss OF RIGHT. 
A. Severance of Debt from Security. 

2662. General rule—Right of mortgagor to re- 
conveyance.|—The assignee of a mtge. cannot 
stand in any different character, or hold any 
different position from that of the mtgee. himself, 
although the mtgor. may not have been a party 
to the assignment. Every mtgor. has the right 
to have a reconveyance of the mtged. property 
upon payment of the money due upon the mtge., 
& the mtgee. is charged with the duty of making 
such reconveyance upon such payment being 
made. Where, therefore, a mtgee. having, besides 
the property mtged., certain promissory notes 
made by the mtgor. as collateral security for his 
debt, transferred the intge. without assigning the 
collateral securities :—Held: he was not entitled 
so to sever the debt from the security, & an 
injunction granted against his proceeding at law to 
recover the amount of one of his notes pending a 
suit instituted by the mtgor., to redeem & to settle 
the equities of the parties, sustained._—WALKER ¥. 
JONES (1866), L. R. 1 P. C. 50; 3 Moo. P. C. C. 
N.S. 397; 35 L. J.P. C. 30; 14 L. T. 686; 12 
ee N.S. 381; 14 W. R. 484; 16 E. R. 151, 
Annotations :—Consd. Kinnaird v. Trollope (1888), 39 Ch. D. 

636. Apld. Rourke ¢. Robinson, {1911} 1 Ch. 480. Consd. 

Kilis’ Trustee v. Dixon-Johnson, (1924) 2 Ch. 451. Refd. 

Re Oxford & Canterbury Hall Co. (1870), 5 Ch. App. 433 ; 

Rudge v. Richens (1873), L. R. 8 C. P. 358; Graham vv. 


Seal (1918), 88 L. J. Cn. 31; Aman wv. Southern Ry., 
11926) 1 K. B. 5. 


See, also, Part XIV., Sect. 2, post. 

2663. Transfer of mortgage—Retention of col- 
lateral security—Assignee in no better position than 
mortgagee.|-—-WALKER v. JONES, No. 2662, ante. 


. 


B. Loss of Mortgaged Property. 
(a) In General. 

2864. General rule.}]—If a creditor holding 
security say for his debt. he is under an obligation 
on payment of the debt to hand over the security ; 
& if, having improperly made away with the 
security, he is unable to return it to his debtor, 


OQ. W.N. 53; 42 D. L. R. 581.—CAN. 


p. .dgreement by mortgagees to pay 
of other morigages.}—ALBYN TRUBT rf. 
ING’8 PARK Co., [1920] 3 W. W. R. 
402.—CAN. 
part payment of PART XIII. SECT. 5, SUB-SECT. 5.— 
act of sale B. (a). 
2664 i. General rule. }—Where a mtgee. 
& mitgor. sould & conveyed part of the 


Part XIII.—Remepies or MorTGAGEE. 


he cannot have judgment for his debt (LORD CAVE, 
C.).—ELuis & Co.’s TRUSTEE v. Drxon-J OHNSON, 
Shae eee a Pr ‘ar on 221; 133 L. T. 

;: - li KR. 336; 69 Sol. Jo. 395; D 
B. & C. R. 54, H. L. eee 


(b) Effect of Sale. 


See, generally, Sect. 2, ante. 

2665. Sale by transferee of equity of redemption 
—Concurrence by mortgagee—Vendor permitted 
to receive purchase-money—Loss of right against 
mortgagor.|—-PALMER v. HENDRIE, No. 2189, ante. 

2666. Sale under power—Action on covenant for 
balance.|—To a declaration by mtgee. against 
mtgor. for the balance due for principal & interest 
after sale under a power in the deed of the mtged. 
property, defts. pleaded, on equitable grounds, that, 
after default in payment of principal & interest, 
pltf., pursuant to the covenants in the deed, 
entered into & took possession of the mtged. 
premises, & sold the same, & so deprived deft. of 
his right to have them reconveyed to him on pay- 
ment of the principal money & interest due. A 
judge at chambers having struck out the plea, 
on the ground that it was a bad & dishonest plea, 
the ct. refused to intertere—RUDGE v. RICHENS 
(1873), L. R. 8 C. P. 358; 42 L. J. C. P. 1273 28 
L. T. 537. 

Annotations :---Apprvd. Grant. «. Boos, [1926] A. C. 781. 

Refd. Kinnaird r. Trollope (1888), 39 Ch. D. 636. 

2667. -_—.1— By a memorandum of 
deposit, dated in 1882, of bonds to secure the 
repayment in 1883 of an advance, the borrower 
authorised the lender to sell the bonds for the 
purpose of repaying the advance, & undertook 
to pay the lender any difference between the 
proceeds of the bonds & the amount of the 
advance. In 1889 the lender sold the bonds, but 
the procecds were not sufficient to repay the whole 
of the advance. In 1891 the borrower died without 
having given any acknowledgment of the debt :— 
Held: the cause of action in respect of the whole 
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of the debt accrued in 1883 & not in 1889, & 
therefore a claim for the difference by the lender 
against the estate of the borrower was barred by 
Stat. Limitations. 

_ It appears to me that that clause was not 
intended to alter the contract to pay, but to express 
the right of the creditor as to the mode of dealing 
with the securities. It gives him power to sell 
the securities, & directs him what to do with the 
proceeds, & says that the debtor will pay the 
deficiency. That does not affect the original 
promise or obligation to pay (LINDLEY, L.J.).— 
Re McCHENRY, McDERMoTr v. Boyp, BARKER'S 
CLAIM, [1894] 3 Ch. 290; 63 L. J. Ch. 741; 71 
L. T. 146; 43 W. R. 20; 10 T. L. R. 5763 38 
Sol. Jo. 616; 7 R. 527, C. A. 

2668. Sale under order of court-—-Purchase by 
mortgagee bidding with leave of court—Action on 
covenant for balance.]|——Mtgec. who has obtained 
an order for sale, &, bidding with the leave of the 
ct., has purchased the mtged. property, is not 
precluded from suing the mtgor. upon his personal 
covenant in the mtge. for the difference between 
the sum due under the mntge. & that realised by 
the sale. It is not. material that he has resold the 
property at a profit.—GRANT (GORDON) & Co. v. 
Boos, [1926] A. C. 781; 95 L. J. P.O. 1673 135 
L. Tt. 740; 42 1. L. BR. 604, P.O. 


C. Effect of Foreclosure Proceedinga. 


See, generally, Sect.. 7, post. 

2669. After foreclosure decree—Before sale.]|— 
A mtgee. may sue at law on the bond. after a decree 
of foreclosure.—AYLET v. HILL (1779), 2 Dick. 551 3 
21 K. KR. 384, Ll. C. 

2670. Pec a es ——~.!— Took Vv. ( | 786), 2 
Dick. 7853; 21 FE. R. 4763) aub nom. TOOKE v, 
HARTLEY, 2 Bro. (. C. 125, 1... 


«fnnotations :—Oonsd. Perry v. Barker (1803), 8 Vos. 527, 
Apld. Sinith «. Smith (1835), 1 Y. & GC. Ex, 338. Refd. 
Lockhart ¢. Hardy (1846), 2 Beav, 349. 


2671. After foreclosure & sale.] —Took v. —— 


een et ene, 


mtged. property, without the con- 
currence of a person to whom, subse- 
quently tu the mtge., the mtgor., had 
sold the remainder of the property, & 
whose interest was known to the 
mtgee.; & the mtgee. covenanted for 
freedom from incumbrances :—/eld : 
the mtgee. having thereby put it out 
of his power to reconvey the whole of 
the mtged. pruperty, he could not call 
on the owner of the remaining portion 
for payment of the balance of the ntge. 
money.—GOWLAND t. GARBUTT (1867), 
13 Gr. 578.—CAN. 


2664 ii. J—A writ was in the 
hands of the sheriff at the suit of the 
pitfs. against I., at the time of the 
dismissal] of a bill filed by I., to redeem 
pitfs., & at the time of the sule to M., 
which dismissal had the effect of 4 
decree of foreclosure against I. :— 
Held: pitfs. might proceed to recover 
their debt against I., they being in 
a position to reconvey tho mtged. 
premises.—BANK OF TORONTO t. IRWIN 
(1881), 28 Gr. 397.—CAN. 


2664 fii. Held: the mtgee. 
having debarred herself from restoring 
the estate covered by the mtge., un- 
altered in cbaracter & quantity, in a 
manner unauthorised by the terms of 
the mtge., an assignee of the mitge. 
could not claim under the covenant 
therein in an administration of the 
mtgor.’s estate.— Re THURESSON, 
McKENZIE v. THURESSON (1902), 22 
C.L.T.51; 30. L. R. 271; 10.W. R. 
4.—CAN. 

2664 iv. .}—The mtgee., having 


so dealt with the property as to render 
it impossible to restore it, on payment 











of the moneys secured by the mtge. 
given by deft., cannot recover on the 


covenant.--NATIONAL ‘TRUST . (Oo. ov, 
BOUSFIELD (Man.) (1906), 4 W. L. 2. 


f75.---CAN. 
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2366 i. Sale under power— Action on 
covenant for balance, |--Where, after 
the mtgor. had assigned his equity of 
redemption, the mtgee., with the con- 
currence of the assignee, by sale & 
transfer of the mtged. premises, put it 
out of his power to reconvey on re- 
demption by the mtgor. :-- Held: he 
could not call on the mtgor. for pay- 
ment of any deficiency resulting upon 
such sale of the estate.--- BCUKNHAM t. 

2666 ii. ——— -J—In an action on 
the covenant for payment in a intge. 
for the amonnt of the deficiency after 
the exercise of a power of sale, deft. sot 
up the sale under the power to one W., 
& a re-transfer by W. on the same day 
to pltf., by which pltf. became the 
owner of the land :—Held: no defence. 
—PEGG v. HOBSON (1887), 14 0. KK. 
272.—CAN. 
put it out of their power to reconvey 
to pltfs., upon payment of the mtge.- 
inoney, & having done this by an 
exercise of a power of sale, which was 
not bond fide, but intended to cut out 
the equity of redemption, while still 
enfo payment of the debt, were 
restrained from enforcing a judgment 
which they had previously recovered 
on the covenant in the mtge.— 
CROTTY vt. TAYLOR (1892), 8 Man. L. R. 








188.---CAN. 


» Action by second = mortgagee— 
After aale by firat mortgayee---Second 
mortyayee compelled to concur in sale. }— 
Held: as the land charged was not. of 
sufficient value to satisfy even the 
first charges, the release given by the 
second chargee was given under coim- 
pulsion to save expense, & his inability 
to reconvey could not be invoked when 
it. arose from tho chargor’s own default. 
~-BKeATY v. BAILEY (1912), 21 O. W. R. 
81868; 30. W. N. 090; 26 0. L. R. 
145 7 3 })). lL. jh. $31.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.—C. 


r. After foreclosure decree-—& mort- 
gage by mortgagec.|--1f after a mtgee. 
has obtained a final order of foro- 
closure he has mortgaged the ostate, 
that fact alone will not deprive him 
of the right to sue for the mtge. 
money, if, at the time of bringing the 
action, he has a off the intge. 
created by himself, & ts in a position 
te reconvey the estate. —MUNSEN 9», 
Hauss (1875), 22 Gr. 279.—CAN. 

t. --——- Foreclosure by mort- 
gagee.}—The fact that pitf. cannot, 
npon payment of the amount of his 
mtge. debt, reconvey the estate, is no 
answer to an action on the covenant, 
where the inability to reconvey is due 
to the equity of redemption having 
been foreclosed by a prior mtgee., & 
therefore to no fault of pltf.—BkOWN 
vo. WEIL, {1923) 4 D. L. R. 11864; 53 
O. L. R. 183; affg., ake D. L. R. 
892 ? 53 O. L. RK. 27.—C ° 

2671 i. After foreclosure ¢& sale,.)— 
CHISHOLM v. KENNY (1886), 19 N. 8. R. 
(7 R. & G.) 407 ° 8 C. L. T. 62.—CAN. 
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5,C., D. & E.; sub-sect. 6.] 


(1786), 2 Dick. 785; 21 HE. R. 476; sub nom. 


TOOKE v. HARTLEY, 2 Bro. C. C. 125, L. C. 
Annotations :—Consd. Perry v. Barker (1803), & Ves. 527 ; 
Smith o. Smith (1835), 1 Y. & C. Ex. 338. Refd. Perry 
Hy uereer tines), 13 Ves. 198; Lockhart v. Hardy (1846), 
cav. 349. 


2672. ——— Action for balance — Foreclosure 
opened.|—-After foreclosure & sale, action by the 
mitgee. for the balance opens the foreclosure. 
Therefore the mtgee. should have time to get back 
the estate & tender a reconveyance, & the mtgor. 
to redeem. But the mtgee. having taken possession 
a considerable time ago, & the balance being incon- 
siderable, a perpetual injunction was decreed.— 
arias a BARKER (1806), 13 Ves. 198; 33 E. R. 

do Vie 
‘Annotations :—Consd. Grant v. Boos, [1926] A. C. 781. 
Refd. Dyson v. Morris (1842), 1 Hare, 413; Lockhart v. 


Hardy (1846), 9 Beav. 349. Mentd. Romeo v. Young, 
Mounsey v. Young (1840), 9 L. J. Ex. Eq. 41. 


2673, ——— LOCKHART v, HARDY, 
No. 2186, ante. 

2674. Foreclosure absolute against second sub- 
mortgagee—By first sub-mortgagee—Right of first 
sub-mortgagee against mortgagor.|—H., the owner 
of a lease of a house, assigned it to D. for the 
residue of the term by way of mtge., to secure 
£3,000 & interest. J). sub-mortgaged the debt, 
& assigned the house for the residue of the term, 
Jess three days, to K., to secure £1,200 & interest. 
B. died, & in the administration suit against his 
exors., 1D. & I. brought in a claim for £3,000. B.’s 
exors. assigned their equity of redemption to D. 
I). further sub-mortgaged the debt, & assigned 
the house for the residue of the term, less three 
days, to 1., to secure £1,000 & interest. D., by 
registered deed, assigned all his estate to trustees 
for the benefit of creditors. E. filed a bill against 
B.’s trustees & L. for foreclosure ; B.’s exors. not 
being parties. ).’s trustees disclaimed by answer, 
& J.. was foreclosed. K., who had been paying the 
ground rent for some years, at length ceased, & the 
original Jessors entered :—Held: (1) E. was 
entitled to prove against B.’s estate, which was 
insufficient, for the whole sum of £3,000; but 
he was not to receive more than the amount due 
to him for principal, interest, & costs on the £1,200 
mortgage debt ; (2) the disclaimer by D.’s trustees 
extended only to matters in issue in the suit, & did 
not. operate so as to enlarge the cstate of pltf. . 

It is said that he is not in a position to restore 
the estate if the mtge. claim be satisfied ; & that 
consequently, he has lost his right. to enforce pay- 
ment of the debt. Ife is not in a position to 
restore the estate, simply because the freeholder, 
by title paramount, has evicted him & everybody 
else... . There has been no default on his part ; 
he has not received payment ; he has not released 
the debt ; & I think he is entitled to prove for the 
whole, & receive in respect of it as much as the 
estate can pay (JaMEs, V.-C.).—Re BURRELL, 


treater nara. 








eee 


MoRTGAGE. 


BuRRELL v. Smitu (1869), L. R. 7 Eq. 399; 38 
L. J. Ch. 382; 17 W. R. 516. 

2675. Foreclosure action pending—Order for 
personal payment—Second action unnecessary.|— 
Mtgees. commenced in May, 1891, an action 
claiming payment of the principal & interest, an 
account of what was due, foreclosure, & a receiver. 
In June the equitable tenant for life of the mtge. 
money was appointed in the action to be receiver 
of the rents of the mtged. property, with directions 
authorising him to retain the arrears of interest & 
the current interest out of the rents. The rents 
were insufficient to pay the current interest. The 
action had not been tried. In Sept. 1892, pltés. 
commenced a second action against the mtgor., 
indorsing the writ for a definite sum, being the 
amount of two years’ interest from Aug. 1890, less 
the amounts of rents received, & they applied for 
immediate judgment under R. S. C., Ord. 14 :— 
Held: (1) as, according to the form of order 
settled in Farrer v. Lacy, Hartland & Co., No. 2200, 
ante, a mtgee. in a foreclosure action obtains a 
personal order for payment of the principal with 
interest down to the date of the certificate, the 
money to be recovered in the second action could 
be recovered in the first, & the second action, 
therefore, was improperly brought; (2) the case 
did not come within R. S. C., Ord. 14; for as the 
receiver was receiving the rents with liberty to 
retain the interest out of them, there was no 
liquidated sum for which the writ could be indorsed 
under R.S. C., Ord. 3, r.6. The order for payment 
was, therefore, discharged.—POULETT (EARL) v. 
TnL (VIscouNT), [1893] 1 Ch. 277; 62 1. J. Ch. 
466; 68 L. T. 4763; 41 W. R. 508; 2 R. 288, 
C. A. 

Annotations :-—As to (1) Folld. Williams v. Hunt, [1905] 

K. B. 512. cts to (2) Expld. Lynde vr. Walthman, [1895 


2Q. B. 180. 

2676. Principal & interest.|— 
As a mtgee. who brings an action in the Ch. Div. 
for an account of principal & interest due under the 
mtge. has a complete remedy by claiming in that 
action a personal order for payment, a second 
action brought in the K. B. Div., while the Ch. 
action is pending, to recover principal & interest, 
is improper, & should be stayed.—WILLIAMS v. 
Hunt, [1905] 1 K. B. 512; 74 1. J. K. B. 364 ; 
92 L. T. 192, C. A. 

2677. Puisne incumbrancer submitting to fore- 
closure-—Without insisting on right to redeem— 
Right of action on covenant not lost.!—Where 
various parties to an action agree an order pur- 
porting to be a consent order, the agreement must 
be treated as embodying terms to which all assent, 
& by which all are bound. 

A. puisne incumbrancer who voluntarily submits 
to a foreclosure order absolute being made upon 
an originating summons, without insisting upon 
his right to have a time allowed within which to 
redeem a prior incumbrancer, does not thereby 
preclude himself from suing on the covenant for 


1 
] 














2672 i. ——— Action for balance—Fore- 
closure opened. |-—MILLER vt. McCuaia 
(1890), 6 Man. L. R. 539.—-CAN. 


2672 ii. ——— ——.]---In a fore- 
closure action where the order nisi 
gives the mtgee. personal judgment 

ainst the mtgor. as well as fore- 
closure, the taking of the final order & 
vesting of the mtged. property in the 
Intgee. does not prevent the amtgee. 
from proceeding to realise the debt 
under his personal judgment, so long 
us he is in a position to reconvey the 
Infged. property. 1f, however, he 
proceeds on his judgment, the fore- 
closure will be reopened.—ORSER v, 
COLONIAL INVESTMENT & LOAN Co.,, 





349; 37 D. L. Rt. 47.—CAN. 

a. e ¥ N v. CALD- 
WELL (1900), 32 N.S. R. 458.—CAN. 
— MCNEILL ¢t. 

K. lL. ite 288,— 


——— oe FRY 


b -— —-—. 
O’CONNOR (1907), 2 
CAN. 


6. ——.}—Mtge. transactions 
under Real Property Act are to be 
dealt with in accordance with the prin- 
ciples of equity jurisprudence ; & fore- 
closure under the statute does not, as 
between the parties, any more than 
a decree absolute would have done, 
prevent cts. of equity froin regarding 
the intent rather than the form; & 





the mtgee. may, notwithstanding the 
foreclosure, recover on the covenants, 
unless he has parted with the property. 
—NOBLE v. CAMPRELL (1911), 18 
ae kh. 591; 20 Man. L. R. 232.— 








d. -}—Where a mtgee. has 
foreclosed the equity of redemption or 
acquired it by other means he cannot 
sue for the debt or any part of it 
secured by the intge. unless he is in 
position to restore the mtged. pro- 
pert ar an BANK OF CANADA %. 

CLEOD (B. C.), {1919) 3 Ww. Ww. R. 
544 Pq 48 D. L. R. 500.—CAN. 

e. —— ——.}+ Under the law of 
Saskatchewan, if a mtgee. of a first 


Part XIII.—ReEmepies or MorTGacEn. 


payment in the mtge. deed & recovering his debt 
from the residuary legatees & devisees of deceased 
mtgor. 

A mtge. of a leasehold public-house by testatrix 
contained a covenant that she, or those deriving 
title under her, would, upon demand in writing 
left at the public-house, repay the principal sum 
advanced with interest. No demand in writing 
was ever made on the premises :—Held: effect. 
was given to the true intention of the parties to the 
deed if it was brought home to the mtgor., or those 
claiming under her, that the mtgees. were demand- 
ing their money & were about to take proceedings 
to recover it.—WoRTHINGTON & Co., LTD. 2. 
ABROTT, [1910] 1 Ch. 588; 79 L. J. Ch. 252; 101 
Il. T. 8953; 54 Sol. Jo. 83. 


D. By Lapse of Time. 
See LIMITATION OF ACTIONS, Vol. XXXII... 
pp. 317, 324, 333, 406, 407, 421, 422, 47]-482, 
Nos. 29-36, 103, 183, 848-860, 984-993, 1850-1454. 


FE. Other Cases. 


2678. Contract to buy other property from mort- 
gagor—Debt to be deducted from purchase price. | 
It is no ground for restraining a mtgee. from 
enforcing his security at law, that he has contracted 
to buy from the mtgor. another estate from the 
purchase-money for which the mtge. debt is to be 
deducted. 

If an injunction be granted on such a ground 
as is here stated, is not this the consequence, that. 
the mtgee. of any estate, by agreeing to become 
the purchaser, abandons his right to sue at law 
upon the specialty, until an account can be taken 
between him & the mtgor. as vendor? (LORD 
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My. & K. 334; Coop. temp. Brough. 266; 47 
EB. R. 94, L. C. 

2679. Sub-mortgage of leasehold—Forfeiture by 
ee ——Re BURRELL, BURRELL v. SMITH, No. 2674, 
ante. 

2680. ——— Disclaimer by trustees of mortgagee.| 
—Re BURRELL. BURRELL 7. SMITH, No. 2674, ante. 

2681. Release by mortgagee to mortgagor. ]| 
—Re BURRELL, BURRELL v. SMITH, No. 2674, ante. 





SuB-SECT. 6.—PRACTICE. 


2682. Specially indorsed writ—Action by assignee 
of mortgage debt.]—The indorsement upon a writ 
of summons stated that pltf.’s claim was for a 
certain sum for principal & interest due to him as 
the assignee of a mtge. debt due from deft., but 
did not. state that. express notice in writing of the 
assignment. was piven to deft. :—Held: the writ 
was specially indorsed within R. S. C., Ord. 3, r. 6, 
&. therefore, leave could be given to enter final 
judgment under R. 8S. C., Ord. 14, r. 1.—SATCH- 
WELL v. CLARKE (1892), 66 L. T. 641; 8 T. 1. RR. 
592 3 36 Sol. Jo. 521, C. A. 

Se al -~Apld. Bradloy ve. Chamberlyn, [1803] 1 Q. B. 


2683. -———- Recelver in possession.]-—-POoULEF?TrT 
(EARL) vw. Haiti (Viscounr), No. 2075, anie. 

2684. -- ~~ Amount due in dispute.]— 
Where a mtgee. appointed a receiver, who received 
rents, & afterwards the mtgee. brought an action 
specially indorsing the writ with a claim for the 
mtge. debt & interest, & applied for judgment 
under R. 8S. C., Ord. 14:--Held: the mere fact 
of a receiver having been appointed did not prevent 
the application of Ord. 14, but, as there appeared 


eet A tate ee 


BROUGHAM, (.).—PELL ». STEPHENS (1833), 2 
& of a third mtge. obtains foreclosure omtgee, On the application of mtgor,,  TRUMENHISER (1870), 30 UC. R. 426. 
under the first mtge. & alfenates the oo mtgee. was restrained from proceeding  - CAN. 


land, he can still recover under the 
covenant for payment. in the third 
mtge.—ISMAN v. SINNOTT, [1920] 3 
Ww. WwW. R. 481.—CAN. 

f. Foreclosure action pending —Payr- 
ment by assignee of equity of re- 
demption~—Release by mortgagee.| 
RYAN v WILSON (1872), 32 ULC. 
553.—CAN. 
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g. Mortgage for wnpaid purchase- 
money— Land subject to mortgage in 
fraud of purchaacr.J—MCDERMOTTY 1, 
A era (1865), 24 U. CO. Re. 467.—- 








h. ——-,.}— Barron tv. BALvD- 
WIN (1879), R. ke. J). 366.—CAN. 

k. ——-~ Land sold for tareas.jJ— 
Re KENNEDY, WIGLE tv. KENNEDY 
(1878), 26 Gr. 33.—-CAN. 

l. Mining lease— Mortgage to secure 
advances—Variation betircen lay agree- 
ment & mortgage—ZIlliterate mortgagors 
not liable on covenant,|— LETOURNEAU 
vt. CARBONNEAU (1904), 35 S.C. XK. 
110.—CAN. 

m. Ertension of time given by 
mortgagee—T'o assignee of mortgagor. }— 
Jn order for a mtgor. to be released 
from his covenants by an extension of 
time given by the mtgee. to persons 
who have purchased the land subject to 
the mtge., the mtgor. must establish 
some impairment of his rights to pro- 
ceed against such purchasers in the 
event that he is called upon to pay off 
the mtge.—CANADA LIFE ASSURANCE 
Co. vt. YounG (Alta.), (1921] 1 W. W.R. 


n. Mortgagee unable to gire up 
title-deeds.|-—-Mtgee. having got posses- 
sion of mitgor.’s title deeds, lodged 
them with an attorney, who claimed a 
Hen on them for business done for 


ree my 





at law upon his collateral security. 
ae ipo vt. SALL (1803), 1 Sch. & Lef. 
| 76.— ° 


PART XIII. SECT. 5, SUB-SECT. 6. 


0. Stay of proceedings.j- The et, 
refused to Interfere ing a sunminary 
manner to stay proceedings in an 
action of covenant on a mntge. to secure 
money, brought for the benefit: of an 
assignee, though if was shown that the 
mitgee. had signed a writing, not. under 
seal, by which he acknowledged that 
the instalments inentioned in the mtge. 
were for a Jarger sum than was really 
due.— BABY tr. MILNE (1836), 5 0. S. 
76.—CAN. 


p. Order for payment out of money.) 
~~An order for the payment of money 
out of ct. will not be made er 7. 
the party who has paid ft ino must 
be served with notice.—-BULLEN  ¢. 
RENWICK (1864), 1 Ch. Ch. 213. + 
CAN. 


q. Defence.) — Declaration on oa 
covenant contained in a mtge. Deft. 
dleaded that pltfs. gave thel: bond 
vyinding themselves to execute a bond 
to deft. of the premises comprised fu 
the mtge., & alleged that pltfs. bad not 
done so: & averred that pitfs. had not 
u good title to the land :—//eli: plea, 
bad, as it did not show what. defect 
there was in pltfs.’ title. —DAUPHIN 
ps LESPERANCE (1864), 14 C. P. 133,.— 


r. Decluration.}—Held: looking at. 
the form of the intge. in this case, 
& the declaration, pltf. was not en- 
titled to a verdict for the whole prin- 
cipal, for the declaration did not 
clearly show that he was claiming it. 
by reason of non-payment of the 
interest, & he was not bound to sue 
for the whole amount.—NoORTHEY r. 


t. Juriadiction of court.}—The writ 
was issued, specially endorsed — for 
money puyuble on a mitge. of lands in 
Manitoba, exeeuted by deft. in Ontario, 
& payable to the mtgee. or his assigns, 
but. not. at any particular place. Pitf., 
who was the mtgee., resided In Mani- 
tobua: -fleld: the non-payment of 
the money, which gave pltf. his cause 
of complaint, occurred within the pro- 
vince, & the ct. had Jurisdictlon.—- 
BRADLEY ¢. MceLein (1883), 1 Man. 
L. Ht. 103.—CAN. 

a. .J—- The district cl. han 
Jurisdiction over an action by a mtgee. 
on the personal covenant ip a mtge. 
where the amount. claimed is | witbin 
the competence of that ct.--CoaD v. 
WiInpson, {1024] 4 1) LL. RR. 882; 
(1924) 3 WoW. Ro 4303 19 Sask. LOR. 
20.—~CAN, 

b. Joinder of pleaa.)}---To an action 
upon a covenant In a mtge., a plea 
of payment into et. may be Joined 
with a plea of non eat factum,— PRATT 
, ace (1885), 2 Man. L. 213. 

c. Diapute as to amount due.j— 
Where « deft. in a mtge. action desires 
only to arin hey the amount. claimed, 
but, instead of giving the notice re- 
ferred to in r. 71%, enters an appearance 
in which he disputes the amount, 
judgment cannot be entered on prae- 
cipe; « motion to the ct. becomes 
necessary.—UCcK v. KINGHORN (1895), 
17 P. ht. 1.—CAN, 

d. Amendment of claim.}—In, an 
action upon mtge. where it is found 
that deft. did not execute the mtge., 
but that moneys of pltf. were paid 
for, & to deft. through an agent whom 
he had authorised to obtain a loan 
for him, pltf. should be allowed to 
amend his claim so as to make it one 
for repayment of money  lent.— 
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to be a question as to what on the true state of the 
account as between the mtgor. & mtgee. was due 
to the latter, leave to defend must be granted. 
LYNDE v. WAITHMAN, [1895] 2 Q. B. 180; 64 
L. J. Q. B. 762; 72 L. T. 857; 14 BR. 489, C. A. 

2685. Right to begin—Piaintiff.|-—There is a 
question as to the amount of the claim pltf. is 
to begin (WILLIAMS, J.).—OVERBURY v. MuUG- 
GRIDGE (1858), 1 F. & F. 187, n. 

2686. ——— Defendant—Amount of claim ad- 
mitted.|—In covenant for repayment of money, 
the only plea being that the deed was a mtge. deed, 
given to secure money lost by gaming; if deft. 
admits the amount of the claim, he is entitled to 
begin, even although the claim, in a technical 
view, is partly for unliquidated damages.— HILL 
v. Fox (1858), 1 F. & F. 136, N. P.; on appeal 
(1859), 4 H. & N. 359, Ex. Ch. 

«Innotations :-—Mentd. Howkins ». Bennet: (1860), 7 (. B. 

N.S. 507; Higginson ”. Simpson (1877), 2. P. D. 76; 


Read v. Anderson (1882), 10 Q. B.D. 100; Carlill v. 
Carbolic Smoke Ball Co. (1892), 67 1, T. 837. 


Srcr. 6.—RECOVERY OF DEBT WHEN NO 
COVENANT TO REPAY. 


2687. Action for money lent.|—Deft. borrowed 
money of B., & conveyed land in trust for him, 
with a power of sale, in trust to pay him principal 
& interest, & pay over the residue to deft. ; deft. 
afterwards borrowed other money of B., & charged 
that also on the land, but without any power of 
sale. Afterwards, pltf. paying both sums to B. 
& advancing an additional] sum to deft., by deed 
between pitf., deft., B.. & B.’s trustee, the former 
securities were assigned to pltf., B. giving pltt. 
a power of attorney to sue in his name as to the 
first sum borrowed, & the lands were conveyed to 
pltf., to hold them to the same trusts, but for his 
own benefit, as were mentioned in the other deeds 
with respect to B. None of the deeds contained 
a covenant to pay. Pltf. sued deft. in debt, 
payable on demand, for money paid, money lent, 
interest, & on an account stated :—Held: he was 
entitled to recover the whole sum, on proof that 
he had paid it as above: & he was not bound to 
declare on the deed.—YatTrs v. ASTON (1843), 4 
Q. B. 182; 3 Gal. & Dav. 351; 12 L. J. Q. B. 160; 
7 Jur. 83; 114 E. BR. 866. 

Annotations :—Distd. Muthew v. Blackmore (1857), 1 H. & N. 

762, Refd. Barber ». Butcher (1846), 8 Q. B. 863; Price 


. Moulton (1851), 10 C. B. 561; Painter v. Abel (1863), 
2 New Rep. 83. 
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NORTHERN TRUST Co. v WASYL- 
KOVSKY & NORTHERN LUMBER Co., 


vince of Alberta dealing only with 
the remedy jin an ‘ action brought 


MorTGAGE. 


2688. ———.]—L. devised certain lands to deft. 
on trust to sell the same & apply the proceeds in 
payment of debts, etc. Deft. mortgaged the 
lands to pltf. as a security for money lent to him. 
The mtge. deed contained a covenant by deft. that 
he would, out of the moneys which should come to 
his hands as such trustee, from the lands com- 
prised in the mtged. security & the personal estate, 
if any, of L., pay to plitf. the principal & interest :— 
Held: as there was an express covenant by 
deft. to pay in a qualified manner, no contract 
by parol could be implied for the repayment, & 
consequently an action for money lent would not 
lie.—MATHEW v. BLACKMORE (1857), 1 H. & N. 
762; 26 L. J. Ex. 150; 28 L. T. O. S. 325; 156 
E. KR. 1409; sub nom. MATTHEW v BLACKMORE, 
5 W. R. 363. 

See, also, MONEY & MONEY-LENDING, pp. 210, 
211, ante. 


SEcT. 7.—FORECLOSURE OR SALE. 
SUB-SECT. ].—NATURE OF RIGHT TO 
FORECLOSE. 

See, generally, Law of Property Act, 1925 (c. 20), 
ss. 87-92, 101-107, 110. 

2689. Whether mortgagee must take possession. | 
—(1) Mtgee., having permitted the tenant for 
life to run in arrear for the interest, purchases 
the estate for life, & takes possession under that 
purchase: he is bound to apply the surplus rents 
& profits beyond the current interest in discharge 
of the arrear; & in the account under a bill of 
foreclosure was charged accordingly. 

(2) Mtgee. cannot be compelled to take 
possession, for he would subject himself to the 
account; which this ct. will never force upon a 
mtgee. Therefore he may file a bill for foreclosure 
without taking possession (ARDEN, M.R.).— 
eee (LORD) v. HUGHES (1799), 5 Ves. 99; 31 


Annotations :—As to (1) Dbtd. Sharshaw ¢. Gibbs (1854), 
Hay, 333. Moentd. Burges +. Mawley (1823), Turn. & R. 


2690. Stay of proceedings for foreclosure—On 
payment—On future day.|—-(1) In a foreclosure 
suit, the ct. will not stay proceedings on the 
application of a deft., except upon the terms of 
his paying down or having previously paid or 
tendered to pltf. his principal & interest & all the 
costs of the suit. Other incumbrancers, who are 
parties to the suit, have not such an intcrest in it 
as to enable them successfully to oppose a motion 
to stay proceedings, because the pltf. might at 








PART XIII. SECT. 7, SUB-SECT. 1. 
g. General rule.J—A bill of fore- 


LTp. (Sask.), [1918] 3 W. W. R. 204. 
CAN [ } W. RR. 204 


e. Personal judgment.) — Applt., 
being indebted to pltf., tranaferne to 
him a mtge. containing a covenant by 
the mtgor. for aymont, & in the 
transfer tho applt. covenanted that 
in case the mtgor. made dofault in 
ayment he would pay or cause to 
2%» paid the sums in default. Default 
having arisen under the intge., piltf. 
brought action against tho mtgor. 
which was a oo. then bkpt., the trustee 
in bkpcy., & applt.:—Held: as to 
appit. the action was one “ brought 
upon a mtge. of land ” within Judica- 
ture Act, 1922, s. 37, & the enforce- 
ment of personal judgment was pre- 
cluded until after sale—MacDoNALD 
v. CLARKSON (Alta.), [1923] 4 D. L. R. 
898 : 11923) 3 Ww. Ww. R. 690.—CAN. 


{.———.-A statute of the Pro- 


upon a mtge. of land,” & settling the 
form of judgment for the realisation 
of the debt out of the mtged. property, 
docs not apply to an action brought 
on the covenant for payment contained 
in a mtge. deed of Alberta land, in 
which the judgment must be limited 
to w personal order on the deft. to pay 
the amount.—NORTHERN TRUSTS Co. 
®. MCLEAN, [1926] 3 D. L. R. 93; 58 
O. L. hk. 683.—CAN, 


PART XIII, SECT. 6. 


2687 i. Action for money lent.}— 
Where the mtge. contains only a pro- 
viso for making it vold on payment 
of the mtge. money, & a proviso to 
sell & eject on default, but no cove- 
nant to pay, no Hability to pay is 
created by mere proof of the mtge. ; 
there must be evidence given of a 
loan or debt.—JACKSON vt. YEOMANS 
(1869), 28 U. C. R. 307.—CAN. 


closure is not a suit in equity for the 
recovery of the money charged upon 
the land, although it may lead to 
that; but it is, in effect, a suit to 
obtain the equity of redemption, 
which is, in the view of equity, an 
actual estate.—WRIXON v. VIZE (1842), 
3 Dr. & War. 104.—IR. 

h. Dismissal of bill—Upon which 
redemption decree issued.}—-Although a 
bill dues not pray redemption, but a 
decree for redemption is issued upon 
it, it would seem that a subsequent 
dismissal of the bill operates as a fore- 
closure. — CORNWALL v. HENRIOD 
(18686), 12 Gr. 338.—CAN. 

k. Co-ertensive with right to re- 
deem.}—The rights of mtgor. & mtgee. 
are reciprocal, in so far as the right to 
redeem being shown the right to fore- 
close is thereby established, although 
the identical conditions attached to 
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any time dismiss the bill agai - 
ment of their costs. capapaabeanatn i oo 

(2) The ct. will not make an order to stay pro- 
ceedings upon payment of principal, interest & 
costs on a future specified day, however near, 
because the right of a mtgee. is to pursue any or 
all of his remedies without hindrance, until he 
actually obtains payment of his demand. 

(3) When a suit is brought to a conclusion upon 
a motion of this kind, moneys in the hands of 
a receiver appointed in the suit belong to the person 
who was in possession of the estate when the 
receiver was appointed.—PAYNTER v. CAREW 
(1854), Kay, App. XXXVI.; 2 Eq. Rep. 496; 23 
L. J. Ch. 596; 23 L. T. O. S. 213 18 Jur. 417 ; 2 
W. R. 345; 69 E. R. 331. 
sar a as to (1) Distd. Paine v. Edwards (1862), 6 

2691. Effect of dispute as to priorities—Day fixed 
for pea ae Aaeee v. REES, No. 3122, 
post. 

See, now, Law of Property Act, 1025 (c. 20), 
s. 88 (2). 


SUB-SECT. 2.—RIGHT TO FORECLOSURE OR 


SALE. 
A, Jurisdiction of Court to order Foreclosure or 
Sale. 


(a) In General. 
Sec, now, Law of Property Act, 1925 (c. 20), s. 91. 
2692. What court may order—Sale of equitable 
mortgage—Commissioner.|—Qu. : whether a mtge. 
of an equity of redemption can be sold under the 
order of the comr., or an application to the ct. is 
necessary.— He Fawcett, Ex p. ROBINSON (18382), 
2 Deac. & Ch. 110; 1L. J. Bey. 114, C. of R. 
2693. High Court./— Ae FAWCETT, 
Ex p. Rosinson, No. 2692, ante. 








the one right may not be attached to the ct. 


the other.—PARKER 1. VINEGROWERS’ 





oe HUTCHINSON 17. 


of equity 
WirnaM (1865), 1 Old. 640.-—CAN. 


§41 


2694. Reference to commissioner—To inquire 
into propriety of sale.|—-Where the assignees 
declined, upon the petition of the mtgee., to 
assent to a sale of the mtged. property, but asked 
that the ct. should exercise a discretion as to the 
propriety of the sale, a reference for that purpose 
was directed to the comr.—Re Lert, Ex p. Hurst 
(1844),4 L. T. O.S. 214; 8 Jur. 1106, C. of R. 

2695. Resale—Grounds for ordering—Purchaser 
son of mortgagor—Son without property or known 
resources.|—CavutTy tv. Hou.pitcu (1844), 8 L. T. 
O. S. 409. 

2696. Negotiation for private sale abandoned— 
Acceptance by court of price offered—-Consent of 
incumbrancers.|—ANON. (1837), 1 Jur. 525. 

2697. On whose application ordered—First & 
second mortgagees & mortgagor—-Though opposed 
by third mortgagee—Value of property not proved.| 
—Decree for sale ordered, at the request of the 
first & second mtgees. & the mtgor., notwithstand- 
ing the third incumbrancer insisted on a decree for 
foreclosure & redemption, the value of the property 
not being proved.—-WICKHAM v. NICHOLSON (1854), 
19 Beav. 38; 52 EK. R. 262. 
.lnnotation :-—Mentd. Langstaff r. 

Beav. 160. 

2698. -—-- First mortgagee—-Inquiry directed as 
to priorities—Chancery Procedure Amendment Act, 
1852 (c. 86), s. 48.]—In a foreclosure suit by a 
first mtgee. against the mtgor. & subsequent 
incumbrancers, the second mtgee. moved that, 
on payment by himself to pltf. of what should be 
due to him for principal, interest & costs, the estate, 
of which pltf. was in possession, might be con- 
veyed to him, the moving deft. & that all further 
proceedings might be stayed. Jt appeared that 
in a former suit by the same second mtgee. against 
the mtgor. & subsequent incumbrancers, to which 
the present. pitf. was not a party, praying for a 
foreclosure or a sale, an order had been made 


Nicholson (1858), 25 


the consent of the mtgee., 
making the usual deposit. 


against. 
without 


ASSOCN. (1875), 23 Gr. 179.—CAN. q. —-—- a AUough foreclosure Vipon his undertaking the conduct. of 
1. Unless there ix an agree: sought.J—-EXCELSIOR Live TNsuRANCK — the sale.-—TAYLOK v. WALKER (186]), 

ment to the contrary, the right of Co. ¢. PREATNIAK (1908), 8 W. 1. it 8 Gr. 606.—CAN, 

foreclosure & the right of redemp- 780; 1 Sask. L. KR. 215. --CAN. f. ---—~.J—In a sulff on a mtge. 

tion must be deemed co-extensive. r. ---— Korcelosure—On failure of covering lands in the Province of 

—PURNA CHANDRA SARMA vt, PEARY — gale.J—Where at the hearing a sale Ontario, & also In) Quoboe,  deft., 


Mouwan PaL Das (1912), 1. L. RK. 39 


instead of foreclosure had been asked 


mitgor., waived his right to clafin a 


Cale. 828.—IND. 

m. Dues not include right to re- 
cover posscssion.J—Under Judicature 
Act (Ont.) an action for foreclosure is 
not to be regarded as including a right 
to recover possession of the mtged. 

remises as in ejectment.—CLARK tt. 

LAGAR (1893), 22 8. C. R. 510.—CAN. 
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n. What court may = order ~— 
Whether sale—In ubsence of interested 
parties.}—Where a bill prays a fore- 
closure, & some of the partics interested 
are not before the ct., a sale cannot 
be decreed.—BETHUNE v. CAULCUTT 
(1849), 1 Gr. 81.—CAN. 

.— -— .}— Where a 
party interested in the equity of re- 
demption is dead, & his heirs are out 
of the jurisdiction & unknown, the 
ct. has jurisdiction in a suit by the 
first mtgce. against a _ subsequent 
mtgec. & the A.-G., to direct a sale 
of the property; & the proceedings 
cannot afterwards be set prey nt at 
heirs except for error or fraud.-— 
SmiTH v. Goop (1868), 14 Gr. 444.— 


CAN. sei . 
»— oreclosure.}]— 
2 grant of an order of sale of 
otek pee ibes after foreclosure, 
where the interest of the mtgor. is 
only contingent, is discretionary with 


oe 


for, & was directed by the decree, 
which omitted bowever to provide 
that in the event of the sale falling 
the deft. stand foreclosed, the = ct., 
upon petition setting forth the facts, 
& that the attempted sale which had 
been made had proved abortive, 
ordered deft. to pay the amount. 
which had been found due, within 
one month, or, in default, foreclosure. 
—GOODALL vt. BURROWS, HENDERSON 
vt. RICHMOND (1859), 7 Gr. 449.— CAN. 

t. ——~- Sule of mortyuyged property 
in. portions.J—MURDOCH vt. KBELLONI 
(1875), 9 N.S. R. 532.—CAN. 

a. —— Purchase at named price— 
Leave to isaue execution for balance. )—- 
Secuniry TrRear Co., LTD. rv. SAYRE 
& GHILFOY, [1920] 3 W. W. J. 469.--- 
CAN. 

b. —— Poaponement.) —- SHEATH 
HUME (1903), 23 N. ZL. RR. 221.— 

Court uill not order investiga- 
tion of ltitle.}—A.-G. v. CAMPBELL 
(1845), Res. & Eq. Jud. (q.) 16.— 
AUS. 

d. Option of parties.)—A mtgee. 
is entitled to a decree tor a sale or 
foreclosure, at his option, as against 
the mtgor.—MEYkks v. HAKRISON 

e. -l1—The orders of June, 
1861, do not entitle deft. to insist 
upon a sale instead of a foreclosure 





yale of the property & olected to have 
a decrees of foreclosure pronounced.-—- 
BRYSON v. HUNTINGTON (1877), 25 
Gr. 265.—CAN. 

g. Ptreaumption of jurtediction.}-— 
A bill for foreclosure need not state 
the property or the parties to be 
Within the jurisdiction of the ct. If 
necessary that wlll bo presumed in 
favour of the bill til the contrary 
appeard.— DUNCAN v. GEARY (1863), 
10 Gr. 34.—CAN. 

h. Effect of Inaolvent Act, 1869.) 
—Under above Act, the jurisdiction 
of the ct. of Ch. to decree foreclosure 
upon & mntge. is not taken away, & a 
mtgee. must still proceed in that ct. 
to obtain auch relief against the 
official assignee of the mtgor.— 
HENDERSON v. KERR (1875), 22 Cr. 
91.—CAN. 

k. Action brought at common law-—— 
Waiver of objection to jurtediction. }— 
LYNDS v. HOAR (1881), 14 N. 8. R. (2 
ht. & G.) 237 ’ 1 C. L. Ty. 710.—CAN. 


as. Absence of consideration. }-—Mc- 
LELLAN v. FULMORE (circa 1883), 
ht. KE. D. 453.—CAN. 


bb. -+-In an action for the 
foreciosure of a mtge. tried before a 
jury, the jury found (inter alia) that 
the mtgors. did not. receive from the 
mitgee. the amount for which the 
mtge. purported to be given, or any 
other consideration therefor :—Held : 
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directing an inquiry as to priorities. The present 
motion was resisted by the mtgor., & by the 
subsequent incumbrancers, one of whom denied 
altogether the first mtgee.’s right to redeem :— 
Held: as the order now prayed not only would 
interfere with the former order of the ct., but would 
injure the position of the subsequent incum- 
brancers, the motion must be refused. 

At the hearing of the motion in the cause, on 
the application of the pltf., the first mtgee., 
under above section of the Act, although the 
second mtgec. now opposed, a sale was ordered, 
with an inquiry as to priorities, having regard to 
the direction in the former suit.—PAINE v. 
EDWARDS (1862), 6 L. T. 600; 8 Jur. N.S. 1200 ; 
10 W. R. 709. 

2699. —_— Mortgagee by deposit of deeds— 
Conveyancing Act, 1881 (c. 41).|--An equitable 
mtgee. by deposit of deeds applied under Con- 
veyancing Act, 1881 (c. 41), 5. 25 (2), for an order 
for sale instead of foreclosure. There was no 
memorandum of the charge, & no agreement by 
the mtgor. to execute a legal mtge. The order 
asked for was made.—-OLDHAM v. STRINGER (1884), 
51 1. T. 805; 33 W. RR. 251. 

Annotation :-—N.E. Green v. Biggs (1885), 52 lu. T. 680. 

—-— Creditors of bankrupt.|—See BANKRUPTCY, 
Vol. IV., pp. 374-877, Nos. 3444-3479. 

2700. Mortgage deed containing express power 
of sale— Notice given thereunder.|—By indenture, 
dated Oct. 27, 1851, J. conveyed frecholds to & 
to the use of W. & C., their heirs & assigns for ever, 
by way of mtge., for securing the repayment of 
£3,000 & interest, & the said indenture contained 
a power to the mtgees., after six months’ notice, to 
sell the mtged. premises, & to hold the moneys 
arising thereby upon the trusts therein mentioned 
for better securing the repayment of the mtge. 
moneys. J. died on Apr. 1, 1856, having devised 
& bequeathed all his real & personal property for 
the benefit, as to the real estate, of his wife for life ; 
&, after her decease, upon trust, as to both the 
real & personal estate, for the benefit of his 
twelve nephews & nieces. The mtyees., on Oct. 
18, 1856, in conformity with the terms of the 
power, gave notice of thcir intention to exercise 
the power of sale at the expiration of six months, 
if their debt were not previously paid. On 
Dec. 10, 1857, the mtgees., instead of selling 
under the power pursuant to their notice, filed 
their bill against the widow of the mtgor., & his 
devisces in trust, praying an account of the mtge. 
debt, & that the mtged. premises might be sold 
under the direction of the ct., & the sum found 


pitf., could not, In such case, obtain 


a decree of foreclosure & sale—McPHEK  mtge.—CREDIT 


not worth the amount duo undor tho 
FONCIER 


MorRTGAGE. 


due to pltfs. in respect of their mtge. debt paid out 
of the proceeds of sale, together with the costs of 
suit; & it was decreed accordingly.—HUTTON v. 
SEALY (1858), 27 L. J. Ch. 263; 4 Jur. N.S. 450 ; 


6 W. R. 350. 
lenmotion :~Distd. Macrac v. Ellerton (1858), 27 L. J. Ch. 


Foreclosure of foreign immovables.|—-See Con- 
FLICT OF Laws, Vol. XI., pp. 349, 350, Nos. 
352-354. 


(b) At What Stage of Proceedings. 


2701. On interlocutory motion—15 & 16 Vict. 
c. 86, s. 55.|—-The ct. will not deprive a creditor 
of his right to an immediate sale, except under very 
special circumstances. 

A creditor in respect of a debt secured upon the 
real estate of a co. in liquidation brought an action 
for an account & sale. Upon an interlocutory 
application, under above sect., the ct. ordered an 
immediate sale, without waiting until the hearing 
of the action.—DAVIs v. ASHWIN (1877), 47 L. J. Ch. 
70; sub nom. Re BRYNMAWR Coat & IRON Co., 
lvtn., Davis v. ASHWIN, 26 W. R. 139. 

_tnnotation :-~Dbdtd. London & County Banking Co. +, 

Dover (1879), 114 Ch. D. 204. 

2702. -—— J—15 & 16 Vict. c. 86, s. 55, 
docs not authorise the ct. in an ordinary fore- 
closure action to direct a sale on an interlocutory 
application.—LOoNDoN & CouNTy BANKING Co. 
v. DOVER (1879), 11 Ch. D. 204; 48 L. J. Ch. 386 ; 
27 W. R. 749. 

Annotation :—Refd. Woolley v. Colinan (1882), 21 Ch. D. 169. 

2708. At any time before foreclosure absolute 
—-After decree nisi..—A decree for successive 
redemptions & foreclosures having been obtained 
in an action by a second mtgec. against the first 
mtgee. & several successive incumbrancers, the 
second mtgee. redeemed the first, & then applied 
for a sale of the mtged. property :—Held: under 
Conveyancing & Law of Property Act, 1881 (c. 41), 
s. 25, the ct. has jurisdiction to order a sale of 
mtged. property in a foreclosure or redemption 
action at any time before the suit is concluded by 
foreclosure absolute, & a sale was ordered.— 
UNION BANK OF LONDON v. INGRAM (1882), 20 
Ch. DD. 463; 51 L. J. Ch. 5083 46 L. T. 507; 30 
W. R. 875, C. A. 

-{nnotations :--—Folld. Woolley v. Colman (1882), 21 Ch. D. 

ha rete Western District Bank v. Turner (1882), 47 


2704. At any stage of redemption action.|—— 
WOOLLEY v. COLMAN, No. 2746, post. 

2705. On motion for judgment claiming fore- 
closure only—Mortgagor not appearing—Necessity 
for notice.|—Upon motion for judgment in an 
action where foreclosure alone is claimed by the 


W. L. R. 625; 5 W. W. BR. 237; 13 
D. L. R. 245; 7 Alta. L. 2. 30.—CAN, 





FRANCO- 


v. aye (1880), 26 N.S. R. 519, 


‘——smema| 


aa —-.}—DPATTERSON 9. MCLEAN 
(1891), 21 O. 1. 221.—CAN., 

0. Territorial  jrurisdiction.] — Al 
though in an action on u mtge. of 
lands situate out of the province judg- 
mont of foreclosure will be granted 
against a deft. residing thoroin, such 
judgment merely sf Hare in per- 
sovnanm as an extinguishment of a per- 
sonal right, yet the ct. will not extend 
the doctrine by ordering a sale of land 
over which it has no territorial juris- 
diction.—STRANGE tv. RADFORD (1887), 
15 QO. Rh. 145.—CAN. 

. After foreclosure — No power to 
order sale.}—The ct. has no power to 
direct a sale of a intged. property after 
foreclosure has been ordered, without 
the consent of deft., although it be 
shown that tho mtgod. promises aro 


CANADIEN v. SCHULTZ (1894), 10 Man. 
L. R. 158.—CAN. 

q. Mortgagor without interest.) — 
Mtgor. will be foreclosed though he 
may have had no interest in the pre- 
mises to intge., but, in such an instance, 
a sale will not. be ordered.— DOHERTY v. 
HOGAN (1895), 1 N. B. Eq. Rep. 113. 
—CAN. 


Yr, Appeal to Supreme Court — 
zfmount less than $1,000.}—JERMYN v. 
TEW (1898), 28 S. C. R. 497.—CAN. 

t. Jurisdiction of district court.]— 
An action for sale or foreclosure, 
whero pitf.’s claim is less than $600, 
though the land exceeds in value 
$600, or though the claims of subse- 
sUlen PioumbEeHoet aed ~ snoune 
oO e cha agains e lan & 
stim axooedin $600, is properly 
brought & continued in a district ct. 
—OLIVER v. LAURENT (1913), 25 


a. Where mortgagor absent. }—-GOWAN 
v. TYGHE (1827), 3 Mol. 113.—IR. 

b. -+-The ct. held itself 
bound cven in a case of hardship to 
refuse to give any effect to a proceed- 
ing under the Mortgage Act against 
an absent mortgagor.—WOLFE  v. 
JACKSON (1830), 1 Mol. 250.—IR. 
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0. dt any time before foreclosure 
absolutc.}—Apart from statute, the 
of, can order a sale, in lieu of fore- 
closure, under a mtge. which con 
a power of sale; the sale may be 
directed at any time before order 
absolute.——MCLEAN t. BADGER, [1925) 
4D. L. R. 1021; [1925] 3 W. W. R. 
575.—CAN. 

motion. }— 


d. Not on ex parte 
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mtgee., & the mtgor. does not appear, the ct. will 
not exercise its discretion under Conveyancing & 
Law of Property Act, 1881 (c. 41), s. 25 (2), unless 
the mtgor. has had notice of the mtgee.’s intention 
to ask for a sale instead of foreclosure of the mtged. 
premises.—SOUTH WESTERN District BANK v. 

TURNER (1882), 31 W. R. 113. 
2706. On motion for foreclosure absolute— 

' enlarge 
[1882] © 


(c) Terms on Which Sale Ordered. 


2707. Mortgagor given time to redeem.]—In 
a claim filed by a mtgee., praying payment, a 
sale, or foreclosure, the ct., under 15 & 16 Vict. 
c. 86, 8. 48, will not in the first instance, & in the 
absence of the owners of the equity of redemption, 
decree an immediate sale, but will fix a time for 
payment, &, in default. thereof, direct a sale.— 
SMITH v. ROBINSON (1853), 1 Sm. & G. 140: 22 
L. J. Ch. 482; 20 L. T. 0. S. 2058; 1 W. RR. 123; 
65 KE. R. 6). 
Annotation :—Apld. Woof v. Barron, [1873] W. N. 71. 

2708. Six months after decree.|—Mrvx r. 
FERNE (1818), cited in 2 My. & K. at p. 4225. 39 
iE. R. 1005. 
Sb aia :—Apld. Parker «. Housefield (1834), 2 My. & K. 


_ 2709. —— ——.]—Sprinu vr. ALLEN (1880), 
cited in 2 My. & K. at p. 422; 39 BK. BR. 1005. 
Annotation :—Apld. Parker v. Houscfield (1834), 2 My. & K. 


2710. ——— Three months after chief clerk’s 
certificate.]— Where an equitable mtgee. by deposit. 
of deeds applied, under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 25 (2), for an order for 
sale instead of foreclosure, there being a memo- 
randum of the charge, & an agreement by the 
mtgor. to execute a legal mtge., the ct. made an 
order for sale of the property, such sale not. to 
take place until three months after the chief clerk’s 
certificate, as to the amount due to pltf., should 
be filed ; but refused to order an immediate sale 
after such certificate.—GREEN vv. BiaGs (1885), 52 
L. 'T. 680. 

2711. ——- -——..}—In a foreclosure action 
against a mtgor. & subsequent mtgee. the mtgor. 
made default of appearance, & remaining defts. 
appeared but made default in pleading. Upon 
motion for judgment under R.S. C., Ord. 27, r. 11, 
pltfs. filed an aftidavit in support of their claim + -- 
Held: (1) the costs of the affidavit must be dis- 
allowed against all defts ; (2) three months allowed 
for redemption after the date of the certificate.— 
JONES v. HARRIS (1887), 55 L. T. 884. 

2712. Mortgage of leaseholds by deposit.|-— 
Where a deposit of a lease was made to secure a 
debt, & from the nature of the transaction no 
interest was to be paid on the principal sum 
secured, the equitable mtgor., on a bill filed by the 
equitable mtgee. to have the lease sold, is entitled 
to the usual time to redeem.—-MELLER 1. WOODS 
(1836), 1 Keen, 16; 5L. J. Ch. 100; 48 E.R. 212 ; 
sub nom. MILLER tv. Woops, Donnelly, 8. 














Annotation :-—Retd. Tuckley v. Thompson (1860), 1 John. 
& H. 126. awe Sables 


Where the decree is for sale, the ct. : 1 Ch. Ch. 212.—CAN. 
2707 fi. ——.}—Trusr & LOAN Co. 
a Aenoens (1866), 2 Ch. Ch. 41.~- 


will not on default grant an order 
of foreclosure, ex p.—GARRATT ¢t. 
McDONALD, 1 Ch. Ch. 335.—CAN. 
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2707 1. Mortgagor given time to re- 
deem.}—Where a foreclosure is asked 
after an abortive sale, the mtgor. 
must first be allowed three months to | r. 
redeem.— GIRDLESTONE v. GUNN (1864), | CAN. 


(1827), Beat. 5.—IR. 
e. Discretion of court.) — MERRITT 
STEVHENBON (1858), 7 y 
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2718. Estate expressed to be free from incum- 
brances—Consent of incumbrancer to such condition 
—-Concurrence in sale ordered.|—Deft., who is an 
incumbrancer on an estate sold under the decree 
of the ct., & who has concurred in settling con- 
ditions of sale, describing such estate as to be sold 
free from incumbrances will be ordered to concur 
in carrying the sale into effect, & to execute the 

. of the estate to the purchaser free 
from his incumbrance.—ToMLIN v. LATFLELD 
(1839), 9 I. J. Ch. 119. 

2714. When immediate sale may be ordered-— 
Discretion of court.}|-——The ct., in a foreclosure suit, 
is not bound to give the mtgor. six months to 
redeem, nor is his consent necessary to enable it 
to make an immediate order for sale.-—NEWMAN 
tv. SELFE (186-1), 38 Beav. 522; 33 1. J. Ch. 627 ; 
10 L. T. 152; 10 Jur. N.S. 251; 12 W. RR. 564; 
oo KW. R. 471. 

2715. Mortgage on infant’s estate— Whether 
benefit to infant must be shown.|—Direction for 
sale of an infant's estate in a foreclosure suit, 
under circumstances showing it to be clearly for 
the benefit. of the infant, without giving time to 
redecm.-——M EARS v. Brest (1853), 10 Hare, App. IL, 
ol; 68 BK. RR. 1144. 

2716. ——-— ---—.| --In a foreclosure suit) under 
15 & 16 Viet. c. 86, 5s. 48, an immediate sale will 
be ordered, notwithstanding that) infants are 
interested in the equity of redemption, without 
inquiring whether such sale is for their beneflt.— 
WIGHAM v. MEASOR (1857), 5 W. RR. 804. 

2717. —-- Mortgagor not appearing.|-——When 
at. the trial of a foreclosure action pltf. asks for a 
sale of the property, & the mtgor. docs not appear, 
the et. will order an account of what is due to pltf. 
to be first taken, & then that so much of the pro- 
perty be sold as will be sufficient to satisfy what is 
found due to plt{f.--WADK ». WILSON (1882), 22 
Ch. 2. 2385; 52 L. J. Ch. 3903; 47 1. TT. 6063 Sl 
W. RR. 237, 
wfnnotation : » Refd. Green v. Blegs (1885), 52 1. TT. 680. 
Deficient security.|}-— See Nos. 2834, 





235, poal, 
Mortgage or unproductive leaseholds.|— 
See No. 2842, post. 

2718. ——--- Company in liquidation.|—--DAvis v. 
ASHWIN, No. 2701, ante. 

2719. Necessity for payment of prior mortgage— 
Application by pulsne incumbrancer.| --NSMITHSON 

, THOMPSON, No. 1762, ante. 

2720. --——.|--—A. being entitled to an annuity 
out of an estate, it) was afterwards conveyed to a 
trustee in trust, out of the rents, or by # sale, to 
raise a sum due to A. The owner of the estate 
afterwards mortgaged it to B., who filed his bill, 
praying the execution of the trusts of the first 
deed, & a sale of the estate, but the bill did not 
offer to redeem: —Held: it was demurrable.— 

‘AVE Vv. FOULKES (1836), Donnelly, 545 5 L. J. Ch. 
206; 47 K. RR, 222. 

2721. Mortgagee’s right to have estate sold as it 
was at date of order.|—-A legal mtgec. obtained the 
usual order for sale of the property previous to 


SOT Re ee hE AR: AS ne Se AR hem 








f. Increase of denosit.} ~Where a deft. 
by bill in a foreclosure sult demanded 
a anle & paid $80 into ct. as a deposit : 
-—fleld: although the costs of the salo 
would exceed that amount, deft. could 


2707 iii. ———.] —CnurcH Society v. | not be ordered to increase it. UsO 
MCQUEEN (sce). 15 Gr. 281.—CAN. v. CLOSE (1879), 8 BP. KR. 33.—OAN, 


6. —— Nale by subsequent incum- 
brancer.}—Where a subsequent incum- 
brancer has obtained a sale under 
Gg. O. 456, an application to increase 
the deposit must be made before the 
order for sale is acted upon.—LONDON 


DEANE 


Gr. 22 


ene 
* 
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which it was arranged between himself & the 
assignees, that he should be placed in the same 
situation as if he had given notice to the tenants :— 
Held: the mtgee. was under these circumstances 
entitled to the crops growing on the estate at the 
time of the order of sale-—Re MEDLEY, Ez p. 
BARNES (1838), 3 Deac. 223; 3 Mont. & A. 497; 
7L. J. Bey. 37; 2 Jur. 329. 

2722. Consents required—Sale by equitable mort- 
gagee from vendee who has not paid purchase- 
money.|—An equitable mtgee. from a vendee who 
has not paid the purchase-money can sell the 
bkpt.’s interest only, unless the vendor consents, 
& the ct. will not act till he is served.—e WATTS, 
Ez p. WRIGHT (1837), 3 Mont. & A. 49. 

2723. ——~ Sale by second puisne incumbrancer— 
Sum payable into court as security in default of 
consent.|—In a suit instituted for redemption of 
prior, & foreclosure of subsequent incumbrances, 
creditors by judgment & by deposit of title deeds, 
who had parted with their interest in the securities 
before they were made parties to the suit, put in 
their respective answers disclaiming all interest 
in the estates mtged. :—Held: they were entitled 
not only to the general costs of the suit, but also 
to the costs of the evidence which one of them had 
gone into in support of the statements in his 
answer, which had been replied to. 

The power given to the ct., as I read it, is, at the 
instance of the first mtgee., to direct a sale if it 
should think fit, or at the instance of a second or 
any puisne incumbrancer, with the consent of the 
prior incumbrancer; or if they do not consent, 
then upon ordering such sum of money to be paid 
into ct. as the ct. may think necessary to protect 
them (RoMILLY, M.R.).—-HuRstT v. Hurst (1852), 
16 Beav. 372; 22 1. J. Ch. 5388; 1 W. R. 105; 
51 i. R. 822. 

«Annotation :-—Refd. Ite Bedingfeld & Horring’s Contract, 

[1893] 2 Ch, 332. 

2724. —-— Application by puisne incumbrancer 
-—Consent of prior mortgagees.|—-A decree for the 
foreclosure of an estate, subject to a first & second 
mtge., was made in the usual terms. Afterwards 
a second decree was taken by consent, by which 
the time for redemption was enlarged for fifteen 
months, until June, 1854, in default of which it was 
ordered that the equity of redemption should be 
absolutely foreclosed, ‘‘ without any further or 
other order, & without any further extension of 
time.”’” A motion was now made by deft.. the 
second mtgec., for the further enlargement of the 
time, & to have a sale instead of a foreclosure, 
which was opposed by pltf., the first mtgee. :— 
Held: (1) it would be very difficult to maintain 
such an application as the present without the 
consent of the first mtgee.; (2) this application 
was a violation of the agreement, which led to the 
second decree, & motion refused, with costs.— 

‘AMPBELL v. MOXHAY (1854), 23 L. T. O. S. 227; 
18 Jur. 641; 2 W. R. 610. 

1 Ue FAMDOMUO VL INLULUB OK ULe | —— 
After a decree for foreclosure, but before it was 
drawn up, a sale was directed on the application 
of one of defts., a puisne mtgee., with the consent 
of the prior mtgees., in the absence of the mtgor., 
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against whom the bill had been taken pro confesso. 
—WOoOODFORD v. BROOKING (1874), L. R. 17 Eq. 
425; 22 W. R. 683. 

2726. ——— Consent of mortgagor—As condition 
precedent to immediate sale.|—NEWMAN v. SELFE, 
No. 2714, ante. 

2727. Payment into court of indemnity—Sale 
opposed by third incumbrancer.]—-In an ordinary 
foreclosure suit, a decree was made with the con- 
sent of all parties except the mtgor., for a fore- 
closure, on the usual terms. After the filing of the 
bill, but before the decree, the mtgor. took the 
benefit of Insolvent Act. Pltf. in the suit repre- 
sented the rights of the first & second incum- 
brancers; a third incumbrancer had bought up 
all the subsequent charges, including the rights 
of the mtgor. himself, vested in the assignee in 
insolvency, & had contracted to sell the estate. 
Upon a petition by the mtgor. & two of his 
creditors, opposed by the third incumbrancer, for 
a sale, instead of a foreclosure notwithstanding 
the decree :—Held: the ct. has power, by 15 & 16 
Vict. c. 86, s. 48, under the above circumstances, 
& notwithstanding the former decree, to which 
the mtgor. was not a consenting party, to order a 
sale, upon the terms of a sufficient sum being paid 
into ct. to indemnify the third incumbrancer for 
the sums actually paid by him.—LASLETT v. 
CLIFFE (1854), 2 Sm. & G. 278; 23 L. T. O.S. 


167; 2 W. R. 536; 65 EB. R. 400. 

Annotations :—Distd. Campbell v. Moxhay (1854), 23 L. T. 
. Ss. 7. Consd. Union Bank of London v. Ingram 

(1882), 20 Ch. D. 463. 


2728. Necessity for deposit to cover abortive 
attempt to sell.|—The deposit to be made by a 
mtgor., requesting a sale instead of a foreclosure, 
should be sufficient to cover the expenses of an 
abortive attempt to sell.—BELLAMY v. COCKLE 
(1854), 2 Eq. Rep. 435; 23 L. J. Ch. 456; 23 L. T. 
O.S. 20; 18 Jur. 465; 2 W. R. 326. 


anon :—Refd. Whitbread v. Roberts (1859), 33 L. T. 


(d) Conduct of Sale. 


Conduct of proceedings, sce Sub-sect. 5, E., post. 

2729. To whom given-—-Discretion of court.}— 
When an equitable mtgee. applies to the ct. to 
realise his security, the conduct of the sale is in the 
discretion of the ct. As a general rule where the 
security is sufficient the conduct of the sale will 
be given to the trustee, but where the security 
is -insufficient the conduct of the sale will be 
given to the mtgee. In either case the costs, 
charges, & expenses of the trustee, properly 
incurred, will be a first charge upon the proceeds 
of sale.—Re JORDAN, Ex p. HARRISON (1884), 13 
Q. B. D. 228; 53 L. J. Q. B. 554; 33 W. R. 153 5 
sub nom. Re JORDAN, £2 p. LLOYD’sS BANKING Co., 
50 L. T. 594; 1 Morr. 41. 

2730. General practice—To mortgagor.|— 
Although the assignees delay selling under an order 
obtained by a mtgee. for sale of the mtged. pro- 
perty, with liberty for him to bid, the ct. will not 
depart from the rule of not giving to the mtgee 
une conu UGU UL UuS BuLc.—LUe SAA LEV Dy 


Vo LIU po 
M‘GREGOR (1851), 4 De G. & Sm. 603; 64 E. R. 
976. 

—— -———.]—First mtgee. of real 





2731. 
estate on Nov. 19, 1891, gave notice to the mtgors. 








& CANADIAN LOAN & AGENCY Co. ¢, 
MORRISON (1879), 7 P. R. 450.—CAN. 
h. Mortgagee’s title must be ner 


—MULLIGAN 0. HENDERSHOTT (1896), 
17 P. R. 227.—CAN. 


Act, 1922 (c. 43). NORTHERN TRUSTS 
Co. v. JONES (Alta.), [1922] 3 W. W. R. 
§41; 70 D. L. R. 72.—CAN. 


fected before sale.|}—A mtgee., wh : k. Arrangement between parties.) — 

ttle has not, been perfected by fore: oe a ig i hedge Chan) (ete). m. M ortgagor must have oppor- 
closure or otherwise, not en , ee eee ‘ ov ee > | tunity tor -}+KAULBACH ®t. KEDY, 
to an order for partition or sale u 6 D. L. R. 301.—CAN. (1924) 2D. L. a 913; 57 N.S. RB. 


n 
suminary application, under r. 989. 


1. Purpose of Drought Area Relief | 181.—CAN. 
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to pay off the mtge. debt within three months, 
& that if it was not so paid they would proceed to 
sell under their power of sale. On Feb. 17, 1892, 
the mtgors. commenced a redemption action, & 
moved under Conveyancing Act, 1881 (c. 41), 
s. 25, that the property should be sold out of ct. 
& the conduct of the sale given to the mtgors. 
The first mtgees. opposed this application, but 
certain second mtgees. of the property consented 
to it :—Held: there was jurisdiction to allow a 
sale by the mtgors. out of ct. & they should be 
given liberty to sell within three months, subject 
to a reserve price being fixed sufficient to cover the 
mtge. debt, interest, & costs, & to payment into 
ct. by the mtgors. of £100 as security for the costs 
of the mtgees.— BREWER v. SQUARE, [1892] 2 Ch. 
111; 61 L. J. Ch. 516; 66 L. T. 486; 40 W. R. 
378 ; 36 Sol. Jo. 328. 

2732. —— As being party interested 
in obtaining best price.|—-MANCHESTER & SALFORD 
Bank v. SCOWCROFT (1883), 27 Sol. Jo. 517. 

2733. —— —— ——.]—An action having 
been brought to foreclose an equitable mtge., pltf. 
at the hearing asked for a sale. Defts. did not 
oppose this, but they wished to have the conduct 
of the sale. The parties left it to the judge to 
decide who should have the conduct :—Held: 
(1) defts. ought to have the conduct, because it 
was most to their interest to obtain the best 
possible price for the property ; (2) inasmuch as 
defts. alone would be liable for the costs of the 
sale, there was no reason for requiring them to give 
security for the costs. 

Ordered, that the sale should take place out of 
ct., & that the proceeds of sale should be paid into 
ct.— DAVIES v. WRIGHT (1886), 32 Ch. D. 220. 


Annotation :—.1s to (2) Distd. Brewor vr. Square, [1892] 
2 Ch. 111. 











2734, ——— Departure from practice—First mort- 
gagee in preference to later mortgagees— With view 
to saving expense.]—A second mtgee. is entitled 
under 15 & 16 Vict. c. 86, to apply in a foreclosure 
suit for the conduct of the sale of the estate ; but 
the ct. will exercise a discretion, & will refuse 
such application, upon being satisfied that expense 
will be saved by giving the conduct of the sale 
to the first mtgee.—HEwirr v. NANSON (1558), 
98 L. J. Ch. 49; 32 L. ‘I. O.S. 100; 7 W. Kt. 5. 

2735. --— ——— Value of property sufficient 
to pay first & subsequent mortgagees.]— CHRISTY 
v. VAN TRoMP, [1886] W. N. 111. 

2736. To second mortgagee Reserve 
price fixed by court.]—-A first mtgee. filed a bill 
of foreclosure, & asked for a decree. Subsequent 
incumbrancers asked, under 15 & 16 Vict. c. 86, 
s. 48, for a sale of the mtged. estates. Pitf. not 
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consenting, the ct. directed the subsequent incum- 
brancers to deposit a sum of £200 cover the 
expense of any ineffectual attempt to sell, & also 
directed a reserved bidding to be fixed sufficient 
to cover the amount due to pltf., & made an order 
for sale of the estates within a given time, & fore- 
closure in default.—WHITBREAD »v. ROBERTS 
(1859), 28 L. J. Ch. 431; 33 L. T. O. S. 243 5& 
Jur. N. S.113; 7 W. BR. 216. 

Annotation :—Refd. Bartlett v. Rees (1871), 40 L. J. Ch. 599. 

2737. - To sole mortgagee—Sale out of 
court.]—In a foreclosure action, where an order is 
made for the sale of the mtged. property by pltfs. 
out of ct., but the reserved biddings & the 
remuneration of the auctioneer are to be fixed by 
the judge, & the proceeds of sale are to be paid 
into ct. by pltfs.—such order must be prefaced with 
the declaration required when the proceedings 
are altogether out of ct. that the judge is satisfied 
by the evidence that all persons interested in the 
estate to be sold are before the ct.—CUMBERLAND 
UNION BANKING Co. v. MARYPORT HEMATITH 
Inon & STEEL Co., [1892] 1 Ch. 92; 61 L. J. Ch. 
335; 66 L. T. 103; 386 Sol. Jo. 78. 

2738. ——-—.|—-Mtgor. filed a bill for 
the redemption of a legal mtge. The mtgee., by 
his answer, alleged that he had advanced another 
sum of money on the deposit of the title deeds of 
another estate, & he claimed to hold both estates 
till both debts were paid. Pitf. amended his bill 
by stating the allegations made by deft., but before 
the bill came to a hearing he obtained an order, 
ex p., dismissing the bill with costs. ‘The mtgee. 
afterwards contracted to sell both the estates, & 
then filed a bill for the administration of the estate 
of the mtgor., who was dead, praying for permission 
to carry out the sale, & for payment of his whole 
debt out of the mtyor.’s estate :—Held: the 
equitable mtge. was not foreclosed, & pltf. was 
entitled to the relief prayed for. 

When an equitable mtgee. files a bill to enforce 
his security . .. he is entitled to have a declara- 
tion that his deposit operated as a mtge.— 
(JAMES, L.J.).—MARSHALL v. SUREWSBURY (1875), 
10 Ch. App. 250; 44 L. J. Ch. 302; 32 L. T. 418 ; 
23 W. KR. 808, L. JJ. 

2739. —-— —— Security insufficient.|— 
ite JORDAN, Ex p. MARnison, No. 2729, ante. 

2740. When court will require security—For 
ineffectual attempt to sell.|] —- WHITBREAD v. 
RoBERTS, No. 2736, ante. 























2741. For costs.|— DAVIES v. WrRiauHT, No. 
2734, ante. 

2742. ——.]-—- BREWER v. SQUARE, No. 
2731, ante. 
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321. To whom given—General prac- 
lice to mortyagor— As _ being | party 
tnterested gee aeeoeiat A Pa ane 
NORTHERN RUSTS Co. Ut. 

(Alta.), {1923] 1 W. W. R. 1018.— 
CAN. 


such case 





p. Who may  bid—Mortgagee.}—It 
is not in itself an improper practico 
to allow pltf. to become a purchaser 
if proper precautions are taken. In 

be must have nothing to | 2 W. : 
do with conducting the sale.—GuUNN wv. | —CAN. 
JOHNSON & McDOUGAL & FOsasTeER, t 
Lrp. (Alta.), [1919] 1 W. W. R. 699. 
—CAN. 


fixed timo to bri in a better offer 
from a satisfactory urchaser.— 
TRusTs & GUARANTEEK -» LTD. v, 
Itice, {1924] 3 D. L. R. 352; (1024) 
4 It. 691; 20 Alta. L. R. 444. 


: -}— Permission to a 
mtgee. to bid should be very cautiously 
grantod, & only when it is found after 





; Assi. in bankruptcy.) qa. —— ——.}-Trusts & GUAR- | procecding with a sale that no pur- 
Where original & puisne intgees. file ANTEE Co., LTb. v. OLIVER (Alta.), | chaser at an adequate price call: be 
their charge in bkpcy, & pray for @ | (1923) 3 W. W. KR. 386.—CAN. found, & even then only after somo 
sale under Lord Loughborough’'s dap Yr. —— ——.)—The ct. expressed | inquiry as to whether the sale al 
if the puisane m . object, the iG the view that pltf. should not be | clamation has been duly published.— 
will not give the carriage of the sale | aiiowed to bid In the first instance | SHEONATH Doss v. JANKI PHOBAD 
to the solr. of the original sat either in mtge. ur agreement of sale | SINGH (1888), I. L. R. 16 Cale. 132.-— 

the solr. of t no matter who has con- | IND. 


it to 

pol fetaloe Orcetine that the puisne 
mtgee. shall join in the order.— 
Re DONNELLY (1859), 34 1. T. O. S. 
pres it le out of 
to perm 8a to 

Piers CLAIRE’s EsTaTE, Ea _p. 
FRoOsTE (1889), 23 L. R. Ir. 281.—IR. 

J.—VOL. XXXV. 


after such p 
abortive, 


proceedings, 

duct of the sale, that there should be 
an upset price fixed & advertised, & if, 

rocedure, 

then, as a rule, 
allowed to make proposals to the master 
to take the property at a certain price, 
& deft., before acceptance, be given a 





a. Party conducting sale.}— 
the sale. ie HALSTED v. CONKLIN (1885), 3 Man. 
pitt. be L. R. 8.—CAN. 

b. ———— ~———.]}—It is contrary to 
our practice to give leave to bid to the 
person having conduct of the sale.— 


NWN 
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Sect. 7.—Foreclosure or sale: Sub-sect. 2, A. (d), & 
B. (a), (b), (¢), (d) & (e).) 
2743. Power to permit sale out of court—Reserve 
rice to be fixed by judge.J|—WHITBREAD vt. 
Rox Ts, No. 2736, ante. 

2744. ——.]— CUMBERLAND UNION BANK- 
ina Co. v. MARYPORT HEMATITE IRON & STEEL 
Co., No. 2737, ante. 

2745. ——- ——.] — BREWER v. SQUARE, No. 
2731, ante. 

2746. Proceeds to be paid into court.|/—(1) 
The power of the ct. to order a sale in a redemp- 
tion action under Conveyancing Act, 1881 (c. 41), 
s. 25 (2), may be exercised at any stage of the 
action. 

(2) It was ordered that the sale should take place 
out of ct., & that the proceeds of sale should be 

aid into ct.—WoOOLLEY v. COLMAN (1882), 21 
jh. D. 169; 51 L. J. Ch. 854; 46 L. T. 737; 30 


W. R. 769. 

Annotations :—As to (1) Consd. Manchester & Salford Bank 
». Scowcroft (1883), 27 Sol. Jo. 517. Distd. Davies «. 
Wright (1886), 32 Ch. D. 220. Consd. Brewer v. Square, 








[1892] 2 Ch. 111, Generally, Mentd. Sadler v. Worley, 

[1894] 2 Ch. 170. 

2747, ——— ——.|— DAVIES v. WRIGHT, No. 2733, 
ante. 

2748, ——— ——_.] — CUMBERLAND UNION BANK- 


ING Co. v. MARYPORT HEMATITE IRON & STEEL Co., 
No. 2737, ante. 

2749. Who may bid—Mortgagee—Third mort- 
gagee.|—Re Fawcett, Fa p. ROBINSON (1832), 
2 Deac. & Ch.110; 1L. J. Bey. 114, Ct. of R. 

2750. Solicitor to commission in bank- 
ruptcy./—One of a firm, solrs. to the commission, 
who was also mtgee., allowed to bid at the sale of 
the premises.—ANON. (1832), 2 L. J. Bey. 3. 

2751. ——— Equitable mortgagee.|—-Where 
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an equitable mtgee., with a power of sale, had 
executed the power by putting up the estate to 
sale, when it was sold to him for £300 & he applied: 
afterwards for the usual order :—Held : the estate 
must be put up at that sum.—He Brown, Ez p. 
FRANCIS (1832), 1 Deac. & Ch. 274, Ct. of R. 

2752. ——— ——— On payment of deposit money.] 
—ANON. (1884), 4 L. J. Bey. 4. : 

27538. —— Costs.]|—The costs of an applica- 
tion of a mtgee., for leave to bid at the sale, will 
not be allowed out of the proceeds, unless the 
assignees consent.—L£z2 p. (1843), 3 Mont. D. 
& De G. 339, Ct. of R. 

2754. .j—On a petition by a 
legal mtgee. for leave to bid, no order is made as 
a costs.—E2 p. SMITH v. FIELD (1849), 13 L. T. 

. S. 263. 

















B. When Right to Foreclosure or Sale arises. 
(a) In General. 

he now, Law of Property Act, 1925 (c. 20), 
Ss. ° 

2755. On forfeiture by default in payment.|/— 
BONHAM v. NEWCOMB (1684), as reported in 1 
Vern. 232 ; 2 Vent. 364; 23 E. R. 435; on appeal 
(1689), 1 Vern. 233, n., H. L. 


Annotations :—Refd. Croft v. Powel (1738), 2 Com. 603; 
Mellor vw. Lees (1742), 2 Atk. 494; Re Carshalton Park 
Estate, Graham v. The Co., Turnell v. The Co., (1908) 
2 Ch. 62; Kreglinger v. New Patagonia Moat & Cold 
Storage Co., [1914] A. C. 25. Mentd. Fisher vo. Wigg 
G00) 1 P. Wms. 14; Trulock v. Robey (1847), 2 Ph. 


(6) Where Day fixed for Redemption. 


2756. On default in payment on that day— 
Sufficiency of allegation of date agreed.}—— The 
declaration stated, that by a mtge. deed the mtged. 


CUMMINGS v. SEMERAD (1908), 2 Alta. 
L. R. 82.—CAN. 


6. Solicitor of party  con- 
ducting sale.)j—GREAT Wrst LIFE 
ASSURANCE Co. v. LIEB (Sask.) (1909), 
ll W. L. R. 632.—CAN. 


d. Sale by auction—rrors in ad- 
vertisement— Delay in making objec- 
tion.}—An application for an order 
confirming a judicial sale by auction 
of mtged. property was allowed, not- 
withstanding errors & ambiguous 
description of the property in the 
advertisements of sale, where deft. 
made no objection until service of 
notice of the application to confirm, 
boing about nine months after the 
sale, although he had had ample 
opportunity to object before the salo 
& had attended thereat.—TRusts & 
GUARANTEE Co., LTD. v. Dow, [1921] 
2 W. Ww. ht. 577.—CAN. 

e. Sale by registrar.}—Under Con- 
voyancing Ordinance Amendment Act, 
1860, it is the registrar’s duty to 
conduct the sale of a mtgod. ostate.— 
McGARRIGLE v. HEPBURN (1867), 1 
C. A. 20.—N.Z. 
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alice oe ptt y by neers 
payment. VANS ¥. PARKER ; 
ret 556.—OAN. 

2758 ii. -}—Upon default in pay- 
ment by a mtgor. of any instalment of, 
or of interest upon, mtgo. monoy, the 
mtgor. has a right to a decree directing 
payment, or to foreclose on default the 
whole amount secured by the mtge.— 
CAMERON v0. MCREA, SPARKS vv. 

2765 iii, ———. }-— WHITE v. COURTNEY 

1858), 1 Ch. Ch. 66.—CAN. 

2756 iv. ——-.}—Where judgment is 
registered against the vendee prior to 
the conveyance boing executed, the 





vendor is not entitled to a rescission 
of the contract in default of payment, 
but to a decree of foreclosure or sale.— 
GALT v. BusH (1860), 8 Gr. 360.— 
CAN. 

2755 v. .]}—CORNWALL v. HEN- 
RIOD (1866), 12 Gr. 338.—CAN. 

2755 vi. -}—~BkEcoK v. MOFFATT 

2755 vii. —-—.}—Ross vv. 
(1871), 3 Ch. Ch. 236.—CAN. 

27558 viii. -l—In the case of a 
mtge. where there has been default in 
payment, foreclosure is the appropriate 
remedy.—CREDIT FONCIER FRANCO- 
CANADIEN v. ANDREW (1893), 9 Man. 


L. KR. 65.— CAN. 
of instalments.) 








VADER 





f. Payment 

—After payment of what is due upon 
a mtge. payable by instalments, pur- 
suant to the orders of 1853, it is irre- 
gular to take any further procceding 
in the cause until another talmont 
falls due.—CARROLL v. HOPKINS (1854), 
4 Qr, 431.—CAN. 


g: - Of interest.}—In a mitge. 
under Transfer of Land Statute, upon 
default in payment of interest, although 
the time for payment of the principal 
has not arrived, the mtgee. can only 
be stayed from selling, by payment or 
tender of the whole amount of principal 
& interest.—HERVEY v. INGLIS (1868), 
5 W. W. & A’B. 125.—AUS. 


Cinch actaait ta perce ur ¢ nicer 
pon dofa payment by a mtgor. 
of any instalment of interest the 
mtgee. has a right, independents of 
any oxpress proviso in the mtge., to 
that effect, to call in the whole prin- 
cipal & interest, & foreclosure.— 
CaNnaDa 7 AN Co. vv. 
A a ra (1896), 6 B. CG. R. 41.— 


k. Against subsequent & 
mortgagor~— Ability to reconvey.)]— It 
seoms that pitt. will not be ontitled 








to the absolute order of foreclosure 

against a subsequent mtgee. & the 

mtgor., unless he be in a situation to 

reconvey the legal estate in the mtged. 
remises.—Ross v. THOMPSON (1851), 
Gr. 624.—CAN. 


1. Necessity for notice.}—A mtgee. 
with power of sale, covenanted that no 
sale or notice of sale should be made or 
given, or any means taken to obtain 
possession of the mtged. premises 
without three months’ notice to the 
mtgor., commanding paymont :— 
Held; such notice was unnccessary 
before filing a bill to foreclose.—LAMB 


m. Omission of mortgage from 
regiatrar’s abstract — Subsequent pur- 
chase by registrar—RKegistrar’s right to 
foreclose.}—A registrar of deeds gave 
an intending pore an abstract of 
title, which by mistake omitted an 
outstanding mtge.:—Held: a pur- 
chaser who had notice of the omitted 
mtge. could not make any claim against 
the registrar in respect of payments 
made by the purchaser ter such 
& the registrar, who, on 
his mistake, had cies Arp up 
the outstanding mtge., was entitled to 
foreclose same.—-BREGA wv. DICKEY 
(1869), 16 Gr. 494.—CAN. 


n. Before mortgagor’s title com- 

Coe ee v. TOBIN (circa 1873), 
t. E. D. 111.—CAN. 

0. On forfeiture by breach o 


f cove- 
nant.}--GRAHAM v. Ross (1883), 6 
OQ. R. 154.—CAN. 


notice ; 
fin 
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p. On default in payment on that 
day.}—After the day appointed for 


payment pltf. entered in osseasion 
of the m . premises :—Held: pltf. 
was entitled to a final decree of fore- 


closure without a new account being 
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premises were to be reconveyed, provided the 
mtgee. paid £1,400 on Mar. 19, 1833, & that the 
mtgee. covenanted to pay the £1,400 in manner 
& at the time thereinbefore appointed for the 
payment thereof: Breach, that the mtgee. did 
not pay at the time & in the manner in the 
indenture appointed for the same:—Held: a 
sufficient allegation of the time when the money 
was to be paid.— TILDASLEY v. STEPHENSON (1834), 
10 Bing. 545; 4 Moo. & 8S. 442; 3L. J.C. P. 204; 
131 EH. R. 1006. 

2757. Floating charge.|—RANsOM v. BIRD 


(1908), cited in, [1908] 2 Ch. at p. 67. 
Annotation :—Refd. Re Carshalton Park Estate, Graham v. 
The Co., Turnell v. The Co., [1908] 2 Ch. 62. 





(c) Proviso for Redemption on Payment on 
Demand. 


2758. Mortgagee to enter & enjoy till demand— 
Welsh mortgage.]-—A demise, by way of mtge., of 
the interest of a reversioner in fee for a term of 
five hundred years, subject to a proviso for 
redemption on payment of principal & interest, 
without limitation as to the time of payment,,& 
containing covenants for payment of principal 
& interest on demand, & until payment thereof 
for the mtgee. to enter into, & hold & enjoy the 
premises, is in the nature of a Welsh mtge.; & 
the mtgee. cannot sustain a bill for foreclosure 
against the party to whom the reversionary interest 
has been conveyed.—TEULON 7. CURTIS (1832), 
You. 610; 2L. J. Ex. Ey. 17; 159 EB. R. 1135. 


(d) Proviso Conditional on Payment of Interest. 


2759. Foreclosure on default./—-In «a mtge. of 
leaseholds there was a proviso for redemption in 
case the principal should be paid at. the expiration 
of five years, with interest half-yearly in the mean- 
time at 5 per cent. Default having been made in 
payment of the interest a bill of foreclosure was 
filed, although the period for payment of the 
principal had not arrived :—Held: the condition 
having been broken, the mtgee. was entitled to a 
decree of foreclosure, notwithstanding he had taken 
possession of the property, & had realised by sale 
of a portion of it more than enough to cover the 
interest due.—EDWARDs v. MARTIN (1856), 25 
L. J. Ch. 284; 27L. T. O.S. 164; 4 W. BR. 219. 

} — . Se v. Twyford (1870), L. R. 11 
Anta. 591, ‘Dist Ieviilians v. Morgun, 1906 ] Von: 804. 

2760. Proviso for redemption on payment of 
principal at distinct date—No foreclosure before date 
fixed—-Notwithstanding breach of covenant for 
periodical payment of interest—Proviso apart & 
distinct from covenant.]|——A mtge. of a reversionary 
share in the procevds of realty & in personalty in 
ct. contained a proviso for redemption upon 
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payment, on or before the death of the life tenant, 
of the principal sum, ‘‘ with interest for the same 
in the meantime” at the specified rate. Then 
followed distinct covenants for payment of princi- 
pal on the life tenant’s death, & of interest in 
the meantime half-yearly respectively ; but the 
proviso did not refer to these covenants. When 
the life tenant died some thirteen years’ interest 
was unpaid :—Held: the proviso for redemption 
was a distinct contract & the covenant for pay- 
ment of interest ought not to be imported into it ; 
&, therefore, the mtgee.’s right to all the interest 
unpaid, which was expressly given by the proviso, 
was unaficcted by any stat. limitations or principle 
of equity.—Re TURNER, TURNER t. SPENCER (1894), 
43 W. R. 153; 39 Sol. Jo. 50; 13 R. 182. 
Annotation :—Apld. Williams v. Morgan, [1906] 1 Ch. 804. 

2761. ——- ——- ——- ——.]—-A_ mtge. of 
Jan. 30, 1900, contained the following provisions : 
(a2) A covenant to pay the principal on Jan. 1, 
1914, ‘‘ with interest that may be then due” 
at a specified rate ; (b) A covenant to pay interim 
interest half-yearly on specified days; (c) A con- 
veyance of the property “ subject to the proviso 
for redemption hereinafter contained’; (d) A 
proviso that the mtgec. would not call in the 
principal before Jan. 1, 1914, if the half-yearly 
interest were paid on the specified days or within 
twenty-one days thereof; («) A proviso that the 
mtgor. should not) pay off the principal before 
Jan. 1, 1914; (f) A proviso that if the mbtgor. 
should on Jan. 1, 1914, pay the principal, ‘‘ with 
interest for the same in the meantime at the 
rate aforesaid that may be due & unpaid,” the 
mtgee. would reconvey. The mtgor. having paid 
an instalment of interest twenty-seven days after 
the specified day, the mtgee. sued for foreclosure : 
—Held: on the construction of the deed, the 
proviso for redemption did not import a condition 
that interest was to be paid half-yearly on the 
specified days or within twenty-one days thercof, 
&, consequently, as there was no condition broken, 
the mtgec.’s estate was not absolute at law, & 
there could be no foreclosure.-—WILLIAMS  v, 
Moruan, [1906] 1 Ch. 804; 75 L. J. Ch. 480; 
041L. 7. 473; 50 Sol. Jo. 420. 


(ec) Loan for Term Conditional on Payment of 

interim Interest. 

2762. Default in payment or breach of mort- 
gagor’s covenants—Effect of.|—A mtge. made for 
£450 payable at the end of five years, with interest 
at 5 per cent. in the mean time. About two 
months before the end of the five years, the mtgee. 
assigned over the mtge. for £560, being the principal 
& interest then due. The £560 shall carry interest, 
though the flve years were not elapsed ; the mtge. 


taken.—GREENSHIELDS v. BLACKWOOD 
(1858), 1 Ch. Ch. 60.—CAN. 


PART XIII. sir ne SUB-SECT. 2.-— 
e C e 


2758 i. Mortgagee to enter & enjoy 
till demand—Welsh mortgage. |-—O CoN- 
NELL v. CUMMINS (1840), 2 1. Eq. K. 
251.—IR. 


PART XIII. sac a) SUB-SECT. 2.— 
2759 i. Foreclosure on default.}—In 


‘tion for foreclosure upon a mIntge. 
Orie soutaiae a clause by which the 


al falig due upon default made 
EP ceyient of any instalment of 
interest, if the benefit of 


pate in the whole mtge 
the clause, “ound by his clection & 
al, interest, & costs, 


r accept princi 
cr ues , although he docs 


whenever tende 


not pray for a personal order for im- 
mediate payment.—CRUBO v. BOND 
(1882), 1 O. It. 384.—CAN. 

2769 ii. ———.}—FARMERS LOAN & 
Trust Co. v. NOVA SCOTIA CENTRAL 
Ry. (1892), 24 N.S. kt. (12 KR. & G.) 
542.—CAN. 

2769 ili. ----——.J)-—-MCDOUGALL & SEK- 


corp vr. YoRK (1908), 1 Alta. L. Rh. 
59.—CAN. 

2759 iv. ———.}:-—-WILLAON v. THOMP- 
BON (1914),300.L. RK. 502; 31 O.L. KR. 
471; 19 D. L. R. 593; 6 O. WL. NN. 


2789 v. ———.}— LITTLE vv. HALL 
(1917), 23 B. C. R. 321.—CAN. 

2789 vi. ———.}—ScorTrisH TEMPER- 
ANCE LIFF. ASSURANCE Co, t. JOHNSTON 
(B. C.), (1918) 1 W. W. R. 402.—CAN. 


-}— Roppy v. WILLIAMS 


2759 vii. ——— 
(1845), 3 Jo. & Lat. 1.— IR. 


2759 vill. -——.J—He PRENDERGAST 
(1850), 2 Ir. Jur. 145.—IR. 


PART XIII, sear a SUB-SECT. 2.— 
e e). 


2762 1. Default in payment or breach 
of inortgagor'’s covenaunta—Effect of. }—- 
A mtge. doed dated Oct. 16, 1866 
pret for payment of the principal 
n threo years, & interest meanwhile 
at twelve per cent. half yearly, on 
Apr. 16, & Oct. 16, in every year; & 
declared that to secure prompt pay- 
nent of said interost the mtgee. would 
take ut the rate of ten per cent. if the 
interest was paid on the sald Apr. 17, 
& Oct. 16, respectively :—Held: tho 
first reference to the day being un- 
equivocal must govern; the intercst 
was due on the 16th; & not having 
been paid then, a bill on the 17th to 
foreclose was not irreguiar.—BENNET? 
v. FOREMAN (1868), 15 Gr. 117.—CAN. 
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being forfeited by the non-payment of the interest. 

—GLADWYN v. HITCHMAN (1690), 2 Vern. 135; 

1 Eq. Cas. Abr. 287; 23 E. R. 695. 

2763. —— -]—Deed of mtge. at 5 per cent. 
contained a proviso that as often as the interest 
should be paid half-yearly on the days appointed, 
or within three months next after each, so much 
should be deducted as would make the interest 
32 per cent. By a separate agreement, mtgee. 
covenanted not to call in the money within five 
years, unless the interest should bein arrear. The 
first half year’s interest not having been tendered 
till after the three months, but the second half 
year’s interest before :—Held : (1) mtgee. was only 
entitled to interest at 5 per cent. for the half year 
which had been tendered after the time; (2) in 
consequence of the default, he was entitled to call 
in his money.—STANHOPE v. MANNERS (1763), 2 
Eden, 197; 28 BE. R. 873, lL. C. 
pA ee to (2) Distd. Willams v. Morgan, [1906] 

ah. . 


2764. -|—Where an agreement for a 
mtge. contains a stipulation that the principal 
money shall not be called in for a certain time, 
the ct., in settling the form of the deed, will, 
although the agreement be silent on the subject, 
insert a proviso that the postponement shall be 
conditional on punctual payment of interest, &, 
if the property be leasehold, on observance of the 
covenants; so that, if the mtgor. should make 
default in either of these respects, the mtgee.’s 
remedies by sale or foreclosure will immediately 
arise.—SEATON v. TwyForD (1870), L. R. 11 Eq. 
He ; 40 L. J. Ch. 1223; 23 L. T. 648; 19 W. R. 
200. 

2765. What constitutes.]—A policy subject. 
to a charge in favour of the insurance co. was 
mortgaged, the mtgor. covenanting to do & 
suffer nothing whereby the policy might become 
voidable or void. Under the terms of the mtgor.’s 
agreement with the co., the co. took over the 
policy at its surrender value upon the mtgor.’s 
default in payment of interest to the co. Upon 
the mtyec.’s seeking to foreclose on an alleged 
breach of tho mtgor.’s covenant :—Held: the 
mtgee. was not entitled to foreclose, inasmuch as 
the mtgor. had done nothing in breach of the 
oe ae v. HACKNEY (1907), 51 Sol. Jo. 

2766. Waliver.!—STANHOPE v. MANNERS, 
Near ante. 























-|—Agreement in writing not 
to call in a mtge. for two years, the mtgor. fulfilling 
his covenants. On one occasion within the two 
years intercst was not paid on the day, & the mtgee. 
shortly afterwards, after giving notice that he was 
no longer bound by the agreement, demanded & 
received payment of the interest & incidental 
costs :—Held: this was a waiver of the default ; 
& injunction granted to restrain an ejectment 
brought within the two years.—LANGRIDGE v. 
PAYNE (1862), 2 John. & H. 423; 7 L. T. 23; 
10 W. Rt. 726; 70 BE. R. 1124. 
Annotation :—Consd. Keene v. Biscoe (1878), 8 Ch. D. 201. 
2768. | mtgee. agreed with the 
mtgor. that if the interest was duly & punctually 
paid the principal should remain for two years. 
Six months’ interest became due & was demanded 
but was not paid; & the mtgee. then demanded 
payment of principal & interest. Three days 
afterwards the mtgor. paid the six months’ interest, 
which was received by the mtgee. :—Held: the 
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mtgee. had not thereby, nor by a subsequent un- 
accepted offer to receive an instalment, waived 
his right to call in the principal.—KEENE v. 
BiscorE (1878), 8 Ch. D. 201; 47 L. J. Ch. 644; 
38 L. T. 286; 26 W. R. 552. 
Annotation :—Refd. Williams v. Morgan (1906), 94 L. T. 473. 
2769. Effect of giving further charge—Agree- 
ment that further charge should not be redeemable 
until payment of whole amount.|—Pitf. was trans- 
feree of a mtge. on defts.’ property, the original 
mtge. deed containing a personal covenant by the 
mtgee. not to proceed for the recovery of the 
mtge. money until the expiration of a notice. 
After the transfer plitf. made a further advance 
to defts. on the security of a deed further charging 
the same property, defts. agreeing that it should 
not be redeemable until the payment of the whole 
amount due to pltf. On a bill by pitf., who had 
not given the notice, praying for an account of 
what was due on his securities, & for payment 
or foreclosure :—Held: (1) assuming the cove- 
nant as to notice to affect the right to foreclese 
the original mtge., it did not affect pltf.’s rights 
under the subsequent mtge.; & (2) as defts. had 
peeves themselves by their agreement from 
eing admitted to redeem the subsequent without 
also redeeming the prior mtge., pltf. was entitled 
to the relief which he asked for.—Haywoop v. 
GREGG (1875), 24 W. R. 157. 


(f) Equitable Moritgagees and Charges. 

2770. Effect of default in paying insurance 
premiums.]|—Where A. & B. jointly interested in 
a policy of assurance agreed to keep it up for their 
mutual benefit, paying the premium in certain 
proportions, & B. ceasing to pay his portion of 
the premium, the whole was paid by A. :—Held: 
A. was entitled to a foreclosure decree against 
B.—PARKER v. ANGLESEA (MARQUESS) (1871), 25 
L. T. 482 ; 20 W. R. 162. 

277Ca. ——.]|—Fonrp v. TyNnTE, No. 1593, ante. 


(g) Effect of pending Action of puisne 
Incumbrancer. 

2771. Prior incumbrancer’s rights untrammelled. | 
—A mtgee. of a devisee filed a bill to enforce his 
security, & obtained a decree containing an in- 
quiry as to the incumbrances on the estate. 
Immediately afterwards a legatee, whose legacy 
was charged on the estate & had priority over 
the mtge., filed his bill to have the legacy raised : 
—Held: the decree in the other suit was no bar 
to his proceeding with his suit, for a prior Incum- 
brancer is not bound to go in under a decree 
obtained by a puisne incumbrancer, but is at 
liberty to institute a suit of his own.—ARNOLD 
v. BAINBRIGGE (1860), 2 De G. F. & J. 92; 45 
E. R. 557, I. JJ. 


(h) Effect of Notice by Morigagor to pay off 
Mortgage. 
2772. Actual payment essential to preclude fore- 
closure.|—GRUGEON v. GERRARD, No. 1611, ante. 


(j) Bankruptcy of Mortgagor. 

2773. Whether mortgagor’s rights interfered 
with — Mortgage fraudulent in character.] — A 
father purchased a piece of land, & took an agree- 
ment that the vendors would convey it to him. 
He afterwards built a granary, & allowed his 
sons to occupy the premises for their business. 
They supplied goods to their father to the amount 
expended by him in building the granary, & they 
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erected other buildings on the land of greater 
value. The father, pending these transactions, 
became surety for his sons to certain bankers for 
£10,000. The sons afterwards surreptitiously 
obtained possession of the agreement; & one of 
them, representing that his father had given the 
land to them, signed his father’s name on the 
blank leaf of the agreement, & deposited it with 
pitfs., who were bankers, to secure their cash 
credit. The sons afterwards became bkpt.; the 
son depositing the agreement was, upon several 
indictments, convicted of forgery; & the father 
was required to pay the £10,000 for which he was 
surety. Upona bill, by pltfs., to obtain the benefit 
of the deposit made with them :—Held: the sons 
had a lien on the land to the value of the goods 
supplied to the father & the money expended by 
them in building; the deposit of the agreement, 
though made under false representations, was good 
to the extent of that lien; pltfs. had no notice 
of the father’s interest; the father, as against 
pltfs., was not entitled to any set-off in respect 
of his subsequent liability as surety; & a decree 
was made to foreclose the security in favour of 
pltfs. as against the sons, with costs, & as against 
the father, without costs.—UNiry JOINT STock 
MvuTUAL BANKING Assocn. v. Kina (1858), 25 
Beav. 72; 27 L. J. Ch. 585; 31 L. T. O. S. 128; 
4 Jur. N.S. 470; 6 W. R. 264; 53 1. R. 563. 


Annotations :—Mentd. Millard v. Harvey (1864), 11 L. T. 360 ; 
Plimmer v. Wellington Corpn. (1884), 9 App. Cas. 699. 


2774. -]—Where a trustee has been ap- 
pointed under a liquidation of the affairs of an 
equitable mtgor., the mtgee. may, instead of 
applying in bkpcy., proceed in Ch. against the 
trustee for the purpose of having the security 
_ realised, the jurisdiction in Ch. not being taken 
away by Bkpcy. Act, 1869 (c. 71). WHITE Uv. 
Smmmons (1871), 6 Ch. App. 555; 40 1. J. Ch. 
689; 19 W. R. 939, L. C. 

Annotations :—Apld. Coulthurst ». Smith Aiets) 29 I. x 


243. Refd. Jenney v. Bell (1876), 2 ). 547; 
Hart, Hz p. Metcher (1878), 9 Ch. D. 381. 





C. Who May institute Proceedings. 
(a) Legal Morigagcee. 


2775. Trustee of mortgagee—Must be made 
party.]—On a bill to foreclose, by W. it appeared, 
that the mtge. was made to H. who was a trustce 
for W. by whom the mtge. moncy was advanced : 
—Held: H. must be a party to the suit.— Woop 
v. WILLIAMS (1819), 4 Madd. 186; 56 E. R. 676. 


Annotations :—Apld. Scott r. Nicoll, Hampson v. Nicoll 
(1827), 3 Russ 476 ; Hichens v. Kelly (1854), 2 Sm. & G. 
264. 


2776. Assignee — Bankrupt mortgagee — In- 
demnity by equitable mortgagee.|—The ct. will 
order assignees of a bkpt. mtgee., who has pledged 
the mtge., to take measures for foreclosure, on the 
equitable mtgee. indemnifying them, & under- 
taking for a proper application of the proceeds. 
—Re Rucker, iz p. CoLes (1832), 1 Deac. & Ch. 

; ode . 18. 
Tea hen | bale Rucker, Ex p. Rucker (1834), 3 

L. J. Bey. 104. 

2777. Right to benefit of foreclosure sult 
instituted.]—(1) A. mortgaged to B., who filed a 
bill of foreclosure, & B., pending the suit, assigned 
to C., who mortgaged to D., & became insolvent. 
D. filed a supplemental bill to have the benefit 
of the suit for foreclosure :—Held: he was entitled 


to such relief. 
PART XIII. aa a a SUB-SECT. 2.— 
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. Assignee.]— HINDBSON v. YEO- 
wine (1845), Res. & Eq. Jud. App. 





68.—AUS. 


S eameeeeneaed 
e 


Fr. McLEAN 
(1895), 27 N. 8S. RK. 492.—CA 
t. Puisne mortgagee.}—MatTa DIN 


549 


_ (2) A mtgee. filed a bill of foreclosure, & pend- 
ing the suit, transfered the mtge. to A., who 
transfered it to C.:—Held: the extra costs thus 
occasioned were not to be charged against the 
mtgor. 

(3) Pending a suit, by a first mtgee. to fore- 
close, pltf. obtained a transfer from the second 
mtgee. :—Held: the costs occasioned were charge- 
able against the estate. 

(4) A. mortgaged a leaschold property, & after- 
wards specifically bequeathed it to F. & B., on 
certain trusts for C., D. & E.:—Held: C., D. & 
E. were proper parties to a bill to foreclose. 

(5) A. mtgee. had been in possession. She 
transfered the whole of her interest, & afterwards 
became insolvent. Her assignees were made 
defts. to a bill of foreclosure :—Held: their costs 
ought not to be charged on the mtged. estate, 
but on pitf.—Co Les v. Forrest, WARD v. FORREST 
(1847), 10 Beav. 552; 50 K. R. 604. 

2778. Transfer without notice.|—A., & B., 
mtgees., transferred their mtge. to pltt., who gave 
no notice to the mtgors. Subsequently the 
mtgors., intending to redeem, paid the amount 
secured by the mtge. to the solrs. of A. & B., 
without ascertaining that they were authorised 
to receive it. The solrs. misappropriated the 
money. A. & B. executed a deed prepared by 
their sulrs., but without perusing the same or 
knowing its contents, which contained a recital 
acknowledging the receipt of the money, & which 
purported to convey the property by the direction 
of the mtgors. to their nominees. There was no 
proper receipt indorsed on the deed. Pitf. having 
filed his bill for foreclosure against the mtgors. : 
—Held: the transferee of the mtge. was entitled 
to a decree: the payment to the solrs. had been 
made by the mtgors. in their own wrong. 
WITHINGTON v. TATE (1860), 4 Ch. App. 288; 20 
L. T. 637, L. C. 


Annotation ian re Re Southampton'a Estate, Allon. v. 
Southampton, Banfathor’s Claim (1880), 16 Ch. 2. 178. 


2779. ——— -——— Transferee’s right subject to 
equities.|— In 1886, a mtge. debt for £1,500 was 
duly’ transferred & the mtged. property was 
conveyed, by way of security, to F., pltf., the 
mtgor., being a party. Several subsequent trans- 
fers, to which the pltf. was not a party, were 
made, & in Feb. 1806, the mtge. debt & the secu- 
rity were vested in one A. In 1892 the pltf. gave 
I., her solr., the money to pay off the mtge., which 
he did not do, though ie continued to pay interest 
on the mtge. as it became due to the transferee 
for the time being. DPitf. made no inquiry in 
1892 for the reconveyance nor for the title deeds, 
but left the whole matter in the hands of her solr. 
In Oct. 1897, A. transferred the mtge. debt & the 
property to H., & the next day H. transferred 
the same to defts., to whom the deeds were handed. 
The cheque for £1,500 from deft. was paid by H. 
into his private account, & the cheque to A. was 
drawn by LH. on his firm’s account, which was then 
in funds, at another bank. In Dec. 1899, applica- 
tion was made by deft. to pltf. for arrears of 
interest, & the fraud was discovered. On an 
action by pltf. to establish her priority over deft., 
& for a reconveyance of the mtged. property :— 
Held: onthe transfer to H. the mtge. debt became 
discharged, & he held the pruperty as trustee for 
pitf.; deft., having taken the transfer from H. 
without the privity of the mtgor., could only 
hold it against the mtgor. subject to the state 


KASODHAN v. KAZIM HUSAIN (1891), 
v. Cnhimnotm 1. L. it. 13 All. 432.—IND. 





a. ——-.] — ROTHERAM v. WEBR 
(1841), 41. Eq. R. 62.—IR. 
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& (c), & D. (a) & (0).) 


of account between H. & the mtgor., & as between 
them the debt was non-existent ; pltf. had never 
lost the right to redeem, & directly the agent, 
who had received the amount to pay off the 
mtge., became himself the transferee, the debt 
was extinguished, & no transferee from him could 
treat the debt as a subsisting charge upon the 
property, & pltf. was therefore entitled to priority 
& to have a reconveyance from deft.—TURNER v. 
Smitn, [1901] 1 Ch. 218; 70 L. J. Ch. 144; 83 
L. T. 704; 49 W. R. 186; 17 T. L. R. 148; 45 
Sol. Jo. 118. 


Annotations :—Retd. Powell v. Browne (1907 
oo : De Lisle v. Union Bank of Scotland, 
2. 


), 97. LT. 
[1914] 1 Ch. 


2780. Solicitor mortgagee—Mortgage to secure 
costs—Order for taxation immaterial.]—The client 
of a solr., gave him a mtge. to secure previous 
advances & costs. Having subsequently dis- 


charged him from being his solr., he obtained an | 


order at the Rolls for delivery & taxation of his 
bill of costs, whereby the solr. was prohibited from 
commencing any suit in respect of the bill pending 
the reference ; but he did not serve it properly 
on the solr., & took no steps to enforce it. Up- 
wards of six months after the order was obtained, 
the solr. filed a bill to enforce his security :— 
Held: the order was no bar to the suit.—THoMAS 
v. Cross (1864), 5 New Rep. 148; 11 L. T. 480; 
29 J.P. 4; 10 Jur. N.S. 1163; 13 W. R. 166, 
C 


2781. Trustee mortgagee.|—TENNANT v. TREN- 
CHARD, No. 2309, ante. 

2782. After winding up order directing inquiry 
as to priorities—Made in presence of mortgagees.|— 
An order in a winding up directing inquiries to 
ascertain the priorities of the incumbrancers of 
the co.’s property raises no equity to prevent an 
action for foreclosure being brought by persons 
claiming to be first mtgees., in whose presence 
the order had been made, & who had obtained an 
order to attend the proceedings & to have their 
costs made costs in the winding up; but leave to 
bring the action was given on the terms that, 
notwithstanding the latter order the costs of 
attending the proceedings should be in the dis- 
cretion of the ct.—Re HAMILTON’S WINDSOR 
IRONWORKS Co., Lrp. (1879), 40 L. T. 569; subd 
nom. Re JIAMILTON’s WINDSOR IRONWORKS Co., 
kar p. GENERAL CREDIT & Discount Co. (No. 2), 
27 W. Rt. 827, C. A. 


Annotation :—Retd. Re Brown, Bayley & Dixon, Ex p. 
Roberts & Wright (1881), 30 W. R. 5. 


(6) Co-Afortgagees. 

2788. Right of one mortgagee to sue alone—For 
his proportion of mortgage debt.|—-LOWE v. Mor- 
GAN (1784), 1 Bro. C. C. 368; 28 EB. R. 1183. 
Annotation :—Refd. Re Continental Oxygon Co., Elias v. 

Continontal Oxygen Co., [1897] 1 Ch. 511. 

2784. -|—(1) A person entitled to 
part only of a sum of money due on mtge., cannot 
iile a bill for a foreclosure of the same part of the 
mtged. estate. 

(2) There can be no redemption or foreclosure 
unless the parties entitled to the whole of the 
mtge. money are before the ct.—PaLMER uv. 
ae (EARL) (1823), 1 Sim. & St. 428; 57 


Annotation :—Generally, Refd. Re Continental O 
Elias v. Continental Oxygen Co., [1897] 1 Ch. 511. 








n Co., 
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- (6). 


b. Second mortgagee.)-— A  subse- 


MortTGAGE. 


2785. —— Mortgagees tenants in common of 
mortgage money—Representatives of deceased 
mortgagees to be joined.|—-Where a mtge. is made 
to several persons jointly, they are, in equity, 
tenants in common of the mtge. money, the 
representatives of such of them as may be dead 
are necessary parties with the survivor to a bill 
for foreclosure or redemption.—VICKERS v. COWELL 
(1839), 1 Beav. 529; 8 L. J. Ch. 371; 3 Jur. 864 ; 
48 BK. R. 1046. 

2786. Mortgage of tolls.|—The trustees of 
a turnpike road borrowed a sum of money from A. 
on the security of the tolls, & they assigned to 
him such proportion of the tolls as the sum 
advanced bore to the whole principal money ad- 
vanced on the credit of the tolls :—Held; the 
other mtgees. of the tolls were necessary parties 
to a suit, by A. against the trustees, to obtain 
peymcn of arrears of interest out of the tolls to 

e received.—MELLISH v. Brooks (1840), 3 Beav. 
22; 9L. J. Ch. 362; 4 Jur. 739; 49 E. R. 9. 

2787. .|—Under a local turnpike Act, 

a mtgee. of the tolls, who took possession, was 











' bound to pay the interest on all the mtges. pari 
_passu, but the principal was only to be paid by 


means of a sinking fund. Under the general 
Turnpike Act, a mtgee. in possession was autho- 
rised to pay the principal as well as the interest. 
Some mtgees. took possession, & one of the trustees 
of the road filed a bill against them for an account : 

~Held: the other mtgees., being interested in 
the question as to the payment of the principal 
moneys, were necessary parties to the suit.— 
WATTS v. EGLINTON (LORD) (1846), 1 Coop. temp. 
Cott. 25; 15 L. J. Ch. 412; 7L. T. O. S. 405; 
47 E. R. 726, L. C. 

2788. ——— Mortgagees unwilling to sue being 
made defendants.|—-Where a mtge. is made to 
two for a sum of money, of which each had lent a 
portion, one of the mtgees. may file a bill of fore- 
closure, making the other mtgee. deft., & pltf. in 
such a suit is entitled to the usual decree of fore- 
closure, on default of payment of the whole mtge. 
debt, in the proportions due to pltf. & deft. re- 
spectively, together with their respective costs. 
—DAVENPORT v. JAMES (1847), 7 Hare, 249; 12 
Jur. 827; 68 KE. R. 102. 


Annotation :—Roefd. Re Continental Oxygon Co., Elias v. 
Continental Oxygen Co., [1897] 1 Ch. 511. 


2789. .J}—A. mortgaged to B. in fee ; 
B. died, having devised the mtged. estate to C. & 
D. WD. subsequently advanced money to A. on 
the same security :—Held: C. was alone entitled 
to file a bill for foreclosure, & D. was properly 
made a party deft.—REMER v. STOKES (1856), 4 
W. R. 730. 

2790. ——— -]—One of several mtgees. can 
bring an action to foreclose the mtge., making 
his co-mtgees. defts., if they are unwilling to be 
joined as co-pltfs. or have by their acts precluded 
themselves from being made co-pltfs., &, semble : 
even if they are opposed to the foreclosure.— 
LUKE v. SoutH KENSINGTON HOTEL Co. (1879), 
11 Ch. D. 121; 48 L. J. Ch. 361; 40 L. T. 638 ; 
27 W. BR. 514, C. A. 

Annotations :-—Refd. Palmer v. Mallett (1887), 36 Ch. D. 

411; Webb wv. Jonas (1888), 39 Ch. D. 660; Re Con- 


tinental Oxygen Co., ias v. Continental Oxygen Co., 
{1897} 1 Ch. 511. 


(c) Equitable Mortgagee. 
2791. Second mortgagee—Right to foreclose 
mortgagor — & third mortgagee — Necessity for 











quent incumbrancer is entitled to a is by deed.—_KERR v. BEBEE (1866), 12 
sale upon the usual terms, where pitt. 
is an oquitable mtgee. by 
title deeds, as well as when the mtge. 


Gr. 204.—CAN. 


pert oc, ———.}— Kantr Ram v. Kvro- 
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joinder of first mortgagee.)—A second mtgee. 

fle a bill of foreclosure Sine the niger & third 
mtgee. without making the first mtgee. a party. 
—ROsE v. PaGE (1829), 2 Sim. 471 ; 57 E. BR. 864. 
Annanon :—Refd. Briscoe ». Kenrick (1831), 1 L. J. Ch. 


2792. Rae acae eee! 
gage.|~—SLADE v. 
279 


Ce 
e 





Without redeeming first mort- 
Riaa, No. 2250, ante, 

Right to account against first 
mortgagee—Mortgage of rates & tolls in Shipping 
company.|]—T., a mtgee. of rates & tolls of a navi- 
gation co., having a power to enter & receive tolls 
in default of payment, but no covenant from the 
co. to pay the money borrowed, has notice of a 
prior mtge. to the manager of the co., & files a bill 
for foreclosure, & for an account against prior 
mtgee. Demurrer to the bill for want of equity 
overruled, with costs.—THORNTON v. PoRTSMOUTH 
& ARUNDEL NAVIGATION Co. (1845), 1 Holt, Kq. 
56; 71 E.R. 669. 

2794. Equitable mortgagee with agreement for 
legal mortgage.|—An equitable mtgee., who has 
an agreement that, if called upon, the mtgor. will 
execute a valid legal mtge. of the property, is 
entitled to a decree to foreclose or to sue for a 
sale.—AUSTIN v. CASK (1850), 16 L. T. O. S, 279. 





D. Whether Foreclosure or Sale the Appropriate 
Remedy. 

(a) Devolution of Mortgugor’s Estate on Crown. 

2795. Forfeiture owing to felony—-Former prac- 
tice—Mortgagee ordered to hold till redemption by 
Crown.|—LuTwIicn’s CASE (cirea 1729), cited in 
2 Atk. 223; 26 KB. RR. 538. 

2796. ——- —-— ~—~-.]—The title deeds of a 
leasehold estate were deposited with bankers, by 
way of equitable mtge., for securing the balance 
of a running account. The party making the 
deposit was subsequently convicted of felony. A 
bill was filed by the bankers, claiming to be equit- 
able mtgees. by virtue of the deposit, against the 
A.-G., for a sale of the property :—Held: the ct. 
had no jurisdiction, the legal estate being in the 
Crown, to decree a sale of the estate, nor any power 
to compel a conveyance by the Crown of the legal 
estate; but only to declare pltfs., as equitable 
mtgees., entitled to hold possession of the property, 
until the Crown should think fit} to redeem.--- 
HopGeE v. A.-G. (1839), 3 Y. & C. Ix. $42; 8 
L. J. Ex. Kg. 28; 160 Io. R. 734. 

Annotations -—Mentd. Burghes v. A.-G., [1981)) 2 Ch. 139; 

Dyson v. A.-G., (1911) 1K. B. 410. 

2797. Foreclosure as against subsequent 
mortgagees—Sale against Crown.|—Mtgor. having 
been outlawed, the first mtgee. obtained a decree 
to foreclose subsequent mtgees., & if they should 
not redeem, to sell against the Crown.—ScorTr v. 
RoBAartTs (1856), 4 W. R. 499. 

2798. Order for account & sale—No juris- 
diction to order Crown to convey.|--Where a 
mtgor. of leaseholds had been convicted of a felony, 
the ct., at the instance of an equitable mtgee., 
made a decree for an account & for a sale of the 
mtged. premises, & directed the purchase-money 
to be brought into ct., with liberty to the A.-G. 
to apply for payment out of the balance thereof, 
after satisfaction of the mtge. debt & costs; but 
considered it had no jurisdiction to direct a con- 
veyance by the Crown.— HANCOCK v. A.-G. (1864), 
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33 L. J. Ch. 661; 10 L. T. 222; 10 Jur. N.S. 
557 ; 12 W. R. 569. 
Annotation :—Folld. Bartlett v. Reos (1871), L. R. 13 Ea. 


-}-—See, now, Forfeiture Act, 18723 (c. 23), 
oA generally, CRIMINAL LAw, Vol. IX., pp. 494 


seq. 

2799. Mortgagor dying intestate & without heirs 
—~ Mortgage by deposit of deeds.] — Equitable 
mtgee. may sell against Crown. Semble: no 
escheat of an equitable interest.—PRESCOTT v. 
TYLER (1837), 1 Jur. 470. 

«{nnotations :—Distd. Hodges v. A.-G. (1839), 8 L. J. Ex. 
Kq. 28. Mentd. Masulipatam, Collector v. Cavaly Ven- 
cata Narrainapah (1861), 8 Moo. Ind. App. 529. 

2800. Mortgagor dying intestate, unmarried & 
illegitimate—Order for sale—With liberty to apply 
to Crown for conveyance.}]—A. died intestate, un- 
married & illegitimate, having mortgaged his 
real estates to B. for five hundred years, & having 
subsequently mortgaged them to B. for an addi- 
tional sum, by deposit of the title deeds. The 
fee simple was not worth the mtge. money :— 
Held: nevertheless, the mtgor. could not be 
deemed a bare trustee for the mtgee., within 4 & 
) Will. 4, c. 23, 8. 2, so as to deprive the Crown of 
the equity of redemption; but it was ordered 
that the estate should be sold in the administra- 
tion of assets, & B. declared a purchaser, with 
liberty to apply to the Crown for a grant of the 
fee simple. ~RoGErs v. MAULE (1841), 1 Y. & C. 
Ch. Cas. 4; 62 E. R. 765. 


(bh) In Cases of Mere Charge. 

2801. General rule.]—TENNANT v. TRENCHARD, 
No. 2309, ante. 

2802. Charge with power of sale.]-—A convey- 
ance of an estate to A., in trust that the same 
should stand chargeable with a sum of money & 
interest, & subject thereto in trust for B., with a 
power of sale by A., upon non-payment after 
notice, is not a mtge. entitling A. to bring his bill 
for foreclosure, but it entitles him to the aid of 
the ct. in effecting a sale.-—-SAMPSON v. PATTISON 
(1842), 1 Hare, 5633; 66 HK. TT. 1143. 

-innotations ;- —Distd. Stamford, npalding & Boston Banking 

(o. » Ball (1862), 8 Jur. N.S, 420. Oonsd. Re Owen, 

! stg is Ch. 220. Refd. se Lioyd, Lloyd v. Lioyd, [1903] 

2803. -—-—- Importance of court being able to 
decree foreclosure.|-——An implied power of sale in 
the exor. of a mtgor., arising from a direction in 
the will to pay debts, will not enable the ct. to 
direct the sale of the mtged. estate if it cannot 
make a decree for foreclosure.--BOLTON v. STAN- 
NARD (1858), 27 L. J. Ch. 845; 31 1. T. O. S. 
310; 4 Jur. N.S. 576; OW. RR. 570. 

2804. Judgment creditor’s charge—Judgments 
Act, 1838 (c. 110), s. 14.]--A judgment creditor 
having registered his judgment under above Act, 
is not entitled to a decree for foreclosure, but onl 
to one for sale.—FooTNgEn v. Sturais (1852), 
De G. & Sm. 736; 211. 5.Ch. 7413; 191. T. 0.8. 
324; 64 Kb. R. 1322. 

Apnoaren =~ Monee: Tuckley v. Thompson (1860), 1 John, 


2805. ——~ CooPER, 


[1899] W. N. 256. 
Annotation :—Oonsd. Hosack v. Robins, (1917) 1 Ch. 332. 


2806. ——- ——— Charge equivalent to agreement 
to execute mortgage.|——The relief to which a 








-]—D’AUVERGNE  v. 





3 , 1894), I. L. R. 22 | —~ Re MALLETT, COLONIAL MUTUAL | —BANK OF UPpPreR CANADA v. Scorr 
SO AND ts Serie Bae ares ee vy. | (1858), 6 Gr. 45).—CAN. 
ALLET, « e ° 5 vo e 
d. a) ee BENI MADHUB MOHA- B nk ttable i PART XIII, SECT. 7, SUB-SECT. 2— 
FATRA e. SOURENDRA MOBUN, TAGOHE | al, Skarterod kuin ot thie provitos D. (sh. 
(1896), 1. L. R. 23 Cale. 795.— $ have a right to a decree of foreclosure rule.) —- SHEA ¥,. 


e. Mortgagee of reversionary intercst.) 


upon a mtge. held by them aa security. 


2801 {. General 


552 


Sect. 7.—Foreclosure or sale: Sub-sect. 2, D. (b), (e) 
& (d).] 
judgment creditor is entitled, under above Act. is 
a foreclosure, & not a sale. 
Pltf. has that which is equivalent to an agree- 
ment to execute a legal mtge. (ROMILLY, M.R.). 
—JONES v. BAILEY (1858), 17 Beav. 582; 51 


E. R. 1161. 
Annotation -—Consd. Tuckley v. Thompson (1860), 1 John. 


2807. ——- -——— Creditor ranking after first 
mortgagee—Prior in date to further charge & other 
judgments.|—-A judgment creditor, ranking after 
a first mtgee., but prior in date to a further charge 
& to other judgments, held entitled to a fore- 
closure, although all the other parties insisted on 
a sale.—MESSER v. BOYLE (1856), 21 Beav. 559 ; 


52 E. R. 976. 
Arncanon :—Folld. Thornton »v. Finch (1865), 4 Giff. 
,n. 


2808. Discretion of court.]—In Feb. 
1916, defts. bought shares subject to a charging 
order obtained by pltt. before the war. On 
June 27, 1916, pltf., without obtaining leave under 
the Courts (Emergency Powers) Acts, 1914 to 
1916, issued a summons to enforce the charging 
order against defts. by sale of the shares :— 
Held: pltf. being in the position of a mtgee. 
under the charging order was really applying for 
his proper remedy of ‘‘ sale in lieu of foreclosure,”’ 
& as his charging order was before the war, leave 
was necessary under Courts (Emergency Powers) 
Act, 1914 (c. 78), s. 1 (1) (b), as amended by Courts 
(Emergency Powers) Act, 1916 (c. 13), 8. 1, (1) 
(6), although defts. had only acquired the shares 
after the war. 

I regard the view taken by Nonrtnu, J., long ago 
in the case of D’ Auvergne v. Cooper, No. 2805, 
ante, that sale & not foreclosure was the proper 
remedy ot a person having a charge under above 
sect., as merely a rule of practice, & not a question 
of jurisdiction. As a matter of convenience the 
ct. says that the charge shall be enforced not by 
foreclosure but by sale. I guard myself from saying 
there is any real prohibition which could prevent 
the ct., if it thought fit, from granting either 
foreclosure or a sale in lieu of foreclosure (COZENS- 
Harpy, M.R.).—Hosack v. ROBINS, [1917] 1 Ch. 
332; 86 L. J. Ch. 282; 115 L. T. 879; 61 Sol. 
Jo. 267, C. A. 

2809. Charge under will—On real estate.|— 
Testator, subject & charged with the payment of 
his annuities, devised his real estate to trustees, 
as to part for his wife for life, & then, in the first 
place, out of the rents, to pay the annuities, & 
subject to the life estate of his wife & the annui- 
ties to A. for life, etc.:—Held: the real estates 
were liable to be sold for payment of the arrears 
of the annuities.—Picarp v. MITCHELL (1851), 14 
Beav. 103; 51 EB. R. 225. 
annolotion - Count. Re Tuckor, Tucker v. Tucker, [1893] 


2810. Upon reversionary interest.) — A 
person entitled to the benefit of an equitable 
charge created by will upon a reversionary interest 
in land has no remedy by way of foreclosure, but 
only by way of sale or mtge. of such interest.— 
Ke OweEn, [1894] 3 Ch. 220; 68 L. J. Ch. 749; 
71 +L. T. 181; 48 W. R. 55; 88 Sol. Jo. 617; 8 
R. 666. 

Annotations :—Refd. Re Lloyd, Lioyd v. Lloyd, [1903) 1 


Ch. 3853 Re Witham, Chadburn v. Winfield, (1922) 2 














MorTGAGE. 


2811. Charge of chief rent.]|—Land, on which 
an improved chief rent, which was purchased by 
pltf.’s testator in 1853, had been reserved by a 
former vendor of the land, was ordered to be sold 
to pay the arrears of the chief rent which had 
accrued due since that date.—HorTON v. HALL 
(1874), L. R. 17 Eq. 437; 22 W. R. 391. 


Annotations :—Consd. Hambro v. Hambro (1894), 63 L. J. 
Ch. 627. Refd. Kelsey v. Kelsey (1874), 22 W. R. 433; 
Re Tucker, Tucker v. Tucker, (1893] 2 Ch. 323; Re Young, 
Brown v. Hodgson, [1912] 2 Ch. 479. 


(c) Morigage by Way of Sale. 


2812. Sale.|—A. assigned to B. certain lease- 
holds for a consideration of £200 upon trust to 
sell, & out of the proceeds to defray the costs 
incurred, & then to retain the said principal sum 
of £200 & interest, & to pay the residue to A. 
The indenture contained covenants by A. with 
B. for payment, on or before a day named, of the 
said principal sum of £200 & interest; that the 
term was subsisting; that B., at any time after 
default in payment of the money, might enter & 
peaceably enjoy the premises; & an agreement 
that B. should not proceed to sell until after six 
months’ previous notice had been given to A., 
demanding payment of the said £200 & interest. 
Upon a claim by B. for foreclosure :—Held: it 
was a case for sale, not a foreclosure, & an order 
for a sale might be made, though not asked by the 
claim.—JENKIN v. Row (1851), 5 De G. & Sm. 
ne ; 18 L. T. O.S. 204; 16 Jur. 1131; 64 KE. R. 

039. 


Annotations :—Distd. Stamford, Spalding & Boston Banking 
Co. v. Ball (1862), 8 Jur. N.S. 420 Be. si ewood v. 
@ 








Thompson (1865), 34 L. J. Ch. 305. . Re Owon, 

[1894] 3 Ch, 220; Re Lloyd, Lloyd v. Lloyd, (1903] 1 

Ch. 385. 

2813. -.}—KIRKWoop v. THOMPSON, No. 
2322, ante. 

2814. .}—A security in the form of a trust 


for sale is a mtge. within Real Property Limitation 
Act, 1833 (c. 27), 8. 28. 

Before 1829 L. had demised two estates to P. 
for long terms of years by way of mtge. On 
Feb. 11, 1829, P. made to L. a further advance, 
& L., by a deed to which P. was a party, but not 
a conveying party, conveyed the fee in those 
estates & another estate to C., upon trust for P., 
his heirs, exors., administrators, & assigns, never- 
theless upon the further trusts thereinafter de- 
clared ; which were, to permit L. to continue in 
possession & receipt of rents till Aug. 11, & if L. 
should then repay the further advance with 
interest, & the other mtges. charged on the pro- 
perty & thereinaftcr specified, to reconvey to L., 
his heirs or assigns; but in default of payment, 
then that C., his heirs or assigns, should imme- 
diately, or at their or his discretion, enter into 
possession, & sell the estates, & stand possessed 
of the proceeds in trust, in the first place, to pay 
costs, then the sums due to P. with interest, & a 
sum due on mtge. to another person with interest, 
& to pay the surplus to L., his exors., adminis- 
trators or assigns. L. at the same time attorned 
tenant to P. Default having been made in pay- 
ment, P. entered into possession in 1832, & thence- 
forth received the rents & let the property. Sales 
were subsequently made of parts of the property, 
the last being in 1848, & C. conveyed to the pur- 
chasers, P. being a party, & it was agreed that all 
terms should be assigned in trust to attend. In 





PART XIII. ge Qe 2.— | trust for 


&. Trustees nat entilled to fore- 


close.J—A person holding mtges. in 
eale to indemnify him against 

loss on account of the mtgor., is not 

J entitled to fareclase in case af default ; 


the only decree to which he is entitled 
is to sell, allowing the mtgor. the usual 
time for redemption. — PaTon vv, 
WILKES (1860), 8 Gr. 252.—_CAN. 


Part XIII.—Remepies or MorTGAGEE. 


1871 L.’s heir-at-law filed a bill to have the 

of the deed of 1829 carried into ctu 
Held: (1) the deed of 1829 did not create a trust 
of the estate for the benefit of the mtgor. which 
he could enforce, so as to bring the case within 
Real Property Limitation Act, 1833 (c. 27), s. 25, 
but was a mtge. within sect. 28 of the same statute ; 
(2) although the deed created an express trust 
in favour of L. of the surplus proceeds of sale 
after paying incumbrances, no relief could be given 
to pltf. on this ground, as it was not alleged, nor 
was there anything to lead to the supposition, 
that there had ever been any such surplus; there- 
fore that the bill must be dismissed with costs. 
—LOcKING v. PARKER (1872), 8 Ch. App. 380; 42 
a ae Ch. 257; 27 L. T. 685; 21 W. RB. 1138, 
Annotations :—As to (1) 

(1879), 11 Cu. Db. 2 

Ch. D,_ 254. Consd. Warner ct. 

220. Expld. Rochcfoucauld ¢. Boustead, [1897] 1 Ch. 

196. Refd. Chapman v. Corpe (1879), 41 lL. T. 22. 

As to (2) Distd. He Alison, Johnson v. Mounsey (1879), 

os Ch. D. 284. Generally, Consd. Liquidation states 

-urchase Co. v. Willoughby, (1898) A. C. 321. 

Sanders v. Sanders (1881), 30 W. R. 280. 

2815. -|—A security for money lent) was 
made in the form of a conveyance to the lender 
on trust to sell. He entered into possession & 
remained _in possession for more than twenty 
years. His devisces in trust: agreed to sell the 
mtged. estate for a sum exceeding the amount 
then due for principal, interest. & costs, & con- 
veyed it to the purchaser by a deed in which the 
trust for sale was recited :—Held: the devisees 
in trust could only convey as owners in fee, & the 
mtgors. had no right to the surplus of the purchase- 
money.—Jte ALISON, JOHNSON tv. MOUNSEY (1879), 
a Pa D. 281; 40 L. T. 234; 27 W. R. 537, 


Annotations :—Apld. Warner v. 
220. R 


Apld. Re Alison, Johnson r. Mounsey 
- 284; Banner v. Berridge (1881), 18 
Jacob (1882), 20 Ch. D. 


Mentd. 





Jacob (1882), 20 Ch. VD. 
efd. Chapman +. core (A879), 41 L. TT. 22; 
Banner ve. Berridge (1881), 20 W. RR. 844.3 Rochefoucauld 
v. Bousted, [1897) 1 Ch. 196; #2e Loveridyge, Drayton r. 
Loveridge, [1902] 2 Ch. $503) Re Metropolis & Counties 
Permanent lnvestment Bldg. Soec., Gattleld’s Case, | 1M11] 
1 Ch. 698. Mentd. Sanders «. Sanders (1881), 19 Ch. D. 
3733; Nicholson v. England, (1926) 2 KR. RB. 03. 


2816. -I—Property was conveyed by a 
member of a building society to the trustees, on 
trust for sale, to secure the moneys due to the 
society :—Held: the trustees were not. entitled 
to a foreclosure, but to a decree for sale.---SCWEIT- 
ZER v. MAYHEW (1862), 31 Beav. 37; 54 E. XR. 
1051. 





(d) Deposit of Title Deeds. 


2817. Mortgage by deposit of deeds.!——PAIN v- 
SMITH , No. 2260. ante. 
2818. i--Re Moone, 


(1836), 1 Deac. 611, Ct. of R. 
Annotation :-—Reftd. Re Carter & Justins, Er p. Sheffield 


Ex p. Epwarps 





Union Banking Co. (1865), 13 L. T. 477 

2819. Mortgagor deceased — Claim by 
Crown.]—PREScOTT v. TYLER, No. 2799, ante. 

2820. Immediately before bankruptcy— 
Presumed fraud on creditors—-Application of pro- 
ceeds of sale.|—-Where the petition of an equit- 
able mtgee. states that the deposit took place 
only nine days before the issuing of the fiat, & 
there is nothing to rebut the presumption of 
fraudulent preference, the ct. will not make the 
usual order.—Re WALKER, Fa p. AINSWORTH 
(1838), 2 Deac. 563; 7 L. J. Bey. 33; sub nom. 
Re GorEN, Fz p. Ainsworty, 3 Mont & R. 451, 


Ct. of R. 
Annotation :—Refd. Re Lindon, Fx p. Clouter (1843), 7 
Jur. 135. 
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2821. ——— Accompanied by memorandum for 
securing running balance.j—-On a claim by an 
equitable mtgee. under a deposit of title deeds, 
with a memorandum for securing a running 
balance, limited to a certain amount, the ct. will 
direct a sale.-—Luoyp v. Wuitrey (1853), 22 
L. J. Ch. 1038; 17 Jur. 754. 


2822. Accompanied by memorandum of 
agreement to execute legal mortgage.|— Where, 
on a deposit of title deeds to secure the Je os ent 
of money, a memorandum was executed, by 
which the depositor charged the land with pay- 
ment of the money, & also agreed to execute a 
legal mtge. :——Held: the person who advanced 
the money had a right to a decree for a sale, & 
not to a legal mtge. only.—-MATTHEWS v. GOOD- 
DAY (1861), 31 L. J. Ch. 282; 5 L. T. 5723 8 
Jur. N.S. 90; 10 W. R. 148. 

23 -—.J|—Where there is a mtge. by 
deposit of deeds, & the memorandum states an 
agreement. to execute a legal mtge., a decree on a 
bill to enforce the security will not direct a sale, 
but foreclosure ; but if there is no memorandum 
a sale will be directed.—LONDON MONETARY 
ADVANCE Co. v. Brown (1865), 12 L. T. 199; 18 
W. RR. 4903 subsequent proceedings (1868), 16 
W. HR. 782. 

An alon --Apld. Yeatman r. Reed (1866), 36 0. J. Ch. 








en as 


2824. ------- ------.]--Where a Dill is filed for 
foreclosure or sale by an equitable mtgee. by 
deposit, accompanied by a memorandum of agree- 
ment to execute a legal mtge.. the ct. will nat 
decree a sale but will order the execution of a legal 
mtge. with due provision for foreclosure of such 
legal mtge. when executed.-—YEATMAN v. REED 


(1866), 36 L. J. Ch. 136; 15 1. T. 849; 15 W. R. 
168. 
2825. ---~ -—-~--.|—-An equitable mtgee. by 


deposit of deeds accompanied by an agreement to 
execute a legal mtge., is entitled to either sale or 
foreclosure.-- YORK UNION BANKING Co. v,. ARTLEY 
(1879), 113 Ch. . 205; 27 W. It. 704. 


2826. -- --- With power of sale.!— An 
equitable mtge. by deposit of title deeds, with an 
agreement in writing by the party making the 
deposit, to cxecute a formal mt ge. of the pre erty 
to the mtgec. for the balance which might be due to 
him, constitutes the equitable mtgee. a purchaser for 
good consideration within 27 Iliz. c. 4, in respect 
of such balance; & it being a term of the agree- 
ment that the mtge. to be executed should contain 
a power of sale, the ct., on a bill to set aside a 
prior voluntary conveyance by the mtgor., as 
fraudulent & void, under 27 Eliz. c. 4, decreed, 
that, on default of payment, the mtged. property 
should be sold. 

The next question is, as to the form of the 
remedy to which pltf. is entitled, whether the 
decree is to give pltf. the benefit of a legal mtge. 
or to direct a sale. The decisions with regard to 
the right of an equitable mtgee. are not uniform ; 
but, in this case, the express terms of the contract 
are, that S. shall convey the premises by way of 
legal mtge., & that such mtge. shall contain a full 
& absolute power of sale; & to make the suit 
available for its objects, it is necessary that there 
should be a decree for sale. ‘There is no reason, 
therefore, why such a decree should not be made 
(WiGkAM, V.-C.).—LisTeR v. TURNER (1846), 5 
Hare, 281; 15 L. J. Ch. 336; 7L.T.0.8.3; 10 
Jur. 751; 67 E. R. 919. 


2827. —— ‘.]J—Woor v. Barron, [1873] 
W.N. 71. 


ware ie eee = 
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Sect. 7.—-Foreclosure or sale: Sub-sect. 2, D. (e), (f) 
& (q).] 


(e) Unproductiveness or Deficiency of Security. 


2828. Security defective.]|—A bil] of foreclosure 
being heard on a sequestration, & the security 
being defective, the ct. decreed a sale, instead of 
a foreclosure, because if pltf. sued deft. on his 
bond, that would open a decree of foreclosure, & 
it is usual in. such cases to refer it to a master to 
set a value on the estate, & decree that pltf. should 
take it pro tanto.— DASHWOOD v. BITHAZEY (1729), 
Mos. 196; 25 E. R. 347. 

2829. ———.]—Where one exor. is indebted to 
testator by mtge., if the co-exors. are apprehen- 
sive he is insolvent, they should bring a bill against 
him for sale of the estate; to pray a foreclosure 
would be improper.—Lucas v. SEALE (1740), 2 
Atk. 56; 26 H.R. 431, L. C 
Annotation :—N.F. Remer v. Stokes (1856), 4 W. I. 730. 

2830. -] — Mtgee., when personalty defi- 
cient, may pray a sale of the mtged. premises in 
the first instance, where the heir & personal re- 
presentative are the same person.—DANIEL Vv. 
ay tip (1787), 2 Bro. C. C. 155; 29 E.R. 89, 


2831. At suit of tenant for life.]|—As to the 
prayer of a sale, that is certainly improper: the 
tenant for life of an estate subject to a mtge. is 
not entitled to pray such relief, though the mtgee. 
himself might be, if he thought it a scanty security 
(LORD HARDWICKE, C.).—KINNOUL (EARL) v. 
one (1767), 3 Swan. 202,n.; 36 E. R. 830, 


Sar datte -—Mentd. Clinton v. Hooper (1791), 3 Bro. 








- 201; Hudson ». Carmichael (1854), Kay, 613; 
aga Paget, [1898] 1 Ch. 470; Hall v. Hall, [1911] 1 
Sle s 
2832. —~—- Mortgagor lunatic.]—On a claim for 


foreclosure against a mtgor. who was of unsound 
mind, but not found so by inquisition, it appear- 
ing that the value of the property was much below 
the amount of the mtge. debt & interest, the ct., 
upon pltf.’s undertaking to pay deft.’s guardian 
his costs, declared that it was for the benefit of 
deft. that an absolute decree of foreclosure should 
be made immediately.—BackHuRst v. KING 
(1851), 17 L. T. O. S. 175. 

2833. ——— Defendant refusing to give security 
against plaintiff’s loss.}] — (1) In an action by 
second mtgees., against subsequent incumbrancers 
& the mtgor.’s trustee in liquidation, there being 
evidence that the sale of the property would leave 
a very small margin for the subsequent incum- 
brancers, only one of whom appeared, one time 
certain was fixed for all defts. to redeem or be 
foreclosed. 

(2) There is jurisdiction under Conveyancing 
Act, 1881 (c. 41), 8. 25, (2), to direct a sale in an 
action for foreclosure without pltf.’s consent, 
although the mtged. property in question may be 
only an equity of redemption, there being prior 
mtgees. not parties to the action. The ct., how- 
ever, declined so to direct a sale at the request 
of a deft. who would not give security.—CRIPPS 
v. Woop (1882), 51 L. J. Ch. 584. 


Annotation :—As to (1) Distd. Platt » Mendel, Gurney v. 
Canterbury (1884), 54 L. J. Ch. 1145. 


2834. Mortgagor not appearing.|—Where, 
at the trial of a foreclosure action, pltf. asks for 
a sale of the property & the mtgor. does not 
appear, the ct. will dispense with an account of 
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the event of a sale failing to cover the (f) 
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what is due, if it appear by the pleadings that the 
security is insufficient.—WILLIAMS v. OWEN (1883), 
48 Ju. T. 8388; 27 Sol. Jo. 256. 

28385, —— .}—CHARLEWOOD v. HAMMER 
ea 28 Sol. 





Jo. 710. 

36. ——— Mortgage by deposit—Unaccompanied 
by agreement to execute legal mortgage.| — 
OLDHAM v. STRINGER, No. 2699, ante. 

2887. ——— Application based on speculative rise 
in value.]|—In an action for foreclosure by first 
mtgees. of a building estate at Manchester, the 
second mtgees. & mtgor. requested a sale, & offered 
to pay into ct. a sum sufficient to meet the costs 
of sale. The value of the estate was insufficient 
to cover what was due on the first mtge.; but 
appcts. produced evidence stating that since the 
date of the action such value had, in consequence 
of the subsequent passing of Manchester Ship 
Canal Act, increased, & was likely continuously 
to increase :—Held: the ct. had no power to grant 
the application, notwithstanding the discretion 
conferred by Conveyancing & Law of Property 
Act, 1881 (c. 41), 5s. 25 (2).—-MERCHANT BANKING 
Co. OF LONDON v. LONDON & HANSEATIC BANK 
(1886), 55 L. J. Ch. 479; 27. L. R. 245. 
Annotation :—Apld. Provident Clerks’ Mutual, etc. Assocn, 

». Lewis (1892), 62 L. J. Ch. 89. 

2838. Dispute as to insufficiency of security 
—Plaintiff to be guaranteed against loss.|—-Nor- 
MAN v. BEAUMONT, [1893] W. N. 45. 

2839. Sale of no benefit to either party. !|— 
In an action for foreclosure in which the mtgor. 
did not appear the master certified that a certain 
sum was due to pltf. under the memorandum of 
charge, & the usual order nisi was made fixing a 
day for payment by the mtgor., & in default for 
sale of the mtged. property & application of the 
proceeds of sale in payment of what was due to 
pitf. Default was made in payment of what was 
due on the day appointed. Pltf. adduced evidence 
that the property was of less value than the amount 
certified to be due to him on the security of the 
mtge., & asked for foreclosure instead of sale. 
Deft. had not appeared to the action nor did he 
appear on this application :—Held: it not being 
for the benefit of either party that the costs of 
a sale or attempted sale should be incurred, fore- 
closure would be ordered instead of sale-—LLOYDS 
BANK, LTp. v. COLSTON (1912), 106 L. T. 420. 

2840. Security unproductive — Reversion.| — 
How v. VIGURES (1628), 1 Rep. Ch. 32; 21 E. R. 
499. 

2841. Advowson.|—MACKENSIE v. ROBIN- 
SON, No. 2878, post. 

2842. Mortgage of property held on lease— 
Mortgagee in possession.|—Pltf. was first mtgee., 
& in possession as such of a distillery held upon a 
lease of which about twenty five years were un- 
expired, but which was wholly unproductive. He 
filed his bill for a foreclosure :—Held: he was 
entitled to an immediate sale before deciding 
upon the questions between the subsequent 
mtgees.— FOSTER v. HARVEY (1863), 4 De G. J. 
& Sm. 59; 8 New Rep. 98; 9 L. T. 404; 12 
W.R. 92; 46 EB. R. 837, L. JJ. 


Annotations :—Mentd. Re Gregg, He Prance (1869), L. R. 
ee 137; Northumberland v. Todd (1878), 26 W. R. 














(f) Infancy of Owner of Equity of Redemption. 
2848. Grounds for ordering sale—Benefit of 
infant.]|—Where a decree had been made in two 


28281. Securi Py bee claim of plitf., order foreclosure.— 2843 i. Grounds for ordering sale— 
rayer of ei fia ir engl ret ena a BLACHFORD v. OLIVER (1860), 8 Gr. Benefit of infant.}—The ct., where it is 
forciceute, the ct. will, at the instance 391.—CAN. considered eficial to the interests 
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suits, framed for the purpose of administering 
testator’s personal estate only, & the devisee of 
the real estate was an infant, a suit by mtgees., 
for the purpose of realising their security by a 
sale of the mtged. premises, was properly insti- 
tuted. In a suit for realising a mtge. security, 
where the devisee or heir of the mtgor. is an 
infant, the ct. usually directs a reference to the 
master to inquire whether a sale of the mtged. 
premises will be for the benefit of the infant ; 
but, where it is clear that such sale will be for the 
infant’s benefit, the ct. will direct a sale in the 
first instance.—Davis v. DowDING (1838), 2 Keen, 
245; 7L. J. Ch. 169; 48 E. R. 622. 

2844, .|—A decree for an immediate 
sale of property subject to an equitable mtge., 
where the heir of the mtgor. is an infant, may be 
made, if the ct. is of opinion that such sale would 
be for the benefit of the infant.—REDsHAW v. 
NEWBOLD (1848), 11 L. T. O. S. 372; 12 Jur. 


833. 
ae :—Folld. Cockburn «. Aukett (1855), 3 W. R. 


2845. — -|—-Trustees of a will whereby 
property is devised subject to mtges. sufficiently 
represent the devisees; & although there are 
infants interested in the equity of redemption the 
ct. will direct an immediate sale where it appears 
to be for the benefit of the infants.—CocKBURN v. 
AUKETT (1855), 3 W. R. 641. 

2846. Grounds for ordering foreclosure —Infants 
doing no more than submitting rights & interests 
to court.|—The ct. will not make an immediate 
decree of foreclosure, under 7 Geo. 2, c. 20, where 
any of defts. do not: admit, though they may not 
absolutely deny pltf.’s title. Qu.: whether the 
ct. will not make such a decree against an infant, 
unless he do more than merely submit his rights 
& interests to the ct.—ROoE v. WARDLE (1838), 3 
Y. & C. Ex. 70; 2 Jur. 640; 160 E.R. 618. 

2847. Admission of debt by some co-owners 
—As against infant co-owners.|]—A., seised in fee, 
mortgaged for a term of years, & afterwards de- 
vised the mtged. premises, & died. Mtgee. 
brought his bill against the devisees, some of 
whom were infants, for foreclosure :—Held: 
pltfs. during the infancy of the devisees, were not 
entitled to a decretal order on motion, under 7 Geo. 2, 
c. 20, s. 2, or under the general jurisdiction of 
the ct. to take an account of what was due. 

The question was, whether the ct., in absence 
of all proof, on the admission only, as against 
infants, should place pltf.’s in a position to fore- 
close the infants’ estate. He thought this should 
not be done (WIGRAM, V.-C.).—TAYLOR v. COATES 
(1843), 3 Hare, 263; 67 E. R. 381. 


(q) Other Cases. 

2848. Mortgage of contingent reversionary in- 
terest in stock.)—POUTEN v. PAGE (1816), 1 Mad- 
dock’s Chancery Practice 3rd ed. p. 604. 

2849. Equitable mortgage—Mortgagor deceased. | 
—Semble: an equitable mtgee., if the mtgor. is 

















of an infant deft., will direct a sale 
instead of a glover court? bbe 
requiring any depos o cover the 
expenses of such sale.—BANK OF 
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of sale.) -—- Where a 
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dead, is entitled to have the estate sold, & the 
proceeds applied in payment of his debt, & to 
stand as a creditor, for the balance, if any, on the 
general assets of the mtgor.—BROCKLEHURST v. 
JESSOP (1835), 7 Sim. 488; 58 B. R. 906. 


Annotations :-—Refd. Tipping v. Power (1842), 1 Hare, 405 ; 
quckley v. Thompson (1860), 1 John. & H. 126. Mentd. 
Connell v. Hardie (1839), 3 Y. & C. Ex. 582; Fordham t. 
Wallis (1853), 10 Hare, 217 ; Cockburn v, Edwards (1881), 
18 Ch. D. 449; Barnes v. Glenton, [1899] 1 Q. B. 885; 
London & Midland Bank «. Mitchell, [1899] 2 Ch. 161; 
Wrigley v«. Gill, [1906] 1 Ch. 165. 


2850. Effect of not admitting plaintiff’s title.]— 

ROE v. WARDLE, No. 2846, ante. 

2851. Effect of objection that title to property 

1 hiabhiie aaa v. VERNON (1852), 1 W. R. 
2852. Whether sale will be decreed after fore- 

closure—By variation of foreclosure decree.}— 

The ct. refused, on the application of the mtgee., 

after a decree of foreclosure had been made, to 

vary the decree by directing a sale under 15 & 16 

Vict. (c. 86), 8. 48.—GIRDLESTONE v. LAVENDER 

(1852), 9 Hare, App. LIL; 20 L. T. O. S. 176; 

16 Jur. 1081; 68 E.R. 788. 

Annotations :—Consd. Campbell v. Moxha ‘e 854), 23 L. T. 
O. 8. 227. Distd. Laslett v, Ciiffo (1854), 2 Sm. & G. 278; 
Union Bank of London ¢. Ingram (1882), 20 Ch. D. 463. 
2853. Application by tenant in common for sale— 

Of whole property.]—'T'enant in common who has 

mortgaged his share to another tenant in common 

cannot enforce a partition or sale of the whole 
property against. the will of the mtgee., except 

upon the terms of paying off the mtge.—GIBBS v. 

HAYDON (1882), 47 L. T. 184; 30 W. Kt. 726. 

Annotation :-—Reld, Sinclair ve. Jamos, [1894] 3 Ch. 554. 


2854. Case must be made out for sale-—15 & 16 
Vict. (c. 86), s. 48.]——Although 15 & 16 Vict. (c. 86), 
8. 48, gives the ct. power to direct a sale or fore- 
closure, it will not depart from the ordinary practice 
& direct a sale instead of a foreclosure, unless a 
case is made out for such a course.—ROBRRTS v. 
Prick (1853), 21 L. T. O. S. 2003; 1 W. 2. 3038. 

2855. In absence of evidence as to value of 
property.|—SMITHETT v. HeskeTH, No. 3133, poat. 

2856. ----— Where ample evidence of solvency of 
MOR ERED Teds UCURINEON v. MIERS (1889), 34 Sol. 
Jo. 128, 

2857. —-— Scattered properties—Not likely to 
sell in one lot.]}—In an action for foreclosure by 
first mtgees. of a residential estate & plots of free- 
hold & leasehold lands in different places, the 
second mtyees. & an alleged incumbrancer asked 
for a sale. The first mtgees. & the owner of the 
equity of redemption asked for foreclosure, the 
latter anticipating that the property might increase 
in value, & allow of redemption. The ct. was not 
satisfied as to the sufficiency or insufficiency of the 
security ; but, considering that the property was in 
various places, & not likely to sell, except as a 
speculation, in one lot, declined to exercise its 
discretion by ordering a sale.—PROVIDENT CLERKS’ 
MUTUAL, ETC. ASSOCN. v. LEWIS (1892), 62 L. J. Ch. 
89; 67 L. T. 644. 


McGILLIVRAY ©. CAMERON (1862), 1 
Ch. Ch. 197.—CAN. 


1. Mortgage to corporation.}—After 


UPPER CANADA v. SCOTT (1858), 6 Gr. hn rs sought to be changed from a | the passing of 27 Vict.c. 17, a muni- 
451.—OAN. sale to a foreclosure, the cause must be cipal corpn. invested on mtge. part 

28483 ii. .-—-In a mige. suit | set down to be rebeard, & notice | of the surplus cle reserve moneys 
the master after hearing evidence | served on deft., although the bill bas | 19 their hands, & t 6 eon. the 


ordered a sale instead of a foreclosure, 
as being more beneficial for infant 
heirs. el ee appeal :— Held: the 
evidence showed that a sale would not 
realise pitf.’s claim, & foreclosure was 
directed.—-LANDED BANKING & LOAN 
Co. v0. ANDERSON (1886), 3 Man. L. R. 
270.—CAN. 


vw. JACOBS (1 


the ct. 


been taken oe) OOo cA 


k. ———, }-— Where 
sale has becn taken out ex &: by mis- 
take, in Meu of an order for fo 
will vacate the order for sale 
& grant an order for foreclosure ez p.— 


default in Dement. 
municipality filed a bill to foreclose 
the security :—Held : the municipality 
were entitled to a decree of fore- 
closure, & were not restricted to a sale 
of the property only.—MUNICIPALITY 
OF OXFORD v. BAILEY (1866), 12 Gr. 
278.—CAN. 


r. 50.—CA e 


an order for 
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Sect. 7.—Foreclosure or sale: Sub-sect. 2, BE. & F.; 
aub-sect. 3.] 
E. Foreclosure by Equitable Mortgagee. 


2858. Whether entitled to foreclosure—General 
rule.|—An equitable mtgee. is entitled, at his 
option, either to a foreclosure or sale.—PERRY v. 
KEANE, PERRY v. PARTRIDGE (1836), 6 L. J. Ch. 
67. 
2859. ———- ———.|—-PrYcE v. Bury (1854), as 
reported in L. R. 16 Eq. 153, n., L. C. & L. JJ. 


Annotations :-—Folld. James v. James (1873), L. R. 16 Eq: 
153. Refd. Backhouse v. Charlton (1878), 8 Ch. D. 444. 








2860. -|—An equitable mtgee., as of 
right, is entitled to a foreclosure, & not to a sale.— 
oe v. TOOLE (1855), 20 Beav. 145; 52 E. R. 

5 e 
2861. Mortgagees by deposit.;—An equit- 
able mtgor., by deposit of title deeds, is entitled to 
have six months to redeem, to be computed from 
the time when the master makes his report of the 
amount due, & in the same way as if there had been 
a legal mtge. 

Qu. : whether a mtgee. in the case of an equitable 
mtge., is entitled to have a sale of the mtged. 
premises.— PARKER v. HOUSEFIELD (1834), 2 My. 
& K. 419; 4L. J. Ch. 57; 39 EB. R. 1004. 
Annotations :—Folld. Meller v. Woods (1836), 1 Keen, 16; 

Thorpe v. Gartside (1837), 7 L. J. Ex. Bq. 30. Refd. 

Ashworth ». Mounsey (1853), 9 Exch. 175; McKay v. 

MeNally (1879), 41 L. T. 230 ; He Owen, [1894] 3 Ch. 220. 

2862. -|—In a suit by an equitable 
mtgee. of leaseholds to enforce his security, a 
decree was made for sale in default of payment, & 
the premises were sold under the decree.—KING 
eee (1842), 2 Hare, 57; 7 Jur. 845; 67 BE. R. 


Annotations :-—Mentd. Jackson v. Milfield (1847), 5 Haro, 
538; Howley v. Adams (1851), 14 Beav. 130. 























oe .]—LISTER v. TURNER, No. 2826, 
ante. 
2864. -}—An equitable mtgee., by 


deposit of title deeds, coming to a ct. of equity to 
realise his security, is entitled to a sale, & not a 
foreclosure only.—TUCKLEY v. THOMPSON (1860), 
29 L. J. Ch. 548; 3.1L. T. 257, L. JJ. 


Annotation :—Mentd. He Oricntal Hotels Co., 
Oriental Hotels Co. (1871), L. R. 12 Kq. 126. 


2865. -——.|—The right of an equitable 
mtgee. by deposit without memorandum is fore- 
closure, not sale.-—SAMBLE v. WILSON (1865), 5 
New Rep. 395. 

Anadalon ‘—~Folld. Backhouse v. Charlton (1878), 8 Ch. D. 


2866. .|—The relief to which an equit- 
able mtgee. by deposit is entitled is foreclosure, 
not sale.—JAMES v. JAMES (1873), L. R. 16 Eq. 
153; 42 L. J. Ch. 386; 21 W. R. 522. 

Annotations :—Folld. Backhouse v. Charlton (1878), 8 Ch. D. 


Perry vt. 











444. Refd. Re Owen, [1894] 3 Ch. 220; Sadler v, ' 
[1894] 2 Ch, 170. : Pees a) ree 
2867. -]—The right of an cquitable 








mtgee. by deposit of deeds without a written 
memorandum is a decree of foreclosure, not sale.— 
BACKHOUSE v. CHARLTON (1878), 8 Ch. D. 444; 
26 W. R. 504. 


Annotation :—Mentd. Morison v. London County & West- 
minster Bank (1913), 108 L. T. 379. 


2868. — Pledge of personal chattels. |— 
The doctrine that an equitable mtgee. by deposit 
of title deeds is entitled to foreclosure, does not 
extend to a pledgee of personal chattels. A. 
deposited with B. certain Canada railway bonds 
as security for a debt. On bill filed by B. for 
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foreclosure or sale :—Held: B. was entitled to an 
order for sale only.—CARTER v. WAKE (1877), 4 Ch. 
D. 605; 46 L. J. Ch. 841. amen 

ions :—, ‘i er v. Worley, ° . 
“hold raser on van (803) he Retd. Re ome 

[i804] 3 Gh 990) London County & Westminster Bank 

v. Tompkins, (1918) 1 K. B. 515. 

2869. Deposit of certificate of shares.] 
—The deposit of a certificate of shares to secure the 
repayment of money amounts to an agreement to 
transfer the shares by way of mtge., & the depositee 
is entitled to a decree for foreclosure, & is not 
restricted to a remedy by sale.—HARROLD v. 
PLENTY, [1901] 2 Ch. 814; 70 L. J. Ch. 562; 85 
L. T. 45; 49 W. R. 646; 17 T. L. R. 545; 8 
Mans, 304. 


Annotations :-—Refd. Stubbs v. Slater, [1910] 1 Ch. 632; 
een County & Westminster Bank v. Tompkins, [1918] 








ae . 615; Ellis’ Trustee v. Dixon-Johnson, [1924] 2 
Ch, 451. 
2870. ——— Trustee under charge in own favour— 


Lien on deeds.]|—The rebuilding of a dissenting 
chapel was entrusted to three of the several 
trustees in whom the estate was vested. There 
being a deficiency of money, they borrowed, on a 
deposit of the title deeds of the chapel, £500, 
which they personally engaged to pay. Interest 
was, for a long time, paid out of the chapel funds, 
but ultimately, the representatives of the trustees 
were compelled to pay the money. The legal 
estate was vested in new trustees :—Held: the 
representatives of the persons who had paid the 
£500 had a lien on the deeds, but they were not 
entitled to a decree for foreclosure or sale, as by 
granting such relief, the trust would be altogether 
destroyed.—_DARKE v. WILLIAMSON (1858), 25 
Beav. 622; 32 L. T. O.S. 99; 22 J. P. 7053 4 
Jur. N.S. 1009; 6 W. R. 824; 53 B. R. 774. 

ann :—Mentd. Grissell v. Money (1869), 88 L. J. Ch. 


2871. Trustee in control of estate— 
Cestui que trust without means of paying off charge.] 
—TENNANT v. TRENCHARD, No. 2309, ante. 

2872. .] — Mortgagor requiring sale — & 
making proper deposit.|—An equitable mtgee. is 
entitled to a conveyance & foreclosure, unless the 
mtgor. requires a sale, & will make the proper 
deposit.—-UNDERWOOD v. JOYCE (1861), 7 Jur. 
N.S. 566. 

28738. Second mortgagee—First mortgage 
redeemed.|—An equitable second mtgee. com- 
menced an action against the liquidation trustee 
of the mtgor., & the first mtgees., claiming an 
equitable charge on the property, redemption 
against the second mtgees., &, if necessary, fore- 
closure :—Held: the equitable mtgee. had a right 
to redeem the first mitgee. & if necessary to foreclose 
the mtgor.—Re WHERLY, Ez p. Hirst (1879), 11 
Ch. D. 278; 27 W. R. 788. 


Annotation :—Mentd. Sharp v. McHenry, Sharp v. Brown 
(1886), 55 L. T. 747. 


2874. ——— ——— As alternative to order for sale— 
Sale not effected.|—An order was made at request 
of a second mtgee. for sale of the property, & for 
foreclosure in case a sale should not be effected.— 
SAUL v. PATTINSON (1886), 55 L. J. Ch. 8381; 54 
L. T. 670; 34 W. R. 561. 
sear ar :—Mentd. Re Somes, Smith v. Somes, [1896] 1 


2875. Registered holder of debenture.}|— 
A debenture of & limited co., in the usual form of a 
floating security charging all the property of the 
co., both present & future, including its uncalled 
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2858 1. Whether entitled to forec 


losure—General rule.}—The proper remedy in equity of an equitable mtgee. is a sale & not 
foreclosure.— Bank OF VICTORIA v. COZENS (1364), iW. Ws AB. 83. TAUS. a i 
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capital, confers upon the registered holder, in th 

event of the debenture becoming immediately 
payable in consequence of a Winding up, the 
ordinary mtgee. ’s remedy by foreclosure against 
the uncalled capital as well as the other property 


comprised in the security.—SADLER v. WoRLE 
[1894] 2 Ch.170; 63 L. J. Ch. 551 ; 404. 
42 W. R. 476; 10 T. L. R. 364; 8 BR. 194. 


Annotations :—Apld. Halifax & Huddersfield Union Bank- 
Consd. Re Conti- 


ing Co. v. Radcliffe, [1895) W. N. 63. 
nental Oxygen Co., Elias v. 


[1897] 1 Ch. 511. 
72 L. T. 627, 
2876. 


Continental Oxygen Co. 





the debt was barred brought an action to enforce 


their security by foreclosure or sale :—Held: the 


bank were not deprived of their remedy against the 


property by the fact that the personal remedy forthe 


debt was barred, &, there being no Statute Limita- 
tions applicable to foreclosure of a mtge. of personal 
property, the security was enforceable.—LONDON 
& MIDLAND BANK v. MITCHELL. [1899] 2 Ch. 161; 
68 L. J. Ch. 568; 81 L. T. 263; 47 W. R. 6023 15 
T. L. R. 420; 43 Sol. Jo. 586. 

Annotation :—Apld. Stubbs tr. Slater, [1910] 1 Ch. 632. 


F. In respect of What Kinds of Property. 

2877. Advowsons.|-—-QOne mortgages » manor 
with an advowson appendant, & the church becomes 
void, mtgee., though in possession, shall not 
present to the church till the mtge. is foreclosed.— 
GARDINER v. GRIFFITH (1726), 2. P. Wms. 404; 
Mos. 16; 24 EH. R. 787, L. C.; affd. (1729), 2 
P. Wms. 405, n., H. L. 
Annotations :—Consd. Mackensiec tr. 


Atk. 559. Mentd. Botoler 7. AllHngton (1746), 3 
453; Mutter v. Chaurel (1816), 1 Mor. 475. 


2878. .1—A mtgee. must accept of a mtgor.’s 
nominee, to an avoidance of an advowson ;_ for, 
instead of bringing a bill of foreclosure, he should 
have prayed a sale of the advowson.——-MACKENSIE 
v. ROBINSON (1747), 3 Atk. 559; 26 HK. R. 1122, 
L. C,. 

Annotation :—Mentd. Drinkwater v. Faleoner (1755), 2 Vos. 

Sen. 623, 

.|—See, generally, 
Vol. XIX., pp. 370 et seg. . 

2879. Copyhold.|—Person mortgaged a copyhold 
estate for the payment of debts, & after devised 
his estate for payment of debts, interest was paid 
after his decease ; foreclosure decreed.— ROBINSON 
v SAVILE (1726), Cas. temp. King, 61; 25 KE. KR. 
223, L. C. 

.J—See, generally, COpYHOLDS, Vol. XIII, 


. 9 ef seq. 
PP5880. Reversionary interests.]—SLADE v. Raa, 


No. 2250, ante. se 
2881. ——.]—WAYNE v. HannaM, No. 3048, post. 
——— Assignment by way of guarantee—Liability 

in terms only of bond.]—See GUARANTEE, Vol. 

XXVI., p. 79, No. 566. 

2882. Personalty—Stocks & shares.}—BookING 

v. RENDELL (1852), 3 Seton’s Judgments & Orders, 


7th ed. 1923. 


Robinson (1747). 3 
Atk. 
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m. Kailway.] — CENTRAL ONTARIO 
Ry. Co. v. TRUSTS & GUARANTEE Co., 
{1905) A. C. 576.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3. 


. losure under Land Trunsfer p. ; Purchase of 
Dpeate as transfer of land to | —furchaser 
.) — Fink tv. ROBERTSON 
(1907), 4 C. L. RB. sheen <i slg” 
6 to mesne profits.}— ere 
a os brought joctinent after | 178.—CAN. 


70 L. T. 494 ; 


Mentd. Oldrey v. Union Works (1895), 


Mortgage of personal estate.])— Where 
a bank had an equitable charge on shares in a 
limited co. to secure a simple contract debt & after 






foreclosure, & defts. appeared to be 
mere trespassers having no_ privity 
with the mtgor., pitf. waa held clearly 
entitled to mesne profits from the date 
of the foreclosure.— Maik v. CULLY & 


Vv 
purchaser restrained. 
(1855), 5 Gr. 
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2883. -]—(1) Foreclosure ordered with 
one term of redemption for all the puisne mtgees., 
as in Bartlett v. Rees, No. 3122, post. 

(2) On asecurity upon railway shares with power 
of sale, under which the shares were transferred 
to the lender :—Held: the lender was entitled to 
foreclosure, & Carter v. Wake, No. 2868, ante, did 
pot apply.—GENERAL CREDIT & Discount Co. 
v. GLEGG (1883), 22 Ch. D. 549; 52 L. J. Ch. 287 ; 
48 L. T. 182; 31 W. R. 421, 

«innotations :—As to (2) Consd. Sadler ». Worloy, [1894] 2 


Ch. 170. Generally, Mentd. Mainland v. Upjohn (1889), 
41 Ch. D. 126; Tho Benwell Tower (1895), 73 L. T. 664. 


2884. ——— Share in colliery partnership.] — 
(1) Where a partnership deed gave to tho several 
partners a right of pre-emption of any shares 
which might be sold, the ct., on bill filed by the 
mtgec. of certain shares, made the usual foreclosure 
decree against one of the partners, but in the event 
of his being absolutely foreclosed, gave leave 
any of the other partners to redeem pltf. before 
a given day. 

(2) Mtgee. of a share in a colliery partnership is 
entitled to a decree for foreclosure, but) he is not 
entitled to any account of the property paid or 
distributed to shareholders or partners before he 
filed his bill, nor is he entitled to contest or call 
the shareholders to account for their previous 
inanagement of the colliery, but he is entitled to 
say, that no extra burden shall be thrown on his 
shares which is not in accordance with some con- 
tract or agreement in force at the date of the mtge. 
—-REDMAYNE v. Forster (1866), L. R. 2 Hq. 467 ; 
35 Beav. 520; 35 L. J. Ch. 84735 14 W. 2. 825 
55 Kk. R. 1002. 

Annotations :—A8 to (2) Refd. Whetham v. Davey (1885) 
30. Ch. D574. Generally, Mentd. Cavonder v. Bulteol 
(1873), 28 L. T. 620, 

2885. -———— Pension.} —.J Ams v. ELuis, No. 3100, 
post, 

2886. ——- Chattel.J——Fraser ¢. Byas (1895), 

LET. LR. 481s 18 R452. 

2887. All property of company ---Past & future.] 
—SADLER vt. WORLEY, No. 2875, arte. 

—-—~,|——-See COMPANIES, Vol. X., pp. 804 ef scq. 








SUB-SECT. J.--MEFECT OF LORKCLOSURE. 

2888. Beneficial ownership of real estate vested 
in mortgagee. ]|— Construction of a will, as passing 
an cstate, originally on mtge., but foreclosed 3 
testator’s intention appearing to dispose of all 
his intercst, though inaccurately mentioned, both 
as land mtged., & us money due on mtge. 

The mtge. which testator had originally upon 
the estate being foreclosed became absolutely his 
(GRANT, M.R.).—SILBERSCHILDT v. ScHioTtT (1814), 
3 Ves. & B. 45; 35 E. KR. 396. 

Annotations :—Apld. Heath »v. Pugh (1881), 6 Q. B. D. 346. 
Mentd. ite King’s Mortgage (1552), 5 De G. & Sm. 644. 
2889. .]|—Testator having a foreclosed mtge. 

in fee. of certain farms in Lancashire, gave, 

amongst other things, to his wife, for life ‘* the 
interest or proceeds of certain farms iu the county 








q. Dispute as to title.J—After foro- 
closure, a stranger to a mtge. may 
dispute the title with the mtgor.-—~ 
Dokt d. DE VEBER v. BROWN (1857), 8 
N. B. R. (3 All.) 433.—CAN. 


r. Termination of tenancy.}—Hia- 
GINS ©. LANGFORD (1871 er Cc. P. 


9 


mortgagor's interest |} or, __. 
scredilor of mort: gram to redeem.}—Th i 
A rig r : ere is 
this distinction between the Nova 


Scotia decree & the English final order, 
that under the former the right of 
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of Lancaster, mtged. to me for £2,500’; & after 
her decease, ‘‘ one third part of the sum of £2,500 
principal money disposed of in mtge. of the farms 
aforesaid ”’ to his daughter Harriet ; & he declared 
that, after his wife’s decease, his daughter Elizabeth 
should inherit & enjoy the bequests aforesaid in 
the same proportion as her sister Harriet; & that 
his son should in like manner inherit & enjoy 
one third part of the aforesaid bequests, upon the 
same conditions as his daughters :—Held: the 
farms passed, as real estate, to testator’s wife, for 
life, with remainder to his son & daughters, as 
tenants in common in fee.— LE Gros v. COCKERELL 
(1832), 5 Sim. 384; 58 E. R. 380. 
Annotation :—Apld. Heath v. Pugh (1881), 6 Q. B. D. 345. 
2890. .|—A legal mtge. of freehold land in 
1856 ; no possession by the mtgee. & no payment 
of principal or interest to him, nor any acknow- 
ledgment of his title. In 1870 a bill by the mtgee. 
for redemption or foreclosure ; in 1874 a decree 
nisi for redemption or foreclosure; & in 1877 an 
order absolute for foreclosure. In 1878 an action 
by the mtgee. to recover possession of the land :— 
Held: although brought more than twenty years 
after the date of the mtge. deed the action was 
not barred by Real Property Limitation Acts, 
1833 (c. 27) & 1837 (c. 28).—PuGH v. HEATH 
(1882), 7 App. Cas. 285; 51 L. J. Q. B. 367; 46 
L. T. 321; 30 W. R. 5538, H. L.; affg. S. C. sub 
ah HreatH v. PuGH (1881), 6 Q. B. D. 345, 


Annotations :—Apld. Harlock v. Ashberry (1882), 19 Ch. D. 
539. Consd. Thornton v. France, [1897] 2 a B. 143; 
Copestake v. Hoper, (1907] 1 Ch. 366. Refd. Wood v. 

Wheater (1882), 22 Ch. D, 281; Badcley v. Consolidated 

(1888), 57 L. J. Ch. 468; Re Lake's Trusts (1890), 

T. 416; Ite Owen, [1894] 3 Ch. 220; Huntington v. 

I. R. Comrs., [1896] 1 Q. B. 422; London & Midland 

Bank v. Mitchell, [1899] 2 Ch. 161; Matthews v. Usher 

(1809), 68 L. J. Q. B. 988; Re Lloyd, Lloyd v. Lloyd, 

{1903) 1 Ch. 385; te Lovell & Collard’s Contract, [1907] 

1 Ch. 249 ; Copestuke v. Hoper, [1908] 2 Ch. 10; Turner 

v. Walsh, [1909] 2 K. B. 484; Re Witham, Chadburn v. 

Winfield, (1922] 2 Ch. 413. entd. Fowko v. Draycott 

(1885), 29 Ch. D. 996; Unttod Realization Co. v. ¥ R 


Comrs., [1899] 1 Q. B. 361; Willi . ; ‘i 
100 L. T. 630. bi ams v. Thomas (1909), 


See, also, No. 3162, post. 

2891. Mortgagor restrained from committing 
waste.|—After decree in a foreclosure suit, a mtgor. 
in possession began to commit waste; he was 
restrained by injunction, though no injunction 
was prayed by the bill—GoopMan v. KINE (1845), 
8 Beav. 379; 50 E. R. 149. 

2892. Right to disclaim des goraee de- 
vised a leaschold house to M. R. for life, she 
paying the rent & performing the covenants of the 





Bank 
63 L. 
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lease; he also left her the dividends of certain 
stocks for life. By the lease testator had cove- 
nanted to keep the house in repair. M. R. 
accepted the legacies & mortgaged her interests 
under the will to deft. society in one mtge. The 
society obtained an order for foreclosure but did 
not take possession of the house. M. R. was now 
a pauper lunatic. The trustees paid the fire 
insurance premiums on the house & the rent out of 
the dividends onthe stock & handed over the balance 
to the society. The lessor claimed possession of 
the house on the ground of breach of covenants 
to repair it. The society disclaimed all interest 
in the house & declined to do the repairs although 
they claimed to be entitled to the dividends on the 
stocks. Onasummons to determine whether they 
were liable to do the repairs :—Held: on accepting 
the legacies M. R. became personally liable to 
perform the covenants of the lease; the society 
had done nothing to make themselves liable to do 
the repairs ; the gifts in the will were independent ; 
& the society were entitled to retain the dividends 
on the stocks without being liable under the 
lease.—Re LooM, FULFORD v. REVERSIONARY 
INTEREST Society, Lrp., [1910] 2 Ch. 230; 79 
L. J. Ch. 704; 102 L. T. 907; 54 Sol. Jo. 583. 

2893. Foreclosure by trustee-mortgagees—Mort- 
gage under power in will.|—e Horn’s ESstTatrE, 
PUBLIC TRUSTEE v. GARNETT, No. 1416, ante. 

apie Law of Property Act, 1925 (c. 20), 
8. 2). 


SuB-sEcT. 4.— PARTIES TO PROCEEDINGS. 
A. In General. 


See R.S. C., Ord. 16, r. 8. 

2894. All persons interested in equity of redemp- 
tion—Necessary parties.|—The bill alleged that 
pltf. A. had sold Blackacre to B., upon an agree- 
ment that B. should execute to him a mtge. both 
of Blackacre & Whiteacre; that the mtge. was 
accordingly made, & that B. atterwards mortgaged 
Blackacre to C. The bill then, after alleging that 
B. had conveyed Whiteacre to a purchaser for 
valuable consideration without notice of the 
mtge., prayed a foreclosure of Blackacre :—Held: 
the purchaser of Whiteacre was a necessary party 
to the suit. 

I must look at it in the same way as if a party 
had a mtge. upon two estates which became 
separated in different hands. Pitf. has filed a bill 
to foreclose on one estate only. It would be very 
hard if the purchaser of that one estate were 
compelled to pay the whole mtge. ; the party must 





redemption cxista absolutely pondin 
the sale & final confirmation thereof, 


docs not operate to supersede the 


execution of the mtgor.—-CLEMMER v. 


WHAN v. LucAS (1858), 1 Ch. Ch. 58.— 
CAN. 


whilo under the lattor no such absolute | PANTON (1922), 52 O. L. R. 211.— ee ee ome 
Tight. oxists.—STUBBINGS v. UMLAH | CAN. Hosen 1862), 1 on Gh. dS AN. 
(1900), 20 GC. L. T. 357.—CAN,. 2894 iii. ——- ——-.]——SIBLEY 0 


a. Foreclosure by holder of first eo oun 
mortgage on land first mortgage on 
chattels—Whether chattel mortgage dis- 
shes a VT Came 
p ARDB TD. CCANN, 

[1921] 23 W. W. R. 170.—GAN, 
of 


b. Foreclosure against owner 


rs) 
though on a rale under or foreclosure 
of a first mtge. on land subject to 
Irrigation Districts Act, 1922, c. 114, 
the land is freed from any charge with 
respect to rates already imposed under 
said Act, yet it remains subject to 
liability for rates which may be im- 


for rates.) — Al- 
CHISHOLM (1875), R. E. D. 167.—CAN. 

2894 iv. .}—A person who, 
after the institution of the foreclosure 
action, acq an interest in or claim 
against the mtged. premises, may, on 
his application, be added as a party.— 
GIBSON v. NELSON (1901), 21 C. L. T. 

00.—CAN 








equity of redemption—Personal judg- | posed in the future whether with | 555; 20. L. R. 5 e 

ment against mortgagor.-—-When a | respect to “ the water service charge ”’ 2894 v. ——— ——.]— MOURRAY v0 
intge. is in default, & the principal is | or ‘‘the water right payment."— | gonrirorp (1914), 29 W. L. R. 180; 
due only by virtue of an acceloration | SUPREME CouURT oF ONTARIO. (AC- | Gwe Ww, R.1407.—CAN. : 
clauso, & the mtgee. has sued & | COUNTANT) wv. CONNELLY & LETH- carat ip : } C . LAN 

ue hg I for foreclosure & acirtoeey EN ORTHERN IRRIGATION D1s- & eines C o.. LTD S REuetie 
possession as against the owner of the | TRICT (Alta.), (1926] 2 D. L. R. 598 ; REALTY Co., LTD. (Alta.) het ld 


equity of redemption. & 
mont & execution, 

interest & coats, 
on his covenant, the 
the owner of the equity of redemption 
coste 


of the interest in arrear & the of redem 


{1926} 1 Ww. WwW. R. 625.—CAN. 


Pp ART XIM. SECT. 1, SUB-SECT. 4.—A. 
28941. AU persons interested in equity | fo 
tion — Necessary parties.) 


D. L. R. 401; (1922) 2 W. W. R. 
—CAN 


2894 vii. .}~—An order for 
losure cannot be made unless the 
es enti to redeem are made 
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go to the purchaser of the other estate & make him 
oe be had (per coe : oe v. COMPTON, 

v. PAYNE : ‘ - 457 ; 
160 B. R. 476. ia Sea eraa tina 

2895. — -|—A decretal order in a fore- 
closure suit under 7 Geo. 2, c. 20, s. 2, cannot be 
made unless all defts. who are interested in the 
equity of redemption join in the application & 
admit pltf.’s title; &, consequently, the order 
cannot be made where one of those defts. is an 
infant.—LUSHINGTON v. PRICE (1839), 9 Sim. 651 ; 
8 L. J. Ch. 254; 59 B. R. 510. 

2896. ——.]—In 1829 A. was admitted to 
a copyhold, & in 1832 he deposited the copy of his 
admission with B. as a security. In 1837 A.’s 
heir, after admission, attempted to sell the property 
without effect. C. acted therein as his attorney, 
& D. as the clerk of C. OnJuly 20, 1837, A.’s heir 
mortgaged the property to C., by deposit of his 
own admission. In this transaction LD. acted as 
the agent & clerk of C., & as the agent of the heir. 
It appeared that in Nov. 1835, D. had notice of 
B.’s incumbrance, & that on July 19, 1837, D. knew 
that the produce of the sale was to be applied in 
discharge of B.’s demand :-—Held: (1) the knowledge 
which D. possessed in Nov.1835,could not beimputed 
to C. in 1837. (2) D.’s knowledge in July, 1837, 
that the proceeds of the sale were to be applied in 
discharge of B.’s demand, did not clearly show, 
that even he, at that time, recollected or knew 
that which he had known in Nov. 1835; (3) semble: 
C., who knew that the party from whom he took 
it had been admitted only as heir & that the 
ancestor had been admitted under copy of ct. roll, 
dated in 1829, must be deemed that the ancestor, 
having the copy of ct. roll, might have created an 
equitable mtge. by deposit, & consequently C. 
ought to have required its production before he 
advanced his money. 

It has been objected that pltfs. have 
unnecessarily made some of defts. parties to the 
cause ; but considering this as a bill of foreclosure, 
ee eee an v, RENT, [1926] 1 

.L. R. 885; 58 N.S. RR. 404.--CAN. 
Wife in respect of 
dower.] —- SAUNDERSON v. CASTON 
(1850), 1 Gr. 349.—-CAN. 
-——-. }-— MOFFATTY 
(1851), 3 Gr. 111.—CAN. 
——..}-—-- DAVIDSON Uv. 
bP. R. 27.—CAN. 

g. —--.}—BuILvInG & 
LOAN ASSOUN. v. CARSWELL (15879), 


8 P. R. 73.—CAN. 
h The wife of 


a mtgor. who has joined in the mtge. 




















v. | —-CAN. 





e. —— 
THOMPSON 


t.— — 
Boyes (1873), § 








to deliver up 











a eee ene —— ee 


p. ; 
vw MINER (1916), 34 W. LL. RR. 837.— 
CAN. 


q. —-— — Assignee of mortgagor. ] 
— PORTMAN v. PAUL (1864), 10 Gr. 458. 


r. —— ——— ——.]}—To a bill upon 
a mtge. for relief by sale 
closure a tenant of the mtgor. Is a | CAN. 
proper party, in order that ho may 
redeem if he desires to do so, or iu 
case of default of paymont be ordered 
possession.-—CANADA ft 
PERMANENT LOAN & SAVINGS SOCIETY 
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I think that every one of defts. was a necessary 
party, because each of them had a right to redeem 
(LANGDALE, M.R.).—TYLEE v. WEBB (1848), as 
reported in 6 Beav. 552; 49 E. R. 939. 

Annecation :—Mentd. Hewitt v. Loosomore (1851), 9 Hare, 


2897. ——- -]—A husband & wife assigned 
leasehold premises, of which the husband was 
possessed in her right, to a mtgee. for securing 
money then lent & interest, by a deed containing 
& proviso for redemption by the husband & wife, 
or either of them, or the representatives of either. 
The husband subsequently became insolvent, & 
the mtgee. filed a claim seeking a foreclosure against 
the assignee in insolvency, & the insolvent & his 
wife. The married woman proved that her 
husband had been without employment, & that 
she & her child were destitute, & claimed an 
equity to a settlement out of the mtged. property : 
—Held: the married woman had no equity to a 
settlement; but the proviso for redemption being 
on repayment of the sum advanced by the in- 
solvent & his wife, the power to redeem must be 
given to the married woman as well as to the in- 
solvent’s assignee. 

If it had not been for the leaseholds, Mrs. 3B. 
[the wife] ought not to have been made a party 
to the claim; but she, having a right to redeem 
the Ivaseholds, is necessarily brought betore the 
ct. on a claim to foreclose (PARKER, V.-C.).~--HILU 
v. EpMONDS (1852), 5 De G. & Sm. 6033; 16 Jur. 
11383; 64 KE. R. 1262, 

2898. ——- —-—.]—-In a foreclosure suit, the 
parties to the mtge. deed & those claiming under 
them ought alone to be made partics.—-AUDSLEY 
». Horn (1858), 26 Beav. 105; 1 FF. & FB. 135; 
28 L. J. Ch. 2083 $2 1. 'T. O. 8. 203; 4 Jur. N.S. 
1267; 7W.R. 125; 53 i. RR. 872; affd. on other 
grounds (1850), 1 De G. FL & J. 226, LC. 
Annotations :~-Mentd. Nowtll v. Nowill (1871), L. R. 12 Hq. 


432; #e Adain's Policy Trusts (1884), 23 Ch. D. 628 3 
tee Wilmot, Wilmot ¢«. Botterton (1897), 76 L. T. 415. 
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oo. ome Pm CROSIII ¥. 
FENN (1879), 26 Gr. 283.—CAN. 

dd. Wife of purchaser of 
a ba of redemption. |--The wife of the 
rurchaser of an oquity of redomption 
4 not a proper party to be jolned in a 
suit. to foreclose the intwe.-~PaArKilnR 
yp. WILLETY (188), 22 N. S. . 83.-——~ 





—~ HOLLOWAY 





i ey 


ae 





or fore- 


ee. —~—-—,) —- MONK 0. 
BENJAMIN (1890), 13 BP. Ih. 356.-~- 
CAN. 


2 eee me Infant children of de- 
ecased ouner of equity of redemption.) 
—-In a mtge. action for foreclosure the 


ne vere aera sents 


only for the purpose of barring her 
dower, is properly made a deft. to an 
action of foreclosure, in order that she 
may either redeem or protect her 
interest by asking for ” 8a ¢.— A YERST 
ys MCCLEAN (1890), 14 P. Re 15.-—- 

k. ——.] re N Sairont 
Trusts Co. v. NAISMITH (Alta.), 26 
3D. L. R. 37; [1926] 2 W. W. BR. 127. 
—CAN 








ie Assignee of mortyayce.| 
—VANKLEEK v. TYRRELL (1660), 8 Gr. 
321.—CAN. 

.)—On a Dill 


m. 
filed by the exors. of the mtgec., to 
foreclose :—Held: the heirs of the 
deceased mtgee., or the persons bene- 
ficlally interested parr Lar we 
not necessary partice.— LAWRENCE t. 
HoMPuRIES > (1865), 11 Gr. 209.— 
CAN 





].-—-—~— 











noo iC. ] — STREET P. 
DOLAN (1871), 3 Ch. Ch. 227.—CAN. 

.— —— =e ak Tee ip 
FoxwrEL_ (1906), 11 O. L. it. 4 
7 O. W. R. 26.—CAN. 


” MACDONNELL (1875), 22 Gr. 461.— 
CAN. 


——.) -— COLLINS  U. 
CUNNINGHAM (1891), 26 N.S. 1. 350; 
218. C. R. 139.—CAN. 

a. e]— MCLAUGHLIN 
vw. STEWART (1901), 21 C. L. T. 185; 
10. L. R. 295.--CAN. 

b. —— ———, J-~ MUNICIPALITY 
OF ORFORD wv. BAYLEY, 1 Ch. Ch. 272. 


t. —— 





Cen nenatiilnamen eel 





co. ——— —— Principal & mrety,) 
—~-Where there is only ono principal 
& one surety, both must be made 
parties to a bill for foreclosure or sale.-— 
SEKIDLER t. SHEPPARD (1866), 12 Cir. 
456.—CAN. 

aa. ———. }— RAL Estate 
Loan Co. vt. MOLESWORTH (1886), 3 
Man. L. H. 116.—CAN. 








bb. —— —— nt creditors 
of mortgagor.}—In sults to foreclose 
the cquity of redemption in mtge. 
property, the judgment creditors of 
the mtgee. are necessary Sache ore 
art wv. INCE (1859), 7 Gr. 383. 


eS lc PS ES nt 


infant children of tho deceased owner 
of the equity of redemption are proper 
pe ee vw Cobp (1891), 14 
», R. 182.—CAN. 

Gs. ~—-— Creditora on the equily 
of Macks ue Ph v HUNT 
(1826), 1 Hog. 364.—IR. 


hh. Mortyugees trustees for mort- 
yager's creditors — Whether creditore 
necessary parties.}—To a bill of fore- 
closure brought by mtgeoes., being 
trustecs for the bencit of certain 
creditors of the mntgor., such creditors 
aro not necessary ett €6.—- FRASER Vv. 
NUTHERLAND (1851), 2 Gr. 442.—CAN. 


kk. Lease executed by mortgagor — 
Mortgage erecuted by lessee-—Fore- 
closure by original mortgagee—W hether 
lesace’s mortyagee necessary party.}— 
McMastTeR v. DEMMEHY (1866), 12 
Gr. 193.—CAN. 





ll. Mortgage devisee of land sub- 
ject to charge—. isation of placed le 
Whether mortgagees necessary tes.) 


—Where a doevisee of land subject to a 
charge mortgaged the devised property, 
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Sect. 7.—Foreclosure or sale: Sub-sect. 4, A.,B.,C., 
D. (a) i. & U., (6), & #.] 

2899. .J—A decree for foreclosure or 
for sale cannot be made in the absence abroad of a 
party entitled to one-third of the equity of 
redemption. The objection is not removed by 
15 & 16 Vict. c. 86.—CADDICK v. CooK (1863), 32 
Beav. 70; 1 New Rep. 463; 32 L. J. Ch. 760; 7 
L. T. 844; 9 Jur. N.S. 454; 11 W. BR. 895; 55 
E. R. 27. 











2900. ——.]—GRIFFITH v. PouND, No. 
1629, ante. 
2901. -]|—CUMBERLAND UNION BANK- 








ING Co. v. Maryport HEMATITE IRON & STEEL Co., 
No. 2737, ante. 


B. Morigagor. 

2902. Mortgagor necessary party—Bill by second 
mortgagee.|—THOMSON v. BASKERVILL (1688), 3 
Rep. Ch. 215; 21 H. i. 770. 

2903. —-— Agreement entered into by wife when 
femme sole—Executed by husband & wife.]—An 
indenture of mtge. of the wife’s reversionary 
property in ct. was executed by A. & B. after their 
marriage, & after the mtgec. had knowledge of the 
marriage, the agreement having been entered 
into, & a small part of the mtge. money paid to B., 
before her marriage. The ct. made the common 
decree of foreclosure against the husband & wife. 
—LEWIS v. PooLE (1862), 3 Giff. 636; 6 L. T. 
709; 8 Jur. N.S. 536; 66 E. R. 562. 

2904. Action against subsequent incum- 
rr iphag a a v. COMBLEY (1882), 25 Ch. D. 

3, n. 
innotation :-—Mentd. Platt ». Mendel (1884), 61 L. T. 424. 

2905. ——.J]—Moorr v. Morton, [1886] 
W. N. 196. 

ramp bat of mortgagor.]|—See Sub-sect. 4, C., 

ost. 

2906. Action by sub-mortgagee—Original mort- 
gagee necessary party.|—An old mtge. is made to 
. for £350, who in 1705, makes an under mtge. to 
C. for £300. C. brings a bill to foreclose; B. the 
original mtgec., or in case of his death his represen- 
tative, ought to be made a party.—HoBarr v, 
ABBOT (1731), 2 P. Wms. 643; 2 Hg. Cas. Abr. 
109, pl. 24; 24 EB. R. 897, L. C. 








C. Trustee in Bankruptcy. 

See Bankruptcy Act, 1914 (c. 54), ss. 53, 56, 76. 

2907. Liability to be sued instead of mortgagor.] 
——In a foreclosure suit, where the mtgor. is bkpt., 
he need not be made a party.—KERRICK v. 
SAFFERY (1835), 7 Sim. 317; 4 L. J. Ch. 162; 58 
E. R. 859. 

2908. ]—A bill of foreclosure against the 
assignees of a bkpt. mtgor. before the execution 
of the bargain & sale by the comrs. will not be 
dismissed on the ground that the assignees have 
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not any interest that can be the subject of a 


foreclosure.—BAINBRIDGE v. PINHORN (1817), 
Buck, 135. 
2909. ——— ]—Mtge. of a copyhold. Mtgor. 


became a bkpt., but no bargain & sale was made 
to his assignee. Mtgee. files a bill against the 
bkpt. & his assignee to redeem. Bkpt. demurs, & 
demurrer allowed, he not being a necessary party 
to the bill—LLoyp v. LANDER (1821), 5 Madd. 
282; 56H. R. 903. 


Annotations :—Refd. Gilbert ». Lewis (1862), 2 John. & H. 
452; Weise v. Wardle (1874), L. R. 19 Eq. 171. 


2910. Effect of disclaimer by trustee.]— 
An insolvent mtgor., even where his assignees 
disclaim all interest in the equity of redemption, 
ought not to be made a party to a suit for fore- 
closing the mtge.—CoLLINS v. SHIRLEY (1830), 1 
Russ. & M. 638; 39 E. R. 245. 

Annotations :—Consd. Rochfort v. Battersby (1849), 2 H. L. 

Cas. 388 ; Melbourne Banking Corpn. v. Brougham (1879), 

4 App. Cas. 156. Refd. Thompson v. Kendall (1840), 

Sim. 397; Appleby v. Duke (1842), 11 L. J. Ch. 194. 

2911. .|—Semble: the disclaimer by 
the assignees of a bkpt. of the equity of redemption 
of a term of years, vested in the bkpt. by the devise 
to him of the fee simple of the same estate, renders 
the bkpt. a necessary party to a bill of foreclosure. 
Pe la v. Cox (1845), 4 Hare, 326; 67 EH. KR. 

2912. ——— Bankruptcy previous to mortgage— 
Discovery of bankruptcy after issue joined.|—After 
issue joined in a foreclosure suit, pltf. discovered 
that, prior to the creation of his mtge. security, 
deft., the mtgor., had become bkpt.; whereupon 
the ct. gave pltf. leave to amend his bill by making 
the assignees defts., bkpt. still being retained as a 
deft. on the record.—HANSON v. PRESTON (1838), 
3 Y. & C. Ex. 229; 160 KK. R. 686. 

2913. ——- Bankruptcy after settling property on 
marriage.|—Mtgor. upon his marriage settled the 
mtged. estate upon his intended wife & the issue 
of the marriage, & afterwards became insolvent :— 
Held: his assignec was not a necessary party to a 
bill to foreclose the estate.—STEELE v. MAUNDER 
(1844), 1 Coll. 585; 41. T.0.8. 212; 8 Jur. 1134; 
63 EH. KR. 532. 











D. Persons Interested on Mortgagor’s Death. 
(a) Death before 1st January, 1898. 
i. Mortgage of Real Estate. 


2914. Heir or devisee party.|—-ADAmMs v. GOULD 
(1771), 2 Dick. 443; 21 E. R. 342, L. C 

2915. .]—The heir of the mtgee., to whom 
the legal estate in the mtged. premises has 
descended, is a necessary party to a bill of fore- 
closure filed by the exor. of mtgee.—Scortt v. NICOLL, 
HAMPSON v. NICOLL (1827), 3 Russ. 476; 38 E.R. 
654; sub nom. HAMPSON v. NICOLL, NICOLL v. 
Hampson, 6 L. J. O. S. Ch. 22. 








tho mtgeos. were held to be proper vr. AMortgagcee 
artios to a suit for the realisation of 
he = =charge.—GOLDSMITH vv. GOLD- 
SMITH (1870), 17 Gr. 213.—CAN. 
p. Debt secured belonging to one 
roe ners estate vestcd in another— 
Vhether both parties necessary. }—~Where 
a debt secured by mtge. on land belongs 
to one person, & the legal estato in the 
land is vested in another, both must: be 
Joined in suit for foreclosure.—CoTron 
v. STACK (1876), 3 Pug. 424.—CAN. 


q. Intermediate chasers of equity 
of redemption — Totader as original 
defendants.|}—-It is not proper in an 
action for foreclosure to join as original 
defts. the intermediate purchasers of 
the equity of redemption.—WaLKER 
v. DICKSON (1892), 20 A. R, 96.—CAN. 


a prior m 
Bale, the h 


desiring to impeach 
lease—Whether tenant necessary party.) 
—If the mtgec. desire to impeach the 
leasc, he must make the tenant a party 
to the foreclosure suit.—MURTIN v. 
oe (1837), Sau. & Sea lk 


t. Suit by prior mortgagec—IWhether 
heir of mortgagee of equity of redemp- 
tion necessary party.}—Jn a suit b 
. for a foreclosure & 
of the mtgee, of the 
equity of redemption is not a necessary 
party.—WHITLA ov. HALLIDAY (1843), 
4 Dr. & War. 267.—IR. 


PART XIII. SECT. 7, SUB-SECT. 4.—B. | CAN, 


a. Action by sub-mortgagee—W hether 
sub-mortgagor necessary party.)—-JONES 


v. BANK OF UPPER CANADA (1866), 12 
Gr. 429.—CAN. 

b. WWaether mortgagor necessary part 
— Afler assignment of equity of redeme: 
tion,.J—An assignment by the mtgor. 
9.— | of his equity of redemption under 
Insolvent Debtor’s Act, makes his 
eg Te @ trustee for him, & leaves 
in him a remaining interest in the 
nature of an equity of redemption 
sufficient to entitle him to be made a 
party to a foreclosure of the mtged. 
ea near elt! vw. FEN (1853), 2 
y. S. R. (James) 108.—CAN. 

0. SILVERTHORN  t. 
GLAZEBROOK (1899), 30 O. R. 408. 





—.]— SeurR vr. ELDERKIN 


d. 
(1859), Coch. 47.—CAN. 


Part XIII.—Remepies or MORTGAGEE. 


2916. Parties beneficially interested.|— Equitable 
mtgee. having taken from the pire ek barge or 
the mtgor. a legal mtge. containing a power of 
sale, & having filed his bill to enforce specific 
performance of a contract for sale under the power, 
the ct. declined to entertain the suit in the absence 
pel ces per peri & usr parties beneficially 

under the mtgor.—SANDERs v. RIc 
(1846), 2 Coll. 568; 63 ee. R. 864. asuiaat 
rier :—Mentd. Cruikshank v. Duffin (1872), L. R. 13 





2917. -]—In a suit for foreclosure against 
the infant heir-at-law of the mtgor. the ct. rehised 
to act on 15 & 16 Vict. c. 86, 8. 42, r. 9, dispensing 
with the parties beneficially interested in the 
equity of redemption of the mtged. premises, 
where the devisees in trust under the will of the 
mtgor. had disclaimed, & there were not before 
the ct. any adult parties who could be in possession 
of funds to redeem the estate.—YOUNG v. WARD 
(1853), 10 Hare, App. II, lviii; 68 KE. R. 1149. 

2918. Cestuis qui trust—Not sufficiently 
represented by trustee.]—In a foreclosure action by 
a first mtgee. against the second, third, & fourth 
mtgees., & the exors. & trustees of the will of the 
mtgor., pitf. was also joined as a deft., one of the 
second mtgees. The persons interested under the 
will of the mtgor. were not made parties to 
the action :—Held : (1) the cestuis que trust under 
the will were not sufficiently represented by the 
trustees, & judgment for foreclosure could not be 
given in their absence; (2) the cestuis que trust 
were sufficiently represented by the trustees for 
the purpose of taking the accounts as against the 
mtgees.—WAVELL v. MITCHELL (1891), 64 L. T. 
560 ; subsequent proceedings, sub nom. Re MITCHELL, 
WAVELL v. MITCHELL (1892), 65 L. T. 851. 





ii. Mortgage of Personal Estate. 

2919. Personal representative party.|-—WILTON 
v. JONES (1843), 2 Y. & C. Ch. Cas, 244; Brurton 
v. BircH (1853), 1 Eq. Rep. 1386; Jn the Goods of 
BRADSHAW (1887), 13 P. D. 18; AYLWARD v. 
Lewis, [1891] 2 Ch. 81; Scorr v. STREATHAM & 
(l{ENERAL ESTATES Co., Ltp., [1891] W. N. 153. 


(b) Death on or after \st January, 1898. 

Sce Land Transfer Act, 1897 (c. 65), ss. 1, 2, 24 3 
Law of Property Act, 1922 (c. 16), s. 156 (11); 
Land Registration Act, 1925 (c. 21), s. 147; 
Administration of Estates Act, 1925 (c. 23), 
ss. 1-3, 33, 39. 

2920. Personal representative party-— When bene- 
ficilaries must be jolned.|—Testator, after making 
certain bequests, gave to his wife an estate for 
life determinable on certain events in the residue 
of his estate, with remainder over to the rector & 


we reece 


PART XIII. SECT. 7, SUB-SECT. 4.-- E. 


e. Devise to trustees till cestuis 
que trust attain majority— Foreclosure 
ere cestuis que trust after majority— 

hether trustees perpen 4 parties. )--— 
A mtgor. having devised his equity of 
redemption to trustees for his children 
in fee on their attaining twenty-one :—- 
Held: to a bill to foreclose against the 
cestui que trust after they attain twenty- 
one, the trustees were not necessary 

arties.—FORSYTH v. DRAKE (1850), | 


p 
Ur. 223.—CAN. 
esentatives of de- 


f. Personai re 

ceased partner. }— BAXTER v. TURNBULL 
(1851), 2 Gr. 521.—CAN. 

i ae pee hin une mise. debe 
8 en in the name of one partner tu ae 

secure a partnership debt, & a bill ix P- R- 219.—CAN. 
filed to enforce the security, the 
representatives real or personal of a 
deceased partner are not necessary 


J.—-VOL. XXXV. 


k. Personal 
ceased mw 


the mtgor. 





ey 


parties.—STEPHENS ¥, SIMPHON (1866), 
12 Gr. 493.-—CAN. 
bh. Real representatives of deceased 
mesne tneumbrancer.|-—Where a mtgece. 
proceeds to foreclose against the mtgor., 
& the cstate of a deceased mesne fin- 
cumbrancer, the real representatives 
of such incumbrancer are not necessary 
partics.—TAYLOK v. STEAD (185%), 1 
Ch. Ch. 74.—CAN. 
representatives of de- 
rtyayor.}--To a bill by a 
mtgee. for a sale after the mtgor.’s 
death, the age ee representative of 
@& necessary party ; 
not to a bill for foreclosure.— WHITE 
v. HaiGut (1865), 11 Gr. 420.—CAN. 


en to ing of a mtge. 
1 cae eee v. Dow (1893),15 thee 1 mtgor. had assigned ‘Ke 


m. .)-—- BARNABY 0. 
(1895), 1 N. B. Eq. Rep. 94.—CAN. 
a. Personal representatives of de- 
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churchwardens of W. C. church. The estate of 
testator was however mortgaged to the extent of 
£30,000. In a foreclosure action by the mtgee. 
against the wife the sole legal representative of 
testator, the wife entered an appearance but 
delivered no defence. On a motion for judgment 
it was ordered that the rector & churchwardens of 
W. C. church be made parties to the action.— 
Watts v, LANE (1901), 84 L. T. 144. 

2921. ——- ——_.]—Re DE LEEUW, JAKENS v. 
CENTRAL ADVANCE & DISCOUNT CoRPN., No. 
2009, ante. 

~---—,]— See, also, Sub-sect. 4, E., post. 


E. Trustees, Execidors and Administrators. 


See R. 8. C., Ord. 7, r. 8. 

2922. Power of court to add parties.] — Re 
eh & PAINE’s Contract, [1902] W. N. 
137. 

2923. Personal representative.| -- MEEKER v. 
TANTON (1680), 2 Cas. in Ch. 20; 22 BE. R. 831. 

2924. ------.]|—Mtge. by tenant in fee by creating 
a term. The personal representative ought not 
to be a party to a bill of foreclosure... -BRADSHAW 
v. OUTRAM (1806), 18 Ves. 234; 33 Kh. R. 282, 

2925. ----—.]—-A. & B. borrowed money from a 
banking house, in which A. was a partner, & 
deposited with the house, as a security, the title 
deeds of some property hought by A. & B. jointly 
on a building speculation. <A. died, leaving an 
infant heir-at-law :---Held: to a suit) by the sur- 
viving partners of A. in the banking house againat 
B. & the heir-at-law of A., to have the mtged. 
property sould, & their debt paid out of the proceeds, 
the personal representative of A. was a necessary 
party.—SCHOLEFIELD v. HLEAFIELD (1837), 7 Sim. 
607; 51. J. Ch. 218; 58 E.R. 998. 

2026. ---—.|-—Although exors. would be sufficient 
parties to «a suit for forclosing chattel lease- 
holds, yet to a bill for forclosing freeholds held in 
trust, the cestuis que trust as well as the trustees 
had hitherto been considered necessary parties 
(KNIGHT BrRucK, V.-C.).—--WILTON v, JONES (1843), 
2 Y. & C. Ch. Cas. 2445 68 BK. R. 107. 


2927. --——.]-——-SANDERS v. RICHARDS, No. 2016, 
ante. 
2028. ---- - Executrix also tenant for life-—Re- 


maindermen added as parties.|—WaATTs v. LANE, 
No. 2920, ante. 

2929. --- - Representing third parties. |- 
v. STANNARD, No. 2808, ante. 

2930. Trustee.|-—WILTON v. JONES, No. 2026, 
ante, 

2931. -— —.|--In a foreclosure suit, a trustee, 
in whom was vested the legal estate in the mtged. 
property, & who had agreed to convey it to pltf., 
when required, is a necessary party.—TLICHENS v 


roomier, 


BouTon 
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ceased mortgagee.|--On @ bill for fore- 
closure filed by the survivor of three 
trustees, who were mtgoes., but had 
no benefickal interest in the mtge. 
moneys :-—Zleld;: the ropresentatives 
of the deceased joint mtgees. were not 
necessar pede to the gsuit.— Lan- 
DALE v. MCLAREN (1802), 8 Man, L. Kh. 


o. Peraonul representatives of aa- 
signees of mu ce. }— VP LEN DERLEIT: 
v. SmirH (1905), 5 O. W. RR. 7153; 
6 i Ww. R. 388; 10 Q. L. R. 188.— 


out p. Administrator of d 


Prenat ar fede pale 
”) of r p -] — Subse- 
wently t the mak 


equity of redemption in the mtged. 
cine: to F. fh trust to pay the 
creditors of the mtgur., who hed be- 
come insolvent. In an action by the 
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564. 
Sect. 7.—Foreclosure or sale: Sub-sect. 4, I. & J. 
(a) & (b).] 
2961. Trustees of creditor’s deed.]— Mtgor. 





had executed a creditors’ deed, but the judgment 
creditors had not acceded to it:—Held: the 
trustees of the deed did not represent them under 
15 & 16 Vict. c. 86, 8. 42, r. 9.—KNIGHT v. POCOCK 
(1857), 24 Beav. 436; 27 L. J. Ch. 297; 30 L. T. 
O.S. 126; 4 Jur. N.S.197; 53 EB. R. 426. 

2962. Necessity for registration.])—Where 
a party enters into a covenant to pay a sum of 
money, & agrees in writing that it shall be a charge 
upon his real estate, the covenantee has an estate 
or interest in the real estate of the covenantor ; 
& therefore, if the covenantee mtges. the agree- 
ment, & then has a judgment entered up against 
him, the judgment creditor is a necessary party 
to a suit for foreclosure.—RUuSSELL v. M‘CULLOCH 
(1855), 1 K. & J. 313; 24 L. T. O.S. 308; 1 Jur. 
N.S. 157; 3 W. R. 280; 69 E. R. 477. 

2963. -|—Pltf. was the mtgee. of 
pee the equity of redemption in which 

longed to G., against whom in May, 1857, an 
adjudication in bkpcy. was made, & assignees of 
the estate & effects duly appointed. B. in Dec. 
1856, & L. in Feb. 1857, entered up judgments 
duly recovered against G. On a bill filed by pltf. 
for foreclosure, B., by answer, disclaimed all right 
& interest in the mtged. premises. L., by answer, 
after stating that his judgment remained un- 
satisfied, stated that he did not claim to be entitled 
to any charge on the mtged. premises, being advised 
that under Judgments Act, 1837 (c. 110), such 
judgment was unavailable by reason of the bkpcy. 
of G., & that he was an unnecessary party to the 
suit. He did not, however, disclaim all right & 
interest in the premises:—-Held: though by 
Judgments Act, 1837 (c. 110), judgment creditor 
is not entitled to proceed in equity to obtain the 
benefit of his charge until after the expiration of 
one year from the time of entering up his judgment, 
yet it seems that there is nothing to prevent him 
from taking proceedings to make his charge avail- 
able at the end of one year. 

Where a judgment is not entered up one year 
before the bkpcy. of the person against whom 
judgment is entered up, it will not operate to give 
the judgment creditor any preference ; & therefore, 
although L. was deprived of his right to a pre- 
ference, he was not deprived of his right to a charge, 
of which he would at the end of one year be entitled 
to claim the benefit, & consequently he was properly 
made a party to the suit; but as he had not 
sufficiently disclaimed by his answer, he was 
entitled to his costs——HARRISON v. PENNELL 
ae 32 L.T.0.8.15; 4 Jur. N.S. 682; 6 W.R. 


2964. ——. In register county.] — Subse- 
quent judgment creditors, whose judgments are 
registered under Judgments Act, 1839 (c. 11), but 
not in the county register, are not necessary 
parties to a suit for the foreclosure of lands in a 
register county.— JOHNSON v. HOLDSWORTH (1850), 
1 Sim. N.S. 106; 20 L. J. Ch. 63; 15 Jur. 31; 61 
EK. R. 41. 

Annotations :—Refd. Watts v. Porter (1854), 3 E. & B. 743; 

Boughton v. 

eHeane (Ligh), SoG. Fad. vine Mentd: Benham 

2965. - Actual execution not necessary.]— 
S., a registered judgment creditor, who had issued 
execution & registered, but never executed the 
same, was held to be a proper party to a fore- 
closure suit instituted more than three months 
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after registration of execution, & having appeared 
after having disclaimed, & received notice not to 
appear, was disallowed his costs of appearance. 

The Act [Law of Property Amendment Act, 
1860 (c. 38)] is for the benefit of bond fide pur- 
chasers & mtgees. & although a judgment cannot 
affect any land as to them unless execution shall 
have been put in force within three calendar 
months from the time when it was registered yet. 
the judgment creditor is not deprived of all interest 
in the land. Deft. is therefore a proper party 
in the first instance. He has received notice not 
to appear. He therefore cannot have his costs 
(STUART, V.-C.).—APPLETON v. STURGIS (1862), 
10 W. R. 312. 

2966. Whether issue of execution neces- 
sary.|—Certain judgment creditors of a mtgor., 
who had not issued execution, were made defts. 
to a suit for foreclosure :—Held: if the judgment 
creditors should issue execution, & the returns to 
the writs should be made before the expiration 
of the six months allowed for redemption, they 
would be entitled to redeem, but not otherwise.— 
MILDRED v. AUSTIN (1869), L. R. 8 Eq. 220; 20 
L. T. 939; 17 W. R. 638. 

Annotation :-—N.F. Cork v. Russell (1871), L. R. 13 Eq. 210. 


2967. —— -J—In a foreclosure suit by 
mtgees., judgment crediters, who had not issued 
execution, were made defts.:—Held: they were 
unnecessary parties, & having disclaimed all interest 
upon being served with copy of the bill, they were 
dismissed with costs. 

My opinion is that a judgment creditor who has 
not issued execution has no interest in land; & 
the object in a foreclosure suit being to bring before 
the ct. those only who have an interest, it is 
evidently improper to make these judgment 
creditors parties (MALINS, V.-C.).—CoRK (KARL) 
v. RUSSELL (1871), L. R. 13 Eq. 210; 41 L. J. Ch. 
226; 26 L. T. 230; 20 W. R. 164. 

Annotation :—Refd. Hatton v. Haywood (1874), 43 L. J. Ch. 








2968. ——— Appointment of receiver after order 
nisi—Judgment creditor must be added as de- 
fendant.]|— Re ParRBoua, LTD., BLACKBURN uv. 
PARBOLA, LTD., No. 2973, post. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 195 (2). 

2969. Partners—Right of pre-emption over each 
other’s shares.|— REDMAYNE v. FORSTER, No. 2884, 
ante. 

Debenture-holders.|—-See COMPANIES, Vol]. X., 
pp. 806, 807, Nos. 5114-5128. 

Sureties.|—See GUARANTEE, Vol. XXVI., p. 119, 


J. Alienation or Charge pendente lite. 
(a) Involuntary Alienation. 

2970. Assignee—Of bankrupt equitable mort- 
gagee.|—(1) Entries in the books of the deceased 
attorney of deft. admitted as evidence for pltf. 
in a bill of foreclosure, to prove that the whole 
mtge. money had been paid to deft., & that there 
was no usury; such entries, though not against 
the interest of the attorney, being found in an 
account in which there were entries against his 
interest. 

(2) Bkpt. mtgor. is a competent witness for a 
party claiming an incumbrance prior to the mtge., 
to show that the mtgee. had notice of such incum- 
brance, but he is not a competent witness to 
show that the mtge. was usurious; as the effect 
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Co. v. SOLODINSEI (1915), 34 O. L. R. 


N v0. AVERY, [1925] 


1, ———.}-—Corw1 
2D. L. R, 599; [1925]1 W. W. R. 811; 


21 Alta. L. R. 95; 


revag., (1925] 1 
W. W. R. 783.—CAN. 
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of his evidence in the latter case would i 
be to dis- 
ee his estate from a possible liability to the 
ae of the suit.—CLARK v. WILMOT (1841), 1 
: C. Ch. Cas. 58; 62 EB. R. 187; on appeal 
(1843), 1 Ph. 276. 


Annotations :—Generally, Mentd. Gabri 
F A el +, St ¢ 
pa J. Ch. 201: Staffurth v. Pott (1848), 2 De G. ae 


2971. Of bankrupt mortgagor.]— One 

reibtchen cestut que trusts having taken the benefit of 

pone Act, joins as a co-pltf. with two others 
oO e cestui que trusts in a bill to carry the trust 
deed into execution ; the assignee of the insolvent 
being a deft., & the bill alleging that there is a 
surplus coming to the insolvent aiter payment of 
all his debts. This is not a misjoinder of which 
advantage ,can be taken at the hearing; &, 
semble, it is no ground of demurrer.—EADES v. 
cae (1842), 1 Y. & C. Ch. Cas. 230; 62 EK. R. 


Annotation :—Distd. Solomon v. Solomon (1843),13 Sim. 516. 

2972. - -|—Pltf. in redemption suit 
became insolvent after decree, but before default 
in payment. The bill was dismissed after default, 
without bringing the assignee before the ct. :— 
Held: the foreclosure was good against a purchaser 
under a second mtge. made before the insolvency, 
but pending the suit, of which the purchaser & his 
cates dare notice, cous any were not parties 

-—WoOoD v. SURR 19 Beav. 551; 

W.R. 683; B2E.R.40n, ee 

2978. Receiver by way of equitable execution— 
Judgment creditor to be joined.|—Where in a fore- 
closure action a mtgee. had obtained a foreclosure 
order nisi, & Subsequently a judgment creditor 
in another action, who had obtained the appoint- 
ment of a receiver by way of equitable execution 
of the property of the mtgor., applied to be added 
as deft. to the foreclosure action, & that the period 
for redemption might be extended, the ct. made 
an order adding appct. as deft., but refused to 
extend the period for redemption.—Re PARBOLA, 
LTD., BLACKBURN v. PARBOLA, Lrp., [1909] 2 Ch. 
aoe ; 78 L. J. Ch. 782; 101 L. T. 382; 53 Sol. Jo. 











(b) Voluntary Alienation. 

2974. Whether assignee must be joined—Assign- 
ment by mortgagor.|/—Crisp v. HEATH (1714), 2 
Eq. Cas. Abr. 597 ; 22 E. R. 502, L. C. 

2975. -|—If, during a suit to redeem, 
the mtgor. assigns the equity of redemption, & 
there is a decree against him, the assignee is bound 
by it.—GarRTH v. WARD (1741), 2 Atk. 174; 26 
E. R. 509; sub nom. GARTH v. CRAWFORD, Barn. 
Ch. 450, L. C. 

Annotations :-—Apld. Winchester (Bp.) v. Paine (1805), 11 
Ves.194. Refd. Metcalfe v. Pulvertoft (1813), 2 Ves. & B. 
200; Bellamy v. Sabine (1857), 1 De G. & J. 566. 

2976. -|—Effect of lis pendens: sub- 
sequent mtgees., of an equity of redemption bound 
by a decree of foreclosure; though not made 
parties. An exception by a purchaser on that 
ground was disallowed; & a specific performance 
decreed with costs. 

The objection is that two mtgees. of the equity 
of redemption are not brought before the ct. & 
therefore are not bound by the decree of fore- 
closure. The answer is that they became mtgees. 
after the bill of foreclosure filed, & one even after 
the decree nisi. ... Ordinarily, it is true, the 
decree of the ct. binds only the parties to the suit. 
But he who purchases during the pendency of the 
suit is bound by the decree that may be made 
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against the person from whom he derives title 
(GRANT, M.R.).—WINCHESTER (BP.) v. PAINE 
(1805), 11 Ves. 194; 32 EB. R. 1062. 

Annotations :—Expld. Ani ; 

Chunder I rl st Mon Ine Ap ior aed, 
Metcalfe v. Pulvertoft (1813), 2 Ves. & B. 200; Landon v. 

Morris (1832), 5 Sim. 247. entd. A.-G. v. Foster (1842), 

2 Hare, 81; Irby v. Irby (No. 3) (1858), 25 Beav. 632; 

Wigram v. Buckley, [1894] 3 Ch. 483. 

2977. Costs of application.] — The 
assignee of the mtgor.’s interest, pendente lite, may 
be allowed to attend the master under a reference 
in.@ foreclosure suit, upon payment of the costs 
of the application, & of all costs occasioned by such 
attendance.—WHITEHURST v. BONEstT (1840), 9 
L. J. Ex. Hq. 43. 

2978. ——- ——— Assignee not bound to inform 
court of assignment.|—-To set aside on the ground 
of fraud a decree signed & enrolled, actual positive 
fraud ought to be shown. Mere constructive fraud 
is not sufficient, at all events after long delay. 

W., as solr. of V., a second mtgee., received the 
rents of the mtged. property. The first mtgees. 
obtained a decree for foreclosure, & a first report 
was made finding what was due to them. W. 
paid them off with his own money, in V.’s name, 
& also paid off V. The proceedings went on with- 
out W.’s interest being disclosed, & shortly 
afterwards a second report was made finding what 
was due to V. in respect of his own security, & 
of what he had paid to the first mtgecs., after 
allowing for the rents received by him. P., 
the mtgor., not: paying this, an order absolute for 
foreclosure was made, V. making the usual 
affidavit that he had received nothing towards 
payment of the sum found due. Between the 
second report & the making this affidavit W. had 
gone on receiving rents. He was entitled to an 
undisputed third mtge., given him by P., on the 
same property. P., twelve years afterwards, 
filed a bill to impeach the order for foreclosure 
absolute as having been obtained by fraud :— 
Held: (1) it was not the duty of W., when he 
became owner of the mtges., to disclose his 
interest, & make himself a party to the proceed- 
ings, & although the affidavit made by V. was 
in the circumstances irregular, the irregularity 
did not prove any fraudulent design on the part 
of W., as it was a doubtful question whether he 
was not entitled to retain the rents towards 
satisfaction of this third mtge., which he claimed 
to do; & if he was so entitled V.’s affidavit was 
substantially correct; therefore the decree for 
foreclosure absolute could not be set aside. 

There is no rule of the ct., that I am aware of, 
which requires a person acquiring an interest in 
that way to state to the ct. that such change of 
interest has taken place; though of course he 
frequently, perhaps generally, does so, because 
the transferee in most cases is anxious to become 
a party to the litigation in order to maintain his 
own rights (CAIRNS, L.J.). 

(2) Slight circumstances will induce the ct. to 
enlarge the time before the day arrives, but after 
the order for foreclosure has been made absolute, 
it must be shown that the person who seeks to set 
it aside or to have it disregarded fully intended & 
was prepared to pay the money on the day, but 
was estopped by some accident from complying 
with the exigencies of the order (Rout, L.J.).— 
PaTcH v. WARD (1867), 3 Ch. App. 203; 18 
L. T. 1384; 16 W. R. 441, L. JJ. 

Annotation :—Aa to (2) Refd. Campbell v. Holyland (1877), 

47%. 35. Ch. 445, 
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Sect. 7.—Foreclosure or sale: Sub-sect. 4, J. (b); 
sub-sect. 6, A., B., C., D., BE. & F. (a).J 


2979. Assignment after decree abso- 
lute.}—(1) If a party to a foreclosure action has 
assigned his interest after decree, the assignee 
may be made a party to the action even after the 
order for foreclosure absolute. 

(2) Where, after decree in a foreclosure action 
the mtgor.’s interest had been purchased by A., 
& the mtgee.’s interest by B., & an order was 
afterwards made for foreclosure absolute on an 
ex p. application by pltf., the mtgee., A. & B. were, 
on motion by A., ordered to be made co-defts., 
& a subsequent motion by B. to discharge that 
order as irregular on the ground that the action 
was, in fact, at an end, was refused. 

(3) In a foreclosure action the mtgor. can redeem 
after the order for foreclosure absolute & notwith- 
standing that, after the order, the mtgee. may have 
disposed of his interest to a purchaser; but 
whether or not he shall be allowed so to redeem 
lies in the discretion of the ct., & depends on the 
circumstances of each particular case.—CAMPBELL 
v. HOLYLAND (1877), 7 Ch. D. 166; 47 L. J. Ch. 
145; 38 L. T. 128; 26 W. R. 160. 

Annotations :—As to (1) Folld. Re Parbola, Blackburn v. 
Parbola, [1909] 2 Ch. 437. ds to (3) Distd. Ingham v. 
Sutherland (1890), 63 L. T. 614. Apld. Beaton »v. Boulton, 
[1891] W. N. 30. Refd. Platt ». Mendel (1884), 27 Ch. D. 


246; Gaze v. London Drapory Stores (1900), 44 Sol. Jo. 
a (aoa, Mentd. Graham v. Campbell (1878), 38 








2980. ——— Assignment by mortgagee—After 
decree nisi.|—Where, upon a bill of redemption 
& foreclosure, the mtgee. assigns his mtge. after 
a decree for the usual accounts, the mtgor. is not 
to pay the costs of the supplemental bill, which 
is necessary to bring the assignee of the mtgec. 
before the ct.—BarRY v. WREY (1827), 3 Russ. 
465; 38 B. R. 650. 


Annotations :~-Distd. Bartle v. Wilkin (1836), 8 Sim. 238. 
Mentd. Mawsey v. Moss (1842), 1 Hare, 319. 


2981. -—— -|—Pltf. in a foreclosure 
suit having after decree assigned his interest, the 
assignee must pay the costs of an order to revive 
under 15 & 16 Vict. c. 86, s. 52.— JAMES v. HARDING 
(1855), 3 Eq. Rep. 757; 24 L. J. Ch. 749; 25 
L. T. O. 8.174; 3 W. R. 474. 

2982. --—_- ——— After decree absolute. ]|—Camp- 
BELL v. HOLYLAND, No. 2979, ante. 

2983, ——~.]|—-COLES v. FORREST, WARD v. 
Forrest, No. 2777, ante. 











SUB-SECT. 5.—-PROCEEDINGS FOR FORECLOSURE 
OR SALE. 
A. Nature of Action. 

See R. 8S. C., Ord. 18, r. 2. 

2984. Not an action for recovery of land.]—A 
foreclosure action is not an action for the recovery 
of land within R.S. C., Ord. 18, r. 2.—TAWELL v. 
aa Co. (1876), 3 Ch. D. 629; 3 Char. Pr. Cas. 


B. Parties. 
See Sub-sect. 4, ante. 


C. Form of Proccedings. 
See R. S. C., Ord. 55, r. 5A. 
2985. By originating summons—Subsequent ap- 
oon for receiver.|--WESTON v. Lrvy, [1887] 





PART XIII. SECT. 7, SUB-SECT. 5.—A. 


n. Not an action for ejectment.J— 
An action by & mtgee. for foreclosure, 
payment, & possession of the mtged. 
premises is not an action of ejeotment 


where the lands 


within the exception in O. J. 
r, 254, & the venue need not therefore 
in such an action be laid in the county 


DE MaRSH (1886), 1 
CAN. 
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2986. Though receiver asked for.|—Where 
a deft. does not appear plitf. cannot obtain any 
relief asked by his statement of claim which was 
not asked by the indorsement on the writ. Sembie : 
the mere fact that a receiver is asked for is not 
sufficient reason for proceeding to obtain fore- 
closure by action instead of summons.—GEE v. 
BELL (1887), 35 Ch. D. 160; 56 L. J. Ch. 718; 
56 L. T. 305; 35 W. R. 805. 

Annotations :—Mentd. Kingdon v. Kirk (1887), 37 Ch. D. 
141; Jamaica Ry. v. Colonial Bank, [1905] 1 Ch. 677. 
2987. ——.]—O’ KELLY v. CULVERHOUSE, 

[1887] W. N. 36. 

2988. ——— Unless claim for payment 
joined.|—Mtgee. issued a writ asking for the usual 
order for foreclosure, & moved for the appointment 
of a receiver, & on the motion being heard, a 
receiver was appointed. A statement of claim 
was delivered, but the mtgor. having become bkpt., 
pltf. withdrew his claim for payment :—Held: 
pltf. should have proceeded by originating 
summons.—BARR v. HARDING (1887), 58 L. T. 
74; 36 W. R. 216. 

2989. .]}--On a motion for judg- 
ment in default of defence in a foreclosure action, 
a mtgee. asked for an order for an account to be 
taken, & for peyany & the usual foreclosure 
judgment; the mtgee., however, being in 
possession, & having therefore to account on the 
footing of wilful default, did not show what he 
might have received but for his wilful default. 
The ct. therefore gave him the order for an account 
to be taken, & the usual foreclosure judgment, 
but made no order for payment. Deft. then said 
that pltf. had abandoned his claim for payment, 
& therefore ought to have proceeded by summons, 
& not by action, & was entitled under the fore- 
closure order to no more costs than if he had applied 
by summons :—Held: as pltf. had not abandoned 
his claim for personal payment, but had pressed it, 
he was entitled to his costs. The ct. refused to 
allow the case to go into the general paper for 
argument as to the question of costs. —BROOKING 
v. SKEWIS (1887), 58 L. T. 73; 36 W. R. 215. 














— 





D. Before What Tribunal. 


See R. 8S. C., Ord. 55, r. 54 ; Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 56. 

2990. Jurisdiction of Chancery Division—Con- 
current with that of county court—Mortgage of fifty 
pounds—Parties living more than twenty miles 
apart.|—In a suit to foreclose a mtge. for £50, 
where pltf. & deft. lived more than twenty miles 
apart :—Held: the jurisdiction of the ct. was 
concurrent with that of the county cts., & that 
pltf. was entitled to a decree of foreclosure, with 
the ordinary costs.—Scotro v. HERITAGE (1868), 
L. R. 3 Kg. 212; 386 L. J. Ch. 123; 15 L. T. 3493 
15 W. R. 168. 

See, now, County Courts Act, 1888 (c. 43), s. 67. 

2991. Subject-matter below ten pounds in 
value.]—An action in the High Ct., claiming relief 
which, before Jud. Act, 1873 (c. 66), could have 
been given only by the Ct. of Ch., cannot now be 
maintained if the subject-matter is below £10 
in value. The old rule of the Ct. of Ch. in this 
respect still remains in force.—WESTBURY-ON- 
SEVERN RURAL SANITARY AUTHORITY v. MEREDITH 
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o. Jurisdiction of Chancery Divi- 
sion.) — The Ch. Div. has jurisdic- 
tion to decree foreclosure & not a 


ae ee cr v. 
canes ° sale in a mitgee.’s suit, but will only 
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(1885), 30 Ch. D. 387; 55 L. J. Ch. 744; 52 L. T. 


839; 34 W. R. 217; 17. L. R. 641, C. A. 


Annotation :—Mentd. Guaranty Trust Co. : 
Hannay, [1915] 2 K. B. 536, o. of New York v 


Lands out of jurisdiction.|— See ConFruict 
or Laws, Vol. XI., pp. 349, 350, Nos. 352-355. 

2992. Transfer of proceedings to Chancery 
Division—Action commenced in Chancery Division 
—Set down for trial at assizes.|—Semble: the fact 
that an action has been commenced in the Ch. Div. 
& is one of the matters specially assigned to that 
division by Jud. Act, 1873 (c. 66), s. 34, is not of 
itself a sufficient ground for changing the venue 
to London from the assize town named by pltéf. 
a8 the place of trial, in his statement of claim. 
The writ in a foreclosure action was issued out of 
the Liverpool District Registry, the action being 
in the Ch. Div., & assigned to Bacon, V.-C. Both 
plitf. & deft. resided in London, but some of the 
witnesses were in Liverpool. Pitf. in her state- 
ment of claim named Liverpool as the plac2 of 
trial & gave notice of trial at the Liverpool assizes 
without a jury. After the action had been set 
down deft. applied to have the venue changed to 
London :—Held: the venue ought not to be 
changed.—PHILIPs v. BEALE (1884), 26 Ch. D. 
621; 54 L. J. Ch. 80; 50 L. T. 4383; 32 W. R. 
665, C. A. 

Annotations :—Mentd. Fairburn v. Household (1885), 53 

I. T. 513; Gardner v, Jay (1885), 54 L. J. Ch. 529; Powoll 

v. Cobb (1885), 29 Ch. D. 486. 

2993. —— Allegation of fraud not sufficient 
reason.|—VICTORIA MUTUAL ASSURANCE SOCIETY 
v. SMITH (1889), 5 T. L. R. 182, D. C. 

2994. Application to extend time for redemption 
—After order nisi by Court of Appeal—To court of 
first instance.|—An application to extend time 
for redeeming property which was the subject of 
a foreclosure order nisi made by the Ct. of Appeal, 
where on a question of priorities the order of the 
ct. of first instance had been discharged, was held 
to be properly made to the ct. of first instance & 
not to the Ct. of Appeal, because such an applica- 
tion was in reality only a working out of the 
details in chambers of the order made by the Ct. 
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of Appeal.—MANKS v. WHITELEY, [1913] 1 Ch. 
oor ; 82 L. J. Ch. 267; 108 L. T. 450; 57 Sol. Jo. 
1. 
Transfer of proceedings to Ty Court.|/— 
See BANKRUPTCY, Vol. V., p. 1018, . 8308. 


E. Conduct of Proceedings, 

2995. Consolidation of proceedings by two mort- 
gagees—Difference as to conduct of action—Con- 
duct refused to party taking first steps to severance 
—Though larger claimant.])—Where two actions 
had been commenced on the same day by different 
pltfs. & had been consolidated, upon a difference 
of opinion arising between the joint pltfs. as to 
the conduct of the action, pltfs. who first took a 
step towards severance by making an application 
for a change of solrs. were made defts., & the 
conduct of the action given to the other pitfs., 
although the claim of the latter was smaller in 
amount than that of the former.—HOLDEN v. 
SILKSTONE & DopworTtH CoaL & IRon Co., LTD. 
(1881), 45 L. T. 531; 30 W. R. 98. 

Conduct of sale.|—See Sub-sect. 2, A. (d), ante. 





F. Claims in Foreclosure. 
(a) In General. 


2996. Bill by equitable mortgagee—Declaration 
that deposit operates as mortgage.|--MARSHALL v. 
SHREWSBURY, No. 2738, ante. 

2997. Mortgagee overlooking one charge—Order 
extending relief to that charge refused—Fresh action 
on all charges necessary.|— Deft., charged her pro- 
perty with repayment of £100 & interest to pltf. 
& subsequently gave him four supplementary 
charges to secure further advances. She then 
gave him another supplementary charge to socure 
a further advance & his professional costs. Pité. 
brought an action on the first five charges, omitting 
the sixth which was mislaid, & obtained an order 
for foreclosure nisi. Ile afterwards found the 
sixth charge & applied for an order extending the 
relief to that. charge, but his application was dis- 
missed with costs. Lec then brought a fresh action 


exercise such jurisdiction in excep- 
tional circumstances.—BRUCE v. BRo- 
PHY, [1906] 1 I. It. 611.—IR. 

p. Order for sale— Whether made 
tn court or chambers.)—BUELUL v. 
FISHER (1873), 6 P. RK. 51.—CAN. 

q. Venue— Whether where defen- 
dant resides.)—Under King’s Bench 
Act, 1920 (c. 39), 8s. 35, a mtge. fore- 
closure action may be brought within 
the judicial district where one of defts. 
resides, though deft. be only an execu- 
tion creditor of the mtgor., & though 
the land be situate & the mtgor. reside 
in another judicial district.—_-HoLLAND 
CaNaADA MORTGAGE Co., LTD. v. 
rh ache [1921] 2 W. W. R. 322.— 
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r. When notice of motion neces- 
sary—For order of foreclosure.|—After 
a lengthy period has elapsed since the 
day appointed for payment, it is 
necessary to give notice of the motion 
for an order of foreclosure.—-KIRCH- 
OFFER v. STAFFORD, 2 Ch. Ch. 52.—- 
CAN. 

t. Whether necessary to entitle pe- 
tition & affidavits— In the cause. )|— 
On an application by the exor. of a 
mtgee., for the infant heir of a mtgor. 
to convey after the exor. has obtained 
a final order for foreclosure, the 
petition & affidavits should be entitled, 
not in the cause but in the matter of 
the infant.—Re Hopakss (1850), 1 Gr. 
285.—CAN. 

a. Regularity of proceedings— Duly 


of plaintiff.|—It is for pltf. in fore- 
closure to see that the proceedings 
are regular, at his own risk of having 
them set aside, if irregular.—Bouri- 
LIER 0. HARSHMAN (1854), 2 N. S. kh. 
(James) 338.—CAN. 


b. Married woman defendant — 
Whether immediate reference refused. |— 
Where a mtge. was created by husband 
& wife upon lands of the wife, & the 
mtgee., together with the husband, 
pee in a conveyance of all their 
nterests to a purchaser, the ct. in a 
foreclosure suit refused an immediate 
reference under the ordors of 1853, & 
directed the cause to be brought to a 
hearing in tho regular way.—-~WALLIs8 


c. When default in appearance.) 
—After default marked for non- 
appearance in a foreclosure suit, pltf., 
on filing a statement of ciaim, ma 
obtain an ex p. order for foreclosure 
sale at once, & need not wait ten days 
for deft. to appear.—BOARDMAN vw. 


d. .}—An offer to suffer judg- 
ment by default, under 53 Vict. c. 4, 
s 130, is not applicable to a suit 
for the foreclosure of a mtge. & sale 
of the mtged. premises.— JEFFRIES », 





e. -——.}— On an application for 
an order nisi for foreclosure of a mtge. 
in an action wherein no appearance 
has been entered it is not necessary to 


produce an affidavit of default, i.e. 
an affidavit showing tho state of the 
mtge. account & vorifying the allega- 
tions in the statement of claim, unless 
there is something in the nature of the 
proceedings or berg to the pleading 
itself which would justify the requtring 
of such proof.—CANADA LIFE ASSUR- 
ANCE Co. v. Lima (Sask.), [1926] 4 
SAN Rt. 483 [1926] 3 W. W. lt. 127.— 


f. Procedure where non-appearance 
of some defendants.) — By analogy to 
rule 393, whore in a mtge. action for 
foreclosure or sale, some of the defts. 
do not appear to the writ of summons, 
& others do appear, against whom 
judgment cannot then be obtained, the 
otticer may note the pleadings closed 
as againat the former, & tho action 
may be brought on for judgment 
against them without further notice 
to thern.—MorsE v. LAMBE (1892), 15 
P. R. 9.—CAN. 


5; Motion to take bill pro confesso 
—Proper practice in cases of damages.) 
—Where deft. anpears to a foreclosure 
suit, pltf. cannot have the damages 
assessed on motion to have the Dill 
tuken pro confesso. The proper prac- 
tice in such a case is ave the 
damages assessed upon a subsequent 
motion with notice.—HANFORD  »%. 
HOWARD (1896), 1 N. B. Eq. Rep. 241. 
—CAN. 


h. Disputed questions of fact — 
Whether decided on summons.|—BEA- 
MISH UV. WHITENEY, [1908] 11. R. 38.— 
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for foreclosure on all the six charges. Deft., took 
out a summons asking that the proceedings might 
be stayed on the ground that pltf. was estopped 
by the foreclosure order:—Held: the subject- 
matter of the fresh action was not the same as that 
in the first action, & in the circumstances pltf., 
was not estopped from setting up his present case, 
& deft.’s application must be dismissed with costs. 
—BAKE v. FRENCH, [1907] 1 Ch. 428; 76 L. J. Ch. 
209; 97 L. T. 13813 51 Sol. Jo. 326. 


Annotations :—Mentd. Reid v. Cupper, [1915] 2 K. B. 147; 


Puddephatt v. Leith (No. 2), [1916] 2 Ch. 168. 


(b)* Account. 

See R.S. C., Ord. 15, r. 1. 

2998. Whether order for foreclosure made— 
R. S. C., Ord. 15, r. 1.;—A pltf. in a foreclosure 
action, where there is no preliminary question 
to be tfied, may obtain by summons in chambers, 
under R. S. C., Ord. 15, rr. 1, 2, an order for an 
account & foreclosure—that is to say, the usual 
foreclosure jJudgment.—SMITH v. DAVIES (1884), 
28 Ch. D. 650; 54 L. J. Ch. 278; 52 L. T. 19; 
sub nom. DAVIES v. SMITH, 33 W. Rt. 211. 
Annotations :—N.F. Bissett ». Jones (1886), 32 Ch. D. 635. 


Folld. Horton v. Bosson (1899), 80 L. T. 435. (See 80 
L. T. 437.) Refd. Blake v. Harvey (1885), 29 Ch. D. 827. 


2999. -]|—Bltfs. in a foreclosure action 
applied by summons under R. S. C., Ord. 15, r. 1, 
for an account. The chief clerk pronounced the 
usual order for an account & foreclosure. Defts. 
objected to the direction for foreclosure, & pltés. 
assenting, the order was drawn up for an account 
only, & was passed & entered in that form. When 
the parties came before the chief clerk to proceed 
with the account he objected to the order as not 
being the one he had pronounced, & refused to 
proceed with the account. Subsequently the 
registrar, at the instance of the chief clerk, without 
any motion or summons, altered the order by 
adding the usual directions for foreclosure. Defts. 
moved to strike out the additions. The judge 
declined to do so, as he considered that the parties 
were not at liberty to have an order drawn up, 
different from the order pronounced, without 
applying to the ct. for the purpose; but, being 
of opinion that the addition had been irregularly 
made, he stayed proceedings under the existing 
order, giving pltfs. liberty to apply for a fresh order 
for accounts & foreclosure. Defts. appealed :— 
Held: assuming the order as passed & entered to 
contain an error arising from an accidental slip 
or omission, an alteration made in it without any 
motion or summons for the purpose was irregular, 
& must be discharged, & pltfs. must pay the 
costs, as they ought to have applied to the judge 
when the chief clerk refused to proceed with 
the accounts. Qu.: whether a foreclosure order 
can be made under R. S. C., Ord. 15, r. 1, as in 
Smith v. Davies, No. 2998, ante.—BLAKE v. HARVEY 
en iN Ch. D. 827; 58 L. T. 641; 33 W. R. 


Annotations :-—Refd. Bissett v. Jones (1886), 32 Ch. D. 635; 
Salt v. Edgar (1886), 54 L. T. 374; Horton v. Bosson 
(1899), 80 L. T. 435. Mentd. Re Swire, Mellor v. Swire 
(1885), 30 Ch. D. 239. 
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k. General rule.}—When the court 
is asked to foreclose the rights of the 
mtgors. the parties cannot avoid an 
inquiry into the amount due for 

rincipal & interest, even if that 
nvolves the exaniination of an ante- 
cedent transaction out of which the 
mtge. arose & to which it is collateral ; 
nor is the ct. bound by the form of the 


mtge. or the agreement, or the ex- 
pressions used by the partics; 
the substance of the combined tranps- 
action that is important.—LASTER v. 
POUOHER, [1926] 2 D. L. Rt. 993; 58 
0O.L. R.5 : consent of a ae tn v. 7 ee 
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1, Whether ordered—Without consent 
of defendants.}—Where on a motion 
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3000. —— ——-.|—A writ was indorsed with a 
claim for an account of principal, interest, & costs 
on a mtge., security, & for foreclosure or sale, & 
also with a claim for a specific sum for principal 
& interest due under a covenant in the mtge. 
deed. Deft. did not appear, & no statement of 
claim was delivered. Pltf. moved, under R.S. C., 
Ord. 13, r. 3, for liberty to forthwith sign final 
judgment for the amount indorsed on the writ, 
& under R. S. C., Ord. 15, for the usual foreclosure 
judgment nisi :—Held: under R. 8. C., Ord. 13, 
r. 3, pltf. was entitled to sign judgment for the 
liquidated demand notwithstanding that the writ 
was also indorsed with a claim for an account & 
foreclosure, but he was not entitled under R. S. C., 
Ord. 15, to a foreclosure judgment.—BISSETT v. 
JONES (1886), 32 Ch. D. 635; 55 L. J. Ch. 648; 54 
L. T. 603; 34 W. R. 591. 


Annotations :—Distd. Imbert-Terry v. Carver (1887), 34 
Ch. D. 506. Consd. Horton v. Bosson (1899), 80 L. T. 435 


3001. --—.|—DyoTr v. NEVILE, [1887] 
W.N. 35, C. A. 
Annotation :—Folld. Horton v. Bosson (1899), 80 L. T. 435. 

8002. -—-— -]—The ct. has jurisdiction to 
make an order for foreclosure in chambers on a 
summons under R. S. C., Ord. 15.—HoORTON v. 
Bosson (1899), 80 L. T. 435; 43 Sol. Jo. 379, C. A. 
Annotation :—Mentd. Pepperell v. Hird, [1902] 1 Ch. 477. 








(c) Possession. 

See R. S. C., Ord. 18, r. 2. 

3003. Jurisdiction of court to order—Possession 
not claimed by writ or summons.|—-Under R. S. C., 
Ord. 18, r. 2, the ct. has jurisdiction in a fore- 
closure action to order delivery of possession where 

ossession is asked, not against a third party, 

ut against the mtgor., notwithstanding that 
pltf. has not asked for possession either in the 
writ or statement of claim.—SaLT v. EDGAR 
(1886), 54 L. T. 374; 2 T. L. R. 396. 


Annotations :-—Folld. Best v. Applegate (1887), 37 Ch. D. 
42; Koith v. Day (1888), 39 Ch. D. 452. 


8004. Defendant not appearing.|— 
Upon a motion by mtgees. for judgment for fore- 
closure absolute, & possession of the property, to 
which the mtgor. did not appear, & the mtgees. 
had received rents since the date of the certifi- 
cate, the ct. enlarged the time for redemption 
by one month, & directed pltfs. to file & deliver 
to the registrar an affidavit showing what would 
be the balance due to them up to that date for 
principal, interest, & costs, & ordered that, if 
the amount should not be paid, deft. should be 
absolutely foreclosed, & pltfis. should have posses- 
sion of the property.—LAcon v. TYRRELL (1887), 
22L.J.N.C.51; 56 1L. T. 483. 

Annotation :—Folld. Best v. Applegate (1887), 37 Ch. D. 42. 


3005. .]|—After an order absolute for 
foreclosure made on an originating summons the 
ct. will grant an order for possession, although 
possession was not asked for by the summons ; 
& will also, on motion, grant an injunction to 
restrain removal of chattels comprised in the 
security, & an order for restitution of chattels 
wrongfully removed.—MANCHESTER & LIVERPOOL 
BANK v. PARKINSON (1889), 60 L. T. 258. 














for speedy judgment in an action for 
foreclosure it was shown that the mtge. 
debt was in excess of the value of the 
land, immediate possession & fore- 
closure were ordered witbout the 


it is 


MON, 9 C. L. T. Occ. N. 40 

m. ---— No opposition to motion.) 
—P]tfs. foreclosed a mortgage made to 
them, &, hav purchased at the sale 
held under the foreclosure order, 
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3006. On ex parte application—After 
order absolute.]—Pitf. in a foresiganie action com- 
menced by originating summons, which did not 
ask for delivery of possession, moved cz p., after 
an order for foreclosure absolute, for delivery of 
possession. Deft. had not appeared :—Held : the 
oh paths cate bs a the order.— JENKINS 

: : . 7. P ms 

37 Sol. Jo. 509 ; ec ee ee in 
3007. On application to make 

order absolute.|.—Where a summons for fore- 

closure does not ask for delivery of possession, the 
subsequent order for foreclosure absolute & 

delivery of possession will not be made ex p.— 

LE Bas v. GRANT (1895), 64 L. J. Ch. 368. 

3008. Order not including delivery of possession 
—Order for possession made on Subsequent ap- 
plication.]—A summons for foreclosure asked for 
delivery of possession in the event of foreclosure. 
The usual foreclosure order was made without 
any direction as to delivery of possession. Default 
in payment having been made, the order for fore- 
closure was made absolute. Pltf. then moved in 
the action for an order on deft. to deliver up pos- 
session of the mtged. property :—Held: such 
an order ought to be made, & pltf. ought not to 
be put to bring a new action for the purpose of 
recovering possession.—KEITH v. Day (1888), 39 
Ch. D. 452; 58 L. J. Ch. 118; 60 L. IT. 1263; 37 
W. R. 242, C. A. 

-Innotations :—Apld. Manchoster & Liverpool Bank v. 
Parkinson (1889), 60 L. T, 258; Jenkins v. Ridgley (1893), 
41 W. BR. 585. 

3009. Mortgage of copyholds—Order for eject- 
ment after decree.|—Before admittance, a mtgee., 
[of copyholds] may bring a bill of foreclosure, & 
after a decree, an ejectment for the possession of 
the premises.—SuTTon v. STONE (1740), 2 Atk. 
Bee ee KE. eet 

nnotations :—Refd. Pryce v. 93), ‘ . R87. 
Mentd. Williams a Williams Bid, as acre ettd se 





eee 





(da) Payment on Personal Covenant. 

Sec KR. 8. C., Ord. 3, r. 63; Ord. 14, r. 1 (a). 

3010. Claim specially indorsed—With claim for 
foreclosure —— Right to summary judgment.) — 
Where the writ in an action for foreclosure was also 
specially indorsed under R. S. C., Ord. 3, r. 6, 
with a claim for the amount due on the covenant 
to pay in the mtge. deed, an application to enter 
judgment against the mtgor. under R. S. C., 
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Ord. 14, r. 1 (a), for the amount claimed, before 
the action was heard, was refused.— HILL v. SIDE- 
BOTTOM (1882), 47 L. T. 224. 

Annotations :—Folld. Imbert-‘Terry v. Carver (1887), 34 
Ch. D. 506. Refd. Clarke v. Berger (1899), 36 W. R. 809. 
3011. —--— -—-— -——.]—A writ which claims 

foreclosure or sale & a receiver, besides payment 

of the debt & interest, is not specially indorsed so 
as to entitle ra to summary judgment on the 

claim for debt & interest.—IMBERT-TERRY v. 

CARVER (1887), 34 Ch. D. 506; 56 L. J. Ch. 716; 

56 L. T. 91; 35 W. R. 328. 

Annotation :—Refd. Clarko v. Berger (1899), 36 W. R. 809. 
3012. —— ~—--— Defendant not appearing. | 

—BISSETT v. JONES, No. 3000, ante. 

3013. Must be claimed by writ.|—Where no 
appearance has been entered by deft. in an action, 
pltf. cannot, by his statement of claim, enlarge 
the scope of the claim indorsed on his writ. 
Where, therefore, a deft. did not enter an appear- 
ance to the writ issued in a foreclosure action, & 
the writ was not indorsed for payment, the ct. 
held that pltf. was only entitled to the usual 
order for foreclosure, although, on his statement 
of claim, he was also entitled to an order for 
payment against decft.—LAaw v. Purity (No. 2) 
(1887), 56 1. 'T. 522; 35 W. Rh. 450. 

Right to pursue remedies concurrently.|—Sce 
Sect. 1, ante. 





G. Pleading. 
(a) Statement of Clan. 

3014. What must be alleged—Not matters part 
of defence.]—-In 1848 deft. executed a mtge. to 
pltf. Under a commission of lunacy, issued against 
the mitgor. in 1852, he was found upon inquisi- 
tion to have been of unsound mind since 1825. 
The mtgee. filed his claim of foreclosure against 
the mtgor. & his committee, but did not state 
the date of the inquisition taken on the finding 
of the jury. He proved the execution of the 
mtge. deed in the usual way. Defts. did not 
cross examine the attesting witnesses to the deed, 
but produced evidence to show that the mtgor. 
was actually insane at the date of the execution 
of the deed :—Held: the suit was properly com- 
menced by claim, & it was not defective in not 
stating matter which was properly part of the 
defence of deft.—JacoBs v. RICHARDS, JACOBS Vv. 
PORTER (1854), 18 Beav. 300; 23 L. J. Ch. 557 ; 


applied under Ord. 48, r. 1, for an order 
for possession :—Held: pltfs. were 
entitled to the order applicd for, 
but, no one having appeared to oppose 
the motion, witbout costs.— LASTEKN 
CANADA SAVINGS & LOAN Co. v. 
roy easel (1892), 26 N. S. R. 523.— 
n. Whether action bars claim — 
To immediate possession.}—Where a 
mtgve. elects to proceed by way of an 
action under Land Titles Act, 1920 
(c. 27), 8. 107, for foreclosure of a mtge. 
the mtge. contains a covenant 
entitling him to possession on default 
& notice of intention to take possession 
he may give the notice &, on the 
mtgor.’s non-compliance therewith, 
apply, in the action, for an order for 
immediate possession; but the bring- 
ing of the action under said sect. 107 
bars him from pursuing under sect. 108 
his claim for immediate possession.— 
McCusKER v. YOVICKIN & HILLCREST 
Ackgss, LTD., [1925] 3 D. L. R. 893; 
[1925] 2 W. W. lt. 625.—CAN. 


PART XIII. so By SUB-SECT. 5.— 


o. Consolidation with foreclosure ac- 
tion — Whether allowed.)— Ord. 18, r. 
2, of our Judicature Rules is similar 


to lt. 8S. C., Ord. 17, r. 2, of the English 
Rules for 1875, under which it has been 
decided that a claim on a covenant in a 
mtge. can be juined with an action of 
foreclosurce.—THOMBON v. PirTs (1893), 
26 N. Ss. h. (14 h. & G.) 108.— CAN. 


PART XIII. ay 8 SUB-SECT. 5.— 
- (a). 

p. What muat be alleged — Whether 
possession.J—~On an application for a 
final order for the sale of mtged. 
a ai a it is not sufficient for pltf. 
n his affidavit of non-payment to 
swear merely that he has not been in 
possession or in receipt of rents & 
profits ; he must also negative 
possession & the ipt of rents & 
wrofits by any one on his behalf{.— 
“ORD v. JONKS, 1 Ch. Ch. 291.— CAN. 

q. In whom legal estate 
vested.}—In a suit for foreclosure of a 
mtge. in fee, after the death of the 
mtgee., the bill must show in whom 
the legal estate is vested. Alleging 
that pltf. is exor. & trustee of the nitgee. 
is not sufficient.—WiuuINs v. FLOYD 
(1867), 12 N. B. Rh. (1 Han.) 229.-- 


CAN. 

3 Interest of parties.}—A_ Dill 
for foreclosure of a mtge. against three 
defts. stated that one of them was 





mtgor., & that tho others claimed a 
Hen on the property ; but omitted to 
stato what interest they had, or any- 
thing to show that they were necessary 
parties; a decree of foreclosure was 
rofused.—CHIPMAN % TUCK (1868), 
N. LB. Dig. 649.—CAN. 


t. Mortygagee'’s pretended sale.] 
—SPAIN Vv. WaTr (1869), 16 Gr. 260. 
—CAN. 


Whether of 
situation of mortgaged land. )}-—W1GGIN8 
. HENDRICKS (1872), 1 Pug. 152.— 





description 


annie 
&. 





b. Abandonment of land by 
defendant.}—Abandonment by _ deft. 
of the land in question must be alleged 
in statement of claim, otherwise pitf. is 
not entitled to Judgment in an unde- 
fended action for foreclosure of an 
agreement of sale.—ARMSTRONG v. 
oan (1914), 24 Man. L. HR. 782.— 


Cc. Fact that mortgage was 
taken—By way of additional security. }— 
In an action by a bank upon a mtge. 
upon real estate it is not necessary 
to allege in the statement of claim facts 
showing that the mtge. was taken by 
way of additional security to a pre- 
existent debt.—CANADIAN BANK OF 


peer 
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23 L. T. O. S. 44; 18 Jur. 527; 2 W. R. 174; 
ae R. 118; on appeal, 5 De G. M. & G. 55, 


Annotations :—Mentd. Campbell v. Hooper (1855), 3 Sm. & 
G. 153 ; Wood v. Dwarrir (1856), 11 Exch. 493. 


3015. Covenant for payment.|—In a fore- 
closure action, where a mtgee. applies, on motion 
for judgment, not only for foreclosure but also 
for a personal order for payment of the mtge. 
debt & interest against a mtgor. who has made 
default in entering appearance & in delivering a 
defence, the statement of claim ought, however 
shortly, to contain an express statement of the 
covenant upon which the poeons order for pay- 
ment is claimed.— Law v. PHILBy (1887), 56 L. T. 
230; 35 W. R. 401; subsequent proceedings, 56 
L. T. 522. 

3016. --—- ———.]—-WETHERED v. Cox, [1888] 
W.N. 165. 





(ob) Defence. 

See R. 8S. C., Ord. 19, r. 17. 

3017. Irrelevant matter—Matter injurious to 
plaintiff’s character.|—In a foreclosure suit, where 
for the alleged purpose of showing that the suit 
had been instituted through a vindictive motive, 
deft. introduced into his answer matter injurious 
to the pltf.’s character, & which had previously 
been made the subject. of a public document. 
The ct., on exceptions for scandal, ordered such 
matter to be expunged as irrelevant to the question 
at issue-——EDMUNDS v. BROUGHAM (LORD) (1866), 
13 L. T. 790; 12 Jur. N.S. 156. 

3018. Admissions—Discretion of court to make 
order.|—An action having been commenced in 
Nov. 1876, to enforce an equitable mtge. with 
written memorandum dated in Feb. 1876, deft. 
admitted the mtge., but alleged, by way of defence, 
that it was part of the agreement that pltf. should 
not require a legal mtge., nor any payment of 
principal or interest for a year from the time of 
the advance. Pltf. moved for the ordinary fore- 
closure decree on the admissions in the pleadings ; 
& the motion was refused :—Held: the Vice- 
Chancellor had a discretion as to whether a case 
was & proper one for making an order on motion 


COMMERCE v 
W. 1. RR. 78 


: Amount of advance.j—In 
an action for foreclosure pltf. must 


PERKINS (1915), 33 
CAN. 











did not require the delivery of a state- 
ment of claim :—Held: 
appearance a statement of claim was 
unnecessary.—PEEL v. WHITE (1885), 


MorTGAGE. 


under R. S. C., 1875, Ord. 40, r. 11; & the Ot. of 

irs ought not to interfere with the exercise 

of that discretion.—M2ELLOR v. SIDEBOTTOM (1877), 

5 Ch. D. 342; 46 L. J. Ch. 308; 387 L. T.73 25 

W. R. 401, C. A. 

3019. ——— What constitutes.|—In a foreclosure 
action the statement of claim stated an original 
mtge. deed, a deed of assignment, & that a sum 
remained due on the security. The statement 
of defence stated that defts. did not admit the 
correctness of these statements, & required prea 
thereof. Pltf. moved for judgment on admis- 
sions in pleadings :—Held: pltf.’s case on these 
pleadings must be taken to be admitted, but 
leave to amend was given.—RUTTER v. TREGENT 
(1879), 12 Ch. D. 758; 48 L. J. Ch. 701; 41 L. T. 
16; 27 W. R. 902. 

Annotations :-—Apld. Lumsden v. Winter (1882), 30 W. R. 
751. Refd. Graves v. Terry (1882), 51 L. J. Q. B. 464. 
8020. .|—The statement of claim in 

a foreclosure action set out the Pol ade & effect 

of several mtge. deeds, & alleged that they were 

duly executed. The statement of defence craved 
leave to refer to the deeds, when produced, &, 
save as by such deeds, when produced, should 
appear, did not admit that the same were of or 
to the purport or effect in the statement of claim 
mentioned. Upon motion for judgment on ad- 
missions in the pleadings, the deeds being pro- 
duced in ct.:—Held: there was a_ sufficient 
admission of the execution of the deeds, & as it 
appeared, on their being produced in ct., that they 
were of the dates & made between the parties 
mentioned in the statement of claim, pltfs. were 
entitled to judgment.—BaRNAaRD v. WIELAND 

(1882), 30 W. R. 947. 

3021. ——— Defence delivered out of time— 
Judgment on admissions.]|—A defence delivered 
after the expiration of the time limited Se 
rules cannot be treated as a nullity. ere, 
therefore, the ct. treating such a defence as a 
nullity, had upon a motion for judgment in default 
of delivering a defence, given a judgment for 
foreclosure, the Ct. of Appeal held the judgment 
improperly given. But as the defence sub- 
stantially admitted pltf.’s claim the Ct. of Appeal 
under order RK. S. é. Ord. 58, r. 4, ordered the 
notice of motion to be amended, &, the notice 








out.—WILLIAMS v. MorsE, 20 C. L. T. 
418.—CAN. 

m. No time for payment in mortgage 
—Plea that principal sum be payabic 


after such 


establish the amount of his advance.— 11 P. R. 177.—CAN. —Within ten years.)}—HIGGINS v. 
SINGER v. GOLDHAR, [1924] 2 D. L. R. h. -}—In a mtgeo. action McLAcHLAN, R. I. D. 441.—CAN. 
141; 55 0. L. R. 267.—CAN. for payment, foreclosure, etc., deft. n. Necessity for specifically plead- 


e. Contents of indoracment.]— Tho 
indorsement on an office copy of 
the bill must specify distinctly which 
pet ee gp tloea ieee Psage! - 

Cc re.—DREWRY v. "NEAL 
Ch. Ch. 204.—CAN. : 


t. Whether amendment allowed.}— 
Pitf. indorsed his writ of summons & 
filed his statement of claim to recover 
pomoeon of tho land in dispute, as 

eing the assignee of a lease made by 
him to defts., who assigned to a third 
party, who assigned & surrendered to 
pltf. The defence was that the lease . 
was in effect a mtge., & fraud & want 
of consideration were alleged :—Held : 
pitf. could not amend his statement of : 
oe paar Yo nial — the land defence 
ee.——MCILHARGRY v, MCGINNIS 
(1882), 9 P. R. 157.—-CAN. 

g. Necessity for—After appearance 
of defendant.}—In an action for fore- 
closure deft, entored an appearance 
under QO. J. Act, r. 68, } 

efence to one item in the particulars 
indorsed on the writ of summons. 
The appearance did not state that deft. 


added : 


sale—Whether ta 
Jor foreclosure & 
eae {1924] 1 


same lands, which 


& unpaid. 


entered an appearance in which she 
stated that she did not require the 
delivery of a statement of claim, & 
‘“‘ Take notice that deft. dis- 
putes the amount claimed by pltf. ’’ :-— 
field: the record was then complete, 
& a statement of claim was unnecessary 
& irregular.—MAHONEY v. HORKINS CAN 
(1891), 14 P. R. 117.—CAN. 

k. Plaintiff’s claim for deficiency on 
mount 


sale. ’ 
D. L. R. 592; 56 
S. R. 515.—CAN 
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l. When struck out.J}—To an 
action brought by a first mtgee 
foreclosure, defts., purchasers of the 
eguity of redemption 
after the making of pi 
mtgor. made a second mtge. of the 
was stil] outstanding 
ltf. applied to strike out 
the defence, under Ord. 25, r. 
Held: the defence should 


ing defence.}—Deft., in a foreclosure 
suit, cannot defeat a motion for a 
receivor by a general affidavit that ho 
has a good defence to the suit ; he must 
specify the defence distinctly to enable 
pitf. to meet it, & the ct. to judge of it. 
-—AIKINS Uv. BLAIN (1867), 13 Gr. 646.— 


0. ———.]}—LOUGHEED v. HAMILTON 
(1907), 7 Ww. L. R. 204.—CAN. 

p. Plea of payment to unauthorised 

arty.] —- CAMERON vv. MCDONALD 
{1900), 33 N. S. R. 469.—CAN. 

q. Purchase of land at tax sale.}— 
Hisior v. Joss (1901), 22 C. L. T. 144; 
3 dQ. Le R. 281.—CAN. 

vr. Technical points of law—Whether 
amendment permitied.}—In a foreclosure 
action the only defence was by W., a 
second mtgee. & it consisted solely of 
technical poe of law, which were 
heard & posed of by the judge :— 
Held: after the decision on the hea 
upon points of law, deft. W. would no 
be permit to amend the defence, 
inasmuch as, if 


to a claim 
}—DE WITT v 


. for 


pleaded that 
tf.’s mtge., the 


. £— 
be struck W. had any ground of 
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being treated as amended, gave jud t 
ltf. upon admissions in the deface Gat es 
OODFIN (1884), 25 Oh. D. 707; 53 L. J. Ch. 

me ‘ ee ae 490; 32 W. R. 393, C. A. 

etween co-defendants — 
counterclaim.|—See PRACTICE. ee ae 


H. Interlocutory Application. 


8022. Motion to expedite hearing—Setting down 
as short cause.|—A bill for a foreclosure cannot 
an oe as . short cause unless by consent.— 

H v. DAYMAN (1817 ; ; 
eae. ( ), 2 Madd. 147; 56 
Annotation :-—Folld, Lewin v. Moline (1838), 1 Beav. 99. 


_ 8028. .|—It is contrary to the prac- 
tice, to advance a foreclosure suit to be heard as 
: Seed ear: Pita ihe Senet ot deft.— 

. MOLINE : eav. 99; . J. Ch. 
96; 48 BB. R. 876. nee 

3024. ~—~—.]—Upon a motion to advance 
a foreclosure suit, notice of motion must be given 
to the opposite party.—POWELL v. CALLOWAY 
(1840), 11 Sim. 51; 9 L. J. Ch. 337; 4 Jur. 859; 
59 E.R. 792. 

3025. diate ak a decrec for foreclosure 
-has been made against defts., subsequently dis- 
covered to be infants, the ct. will not rechear the 
cause, nor expedite the foreclosure of their equity 
of redemption, but a supplemental suit must be 
filed, or another suit instituted —ScawENn v. 
NICHOLSON (1858), 22 L. J. Ch. 682; 21 L. T. 0.8. 
334; 17 Jur. 369. 

8026. Stay of proceedings—By mortgagee.|— 
A motion by deft. in a foreclosure suit for the 
ordinary decree under 9 Geo. 2, c. 20, s. 2, cannot 
be resisted by pltf. on the ground that. he has, 
pending the action, parted with the legal estate ; 
nor, if the action has been entered for trial, on the 
ground that he desires to stay proceedings, in 
order to take advantage of a transfer & right of 
consolidation arising since the entry for the trial. 
R. 8S. C., Ord. 33, r. 1, does not entitle a pltf. to 
dismiss his action after it has been entered for 
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trial—_-MATTHEWS v. ANTROBUS (1879), 49 L. J. 
Ch. 80. 


Annotation :—Folld. g 
68 Sole ia, soll Monteiro v. Cotterell & Minter (1924), 


3027. -}—Once an action is entered 
for trial pltf. cannot discontinue without either 
the written consent of the parties or the leave of 
the ct. & accordingly a notice of discontinuance 
under R. 8S. C., Ord. 26, r. 1, served by pltf. after 
the action had been entered for trial by defts. 
was held ineffective.-—-MONTEIRO v. COTTERELL & 
MINTER (1924), 68 Sol. Jo. 843. 








I. Service of Proceedings. 

3028. Substituted service of writ—Absconding 
mortgagor.|—Mtgor. deft. in a foreclosure action 
had absconded from his place of business in May, 
1879, & had gone to Australia. Leave was given 
to the equitable mtgee. to serve the writ upon the 
relations of the mtgor., the mtgee. undertaking 
to apply for a sale at the trial.—WoLVERHAMPTON 
& STAFFORDSHIRE BANKING Co. v. Bonp (1881), 
43 L. 'T. 7213 29 W. R. 599. 

——.|—Sce R. 8. C., Ord. 10. 

Service of writ out of jurisdiction.|—See B.S. C., 
Ord. 1], r. 1 (h). 

Service of decree.|—See Sub-sect. 5, K., post. 

8029. Indorsement of service—Omission of day 
of service.|—Foat v. BAssEet, [1888] W. N. 255. 


J. Evidence. 
a generally, EVIDENCE, Vol. XXII., pp. 19 
et seq. 

3030. Where payment not in issue—Necessity 
to prove mortgage.|—On a bill by a mtgee., where 
the payment to the mtgor. of the money secured 
by the mtge. deed, is not put in issue by the 
answer, the mtgee. need only prove her mtge. 
deed, & is not obliged to prove also the payment 
of the consideration.—MINoT v. Haton (1826), 4 
L. J. O. S. Ch. 134. 

3081. Entries in book of deceased attorney—Of 
mortgagor—To prove payment.]—CLARK v. WIL- 
MOT, No. 2970, ante. 





defonce upon the merits, it should have 


(1877), 7 P. lt. 125.—CAN, 


be served upon a mtgor. against whom 
the bill has been taken gyro confesso, 


been pleaded with the points of law.-— 
Rircuin v. PyKE (1904), 40 N.S. ht. 
476.—CAN. 

t. No consideration given for morl- 
gage.) — CANADIAN BANK OF OOM- 
MEROE ¥. HARVEY (1915), 33 W. L. &. 
35 2 9 Ww. W. R. 638.—CAN. 
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a. Injunction — Continuance  of.]— 
Where in a foreclosure suit an interim 
injunction has been granted to restrain 
cutting timber, the registrar has no 
power to grant a decree on precipe, 
with a provision fur continuing the 
injunction.-KING  v. FREEMAN, 1 
Ch. Ch. 350.—CAN. 

b. —-~ On what terms granied — 
Payment of interest on outstanding 
bonds.J—-Woop v. HARE (circa 1878), 
R. E. D. 201.—CAN. 

0. esau ke to change relief -— 
From sale to foreclosure.}—MCCOLLUM 
v. CASTON (1901), 21 C. L. T. 189, 235 ; 
10. L. R. 240.—CAN. 
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d. Substituted service — Advertise- 
ment.}—The ct. will permit a service 
of a bill by publication upon a deft. in 
a foreclosure suit, who has left the 
jurisdiction, though deft. sought to be 
advertised is merely an incumbrancer 
by virtue of a subsequent mtge.— 
Pease v. REESOR, 1 Ch. Ch. 280.— 


e. —— ——.]}—ROBLIN v. GREELY 


f. ——.J—SEaTuy v. MCILROY (1867), 
2 Ch. Ch. 93.—CAN. 


g. On inspection of tnsolvent’s 
estutc. |— Whore a bill had been filed for 
foreclosure, & deft., the official assignee 
of the mtgor., absconded before the 
bill was served, an order was granted 
allowing substitutional service on one 
of the two inspectors of insolvent’s 
estate.—LONDON & CANADIAN LOAN 
& AGENCY Co. v. THOMPSON (1879), 8 
P. R. 91.—CAN. 

h. Notice—— Of final  order.J—A 
motion for a final order is un ex p. 
proceeding; it is unnecessary to serve 
notico thereof even on infant owners of 
the equity of redemption who have 
answered.—HENDERSON v. COWAN, 1 
Ch. Ch. 297.—CAN. 

k. ——~— Of motion.}—In case of a 
motion to dispense with payment of 
the purchase-money into ct. & for a 
vesting order, in favour of 4 purchaser 
under a decree, who is also one of 
pltfs., notice must be served on the 
mtgor. where he has appeared by 
solicitor.—MOMASTER v. KEMPSHALL, 
1 Ch. Ch, 329.—CAN. 

lL -—— -———.}—It is unnecessary 
to present a petition for foreclosure 
after abortive sale; it is sufficient to 
serve a notice of motion on the mtgor. 
at v. Dory (1862), 1 Ch. Ch. 207. 


m. Proceedings in master’s office.J— 
As a general rule, notice of the pro- 
ceedings in the master’s office should 





whenever pltf. proves a cluim in addition 
to that alleged in the bill.—MvcCormMick 
oe ROS (1874), 6 P. R. 208.— 


_n. Neccasity for order allowing ser- 
wice.}—An action for foreclosure of a 
intge. ix governed by O. J. Act, r. 78, 
é& no order allowing service is necessary 
& on default of appearance judgment 
may be entered on pracipe according 
to the former practice in Serer aa 
CHAMBERLAIN V. ARMSTRONG (1882), 2 
P. R. 212.—CAN. 

o. Contents of affidavit of service. }—~ 
It is not sufficient in an affidavit of 
service of summons in a foreclosure 
suit to state that deft. was served with 
a true copy, without stating that it 
was indorsed with a true copy of the 
indorsement on the summons.—JAcK- 
SON v. HUMPHREY (1896), 1 N. B. Hq. 
Rep. 341.—CAN. 

p. Copy of summons—~Whiether served 
on prior incumbrancers.}--UNION TRUST 
eee DuPLaT (1908), 7 W. L. R. 459. 

q. Service of notice on guardian— 
Sufficiency of.J— GORDHAN Das vv. 
MUSSMMAT RUKMAN, RTC. (1919), 
I. L. R. 1 Lah, 292.—iIND. 
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r. Onus of proof of release of 
mortgage—On defendant.}—-MURRAY vv. 
eps (circa 1880), R. EB. D. 
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3032. Competency of bankrupt mortgagor as 
witness—-To prove notice to mortgagee—Of prior 
incumbrance.}|—CLARK v. WILMOT, No. 2970, ante. 

3083. Action by first mortgagee against mort- 
gagor & second mortgagee—Necessity to prove 
second mortgage.|—On a bill by first mtgee. 
against mtgor. & second mtgee., pltf. should prove 
the second mtge., otherwise he can only take an 
inquiry at the first hearing.—GUARDNER v. 
BoucHER (1850), 138 Beav. 68; 51 E. R. 26. 

3034. Defendant out of jurisdiction—Evidence 











by affidavit.|—Luoyp v. (1850), 15 L. T. O. 8. 
246; 14 Jur. 568. 
3035. -]—GARDINER v. HARDY, [1876] 








W.N. 1533; 2 Char. Pr. Cas. 231. 

30386. Defendant appearing to writ—Not appear- 
ing at trial—Necessity for affidavit of service.|— 
BairpD v. East RIDING CLus & RACE COURSE Co., 
[1891] W. N. 144. 


ik. The Decree. 


8037. How application made—--By motion—Some 
parties infants.|—-Order made, on motion in a fore- 
closure suit, to the same effect as a decree, although 
the order could not be made under 7 Geo. 2, c. 20, 
owing to some of the parties interested in the 
equity of redemption being infants, & consequently 
incapable of admitting pltf.’s title—GRANE v. 
MITCHELL (1840), 10 Sim. 484; 9 L. J. Ch. 171; 
59 EB. R. 703. 

Annotation :—Consd, Taylor ». Coates (1843), 3 Hare, 263. 

3038. - By summons—Facts not in dispute.] 
—There is no jurisdiction to give judgment for 
foreclosure upon summons, although the facts are 
not in dispute.—LLoyp v. Luoyp (Davip) & Co., 
Lrp. (1878), 26 W. R. 572. 

8039. Against whom made—Some defendants 
out of jurisdiction.}—-Mtgor. devised a mtged. 
estate, in trust for sale, & to divide the produce 
amongst his nine children: two of the children 
were living out of the jurisdiction, & on a bill for 
foreclosure, a decree was made against the other 
pas Ca v. NICHOLSON (1836), 5 

a vd. Ch. 200. 





Le enataieatiamad 


MORTGAGE. 


3040. Service of decree—On parties out of juris- 
diction.|—In a foreclosure suit, by a mtgee. who 
had been in possession twelve years, against 
several defts., trustees & beneficiaries under the 
will of the original mtgor., some of whom were 
out of the jurisdiction in America, the bill having 
been ordered to be taken pro confesso against 
defts. out of the jurisdiction, & at the hearing 
none of defts. appearing, service of copy of the 
decree upon defts. out of the jurisdiction was per- 
mitted to be made by advertisement in two 
London, & one American, newspapers.— HYDE v. 
LARGE (1874), L. R. 19 Eq. 48; 23 W. R. 22. 


L. Proceedings after Decree. 


3041. Addition of parties—Subsequent incum- 
brancer discovered after decree for foreclosure.]— 
Decree for foreclosure upon an original claim on 
further directions, & on the hearing of a supple- 
mental claim, where the existence of an incum- 
brance subsequent to that of plaintiff was found 
by the master, & the subsequent incumbrancer 
was brought before the ct. by the supplemental 
claim.—ROBINSON v. TURNER (1852), 9 Hare, 
488; 68 E. R. 603. 





3042. Subsequent incumbrance discovered 
after order for sale.) — GWATKIN v. DOWLING, 
[1887] W. N. 208. 

3043. —— Plaintiff trustees—Change of trustees 


after foreclosure absolute—Mortgagor wishing to 
re-open foreclosure.]——In a foreclosure action 
brought by the public officer & estate trustees of 
an insurance society a final order for foreclosure 
absolute was made on Dec. 3, 1907. Two of the 
trustecs died after that date. New trustees had 
been appointed in their places & the mtged. 
estates vested in them. W., one of defts., being 
desirous of making an application to open the 
foreclosure, presented a petition of course for an 
order of revivor, & an order was made in chambers 
that the action should for the future be carried 
on between W. as pltf. & the surviving defts. & 
the new trustees as defts. On motion to dis- 
charge this order :—Held: there could not be a 
revivor under the modern practice, & the right 
course would have been for W. to apply to the 
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Ais Sous of decrce.] = ELLIOTT v. 
CLLIWELL, KHAN v, YKS P 
1 Ch. Ch. 6.—CAN. Coney 


a. Proof of service—When dis- 
pensed with.)— Where there was no 
evidence to show that infants had been 
served with a decree of foreclosure, 
reserving to them a day to show cause 
on attaining thoir majority, but it was 
shown that they had been served with 
notice of proceedings under Quieting 
aTtles ac peoot vila of un decreo 

as dispensed with—He GILCHRIST 
(1879), 8 P. R. 472.—CAN. 

b. Amendment—Whether granted ex 
(eel an application ex p. for 
eave to amend after the decree b 
correcting the description of the mtged. 
premises :—Held: the application 
could not be granted ex ».—BANK OF 
MONTHEAL v. PowrR, 2 Ch. Ch. 47.— 





‘7—— 


Inquiry as to priorities.}— 
Nes v. MARCH (1852), 3 Gr. 163.— 


a. Whether necessity for judge's 
direction—For registrar to draw up 
decree.}—-The fact that a married 
woman is deft. to a foreclosure suit 
(the time fur her separate answer 
eying Sars ee rae Lear it 
O apply to a ju for a 

reageperoe vo Ue registrar oe up 
precipe, as the registrar 

has power to do so without any 


direction.—MACFIE  v. 
1 Ch. Ch. 259.—CAN. 

e. Decree for summary rcference to 
master — When — Necessity for 
proving execution of conveyance.J— 
CREELMAN 0. CLEFFORD (1850), 2 Gr. 
213.—CAN. 

f. Effect of erroneous decree.] ~— A 
decree for foreclosure being erroneous, 
the ct. refused to pronounce a final 
decree on default of payment.— 
COMMERCIAL BANK v. GRAHAM (1850), 
4 Gr. 419.— CAN. 

g. Leave to file answer after decree 
—When granted. }—W. 


McDovuGaA.LL, 


ILLIAMS v. ATKIN- 
SON (1858), 1 Ch. Ch. 34.—CAN. 

h. Form of decree.J—~ Where a 
mtgor,. has executed several mtges., in 
one only of which his wife joined, the 
proper decree on a bil] for foreclosure 
against the widow & devisees of the 
mtgor., is one in the usual form 
against them all, with a declaration that 
upon payment of the mtge. executed 
by the widow, she shall, if she choose, 
be let into her dower.—THIBODO v. 
COLLAR (1850), I Gr. 147.—CAN. 

k. .J— PERKINS v. VANDERLIP 
(1865), 11 Gr. 488.— CAN. 

1 -}—Where there is a dispute 
as to the ownership of the equity 
of redemption, the decree should 
usually contain a direction to the master 
to inquire as to the ownership before 
a day is appointed for payment.— 
CaYLEY v. Hopason (1867), 13 Gr. 








433.—CAN. 

m, ——.]— NORTH OF SCOTLAND 
CANADIAN MORTGAGE Co. v. BEARD 
(1883), 9 P. R. 546.—CAN. 
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n. Addition of parties—LPurchaser or 
assignees.J—Where mtgors. had been 
foreclosed, & the mtgees. had subse- 
quently sold the property :—Held: 
the mtgors. could not, several years 
afterwards, move in the suit against 
the final order for irregularity, without 
having made the purchasers or their 
assigneos parties to the suit.— BOULTON 
v. DON DANFORTH ROAD Co., l 
Ch. Ch. 335.—CAN. 

o. —— Purchasers of wortion of 
mortgaged property.) —- RUMBLE Uv. 
MooRE (1859), 1 Ch. Ch. 59.—CAN. 

p. Registered owners.) — 
Srecurntry Loan & Trust Co. wv. 
aa (Alta.), [1919] 3 W. W. R. 346. 


q. Devisec— When entitled to com- 
mon order to revive.}—Where a sole 
pltf. in a foreclosure suit dies after 
decree, his devisee is entitled, on 
precipe, to the common order 
revive.—-GEDDES 0. ALLAN, 1 Ch. Ch. 
336.—CAN. 

yr. Affidavit showing circumstances 
of possession—When required—Three 
years’ delay since final order.}—Where 
more than three years had elapsed 
since the final order, the ct. required 
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trustees for their consent to the new trustees 
being added as pltfs., &, if they refused, to apply 
under R. 8. C., Ord. 17, r. 4, to have them added 
as defts.—PENNINGTON v. CAYLEY, [1912] 2 Ch. 
236; 81 L. J. Ch. 522; 107 L. T. 1163; 56 Sol. 
Jo. 550. 

8044. Rectification of register—Form of order— 
Foreclosure order not foreclosing instrument of 
charge.|—Form of order under Land Transfer Act, 
1875 (c. 87), 8. 95, rectifying the register in a case 
where a foreclosure order had foreclosed a mtge. 
by deed of registered land without foreclosing the 
eee eee aye of charge.—WEy- 

v. DAVIS, Ch. 169; . J. Ch. 
585; 09 L, 1 33h Ebene 


Annotation :—Folld. London City & Mi Be 
Trustee Co. v. Cave, [1925] WN. ic a 


3045. —~-—.]|—LONDON City & MIDLAND 
EXECUTOR & ‘TRUSTEE Co., LTD. v. CAVE, {1925} 
W.N. 159. 





SUB-SEcT. 6.—THE ORDER. 
A. In General. 

3046. Form of order—Mortgage of reversionary 
interest in stock.|.—PoNTEN v. PacE (1816), 1 
Maddock’s Chancery Practice, 3rd ed. p. 664. 
Annotation :—Consd. Wayne v. Hanham (1851), 9 Hare, 62. 

3047, —— -]—SLADE v. Riaa, No. 2250, ante. 
_ 8048. ---—.]—Mtgee. of a reversionary 
interest in stock filing a bill to realise his security, 
is entitled to a decree for foreclosure in default 
of payment, that being the ordinary method 
whereby the ct. excludes the right of redemption ; 
& although he may, in some cases, be entitled to 
a decree for sale, there is no rule or practice of the 
ct. which compels him to submit to such a decree. 
—WAYNE v. HANHAM (1851), 9 Hare, 623; 20 
L. J. Ch. 580; 17 1. T. O. S. 151; 15 Jur. 506; 
68 EB. R. 415. 

3049. Mortgage of present interest in stock. ] 
—PIPER v. COKE (1832), 3 Seton’s Judgments & 
Orders, 7th ed. 1923. 














3050. Where position of mortgaged property 
not identified..—BROWN v. VERNON (1852), 1 
W. R. 104. 

3051. ——— Where mortgage debt payable by 


instalments.|—-GREENOUGH v. LITTLER, No. 2199, 
ante. 
B. Accounts and Inquiries. 
(a) In General. 


8052. Accounts taken separately—-Foreclosure & 
personal covenant.|—ROLLs v. ELLIS (1892), 37 
Sol. Jo. 66. 





an affidavit showing the circumstances G. 
of the possession since the final order, 
& that deft. had never relinquished 
possession.—IRVING v. MUNN (1861), 
] Ch. Ch, 240.—CAN. 

t. Amendment of bill—After decree 
& report — Whether allowed.) — After 
decree & report in a foreclosure suit, 
the ct. refused to amend a mistake 
in the description of the property in 
the bill—LaWRasON v. BUCKLEY 
(1869), 15 Gr. 585.—CAN. 

a. Ignorance of rights to equity of 
pedchigtiin_ Application for liberty to 
withdrew disclaimer—d amend answer.) 
Pasar v. MURDOCK (1841), Fl. & K. 

WW. ry 


pitf. asks for 


found due by 
paid 


ct pay ou 
PART XIII. SECT. 7, SUB-SECT.6.—A. Snr y 

b. Form of order—Mortgage of two 
lots of land subject to separate vendor’s 
i . —-EMPIRE CREAM SEPARATOR Co. 
v. Frier (1917), 45 N. B. R. 1; 36 


D. L. R. 356.—CAN. —DALLIMORE 0v. 


Where personal judgment 
asked for.}—In an action for fure- 
closure or sale under a mtge., where f{ 
there are no special circumstances & : 
ersonal judgment & 
establishes his right thereto, the order 
made should follow Rules of Court, 
App. Form 121.—Lonvo:;. & BRITISH 
NORTH AMERICA Co., LTD. v. HAIGH 
& INVESTMENT TRUSTEES Co., LTn., 
{1922] 1 W. W. R. 172; 62 D. lL. R. 
592 : 15 Sask. L. R. 71.—CAN. 

d. Payment out of court — Amount 
master.}—The purchase- 
money for lands sold under a mtge. was 
into ct. :—Held: 
must have notice of any application 
pitf. the amount found 
the master’s report.— 
SMITH v. KERR (1853), 3 Gr. 609.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (a). CAN 
e. When fresh accounts to be taken.) 
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3053. Chief clerk’s certificate—Irregularity as to 
date—Effect of waiver by defendant.]— (1) To 
facilitate the computation of interest in a fore- 
closure suit, the chief clerk's certificate was dated 
July 15, 1874, but was not signed by the chief 
clerk till July 31, 1874 :—Held: the certificate 
was irregular. 

(2) Deft. attended several appointments to 
settle the certificate between July 15 & 31 :— 
Held: as he must have known that July 15 was 
fixed as the date of the certificate, he had by his 
conduct waived the irregularity.—-BUCKERIDGE v. 
WHALLEY (1875), 23 W. RR. 224,L.C. & L. J. 

3054. Right of mortgagor to insist on—Insuffi- 
cient security—Form of order.|—-Mtgees. abstained 
from bringing in the accounts directed by a fore- 
closure judgment on the ground that needless 
expense would be occasioned thereby, the security 
being alleged to be already insufficient :—Held: 
there being no evidence before the ct. that the 
taking of the accounts would be a reckless pro- 
ceeding, the mtgors. were entitled to an order on 
the mtgees. to bring in the accounts, but that the 
order must be prefaced with a statement that it 
was insisted on by the mtgors., & be without 
prejudice to an application by the mtgees. to 
stay proceedings in case they should be able to 
prove the proceedings reckless.—TAYLOR  ». 
Mostyn (1883), 25 Ch. D. 48; 53 L. J. Ch. 893 
49 L. T. 483; 32 W. R. 256, C, A. 
atnnotations :-—Consd, Stovens v. Theatres, [1903] 1° Ch, 

857. Refd. Hop Exchange Assocn. v. Axsocn, of Land 

Financiers (1886), 55 L. T. 611. 

3055. Form of order—Must not prejudice trial— 
Application not to be treated as trial of action.}— 
When an order for preliminary accounts is obtained 
under R. S. C., 1875, Ord. 15, r. 1, after issuing 
the writ of summons in a foreclosure action, & 
after simple appearance to the writ by deft., the 
order should not prejudice the trial of any issues 
which might be raised by the pleadings subse- 
quently delivered by inserting as of common form 
the words ‘‘ & the judge not requiring any trial 
of this action other than this application.’’— 
GATTI v. WEBSTER (1879), 12 Ch. D. 771; 48 
L. J. Ch. 763; 41 L. T. 18; 27 W. Rh. 935. 

In debenture-holder’s action.|—Sce Com- 
PANIES, Vol. X., pp. 808, 809, Nos. 5140-5160. 

Admissibility in evidence of account books.|— 
See EVIDENCE, Vol. XXII., p. 362, Nos. 3689— 
3693. 

3056. Special circumstances affecting taking of 
account—-To be mentioned at trial.|-—(1) Any 
special matter affecting the state of the account 
as between mtgor. & mtgee. in a foreclosure action 





CoRPN. (1877), 3 V. L. KR. (Ky.) 203.— 
AUS. 





.}—Where, in a mtge. action, 
after the amount due under tho mtge. 
hus been fixed by the order nisi, a 
nant accepts @ payment on account 
t is not necossury, under the Alberta 
practice, to direct a new account to bo 
taken & fix a new date for payment 
where the amount of the claim as 
reduced can be easily calculated by 
deft.—- ALLAN © VAIR (Alta.) (1913), 
25 W. L. Rh. 203; 4 W. W. R. 1344; 
13 DD. L. RR. 194.—CAN, 


g- .J)—If after the certificate 
of amount due & order for sale made 
in a mtge. action & before the time for 
redemption rents are collected from 
the premises on the nae behalf, 
new accounts must be taken & a new 
date fixed fur redemption.— DUNFORD 
» LEICESTER, [1921] 2 W. W. R. 585.— 





the mtgor. 


ORIENTAL BANK h. Afidavil aa to value.}-—RAMSEY 
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(c) d&e (d), & C. (a).] 


should be brought forward at the trial & the judg- 
ment should direct the chief clerk to have regard 
to any such matter specifically. 

(2) The trustee in bkpcy. of a mtgor. having, 
after a foreclosure judgment directing the usual 
accounts & inquiries, claimed to be entitled to 
have the accounts taken on the footing that he 
was entitled to redeem on payment of the amount 
at which the mtgee. had valued his security in 
the bkpcy.:—Held: the trustee should have 
asked at the hearing for a special declaration, & 
in the absence of any such declaration the ques- 
tion could not be raised during the mechanical 
operation of taking an ordinary account.— 
SANGUINETTI v. STUCKEY’S BANKING Co. (No. 2), 
1896} 1 Ch. 502; 65 L. J. Ch. 840; 74 L. T. 
269; 44 W. R. 308; 40 Sol. Jo. 295. 


(6) Covenant Account. 

3057. Right to account of principal & interest.|— 
Where an old warrant of attorney had been given 
to secure a debt & interest, the sum for which 
judgment was to be confessed being for the amount 
of the debt only, the ct. granted a rule to enter 
up judgment for the debt, & so much for interest 
as the master should find to be due thereon.— 
CHALK v. WALTON (1843), 5 Man. & G. 573; 1 
Dew & L. 39; 6 Scott, N. R. 698; 184 EB. R. 

8058. -———- Unless amount proved or agreed at 
trial.|—FARRER v. Lacy, HARTLAND & Co., No. 
2200, ante. 

8059. Rate of interest—As provided by mort- 
gage.|—A. made a mtge. to B. for £1,769, payable 
by five equal payments, within the space of five 
years, with interest at 5 per cent. But the 
mtgor. covenanted, that if the money was not paid 
at those times, or within three months after, he 
would for every sum so unpaid, pay the mtgee. 
interest after the rate of 8 per cent. until actual 
payment. The money was not paid according 
to the terms of the deed, & therefore the mtgee. 
filed a billto foreclose. The ct. decreed an account 
of the principal money & interest, at 5 per cent. 
only. But on an appeal, this decree was reversed, 
& the mtgor. was ordered to be charged with 
interest, at 8 per cent. from the end of three 
months after each payment became due.—BuRTON 
v. SLATTERY (1725), 5 Bro. Parl. Cas. 233; 2 
E. R. 648, H. L. 

ie ——— ——.]—-LEE v. DUNSFORD, No. 3077, 

ost. 

3061. What costs included-——Costs in respect of 
covenant for payment only.]—Farrer v. Lacy, 
HARTLAND & Co., No. 2200, ante. 

3062. Right to Judgment for immediate payment 
——Where amounts proved or admitted at trial— 
Discretion of judge to give time.]|—FARRER v. 
Lacy, HartTLanp & Co., No. 2200, ante. 

06 J—Where pltf., in a foreclosure 
action makes a claim for personal payment of the 
principal, & that sum is admitted to be due at the 








MortTGAGE. 


trial, he is entitled, in the absence of special 
circumstances, to an order for immediate pay” 
ment.—INSTONE v. ELMSsLIB (1886), 54 L. T. 
730; 34 W. R. 592; 2T. L. R. 662. 

8064. ——— After amount certified—Discretion of 
judge to give time.|—-FARRER v. LAcY, HARTLAND 
& Oo., No. 2200, ante. 

3065. Failure of defendant to appear—Not 
where account only claimed.|—Deft. to a fore- 
closure action did not appear to the writ. Pltf. 
by his statement of claim alleged that a specified 
amount was due to him in respect of principal & 
interest, but asked that an account might be 
taken of what was due. On a motion by pltf. for 
judgment in default of pleading, deft. did not 
appear :—Held: as deft. had not appeared on 
the hearing of the motion, pltf. was, notwithstand- 
ing deft.’s omission to plead, not entitled to any 
relief which he had not asked by his statement 
of claim, &, consequently, he was not entitled to 
immediate judgment upon the deft.’s covenant 
for payment of the amount alleged to be due, 
but the judgment must be for payment of the 
amount found to be due upon taking the account 
in chambers.—FAITHFULL v. WOODLEY (1889), 43 
Ch. D. 287; 59 L. J. Ch. 304; 61 L. T. 808; 38 
W. R. 826. 

8066. Form of order—Mortgagee in possession.| 
—RO.Lus v. ELuis (1892), 37 Sol. Jo. 66. 

8067. — Where receiver appointed.|—-BARBER 
v. JECKELLS, [1893] W. N. 91. 

What arrears of interest recoverable.|—See 
LIMITATION OF AcTIONS, Vol. XXXII., pp. 422, 
482, Nos. 995-998, 1452. 








(c) Mortgage Account. 

3068. Right to order for account—Against infant 
devisees of mortgaged property.] — TAYLOR vw. 
CoaTEs, No. 2847, ante. 

8069. What must be taken into account—Rents 
& profits—Mortgagee in possession.|—-PENRHYN 
(LORD) v. HUGHES, No. 2689, anie. 

070. When receiver appointed.]— 
BARBER v. JECKELLS, [1893] W. N. 91. 

3071. ———.|— BLAIBERG v. GATTI 
(1896), 100 L. T. Jo. 441. 

Annotation :—Folld. Simmons v. Blandy, [1897] 1 Ch. 19. 

8072. .|—In a foreclosure action 
in which a receiver of rents & profits had been 
appointed :—Held: the judgment ought to direct 
that in taking the account pltf. should be charged 
with the amount, if anything, paid into ct. by the 
receiver, & such a sum as should be in the re- 
ceiver’s hands at the date of the certificate, & 
with such a sum, if any, as pltf. should submit to 
be charged with in respect of rents & profits to 
come into the receiver’s hands prior to the order 
for foreclosure absolute.—Srummons v. BLANDY, 
[1897] 1 Ch. 19; 66 L. J. Ch. 83; 75 L. T. 646; 
45 W. R. 296. 

38078. ——— ——— Receipt after master’s report— 
Necessity for new reference to master.|—-ALDEN v. 
Foster, No. 8270, post. 

8074. Costs—Not of unnecessary affidavit.) 





























v. MCDONALD (1 , see 7 — 
CAN. (1880), 8 P. R. 283 


k. Report of referee as to amount— | foreclosure p 


cretion of court to consider.}—On 
application for an order for fore- 
closure & sale the judge to whom the 
application is made has authority to 


open up the question of the correctness 


amount dua Wataucy s, Hates 
-—-WALLACE ¥v. HA . 
TON (1901), 34. N.S. Re 1-—CAN. princi 
1, Application for order.)}—The prac- | suit. 


tice of applying under M. R, 79 » for 


an order to proceed with the taking 
of accounts upon a judgment nisi in 


pp 
PAUISON v. HATHAWAY (B. C.), [1917] 
2 W. W. R. 760.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (b). 


80571. Right to account of principal 
¢& interest.}—Semble: the account of 
& interest in a foreclosure 
ted to be taken before the 
decree was drawn up, could not be 


taken after the death of the party 
ay, who had died before 
one.—GALBRAITH v. ARM- 


sapproved.— 
STRONG (circa 1858), 1 Ch. Ch. 33.— 
CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (c). 


m. Computation of 
Advance by loan society.}—ALLIANCE 


SOcrETY OF LONDON v. CHISHOLM (1881), 
R. E. D. 414.—CAN. 


amount due— 


n. What may be found due.}—On 


Part XIII.—Remeprmes or MortGacEs. 


— PERPETUAL INVESTMENT BUILDIN IETY 
GILLESPre, [1882] W. Ne 4.0 SOCIETY © 
8075. —— Amount received on covenant 
account.|—-GruNnpy v. GRICE (1877), 2 Seton’s 
Judgments & Orders, 4th ed. 1036. 
Annotation :—Refd. Hunter »v. Myatt (1884), 28 Ch. D. 181. 
8076. —— In a foreclosure action, 
where judgment, is taken against the mtgor. per- 
sonally upon his covenant to pay principal & 
interest, the proper form of decree is to order 
payment by him within one month, then to direct 
an account directing the chief clerk to have regard 
to the amount received by means of the personal 
judgment.— Hunter vy. Myarr (1884), 28 Ch. D. 
ree ; 54 L. J. Ch. 615; 52 L. T. 509; 33 W. R. 





—s 
e 





— .|—A mtgee. claimed payment 
or, In default, sale or foreclosure. J decent vac 
given for immediate payment of principal & 
interest proved to be due, &, in default, for fore- 
closure, the account being directed with interest 
at the rate provided by the mtge., pltf. bringing 
into account what, if anything, should be received 
under the judgment.—LEE v. DUNSFORD (1884), 
45 L. J. Ch. 108; 51 L. T. 590. 

Annotation :—Refd. Wethered ». Cox, [1888] W. N. 165. 





3078. ——-—.]— BARBER v. JECKELL 9; 
oo. ' v KELLS, [1893] 
3079. —_-— Special matter—Necessity for special 


direction to chief clerk.) — SANGUINETTI v. 
STUCKEY'S BANKING Co. (No. 2), No. 3056, ante. 
8080. Right of mortgagor to set-off.|—In taking 
the accounts between mtgor. & mtgee., whether 
in a foreclosure or in a redemption suit, the mtgor. 
is entitled to the benefit of set-off—Re Aara & 
MASTERMAN’S BANK, ANDERSON’S CASE (1866), 
L. KR. 8 Eq. 337; 36 L. J. Ch. 73; 15 W. R. 246. 


Annotation :—Refd. Mersey Steel & Iron Co. vv. ] 
(1882), 9 Q. B. D. 648. ” Berne ere 


(dq) Inquiries. 

8081. What inquiries will be directed—As to 
deterioration of mortgaged property—Wilful neglect 
of defendant.|—-PRETTYJOHN 1+. PykE (1809), 3 
Seton’s Judgments & Orders, 7th ed. 1888. 

3082. ——- As to priorities of incumbrancers.|— 
FOURNIER v. PAINE (1835), 9 Bli. N. S. 282; 5 
Hi. R. 1297; sub nom. TURNER v. DICKENSON, 3 
Cl. & Fin. 593, Li. I. 

3083. —-- -|—Semble: in a foreclosure 
suit against subsequent incumbrances, about the 
priority of whose incumbrances there is a doubt, 
it is necessary that the priorities should be settled 
by a preliminary reference to the master.— 
COLERIDGE v. COLLETON (1848), 11 L. T. O. 8. 
432. 

3084. -|—Upon a bill of foreclosure by 
first mtgee., there was a contest between the defts., 
the puisne mtgees., as to their respective priorities. 
The ct. held that it must, in the first instance, 











the account in foreclosure 
suits no more can be found due than 
the amount claimed by the indorse- 
ment on the copy of the bill served.— 
Boyp v. WILSON (1863), 1 Ch. Ch. 258. 
—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (d). 


are 





a tax sale & the 
closure suit. 


8082i. What inquiries will be directed 
— As to priorities of incumbrancers. }— 
On proceeding in the master’s office, 
upon a reference as to incumbrances in 
foreclosure cases, it is not necessary 





in the particular suits in which they 
filed.—GRAINGER vv. 
(1861), 1 Ch. Ch. 241.—CAN. 
o. As to ownership 
chase at tax sale.}—Pltfs. 
of foreclosure. Defts. 
they were absolute owners by v 


roceedings 
Both defences failed; & 
defts. claiming at the bar that pitts. 
should redeem the prior mtge., the ct. 
granted a reference in such as 
would enable defts. to establish that 
claim, if well founded, in the master’s 
BaNK OF UPPER 


575 


direct an inquiry.—DvuBERLY v. Day (1851), 14 
Beav. 9; 18 L. T. O.S. 58; 51 HB. R. 190. 

3085. Jurisdiction of master.) — A 
reversioner in fee expectant on the death of a 
tenant for life aged sixty-one, mortgaged in 1819, 
his reversion by way of trust to secure repayment 
of an advance of £500 on the death of the tenant 
for life, with £500 more if the tenant for life died 
within five years, & twice as much more if he died 
after that period. To a foreclosure bill filed by a 
mtgee., stating subsequent incumbrances, & that 
some specified defts. claimed an interest in the 
mtged. property, one of these defts. put in an 
answer claiming to be entitled under the above- 
mentioned security. By the decree the usual 
reference was directed as to incumbrances & their 
priorities. The above deft. claimed as an incum- 
brancer under this decree & the master disallowed 
his claim :—Held: the master had jurisdiction so 
to decide, although the security was not impeached 
by the pleadings.—MANSFIELD (EARL) v. OGLE 
(1855), 7 De G. M. & G. 181; 3 Hq. Rep. 907; 
24L. J. Ch. 450; 25 L. T. O. S. 209; 1 Jur. N.S. 
603 ; 3W.R. 557; 441.R.7, 1. JI. 

3086. - As to extent of security.]—FouRNIER 
v. PAINE (1835), 9 Bli. N. S. 282; 5 BE. R. 1297; 
sg Tom. TURNER v. DICKENSON, 3 Cl. & Fin. 593, 

3087. ——— Not as to heir of party entitled to 
equity of redemption.|—The ct. will not under 
Ord. 5, May 9, 1839, direct an inquiry, in a suit for 
foreclosure, of who was the heir-at-law of a party 
who was entitled to the equity of redemption of 
mtged. premises.—WARNER v. MoorRE (1841), 10 
L. J. Ch. 871; 5 Jur. 910. 

—— In debenture-holders’ action.]—See Com- 
PANIES, Vol. X., p. 809, No. 5161. 

8088. Discretion of court to grant inquiry.]— 
Form of inquiry in a bill of foreclosure, where 
deft. suggests by his answer that pltf. has been in 
possession & paid himself interest. 

Whether the mtgee. has been in possession or 
not, is incidental to the accounts; & though it is 
entirely in the discretion of the ct. to grant an 
inquiry as to that fact, it is usual to do so upon 
the suggestion contained in the answer (KNIGHT 
Bruce, V.-C.).—DOoBson v. LEE (1842), 1 Y. & O. 
th. Cas. 714; 62 1. R. 1084. 











C. Foreclosure Nisi. 
(a) In General. 


3089. Whether injunction granted against waste. | 
—KRETTLE v. CORBIN (1758), 1 Dick. 314; 21H. R. 
290. 

3090. Whether liberty to apply for sale granted.] 
—The ct., in making a foreclosure decree, gave 
iberty to any party to apply in chambers for a 
iale.-—BURMESTER v. Moxon (1866), 35 Beav. 310 ; 


55 H.R. 915. 


erson who, it 


pitf., as mtgec. to a 
his purchase- 


appeared, had not pai 
money. There was no specific mention 
of this sale in the pleadings or judg- 
ment :—Held: the proposed naniey 
was not within the scope of the plead- 
ings or the judgment.—ROWLAND », 


PART XIII. scar a SUB-SECT. 6.— 
e (8). 


q. Lands not set out in Dill.J—A 
ct. will not grant a decree of fore- 
closure in the first instance, where the 
lands of the judgment debtor are not 


GRAINGER 
by pur- 
filed a bill 
set up that 
rtue of 

in a fore- 


terms 


office.— JONES v. 
to aetaes pu ee ot any Sere CANADA (1867), 13 Gr. 201.—CAN. specifically set ou =. the value of them 
Judgments, ae auch bills only greserve Deft. contended that the master should TON (1861), 8 Gr. 622.-—CAN, 
; rv eft. conten 8 : eae ; 
udgments, as suc obly preserve acpeitcatnaraye in sale by r. Rights of defendant added after 


the rights of the judgment creditors take into 
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Sect. 7.—Foreclosure or sale: Sub-sect. 6, C. (a), (6) 
i. & it., & (c).] 

3091. Notice to mortgagor.]—Where, in an 
action for foreclosure, the mtgor. had not had notice 
of the mtgees.’ intention to ask for a sale instead 
of foreclosure of the mtged. property, & did not 
appear, the ct. declined to exercise its discretion, 
under Conveyancing & Law of Property Act. 
1881 (c. 41), s. 25 (2), as to directing a sale. A 
decree for foreclosure was made, with liberty to 
apply in chambers for an order for sale, upon 
giving notice to the mtgor.—WESTERN DISTRICT 
BANK, LTD, v. TURNER (1882), 47 L. T. 433. 

3092. Whether order rectified—Accidental omis- 
sion.|—The accidental omission, in drawing up the 
common decree for redemption, of the usual 
direction to mtgor. to pay what should be found 
due, ‘* within six months after the master shall have 
made his report ’’ :—Held: an error which might 
be corrected by petition, under Ord. 45, Apr. 1828. 
—B1IrRD v. HEATH (1848), 6 Hare, 236; 12 Jur. 
861; 67 E.R. 1154. 

3093. Error in chief clerk’s certificate.]— 
ECKERSLEY v. ECKERSLEY, [1884] W. N. 183. 

3094. When order set aside—Mistake as to heir 
of mortgagor.|—In a foreclosure action, where 
judgment had been obtained against deft. the 
alleged eldest son & heir-at-law of the mtgor. who 
had died intestate & a contract for sale had been 
entered into subject to the sanction of the judge 
in chambers, it having been found that there was 
no evidence of deft.’s heirship, on motion by 
pltfs. it was ordered that the judgment be set 
aside, & the action dismissed without costs.— 
LANCASTER BANKING Co. v. COOPER (1878), 9 Ch. 
1D. 594; 27 W. R. 164. 











(6) Against Mortgagor. 
i. Form of Order. 


3095. Foreclosure of two mortgages—<Action 
against purchaser é personal representative.)— 
Mortgage by W. to B. & D. to secure £2,500 & 
interest, & as an additional security a mtge. by J., 
M. purchased the premises mortgaged by W., 
subject to the mtge. Bill of foreclosure against 
M. & the representatives of J. to foreclose the two 
mtges. It was decreed that in case M. should 
redeem pltf., & the premises mortgaged by W. 
should be conveyed to M., & those mortgaged by 
J. to the representatives of J. But in case the 
representatives of J. should redeem pltf., the 
premises comprised in each of the mtges. should be 
conveyed to them, & in case of failure by M., or the 
representatives of J., to redeem, that to the parties 
should stand foreclosed as to all the mtged. 

remises.— BECKET? v. MICKLETHWAITE (1821), 6 

add. 199; 56 BH. R. 1067. 

3096. ——— Mortgagor joining as surety in further 
Terese’ ea wORs v. ROBINSON, No. 1606, 
ante. 


order nisi.}—Deft. added after an order 
msi may, without formally entering CAN. 
an appearance, pay the arrears & 
obtain relief for foreclosure, under 
Land Titles Act, s. 93 (10).—Wa«ASSON 
v. HARKER (1912), 22 W. L. R.v609; 
3 W. W. R. 218; 8 D. L. R. 88; 5 
Sask. L. R. 364.—CAN. 


t. Restoration of order.) — Order 
nisi for foreclosure in a mtge. action 
restored, after being reversed, on the 
ground that the examination of the 
inanager of pltf. co showed that he 
did not have a pernone! knowledge of 
condition of the mtge. account.— 
GREAT WrsT PERMANENT LOAN Co. 
v. McEVERS & Watson (Sask.), [1918] 


by 


a. Payment 
decree—Subs 


2 W. W. R. 396; 40 D. L. R. 755.— 


PART XIII. SECT. 7, SUB-SECT. 6.— 
i Cc. (b) i. 


instalmenis under 
default,}—Wiere a 
decree of foreclosure obtained upon a 
mtge. payable by instalments has been 
stayed upon payment of the amount 
actually due, & a subsequent default 
occurs, the proper order to make is to 
direct the whole sum secured to be 
paid with liberty to deft. to pay the 
sum actually due, & stay p ngs 
thereon.—STRACHAN vt. DRVLIN (1857), 
1 Ch. Ch. 8.—CAN. 


MorTGAGE. 


3097. One a joint mortgage.|—Form of 
decree of foreclosure where the mtgee. held two 
mtges.; by one of which, property, belonging 
partly to A. & partly to B., was conveyed to secure 
money advanced to A. & B. in different proportions, 
with a Prowse for redemption, on payment of the 
money by them, or either of them ; &, by the other, 
property belonging to A., & partly comprised in 
the first mtge., was covenanted to be conveyed to 
secure the debt of A.—HIGGINS v. FRANKIS (1846), 
15 L. J. Ch. 829; 10 Jur. 328. 

Anan :—Consd. Bowker ». Bull (1850), 1 Sim. N. 8. 





8098. Claim of dower out of mortgaged premises 
—Paramount to mortgagee.|—-Form of a decree of 
foreclosure where a widow claimed dower out of 
the mtged. premises, paramount, to some extent, 
to the mtgee.—JONES v. GRIFFITH (1845), 2 Coll. 
207; 63 H.R. 702. 

8099. Order against one of several tenants in 
common—Partition in case of redemption.|—D., 
in Feb. 1857, entered into an agreement, for 
himself & brothers & sisters, to sell to pltf. eight 
fields, forming part of an estate in W., for the sum 
of £1,000, & pltf. was to have possession on 
Mar. 25 following. The agreement was signed by 
A. & B. only ; but the bill alleged that D., & his 
four brothers & sisters, who were tenants in 
common of the equity of redemption, agreed to sell 
the property to pltf., & that A. & B., or at least 
one of them, signed the agreement as agents or 
agent of their brothers & sister. Pltf., with the 
privity of the five tenants in common, paid the 
purchase-money to the mtgee. in part satisfaction 
of the mtge., & he was let into possession, & 
expended moneys in draining, etc. An abstract 
of title was furnished & accepted, but before the 
conveyance was prepared, pltf. & his solr. received 
notice not to prepare it, as the five vendors would 
not execute in, on the ground that one of them did 
not concur in the sale & the others declined to 
complete. D., & A. & B., admitted that they 
agreed to sell the fields to pltf., & that they believed 
their brothers & sister would concur in the agree- 
ment, but that they had no authority for them to 
sell, of which pltf. was, as alleged, aware. A. & B. 
denied that they signed on behalf of any one. 
C. & G. denied that they had ratified the agreement, 
& submitted that they were not bound; but it 
appeared that G. was, with D. & A. & B., present 
when the purchase-money of £1,000 was paid to 
the mtgee. D., & A. & B., submitted to a decree 
for specific performance :—Held: (1) as to C.’s 
one-sixth share in the equity of redemption, pltf. 
was entitled to a decree that he should redeem 
or be foreclosed; in case of redemption, there 
should be a partition; (2) pltf. must pay the 
costs of the mtgee., & he was entitled to those 
costs, & the costs of the suit, as against D., & A., 
B., & G.—Daviss v. Daviss (1860), 3 L. T. 233 ; 
6 Jur. N.S. 1320. 


b. Dispute as to ownership of 
equity.}—A mtgee. having filed a Dill 
to foreclose against two rival claimants 
of the equity of redemption, the ct. 
directed the usual redemption by, & 
conveyance to, the person prima facie 
entitled to the equity, with a right to 
the other claimant, at any time before 
the day vt gona for payment, to 
show himself to be entitled.— RUMSEY 
v. THOMPSON (1860), 8 Gr. 372.—CAN. 

c. Dispensing with reference.) — 
In an action for foreclosure upon the 
return of pltf.’s motion in chambers 
for ju ent upon the statement of 
claim, the judge pronounced the ** usual 
order for foreclosure nisi.” Pitf. 


Part XITI.—Remepres or MortTGaAGEr. 


3100. Mortgage of East India Company pe — 
Direction for execution of power of Ml teenie — 
In a sult to foreclose mtged. property consisting 
(inter alia) of a pension from the East India Co., 
there was added to the ordinary form of foreclosure 
decree a direction that the mtgor. should, in the 
event of the decree becoming absolute, execute a 
aed = eer ae the mtgee. to receive 

pension.—J AMES v. ELLIs (187 .T. 12; 
10.W. i a8, (1871), 24 L. T. 12; 
- Claim for personal payment joined with 
claim for foreclosure.|—In a earcloniee action, 
since the J ud. Acts, where both forms of relief are 
expressly claimed, an order for personal payment 
may be combined with an order for foreclosure,— 
GIBBON v. WALKER (1878), 38 L. T. 217. 

$102. Claim for possession joined with claim for 
foreclosure.|—The minutes of the order in a 
mtgee.’s action, where possession of the mtged. 
premises is (inter alia) claimed, should contain a 
direction that, in default of deft. redeeming, he 
should deliver up possession of the mtged. premises 
to pltf., inasmuch as the order for possession is a 
conditional order like a foreclosure order, & requires 
to be made absolute like a foreclosure order.— 
WILLIAMSON v. BuRRAGE (1887), 56 L. T. 702. 
Annotation :—Consd. Keith ». Day (1888), 39 Ch. D. 452. 

3103. Mortgaged estate vested in infant—Trust 
for sale—Direction for conveyance to mortgagee 
by executrix.)—In a foreclosure action, where the 
estate of the mtgor. was devised in trust for sale 
& had become vested in an infant, who was also 
one of the persons beneficially interested :—Held : 
the decree should contain a direction that, in case 
the mtgees. were not redeemed within six months, 
the infant should be a trustee for them within 
Trustee Act, & extrix. of the mtgor. be ordered to 
convey the estate to the mtgees. on his behalf.— 
Foster v. PARKER (1878), 8 Ch. D. 147. 

Annotation :—Consd. Mellor v. Porter (1883), 25 Ch. D. 158. 

3104. Order against representative of intestate— 
oe estate.]|—PEAT v. GorT, [1885] W. N. 

In debenture-holders’ action.]|—Sce COMPANIES, 
Vol. X., pp. 808, 809, Nos. 5140-5160. 


ii. Provision for Redemption. 
3105. Time for redemption—General rule—Six 
months.|—CaANTER v. WODEHOUSE (1874), L. KR. 


19 Kq. 49, n. 
Annotation :—Refd. Hyde v. Largo (1874), L. R. 19 Fq. 48. 
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8106. -|—After judgment in a 
foreclosure action, & the certificate of the master, 
finding the amount due for principal, interest, & 
costs up to the date of the certificate, & adding the 
amount of interest due up to the time allowed by 
the judgment for redemption, that is, six months 
from the date of the certificate, the mtgor. cannot 
redeem before the expiration of the six months 
upon payment of the principal & interest up to the 
time of payment only, but must pay the full 
amount found due by the certificate.-—HILL v. 
ROWLANDS, [1897] 2 Ch. 361; 66 L. J. Ch. 689 ; 
77 L. T. 343 46 W. R. 26; 41 Sol. Jo. 639, C. A. 

8107. ——— How computed—Calendar not lunar 
months.|—When a decree of foreclosure is made, 
the time for redeeming must be computed according 
to calendar months, & not according to lunar ones. 
—ANON. (1740), Barn. Ch. 324; 2 Iq. Cas. Abr. 
605; 27 E. R. 664, L. C. 

Annotation :—Consd. Schiller v. Potersen, [1924] 1 Ch. 394. 


8108. ——— Mortgagor cannot redeem before 
time fixed—On payment of interest up to time of 
payment only.]|—HiI_tL v. Rowianps, No. 3106, 
ante. 

3109. Who may redeem—Second mortgagee— 
Though second mortgage not known to first 
mortgagee.|—-After a decree by first mtgee. to 
foreclose the mtgor., a second mtgee. may redeem 
the first, though the first mtgee. had no notice of 
the second mtge. before the decree.—GODFREY v. 
CHADWELL (1707), 2 Vern. 601 ; 28 I. R. 993, L. O. 

3110. Devisees of mortgagor.|—S. devised 
a lease for lives, after payment of his debts, to his 
two grand-children H. & W., but if either of them 
died without heirs of their own bodies, then the 
share of him so dying, should go to testator’s 
other grandchild C. W. died without issue. Ona 
bill filed by a mtgee. to foreclose, it was held, that 
Ul. & C. were entitled to redeem in equal moieties. 

-WASTNEYS v. CHAPPELL (1714), 3 Bro. Parl. Cas. 
50; 1 E.R. 1170, Hf. L. 
Annotations :—Mentd. Norton v. Frecker (1737), 1 Atk. 

24; Slade v. Pattison (1835), 5 L. J. Ch. 51; Hdwards v. 

Champion (1853), 1 Eq. Rep, 419. 














(c) Against Mortgagor and Subsequent 
Incumbrancers. 


3111. Pulsne mortgagees must be foreclosed first 
-Though mortgaged estate vested in infant.]— 
A. has a first mtge., & B. a second, & subject to 
these mtges. the estate is settled on C. for life, 


sought to take out act. order dispensing 
with a _ reference : — Held as the 
material did not indicate that such a 
course was to be pursued, the order 
should not issue in the proposed form.— 
CAMPBELL v. MAZvR (1915), 32 W. L. R. 
439; 24 D. L. R. 893.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
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81051. Time for redemption—Gencral 
rule—Siz months.}—In suits by judg- 
ment creditors for the sale of the 
debtors property, the debtor is entitled 
like a mtgor., to six months to redeom 
before the sale takes place.—WHITE 
v. BEASLEY (1851), 2 Gr. 660.—CAN. 

3105 ii. .}—Prima facie 
a mtgor. is entitled to six months to 
pay.—RIGNEY v. FULLER (1853), 4 
Gr. 198.—CAN. 

3105 iii. -}—In mtge. 
cases the limit of six months is not a 
hard & fast one.—-DavVIs v. ALVEN- 
SLEBEN (1914), 29 W. L. R. 296; 6 
W.W. R.1184: 20 D. L. R. 112.—CAN. 

8105 iv. ———. J— Where an 
order nisi for foreclosure of a mtge. 
fixed the redemption period later than 
the usual six months, & the mtgor. for 


J.— VOL. XXXV. 


























whose benefit such lengthy period has 
been granted applies before the expira- 
tion of six months to reduce the period 
to six months & offors & is able to pay 
the six months’ interest, & judge in 
chambers may in his discretion grant 
the application.—WESTERN_ IMPERIAL 
Co., LTD. v. NICOLA LAND Co., [1921] 
2 W. W. fh. 342.—CAN. 

d. Discretion of court.}—-In 
deciding as to whether there should 
be along orshort period for redemption, 
or, in default, foreclosure, after an 
abortive sale of the mtged. premises, 
in an action to enforce a mtge., the 
facts & circumstances of the case should 
be taken into consideration.—SCARLETT 
t. BIRNEY (1893), 15 P. R. 283.—CAN. 

e. Place of payment.}—The mtgee. 
need not remain at the place appointed 
by the master’s report during all the 
time limited for payment of the mtge. 
money; his attendance so early as 
to allow a reasonable time for paynen. 
before the expiration of the hour 
named will suffice.—SAUNDERSON wv. 
Caston (1851), 2 Gr. 436.—CAN. 

{f. Where several owners of equity.) 
—Where portions of an estate under 
mtge. are conveyed away by the mtgor. 
one day for payment of the amount will 





be given to all the persons {ntorested 
in the equity of redemption.—HILL v. 
ForsytTH (1859), 7 Gr. 461.—CAN. 


g. Extension of time.)}-——Held: where, 
in a mtee, suit, a payment is made 
during the time fixed for redemp- 
tion, & no notice of credit is given, 
there should be an order referring it 
to the master to fix, or the order 
may itself fix, a new day for payment. 
—-MANITOBA & NORTIt WREST LOAN 
Co, v. SCOBELL (1885), 2 Man. L. R. 
125.—CAN. 


h. Order must contain § provision 
for redemption.}—THOMAS v. PARKER 
(N. S.) (1917), 34 D. L. R, 367.—OAN, 


k. Effect of abnormal conditions.] 
—While, owing to unfortunate con- 
ditions in certain farming districts, 
greater indulgence than heretofore may 
well be peo to a default: mtgor. 
or purchaser in respect to the time 
allowed him for redemption, yet 
before such indulgence is granted it 
should most clearly appear that the 
purchaser will have thereby a reason- 
able pepapect of making good his 
defaults utting the contract in 
good standing.—Norris v. HvUsE 
(Sask.), [1922] 1 W. W. R. 351.—CAN, 


Pe? 
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remainder on D., an infant. A. brings a bill to 
foreclose, though B. has not the like remedy over 
against D., who because of his infancy cannot be 
foreclosed ; yet B. must redeem A. in six months, 
or be foreclosed. —DRAPER v. CLARENDON (EARL) 
(1705), 2 Vern. 518; 23 BE. R. 931. 


Annotations :—Dbtd. Winchester (Bp.) v. Beavor (1797), 3 
Ves. 314. Refd. Adams v. Paynter, Adams v. Lloyd, 
Adams wv. Paynter (1844), 8 Jur. 1063. 


3112. .]|—In a foreclosure suit against puisne 
mtgees. & the mtgor., an order must be made 
foreclosing the former absolutely, before proceeding 
to foreclose the mtgor.—WHITBREAD v. LYALL 
(18586), 8 De G. M. & G. 883; 25 L. J. Ch. 791; 
27 L. T. O. S. 278; 2 Jur. N. S. 671; 44 E.R. 
437, L. JJ. 


Annotations :—Folld. Webster v. Patteson (1884), BS L. J. 
Ch. 621; Martineau v. Yorke (1893), 38 Sol. J 


3118. Further time to crraroe. Fanines 
account.|—-In an action by exors. of a mtgee. 
against the mtgor. & a puisne mtgee. an order 
nisi for foreclosure was made, giving successive 
periods of redemption. After the time fixed for 
redemption & before final judgment was obtained 
against the puisne mtgee., & before the expiration 
of the time allowed to the mtgor., pltfs. received a 
sum of money for rent. A further account had 
been taken against mtgor., & a further day fixed 
for redemption by him:—Held:; (1) it was 
irregular to fix a further time for the mtgor. to 
redeem until the puisne mtgee. had been finally 
foreclosed ; & the receipt of moneys for rent after 
the time fixed for the puisne mtgee. to redeem & 
before final judgment obtained against him did not 
open the for eae against him.—WERSTER v. 
PATTESON (1884), 25 Ch. D. 626; 53 L. J. Ch. 
621; 50 L. T. 252; 32 W. XR. 581. 


Annotation :—Refd. National Permanent Mutual Benefit 

Bldg. Soc. v. Raper, [1892] 1 Ch. 54. 

3114. 
(1893), 88 Sol. Jo. 42. 

3115. Right of pulsne mortgagee to redeem—On 
payment of debt & costs of all parties.|—In a suit 
for foreclosure, on motion by a subsequent mtgec., 
the biJl was ordered to be dismissed on the mover 
paying into ct. a fixed sum on or before a day 
specified, to answer pltf.’s claim, & the costs of 
pltf. & other defts.—CHALLIE v. GWYNNE (1846), 
Kay, App. XLVI.; 69 E. QR. 337. 

Annan :—Relfd. Paynter v. Carew (1854), 23 L. T. O. S. 

















.]|—MARTINEAU v. YORKE 


3116. Whether successive periods allowed for 
redemption—General rule.|—As a general but not 
invariable rule, when there are several defts. to a 
foreclosure action, one agian for redemption 
should be allowed to all defts—MUTUAL LIFE 
ASSURANCE SOcIETY v. LANGLEY (1884), as 
reported in 26 Ch. D. 686; 51 L. T. 284; on appeal 
(1886), 32 Ch. D. 460, C. A. 


Annotations :—Mentd. eit v. Howard, [1893] 2 Ch. 54; 
Mack v. pore geese Ch. 449; Stophons v. Green, 
t, [1895] 2 Ch. 148; Lloyd’s Bank v 


Pearson, ison | 1 Ch. 865; Re Dallas, [1904) 2 Ch. 385. 

3117. J—A., a first mtgee., brought 
an action for foreclosure against the mtgor., his 
trustee in bkpcy., & two subsequent incumbrancers, 
C. & R. Defts. all appeared, & C. & R. put in 
statements of defence. C.’s defence alleged that 
his mtge. was registered in Middlesex without 
notice, & therefore had priority over R. R.’s 
defence made no answer to this allegation. At the 
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3116 1. Whether successive periods 
allowed a redemption—General rule. }— 


Held: there should be only one period 
of six months allowed for redemption, 
for all parties, mtgor. & subsequent 
incumbranoers.— RICE ov. McuRRAY olosed by 
(1884), 2 Man. L. R. 87.—OAN. 


MortTGAGE. 


hearing A. asked for a foreclosure decree, \giving 
only one period of redemption for all defts. C. "& 
R. both claimed that the decree should give 
successive periods for redemption :—Held: the 
mere fact that R.’s defence did not deny the 
allegation of priority in C.’s defence could not be 
taken as an admission by R. of the priority of C.’s 
mtge., therefore, the priorities were in dispute, 
& the pltf. was entitled to have only one period of 
redemption, as in Bartlett v. Rees, No. 8122, post. 
Semble : even in a case in which the priorities are 
not in dispute, the ct. will not now give successive 
periods for redemption.—TUFDNELL v. NICHOLLS 
(1887), 56 L. T. 152. 

3118. —— .|—YOUNG v. JARVIS (1892), 8 
Seton’s Judgments & Orders, 6th ed. p. 1897. 

3119. Not in case of judgment: creditors. i 
Upon a foreclosure claim by a mtgee. against a 
mtgor. & subsequent mtgees. & judgment creditors: 
—RHeld: judgment creditors ought not to stand 
exactly in the position of mtgees., & the ct. made 
a decree fixing one period for redemption by all the 
judgment creditors, as if their judgments formed 
one incumbrance only.—STEAD v. BANKS (1852), 
5 De G. & Sm. 560; 22 L. J. Ch. 208; 19L. 7.0.8. 
102; 16 Jur. 945; 64 E. R. 1242, 

3120. Where all parties claim under same 
instrument.]|—-BEEVoR v. Luck, BEEVoOR v. Law- 
SON, No. 1604, ante. 

3121. ——— Where parties claim under different 
instruments.|—-BEEVOR v. LUCK, BEEVoR v. Law- 
SON, No. 1604, ante. 

3122. ——— Where dispute as to priorities not 
affecting plaintiff..—In a foreclosure suit, when 
questions as to priorities not affecting pltg. are 
raised between co-defts., the ct. will fix a day 
certain for all to redeem or be foreclosed, without 
prejudice to the rights of the several defts. inter se. 
The ct. will not give them successive rights of 
redemption.—BARTLETT v. REES (1871), L. R. 12 
Eq. 395; 40 L. J. Ch. 599; 25 L. T. 373; 19 
W. R. 1046. 


Annotations :—Folld. Cork v. saaiearagrs (1871), 41 L. J. Ch. 
226 ; ners Credit & Discount Co. v. Glegg (1883), 48 
L. T. 182. Distd. Platt ov. Mendel (1884), 27 Ch. 246 

Folld. Smith »v. wae ae woe 32 W. RR. 386; a Deli v. 











Nicholls (1887), 5 . 162. Refd. Bradley v. Riches 
(1878), 26 W. R. o1 0. 
3123. ——.|—GENERAL CREDIT & Dis- 





count Co. v. GLEGG, No. 2883, ante. 

3124. -]—(1) The settled practice of 
the ct. in a foreclosure action, where there are 
incumbrances subsequent to that of pltf., to grant 
successive periods of redemption to the subsequent 
incumbrancers & the mtgor., will only be departed 
from where special reason for so doing is shown. 
(2) The fact that there is a contest as to priorities 
between the subsequent incumbrancers may be 
a reason for departing from the ordinary practice. 

Where such a contest was raised upon the 
pleadings, & the nature of the property & other 
special circumstances were such as to render any 
delay peculiarly disadvantageous to pltfs., the 
ct. fixed one period of nine months for redemption 
by the mtgors., a co. in liquidation, & two sets of 
incumbrancers subsequent to pltfs—Lrwis v. 
ABERDARE & PLYMOUTH Co. (1884), 53 L. J. Ch. 
741; 50L. T. 461. 

Annotation :—As to (2) Distd. Platt v. Mendel (1884), 51 

L. T. 424. 

3125. 
there are puisne mtgees. 











.|—Where in a foreclosure action 
entitled to redeem, 





1. Subsequent incumbrancer — Leave 
to come in after order nisi.}—~An 
eunerened who had been fore- 
the master’s report, was 
oPositted to prove on explaining his 
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successive periods of redemption will be given at 
the request of any such mtgee., but not at the 
request of the mtgor. 

n a foreclosure action by the transferee of the 
first mtgee., the statement of claim alleged that 
defts. other than the mtgor. claimed to have some 
charge upon the mtged. premises subsequent to 
pitf.’scharge. None of defts., including the mtgor., 
put in a defence or appeared at the bar :—Held: 
pltf. was entitled to a foreclosure judgment on the 
pleadings, allowing one period of redemption as 
against all defts—PLatr v. MENDEL (1884), 27 
Ch. D. 246; S51 L. T. 424; 82 W. R. 918; sub nom. 
PLATT v. MENDEL, GURNEY v. CANTERBURY 
(VISCOUNTESS), 54 L. J. Ch. 1145. 
ae :—Distd., Tufdnell v. Nicholls (1887), 56 L. T. 





3126. ——.|—-TUFDNELL v. NICHOLLS, No. 
3117, ante. 
3127. ——— Mortgagee in possession.]|—INGOLDs- 


BY v. RILEY (1873), 3 Seton’s Judgments & Orders, 
Ith ed. p. 1908. 

3128. ——— Where several mortgages consoli- 
dated.|—(1) Where a mtgee. has consolidated 
several mtges. of different properties made by the 
same mtgor., who has conveyed away the respective 
equities of redemption to various purchasers, upon 
foreclosure by the mtgec., the earliest purchaser of 
any part in point of time, or a subsequent pur- 
chaser of that part from him who stands in his 
shoes, will have the first right of redeeming the 
whole; & if he does not do so then the purchasers 
of other parts will be entitled successively in order 
of date to redeem the whole. 

(2) If the first purchaser of a part has bought 
that part subject to a mtge. debt he, or whoever 
stands in his place at the time of consolidation & 
redemption, must pay that mtge. debt.—LOvVEDAY 
v. CHAPMAN (1875), 32 L. T. 689. 

3129. ——— In absence of mortgagor.])—SwEET 
v. COMBLEY (1882), 25 Ch. D. 463, n. 

Annotation :—Refd. Platt v. Mendel (1884), 51 L. T. 424. 

3130. Where small amount available for 
subsequent incumbrancers.|—CRIPPS v. WOOD, No. 
2833, ante. 

3131. At request of second mortgagee—Not 
of mortgagor.]—PLaTT v. MENDEL, No. 3125, ante. 

_—_— Mortgage of reversionary in- 
terest.]|—-BERTLIN v. GORDON, [1886] W. N. 31. 

3133. Good reason must be shown.]— 
Plitfs. in a foreclosure action were first mtgees, ; 
the second incumbrancer was a jointress; pltfs. 
were the third mtgecs.; there were several subse- 
quent mtgees. An order was made giving the 
jointress six months to redeem; in case she did 
redeem, giving three months to pltfs., as third 
mtgees. to redeem subject to the jointure, & a 
third period of three months to the subsequent 
incumbrancers, but if she did not redeem giving 
them a second period only of three months. 

I do not see how I can direct a sale now; there 
is nothing to show the value of the property 
(NorTH, J.).—SMITHETT v. HESKETH (1890), 44 
Ch. D. 161; 59 L. J. Ch. 567; 62 L. T. 802; 38 
W. R. 698. 

3134. ——— Where none of defendants appear.]— 
PLatr v, MENDEL, No. 3125, ante. 

. Second mortgagee surety for 
mortgagor.]—Mtgee. standing in the position of 
first mtgee. brought an action for foreclosure 
against the mtgor. & a prior mtgee. who had joined 
in the mtge. to pltf. in order to postpone his 




















eal 


neglect to come in & undertaking to 
rank after a puisne incumbrancer who CAN. 
already proved his claim.— 


re bigee ». WEBB (1879), 7 P. R. 445.— 
m. Service of order on subsequent CAN. 
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security & as surety for the mtgor. Defts. not 
appearing, & it being proved that notice had been 
served upon them of motion for foreclosure against 
both of them, if they should not pay the amount 
due within six months from the date of the chief 
clerk’s . certificate :—Held: judgment must be 
granted accordingly; defts. not being entitled 
under the circumstances to successive period for 
redemption in the usual way.—SMITH v. OLDING 
(1884), 25 Ch. D. 462; 54 L. J. Ch. 250; 50 L. T. 
357; 32 W. R. 388. 

Annotation :—Distd. Mutual Idfe Assce, Soc. v. Langley 

(1884), 26 Ch. D. 686. 

3186. ——_—- ——— Whether allegation that incum- 
brancers ‘‘ entitled ’’ or ‘‘ claim to be entitled.’’]— 
Where a pltf. in a foreclosure action alleges in his 
pleading that a subsequent incumbrancer is 
‘‘ entitled ” to a charge, the ct. will only make the 
usual order for foreclosure, allowing successive 
periods for redemption, but where the pleading 
simply states that the subsequent incumbrancer 
‘‘ claimed to be entitled,’ then, if he does not 
appear to make any claim, the ct. will make an 
order fixing one period only.—DAvVIEs v. MANLEY 
(1885), 1 T. L. R. 226; subsequent proceedings, 54 
L. J. Ch. p. 637. 

3137. -.|}—In a foreclosure 
judgment against the mtgor. & subsequent incum- 
brancers, only one period for redemption will be 
fixed where none of defts. appear on the motion for 
judgment ; whether it is alleged by the statement 
of claim that the subsequent incumbrancers are 
‘‘entitled’’ or only that they ‘‘ claim to be 
entitled ’’ to charges upon the mortgaged premises. 
—DOBLE v. MANLEY (1885), 28 Ch. D. 664; 54 
L. J. Ch. 636; 52 L. T. 246; 33 W. RB. 409. 
Annotations :—Folld. Davios v. Manley (1885), 54 L. J. Ch. 

». 637. Expld. Tufdnell v. Nicholls (1887), 56 L, T. 152. 

Distd. Smithett v Hesketh (1890), 44 Ch. D. 161. 

3138. .|—CorK (EARL) v. RUSSELL (1871), 
as reported in 41 L. J. Ch. 226. 
meer :—~Mentd. Hatton v. Haywood (1874), 43 L. J. 














8189. Form of order—On payment of plaintiff 
by subsequent incumbrancer.|—In a suit for fore- 
closure & redemption by one of several successive 
mtgecs., upon motion by a subsequent incum- 
brancer, the bill was ordered to be dismissed with 
costs against all the other defts., without prejudice 
to any other suit, upon payment by deft. moving 
of a certain sum of money into ct. on or before a 
certain day, such money to be invested & accumu- 
lated. PItf. to pay the taxed costs of all the other 
defts., & to have them over from deft. moving, who 
was ordered to pay to pltf. & other defts. their 
costs of this application; & deft. moving, by his 
counsel, undertaking to indemnify pltf. against 
any proceedings which might be taken in the 
meantime by any party for redeeming pltf.’s 
securities, a reference was directed, to ascertain 
what was due to pltf. for principal & interest; & 
the taxing master was ordered to tax his costs & 
those of the mtgees. other than deft. moving, who, 
as well as pitf., were to have liberty to apply.— 
JONES v. TINNEY (1845), Kay, App. XLV.; 69 


E. R. 336. 
Annotation :—Refd. Paynter v. Carew (1854), Kay, App. 
XXXVI. 


3140. ——- On bankruptcy of mortgagor— 
Judgment must show right of official receiver— 
Value of redemption.]|—Mtgor. was adjudicated 
bkpt., & his estate became vested in the official 
receiver in bkpcy. for the county of Lancaster. 


incumbrancer.J-—ACADIA LOAN CORPN, 
v. Woop (1906), 1 E. L. R. 121.— 
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The mtgee. assessed the value of his mtge. security 
in accordance with the rules contained in schedule 
II. to the Bkpcy. Act, 1883 (c. 52). The mtge. 
debt amounted to £4,566 10s. 1d. & the assessed 
valuation of the mtge. security was £3,500. The 
mtgee. commenced a foreclosure action against 
the official receiver & subsequent incumbrancers. 
Upon motion for judgment in default of pleading : 
—Held: the judgment for foreclosure ought to 
show on the face of it that the official receiver 
was entitled to redeem the mtged. property at a 
sum less than that at which the subsequent 
incumbrancers were entitled to redeem the mtged. 
property.—_KNOWLEs v. DiBBs (1889), 60 L. T. 
291; 37 W. R. 378. 


Annotation :-—Consd. Sanguinetti v. Stuckey’s Banking Co. 
(No. 2), [1896] 1 Ch. 502. 


3141. —-— Liberty to apply.]|—JonEs v. TINNEY, 
No. 3189, ante. 
3142. Addition of further amounts on 








redemption.|—In the case of a judgment in a fore- 
closure action, where, in addition to the mtgor., 
there are several defts. who have charges on the 
mtged. property subsequent to pltf.’s mtge., & 
one time is given for defts. or any of them to redeem 
pltf., there should be added to the form of order, 
a direction that defts. or deft., so redeeming pltf. 
are or is to be at liberty to apply for the addition 
to the judgment of any further amounts & 
directions consequent thereon which by reason of 
such redemption the ct. may think just, & that 
on such application deft. so applying is not to give 
pltf, notice thereof.—BIDDULPH v. BILLITER- 
BTREET OFFICES Co., Lrp. (1895), 72 L. T. 834; 
39 Sol. Jo. 559; 13 R. 572. 


(d) Foreclosure by Mesne Incumbrancers. 
3143. Order for conveyance in default of pay- 
ment — Subject to prior charge.] — WALLIS v. 

CRIMES (1667), 1 Cas. in Ch. 89; 22 EB. R. 708. 
Annotations :-—Mentd. Fry v. Porter (1669), 1 Cas. in Ch. 
138; Akbemarle’s Case (1692), 2 Rep. Ch. 417; Bath & 
Mountague’s Case (1693), 3 Cas. in Ch. 55; Marks ». Marks 
(718), 1 Stra. 129; Blake v. Luxton (1815), Coop. G. 


3144. Form of order—Action by third mort- 
gagee.|—- DDUBERLEY v. WARING (1776), 3 Seton’s 
Judgments & Orders, 7th ed. 1909. 

3145. Action by second mortgagee.] — 
JACKSON v. BRETTALL (1795), 3 Seton’s Judgments 
& Orders, 7th ed. 1908. 

3146. —— As to costs—On failure to redeem.]— 
PELLY v. WATHEN (1851), 1 De G. M. & G. 16; 
21L.J.Ch. 105; 18 L. T. 0.8. 129; 16 Jur. 47; 
42 KB. R. 457, LJ. J 
Annotations :—Folld. Hallett v. Furze (1885), 31 Ch. D. 312. 

Refd. Re Liewollin, [1891] 83 Ch. 145. Mentd. Knight v. 

Bowyer (1858), 2 De G. & J. 421; Re Long, Hz p. Fuller 
L. T. 63; Brunton v. Hlectrical Engineering 
Corpn., {1892} 1 Ch. 434. 


3147. -]—In an action by a 
puisne mtgee. to redeem the first mtgee. & foreclose 
the mtgor., the proper form of judgment is that, 
in default of pltf. redeeming the action be dismissed 
with costs.—HALLETr v. FuRZE (1885), 31 Ch. D. 
312; 55 L. J. Ch. 226; 54 L. T. 12; 384 W. R. 
225; 2T.L. R 208. 

3148. Stay of proceedings—On payment in by 
mortgagor—Reconveyance subject to prior mort- 
gages.|—A., a subsequent mtgee. of certain estates 
belonging to C. filed his bill against C. & all the prior 
mtgees., praying a decree of foreclosure against C. 
On a motion by C. for an order to stay all further 
proceedings in the suit by A. on payment of what 
was due to him for principal, interest & costs, an 
order was made, that all further proceedings in the 
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suit should be stayed & that A. should reconvey 
the mtged. estates to C. subject to the prior mtges. 
on payment into ct. by C. of a sum sufficient to 
satisfy the amount due to A. for principal money, 
& interest & the costs as between solr. & client of 
A. & the other mtgees., defts. in the suit.- 
LASTETT v. CLIFFE (1840), 9 L. J. Ch. 393; 5 Jur. 
403, L. C. 

3149. Apportionment of payments to prior mort- 
gagees—Proceeds of sale in court.|—-The mtge. of 
& mesne incumbrancer extended over the whole of 
certain estates, parts of which had been previously 
mortgaged to other persons, & parts of which were 
also subsequently mortgaged. The mesne incum- 
brancer filed his bill for an account, & for redemp- 
tion of the prior & foreclosure of the subsequent 
mtges., & a decree was made by consent of all 
parties interested that the whole of the estates 
should be sold; that the proceeds of the sale 
should be paid into ct., & apportioned according 
to the value of the parts of the estates comprised 
in the several mtges. & that the priorities of the 
incumbrances should be ascertained on further 
directions. No question was raised as to the 
incumbrances or their priorities, but only as to the 
costs :—Held: each of the prior mtgees. was to be 
paid his principal, interest, & costs out of the sum 
in ct. apportioned in respect of his mtge., & not 
out of the general fund.—WILD v. LOCKHART, 
LEE v. LOCKHART (1847), 10 Beav. 320; 16 L. J. Ch. 
519; 50 E. R. 605. 


(e) Foreclosure by Equitable Mortgagees. 
8150. Time for redemption—Six months.]|—NEw- 
TON v. ALDOUS (1804), cited 2 My. & K. at p. 421; 


39 E. R. 1004. 
anneraan :—Folld. Parker v. Housefield (1834), 2 My. & K. 


3151. 
2861, ante. 

3152. |—In a suit instituted by an 
equitable mtgee. for the enforcement of his 
security, the mtgor. will be allowed by the decree 
six months to redeem.—THORPE v. GARTSIDE 
(1837), 2 Y. & C. Ex. 730; 7 L. J. Ex. Eq. 30; 
160 E. R. 587. 

Annotation :—Refd. Ashworth v. Mounsey (1853), 9 Exch. 


] ale 

31538. Form of order—Conveyance in default of 
payment—Bankrupt mortgagor.|—-A man borrows 
money & pledges the title deed of his estate, & 
promises to execute a mtge., but does not, & 
becomes a bkpt., his a were ordered to 
pay what due, & if they did not, to convey the 
estate to pltf. in fee.—PyYE v. DAUBUZ (1792), as 
reported in 2 Dick. 759; 21 E. R. 465; But see, 
3 Bro. C. C. 595, L. C. 
Sr gla :—Mentd. Re Brown, Hz p. Turpin (1832), Mont. 


3154. —— ‘‘Foreclose ’’ not to be 
omitted.|—A decree for foreclosure in the case of an 
equitable mtge. ought not to omit the word ‘‘ fore- 
close,” but ought to contain directions that upon 
default the mtgor. will be foreclosed, that the 
hereditaments will be discharged from all equity of 
redemption, & that a conveyance must be executed. 
Faw v. FISHER (1882), 22 Ch. D. 288; 81 W. R. 
94 


Annotations :—Refd. Mellor v. Porter (1883), 25 Ch. D. 158; 
Farrer v. Lacy, Hartland (1885), 31 Ch. D. 42. 


3155. Against infant heir of mortgagor.]— 
Where a person creates an equitable mtge. ; 
dies intestate before he has conveyed the legal 
estate, leaving an infant heir, the equitable mtgee. 
can obtain only a modified decree against this 
7 aC Alaa aaa v. PETFORD (1828), 2 L. J. O.S. 

. 47. 








-]|—PARKER v. HOUSEFIELD, No. 
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D. Sale. 
(a) When Order Made. 
See Sub-sect. 2, A. (a), (b), B. & D., ante. 


(6) Form of Order. 
i. In General. 


8156. Account taken of principal, interest & cos 
—Sale in default of payment after stated pete 
Proceeds of sale to be paid into court.|—STaIns v. 
RUDLIN (1852), 20 L. T. O. S. 88; 16 Jur. 968 a | 
W. R.13; 9 Hare, App. 538,n.; 68 BE. R. 788. 
Annotation :—Refd. Lloyd v. Whittey (1853), 17 Jur. 754. 

$157. Whether sale of part of property may be 
ordered—Where part subject of legal proceedings. ] 
—Order for sale of part of the property comprised in 
a security, without prejudice to the creditors’ licn 
upon the remainder; which was at the time 
oe ee eee of litigation.— 

é PRICE, Lv p. WACE (1842), 2 Mont. D. & I . 
730; 6 Jur. 1089. pies 

8158. Where several incumbrancers.|—A claim 
was filed for foreclosure before 15 & 16 Vict. c. 86, 
came into operation. There were several incum- 
brances, & on an application under sect. 48 of that 
Act, the ct. made an order for sale of the mtged. 
property, & directed accounts of the sums due to 
the several incumbrancers.—CaTor v. REEVES 
(1852), 22 L. J. Ch. 19; 20 L. T. O. 8. 105; 16 
Jur. 1004, L.JJ. 

3159. Equitable mortgage by deposit of deeds.]— 
PARKER v. SIDNEY, [1879] W. N. 135. 

What terms may be imposed.]— See Sub-sect. 2, 
A. (c), ante. 

Conduct of sale.|—-See Sub-sect. 2, A. (d), ante. 


ii. What Orders may be Included. 

3160. Vesting order—Not necessary when mort- 
gagee has legal estate—Equity of redemption in 
Infant.]—Vesting order as to the equity of redemp- 
tion in an infant, against whom, in a foreclosure 
suit, a decree for sale had been made, refused, on 
the ground that the mtgee. had the legal estate, 
& that all equities were bound by the order for 
sale.—Re WILLIAMS’ ESTATE (1852), 5 De G. & Sm. 
515; 21 L. J. Ch. 487; 19 L. T. O. S. 1525 64 
E.R. 1222. 

3161. Order for execution of disentailing deed.|— 
In a mtge. suit by a judgment creditor of a tenant 
in tail in possession, the latter was ordered to 
execute a disentailing deed, in order to give full 
effect to pltf.’s charge.—LEWIs v. DUNCOMBE 
(1855), 20 Beav. 398; 52 E. It. 656. 

Annotations :—Refd. Round vr. Bell (1861), 30 Beav. 121; 

Bankes v. Small (1887), 36 Ch. D. 716; Re Anthony, 

Anthony v. Anthony, [1893] 3 Ch. 498. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) i. 


n. “* The said land & premises be 
sold.”"-}J—-POWER v. FOSTER (1901), 34 
N.S. R. 479.—CAN. 

o. Provision for notice of advertise- 
ment.}—Where an order for sale con- 
tains a provision that two months’ 
notico of the time, etc., should be given 
in a certain newspaper it means that 
the notice must be inserted once each 
week in that newspaper for two months 
prior to the sale-—CANADIAN MORT- 
GAGE & INVESTMENT Co. v. MCCRANEY, 
Maokenzigr & HUTCHINSON, [1917] 2 

. W. BR. 181; 10 Sask. L. R. 94; 34 
D. L. R, 769.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) ii. 


p. Vesting order.J} — CANADA PER- 
MANENT MORTGAGE CORPN., LTD. v. 
bby (Sask.) (1909), 11 W. L. R. 295. 


q. Discretion of 











due the m 


amoun 


brances or 
to be subject to 
(1914), 30 W. L. 


court — To order 


sale free from incumbrances.}—1n fore- 
closure proceedings by a mtgee. where 
the whole amount of the mtge. is not 
tgeo. is not entitled as a 
matter of right to an order nisi directing 


which will not have accrued due upon 
the mtge. at the date of sale. he 
ct. may order a sale free from incum- 
in its discretion when 
settling the conditions direct the sale 
the mtge.—GREAT 
WerEsT PERMANENT LOAN Co. v. JONES 


R 
767; 8 Alta. L. R. 45.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
E. (a). 


r. When made in 
Deficiency on sale.}—-When the land 
foreclosed & sold does not bring 
amount due the application should be 
for an order to show cause why an 
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Mortgage of copyholds.|—See CopyHOLDs, Vol. 
XITI., p. 116, No. 1473. 

On lunacy of mortgagor.]|—See Lunatics, Vol. 
XXXITI., pp. 221, 222, Nos. 1307, 1309. 

On lunacy of mortgagee.|—See Lunatics, Vol. 
XXXITI., p. 222, Nos. 1316-1321. 


Ey. Foreclosure Absolute. 
(a) In General. 


3162. Effect of—Estate no longer subject to 
mortgage.|—An estate which testator holds as 
mtgee. will not pass under a general devise of all 
lands to uses in strict settlement although testator 
at the making of his will had obtained a decree 
for an account in a bill of foreclosure; for the 
estate docs not lose the quality of a mtge. until the — 
final order of foreclosure.—THOMPSON v. GRANT 
(1819), 4 Madd. 438; 56 KE. R. 767. 

3163. Complete foreclosure.|—-PREES v. 
CoKE, No. 3272, post. 

3164. Necessity for order.|—Mtgor. cannot be 
finally foreclosed, until an order absolute be 
obtained for that purpose.—SHERIFF v. SPARKS 
(1737), West temp. Hard. 130; 25 H.R. 857, L. C. 

3165. Release of equity of redemption—By 
tenant in tail.]—Bill of foreclosure against tenant for 
life, & the first remainderman in tail. The usual 
decree made, the time for redemption being elapsed, 
tenant in tail released the equity of redemption, so 
that the decree was never made absolute :—Held : 
binding on those in remainder.—REYNOLDSON Uv. 
PERKINS (1769), Amb. 564; 1 Dick. 427; 27 
EK. R. 362, L. C. 

Annotations :—Refd. Pendleton ». Rooth (18.59). 1 Giff. 35; 
Prees ». Coke (1871), 6 Ch. App. 645. Mentd. Moody v. 
Walters (1809), 16 Ves. 283. 

3166. When made in first instance—Disclaimer 
by some of defendants.|—If some of defts. in a 
foreclosure suit disclaim, the ct. will decree them 
to be foreclosed, & not simply dismiss the bill as 
against them.-——- PERKIN v. STAFFORD (1841), 10 
Sim. 562; 59 H. Kk. 733. 

3167. -——— No claim to redeem by other.|— 
WEBSTER v. WEBSTER (1852), 20 L. T. O. S. 21. 

3168. : he ct. will decree a fore- 
closure against defts. who disclaim any interest. 
instead of simply dismissing the bill as against 
them.—JOHNSON v. CLARKE (1855), 38 W. JR. 193. 

3169. Not on default of appearance of mort- 
gagor.|—In a foreclosure suit the bill was taken 
pro confesso against two of defts. The cause was 
brought to a hearing, & these defts. did not 
appear :—Held: pltf. was entitled only to the 
ordinary decree, & not to a decree of foreclosure 
ibsolutely against them.—BRIERLY v. WARD 


execution should not issue for the 
balance, & not for an order absolute 
in the first instance.—-NORTHUP vv. 
JMAN (1858), 3 N. 8S. R. (2) Thom.) 
232.—CAN. 























that upon default in payment of tho 
t found to be due the property bk a ay. enon Ghai ae 
shall be sold subject to the amounts W. L. R. 311 WW. de 1s 


; 6b ‘ « ks 
D. L. k, 528 Ps 6 Alta. L. R. 245.—CAN. 


a. Final order — When granted.|}— 
Where a mtgee. had bocome bkpt. & 
he, with his assignees, had filed a bill 
to foreclose, & final order was granted, 
although one of the assignees being 
absent had not executed the power of 
attorney to reccive the mtge. money, 
or made affidavit of non Reyne 
LYMAN U. KIRKPATRICK (1851), 2 Gr. 
625.—CAN. 


130; 7 W. W. R. 


b ———~ ——.}~-Where the report 
appointing the time & place for pay- 
ment has not been confirmed before 
the day appointed for payment, a 
final order will not be granted.— 


rat instance— 
the 
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(1850), 20 L. J. Ch. 46; 16 L. T. O. S. 358; 15 
Jur. 277. 

8170. ——.]—Immediate foreclosure, in 
case the mtgor. did not appear, was claimed by the 
pleading. The mtgor. made default in appear- 
ance, & the ct. made only an ordinary foreclosure 
decree.—PATEY v. FLINT (1879), 48 L. J. Ch. 696 ; 
40 L. T. 651; 27 W. R. 595. 

—— Against infant.|—See Vol. 
XXVITI., p. 326, Nos. 1933-1938. 

38171. May be made ex parte.|—WITHALL v. 
Nixon, No. 3214, post. 

8172. Effect of receipt of rents—By mortgagee— 
After account taken.])—PrrEEs v. COKE, No. 3272, 


post. 

3173. Before date fixed for redemption — 
Where receiver appointed.|—Hoare v. STEPHENS, 
No. 3278, post. 

3174. After date fixed for redemption— 
Before affidavit sworn—Further account not 
necessary.|—(1) Where a mtgee. receives rents 
after default is made in payment of the principal 
& interest on the day fixed for redemption, but 
before the affidavit of such default is sworn, an 
order for final foreclosure will nevertheless be 
granted without any further account. 

(2) Form of affidavit in support of an applica- 
tion for foreclosure absolute discussed.—NATIONAL 
PERMANENT MUTUAL BENEFIT BUILDING SOCIETY 
v. RAPER, [1892] 1 Ch. 54; 61 L. J. Ch. 78; 65 
L. T. 668; 40 W. R. 73; 36 Sol. Jo. 61. 

3175. Effect of death of one defendant—Appoint- 
ment of representative by court—Not necessary to 
a v. BARRETT, [1887] 








INFANTS, 








(b) Order against Infant. 

Infant must be given a day to show ove pa aia 
INFANTS, Vol. XXVITII., p. 325, Nos. 1922-1930. 

When absolute in first instance.|—See INFANTS, 
Vol. XXVITI., p. 326, Nos. 1933-1938. 

On what grounds order may be impeached.|— 
Sce INFANTS, Vol. XXVIII., pp. 325, 326, Nos. 
1931], 1932. 

Service of proceedings.|—See, gencrally, INFANTS, 
Vol. XXVIII., pp. 320, 321, Nos. 1863-1876. 

Effect of attainment of full age during proceed- 
ings.|—See, generally, INFANTS, Vol. XXVIIL., 
p- 323, Nos. 1901-1905. 

Surrender of copyholds.|—See CopyHoLps, Vol. 
X IIl., p. 115, No. 1464. 


(c) Procedure to Obtain Order. 
i. In General. 
8176. Service of order nisi—Not necessary on 
parties not appearing.|—-In a foreclosure suit, in 
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which, as to some of defts., the bill had been taken 
pro confesso, the ct. directed that for the purpose 
of confirming the master’s report, an order nisi 
should be served upon defts. who had appeared, 
& that upon that order being made absolute, the 
report should be confirmed absolutely as to defts., 
against whom the bill had been taken pro confesso. 
—ANDERSON v. STATHER (1849), 14 L. T. O. 8. 
83; 14 Jur. 263. 

Annotation :—Mentd. Chaffers v. Baker (1855), 3 Eq. Rep. 


3177. Trustee.|—In a foreclosure 
suit, when the bill had been ordered to be taken 
pro confesso against a trustee deft., out of the 
jurisdiction, & he had been served with the order 
without the notice specifying the time within 
which he must appear & object, as required by 
Consolidated Ord. 23, r. 11, the ct., after the 
lapse of three years from the decree, upon being 
satisfied that service of the order upon him was 
unnecessary altogether dispensed with such service, 
& made the order absolute.—THURGOOD v. CANE 
(1863), 82 Beav. 156; 7 L. T. 703; 11 W. R. 297; 
55 BK. R. 61. 

3178. Service of notice of intention to proceed— 
After more than one year elapsed—What is a ‘‘ pro- 
ceeding ’?—R. S. C., Ord. 64, r. 13.] BLAKE v. SUM- 
MERSBY, [1889] W. N. 39. 

3179. Filing of order of revivor—-Death of mort- 
gagee during proceedings—R. S. C., Ord. 67, r. 4.| 
— JACKSON v. KILHAM, [1891] W. N. 171. 








ii. What Mortgagee must Prove. 


3180. Non-payment at time & place appointed— 
Punctuality not essential.|—Jloreclosure may be 
made absolute although the mtgec. does not 
attend at the first moment of the time appointed 
for payment of the mtge. money.—ANON. (1844), 
1 Coll. 273; 63 E.R. 416. 


Annotations :—Folld. Bernard v. Norton (1864), 3 New Rep. 
701. Refd. Lechmere v. Clamp (No. 3) (1862), 31 Beay. 


.|—Foreclosure made absolute, 
although the mtgce. did not attend until the 
expiration of the first half of the hour appointed 
for payment of the money.--ScoTr v. SAUNDERS 
(1850), 16 L. T. O. S. 209. 

3182. -|—The ct. will make an order 
for foreclosure absolute, although the mtgec. 
has not attended at the spot named for payment 
of the mtge. money until after the time fixed by 
the parties.— BERNARD v. Norton (1864), 3 New 
Rep. 701; 10 L. T. 183. ; 

wANVe TAVLUUALU@ALVU AVA purvu we waltsav wass 
sufficient.) -LECHMERE v. CLAMP (No.3), No. 3206, 

ost. 
e 3184. ———__ Attendance by agent— Whether 
authority to receive money necessary.|—Under 
the common decree in a foreclosure suit, the chief 














- ~ a es 





MOUNTAIN ¥. PORTER (1862), 1 Ch. Ch. 
207.—CAN. 








Cc. .J~—Where the Crown 
holds the equity of redemption no 
absolute order of foreclosure can be 
pronounced, but only that in default 
of payment the mtge. be at liberty to 
enter into possession.—DUNN v. A.-G. 
(1864), 10 Gr. 482.—CAN. 


d. -}—Where a mtgee. 
receives money on the mtge. account 
between the time of taking the account 
& the time fixed for pa. ent he must 
either serve upon deft. before the time 
named for payment the notice provided 
for in R. 255 or apply for a new 
reference under R. 257; otherwise he 
is not entitled to a final order.— 
GOUZEE v. MIDDLE WEST INVESTMENT 
Co., [1920] 3 W. W. R. 885.—CAN. 

e. Order for delivery up of mort- 








gaged premises—W hen made.)—The ct., 
after the final order had been made, 
& acted on by pltf., ordered the 
delivery up of possession of the mtged. 
premises, though not asked for upon 
the order being obtained.—LaAzira ». 
RANNEY (1857), 6 Gr. 323.—CAN. 

f. Who may grant order—Whether 
local judge—Of Supreme Court of 
British Columbia.}—A local judge of 
the Supreme Ct. of British Columbia 
has no jurisdiction under Ord. 27, r. 11, 
to grant a judgment for foreclosure & 
supplement the same by an order 
absolute.—Re Loomis v. ABBOTT, Re 
Lanp Reaistry Act (B. C.) (1915), 
33 W. L. R. 347; 9 W. W. R. 676; 
22 B. C. R. 330.—CAN. 


PART XIII. —_— ie FUbsEeUr: 6.— 
- (¢) 4 
g. Duty of registrar—On regisira- 


tion of order.J}—A_ registrar cannot 
require as a condition of registering 
an order absolute for foreclosure that 
the mtgee. should vacate his personal 
judgment & give an undertaking not 
to proceed thereon. In such case the 
duty of the registrar is confined to 
ma an endorsement on the certi- 
ficate stating what incumbrances it 
was subject to, & that it was based 
on an order absolute.—ScoTrTisH 
TEMPERANCE LIFE ASSURANCE CO. v. 
VANCOUVER DISTRICT REGISTRAR OF 
TITLES {ee [1917] 1 W. W. R. 
666 ; 36 D. L. R. 152.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
E. (0) ii. 


3184 i. Non payment at ag & po 
a nted — Attendance agent — 
Whether authority to receive money 
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clerk’s certificate having fixed a time & vl 

he repayment by the mtgor. of what waa age ie 
principal & interest, pitfs.’ solr. attended at the 
time & place appointed, but without any power 
of attorney from pltfs. to receive the mtge. 
moneys; the mtgor. made default. Upon a 
palo for the order absolute to foreclose :-—Held : 
1b was the mtgor.’s right to have every formality 
strictly observed.—GuURNEY v. J ACKSON (1853), 
1 Sm. & G. App. XXVI.; 67 E. BR. 1330. 

ma aig Syren Lechmere v. Clamp (No. 3) (1862), 

3185. -]—On a motion 
a foreclosure decree absolute :—H oie : art 
necessary that the person attending at the Rolls 
Chapel should have authority to give a receipt 
bf Petron oes to pay.—LONDON MONE- 
E SSURAN ; 
(ses), ee URANCE SOcIETY v. Brown 




















-l—In a foreclosure suit 
pltf.’s agent attended during the prescribed time 
for payment, but without a power of attorney 
to receive the money. No one attended to pay. 
On an ex p. application, the foreclosure was made 
absolute.—MAcRAE v. EVANS (1875), 24 W. R. 55. 

8187. J—Under a decree for 
foreclosure an agent of the mtgees. attended at the 
place appointed for payment of the money, & 
during the whole of the appointed time, but with- 
out any power of attorney to receive the money. 
No one appeared on behalf of the mtgors. :— 
Held: the foreclosure ought to be made absolute. 
—Oox v. Watson (1877), 7 Ch. D. 196; 47 
L. J. Ch. 263. 

Annotation :—Refd. Crawley v. Fuller, [1890] W. N. 35. 

3188. .]— After judgment for 
foreclosure, an agent of the mtgee. attended at the 
place appointed for the payment of the money, 
but the mtgor. failed to attend:—Held: the 
mtgee., upon production of an affidavit stating 
that his agent had received the power of attorney, 
enabling him to receive the money, was entitled 
to have foreclosure made absolute.—Harr v. 
HAWTHORNE (1880), 42 L. T. 79. 

8189. ——- ——- ——-.]—_MoorE & ROoBINSON’s 
NOTTINGHAMSHIRE BANKING Co. v. HORSFIELD, 
[1882] W. N. 43. 

319 SEE 
[1890] W. N. 35. 

3191. —— ——.|— KING v. Houay, [1895] 
W. N. 60. 

3192. Non-payment since date of attendance— 
Whether affidavit by agent sufficient.|—-Upon an 
application for an order for foreclosure absolute, 




















CRAWLEY v. FULLER, 








—.] 





necessary.) ~—- POWERS 1. MERRIMAN 
(1864), 1 Ch. Ch. 225.—CAN. 
8184 ii. .}—Where 


m. 
In a 











—— Agent — Sufficiency of.}-— 
suit at the instance of mtgees. 
resident in Scotland against defts. 
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where an affidavit of non-payment had been made 
by the person attending on behalf of pltf. to 
receive the mtge. moneys, the ct. declined to dis- 
pense with an affidavit by pltf. stating that he had 
not received the mtge. moneys between the date 
of the attendance & the date of the application.— 
yer v. SMITH (1885), 52 L. T. 798; 33 W. R. 


3198. Mortgagor not appearing.|— 
Mtgee. had obtained a foreclosure judgment nisi, 
& now moved the ct. to grant him foreclosure 
absolute. He had made no affidavit of ge ae 
ment of moneys due to him, but the solr.’s clerk, 
who attended on his behalf to receive the money 
due on the security, had made an affidavit of 
non-payment. Deft. had not appeared in the 
action since its commencement :—Held: on a 
motion by a mortgagee for foreclosure absolute, 
pltf.’s personal affidavit of non-payment might 
be dispensed with.—FRitH v. Cooke (1885), 52 
L. T. 798; 33 W. R. 688. 

3194 Mortgagee out of jurisdiction.]— 
(1) Upon a motion for a tinal order of foreclosure, 
an affidavit made on Feb. 20, last by D., one of 
two joint mtgees., & by S., was tendered in evi- 
dence. J., the other mortgagee, had in 1874 
gone to reside in New Zealand, & had granted S., 
a power of attorney, to act for him in the matter 
of the mtge. Under the authority of this power, 
& under power of attorney granted by D. S. 
had attended on Jan. 31, last tu receive payment 
of the mtge. moneys. The affidavit stated that 
J. was still in New Zealand ; that default had been 
made in payment of the mtge. moncys, & that the 
whole of this sum remained due to the mtgees. :— 
Held: the atfidavit was not sufficient, & more 
recent evidence must be adduced. 

(2) At the subsequent hearing of the motion on 
affidavit made by S. alone on Mar. 21, last was 
produced. In this S. stated that J. was still 
residing in New Zealand, that D. was away from 
his home in Derbyshire, & that his whereabouts 
was unknown, & that to the best of his knowledge 
the mtge. moneys remained unpaid :—/leld: an 
affidavit made by S. alone was insuflicient.— 
DocKsEY v. Ese (1801), 64 LL. T. 256. 

8195. Who may make affidavit—Whether all 
mortgagees must joln—Where one is out of juris- 
7 ic ice v. SHAW (1848), 10 L. T. O. S. 
481. 




















-]}— Where one of six 
mtgees. had made an affidavit for himself positively, 
& for the other mtgees. to the best of his knowledge 
& belief, that the debt had not been paid, & one of 


affidavit, of PItE must negative 
possession & the recolpt of rents & 
profits, — BuRFORD v. LYMBURNER 


the usual affidavit of non-payment is 
made by the agent of pitf. his authority 
need not be produced.—RADOLYFFE 
v. DoFFY (1864), 1 Ch. Ch. 302.—CAN. 


h. Sunday -— Whether final 
order refused.}—HOLCUMB v. LEACH 
(1852), 3 Gr. 449.—CAN. 

k. Whether necessary to show 
— Attendance of other incumbrancers. }— 
On moving for an order absolute to 
sell for default of payment of the sum 
found due by the master, it need not 
be shown that any incumbrancer, 
besides pitt, attended at the time 
appointed for payment of the several 
incumbrancers.—IRVINE v. WHITE- 

l. Who may make affidavit.) — 
Where co-mtgees. are made co-pltfs., 
the affidavit as to non-payment, to 
obtain a final order, should be made 
by all of them.—ANNIS v. WILSON 








formnerlyin Canada, but nowin Englund 
or elsewhere, it is not sufficient on a 
motion for a final order for sale for 
nitf.’3 agent to negative Gey ent 

Itf. also must do so.—MCKECHNIE 
ae McCKECHNIE (1858), 1 Ch. Ch. 42.— 


n. -j—The_ certifi- 
cate of the registrar upon taking the 
accounts under the mtge. in a fore- 
closure action directed that the balance 
found due should be paid by the mtgor. 
at the oftico of the agent of pltf. 
(foreign } co. in Victoria. Upon motion 
for final decree upon the affidavit of 
non-payment as directed, made by the 
agent :—Held: the affidavit of both 
principal & agent was necessary.-— 
CANADA SETTLERS’ LOAN CoO. ». 
RENOUF (1897), 5 B. C. R. 243.—CAN. 


oO. Negativing possession 
dé: receipt of renta & profits.j—In apply- 
ing for a final order for sale the usual 

















(1861), 1 Ch. Ch. 275.—CAN. 

Dp. -—-On_ applica- 
tion for a final order, pitf., should 
show that he haw not beeu in possession, 
or in the receipt of the rents & profita, 
—Soorr v. MODONELL (1862), 1 Ch. Ch. 
193.—CAN. 











q.-——— —— Officer of company.) 
—WESTERN ASSURANCE Co. v, CAPREOL 
(1864), 1 Ch. Ch. 227.—CAN. 

r. Solicitor.] —- Where 
pitf. resides out of the jurisdiction, 
& the affidavit as to non-payment is 
made by his solr., it must be shown 
that pltf. has no other nut within 
the jurisdiction authorised to receive 
the money.— TAYLOR v. CUTHBERT 
(1864), 1 Ch. Ch. 240.—CAN. 

t. ——.]-— Where pitf. re- 
sides out of the jurisdiction, the 
affidavit of non-payment being made 
by an agent of pitf., it must be shown 
where the custody of the mtge. has 
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the remaining five mtgees. was out of the juris- 
diction, & the others in the jurisdiction. On 
motion, ex p., on behalf of pltfs. for an order 
absolute for foreclosure :—Held: the affidavit in 
support of the motion was not sufficient, & an 
affidavit must be made by all the mtgees. in the 
jurisdiction, & the matter mentioned again to the 
ct.— KINNAIRD v. YORKE (1889), 60 L. T. 380. 

3197. ——.|—-DocKSEy v. ELSE, No. 
3194, ante. 

3198. Form of affidavit.) — NaTrionaL PER- 
MANENT MvuTUAL BENEFIT BUILDING SOCIETY 
v. RAPER, No. 3174, ante. 








(d) Form of Order. 
i. In General. 


3199. Foreclosure by consent.] — PIERSON v. 
GRUNDELL (1822), 3 Seton’s Judgments & Orders, 
7th ed. 1918. 

3200. -|—Form of order for foreclosure 
taken by consent without account.—BOYDELL v. 
MANBy (1852), 9 Hare, App. liii; 68 E. R. 788. 

3201. .]|—CHISHOLM v. FERGUSON (1855), 3 
Seton’s Judgments & Orders, 7th ed. 1925. 








li. What Orders may be Included. 


3202. Order for delivery of deeds—When express 
covenant only.|—WISEMAN & BENLEY v. WEST- 
LAND, FISHER, BENSON, DAViS & STANBRIDGE, No. 
1511, ante. 

8203. Foreclosure against puisne incum- 
brancer—Not deeds affecting only equity of re- 
demption.|—First mtgee., obtaining a judgment for 
foreclosure against a puisne incumbrancer, is not 
entitled to the insertion of an order, that deeds 
in deft.’s possession affecting only the equity of 
redemption be delivered up to him.—GREENE v. 
FOSTER (1882), 22 Ch. D. 566; 52 L. J. Ch. 470; 
48 L. T. 411; 31 W. R. 285. 

Annotation :—Refd. Lewin v. Jones (1884), 53 L. J. Ch. 1011. 

3204. Decree for partition—Right of owners of 
equity of redemption—Not against will of mort- 
gagee.|—A decree for a partition is not properly 
incident to a foreclosure or redemption suit, in 
such a way that the owners of the cquity of 
redemption can be allowed to insist on it against 
the will of the mtgee., who has no interest in the 
question.— WATKINS v. WILLIAMS, HAVERD v. 
CHURCH (1851), 3 Mac. & G. 622; 19 L. T. O. S. 
13; 42 BE. R. 400; sub nom. WATKINS v. WILLIAMS, 
a v. Davis, 21 L. J. Ch. 6013; 16 Jur. 181, 
Annotations :—Mentd. Henderson v. Cr 


216; Perry v. Merritt (1874), L. R. 
Ford (1877). 7 C 
. J. Ch. 873. 





oss (1861), 29 Beav. 
18 Kq. 152; Shaw v. 
Ch. D. 669; Sinclair v. James (1894), 63 


3205. Vesting order—Mortgagor out of juris- 
diction.|—On making an order of foreclosure 
absolute, the ct. refused to add a declaration under 
Trustee Act, 1850 (c. 60), that the mtgor. being 
out of the jurisdiction is a trustee, in order to 
found upon it a subsequent application for a 


been.—Rak wv. SHAW ‘ : 
300 OAR v AW (1864), 1 Ch. Ch 


a. Proof that defendant was alive— 
At date of final order.}—Where a bill 
was served on deft. personally, & about 
& year afterwards a final order of fore- 
closure was granted in the suit :-— 
Held: ® purchaser was not entitled 
to insist on pitf. (the vendor) proving 
that deft. was alive when the final order | suit: 
was made.—HENDERSON v. SPENCER 


(1881), 8 P. R. 402.—-CGAN. position of the par 
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E. (d) i. 


b. Non-disclosure of facts |}—A final 
decree of foreclosure had been ob- 
tained in a suit where the true 
position of parties was not disclosed, 
or material facts had been misrepre- 
sented, & a bill was subsequently 
to enforce a claim agaius 
coho interes 

—Held: a decree other than 
roper had the true 
es to that sult been 


ted as pltf. in that 
would have been B 
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vesting order. Such a declaration can be obtained 
only on a separate application.— SMITH v. BOUCHER 
(1852), 1 Sm. & G. 72; 20 L. T. O.S. 88; 16 Jur. 
1154; 1W.R. 51; 65H. R. 32. 

3206. Mortgagor not to be found |—In a 
foreclosure suit the money was to be paid between 
12 &1. The agent of the mtgees. attended during 
the whole of that period, but without a power of 
attorney to receive the money. The mtgees. 
themselves only attended twenty-five minutes. 
No one attended to pay. The foreclosure was 
made absolute; & it appearing that the mtgor. 
could not be found, he was declared a trustee, & 
a vesting order was made, vesting the property 
in the mtgees.—-LECHMERE v. CLAMP (No. 3) (1862), 
31 Beav. 578; 1 New Rep. 81; 32 L. J. Ch. 276 ; 
7L. T. ; 9 Jur. N. S. 482; 11 W. R. 88; 54 
BK. R. 1263. 


Annotations :—Apld. London Monetary Advance Co. »v. 
oo (1868), 18 L. T. 349; Macrae v. Evans (1875), 24 
° e JU. 


3207. -]—Deft. in a foreclosure suit 
having made default, & it being impossible to find 
him, a motion was made under Ord. 22, r. 15, to 
take the bill pro confesso, & make the decree 
absolute. In drawing up the order the registrar 
considered that he could only make the order 
absolute :—Held: there must be an order similar 
to that in Lechmere v. Clamp, No. 3206, ante.— 
LONDON MONETARY ADVANCE Co. v. BEAN (1868), 
18 L. T. 349. 

3208. ——— Where mortgage contains declaration 
of trust.|—A mtge. by sub-demise of leasehold 
property contained an absolute declaration of 
trust by the mtgor. of his reversion. Mtgor. 
having refused to convey, the ct. decreed judgment 
for foreclosure of the equity of redemption of the 
premises, & of the reversionary term; but the ct. 
refused to make a vesting order as to the reversion 
until the decree absolute.—BRITISH EMPIRE 
MuTuUAL LIFE ASSURANCE Co. v. SUGDEN (1878), 
47 L. J. Ch. 691; 26 W. R. 631. 

3209. Order for possession.] — Redemption 
barred, but no possession to be decreed.—ANON. 
(1678), 2 Cas. in Ch. 244; 22 BE. R. 927, L. C. 

3210. |—CRAVEN BANK v. HARTLEY, 
[1886] W. N. 189. 

Ann :—Refd. Jenkins v. Ridgloy (1893), 41 W. R. 














3211. ——.]—-LACON v. TYRRELL, No. 3004, anle. 

8212. Whether enforceable by writ.|—An 
order for foreclosure absolute is not a judgment 
for the recovery of the possession of land within 
R. S. C. 1875, Ord. 42, r. 3. Hence after fore- 
closure absolute pltf. is not entitled to a writ of 
possession.—WooD v. WHEATER (1882), 22 Ch. D. 
itt 62 L. J. Ch. 144; 47 L. T. 440; 31 W. R. 
117. 





3213. ——~-.|—-Re Hiaq’s MoRTGAGE, GODDARD 
v. Hiaa, [1894] W.N. 73. 
$214. Where order nisi for possession.]— 





Where an order nisi for foreclosure & possession 
had been made the order absolute also provided 
for possession & was made ex p.—WITHALL v. 
NIxon (1885), 28 Ch. D. 413; 54 L. J. Ch. 616; 
33 W. R. 565. 


stated, would be refused.—WILSON v. 
Hopason (1868), 14 Gr. 543.—CAN. 

6. Whether signature of local mas- 
ter necessary.}—Final order of fore- 
closure made by a local master in 
chambers & issued, bearing his name, 
under the seal of the ct. & signed by 
the local registrar, complies with the 
provisions of R. 618 (Sask.), & does not 
require to be signed by the local 
master.—Re LAND TITLES AcT, FITZ- 
GERALD v. Mayo (1915), 31 W. L. R. 
795.—CAN. 


ed 
the party 
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3215. ——.]—WILLIAMSON v. 
ee 


3102, ante. 
2 ——.]—KeEITH v. Day, No. 3008, 





BURRAGE, 





ante. 


8217. ——- Though not asked for in action or 
summons.|—Satt v. Epaar, No. 3003, ante. 
.|—An order for foreclosure 
absolute in a foreclosure action commenced by 
Summons, may, as against deft. mtgor. in 
possession, he having been served & not appearing, 
include an order for delivery of possession by him 
to pltf., even though the summons did not ask for 
yg - Seger arene v. APPLEGATE (1887), 

1D. 423 57 L. J. Ch. 506; 57 L. T. 599; 36 
W. R. 397. icigieits as 
Annitation :—Refd. Jenkins v. Ridgley (1893), 41 W. BR. 


3219. -}—MANCHESTER & LIVERPOOL 
BANK v. PARKINSON, No. 3005, ante. 

$220. Charging order on stock.]— 
RICKETTS v. RICKETTS, [1891] W. N. 29. 


emceD 
i] 




















3221. ——.]—JENKINS v. RipGLeEy, No. 
3006, ante. 
3222. Must contain description of property.| 





~—An order for the delivery of possession of mtged. 
property by the mtgor. to the mtgee. forming 
part of a Judgment for foreclosure absolute, ought 
to contain a description of the property as sct forth 
in the mtge. deed, in order that the writ of 
possession may be filled up in such a way as to 
enable the sheriff to identify the property of 
which he is directed to deliver posession.— 
THYNNE v. SARL, [1891] 2 Ch. 79; 60 L. J. Ch. 
590; 64L. T. 781. 

3223. Whether made ex parte.}|—Lr Bas 
v. GRANT, No. 3007, ante. 

3224. Only made after foreclosure absolute 
—In foreclosure action.] — Possession of mtged. 
premises is not ordered in a foreclosure action until 
after foreelosure absolute, & it is not the practice 
of the cts. in appointing receivers & managers 
of mtged. hereditaments to make any order for 
delivery of possession of land as distinct from the 
possession of such stock-in-trade & effects, includ- 
ing books & documents, as are necessary to enable 
the managing part of the order to be carried out 
by the receiver.—NATIONAL PROVINCIAL BANK OF 
ENGLAND, LTD. v. UNITED ELECTRIC THEATRES, 
Lrp., [1916] 1 Ch. 1382; 85 L. J. Ch. 106; 114 
L. T. 276; 80 J. P. 1538; 32 T. L. R. 174; 60 
Sol. Jo. 274; 141. G. BR. 265; [1916] H. LB. BR. 56. 


Annotation :—Mentd. National Provincial Bank of England 
v. Charnicy (1923), 93 L. J. K. B. 241. 


See R.S. C., Ord. 18, r. 2. 








(e) Stamp Duty. 

See Stamp Act, 1891 (c. 39), ss. 54, 57; Finance 
Act, 1898 (c. 10), 5.6; &, generally, REVENUE. 

3225. Ad valorem duty chargeable—Equitable 
mortgage.] — Where an equitable mtgee. obtains 
an order absolute for foreclosure under which the 
mtgor. is directed to execute, & does exccute, 
@ conveyance of all his estate & interest in the 
property to the mtgee., the conveyance is a 
‘“‘ conveyance on sale’”’ within Stamp Act, 1891 


N.S. R. 414.—C 
3229 iii. —— 
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8229 i. Not granted as of course— 
Discretion of court.}—On a motion to 
open foreclosure it no a that the 
debt & costs amounted to about $3,000, 
& the property was worth $7,000. The 
master, under the circumstances sect 
out in the report, refused the motion, 
pitf. having been forbearing, & deft. 
negligent throughout. — MILES ». 
CAMERON (1883), 9 P. R. 502.—CAN. 

8229 fi. —— .]}—~-OUCHTERLONY 


redemption & 


PETERSON 





v. PALGRAVE a Co. (1897), 29 





ary in the ct. to extend the time for 


extended the time & his order has 
been confirmed by a judge in chambers 
the Ct. of Appeal will not interfcre 
unless the discretion has been exercised 
on a wrong principle.—-MCGREGOR v. 
& Wiiuiams (1916), 

W.L. R.133 ; 10 W. W. R. 349.—CAN. 


8229iv. ————-. + HowEv. HowE 
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(c. 39), s. 54, & is chargeable with ad valorem duty 
under the head ‘‘ Conveyance or transfer on sale ”’ 
in sched. I. to that Act.—HUNTINGTON v. INLAND 


| REVENUE Comrs., [1896] 1 Q. B. 422; 65 L. J. 


Q. B. 297 : 74 L. T. 28 3 44 W. R. 300 ; 12 Tq; L. R. 

143; 40 Sol. Jo. 212, D.C. 

Annotations :—Consd. Re Lovell & Collard’s Contract, [1907] 
1 Ch. 249; He de Leeuw, Jakens v. Central Advance & 
Discount Corpn., (1922) 2 Ch. 540. 


3226. Disposition in security.|—A bond & 
disposition in security contained a power of sale. 
The creditor exposed for sale the property held in 
security at a price less than the amount due under 
his security, & failed to find a purchaser. The 
creditor then applied to the sheriff under Heritable 
Securities (Scotland) Act, 1894 (c. 44), s. 8, & the 
sheriff issued a decree that the debtors had for- 
feited their rights of redemption, & that the 
creditor was vested absolutely in the subjects at 
the price named :—Held: the transaction con- 
stituted a sale to the creditor, & was chargeable, 
by Stamp Act, 1891 (c. 39), ss. 54, 57, & sched. I. 
thereto, with ad valorem duty.—INLAND REVENUE 
Comrs. v. Top, [1898] A. C. 309; 67 L. J. P. C. 
425; 78 L. T. 571; 14 'T. L. BR. 400, HW. Ll. 

3227. ——- Legal mortgage.|—LIGHTWooD v. 
BURSILL (1896), cited in [1907] 1 Ch. at p. 255. 
alnnotation :-—Refd. Re Lovell & Collard’s Contract, 

[1907] 1 Ch. 249, 

3228. -|—An order for foreclosure 
absolute of a legal mtge. made after Stamp Act, 
1801 (c. 39), but before Finance Act, 1898 (c. 10), 
came into force, must be stamped with ad valorem 
duty as being an order of the ct. whereby an estate 
of interest in property ‘‘ upon the sale thereof is 
transferred to or vested in a purchaser.”’ 

Semble: upon the construction of Stamp Act, 
1891 (c. 39), s. 54, apart from Finance Act, 1898 
(c. 10), ad valorem duty was payable on an order 
foreclosing a legal mtge.—Re LOVELL & COLLARD’S 
ConTRACT, [1907] 1 Ch. 249; 76 L. J. Ch. 246; 
96 L. T. 382. 

Annotation :-—Consd. Re de Leouw, Jakona v. 

Advance & Discount Corpno., [1922] 2 Ch. 540. 














Central 


SUB-SECT. 7.—COSTs. 
See Part XVIII., post. 


SUB-SECT. 8.—OPENING FORECLOSURE. 
A. Under What Circumstances Time will be 
Enlarged. 

(a) Enlargement before Decree Absolute. 


3229. Not granted as of course—Discretion of 
court.|/— Motion to enlarge the time for foreclosing, 
is not of course, although the interest be paid up, 
& the costs paid. Where there is no opposition, 
the ct. will give further time in its discretion. 

It is certainly not of course. Non constat that 
the security may be sufficiently ample (RICHARDS, 
C.B.).—QUARLES v. KNIGHT (1820), 8 Price, 630 ; 
146 E. R. 1318. 


(1916), 34 W. L. R. 941; 10 W. W. R. 


1263.—CAN. 
.}—It is discrotion- 8229 v. —— -——-.}—MAOCKIE 1. 
STANDARD TRUSTS CO., [1922 1 
where a master has ww. W. fh. 566; 67 D. L. R. 201; 17 


Alta. L. R. 236.—CAN. 


3229 vi. ———, }—MORMAN  V. 
ANDERSON (Sask.), [1926] 1 W. W. R. 
909.—CAN. 





34 3229 vii. .J—The slightest 
ground will induce a court of equity to 
extend the time of sale in a foreclosure 








586 
Sect. 7.—Foreclosure or sale: Sub-sect. 8, A. (a) 
& (b).] 
3230. Necessity for ample security.] — 





QUARLES v. KNIGHT, No. 3229, ante. 

3231. -]—In a foreclosure suit, an 
order to enlarge the time for payment of the mtge. 
money, is by no means of course, but may be 
refused, where no excuse for the default is stated, 
& the security does not appear to be ample. The 
usual condition on which it is granted is, on pay- 
ment of interest & costs before the time appointed 
by the master for payment of the whole; in this 
case, however, it was ordered, that upon payment 
of the interest & costs within a month, the time 
should be enlarged for five months.—KEyRE v. 
HANSON (1840), 2 Beav. 478; 9 L. J. Ch. 302; 48 
H.R. 1266. 

Annotations :—Folld. Geldart v. Hornby (1841), 6 Jur. 78. 


Consd. Ford v. Wastell (1847), 6 Hare, 229. Refd. Holford 
vw. Yate (1855), 1 K. & J. 677. 


3232. Necessity for assignment of sufficient 
reason.|—A first application by a mtgor., to enlarge 
the time given him to redeem, refused ; no reason 
being assigned why the money was not to be paid 
on the day fixed by the report.—NANNY v. 
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Epwakps (1827), 4 Russ. 124; 6 L. J. O. S. Ch. 


20; 38 EH. R. 752. 

Annotations :—Folld. Geldart v. Hornby (1841), 6 Jur. 78. 
Consd. Ford v. Wastell (1847), 6 Hare, 229. eid. Eyre v. 
Hanson (1840), 2 Beav,. 478. 


3233. —— .|—EYRE v. HANSON, No. 3231, 
ante. 

3284. ——.]—CAMPBELL v. Moxuay, No. 2724, 
ante. 

$235. ——— In favour of assignee added after 
judgment nisi.|—Re Parsota, LtTp., BLACKBURN 
v. PARBOLA, LTD., No. 29738, ante. 

3236. What will be considered sufficient reason— 
Slight grounds.|—Patcu v. WARD, No. 2978, ante. 

3237. ——— Reasonable prospect of mortgagor 
discharging debt.|—-ForrEst v. SHORE, No. 3320, 
post. 





(b) Enlargement after Entry of Order Absolute. 


8238. Whether enlargement obtainable.]—-Time 
enlarged for the performance of a decree for the 
redemption of a mtge.—IsMoORD v. CLAYPOOL 
(1666), 1 Rep. Ch. 262; 9 Sim. 317, n.; 21 E. R. 


568. 
Annotation :—Folld. Ford v. Wastell (1847), 16 L. J. Ch. 372. 


cause.—JESSOP v. KING (1812), 2 f. —— Arranging new loan.) — the property being stillin the possession 
Ball & B. 97.—IR. BROoDIK PATTERSON (1912), 21 of the mtgor.—PLaTT_v. ASHBRIDGE 
$230 i. —— Necessity for ample O. W.R. 235; 3 O. W. N. 685; 1 (1865), 12 Gr. 105.—CAN. 


security.)}—GEMMEL v. BURN (1878), 
7 P, R. 881.—CAN. 
$230 ii. ~}—An order to 
enlarge the time for payment of a 
mtge. debt is by no means of course ; 
though a strong reason is not 











D. L. R. 901.—CAN 


: ~ To give third mortgagee 
opportunity to redeem.J—In an action 
by a first mtgee., a third mtgee. was 
given an extension beyond the time 
fixed by the order nisi for redemption ; 


3288 iv. ——.}—Where pltf. can bo 
replaced in the same position he 
occupied before the default, & recoin- 
pensed for any damage he may have 
suffered, & where there appears & 
prospect of the amount of the mtge. 


required, it will be refused where none 
is assigned, or where the security does 
not appear ample.—IDINGTON v. 
Trusts & GUARANTEE Co., Ltn. 
(Alta.), [1917] 2 W. W. R. 154; 34 
D. L. R. 86.—CAN. 

8284 1. ——-.}~-ANoN. (1853), 4 Gr. 
61.—CAN. , 


_ 3237 i. What will be considered suffi- 
cient reason—Reasonable prospect of 
mortgagor evi debt.J—FORD v. 
STEEPLES (1844), 1 O. S. 282.—CAN. 

3287 ii. -}—Deft. seeking 
to open foreclosure should show some 
reasonable excuse for not redeeming 
at the proper time, ar ore neues 
a prospect of paying the mtge. de 
if time be given him, & that the pro- 
porty is of much greator value than the 
amount due.—JOHNSON v. ASHBRIDGE 
(cirea 1866), 2 Ch. Ch. 251.—CAN. 

8237 iii. -}—Where the day 
to pay money reported due on a mtvre. 
was past, the ct. allowed the mtgor. 
81x months’ further time to redeem, 
on condition of paying the costs of the 
motion, & interest on the whole sum 
found due, it Sppeerns that the 
security was good, & the mtgor. in 
a fair way to raise money.—STREET v. 
cane (1867), 2 Ch. Ch. 270.— 














8287 iv. ———- ———.]—CAMERON 1. 
CAMERON (1869), 2 Ch. Ch. 375.—CAN. 

8287 v. -}—A substantial 
extension | of the time allowed by an 
order nisi for redemption in a mtve. 
action refused on the application of a 
hird mtgee., there being no evidence 
of malig tho tae of the mtgor. 
obtain the money to pay off the 
debt, but a second short extension was 
pute to permit tho subsequent 
ncumbrancers to decide whether or 
not to redeem.—SasKATCHEWAN MORT- 
GAGE & Trust OCorpN., Lrp. v. 
a [1925] 1 W. W. R. 497.— 


d. : Mortgagor hindered by mort- 
agee’s advertisement.}—GILMOUR _ v. 
YERS (circa 1866}, 2 Ch. Ch. 179.— 
CAN. 
voyage. —CAMRRON 9, RUrepae CY. 
: v. RUTLEDG T. 
(1908), 2W.L. R. 73 CANS , 














it appearing that the third mitgev. 
intended to redeem should the second 
mtgee. not doso.—BRAID v. MCDOWELL 
(B. C.), [1919] 3 W. W. R. 596.—CAN. 

h. Statutory foreclosurc.} — Where 
the formalities prescribed by Real 
Property Act, for the foreclosure of 
a nitge. under the Act have been com- 
plied with & there has been no fraud, 
the ct. has no power to re-open the 
foreclosure.—-CAMPBELL v. BANK OF 
New Souta Wakes (1883), 16 
N. S, W. Eq. 285,.-—--AUS. 

k, ——.]-——-WiLLIAMS v. Box (1910), 
13 W. L. R. 451.—CAN. 

1. Abatement of suit.J— This suit 
became abated between the date of 
the report & the time fixed by it for 

ayment by subsequent incum- 

rancers. An application for a final 
order for foreclosure was refused, & 
a& new day was appointed, allowing 
the incumbrancers an additional time 
for payment, equal to the time the suit 
remained abated.—BIGGAk v. WAY 
(1879), 8 P. R. 158.— CAN. 

m. Final order found to be invalid 
—Right to redeem not lost. J--MARTIN v. 
EKvans (1917), 39 O. L. R. 479; 38 
Sask, L. R. 376.—CAN, 
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8238 i. Whether enlargement obtain- 
able.] — NATIONAL MUTUAL LIFE 
ASSOON. . BENJAMIN (1900), 21 
N.S. W. Eq. 96: 17 N. S. W. W.N. 
52.—AUS. 

3238 ii. -}+—Where a purchaser 
of the cquity of redemption paid the 
amount found due to pitf. :—Held: 
this was a payment by deft., or some 
one on his account, & the final order of 
foreclosure was sct aside.—REID v. 
CoorgEr (1860), 2 Ch. Ch. 90.—-CAN. 

$2388 iii. -}—A foreclosure was 
opened eighteen months after the final 
order, where the mtgor. was illiterate 
& had no solr. in the cause, & mis- 
understood the object of the bill, which 
was the only paper served on him; 








the mtge. twelve per cent. 
interest, the property appearing to be 
three times the value of the incum- 


brance, & the whole or greater part of 


money being paid within the period 
asked for, the ct. will not refuse to 
open the foreclosure.—WaADDELL_ U. 
McCoLi (1866), 2 Ch. Ch. 62.—CAN. 
$288 v. INDEPENDENT ORDER OF 
FoRESTERS v. Prac (1900), 20 C. L. T. 
3238 vi. .}—ScorTrrisH AMERICAN 
INVESTMENT Co. v. BREWER (1901), 





21 GL. T. 622; 20. L. R. 369.— 
CAN. 
3238 vii. ———.}—BARNES % BATRD 


(1904), 15 Man. L. R. 162.—CAN, 


$238 viii. .}~—Under Manu. Real 
Property Act, R. S. M., 1902 (c. 148), 
s. 126, as amended by 5 & 6 Edw. 7, 
c. 75, 8. 3, (Man.), the ct. has equitable 
jurisdiction to open up foreclosure 
proceedings in respect of mtges. fore- 
closed under sects. 113 & 114 of the 
Act, notwithstanding the issue of a 
certificate of title, in the same manner 
& upon the same grounds as in the 
case of ordinary a er at all events 
where rights of a third party holding 
the status of a bond fide purchaser for 
value have not intervened.—WILLIAMS 
v. Box (1910), 19 Man. L. R. 560; 31 
Cc. L. T. 251; 448. Cc. R. 1.—CAN, 


3238 ix. .}—The fact that a pay- 
ment was made to the mtgeoe. after the 
order nist was made, that negotiations 
for a settlement were carried on until 
the final order was obtained & that 
the property is apparently worth 
much more than the amount of the 
mtge., constitute equitable grounds 
for opening up the foreclosure.— 
COLONIAL INVESTMENT & LOAN Co. ¥. 
MoMANvws, [1918] 1 W. W. R. 561; 11 
Sask. L. R. 61.—CAN. 


32388 x. .}—The ct. has no juris- 
diction to open up a foreclosure under 
Real Property Act, R. S. M. 1913 
c. 171, regularly & properly obtained. 
in accordance with the provisions of 
that Act.— SAMWELL »v. BRITISH 
AMERICAN MORTGAGE CORPN., [1920] 
2 W. W. R. 638.—CAN. 


32388 xi. ———.]—ANON. (1846), 10 
I. Ea. R. 174.—IR. 


8288 xii. ~}—Re Power & CAR- 
pe oeaus (1890), 25 L. R. Ir. 














Parr XJI]._—Remepties or MortgaGEr. 


8239. ——.|—Let the son have six months’ 


longer time, from this day, to redeem, Take ti 
Michaelmas term to redeem: if money bie tien 
paid, let the order to foreclose stand & this to be 
peremptory (WriauT, LORD KEEPER).—ABNEY 
ey ee (1701), 9 Sim. 317, n.; 59 BE. R. 
8240. ——.]—Pltf. obtained the common decree 
for foreclosure, & afterwards the order absolute, 
which last-mentioned order was enrolled. Upon 
motion by deft. for the enlargement of the time 
fixed by the order absolute for the payment of the 
mtge. debt :—Held: the enrolment of the order 
need not be vacated, & the ct. was not precluded 
from enlarging the time—ForD v. WASTELL 
seen ee ee 6 Hare, 220; 17 L. _. _... 
; . T. 0. 8S. 461; . ; u. R. 
ime 61; 12 Jur. 404; 41 BE. R 
Annotations :—Folld, Thornhill v. Manning (1851), 1 Sim. 








N.S. 451. Refd. Proes ». Coke (1871), 6 Ch. App. 645. 
Pe .]|—THORNHILL v. MANNING, No. 333], 
$242. Former procedure.|—Deft., who has 


allowed a decree nisi to be made absolute against 
him, by not appearing to show cause against, it, 
is not entitled, as of course, to a rehearing, & 
therefore it is irregular for a party so situated to 
obtain an order to rehear the cause upon the 
common petition ; the proper course is to present 
a special petition, praying that the order making 
the decree absolute may be discharged, & that 
the party may be at liberty to show cause against 
the decree.—BoorTu v. CRESWICKE (1841), Cr. & 
Ph. 3613 41 E.R. 528, L. C.; subsequent pro- 
ceedings (1842), 6 Jur. 1023, L. C. 

3243. Property sold by mortgagee.|] — 
CAMPBELL v. LIOLYLAND, No. 2979, ante. 

3244. ——— On presentation of strong case—In- 
evitable necessity.|—CocKkER v. Brevis (1665), 1 
Cas. in Ch. 61; Freem. Ch. 129; 22 E. 8. 695; 
sub nom. COKER v. BEAVIT, 1 Rep. Ch. 258. 
Annotation :—Folld. Ford v. Wastell (1847), 6 Hare, 229. 

$245. ——— Default owing to unusual & accidental 
circumstances.|— LEE v. HEATH (1747), 9 Sim. 
306; 9L. J. Ch. 117; 59 EK. WR. 375, L. C. 

3248. ——- -]—NANFAN 7. PERKINS (1766), 
9 Sim. 308; 9L. J. Ch. 114; 59 H.R. 376, L. C. 
Annotation :-—Folld. Jones v, Croswicke (1839), 9 Sim. 304. 

3247. —— .|\—CROMPTON & STAMFORD Uv. 
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EFFINGHAM (HARL) (1782), 9 Sim. 311; 9 L. J. Ch. 

116; 59 E.R. 377, L. C. 

Annotations :—Consd, Jones v. Creswicke, Booth v. Creswicke 
(1839), 9 L. J. Ch. 113; Ford v. Wastell (1847), 2 Ph. ‘91. 
3248. ——~- Non-compliance with terms of decree.] 

—If anybody has obtained a decree of foreclosure 

on terms which have not been complied with, 

the proper application should have been to open 
the foreclosure (LORD LOUGHBOROUGH, C.).—Cox 

: a (1788), 2 Bro. C. C. 3384; 29 BE. R. 186, 


3249. ——  ——-.]—JoacuIM v. M‘DOUALL 
aioe Aiea 314; 91. J. Ch. 117; 59 E. R. 


Annotation :—Folld. Jones v, Croswicke, Booth v. Creawicke 
(1839), 9 L. J. Ch. 113. 


8250. —— -|—Under a decree in a fore- 
closure suit, the time fixed for payment of prin- 
cipal, interest & costs, was July 31. On July 25, 
deft. obtained an order, referring it to the master 
to fix a further time on his paying tho interest 
& costs on the first-mentioned day. Deft., how- 
ever, failed to make that payment, &, on Aug. 3 
following, pltf. obtained the usual order for fore- 
closure absolute; but, owing to the press of 
business in the registrar’s office, it was not drawn 
up. On Aug. 16 deft. moved for a further exten- 
sion of time, on the ground that a person who had 
agreed to lend him the amount of the principal, 
interest & costs was prevented, by illness, from 
coming to London on July 31, & his wife, whom he 
had deputed to bring the muncy, was prevented 
from doing so, by the coach being full on July 30. 
— JONES v. CRESWICKE, BooTH v. CRESWICKE 
(1839), 9 Sim. 304; 91. J. Ch. 113; 4 Jur. 216; 
59 I. R. 3743 on appeal (1841), 5 Jur. 763, L. C. 
atunotation. »>—Retd. Ford v. Wastoll (1847), 6 Hare, 229. 








3251. ——- ——-.]|—PaTcu v. Wann, No. 2078, 
ante. 

3252. ——.|—CAMPBELL v. LLOLYLAND, 
No. 2979, ante. 

3253. —-—- Discovery of new evidence showing 


court mistaken as to priorities.|—In a foreclosure 
suit, a decree was nade declaring a deft.’s mtge. 
entitled to priority over that of pltf. Subse- 
quently a former clerk of that dett.’s solr. gave 
evidence as to the date of deft.’s mtge., & pro- 
duced a document tending to show that the 
mtge. was of later date than it was believed to 


$2481. —— Property sold by mortgagee. } 
—-KELLY ¥. IMPERIAL LOAN & INVEST- 
MENT Co, (1885), 118. C. R. 516.—CAN. 


n. —— Action by purchaser of 
equity of redemption.}—A decree of 
foreclosure absolute, drawn up & 
entered, was set asido at the instance 
of a purchaser of the equity of 
redemption, whose interest was 
acquired after the institution of the 
sult to foreclose, but without notice 
of it.—HILiIarRp v. CAMPBELL (1859), 
7 Gr. 96.—CAN. 


o. —— Rights of third party inter- 
vening.]—COLLINS v. DENISON (1869), 
2 Ch. Ch. 465.—CAN. 

.-—-— = IAMERON tv. WOLFE 

qa. —— ——.J—_RICHARDS YU. 
THOMPSON (1911), 18 W. L. R. 179; 
4 Sask. L. R. 913.—CAN. 

r.——- ——.]— CREDIT_ FONCIER 
Franco CANADIEN ¥v. _REDEKOPE 
(Sask.), [1919] 2 W. W. R. 158; 46 
D. L. R. 225.—CAN. 

t. eS Ee application to 
set aside a final order of foreclosure 
should be refused where it appears 
that subsequent to the issue of title 
under « foreclosure, onder on ity 

mn ac tc) 
third pareon: unless such third person 





is brought before the ct. or notified 
of the proceedings.—MANUFACTURERS 
Lirr INSURANCE Co. v. CROKER, [1920] 
3 W. W. It. 331.—CAN. 

a. ~The fact that the 
land has been sold to a third person 
is not alone an insuperable obstacle. 
The mtgor. may be permitted to redeem 
whenever the equities in favour of it 
undoubtedly outweigh all that are 
against it.—DOVERVOURT LAND BUILD- 
Ing & Savina Co. tt. DUNVEGAN 
Hxeiauts Lanp Co. (1920), 47 O. L. ht. 
105; 17 O. W. N. 482.—CAN. 

b. —— On nayment of principal & 
interest. J—-TRINITY COLLEGE v. HILL 
(1884), 10 A. R. 99.—CAN. 

c. Concealment of material 
circumstances. }—Doft. having appealed. 
promptly to open the foreclosure, & 
it appearing that pitt. & M. were acting 
in collusion to injure deft., & various 
material facts tcircumstances in 
regard to the accounts not having beon 
brought, before the judge who made the 
final order, the foreclosure was opened. 
—HILL v. Hanpy (B. C.) (1914), 27 
W. L. R. 266; 6 W. W. R. 244; 17 
D. L. R. 87.—CAN. 

d. Irregularity in proceedings.) 
—Where a final judgment foreclosing 
a mtgor.’s equity of redemption has 
been obtain thout servicé of tho 











welt. of summons upon the mtgor. he 
is entitled to have the judgment set 
aside, notwithstanding the fact that 
the mtgee. has obtained a certificate 
of indefeasible title under Land 
Rogistry Act, KR. 8. B.C., 1911 (¢. 127), 
kh. 14 a, as wumonded by the Act of 1917 
(c. 33), 4. 2 (5), & has sold the property 
without notice of the lrregularity.— 
CANADA PERMANENT MORTGAGE CORPN. 
»® NaTHa Sina, [1921] 2 W. W. R. 
36) .—CAN. 

3248 i. —— Non-compliance with terma 
of decree.J—In a suit brought by a 
intgee, for sale of the mtged. property, 
a decree was roe directing that the 
mtgor. shoul pay the mtge. debt 
within six months, & that in default 
his right of redemption should be 
foreclosed. The money not ha 
been pee within the appointed time, 
the ct. was bound to pass an order 
absolute for sale; it had no power to 
enlarge the time for permet. 
TANIRAM 0. GAJANAN (1899), I. L. R. 
24 Bom. 300.—IND. 

e. Recovery of judgment.)— The 
recovery of a judgment against deft. 
after a final order opens the foreclosure 
& lets deft. in to redeem.—MILLs v. 
CHOATE (1869), 2 Ch. Oh. 433.—OAN. 


t. ——~.) — PAISLEY v. BRODDY 
(1885), 11 P. ° 202.—CAN, 
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be at the hearing of the cause; & their lordships 
being convinced that there had been no want of 
diligence on pltf.’s part:—Held: this was evl- 
dence which could not possibly have been used 
when the decree was made; if adduced it would 
probably have altered the judgment of the ct. ; 
& leave to file a bill of review had been properly 
given.—THOMAS v. RAWLINGS (1864), 11 L. T. 
721; 10 Jur. N.S. 1192; 13 W. R. 248, L. JJ. 


Annotations :—Refd. Re Hoghton, Hoghton v. Fiddey (1874), 
L. R. 18 Eg. 573; Birch v. Birch (1902), 86 L. T. 364. 


3254. Increase in value of mortgage pro- 
perty before decree absolute.|—-BEATON v. BOUL- 
TON, [1891] W. N. 30. 

8255. ——— Discretion of court.| — ABDY v. 
BROWN (1894), 39 Sol. Jo. 10. 


(c) Successive Enlargement. 

3256. When granted—On presentation of strong 
case—Though last order peremptory.|—It requires 
a strong case to induce the ct. to make a fourth 
order, enlarging the time for the payment of 
mtge. money, decreed to be paid. If deft. has 
done all he can to obtain the money, & has been 
baffled in his purpose, by unexpected delays, & 
there appears a strong probability of the money 
being raisable within three months, the ct. would 
feel disposed to enlarge the time. It is sworn 
that the objections to the title are satisfactorily 
answered, & the solr. also swears, he verily believes 
the sales will be completed within three months. 
The last order does certainly purport to be a per- 
emptory order, but, I think, the ct. has sometimes, 
in these cases, given further time, notwithstanding 
that expression. Let deft. take an order for three 
months further time, on the usual terms 
(PLUMER, V.-C.).—EDWARDS v. CUNLIFFE (1816), 
1 Madd. 287; 56.E. R. 100. 

Annotations :—Refd. Eyre ». Hanson (1840), 2 Beav. 478; 

Ford v. Wastell (1847), 6 Hare, 229. entd. Brewin v. 

Austin (1838), 2 Keen, 211. 


3257. -]—Mtgor., who had permitted 
& decree nisi for foreclosure to be made absolute 
against him, he having obtained several enlarge- 
ments of time for payment of the amount found 
duc to the mtgee., in all of which he made default, 
was permitted to rehear the original decree upon 
terms, having satisfied the ct. that he had a case 
for a rehearing upon the merits.—BooTH v. CRES- 
WICKE (1842), 6 Jur. 1023, L. C. 

3258. What will be considered sufficient reason— 
Mortgaged property of greater value then incum- 
brance—Mortgagor having promised not to ask for 
further time.]—ANon. (1740), Barn. Ch. 221; 27 
E. R. 621. 

3259. ——- Defendant having done all possible 
to raise money—Prevented by unexpected delays. |— 
EDWARDs v. CUNLIFFE, No. 3256, ante. 














(2) Concurrence of Other Proceedings. 


3260. Appeal by mortgagor—Right to redeem in 
dispute—Terms on which enlargement granted.]— 
Kquitable mtge. by deposit of deed. The ct. 
refused to suspend the execution of a decree, 
obtained by a mtgee., until six months after hear- 
ing an appeal; but gave six months on bringing 
the money into ct., consenting to a receiver, & 
paying interest & costs, on pltf.’s undertaking to 
repay, if the decree should be reversed.—MOoNnkK- 
HOUSE v. BEDFORD CORPN. (1810), 17 Ves. 380; 
34 E. R. 147, L. OC. 


Annotations :—Refd. Brewin v. Austin 
211; Holford vo. Yate (1855), 1 K. & J. 


3261. 


(1838), 2 Keen, 
677. 








————.]—The time appointed for | 


MoRTGAGE. 


redemption enlarged, on terms, pending an appeal 
to the House of Lords. 

My only doubt has been as to the costs of the 
suit. I think I must order C. to pay into ct. the 
principal & interest found due on the mtge. 
security £4,558. I must then direct it to be 
invested, & the dividends to be paid to F., on his 
undertaking to repay them if the decree should 
be reversed, & C. must at once pay the costs of 
suit & of this application. Thereupon I will en- 
large the time to redeem until June 1, 1856, with 
liberty to apply (Romitiy, M.R.).—FINCH v. 
SHaw, CoLyver v. Fincu (1855), 20 Beav. 555; 
52 BE. R. 718. 

3262. Exceptions taken to master’s report or 
order—PlaintifY negotiating with defendant after 
disallowance of exceptions.|——Where, in a suit of 
foreclosure, pending exceptions to the master’s 
report, which are afterwards disallowed, & after 
the time fixed by the report for the payment of 
the money, pltf. negotiates with defts., with re- 
spect to the payment of his debt, he cannot apply 
to have them foreclosed from the day originally 
given them.—GnrovE v. CooPER (1823), 1 L. J. 
O. S. Ch. 197. 

3263. Form of application.|}—-Where, in a 
foreclosure suit, exceptions are taken to the 
master’s report, & the time appointed for payment 
of the mtge. money is likely to elapse before the 
exceptions are heard, deft. should apply to the ct. 
upon the exceptions being filed, to have the time 
enlarged until the exceptions are disposed of.— 
RENVOIZE v. COOPER (1823), 1 Sm. & St. 364; 
57 KE. R. 146. 

8264. .|—Some time after judgment 
nisi for foreclosure, which directed accounts 
against pltfs. as mtgees. in possession, but con- 
tained no inquiry or direction as to improper 
working of the collieries, it was discovered that 
the mines had been flooded in consequence, as 
the mtgors. alleged, of the improper working of 
the mtgees. or their sub-lessees in removing the 
pillars. The mtgors. applied to have under the 
foreclosure judgment as it stood an inquiry with 
reference to the flooding, & to charge the mtgees. 
with the injury so caused :—Held: although the 
application was wrong in form, as such an inquiry 
should have been obtained through a supple- 
mental judgment, or by an addition to the existing 
judgment, yet as a probable case had been made 
out of serious damage to the mtged. property by 
the acts of the mtgees. in possession, the mtgors. 
should not be absolutely foreclosed & left to the 
remedy of an action against the mtgees., or on the 
covenants of the lease against the lessees, but were 
entitled to such an inquiry, & in taking the 
accounts to charge the mtgees. with the amount 
of the injury. The ct., in order to settle the ques- 
tion cheaply & expeditiously, directed a reference 
Lo ascertain whether the flooding had been caused 
by the improper working by the mtgees. or lessees 
or any persons acting by their permission, & if 
so what was the amount of loss or damage caused 
thereby, & added a direction that the mtgees., 
in taking the accounts directed by the foreclosure 
‘udgment, should be charged with the amount of 
such loss or damage.—TaYLOR v. MosTYN (1886), 
33 Ch. D. 226; 55 L. J. Ch. 893; 55 L. T. 651, C. A. 
Annotation :—Mentd. Re Gregory Love & Co., Francis v. 

The Co., [1916] 1 Ch. 203. 

8265. .|—PENNINGTON v. CAYLEY, No. 


1043, ante. 


(e) Death of Joint Morigagee. 


3266. Appointment of new day for payment.|— 
. foreclosure was decreed in default of payment 
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to three mtgees., who were entitled ‘‘on a joint 
for pay- 


account.”” Before the day appointed 
ment arrived, one of the Gites. died :—Held : 


the foreclosure could not be made absolute, but 


the ct. appointed a new day for pa 
C yment to the 
survVivors.— BLACKB A 
ole 32 mn ae v. CAINE (1856), 22 Beav. 
67. -|—Where two joint mtgees. , 
obtained an order for the payment of the Bit 
money, but before the day fixed for the payment 
has arrived, one of them dies, & the mtgor. does 
not attend to pay the money on the day fixed, an 
order can be obtained by the sole surviving mtgee. 
for the appointment of a new day, on the arrival 





of which, in case of the mtgor.’s default, he can 
have the order for foreclosure made absolute.— 


KINGSFORD v. PoILE (1859), 8 W. R. 110. 
age -]—BRowWELL v. PLEDGE, [1888] W. N. 





_ _(f) Receipt of Rents. 
i. By Mortgagee in Possession. 


8269. Between master’s certificate & day ap- 
A mtgee. received rents 
between the master’s report & the day fixed for 


pointed for payment.] 





payment. Default being made:—Held: the 
mtgee. was not then entitled to an order absolute. 
—GARLICK v. JACKSON (1841), 4 Beav. 154; 49 
EB. R. 297. 

Annotation :—Refd. Alden v. Foster (1842), 5 Boav. 592. 

3270. |—If a mtgee. receives rents after 
the master’s report & before the day appointed 
for payment, there must be a further reference 
& account, & a new day appointed for payment. 
—ALDEN v. FOSTER (1842), 5 Beav. 592; 7 Jur. 
8; 49 I. R. 708. 

3271. -|—In a foreclosure suit, the mtgec. 
having received rents between the date of the 
master’s report & the day appointed for pay- 
ment, the ct., on motion, referred it back to the 
master to continue the accounts, & to fix a new 
day.—ELuis v. GRIFFITHS (1844), 7 Beav. 83; 
49 K. R. 994. 

3272. -|—-A foreclosure is not complete 
until the final order has been made, & the final 
order cannot be obtained if rents have been re- 
ceived by the mtgee. since the account was taken. 

Where a solr. & mtgee. took a conveyance from 
the mtgor., a day labourer, who had no inde- 
pendent legal advice :—Held: the deed was not 
valid unless the circumstances were all explained 
to the mtgor., & the onus of showing that this 
was done lay on the solr.—PREES v. COKE (1871), 
6 Ch. App. 645, L. C. 

3273. .}—A mtgee. in possession who re- 
ceives a sum by way of rent from the mtged. 
property in the interval between the filing of the 
chief clerk’s certificate & the day fixed for pay- 
ment, thereby opens the account & cannot get a 
final order without getting another certificate 
fixing another day for redemption.—ALLEN v. 
Epwarps (1873), 42 L. J. Ch. 455; 21 W. R. 
471. 

See, also, No. 3317, post. 

3974. After default on day appointed for pay- 
ment—Before affidavit of default.|—-When a 
mtgee. receives rents after default is made in 
payment of the principal & interest on the day 
fixed by the chief clerk’s certificate, but before 
the affidavit of such default is made, an order for 
final foreclosure will be granted without further 
account.—CONSTABLE v. Howick (1858), 5 Jur. 


es rae Ta ees © Coke (1871), 6 Ch. App. 645 
, ansaer ° v. c) ° ° o> 
pecs Past v. Needham (1886), 55 L. J. Ch. 407. Folld. 
National Permanent Mutua) Benefit Bldg. Soc. v. Raper, 


[1892} 1 Ch. 54. 
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3275. —— ——-.]—NATIONAL PERMANENT Mv- 
TUAL BENEFIT BuILpING Socrery v. RAPER, 
No. 3174, ante. 

8276. ——— Before final judgment against second 
mortgagee—& before expiration of time allowed 
mortgagor for redemption.|—WEBSTER v. PATTE- 
SON, No. 3118, ante. 


ii. By Receiver. 


3277. Between master’s certificate & day ap- 
pointed for payment—Saving expense of further 
account—Affidavit of amount due to day of notice 
of motion to fix further day.|——Where a receiver 
has received rents of mtged. property between the 
date of the certificate under a foreclosure judg- 
ment & the day fixed for redemption the mtgee. 
is not entitled to the rents so received, except on 
the terms of bringing them into account as between 
mtgee. & mtgor., & a fresh date must be fixed for 
redemption. 

The ct. to save the expense & delay of a further 
reference to chambers allowed mtgces. to file an 
affidavit showing the exact amount which would 
be due to them for principal, interest, & costs, 
after allowing for everything received, brought 
down to the day for which notice of motion was 
given to fix another day for redemption.—J ENNER- 
Fust v. NEEDHAM (1886), 32 Ch. D. 582; 55 
L. J. Ch. 629; 55 L. T. 3873 34 W. R. 709, C. A. 
Annotations :—Distd. Coloman v. Llewellin (1886), 34 Ch. 

D. 143. Apld. Peat v. Nicholson (1886), 54 L. T. 569; 

Koss Improvement Comrs. v. Usborne, [1890] W. N. 92. 

Distd. Ingham v. Sutherland (1890), 63 L. T. 614. Consd. 

Cheston ». Wells (1893), 62 L. J. Ch. 468. Refd. National 

ey He Mutual Benefit Bldg. Soc. v. Raper, [1892] 

3278. -]—In a foreclosure action the fact 
that a receiver appointed by the ct. had received 
rents since the certificate under the order nisi 
is no bar to an immediate order of foreclosure 
absolute on default of payment pursuant to the 
certificate. —HOARE v. STEPHENS (18865), 82 Ch. D. 
194; 55 L. J. Ch. 511; 54 1. T. 230; 34 W. R. 
410. 

Annotation :—Retd. National Permanent Mutual Benefit 

Bldg. Soc. v. Raper, [1892] 1 Ch. 54, 

3279. Receipts belonging to party redeeming 
—Or mortgagee foreclosing—Judgment giving 
liberty to apply for payment.|—A receiver having 
been appointed in a foreclosure action relating to 
a mtged. mining property, let on lease at certain 
rents & royalties, a foreclosure judgment nisi was 
given in 1884. This judgment contained a special 
direction that any persons redeeming the premises 
under the judgment, or pltfs. in case of foreclosure, 
were to be at liberty to apply for payment of any 
moneys in the hands of the receiver. The mtgor. 
made default in payment at the time fixed for 
redemption :—Held: the judgment for foreclosure 
nisi not having been appealed from, that judg- 
ment must be taken to have decided who was 
entitled to the money in the receiver’s hands, & 
on making the foreclosure absolute, pltfs. were 
entitled to such moneys without any further 
account or further period of redemption being 
allowed.—CoLEMAN v. LLEWELLIN (1886), 34 Ch. 
D. 148; 55 L. T. 647; 35 W. R. 823 sub nom. 
COLMAN v. LLEWELLIN, 56 L. J. Ch. 1, C. A. 
Annotations :—Consd. Smith v. Pearman (1888), 58 L. T. 

720; Cheston v. Wells, [1893] 2 Ch. 151. 

3280. —— ——- ——- ———-]— Where after the 
commencement of a foreclosure action concerning 
certain property, subject to a mtge. which in- 
cluded the goodwill of a business, a receiver & 
manager had been appointed, the ct. directed a 
proviso to be inserted in the order for foreclosure, 
that any person redeeming, or, in the event of 
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Sect. 1.—Foreclosure or sale: Sub-sect. 8, A. (f) %., 
(9), (h)» (Ys (5), (kK) & (), & B.) 

foreclosure, pltf. should be at liberty to apply 

to the judge in chambers for payment of any 

money in ct. or in the hands of the receiver.— 

ara v. PEARMAN (1888), 58 L. T. 720; 36 W. R. 

8281. ——_ ——_- ——_ ——-.]—Pltf. commenced 
a foreclosure action on Dec. 22, 1882, asking for 
judgment for principal & interest, a receiver, & 
the usual order for an account & foreclosure. A 
receiver had been appointed & a statement of 
claim delivered. Deft. had not appeared. tf. 
moved for judgment in default of appearance, 
asking, in addition to the order for payment & 
the usual foreclosure order, for the direction given 
in Coleman v. Llewellin, No. 3279, ante, ‘‘ That 
any person redeeming under this order, & pltf. 
in case of foreclosure, should be at liberty to apply 
in chambers for the payment of any moneys in 
ct. or in the hands ot the receiver’ :—Held: this 
direction can only be inserted under special cir- 
cumstances, which were not shown to exist in this 
case; & the order for payment of principal & 
interest could only be made on production of an 
affidavit that nothing had been received on account 
thereof since the issue of the writ.—CHESTON v. 
WELLS, [1893] 2 Ch. 151; 62 L. J. Ch. 468; 68 
lL. T. 197; 41 W. R. 374; 37 Sol. Jo. 284; 3 
R. 367. 

8282. —-— Receipts representing corpus of 
mortgage property.|— Where the receiver appointed 
after a judgment tor foreclosure had a balance 
in his hands which represented corpus of the 
mtged. property, the ct. held that pltf. was entitled 
to have the foreclosure judgment made absolute 
without any further account being taken.— 
WELCH v. NATIONAL CycLE Works Co., Lrp. 
(1886), 55 L. T. 673 3; 35 W. RR. 137. 

32 Omission of rents received from 
accounts—Error discovered after foreclosure abso- 
lute.|—Some months after the usual order for 
foreclosure absolute had been made in favour of 
first mtgees. against the mtgor. & second mtgees., 
& after the first mtgees. acting upon that order 
had actually sold portions of the mtged. property, 
the mtgor. discovered that the ‘receiver had 
omitted from his accounts certain rents which he 
had received. The mtgor. accordingly moved 
that the foreclosure might be re-opened; & that 
the first mtgees. might be restrained from parting 
with the legal estate of the mtged. property :— 
Held: there was no evidence that the first mtgees. 
had received any of the rents for which the receiver 
had not accounted, & there was no reason why 
the foreclosure should be re-opened merely because 
the receiver, who was not the agent of the first 
mtgees. for all purposes, but was an officer of the 
ct., had made a mistake which the mtgor. had not 
discovered before it was too late; the case did not 
come within the authority of Jenner-Fust v. 
Needham, No. 3277, ante, & therefore the motion 
or ate v. SUTHERLAND (1890), 63 L. T. 

3284. ——— Mortgagee submitting to be charged— 
With certain sum in respect of receipts—Receipts 
not exceeding sum credited.]|— BARBER v. JECKELLS, 
[1893] W. N. 91. 

3285. ——- —_- —__ ——_.]—CurIsTy v. Gop- 
ba 38 Sol. Jo. 10. 











——.] — SIMMONS sv. 
BLANDY, No. 8072, ante. 


MortTGAGE. 


3287. —— Liberty to either party to apply 
for payment of receipts.|— When in a foreclosure 
action pltf., in order to avoid opening the fore- 
closure by claiming payment of rents come to 
the hands of the receiver in the action between 
the date of the certificate & the day fixed for the 
redemption, submits to be charged in account 
with a sum certain in the hands of the receiver 
in respect of such rents, the judgment should 
reserve liberty to either party to apply for payment 
of any money come to the hands of the receiver.— 
Lusk v. SEBRIGHT (1894), 71 L. T. 59. 

3288. Partly before & partly after day appointed 
for payment— Receiver & manager.]— The re- 
ceiver & manager, appointed before judgment in 
a foreclosure action, received moneys that repre- 
sented the gross takings in the business of the 
mtged. property, which was a leasehold public- 
house. The moneys were received from day to 
day, partly before & partly after the date fixed 
for redemption. 

The ct. made a final order for foreclosure & 
directed that the receiver & manager should pass 
forthwith his final account, & be discharged, his 
recognisance & bond to be vacated.—IfoLt & 
Co. v. BEAGLE (1886), 55 L. T. 592. 

3289. .|— Receiver, appointed before judg- 
ment in a foreclosure action, received rents both 
before & after the day fixed for payment of the 
mtge. money :—Held: a further account must be 
taken, & a further period of one month from the 
date of the new certificate given to the mtgor. to 
redeem.—PEAT v. NICHOLSON (1886), 54 L. T. 
569; 34 W. R. 451. 

3290. ——— Amount received not sufficient to 
cover receiver’s remuneration & expenses.| — 
ELLENOR Uv. UGLE, [1895] W. N. 161. 

8291. After day appointed for payment.|—Ross 
IMPROVEMENT Comrs. v. USBORNE, [1890] W. N. 
92. 


Annotation :-—Consd. National Permanont Mutual Benefit 
Bldg. Soc. v. Raper, [1892] 1 Ch. 54. 


See Nos. 3274-3276, ante. 








(g) Action on Covenant by Mortgagee. 
3292. Foreclosure opened—Action after fore- 
closure.|—Jte Brrcu (1726), Gilb. Ch. 186; 25 
E. R. 130. 




















3293. -|\—DasHWoOOD v. BLYTHWAY 
(1729), 1 Eq. Cas. Abr. 317; 21 E. R. 1072. 

3294. .]—PERRY v. BARKER, No. 2672, 
ante. 

3295. ——.]— LOCKHART v. Harpy, No. 
2186, ante. 

3296. ——.|—Hiaes v. BAKER (1905), 50 


Sol. Jo. 141. 


(hk) Sale under Power. 

3297. Foreclosure opened—Whether agreement 
to sell sufficient.;—Mtgee., with power of sale, 
obtained a foreclosure decree, & then entered into 
an agreement to sell the estate, with a clause pro- 
viding that as the vendor was mtgee., with power 
of sale, she would only enter into the usual cove- 
nant that she had not incumbered. The pur- 
chaser objected to the validity of the foreclosure 
decree, & insisted upon having the conveyance 
under the power of sale; & on the vendor de- 
clining to convey in that form, instituted a suit 
for specific performance, in which the vendor 
adduced evidence, showing’ that the above-men- 
tioned clause was inserted by inadvertence & 
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3292 i. Foreclosure opened—Action after foreclosure.}—SMART v. COTTLE (1863), 10 Gr. 59.—CAN. 
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that she never intended to incur the risk of openin 
the foreclosure by conveying under the Boas = 
Held: the misapprehension was a sufficient 
defence to the enforcement of a conveyance under 
the power. 

It was insisted that the foreclosure was as much 
opened by the agreement to sell under the power 
as it would be by a conveyance. I am by 
no means satisfied that this was the case 
(TURNER, C©.J.).—WATSON v. MARSTON (1853), 4 
De G. M. & G. 230; 43 EB. R. 495. 

Annotations :—Consd. Ste ; : y 

857. Mentd. Falcke v. Gray (1 359), 4 Drew. Got z, Caroli 


v. Keays, Keays v. Carroll (1873), 22 W. HR. 243; Ma 
man v. Berens, [1895] 2 Ch. 638, i R. 243; Hick 


1—See, also, No. 2249, ante. 


(1) Fraud. 

3298. Mortgage in fraud of judgment creditor.]— 
BirD v. GANDY (1715), 2 Eq. Cas. Abr. 2515; 7 
Vin. Abr. 45, pl. 20; 22 BE. R. 213. 

3299. Gross fraud.]—On suggestion of a gross 
fraud, the ct. will, upon an original bill, overrule 
a plea of a decree, & a report made & confirmed 
thereon, if the suggestion of fraud be not denied. 
easy a MANSELL (1722), 2 P. Wms. 73; 24 


Annotations :-—Mentd. Manaton ». Molesworth, Wortley +. 
Molesworth (1757), 1 Eden. 19; Palmer v. Mure (1773), 
2 Dick. 489; Honderson v. Cook (1858), 4 Drew. 306. 


3300. Any unfair conduct.|—The ct. will open 
the foreclosure, if there be any unfair conduct 
in the mtgee.—SoLEy v. SALISBURY (1725), 9D 
Mod. Rep. 153; 88 EK. R. 372. 

3301. Necessity to show actual fraud.]—FULLER 
peat (1831), 1 My. & K. 292,n.; 39 HK. R. 


Annotation :—Consd. Leith ». Irvine (1833), 1 My. & K. 
3302. ——-.]—Patcu v. WARD, No. 2978, ante. 





(j) Mortgagee bequeathing Securily as a Debt. 

3808. Foreclosure not opened.|—After a decree 
of foreclosure had been made absolute, & the 
mtgee. for many years in possession, he made his 
will, & thereby disposed of the mtge. debt, in these 
words: ‘if Mrs. S.’s debt be well paid, as I 
doubt not but it will, I order my exor. to pay 
the sum of £4,800 (which was the exact amount 
of the debt) amongst the children of my nephew: 
—Held: this devise did not open the foreclosure, 
& testator’s calling it a debt, did not alter the 
nature of his estate in the premises.—-TookE v. 
Ezy (Br.) (1705), 5 Bro. Parl. Cas. 181; 2 i. R. 
613. 

3304. .J—STUCKVILLE v. DOLBEN (undated), 
cited in 15 Vin. Abr. p. 476, pl. 1. 
Annotation :—Refd. Ord v. Smith (1725), Cas. temp. King 9. 





(k) Devise of Mortgaged Land to Mortgagor by 
First Mortgagee. 

3305. Whether foreclosed mortgage to second 
mortgage opened.]—A. mortgages land to LB. & 
after mortgages the farm land to U. B. the first 
mtgee. forecloses C. & afterwards devises the 
premises to the mtgor. Qu.: whether C. may now 
in equity set aside the first mtge.—Cook v. SADLER 
_ (1691), 2 Vern. 235; 23 KE. R. 752. 


To 
an upset price, with liberty to all 
parties to bid.— BENJAMIN v_ MARSAN 
(1915), 8 W. W. R. 358.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 8.—B. 

3307 i. On payment of interest—On 
whole sum reported due.J—In fore- 
closure proceedings, an order may be 
made that upon payment of interest 
at the rate set out in the mtge. upon 
moneys due for principal, interest & 
costs, proceedings be stayed until 
conditions improve, & that, in default, 
the lands may be offered for sale at 





3308 i. 





tion.}+—-Where there was delay on the 
mtgor.’s part, but he showed a reason- 
able prospect: of being able to pay in 
a few months, the tim 
the principal & intereest wero directe 

to be capitalised, & interest on the 
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(lt) Allegation of Loss of Title Deeds. 


3306. Enlargement granted—Form of order.]— 
LUCCRAFT v. HITE (1785), 2 Hare, 14, n. 


B. Conditions of Enlargement. 


3307. On payment of interest—On whole sum 
reported due.|—(1) If a mtgor. or puisne mtgee. 
prays to enlarge the time to redeem, he must pay 
interest for the whole sum reported due for 
principal, interest, & costs. 

(2) Where a decree is made for creditors to be 
paid according to their priority, if the estate is 
deficient, the principal only shall bear interest, 
after the confirmation of the report.—NEAL »v. 
A.-G. (1729), Mos. 246; 25 E. R. 376, L. C. 
«lnnotation :—As to (2) Apld. Whatton v. Cradock (1836), 

1 Keen, 267. 

3308. & costs of application.]—Deft. 
in a foreclosure suit may obtain an enlargement 
of the time limited for absolute foreclosure upon 
slight evidence of the probability of his being able 
to pay off the mtge.; but the order will only be 
made upon the terms of his paying a large part 
of the interest due to pltf. within a short specified 
time, & paying interest upon the aggregate sum 
found to be due to pltf. for principal, interest & 
costs from the date of the certificate & the costs 
of the application; & that, if he fail to pay the 
specified sum to pltf. for interest at the time 
appointed, he shall be absolutely foreclosed.— 
Ho.rornD v. YATE (1855), 1 K. & J. 677; 69 E.R. 
OSI. 

3309. On payment of Interest & costs due.]— 
Where the amount of principal & interest due 
upon » mtge. has been found by the master’s: 
report, the rule now is to compute subsequent 
interest upon the principal only; & the time for 
payment of the money found due upon a mtge. 
is enlarged upon the terms of paying the interest 
& costs found due.—WHATYON v. Cranock (1886), 
1 Keen, 267; 61. J. Ch. 178; 48 E. R. 309. 
Annotations :---Folld. Browin v Austin (1838), 2 Keon, 

211. Refd. Witon v. Curteis (1881), 19 Ch. D. 49. 

3310. -]—On bills of foreclosure, when the 
mtyor. asked to enlarge the time appointed for 
payment, & the ct. thought proper to grant the 
application, the practice formerly was not to 
order any immediate payment, but to order sub- 
sequent interest to be computed on the aggregate 
amount of principal, interest, & costs already 
reported. For many years past, however, the 
practice has been to enlarge the time only on the 
terms of first paying the interest & costs already 
reported; & these being paid, subsequent interest 
is to be computed on the principal only, that alone 
remaining unpaid. ... If, for any special reason, 
the ct. should think fit to enlarge the time with- 
out ordering any immediate payment, I conceive 
that it would now be proper to order the subse- 
quent interest to be computed on the aggregate 
amount of principal, interest, & costs before 
computed.— BREWIN v. AUSTIN (1838), 2 Keen, 
211; 48 E. R. 609. 

- & costs of application.}—WaAkERELL 
v. DELIGHT (1803), 8 Ves. 836; Coop. G. 27; 82 
kK. RR. 514, L. ©. 














whole paid, & the costs of the applica- 
tion to be paid in a week.—Canuao 
v. DURIE (1869), 2 Ch. Ch. 394.—CAN., 


g€ ——.J)— Howarp »v. Mac 
(1858), 1 Ch. Ch. 27.--CAN. as 

3309 i. On payment of interest & coats 
due.}—EVERSON v. HODGSON, [1921] 
oe W. R. 825; 14 Sask. L. R. 158.— 


& coats of applica- 


ec was se ron 
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3312. -|] — WAKEMAN v. FARMER 
(1846), 6 L. T. O. S. 363. 

3313. Within prescribed period.|—-EYRE v. 
HANSON, No. 3231, ante. 

3314. Within one month—Enlargement for 
five months.|—EyYRE v. HANSON, No. 3231, ante. 

3315. Enlargement three months.|— 
Where, after the second report & day of payment 
fixed in a foreclosure suit, the mtgor. was pre- 
vented by the act of the mtgee from receiving 
the rents of the property, the time of payment 
was ordered to be enlarged for three months, 
upon payment by the mtgor, within one month 
of the interest & costs found due by the last 
report, notwithstanding there was doubt whether 
the value of the security was ample.—GELDARD v. 























HORNBY (1841), 1 Hare, 251; 6 Jur. 78; 66 
E. R. 1026. 
8316. ——— Within two weeks—Enlargement four 
yaad aaa v. FARMER (1846),6 L. T. O.S. 
3317. Forthwith.|—Where a mtgee. re- 


ceives rents between the report & day of payment, 
it is not the practice, on directing the accounts 
to be continued & the time to be extended, to 
order the mtgor. forthwith to pay the arrears of 
interest & costs.—-BUCHANAN V. GREENWAY (1849), 
12 Beav. 355; 50 E. R. 1097. 

Notwithstanding infancy of 
mortgagor.|—-Even in the case of infants, the ct. 
will only extend the time for payment of the 
mtge. money, upon the terms of immediate pay- 
ment of the interest & costs.—COOMBE v. STEWART 
ea Pad Beav. 111; 16 L. T. O. S. 454; 51 


38319. On payment of substantial portion of 
interest due—Within short time.|—HoLrorp v. 
YATE, No. 3308, ante. 

3320. Forthwith.|— Where mtged. premises 
afford an ample security for the mtge. debt & 
interest the ct. will, when there is shown a reason- 
able prospect of the mtgor.’s being able to dis- 
charge the debt, enlarge the time fixed for fore- 
closure absolute upon immediate payment by the 
mtgor. to the mtgee. of a substantial portion of 
the interest accrued due & costs.—FORREST v. 
SHORE (1884), 32 W. R. 356. 

3321. Effect of non-compliance.]/—On a bill of 
foreclosure, an order being obtained, enlarging 
the payment of the principal money, on condi- 
tion of the interest being paid, deft. neglecting to 
pay the interest, pltf. obtained the usual decree 
absolute, on motion, as of course.—JONES v. 
RoBERTS (1825), M‘Cle. & Yo. 567; 148 E. R. 
538, Ex. Ch. 

3322. ——.]—Hotrorp v. YatTE, No. 3308, 
ante. 

3823. Computation of subsequent interest.]— 
Where the time fixed by the decree in a fore- 
closure suit for payment of principal, interest & 
costs is enlarged, the ct. will direct subsequent 
interest to be computed on the aggregate sum 
found due for principal, interest & costs.— 
ne ee WHARTON (1835), 7 Sim. 483; 58 


PART XIII. SECT. 7, SUB-SECT. 8.—C. 
pei i. eee ee not en- 
ged.}-—ROBSON v, 5 
11 Gr. 293.—-CAN SA ENTER (1865), 

3328 ii. ~}—The ct. will not 
open foreclosure in aid of a deft. who 
has been guilty of laches, & shows no 
efforts to avoid foreclosure, or save 
his estate.—BROTHERS v. LLOYD (1867), 


18. —— 








as to 
redemption is 








instituting 


2 Ch. Ch. 119.—CAN. 


h. Exceptions to rule — Litigation 
Dena. j—The existence of litigation 
1e ownership of the equity of 
“good & sufficient 
cause,’’ within the meaning of fe Ae 
tion 3, 1793, why a mtgee. should 
procee 
closure. —— PRANNATH ROY CHOWDRY 


MorrTGAGE. 


a ——.]|—-WHATTON v. CRADOCK, No. 3309, 
ante. 

3325. On payment of interest ordered.|— 
BREWIN v. AUSTIN, No. 3310, ante. 

3326. Where no terms imposed.}|—BREWIN 
v. AUSTIN, No. 3310, ante. 

3327. -]—Where the time for payment 
of principal, interest & costs, under a foreclosure 
decree is enlarged, & no terms are imposed as to 
the payment of subsequent interests, such sub- 
sequent interest is to be calculated upon the 
principal sum due & the unpaid costs & not upon 
the aggregate sum of principal, interest & costa. 
—WHITFIELD v. ROBERTS (1861), 7 Jur. N. 8S. 


1268; 9 W. R. 844. 
Annotations :—Refd. Elton v. Curteis (1881), 45 L. T. 435. 
Mentd. Hartland v. Murrell (1873), 43 L.. J. Ch. 94. 














C. Effect of Acquiescence or Delay. 

3328. General rule—Time not enlarged./—A 
bill to redeem after a decree of foreclosure made 
absolute, & eleven years acquiescence in the 
mtgee.’s possession, dismissed with costs.— 
WICHALSE v. SHoRT (1713), 3 Bro. Parl. Cas. 
558; 1 E.R. 14973 sub nom. WHISHALL v. SHORT, 
2 Eq. Cas. Abr. 177, H. L. 

3329. .|—It is not consistent with the 
rules & practice of Cts. of Equity, or warranted 
by precedents, to enlarge the time for redemption 
of a mtge. after the mtgor.’s acquiescence for six 
years, under a foreclosure by his own consent ; 
& especially, after an altcration has been made in 
the estate, either in pulling down the buildings 
or enlarging them, or otherwise.—LANT v. CRISPE 
(1719), 5 Bro. Parl. Cas. 200; 2 Eq. Cas. Abr. 
599; 2 E. R. 626, H. L. 

3330. -|—As F. in a former cause, 
where he might have done it, did not insist on a 
redemption, the foreclosures could not regularly 
be kept open, but on the whole circumstances I 
allow three months (LoRD HARDWICHE, C.).— 
FLEETWOOD v. JANSEN & MENNILL (1742), 2 Atk. 
467; 26 E. R. 682, L. C. 

3331. .|—The time fixed, by the decree 
in a foreclosure suit, for payment of principal 
interest & costs, enlarged by the Vice-Chancellor, 
notwithstanding the decree had been made abso- 
lute, & the order absolute had been signed & 
enrolled. 

It is quite impossible to lay down any general 
rule as to the circumstances which will induce 
the ct. to open a decree of foreclosure ; but this 
I must observe that the ct. has a very strong 
inclination to give assistance to a mtgor., if he 
applies promptly & the ct. has the means of giving 
the mtgee. immediate payment; & perhaps that 
is the only clue which the ct. has to guide it 
(SHADWELL, V.-C.).—THORNHILL v. MANNING 
(1851), 1 Sim. N. S. 451; 20 L. J. Ch. 604; 17 
L. T. O. S. 208; 61 E. R. 174. 


Annotations :—Folld. Campbell v. Holyland (1877), 7 Ch. 
iT ea Refd. Ingham v. Sutherland (1890), 63 L. T. 


8332. Exceptions to rule—Value of equity of 
redemption much more than amount of mort- 
gage debt—Mortgagor having been distressed.]—A 
decree of foreclosure was opened after sixteen 
years, the equity of redemption being worth much 




















©. RAMRUTTON Roy (1859), 8 W. R. 
29, P. C.—IND. 


k. What amount of delay or ac- 
quiescence may prevent enlargement— 
Seven months.}—Seven months after 
the final order the mtgor. moved to 
set it aside, on the ground that several 
mesne incumbrancers had not been 
made parties, either before decree or 


elay 


for  fore- 
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more than was due upon the account; & the 
mtgor. having been distressed, an account was 
ordered to be taken of what was due for principal, 
interest, & costs, & liberty given to redeem.— 
BURGH v. LANGTON (1724), 5 Bro. Parl. Cas. 213; 
2 Kq. Cas. Abr. 609; 2 E. R. 635, H. L. 

8833. Fraud of mortgagee.|—Mtge. made 
to. be redeemed with the mtgor.’s own money ; 
this, as a designed fraud, will let the mtge. be 
redeemed after the usual time prescribed for 
redemption by the rules of the ct.—OrpD v. SMITH 
Cie Cas. aut King, 9; 25 BE. R. 193. 

nnotations :—Retd. Whiti : 

Eq. Cas. 290; Hansard ¢. Hardy Gein. is Vex 155, 

3334. Whether on ground of mere errors in 
form.|—A decree of foreclosure, after an acqui- 
escence of twenty years, shall not be set aside upon 
a bill of review for errors in form only, & not of 
Paice: 3 & apg a demurrer to such a bill 

o00d.— JONES v. KENRICK (1727), 5 Bro. ; 
Cas. 244; 2 BE. R. 655, H. L. cis 
Annotation :—Retd. Senhouse v. Earle (1755), Amb. 285. 

8335. ——— Discretion of court to grant enlarge- 
ment in special circumstances.]—FLEETWOOD v. 
JANSEN & MENNILL, No. 3330, ante. 

3336. What amount of delay or acquiescence may 
prevent enlargement—Eleven years.]—WI1CHALSE 
v. SHORT, No. 3328, ante. 





Cox, 














3337. Six years.]— LANT v. CRISPE, No. 
3329, ante. 

3338. Twenty years.]|—JonEs v. KENRICK, 
No. 3384, ante. 

3339. Six months.|—Where deft. in a fore- 


closure suit obtained an order for leave to file a 
counter-claim by way of set-off, & through the 
negligence of his solr., no counterclaim was 
delivered, & a decree of foreclosure was made in 
his absence, an application more than six months 
afterwards for leave to file the counterclaim was 
refused on the ground of delay.—WILKINS v. 
BEDFORD (1876), 35 L. T.. 622. 

3340. Three years.] — ABDy v. BROWN 
(1894), 39 Sol. Jo. 10. 


D. Costs of Enlargement. 
3341. Assignment after foreclosure—Costs of 
enlargement payable by assignee.| JAMES v. 
HARDING, No. 2981, ante. 








SUB-SECT. 9.—Loss OF RIGHT TO SUE FOR FORE- 
CLOSURE. 

Under Statutes of Limitation—Charges on per- 
sonalty.}—— See LIMITATION OF AcTIONS, Vol. 
XXXII., pp. 316-318, Nos. 24-36. 

—— Mortgages of realty.]|—See LIMITATION OF 


593 


Actions, Vol. XXXII., pp. 471-476, Nos. 1350- 





Payment or acknowledgment.] — See 
anon oF AcTIONS, Vol. XXXII., pp. 411 
et seq. 


SEcT. 8.—BANKRUPTCY OF MORTGAGOR. 
SUB-SECT. 1.—IN GENERAL. 

See, generally, BANKRUPTCY, Vol. IV., p. 364, 
Nos. 3383 et seg.; COMPANIES, Vol. X., p. 791, 
Nos. 4971 ef seq. 

3342. Validity of securilty—Against trustee in 
see Up toy) Bases v. PINHORN, No. 2908, 
an 


3343. .|—On May 2, 1837, freehold & 
copyhold estates were mortgaged by C. to T., 
subject to a proviso for redemption on payment of 
£10,000 on May 2, 1844, with interest half-yearly 
in meantime. Prior to any default, C. paid to 
T. £7,000 by cheque, & gave him two bills of 
exchange, drawn by C. & Co., upon & accepted by 
C. for £1,620 at three months after date, & for 
£1,500 at six months after date, being together 
the total amount of the mtge. debt & interest. 
Upon the reccipt of the cheque & two acceptances, 
T. signed the following memorandum: ‘‘ London, 
Dec. 23, 1839—Received this day of C., the sum 
of £7,000 in cash, & two bills of exchange, as under, 
for £3,120, drawn by C. & co. of M., upon & 
accepted by the said (C., one dated Dec. 16, for 
£1,620, the other dated Dec. 23, for £1,500, & 
which cheque for £7,000 & bills for £3,120, making 
together £10,120, are in full of principal & interest 
due to me upon a mtge. of C.’s freehold property 
in K. & S. for £10,000, & I do hereby undertake 
whenever required, to execute a conveyance of the 
said property. TT.” T. gave this memorandum, 
together with the title & mtge. deeds of the 
premises, to C. The cheque for £7,000 was paid, 
but both the bills of exchange were dishonoured ; 
C. afterwards conveyed all his estate to a trustee 
for the benefit of his creditors, & then became 
bkpt. ‘I’. never reconveyed the premises :—Held : 
as between 'T. & C. & his assignee by deed, & his 
assignecs in bkpcy., the reccipt of the cheque & 
bills, & the giving the above memorandum, did 
not discharge the mtged. premises from the mtgce., 
but that on their dishonour, T. was entitled to a 
decree against them all for the restoration of the 
title & mtye. deeds, & to a decree of foreclosure.— 
TrED v. CARRUTHERS (1842), 2 Y. & C. Ch. Cas. 
313 6 Jur. 987; 63 BK. K. 14. 

Annotation :—Mentd. Frail v. Ellis (1852), 22 L. J. Ch. 467. 

3344. A. mtgee. is entitled as 
against the assignees of a bkpt. to the proceeds of 











ae 








in the master’s office. The applica- 
tion was refused with costs, on the 
ground of laches & because the objection 
was not taken in the master’s office.— 
CAMERON v. LYNES (1859), 1 Ch. Ch. 
42.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 9. 
original decree of foreclosure had been 
made. In pursuance thereof the 
master made his report, & in May of 
the same year the cause was set down 
for hearing on further directions, but 
the decree then pronounced was not 
drawn up or any entry made thereof. 
A motion now made to allow pitf. to 
draw up & enter nunc pro tunc the 
decree on further directions, from 
minutes alleged to have been prepared 
by the trar, was refused.—DRUM- 
py v. ANDERSON (1852), 3 Gr. 150.— 

AN 


J. VOL. xXSXV. 


m. Right of subsequent incumbrancer 
—On death of mortgagee.}—In a suit 
for sale of mtged. property, an incum- 
brancer had proved a claim. Pitt., 
the mtgee., who had been paid in 
full, having died :—Held:; on an ap- 
plication by such subsequent _incum- 
brancer for the usual order for 
redemption & foreclosure after an 
abortive sale, that it was unnecessary 
to revive the suit.—COULSON  ¥. 
SHEEHEY (1863), 1 Ch. Ch. 216.—CAN. 


n. Mortgagee selling property.|—A. 
lent B. $2,000 & took two m ‘ 
from the borrower, each for $1,000, 
on separate property. The mtgee. 
foreclosed on one of the mtges., & 
then parted with the property :—Held : 
no bar to a foreclosure of the mtge.— 
BALD v. THOMPSON (1869), 16 Gr. 177. 
—CAN 


o. Mortgage by purchaser — Mis- 


represcniation by mortgage.|—In an 
action for foreclosure of a_ certain 
rotge. of lands, the defence set up that 
tho mtge. was given to secure a 
bulance of purchase-money for the 
land due from deft.: that pitf. at the 
time of the purchase falscly represented 
that no one was in possession of the 
land :—feld : on account of the mis- 
representations pltf.’s action must be 

ismissed.—-KREAYS v. EMARD (1885), 
10 QO. R. 314.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 1. 


p. Mortgagee may foreclose.}— Rous- 
iri DAVEY (1857), 6 Gr. 165.— 


-)—In an action brought, 
ainst « co. in lquidation 
Act, R. S. C., 1906 

was entitled 
foreclosure of 


Qe 





q. 
by leave 
under Win ng up 
(c. 144) :—Held: pitt. 
to a final order for 
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sale of mtged. premises into the possession of 
which he entered several days prior to the bkpcy. 
—Re KERSLAKE, Ex p. ALLUM (1853), 1 Bankr. & 
Ins. R. 47. 

8345. -|—W. L., on June 14, 1858, in 
consideration of forbearance of pltf. in not requir- 
ing the immediate repayment of the moncys he 
had advanced to or for him, signed an agreement 
undertaking to give & execute to pltf. a charge on 
the interests to which, by right of marriage with 
Mrs. L., he was or claimed to be entitled in the 
property settled on, or in or to which she might 
be interested or entitled in respect of, her former 
marriage, or the income arising therefrom, as a 
security to pltf. for the repayment of the moneys 
he had advanced to him; & W. L. pledged himself 
not to incumber his interests in such property or 
income by way of settlement or otherwise. Notice 
of the agreement was on the following day sent 
by pltf. to deft. A., one of the trustees. . L., on 
June 18, 1858, with the knowledge but without 
the consent of pltf., executed a post-nuptial 
settlement, by which he conveyed all his interest, 
in right of his wife, in the property settled on her, 
on her first marriage, to trustees, on trusts for her 
for life, then for himsclf for life, & after the decease 
of the survivor, for the children of the marriage. 
On July 13, 1858, W. L. executed a deed, whereby 
he charged all the dividends, interest, & annual 
proceeds of the trust funds which were settled at 
the time of his wife’s first marriage, & also his 
share in the trust funds themselves, with the pay- 
ment of £800 & interest from June 14, 1858, to 
pltf. W. L. also assigned the same property to 
the pltf. by way of mtge., with a proviso for 
redemption on repayment of the said sum & 
interest by him :—Held: a valid equitable charge 
was created by the agreement of Junc 14, 1858, 
in favour of plitf., as a creditor of W. L. upon the 
dividends, etc., to which the wife was entitled 
under her first marriage settlement; the deed of 
mtge. of July 18, 1858, bound the estate of W. L. 
only ; inasmuch as, by the post-nuptial settlement 
of June 18, 1858, the whole of the dividends had 
been subject to the charge, settled to the separate 
use of the wife, & vested in trustees for her benefit, 
it was improper to reserve an equity of redemption 
to W. L.; yet the deed operated as a recognition 
of the debt due to pltf., &, coupled with the agree- 
ment of June 14, gave plaintiff a right to an 
account, & payment of what should be found due ; 
& in default of payment, a right of foreclosure 
against W. L. & his assignee in insolvency.— 
CAREW v. ARUNDEL (1861), 5 L. T. 498; 8 Jur. 
N.S. 71. 

38346. —— Notice of incumbrance.|— 
Testator, by his will, gave certain property to 
trustees therein named in trust for sale; part of 
the property was sold, & the proceeds were paid 
into ct. to the credit of the cause. <A share of the 
property having been mortgaged by one of the 
parties entitled thereto, notice thereof was given 
by the mtgee. to the surviving trustee. The 
remainder of the property was afterwards sold, & 
the proceeds arising from the sale were also paid 
into ct. The party who created the incumbrance 
became insolvent :—Held: the above notice was 
sufficient to bind his assignees.—MATTHEWS uv. 
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GaBB (1845), 15 Sim. 51; 6L. T. 0.8. 42; 9 Jur. 
649; 60 H. R. 535. 
Annotations :—Distd. Mutual Life Assce. Soc. ». Langle 

1884), 26 Ch, D.686, Retd, Thompson v. Tomkins (1862), 

Drew. & Sm. 8. 

3347. Mortgage by deposit of title 
deeds.|—-Under 6 Geo. 4, c. 16, s. 65, the equitable 
mtgee. of a bkpt. tenant in tail was entitled to 
have his lien made good as against the fee simple 
of proruess of which bkpt. was seised as tenant in 
ot ao JACKAMAN, Lz p. WISE (1828), Mont. & 

8348. Destruction of security—Insurance moneys 
—Payment into court.|—A. & B. insured, in their 
joint names, certain leasehold premises which A. 
had mortgaged to B., & B. paid the premium on 
the insurance, & the policy was delivered to him. 
Afterwards the premises were destroyed by fire ; 
& then A. became bkpt., & his assignees prevailed 
on the insurance co. to pay the money due on the 
policy to them; & they afterwards paid it into 
the bank to the credit of the accountant in bkpcy. 
B. filed a bill against the assignees, praying that 
the money received from the co. might be applied 
in satisfaction of his mtge. debt. The answer of 
the assignees tended to impeach the mtge. on the 
ground of usury. The ct., however, ordered them 
to pay the amount of the money into ct.—RoagEns 
v. GRAZEBROOKE (1842), 12 Sim. 557; 11 L. J. Ch. 
329; 6 Jur. 495; 59 H. R. 1247, L. C. 


3349. Mortgagee ranks with ordinary 
creditors.|—The lessee of a public-house at Dover, 
being under a covenant to leave & deliver up the 
premises with the fixtures, whether trade or other- 
wise, at the expiration or other determination of 
the term, not only insured the premises in pur- 
suance of a covenant contained in the lease, but 
having laid out considerable sums in enlarging & 
altering the premises, effected separate insurances 
in his own name of the house, of the trade fixtures, 
& of his own household goods. He had also 
mortgaged the premises comprised in the lease. 
A fire took place, & the lessee, having obtained 
Said of the insurance money, committed an act of 

kpcy. by absconding, & was adjudicated a bkpt.— 
Inasmuch as the act of bkpcy. of the tenant also 
determined the term, the mtgees., having lost 
their security, were permitted to prove for their 
debt.—_Re Barker, Ea p. GORELY (1864), as 
reported in 5 New Rep. 22; 11 L. T. 319, L. C. 
Annotations :—Mentd. Rayner v. Preston (1880), 14 Ch. D. 

297; Westminster Fire Office v. Glasgow Provident 

Investment Soc. (1888), 13 App. Cas. 699; Sinnott vw. 

Bowden, (1912] 2 Ch. 414. 

8350. Election to claim under mortgage—After 
notice of deed of composition—Claim under deed 
barred.|—A. debtor executed a deed, by which, 
after reciting that he was owner of the lease of his 
house of business, & of the fixtures & stock in 
trade and furniture, he purported to assign the 
property to trustees, in trust for the benefit of 
creditors, parties to the deed; & the deed con- 
tained a general release from the creditors of all 
claims against the debtor. Certain creditors who 
had notice of the deed, &, after such notice, made 
use of a mtge. security, which had been previously 
given them by debtor in respect of a debt due at 
the time of the execution of the deed, were not 
piles to take advantage of the deed, after 

aving claimed in opposition to it by asserting 
their title as mtgees. in respect of a debt prior 














property mortgaged by deft. co. by 
way of a trust deed eamarlng a deben- 
ture issue.—MICHIGAN TRUST CO. v. 


CANADIAN PUGET SouND LUMBER Co., 
TEMPLE v. CANADIAN 
LUMBER Co. (B. C.), [1918] 3 W. W. R. 


! 274.—CAN. 
PuGet SouND r.W stayed.}—-HOSKINS 0. 


hether sale 
JOHNSTON (1875), 6 P. R. 257.—CAN. 


Part XIII.—-Remepies or MortcaceEs. 


to the execution of the trust deed.—PrErrR 
LATREILLE (1834), 3 L, J. Ch. 121. eatee 
Right to growing crops.|—See 


Ban 
Vol. IV., p. 366, Nos. 3396-3308. pre rte ee 


SUB-SECT. 2.—RIGHTS TO RENTS AND PROFITS. 


8351. Equitable mortgagee—From dat 
e of peti- 
ake for sale.|—An equitable mtgee. is entitled to 
€ produce of the mtged. estate from the time of 
presenting his petition for a sale.—Re HARVEY, 

is CA Goer) < GI. & J. 273. 

: nsd. Re 2 
D & Ch. 398: Re Gordon. Be p Otel eter 


eac. ; 
(1889), 6 Mo . 150. : 
(1834), 2 Mont. & A 1g He Postle, He p. Bignold 


3352. Not before sale.) — An equitable 
mtgee. is not entitled to the ale & profits of the 
mtged. estate previous to the sale.—Re TILLs, 
pe Sema eee (1827), 2 Gl. & J. 275, L. C. 

nnotations :—Consd. Re Keer, : 32), 3 

Deac. & Ch. 398; Re N eee a eae OAR, 3 


Deac. 76; Re Gordon, Fz p. Official Receiver (1889), 61 
s z Ve Refd. Re Postlo,; Ex p. Bignold ETN 2 ae 


3353. Before or from order of sale.]|—An 
6 oi mtgee. is entitled to rents from the date 
of the order for sale.-—Re KEER, Ex p. BIGNOLD 
ae Deac. & Ch. 8398; 1 L. J. Bey. 100, Ct. 
of R. 


Annotations :—Apld. Re Burris (1851), 18 L. T. OQ. &. 292. 
Conad. Re Gordon, Ez p. Official Receiver (1889), 61 L. T. 


29 














3354. —J—In general an equitable 
mtgee. is not entitled to the rents prior to the 
date of the order for sale.—Re PostiE, Ex p. 
BIGNOLD (1834), 4 Deac. & Ch. 259; 2 Mont. & A. 
16; 4L. J. Bey. 1; subsequent proceedings (1835), 
4 Deac. & Ch. 262. 


Annotations :—Refd. Re Gordon, Kx p. Official Recotver 
(1889), 61 Iu. T. 299; Finck v. Tranter, (1905) 1K. B. 427, 


3355. -|—Where, the bkpt. having 
absconded, an equitable mtgee. enters into 
possession of the premises, & the assignees after- 
wards acquiesce in his continuing in possession, 
he is entitled to the profits before the order of 
sale, & from the time of his entry.—Re Poste, 
Ex p. BIGNOLD (1835), 2 Mont. & A. 214; 41. J. 
Gr aa previous proceedings (1834), 4 Deac. & 


Annotations :—Refd. Re Gordon, Ex p. Official Receiver 
Geerks 61 L. T. 299; Finck v. Tranter, [1905] 1 K. LB. 


3356. -J—(1) An equitable mtgee. 
cannot enter on the premises, & is therefore 
obliged to apply for the interposition of this ct. 
to direct a sale; & he is held to be entitled to the 
rents from the time of the order for sale, because 
he might then have a receiver appointed, the 
moment he asked it; & the order of sale, there- 
fore, is considered as equivalent to the appoint- 
ment of a receiver (per CUR.). 

(2) A legal mtgee. can enter, if he chooses, 
immediately on the forfeiture, & must stand on 
his legal right ; he has already sufficient advantages 
over the other creditors (per Cur.).—Re Tombs, 
Ex p. Livine (1835), 1 Deac. 1; 2 Mont. & A. 


223, Ct. of R. 
Annotation :—As to (2) Distd. Ite Medley, Zz np. Barnes 

(1838), 3 Deac. 223. 

8357. To time of sale.|—This was 
the common petition by an cquitable mtgee., 
praying a sale as usual, & also praying to be 
allowed the rents received by the assignees since 
the fiat issued. 

In this ct. the equitable mtgee. is never allowed 
the rents, except those falling due between the 
date of the order of sale and the time of sale (per 
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OuR.).—Re Birks, Ex p. CARLON (1837), 3 Mont. 
& A. 328; 2 Deac. 333, Ct. of R. 

8358. |—Re Pearson, Ex p. Scorr 
(1838), 3 Mont. & A. 592; 3 Deac. 304. 

335 From date of reference to inquiry as 
to title.|—Where a petition was presented for the 
common equitable mtgee.’s order, supported ‘by 
evidence that was not satisfactory to the ct., & 
the ct. referred it to the comr. to inquire into the 
circumstances of the deposit:—Held: on the 
comr. finding in favour of the petitioner’s claim, 
the petitioner was entitled to the rents from the 
date of the order or reference. 

The order will be of the usual kind in other 
respects ; the costs of the inquiry before the comr. 
must come out of the mtged. property (KNIGHT 
Bruce, V.-C.).—He Feaver, Ex p. Smiru (1844), 
3 Mont. D. & De G. 680; 13 L. J. Bey. 21; 8 
L. T. O. S. 2645 8 Jur. 584. 

3360. Legal mortgagee—From date of entry.|— 
Re Tomas, £2 p. Livina, No. 3356, ante. 

3361. ——— From date of notice by mortgagee to 
tenant—-Notice of mortgagor’s bankruptcy.)— 
A. having after execution of the contract, mort- 
gaged the premises & become bkpt., of which the 
mtgee. gave B. notice :—Held: the mtgee. might 
bring an action of use & occupation against B. 
for the rent accruing in the half year during which 
the notice was given.—RAwson v. E1rcKx (1837), 7 
Ad. & El. 451; 2 Nev. & P. K. B. 4233 Will. 
Me & Dav. 675; 71. J. Q. B.17; 112 BE. R. 

3. 

Sce, also, BANKRUPTCY, Vol. [V., p. 366, Nos. 

3390-3398. 











SUB-SECT. 3.—ItKALISATION OF SECURITY. 

3362. Sale of mortgaged property—Mortgagee’s 
right to bid.|——Mtgee. of bkpt.’s estate, allowed on 
motion, to bid for same, on a sale of the mtged. 
estate.—Jie CARLILL, Hz p. MArsu (1815), 1 Madd. 
148; 56 E. kh. 56. 

3363. .|—Mtgee. of premises to be sold 
under the general order, permitted to bid at the 
sule.—fte ——, Ex p. Du CANE (1816), Buck. 18. 

3364. ——— -——.|—Mtgce. who was the sole 
assignee & principal creditor, there being only 
one other creditor to a small amount, permitted 
to bid for the estate subject to the approbation. of 
the master, the mtgee. undertaking to make good 
the deficiency between the sum bid & the price 
to be fixed by the master in case he should not 
approve of the bidding.—Hte SaLispuRy, Bax p. 
——— (1818), Buck. 245. 

8365. «]—Equitable mtgce. of property 
belonging to a bkpt., who has written evidence of 
the mtge., will be allowed the costs of his petition 
for the sale of the premises, though the petition 
further prays, that he may be at liberty to be a 
bidder at the sale.—-Zée Kinu, La p. JACKMAN 
(1823), 2 L. J. O. S. Ch. 11. 

3365. .|—Where an cquitable mtgee. 
is also an assignee, a solr. will be appointed to 
take the account & conduct the sale.—J/te CORLESS, 
Ex p. Lees (1832), 2 Deac. & Ch. 360. 

3367. .]}— Costs of deena of 
mtgee. to bid at the sale, ordered to be paid out of 
the proceeds.—Re THORNTON, Ez p. SAY (1832), 1 
Deac. & Ch. 32; Mont. 364; 1 L. J. Bey. 17. 

3368. .}—This ct. has jurisdiction to 
order sale of estate legally mtged., on application 
of mtgee., giving him leave to bid.— Ez p. BACON 
(1832), 2 Deac. & Ch. 181. 

8369. ——.j—Re Beit, Hz p. ASHLEY 
(1833), 1 Mont. & A. 82; 3 Deac. & Ch. 510; 3 
L. J. Bey. 9. 
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Sect. 8.—Bankruptcy of mortgagor: Sub-sect. 3. 
Sect. 9. Part XIV. Sect. 1: Sub-sects. 1 & 
2,A., B. & C. (a).] 


3370. -|—No rule to prevent a mtgce. 
bidding at a sale of the mtged. premises (ROSE, J.). 
—Re DITCHMAN, £z p. BULL (1833), 2 L. J. Bey. 76. 

3371. Sale under power.|—A mtgee. 
with a power of sale cannot be permitted to bid 
unless he waives his power of sale, comes in under 
the flat, & has the premises put up for sale under 
the order of the comrs., when the assignees will 
have the conduct of the sale (per Cur.).—Re 
HAGLEY, Kz p. DAVIS (1833), 1 Mont. & A. 89; 
3 Deac. & Ch. 504. 

3372. .|—A mtgee. having bid without 
leave, an order to bid nunc pro tunc was made.— 
Re HADWEN, Ex p. PEDDER (1834), 3 Deac. & Ch. 
622; 1 Mont. & A. 327. 

3373. -]—Where an assignee of a 
bkpt., who was also the second mtgee. of property 
about to be sold by public auction, under the fiat, 
applied for liberty to bid at the sale, the ct. refused 
to give such permission, but allowed the appct. 
to name a price at which he should be at liberty 
to purchase, in the event of there being no bidder 
to that amount.—-’e Stokkrs, Ez p. HOLUYMAN 
(1844), 2 L. T. O. S. 405; 8 Jur. 156. 
anion :~—Refd. Re Worth, Ez p. Young (1845), De G. 


33874. ——— Petition for liberty to bid—Costs of 
petition.|-A mtgee. presented a petition for 
liberty to bid at the sale of the mtged. estate in 
the bkpcy., & for payment of the costs of the 
application out of the estate. The ct. gave him 
such costs only on the assignees stating that the 
petition was presented at their request.—le 
ELVINS, Ex p. CourT (1843), 1 L. T. O. 8S. 433; 
sub nom. Ex p. Coort, 7 Jur. 864. 

é ——.|—An order was made, 
with the consent of the mtgee. of an estate of the 
bkpt., with a power of sale that it should be sold 
in the bkpcy. A petition was presented by the 
mtgee. for liberty to bid at the sale, & for payment 
of the costs of the application out of the purchase- 
mimoney; to which the assignees consented :— 
Held: petitioner was not entitled to such costs, 
unless the assignees would state that the petition 
was presented at their request.—Iie DANKs, I'x p. 
Danks (1843), 12 L. J. Bey. 45. 
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3376. Petition for sale—Dispute as to priority.)— 
Petitioner, who was an equitable mtgee., dis- 
covered that the bkpt. had made other mtges. & 
given other liens on the same property, of which 
the legality of some & the priority of others, were 
disputed by the petitioner; prayed a sale of the 
property & that the proceeds might be applied 
towards the reduction of his debt—& in case the 
other parties should come in & submit to the 
jurisdiction of the ct.; then that the ct. would 
settle the respective priorities of those parties 
& the petitioner:—Held: the ct. could make 
no such order, unless those parties were regularly 
before the ct.; & it would be disadvantageous to 
bkpt.’s estate to make an order for the sale of the 
property until the interests of the respective 
parties were precisely ascertained. Under these 
circumstances the petition was dismissed with 
costs.—FRe Francis, Ex p. BIGNOoLD (1886), 1 
Deac. 515; 3 Mont. & A. 706. 

Annotation :-—Refd. Lloyd v. Attwood, Attwood v. Lloyd 

(1859), 33 L. T. O. S. 209. 

3377. Power of sale on notice to repay—Failure 
to give notice.|—Equitable mtgees., under a de- 
posit of title deeds by way of pledge, cannot effect 
a valid assignment of the premises comprised 
thercin, in the event of the person so pledging 
them becoming bkpt., unless the assignees of the 
bkpt. join in the conveyance, although a power of 
sale be given by the agreement centered into at 
the time of the deposit, on notice to repay the 
money intended to be secured, if no such notice 
has been given.— HAWKINS v. RAMSBOTTOM (1814), 
1 Price, 188; 2 Rose, 151; 145 HE. R. 1357. 

8378. Leaseholds acquired after bankruptcy— 
Mortgagee in possession—Right to sell.|—Mtgee. 
in possession of leaseholds acquired by the mtgor. 
after bkpcy. can sell them if the trustce in bkpcy. 
has not intervened.—Re CLAYTON & BEAUMONT’S 
CONTRACT (1895), 2 Mans. 345. 


Srct. 9.—RIGHTS AGAINST INSOLVENT ESTATE 
OF DECEASED MORTGAGOR. 
See Administration of Estates Act, 1925 
8. 343; &, generally, ExEcurorRs, Vol. 
pp. 815-823. 


(c. 23), 
XXIV., 


Part XIV.—Discharge of Mortgages. 


Sect. 1.—BY REDEMPTION. 
SUB-SECT. 1.—WHO MAY REDEEM. 
See Part VII., Sect. 3, ante. 


SUB-SECT. 2.—PROPERTY AVAILABLE FOR 
REDEMPTION. 


A. On Death of Mortgagor. 


See, generally, EXEcuToRs, Vol. XXIII., pp. 
333-348, 473-530, Nos. 3981-4147, 5425-5970. 
Settled estates.|— See SETTLEMENTS. 


PART XIII. SECT. 9. in the mtg 


liability to 
t. Liability for damages.}—The ad- 

ministrators of the insolvent estate 

of a deceased mtgor. are not Hable in 

damages to his mtgee. as upon a 

devasiavil, because they rolease the 

purchaser of the equity of redemption 


in respect o 
ONTARIO TR 


ed. property from his 
indemnify the m 
respect of the mtge., no claim 
been made upen them by the mtgee. 
the mtge.—HIGGINS v. 
UsTS CORPN. 
A. Rn. 432 ’ 20 Cc. L. TT. 347.—CAN 


a. Bankruptcy rules apply.}—ltoss 


B. Where Several Properties Liable. 


Whether mortgage debt apportioned ratably— 
General rule.|—See ExecuTors, Vol. X X1II., pp. 
493-495, Nos. 5604-5613. 

33879. Provision for primary security in 
mortgage deed.|—The purchaser of an estate A., 
in order to secure the payment of the purchasce- 
money, executed a deed, by the first part of which 
another estate B. was mortgaged for the whole 
sum, & by the latter part of which, the estate A. 
was also mortgaged as a further & collateral 
security. Afterwards the two estates became the 





‘ v. Ross (1890), 25 L. R. Ir. 362.—IR. 
or. in 
aving b. ——-.}+—Re BROWNE'S ESTATE, 
(1903) 1 I. R. 245.—IR. 


(1900), 27 ce. Effect of Registry  <Act.}~-Re 
° BOONE’S ESTATE (1887), 7 Nfid. L. R. 
196.—NFLD. 


Part XIV.—Discuarce or MoRTGAGES. 


property of two different ersons, who respecti 
derived title from the parehages :—H eld anon 
the words of the deed, & the circumstances of the 
transaction, the estate B. was the primary security, 
&, as between the owners of the two properties, 
the estate A. was not to be resorted to for the 
payment of any part of the mtge. debt, till the 
estate B. was exhausted. 

_ But may not a man make a mtge. of two estates 
in such a way, that, though the incumbrancer may 
go against both or either, yet, if the owner of the 
equity of redemption shall have created, in the 
meantime, two different titles to those estates, so 
that they shall go to different persons, the estate, 
which was the primary security, shall remain the 
primary security as between the persons claiming 
under that mtgor. (LORD ELDON, (.).—BuTE 
(MARQUIS) v. CUNYNGHAME (1826), 2 Russ. 2753 
38 BE. R. 339, L. C. 

Annotations :—-Expld. Leonino +. Leonino (1879), 10 Ch. 1). 


460; He Athill, Athill » Athill (1880), 16 Ch. D. 211. 
Pons. fe Dunlop, Dunlop v. Dunlop (1884), 21 Ch. D. 


3380. .|—Testator held shares in a 
banking co. by whose deed of settlement it was 
provided that if any shareholder did not on 
demand pay all moneys duc from him to the co., 
the directors might declare his shares forfeited, & 
that nevertheless he should still be liable to pay 
the debt, & it was also provided that a shareholder 
must have paid all moneys due from him to the 
co. before he could transfer his shares. Testator 
borrowed money from the co., & deposited the 
deeds of certain real estate with them as security. 
By his will he gave the above estate to his son A., 
& his residuary property to his other sons. A. 
claimed that testator’s shares in the bank should 
contribute ratably to payment of the debt :— 
Held: (1) the provisions of the deed of settlement 
did not create a charge or lien on the shares for a 
debt due from the holder, & no case for contribu- 
tion arose; (2) also if the deed of settlement had 
charged the shares with all debts due from the 
shareholder to the co., a debt for which real estate 
had been specifically mortgaged would still have 
been payable out of the mtged. estate before 
resorting to the shares which were only subject to 
a general lien.—Re DUNLOP, DUNLOP v. DUNLOP 
(1882), 21 Ch. D. 583; 48 L. T. 89; 31 W. KR. 
211, C. A. 

(1) Refd. 


Annotation :—~As to 
Harley, [1917] 1 Ch. 646. 


3381. ——— Property charged in aid of primary 
security.]—B. mortgaged estate X. for £800, &, 
on same day, he charged estate Y., in aid, to the 
extent of £200. B. died, having devised estate 
Y., but intestate as to estate X.:—Held; the 
whole £800 was, as between the devisees & heir, 
primarily chargeable on estate X.—STRINGER 1. 
HARPER (1858), 26 Beav. 33; 4 Jur. N.S. 1009; 
6 W. R. 763; 53 EB. R. 808. 

Annotation :-—Distd. Re Athill, Athill ». Athill (1880), 43 

L. T. 581. 








Hopkinson v. Mortimer, 
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3382. Property charged as collateral security 
—Meaning of “ collateral.’?|] — The word col- 
lateral, taken by itself, has no such meaning as 
was contended in argument: it is not equivalent 
to “‘ secondary,” “auxiliary,” ‘‘ subsidiary ’’ or 
‘only to be made use of in aid”: the three 
securities were all one transaction, & the properties 
comprised in the second & third securities must as 
between themselves bear the mtge. debt ratably. 
There will, accordingly, be a declaration to this 
effect (HALL, V.-C.),— EARLY v. EARLY, WILLIAMS 
oe (1878), 186 Ch. D. 214, n.; 49 L. J. Ch. 

26, n. 

3383. Property subject to general lien only.} 
ied DuNLoP, DUNLOP v. DuNtop, No. 8380, 
ante. 

3384. —— Declaration of primary security by 
mortgagor.|—It is quite clear that cither by special 
agreement to be found in the instrument creating 
the mtge. itself, or by declaration on the part of 
testator, he can, where two or more properties 
are comprised in the same security, direct the 
order in which the securities are to be applied 
inter se so as to make onc the first & another the 
second, & so forth, available for the purposes of 
the charge (Curry, J.).-—Re DUNLOP, DUNLOP v. 
DUNLOP (1882), 21 Ch. D. 583; 48 L. T. 893 
affd., 21 Ch. D. p. 501, C. A, 

Annotation :—Retd. Hopkinson v. Mortimer, Harloy, [1917] 
Je 








1 Ch. 64 

p death of mortgagor.]—See Sub-sect. 2, A., 
ante. 

rennne of assets.|—Sce Sub-sect. 2, C., 
post, 


C. Marshalling of Asseta, 
(a) In General. 

See, generally, Hquity, Vol. XX., pp. 499-503, 
Nos. 2298-2328, 

3385. Parties to action—Settlement of one estate 
—Subsequent mortgage to plaintiff—Exoneration 
clause.|—'I'wo estates A. & B., were subject to 
same mtge. The owner, on the marriage of his 
son, settled A. in strict settlement, & the trustees 
were empowered “ from time to time, when & as 
occasion should require,” to sell any part of A. & 
pay off the mtge., so as to exonerate B. The 
owner afterwards mortgaged B. to pltfs., but 
without any express mention of the exoneration 
clause. Pltf. having filed a bill to enforce the 
exoneration clause, without making the trustees 
of the settlement parties, it was dismissed, with 
costs.—RooKkt v. KENSINGTON (LORD) (1856), 21 
Beav. 470; 25 lL. J. Ch. 366; 27 1. T. 0. S. 32; 
2 Jur. N.S. 755; 4 W. R. 409; 52 H.R. 940; 
on appeal, 25 L. J. Ch. 507, L. JJ. 

Application to estates of deceased mortgagor. |— 
See Executors, Vol. XXIII., pp. 525 et seq. 

Application on bankruptcy of mortgagor.|—-See 
Bankruptcy, Vol. V., pp. 636, 637, Nos. 5725, 
5726. 


PART XIV. a a SUB-SECT. 2.— 
. (a). 


d. General principle.J—RUTHERFORD 
v. RUTHERFORD (1896), 17 BP. R. 228.— 
CAN. 


e. ——.}/-L. & J., the owners of 
estate X., & A., the owner of estate Y., 
by two collateral mtges., mortgaged 
the estates to T. & insured the buildings 
& chattels on both estates with loss on 
buildings, if any, payable to T. as her 
interest might appear. L. & J. subse- 
quently mtged. estate X. to_ D. to 
secure an indebtedness of L., J. & A. 
to D., & covenanted to insure the lands 
to their ful] insurable value & assign & 


deliver over the policy to D. :—ZIeld : 
DD, having security only upon estate 
X., was entitled to insist that the 
insurance moneys should be so mar- 
shalled as to throw T.’s claim raed 
upon the fund realised out of estate Y. 
—DOMINION LUMBER vv. GELFAND 
(1916), 34 W. L. R. 624; 10 W. W. XH. 
145, 751.—CAN. 

ft. .}—Semble : where the mtgor. 
selis not merely the equity of redemp- 
tion but conveys a portion of the pro- 
perty {teelf free from any liability to 
contribute to the mtge. debt, the 
purchaser may insist upon the mtgee. 
proceeding in the first instance, against 
the property in the hands of the 





mtgor.— KRISHNA AYYAR 1 MUTHU- 
KUMARASAWMIYA P1LLA1 (1905), 1. L. R. 
29 Mad. 217.—IND, 

g: --—Where there are two 
creditors who have taken securities for 
their respective debts, & the security 
of tho first creditor ranges over two 
funds, while the security of the second 
is confined to one of these funds, the 
ct. will marshall the assets so as to 
throw the person who has two funds 
liable to his demand, on that which is 
not Iiable to the debt of the second 
creditor.—BALDWIN wv. BELCHER, Re 
CORNWALL (1842), 3 Dr. & War. 173; 
: Con, & Law. 131; 61. Eq. R. 65.—~ 
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Sect. 1.—By redemption: Sub-sect. 2, C. (b).] 


(b) In Whose Favour Doctrine Applies. 


8386. Second mortgagee.|—Suppose a person, 
who has two real estates, mortgages both to one 
person, & afterwards only one estate to a second 
mtgee., who had no notice of the first ; the ct., in 
order to relieve the second mtgee., have directed 
the first to take his satisfaction out of that estate 
only which is not in mtge. to the second mtgee., if 
that is sufficient to satisfy the first mtge., in order 
to make room for the second mtgee., even though 
the estate descended to two different persons 
(LORD HARDWICKE, C.).—LANOY v. ATHOL (DUKE) 
(1742), 2 Atk. 444; 9 Mod. Rep. 398; 26 E. R. 
668, L. C. 

Annotations :—Apld. Barnes v. Racster (1842), 1 Y. & C. 
Ch. Cas. 401; Gibson v. Seagrim (1855), 20 Beav. 614. 
Consd. Flint v. Howard, (1893] 2 Ch. 54. Refd. Bugden 
vo. Bignold (1843), 2 Y. & C. Ch. Cas. 377. Mentd. Sykes 
wv. Meyna!l (1763), Dick. 369 ; Lechmere v. Charlton (1808), 
15 Ves. 193; Graves v. Hicks (1833), 6 Sim. 391 ; Hickling 
v. Boyer (1851), 3 Mac. & G. 635 ; Loosemore v. Knapman 
(1853), Kay, 123. 


3387. .|—Two properties, X. & Y., were 
mortgaged to A., & afterwards X. alone was mort- 
gaged to B.:—Held: B. was entitled to have the 
securities marshalled, so as to throw A.’s mtge., in 
the first instance, on estate Y.—-GIBSON v. SEA- 
GRIM (1855), 20 Beav. 614; 24 L. J. Ch. 782; 26 
L. T. O. S. 65; 52 HE. R. 741. 


Annotations :-—Consd. Re Lawder, Hill, etc. (1861), 5 L. T. 
188; Flint » Howard, [1893] 2 Ch. 54. 


3388. .|—A second mtgee. of property 
which forms part only of the property comprised 
in the prior mtge., has a right to compel the prior 
mtgee. to resort for payment, first, to the property 
which is not included in the second mtge.— 
LAWRANCE v. GALSWORTHY (1857), 30 L. T. O. S. 
112; 3 Jur. N.S. 1049. 

Annotation :—Mentd. Nutt v. Easton (1899), 80 L. T. 353. 


3389. Creditors of testator—Mortgage by exe- 
cutor.|—-An exor. mortgaged his _ testator’s 
estate conjointly with his own for £3,000, of which 
£1,000 was declared invalid as against testator’s 
estate. <A creditors’ suit was afterwards instituted, 
& the exor. subsequently made a further charge 
on the same estates for £2,500, & which was 
declared invalid, as regarded the testator’s estate : 
—Held: the creditors had no equity to compel the 
mtgee. to obtain payment of his first mtge. wholly 
out of the exor.’s private estate, so as to exonerate 
testator’s estate for their benefit—SHALCROSS v. 
Drxon (1838), 7 L. J. Ch. 180. 

3390. Representatives of mortgagor—Mortgage 
of company’s estate—Subsequent personal bond.|— 
B., & other committee men of a public co., mort- 
gaged the co.’s estate, & covenanted personally to 
pay the money. They afterwards entered into a 
personal obligation, by bond, for another debt. 
B. died, having certain shares vested in him as 








MorRTGAGE. 


trustee to the co. By the decree, the shares were 
ordered to be sold, & the produce applied in pay- 
ment of the debts of the co., for which the estate 
of B. was liable :—Held: the representatives of 
B. had a right to have the fund applied in pay- 
ment of the bond debt, in priority of the mtge. 
debt.—LAWRENCE v. KEMPSON (1844), 7 Beav. 
574; 49 BH. R. 1189. 

3391. Judgment creditor of mortgagor.]—A., 
who was seised in fee of four estates, mortgaged 
two of them, & afterwards executed a settlement, 
on his marriage, of the mtged. estates, & of one 
of the others, under which he took a life interest, 
with remainder to his son B. in tail. There was 
a covenant in the settlement by A. against in- 
cumbrances, but there was no recital showing 
that there were any incumbrances. A. after- 
wards mortgaged the fourth estate, & took the 
benefit of the Insolvent Debtors Act. Soon after- 
wards a judgment creditor, being also equitable 
mtgee. of a mining lease on one of the estates, 
filed a bill against A.’s assignee & B. the tenant in 
tail, & against the other incumbrancers, praying 
a sale in satisfaction of the judgment debt, & of 
what pltf. might pay in discharge of prior incum- 
brances, subject to the estate & interest of B. 
under the settlement :—Held: the settled estate 
must be regarded as exonerated from incum- 
brances as between A. the tenant for life, & B. 
the tenant in tail, & pltf. was subject to the same 
equities as A. the settlor, & the judgment being 
of a later date than the settlement, B. the tenant 
in tail, was not affected by such judgment.— 
HuGHES v. WILLIAMS (1852), 3 Mac. & G. 683 ; 
a T. O. S. 341; 16 Jur. 415; 42 H.R. 428, 
Annotation :—Mentd. Lewis 7. McKay, Algate v. Vugler, 

Clark v. Potter (1924), 93 L. J. K. 3. 840. 

3392. J—B., on his marriage, settled 
certain estates then in mtge. on himself for life, 
with remainder to his first & other sons in tail, & 
covenanted against incumbrances: he afterwards 
mortgaged other estates, & became insolvent. A 
bill was filed by his assignee under the insolvency 
against the several incumbrancers on all the 
estates & against the tenant in tail, praying an 
account of what was due on the several incum- 
brances, that their prioritics might be ascertained, 
& for a sale or redemption. A decree was made in 
the suit, directing that, on pltf. & deft., the tenant 
in tail, paying what was due on the respective 
incumbrances, the unsettled estates should be 
conveyed to the party redeeming, & that the 
settled estates should be conveyed on the trusts of 
the settlement, &, in default of redemption, that 
the bill should be dismissed :—Held: the decree 
for redemption, being permissive only as against 
the tenant in tail, was correct, & a decree for a 
sale would have been improper.—CHAPPELL v. 





estate free from incumbrancers. }-——T1GHE 


PART XIV. ae dk) SUB-SECT. 2.— 


3386 i. Second mortgagee.]— ERNST 
BROTHERS Co. v. CANADA PERMANENT 
MORTGAGE CORPN. (1920), 47 O. L. R. 
362; 18 O. W. N. 136.—CAN. 

3386 ii. .}——A. was possessed of 
two estates, X. & Y. X. was subject 
to a mtge. & prior incumbrances. Y. 
was subject to the prior incumbrances 
but not to the mige. A subsequent 
judgment affected both estates :— 
Held: the mtgee. was entitled to have 
the securities marshalled, so as to have 
the prior incumbrances paid in the 
first instance, as far as possible, out of 
the produce of the lands of Y.—WRHe 
pablo ESTATE (1863), 14 I. Ch. R. 


383011, Judgment creditor of mort- 





gagor.}—Re Fox (1856), 5 I. Ch. R. 
541.— IR. 


83891 ii, -}—There being first a 
mtge. by deed affecting lands of A. & 
B.; secondly, a judgment mtge. 
affecting the lands of A.; thirdly, a 
judgment mtge. affecting both de- 
nominations ; & the lands of A. having 
been appropriated to the payment of 
the prior mtge.:—Held: the first 
judgment mtge. creditor nad a right 
to marshal against the second.-—He 
LYNOH’S ESTATE (1867), 1 I. R. Ea. 
396.—IR. 

h. Party claiming under voluntary 
settlement—Right to throw mortgage debt 
on unsettled estate—Not as against sub- 
sequent mortgagec.]|—Re LYSAGHT’s Es- 

k, —— Verbal representation that 





v. DOLPHIN, [1906] 1 I. R. 305.—IR. 


1]. Purchaser for value—Where cove- 
nant against incumbrances.)}—A., being 
the registered owner of Whiteacre & 
Blackacre & other lands, mortgaged all 
to pltf. He then sold Whiteacre to B., 
& afterwards Blackacre to K., cove- 
nanting in each case against all incum- 
brances. The various instruments were 
respectively registered immediately 
after their execution :—Held: B.'s 
right, as between him & K., was to 
throw the whole mtge. & not merely a 
ratable ae on Blackacre.—JONES v. 


m. ——.}—GOING v. FARRELL 
(1814), Beat. 472.—IR. 


-.}—A party seised of 


Part XIV.—DiscHarce or MortTGAGEs. 


REES (1852), 1 De G. M. & G. 398: 20L 
57; 16 Jur. 417; 42 E.R. 603, 1. C. pana 


Annotations :—Refd. Re Lloyd, Lio 
o eo ro bd. , yd vw, Lloyd I 0 e 
baa Menta. Petre v. Petre (1853), 1 Drow, Por pee 
r mee ae v. Vugler, Clark v. Potter (1924), 93 


3393. Claiming under creator of voluntar 
settlement. ]—DoupHIN v. AYLWARD, No. 3408, 





8394. Party claiming under voluntary settlement 
——Right to throw mortgage debt on unsettled 
estate.|—B. executed a voluntary settlement of 
real estate to uses in favour of his four children, 
& he covenanted that the estate should remain to 
those uses & for quict enjoyment. B. afterwards 
mortgaged the settled estate with his own un- 
settled estates & died :—Held: the children were 
entitled to throw the mtges. on the unsettled estate 
&, as against legatces, to prove under the covenants 
against the scttlor’s assets for the damage the 
had sustained by the mtge.—HALES v. Cox (1863), 
32 Beav. 118; 55 E. R. 46; sub nom. HALEs v. 
Cox, Re HALEs, 1 New Rep. 344; 8 L. T. 184; 
9 Jur. N. 8S. 1305; 11 W. R. 331. 

«innolations -—Consd, Re Walhampton Fstate (1884), 26 

Ch. D. 391. Apld. Mallott v, Wilson, [1903] 2 Ch. 494. 

efd. Je Jones, sarrington v. Forrester, [1893] 2 Ch. 461. 

Mentd. Harding v. Howell (1889), 14 App. Cas. 307. 

3395. -|—Mtgee. of lands, part of 
which are comprised in a voluntary settlement, 
must first resort to the unsettled lands, & will not 
be thrown upon the settled property, in order to 
favour unsecured creditors, against whom the 
voluntary settlement is good.— ANSTEY v. NEWMAN 
(1870), 39 L. J. Ch. 769. 

3396. -]—In 1888, the settlor mort- 
gaged part of the property comprised in the 
voluntary settlement; in 1899, this mtge. was 
paid off, & a transfer thereof taken for the benefit 
of the settlor’s estate :—Held: the beneficiaries 
under the settlement were entitled to have the 
settlor’s estate marshalled, & the mtge. discharged 
out of the unsettled portion of his assets. 

I felt somewhat embarrassed by the use of the 
expression ‘‘ void ab initio”; but 1 am satisfied 
now that the true meaning is that, not in regard 
to all persons & for all purposes is the case to be 
treated as though the legal estate had never 
passed, but that as regards the trustee & the 
person to whom the grant was made, he is, in 
respect of his liabilities, his burdens, & his rights, 
in exactly the same position as though no_con- 
veyance had ever been made to him (BYRNE, J.).— 
MALLOTT?T v. WILSON, [1903] 2 Ch. 404; 72 L. J. Ch. 
664; 89 L. T. 522. 

3397. Party claiming under charges on estate.|— 
In 1805 a lessee for lives, with proviso for renewal, 
charged the hereditaments, subject to his own life 
interest in part, with £1,500, &, subject thereto, 
conveyed the premises in trust for his son, W., 
testator in the cause. In 1811 W. settled the 
premises, subject to the life interest in part, & as 














nnn 
time mortgaged V. to C. for a further 
sum, with a covenant against all in- 
cumbrances, except the mtge. to V. :— 
Held: C., a8 against @ puisne incum- 
brancer, was cntitied to be paid the 
him by V. out of W. 
first, so as to leave B. unimpaired to 
meet the second mtge. made to C 


several estates, & indebted by judg- 
ment, settled one of the cstates for 
valuable consideration, with a covenant 
against incumbrances, & subsequently 
acknowl other ju ents :— 
Held: the prior judgments should be 
thrown altogether on the unsettled 
estates, & the subsequent judgment 
creditors had no right to make the 
settled estate contribute.—AVERALL v. 
A ear ia L. & G. temp. Sugd. 252, 


oo —— +A. mtged. B. to V., 
& gave him as a collateral security & 
judgment, which attached on both B. 
& W. Subeeueny. V. assigned 
debt & securities to C. A. at the same 


debt assigned to 


——a ee 





= = e 


himself.—Re Roppy's ESTATE 
11 I. Ch. R. 369.—IR. 

p. —.]}—Re Rocnk’s ESTATE 
(1890), 25 L. h. Ir. 27 1.—IR. 
‘CARTHY v. M‘'CaR- 
1 I. R. 100, 113; 


q. M 
Tin (No. 2), [1904] 
381. L. T. 3.— IR. 

r. Voluntary assignee—Charge para- 
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to the whole charged with the £1,500, on himself, 
his wife, & eldest son; & further charged same 
with £2,000 for his younger children. In 1815, 
the tenant for life having died, W. executed deeds 
reciting, erroneously, that the whole of the £1,500 
charges had been paid off, & taking from the 
trustee, in breach of trust, a conveyance of the 
hereditaments to hismelf absolutely, freed from the 
£1,500 charges; but there was no evidence that 
this deed was ever acted on. In 1818, the cestuis 
que vie having all died, W. obtained a renewal of 
the lease, but without prejudice to a question 
whether the lessee had not lost the right of com- 
pelling a renewal. In 1819 W. purchased the 
reversion in fee of the leaseholds, the latter not 
being merged. In 1888 W. was party to a deed 
whereby he recited that he had paid £1,200, part 
of the £1,500, but that when he did so he did not 
intend that same should sink into or be extin- 
guished in the premises. In 1845 he appropriated 
the remaining £300 to himself as part of his share 
in the estate of the cestui que trust thereof, who had 
died. By his will, after reciting to the like effect, 
he devised the hereditaments comprised in the 
deed of 1805, subject to all such incumbrances as 
same might at his decease be subject to, & from 
the payment of which he exonerated his personal 
estate, to his son ‘Tl’. absolutely, subject to a further 
charge. W. died in 1859. TT. entered into posses- 
sion & disputed his liability to pay cither the 
£1,500 or the £2,000, but paid interest up to 1869 ; 
—Held: if the above sums had been charged on 
the leasehold only, & not on the reversion, the 
ae must have had recourse to the reversion 
rst. 

It was further contendcd that, if the claim of the 
pltfs. should be held only to extend to the existing 
lease, the mtgees., whose security comprehended 
the reversion, ought to resort to that estate in the 
first instance so as to leave as much as possible of 
the value of the Icasehold for the purpose of 
satisfying such claim; & this would, [ think, be 
consistent with the well-established principles 
upon which this ct. directs the marshalling of 
securitics so as to preserve the rights of, & do full 
justice between the parties interested (BACON, 
V.-C.).—TRUMPER v. TRUMPER (1872), L. R. 14 
Eq. 295; 41 3.. J. Ch. 673; affd. (1873), 8 Ch. App. 
870; 42 L. J. Ch. 641; 209 L. T. 86; 21 W. BR. 
692, J. ARE 

3398. Purchaser for value—Where covenant for 
further assurance.|—The owner of an estate mort- 
gaged it, & afterwards sold an undivided moiety 
of it. The conveyance to the purchaser did not 
mention the mtge., but it contained a covenant 
by the vendor with the purchaser for further 
assurance. ‘The two moieties afterwards devolved 
on different persons. In a partition action :— 
Held: as between the owners of the two moieties, 
the unsold moiety must bear the mtge. debt.— 
Re JONES, FARRINGTON v. FORRESTER, [1893] 2 


mount to aasignor’s title.J—A. being 
selsod in fee of L. & other lands, 
subject to a charge not created by 
himself, by a voluntary deed conveyed 
away the lands of L. & covenanted 
that he, his heirs, & assigns, would do 
any further act for the better & moro 
effectually assuring the lands to the 
grantee, his hoirs & assigns; & he 
devised the other lands. The charge 
was paid off by sale of part of the de- 
vised lands :—WHeld: the devisee en- 
titled to contribution from the owner 
of L.—KER Vv. KER (1869), 4 I. R. Eq. 


25.—IR. 
Assignment of part of mort- 


t. 
gayed property—Other not liable to 


(1861), 
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Sect. 1.—By redemption: Sub-sect. 2, C. (b) & (c) 
4. & ti.) 

Ch. 461; 62 I. J. Ch. 996; 69 L. T. 45; 3 BR. 

498. 

Annotations :—Apld. Re Cook’s Mortgage, 
Tyndall, [1896] 1 Ch. 923. Ditl, ke D 
Rendall ». Darby, [1907] 2 Ch. 465. Refd. Hil) »v. Hickin, 
[1897] 2 Ch. 579; Re Repington, Wodehouse v. Scobell 

, entd. Kenrick v. Mountsteven 
(1899), 48 W. R. 1413; Fe Coulson’s Trusts, Prichard v. 
erage (1907), 07 L. T. 7543 Carnell v. Harrison, [1916] 


Lawledge *. 
arbv’s Estate, 


3399. Voluntary assignee—Charge not para- 
mount to assignor’s title.\—-An assignor deposited 
with his bankers the title deeds of certain leasehold 
premises together with a policy of assurance on 
his own life & certain dock warrants, & executed a 
deed of charge & memorandum of deposit to 
secure the payment of the balance for the time 
being due on any accounts he might have with the 
bank. He subsequently, by a voluntary deed, 
assigned the leasehold premises to his wife. The 
deed contained no reference to the charge & 
memorandum of deposit, & no covenants for title, 
express or implied. By his will he gave all his 
property to trustees upon trusts for the benefit 
of his wife & children. On the death of the 
assignor his exors. paid off the debt due to the 
bank. On an application to the ct. for the 
determination of the question whether the widow, 
as assignee of the leaseholds, was liable to con- 
tribute to the payment of the debt :—Held: the 
charge being one created by the assignor himself, 
& not a charge paramount to his own title, the 
widow was under no liability to contribute.— 
Re DaRByY’s HsTATE, RENDALL v. DARBY, [1907] 
2 Ch. 465; 761. J. Ch. 689; 97 LL. T. 900. 
Annotation :—Apld. He Best, Parker v. Best, [1924] 1 Ch. 42. 

3400. -|—An assignor mtged. two policies 
of assurance on his life with trustees of the in- 
surance co. tu secure £125 & interest, & entered 
into a personal covenant for payment thereof. 
Subsequently he made a voluntary assignment of 
the policies to his wife, & the deed contained no 
reference to the mtge. On the assignor’s death 
the insurance co. paid to the widow only the 
amount of the policies Jess the debt & interest :— 
Hleld: the widow was entitled to be reimbursed 
out of the estate of the assignee the amount so 
deducted.—Fe BrEstT, PARKER v. BEST, [1924] 1 
Ch. 423; 03 1]. 0. Ch. 63; 130 L. T. 3113 68 Sol. 
Jo. 102. 

Equitable mortgagee.) — See ExrcutTors, Vol. 
XXITI., p. 526, No, 5034. 

Surety.|—See GUARANTEE, Vol. XXVI., p. 111, 
Nos. 775-780. 

Principal as against agent.|—See Equity, Vol. 
XX.. pp. 501, 502, Nos. 2822-2324. 

Life insurance society.|—See INSURANCE, Vol. 
XXIX., p. 869, Nos. 2966, 2967. 





(ec) Against Whom Doctrine Applies. 
i. In General. 


8401. General rule—Only against mortgagor & 
volunteers claiming under him.]—Defts. were 
auctioneers & had sold for a customer a brewery, 
& ers of the proceeds of the sale was in their hands 
subject to their claim for charges incurred in 
connection with the sale; they had also in their 


contribute. }—HOLLINSHEAD v. DEVANE 
(1914), 49 I. L. T. &7.—IR. 

a. No covenant to indemnify. }— 
Where a man mortgages two properties, ™ 
& subsequently makes a voluntary con- erty 
veyance of the equity of redemption of 
one of them, but such conveyance 
contains no covenant on his part to 
pay off the mtge. or to indemnify the 


marshalli 





retained 


TEES, 
NEw ZEALAND, 


transferees from it, the doctrine of 
does not apply at the in- 
stance of the transferees to compel the 
tgee. to resort sed the part of the pro- 

y 
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MORTGAGE. 


hands the balance of the price of some furniture 
sold by them for the same customer. Pltf. was 
a creditor of defts.’ customer, & he by letter 
charged the proceeds of the sale of the brewery 
in favour of pltf. Defts. wrote to pltf. acknow- 
ledging the receipt of the letter of charge. Defts. 
afterwards paid their customer the balance of the 
price of the furniture, & appropriated the part 
of the proceeds of the sale of the brewery in their 
hands to the payment of their charges :—Held : 
(1) defts., as auctioneers, had a lien for their 
charges upon the part of the proceeds of the sale 
of the brewery in their hands; (2) defts. were at 
liberty to appropriate the part of the proceeds of 
the sale of the brewery in their hands to the pay- 
ment of their charges, & were not bound to take 
payment of their charges out of the price of the 
furniture in order to enable pltf. to obtain payment 
of his charge, & the doctrine of marshalling did 
not apply. 

(3) Assets shall not be marshalled where by so 
doing another man’s right would be prejudiced 
(LINDLEY, L.J.).—-WEBB v. SMITH (1885), 30 Ch. D. 
192; 551. J. Ch. 348; 53 L. T. 7873; 1T. L. RR. 
225, C. A. 

3402. ——.,]—P., in 1876, conveyed certain 
paper mills to H. by way of mtge. for securing 
£6,000, & by deed of even date assigned a 
reversionary interest in personalty as collateral 
security for the same debt. In 1882 P. made a 
second mtge. of the paper mills & the reversion to 
pitf. for £5,000 ; & in 1884 P. made a third mtge. 
of the paper mills only to pltf. for £2,500. In 
1885 a deed was executed whereby pltf. transferred 
his mtge. for £2,500 to H., & released the paper 
mills from his mtge. for £5,000 ; so that H. became 
first & second mtgee. of the paper mills, as well 
as first mtgee. of the reversion, & pltf. second 
mtgee. of the reversion. P. made subsequent 
mtges. both of the paper mills & the reversion. 
Pltf. foreclosed the mtges. on the reversion which 
were subsequent to his own, & then brought an 
action claiming to redeem H.’s mtge. on the 
reversion on payment of £6,000, & to have a 
transfer from him of his first mtge. on the paper 
mills, as a security for what he had paid :—Held: 
(1) pltf. was entitled to redeem the reversion & 
paper mills on payment of the £6,000 to H.; 
(2) the sum paid by him must be apportioned 
between the paper mills & the reversion, according 
to their respective values; (3) pltf. was entitled 
to have a conveyance of the reversion absolutely, 
& of the paper mills to be held as security for such 
part of the money paid as should be apportioned 
to that property. 

(4) The right of a subsequent mtgee. of one of 
the estates to marshal . is an equity which 
is not enforced against third parties, that is, 
against any one except the mtgor. & his legal 
representatives claiming as volunteers under him. 
It is not enforced against a mtgee. or purchaser 
of the other estate. If both estates are subject 
to separate second mtge. the ct. apportions the 
first mtge. between them (Kay, J..J.).—FLINT v. 
Howaprp, [1893] 2 Ch. 54; 62 L. J. Ch. 804; 68 
L. T. 3890; 2 R. 386, C. A. 


Annotation :—As to (4) Folld. Baglioni v. Cavalli (1900), 83 
L. T. 500. 
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$401 i. General rule—Only against 
mortgagor & volunteers claiming under 
him.}—-DOUGLAS ©. COOKSEY (1868), 2 
I. R. Eq. 311.—IR. 


the vendor.—Re 
TRUB- 
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(1911), b. Assignee The 


in bankruplcy.}— 
puisne mtgee.’s general right to compe! 
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_ 3403. Married woman.] — Husband & wife 
joined in creating two mtges. on the life intcrest 
of the wife in freehold & copyhold estates, the 
first mtgee. having a charge on both freeholds 
& copyholds, & the second on the freeholds only :— 
Held: as against the wife surviving, the second 
mtgee. was entitled to require that the first mtgee. 
should be satisfied out of the copyholds so far as 
they would extend.—Tipp v. Lister (1853), 3 
De G. M. & G. 857; 23 L. T. O. S. 101; 2 W. R. 

184; 43 E. R. 386; sub nom. Tipp v. Lisrer, 

BASsIL v. LISTER, 23 L. J. Ch. 2493 18 Jur. 543. 

Annotations :—Distd. Hudson v. Carmichael (1854), Kay, 
613. Mentd. Re Duffy’s Trust (1860), 28 Beav. 386; 
Life Assocn. of Scotland v. Siddal (1861), 3 De G. F. & J. 
271; Durham »v, Crackles (1862), 1 New Rep. 165; Re 
Carr’s Trusts (1871), L. RB. 12 Kq. 609 ; Taunton v. Morris 
(1879), 11 Ch. D. 779. 

~.|—See, further, HusBanpd & WIFE, Vol. 

XXVII., pp. 116, 153-157, Nos. 933, 1236-1278. 
3404. Purchaser-——- When legal estate not 

obtained.|—-A. became mtgee. of a portion of 

certain lands charged under a will with debts & 
legacies. The mtgor. was devisee of the lands & 
likewise one of the exors. of the will. ‘The same 
person acted as solr. for the mtgor. & mtgee. The 
latter received the mtge., & some, but not all the 
material title-deeds of the mtyed. estate came 
into his possession. The mtgor. afterwards mort- 

gaged this & the other portion of the lands to B., 

& finally sold the first portion of the lands to pay 

the legacies which were charged on the whole. 8. 

became the purchaser. Both A. & B. acted in 

ignorance of cach other’s rights:—Jleld: as 
against the mtyor., he was, in equity, entitled to 
throw on the other portion of the estate the debts 

& legacies; & the purchaser, not having obtained 

the legal estate in the property, was affected by 

this equity.—-CoLYERr v. FINCH (1856), 5 TH. 1. Cas. 

905; 26 L. J. Ch. 65; 28 L. T. 0.8. 273 3 Jur. 

N.S. 25; 10 E. R. 1159, H. das) varying S.C. 

sub nom. FINCH v. SHAW, COLYER v. FINcit (1854), 

19 Beav. 500. 

Annotations :-—Refd. Thorpe v. Houldsworth (1868), L. J. 
7 Eq. 139; Hunter y. Walters, Curling ve. Walters, Darnell 
ve. Hunter (1870), L. R. 1) Eq. 2923; Heath rv. Crealock 
87: L. R. 18 Eq. 215; Taylor vo. Russell, (1891) 1 Ch. 
%. Mentd. Curter r. Carter (1857), 3K. & J. 6175 Perry 
Herrick v. Attwood (1857), 2 De G. & J. 21: Hipkins ov. 
Amery (1860), 2 Giff, 292; Hunt. Klmes (No, 2) (1860), 
28 Beav. 631; Phillips ». Phillips (1861), 4 De Gi. F. & J. 
208; Hooper v. Gunm, McLellan vv. Guinm (1865), 13 
lL. T. 187; Wilkinson ev. Castle (1868), 37 L. J. Ch. 467 ; 
Dixon ». Muckleston (1872), 8 Ch. App. 155; RR. ». 
Shropshire Union Ry. & Cunal Co. (1875), 0. R. 8 Q. B. 
420; Corser v. Cartwright (1875), L. KR. 7 H. . 731; 
Heath v, Pugh (1881), 6 Q. B. 1). 345; Re Hawthorne, 
Graham v. Mussey (1883), 23 Ch. D. 7433 Northern 
Counties of England Fire Insee. ». Whipp (184), 26 
Ch. D. 482; Manners tr. Mew (1885), 29 Ch. D. 725 5 de 
Rebbeck, Bennett vr. Rebbeck (1894), 63 L. J. Ch. 596; 
Re Venn & Furze’s Contract, (1894) 2 Ch. 1015 Jte 
Henson, Chester v. Henson, [1908] 2 Ch. 356. 

3405. Purchaser of equity of redemption.|/— 

Woop v. WEsT (1895), 40 Sol. Jo. 114. 

8406. ——.J—F.inT v. Howann, No. 3402, ante. 
$407. Surety.|—Mtge. of two funds to A. with 

a covenant by a surety. Second mtge. of onc of 

the funds to B. B.’s fund having been exhausted 

in part payment of A.’s debt & A.’s mtge. having 
been transferred to the suretyon payment by him 
of the balance :—Held: B. had a right to marshal 

the securities as against the surety.—SouTu v. 

BiLoxamM (1865), 2 Hem. & M. 457; 5 New Rep. 
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506; 34 L. J. Ch. 369; 12 LL. T. 204; 11 Jur. 

N.S. 319; 71 E. R. 541. 

-tnnotations :—Expld. Dixon v. Steel, [1901] 2 Ch. 602. 
Mentd. Re Toogood's Logacy Trusts (1889), 61 L. T. 19. 
3408. Claimant under voluntary settlement—In 

favour of judgment creditor claiming under settlor.] 

—A. being seised in fee of certain lands, subject 

to a charge for marriage portions, gave judgments 

for the amount of the charges upon the occasions 
of the marriages. Subsequently, on his own 
marriage, he executed a voluntary settlement 
reciting those charges & settling the land on him- 
self for life, remainders over in strict. settlement. 

A. afterwards executed two separate mtges. of 

the lands, « still later, on the marriage of his son, 

executed articles of agreement, reciting the 

voluntary settlement & the mtges. During A.’s 

life some of the above incumbrances were paid 

out of his life estate, & after his death a judgment 
creditor whose debt was later in date than the 
mtge. debts, & secured by judgment on his life 
estate, sought that so much of the mtge. debts as 
had been paid out of the life estate of A. as should 
be necessary to satisfy the demands of creditors 
whose demands alfected the life estate alone, 
should be raised by sale of part of the inheritance 
in exoneration of the life estate :—Held: the 
appit. was not entitled to the relief sought, since 

cts. of equity will not, where there has been a 

voluntary settlement, interfere to disturb that 

settlement in favour of a person whose claim is 
derived only through the settlor. 

You cannot as ayainst the volunteers, on behalf 
of the judgment creditor claiming under him 
who created the voluntary settlement so marshal 
the whole estate as to throw the onus on the 
volunteers (LORD HATHIERLIEY, (C.).—--DOLPHIN 7. 
AYEWARD (1870), 1. R. 4 Hd. 4863; 23 LL. T. 
636; 19 W.R. 40, LF I. 

Annotations : -Refd. Re Walhampton Fstate (1884), 26 
Ch. 2. 3913) Re Townley, Publle Trustee v. Allder, [1923] 
aan 154. Mentd. Godfrey v7. Poole (1888), 13 App. Cas, 
3409. Assignee in bankruptcy—In favour of 

surety.|-—A. having «effected policies upon his own 
life with an assurance office, mortgaged them to 
the office as a security forsuccessive loans. In one 
of these mtyges. B. became surety for repayment 
of the amount borrowed. A. subsequently 
became bkpt., & B. was compelled as surety to 
pay part of the debt. 

Upon A.’s death:—Held: as against A.’s 
assignee in bkpcy., 13. was entitled to marshal tho 
securities so as to obtain repayment out of the 
balance of the several policy moneys of the amount 
which he had been compelled as surety to pay.— 
HikyMAN v. Dupots (1871), L. 1k. 13 Mg. 1583 41 
L. J. Ch. 224; 25 L. T. 558. 

——.| — See, further, BANKRUpPTvy, Vol. V., 
pp. 636, 637, 704, Nos. 5725-5727, 6182. 

3410. Mortgagee.]—FLInt v. HOwAup, No. 3402, 
ante. 

Shareholder of limited company.}|—See Com- 
PANIES, Vol. IX., p. 346, No. 2188. 


ii. Subsequent Incumbrancers. 


8411. General rule—Debt thrown ratably on both 
estates.|-—BAnNES v. Racstrrn, No. 4116, post. 





the prior mtge., who has a second fund 
to resort to, & the common fund is a 
deficient one, to exhaust the second 
fund before he touches the common 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (¢) if. 


34111. General rule — Debt thrown R. 
ratably on both estates.}—Ite LAWDER'S 


DENT & GUARANTEK CorRPN., LTp. & 
Hkwitr v. CoLtum, (1913) 1 I. R. $37. 


—I 


Re ARCHER'S 


3411 ill, ——- ——-.}— 
one, exists when the mtgor. has become x ' wah a : Pa aed 
kpt.—BaLpWwIn. v. BELcurR, Ke | FSTATE (1861), 11 1. Ch. R. 346; 13 | Estate, (1914) 11. R, 285.—IR. 
CORNWALL (1842), 3 Dr. & War. 173; : : : 5 3411 iv. ——~ -——.}—-The owner of 
61. Eq. R. 65.—IR. 3411 ff. ———-  ——.}-OcCKEAN Acct- |! two cstaten, A. & B., & his predecessors 
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Sect. 1.—By redemption: Sub-sect. 2, C. (c) %. 
sub-sects. 3,4 & 5. Sect. 2: Sub-sect.1, A.] 


3412. -|—A. being seised in fee of a 
freehold & copyhold estate, borrows various sums 
of money of B., amounting in the whole to £4,000, 
upon mtge. of the freehold estate alone. A. after- 
wards, in 1832, borrows £500 more of B., on the 
security of both the freehold & copyhold estate 
This mtge. is effected by distinct instruments 
relating to each property respectively, neither of 
them referring to the other. In 1833, A. borrows 
a sum of £400 of C., on mtge. of the freehold 
estate alone, subject to B.’s incumbrances thereon. 
Again, in 1838, A., being indebted to D. in £600, 
executes to him a mtge. for that sum of the copy- 
hold estate alone, without notice of the £500 
incumbrance. In 1837, B. has notice of C.’s 
security, & in 1838, after having sold both the 
estates, under powers of sale, & received the pur- 
chase-money, he has notice of D.’s security. The 
produce of the freehold estate being insufficient 
to pay B. & C. in full, but that of the freehold 
& copyhold being sufficient for that purpose, 
©. claims to have the whole of the £500 charge 
thrown upon the produce of the copyhold estate, 
in order that he may reccive payment out of that 
of the freehold ; on the other hand, D. claims to 
be paid the whole of his debt out of the produce of 
the copyhold estate, in priority to C.:—Held: 
the claim of neither party could prevail to the 
fullest extent ; but the £500 being by the security 
of 1832 charged on the freehold & copyhold 
estates, ratably, that is to say, in proportion to 
their respective net valucs, & without preference, 
C. had an equity of the nature claimed by him, 
to the extent of that proportion of the £500 which 
is charged upon the copyhold estate, while, in 
other respects, in relation to that estate, D. had 
aie over C.—BUGDEN v. BIGNOLD (1843), 2 

. & C. Ch. Cas. 377; 63 E. R. 167. 

Annotations :—Distd. Bowker v. Bull (1850), 1 Sim. N. 8. 
29. Apld. Wood v. West (1895), 40 Sol. Jo. 114. Refd. 
Fulnt v. Howard, [1893] 2 Ch. 54. Mentd. Rooper v. 
Harrison (1855), 2 K. & J. 86. 
$418. -]}—Where a mtgor. having two 

funds mortgaged both to A., then one to B., then 

both to C., & B. claimed that A. should pay him- 
self first out of the one on which he, B., had no 
charge, C., objecting to B.’s claim, it was refused.— 

WELLESLEY v. MORNINGTON (LORD) (1869), 17 

W. R. 355, L. CO. 

8414, ——.}|—Where a person mortgages 
Blackacre & Whiteacre to A., & then mortgages 
Blackacre to B. & Whiteacre to C., the rights 
between B. & C. are to compel the payment of 
A.’s debt out of the two estates ratably, so that 
there shall be left of those estates the proper 
proportion for B. & C. eae 

So, also, where there are two funds, either or 
both of which A. has the right to apply in paying 
himself & one of such funds is assigned to B. & 
the other to C., then, whether that right arises 
from a positive charge or by operation of law, in the 
circumstances under which the two funds came 
into A.’s hands, it is a right which he can exercise 
against both B. & C., & an ig Nev to an apportion- 
ment of A.’s debt exists 
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Moxon v. BERKELEY MUTUAL BENEFIT BUILDING 

Society (1890), 59 L. J. Ch. 524; 62 L. T. 250. 

Annotation :—-Folld. Baglioni v. Cavalli (1900), 49 W. R. 236. 
3415. —— .J|—FLINT v. HOWARD, No. 3402, 


ante. 

38416. —— -|—Mtgor. by deed, dated 
Feb. 24, 1894, mortgaged a leasehold house in 
which he was carrying on the business of a 
restaurant keeper to A. This mtge. included the 
lease, the goodwill of the business, the fittings, & 
fixtures. On Aug. 16, 1894, the mtgor. mortgaged 
the house alone to B., & on Aug. 22, 1894, gave a 
charge on the lease, goodwill, fixtures, & fittings 
to C., The interest on the mtge. fell into arrear, & 
the property was sold for £1,300, which in the 
assi ent was apportioned £160 for the lease, 
£1,000 for the goodwill, & £140 for the fixtures. 

B., the holder of the second mtge., claimed to 
be entitled to the whole proceeds. It was said 
that it was quite impossible to sever the goodwill 
from the lease. For C. it was said that the 
principle of Barnes v. Racster, No. 4116, post, 
applied, & that the purchase-money ought to be 
apportioned between the goodwill & the house :— 
Held: the purchase-money must be apportioned. 
—BAGLIONI v. CAVALLI (1900), 83 L. T. 500; 49 
W. R. 236; 45 Sol. Jo. 78. 

8417. Effect of charge of debts in will.]—B. 
being seised in fee of estates P. & C., & also of 
other estates, made separate mtges. of P. & C., 
& by his will devised all the estates to trustees, 
upon trust by sale or mtge. to raise money to pay 
his debts & legacies, & subject thereto upon trust 
for his daughter Mrs. H. for life, for her separate 
use, with remainder upon such trusts as she should 
by deed or will appoint. Mrs. H., by virtue of 
her power, mortgaged P. to A. in fee, by a deed 
reciting that testator’s debts & legacies had been 
paid, which was not the fact, & containing an 
unqualified covenant by Mr. & Mrs. H. against 
incumbrances. Subsequently Mrs. H., by virtue 
of her power, mortgaged C. to D. in fee, & made 
similar mtges. of other parts of the devised 
estates :—Held: (1) however the case might 
have stood if these mtges. had been made by 
virtue of an ownership in fee, the recital & covenant 
in A.’s mtge. gave him no right to have P. 
exonerated from testator’s debts & legacies out 
of C. & the other estates, as against D. & the other 
subsequent mtgees. under the power of appoint- 
ment; (2) the charge of debts contained in the 
will did not give A. any right as against Mrs. H.’s 
other mtges., to have testator’s mtge. on P. paid 
out of all the devised estates ratably, but that 
it must be borne by P.—STRONGE v. HAWKEs, 
HAWKES v. HAWKES (1859), 4 De G. & J. 6323 45 
K. R. 246, L. JJ. 

8418. Effect of assignment subject to prior 
charges.|—-Mtgor. being entitled in reversion to 
funds A. & B., made three mtges. Mtge. 1 
included both funds; mtge. 2 included A. only; 
& mtge. 3 included both funds. Mtges. 1 & 2 were 
in the form of assignments of the funds to the 
mtgees., upon trust to receive the same when 
payable, to pay the mtge. debts thereout, & then 
transfer or pay the surplus to the mtgor. Mtge. 3 








etween B. & C.— '§ wasan assignment of the funds to which the mtgor. 





in title created incumbrances affeo 
them : the first on A. & B.; the secon 
on A.; & the third on A. & B. The 
third incumbrancer had notice of the 
prior charges. A. was sold, but the 
proceeds were not sufficient to pay 
more than the first inoumbrance 
part of the second. ‘ been 
subsequently sold :—Jield : the owners 
of the second incumbrance were not | Y. to ©G.: B. 


entitled to marshal, but only to have 
an apportionment of the first incum- 
brance between A. & B. 
recoupment on this basis.— SMYTH v. 
Toms, (1918) 11. R 


‘8411 v7. ————.}-- Wh 
red catates X. & Y. to A., 
. to B., & finally estates X. & 
obtained a transfer to 


himself of A.’s securities, & under the 
power of sale in A.’s mtge. sold both 
the estates:—Held: he was not 


& to have a : 
allowed to apply the proceeds of estate 


. 338.— IR. X., in payment of the mtge. originally 
ven s A. to the Bice of estate 
ere & person r.. but the first mitge. to be 


was 
treated as paid ratably out of estates 
BANK 


then 
xX. & ¥. LLIVIER v. COLONIAL 
(1886), 5 N. Z. L. R. 239 (Ss. C.)}—N.Z,. 
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was entitled under mtges. 1 & 2 after payment 
of the debts thereby secured. Fund gor 
absorbed in payment of mtge. 1 :—Held: although 
fund B. was not included in mtge. 2, it must be 
applied in satisfaction of that mtge. in full, in 
priority to mtge. 3.—_ Re MowEr’s TRUSTS (1869), 
L. R. 8 Eq. 110; 20 L. T. 838. 

3419. Subsequent incumbrancer also first mort- 
gagoe.|—Mtgee. of a life estate & policies of assur- 
ance had also obtained subsequent judgments, 
being charges under Judgments Act, 1837 (c. 110), 
on the life estate. There were intervening 
Incumbrances on the life estate only. On his 
first mtge. being discharged out of the life estate : 
-——Held: the next incumbrancer was entitled, on 
the principle of marshalling, to be paid out of the 
policies, & the first mtgee. could not by con- 
solidating his securities throw his subsequent 
charges on the policies so as to prevent. this.— 
ig v. TYNTE (1872), 41 L. J. Ch. 758; 27 1. T. 


SUB-SECT. 3.—RxEstTRICTIONS ON Raut ro 
REDEEM. 
See Part VII1., Sect. 4, ante. 


SUB-SECT. 4.—AMOUNT REPAYABLE. 
See Part VII., Sect. 5, ante. 


_— 


SUB-SEcT. 5.—FENFORCEMENT OF EQUITY oF 
REDEMPTION. 
See Part VIT., Sect. &, ante. 


Srecr. 2.—BY DISCHARGE OF DEBT. 
SUB-SECT. ].— PAYMENT. 
A. In General. 

3420. Payment must be true & effectual—Not 
merely colourable.|—In cjectione firma on special 
verdict it appeared that J. scised in fee by deed 
indented, enfeoffed W. & his heirs with a proviso 
that such feoffment should be void on payment of 
a certain sum of money by J. within a year after 
the death of W. to the heirs, exors., or adminis- 
trators of W., W. enfeofted EK. whose estate came 
to G. the lessor of pltf. Afterwards W. died, & 
D. his son W& heir, & A. his wife, took out administra- 
tion. D. & A. made a letter of attorney to G. to 
demand, etc., the said sum, of which T’. gave notice 


to J., S afterwards & within the year, by agreement 


between J. & D., the said sum was paid to D., 


ae 
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& all was presently repaid except about one-third 
part. J. re-entered, upon whom G. entered & 
made the lease to pltf. who entered & was possessed 
until deft. ousted him, but the speci verdict 
did not convey any interest or authority to the 
deft. under the said J.:—Held: (1) the condition 
ought to be performed by a true & effectual 
payment ; (2) as the heir was expressly named in 
the condition, if all the money had been paid to 
him, bond fide, it would have been su cient, 
although W., his father, conveyed over his whole 
estate in the land.—GoopaLiL’s Case (1597), 5 
Co. Rep. 95b; Jenk. 261; 77 E. R. 202; sub 
nom. GOODALE v. WYET, Cro. Vliz. 383 ; Gouldsb. 
176; Moore, Kk. B. 708; Poph. 99, Ex. Ch. 
Annotations :— As to (2) Refd. Thornborough v. Baker (1675 i. 
3 Swan. 628. Generally, Mentd. Turnor’s Case (1610), 
8 Co. Rop. 132 a; Foster v. Juckson (1615), Hob. 52; 
Duncombe +, Wingfiold (1617), Hob. 254; Worledge v. 
Bonbury (1617), Cro. Jac. 430; Castle v. Hobbs (1625), 
Cro. Car. 21; Brockhams Case (1628), Litt. 128; Kent 
v. Steward (1634), Cro. Car. 358; Gymlett v. Sands 
(1685), Cro. Car. 391; Thomason ». Mackworth (1666), 


O’Bridg. 502; Barker v. Keete (1678), Freem. K. B. 249 ; 
Lodge v. Jennings (1727), Gilb, Ch. 255; Camplin v. 


Bullman (1761), Park. 198. 

3421. Payment must be of whole amount due.}]— 
Mtgee. assigns his mtge. for less than is really 
due to him. The mtgor. shall not redeem without 
paying the whole money due on the mtge. Where 
there are subsequent incumbrances or creditors 
in the case, a man that buys in a prior incumbrance 
shall be allowed only what he really paid. But 
otherwise it is, as between him & the mtgor. or 
his heir.--WILLIAMS tv. SPRINGFEILD (1687), 1 
Vern. 4763 23 I. 1. 602, Ja. C. 

Annotation -~Retd. Morret v. Puske (1740), 2 Atk. 52. 

3422. Presumption from non-payment of in- 
terest.)—Although non-payment of interest for 
twenty years on a mtge. where clear, & no demand, 
raises & presumption of payment, yet, on doubttul 
circumstances, & the original mtge. admitted, it 
was referred to the master to inquire whether any 
interest: had been paid.—--Trasn v7. WHITE (1791), 
3 Bro. OC. C. 289 3 20 E.R. 542, 1. ©. 

Ane ones. Christophers ». Sparke (1820), 2 Jac. 


3423. Set-off.)] — 3. was surety for a sum of 
£7,000, due from (. to lL. Payment was also 
secured by a mtge. from (. to L. The mtged. 
estate was sold by C. to the Moseley (ireen co., 
who covenanted to pay the mtge. debt. After- 
wards, the co. gave L., the mtgee., a promissory 
note for the amount; but, before it arrived at 
maturity, a winding-up order, under the Joint- 
Stock Companics Acts, 1856 & 1857, had been 
made. After the winding-up order L. transferred 
the mtge. & securities, & indoracd the note, to X. 
B., having been settled on the list of contributories, 
paid X., & thereupon the mtge. was transferred, 
& the note indorsed to him:—Held: B. was 
entitled to set-off the sum due on the note against 
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Where the master's report. directing 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 


c. Payment muat be true & effectual. } 
——GIBB v. WARREN (1859), 7 Gr. 496. 
— CAN. 


d. ——.]—CAMERON v. KERR (1878), 
3 A. R. 30.—CAN. 

8421 i. Payment must be of whale 
amount due.}—Bacon r, SHIER (1869), 
16 Gr. 485.—CAN. 


3421 ii. ——.] — Re KeLty & 
COLONIAL INVESTMENT & LOAN Co. 
(N. W. T.) (1906), 3 W. LL. R. 62.— 
CAN. 

$422 i. Presumption from non-pay- 
ment of intereat.}—Where interest on a 
mtge. has not been paid, & the mtgee. 
has never entered, it will be presumed 
that the money has been paid at the 
day, & consequently that the mtgee. 


has no subsisting title.—-Dok d. Duxn- 


LOP v. MCNAB (1849), 5 UL. R. 2ko.-— 
CAN. 


e. Order changing place of payment— 
Whether service necessary.J—JONES ¥. 
BAILEY (1850), 1 Gr. 353,—CAN. 


f. --~--~,]-—-Where mtge. money 
was ordered to be paid into an agency 
of & hank, & before the da eppolnte 
the agency was closed :—Held: on a 
motion to substitute another bank, u 
new day for payment must be fixed, & 
the order served.—KINnG v. CONNOK 
(1864), 1 Ch. Ch. 274.—CAN. 


g. Deht discharged by surety -—- Al 


request of principal.}—~PRESTUN  ¢v. 
Twiau (1861), 11 C. P. 281.—CAN. 





—Previous order undate 


h. Order appointing new day for 
payment ‘aj 


the payment on a day being six months 
from the date, is not dated, & the 
decroe gives six calendar months, a new 
day must be appointed for payment.— 
ScoTr v. MCKEOWN (circa 1863), 1 Ch. 
sh. 186.—CAN. 

k. ——— Whether service necessary— 
Abaconding dcfendant,}—Service of an 
order appointing a new day for pay 
ment will be dispensed with where the 
mtgor. is an absconding deft., against 
whom the bill has been taken pro 
comfeaso after service by publication.— 
ELLWwoop v. Scorr (circa 1883), 1 Ch. 
Ch. 190.—CAN. 

1. —— —— Defendant out of juria- 
diction.}—-ADAMS v. EAMER (1564), 1 
Ch. Ch. 260.—-CAN. 

m. ——-—- Mortgage for purchase-money 
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Sect. 2.—By discharge of debt: Sub-sect. 1, A. & B.] 


a call made upon him; & to the extent of the 
amount so set-off the mtge. was satisfied for the 
benefit of the co.—Re MOSELEY GREEN CoAL & 
CoKkE Co., LTp., BARRETT’s CASE (No. 2) (1865), 
4 Te G. J. & Sm. 756; 5 New Rep. 496; 34 L. J. 
Bey. 41; 12 L. T. 756; 13 W. R. 559; 46 EK. 1. 
1116, lL. C. 

3424. Payment into court—By purchaser of 
estate subject to charge.|—B. purchased an estate, 
subject to a pecuniary charge :—Held: he was 
not entitled to pay the amount of the charge 
into ct. under the Trustee Relief Act.—Ke 
BUCKLEY’S Trust (18538), 17 Beav. 110; 1 Eq. 
Rep. 18; 22 L. J. Ch. 034; 21 L. T. O. 8S. 713 17 
Jur. 478; 6561 E.R. 974. 

3425. By mortgagor when sued—-Mortgage 
Act, 1783 (c. 20).|—Buuwron v. WILLIAMS, No. 
3431, post. 

3426. Tender properly made & improperly re- 
jected—Not equivalent to payment.J|—BANK oF 
New South Wares v. O'CONNOR, No. 3475, post. 

Tender generally.|—See Contract, Vol. XII., 
pp. 319 ef seq. 

Payment by cheque to debenture-holder.|—Sce 
COMPANLES, Vol. X., p. 813, No. 5194. 

Mortgagee’s right to appropriate.]—Sce 
Tract, Vol. XIT., p. 483, No. $056. 

Payment of mortgage on lunatic’s estate.]— See 
ao Vol. XXXII, pp. 216, 217, Nos. 1238— 
4). 





JON- 


B. Payment to Solicitor or Agent. 


3427. Whether good discharge of mortgagor-— 
Payment to gehen oa gs », CONISBY (1667), 
1 Cas. in Ch. 93; 22 E.R. 710. 

._—_— ]—Money paid in by the 
borrower to the scrivener, no good payment to 
conclude the Jender.—DEuG v. OSBASTON (1668), 
1 Cas.in Ch. 1113; 22 BK. RR. 719. 

3429. -—— Delivery of mortgage deed.|— 
Payment of interest of mtgee. to the scrivener is 
good, if he has the bond or mtge. deed. So of 
principal, if he deliver up the bond.—-WHITLOCK v. 
WALTHAM (1708), L Salk. 157; 91 EB. R. 146. 
Annotations ;:--Consd. Wilkinson v. Candlish (1850), 5 

Kixch. 01. Refd. River Clyde ‘Trustees v, Duncan (1853), 

21. T. O. 8. 87, 

.|—See, also, AGENCY, Vol. I., p. 365, 
Nos. 736-743. 














MoRTGAGE. 


3430. ——— Payment to trustee—Authorised to 
lend on security.}—An authority given by testator 
to his trustee to lay out money on security, 
includes in it, an authority to give sufficient dis- 
charges to the borrowers.—WooD v. HARMAN 
(1820), 5 Madd. 368; 56 EB. R. 935. 

An :-—Consd. Locke v. Lomas (1852), 5 De G. & Sm. 


3431. ——— Payment to solicitor—Action to re- 
cover mortgage debt.|—A husband brought an 
action in the names of himself & wife to recover 
£200 due on a mtge. made to his wife before her 
matriage. Mtgor. obtained an order in the action 
that on payment of the principal & interest into 
ct. the action should be stayed, that a reconveyance 
should then be executed, & that on its execution 
the money should be paid out of the ct. An 
arrangement was made that the wife should receive 
£100, & the husband the rest, & the mtgor., on 
being informed by pltfs.’ attorney that plitfs. had 
settled their differences on those terms, consented 
to the payment out of ct. to pltfs.’ attorney. 
The money was accordingly paid out to pltfs.’ 
attorney ; but he, claiming a lien on the £100 for 
some costs, olfered the wife only £83, which she 
would not receive. The wife survived her husband, 
& died without having received any part of the 
money, & without having executed a reconveyance. 
A suit for foreclosure having been instituted by 
her exors. & devisecs :—Held: independently of 
Mortgage Act, 1733 (c. 20), the mtgor. & his estate 
were discharged from the debt, inasmuch as the 
receipt of the attorney of pltfs. in the action was a 
good discharge.—BounrTon v. Wintiams (1870), 
5 Ch. App. 655; 39 LL. J. Ch. 800; 21 L. T. 781 ; 
18 W. RR. 1089, L. GC. & L. J. 

3432. —— Holding deeds & receiving 
interest.]|—Mtge. was transferred to pltf. without 
notice to defts., the mtgors., who were trustees 
of a charity, the same solr. acting for both the 
mtgee. & transferee. This solr. was authorised, 
on behalf of the original mtgees., to receive the 
interest, but had no authority to receive principal. 
On behalf of the transferee he retained the deeds. 
Subsequently the mtgors. paid off the mtge. debt 
to the solr., who thereupon handed them the 
original mtge., & all the other deeds except the 
transfer. He never told the transferee or original 
mtgees. of this repayment, but applied the money 
to his own use, & obtained from the original 
mtgees. a deed, which they executed, believing it 
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—Purchaser encumbered with prior 
morijaye--—lracretion of judge j—G. »v. 


assignee. J—WEBBER t. O'NEIL (1864), 
10 Gr. 440.—CAN. 


all of them, who are living, to give a 
valid discharge of the mtge., unless 


V. (1866), 2 Ch. Ch. 33.—CAN, 


n. Payment into bankh—Duiudties of 
bank manager.J—The manager of the 
bank where mtge. money is directed to 
be paid should certify that the money 
has not been paid before, as well as on 
or since, the day appointed. —-FaRRELL 
one (1863), 1 Ch. Ch. 201.— 





QO. Validity of bank certificate. |— 
HuRvD v. SKYMOUR (1865), 1 Ch. Ch. 
332,—CAN. 

p. Mortgaye payable in foreign cur- 
rency.}-—-A intge. belng payable in 
lawful money of a foreign country, the 
holder thereof, in seeking to foreclose, 
is ontitlod only to claim the amount in 
the current money of that country, or 
its equivalent at the time of dofault 
made in payment, or at any time subse- 
quent at his option.—MORRELL v. 

ARD, Dow vo. WaRD (1863), 10 Gr. 
231.—CAN. 


Qa. -}~—AMRERICAN CHICLE Co. ¢. 
SOMERVILLE PaPKR Box Co. (1921), 64 
D. L. R. 547 > 50 oO. L. R. 517.—CAN. 
r. Covenant to release any land sold 
during mortgage—General payment 





t. Acceleration of payment—W hether 
mortyagee bound to accent full payment 
bcfore due.}—A mtgee. is not obliged 
to accept payment of the whole princi- 
pal & interest of a mtge. on which only 
certain interest is due & in respect of 
which a bill for foreclosure has been 
filed.—GREEN v. ADAMS (1867), 2 Ch. 
Ch. 134.—CAN. 

a. Payment direct to purchaser.}—lIf 
the owner, instead of paying the re- 
demption money to the county 
treasurer for the sheriff’s vendee, pays 
it to the latter personally, & he accepts 
it, the payment is, in equity, effectual. 
—CAMERON v. BARNHART (1868), 14 
Gr. 661.—CAN. 

b. Certificate of discharge—iVhether 
must contain payer’s name. }—CARRICK 
Hn (1874), 358 U. C. R. 348.— 


0, Power of executors d& trustees to 


give valid discharge of mortgage.}— 
nr Re JOHNBON (1875), 6 P. R. 225.— 


d. ——.}+-Where a mtge. is made 
to all of the exors. & trustees under a 
will, there is no power in any less than 


some special power has been conferred 
upon thom to do so.— He SPELLMAN & 
Lirovirz (1919), 44 O. L. KR. 30.—- 
CAN. 

e. Taking note of third party— 
Whether amounts to exctinguishment of 
debt.|—-The taking by a mtgee. of the 
note of a third party is not of itself an 
extinguishment of the mtge. debt.— 
A v. STACK (1876), 3 Pug. 424.— 


{. Proof of payment of debt—On 
whom lies.}--COLWELL v. ROBLNSON 
(1883), 23 N. B. R. 69.—CAN. 

g: -]}—TRUE tr. BuRT (1903), 
2N. B. Eq. Rep. 497.—CAN. 


h. Mortgage to secure payment of 
promissory note—Murtgage discharged 
on retirement of note.}-—-JACK v. JACK 
(1885), 12 A. R. 476.—CAN. 


k. —— -}—-WaATEROUS ENGINE 
WorRKS Co. v. LIVINGSTON (1904), 24 
C. L. T. 338; 70. L. R. 740; 3 
OQ. W. R. 670.—CAN. 


1. Mortgage - secure poeene” of pur- 
chase-money—Extending over five years 
—Right to discharge after five years.}— 


ee 








Part X1IV.—DIscHarcg oF MORTGAGES. 


to be a mere appointment of new trustees of the 
charity. This deed recited the repayment of the 
mtge. debt, but contained no indorsed receipt. 
The mtgors. regarded it as a reconveyance. 

The mtge. money being lost by the default of 
the solr. :—Held: the payment to the solr. had 
been made by the mtgors. in their own wrong ; 
it was not a payment to the transferee, & he was 
entitled to foreclose. Qu.: on whom the loss 
would have fallen if the case had been one of an 
account settled directly between the mtgors. & 
the original mtgees.—WITHINGTON ». TATE (1869), 
4 Ch. App. 288; 20 L. T. 637; 17 W. RB. 559, L. C. 
Annotation :—Distd. & Expld. Re Southampton's Estato, 

Allen v. Southampton, Banfather's Claim (1880), 16 

Ch. D. 178. 

3433. ——. Solicitor acting for both 
parties.|—Pitf. Ient to deft. £1,000, upon the 
security of an indenture, which contained a 
covenant by deft. to surrender certain copyhold 
premises to pltf.’s use. No surrender was made. 
D., who acted as attorney for both partics, signed 
a receipt for the money, & the title deeds were 
delivered to him, & he prepared & delivered to 
deft., but without pltf.’s knowledge, a schedule 
of the deeds, at the foot of which was a memo- 
randum signed by D., acknowledging the receipt 
of the deeds, & undertaking to deliver them up 
on payment of the principal money & interest. 
The mtge. deed remained in D.’s possession, & he 
from time to time received the interest & paid 
it over to pltf. The principal money was paid 
to D., who appropriated it to his own use, & 
died insolvent :—Held; neither the possession of 
the mtge. deed nor the receipt of interest was any 
evidence of an authority to ID. to receive the 
principal, & consequently, pltf. was entitled to 
recover it from deft.—WILKINSON v. CANDIISH 
ee 5 Exch. 91; 19 L. J. ex. 1663 155 I. RR. 
39. 

Annotations :-~Apld. Sims v. Brutton (1850), 5 Exch. 802; 

Kent ». ‘Thomas (1856), 1 H. & N. 473. Refd. Bourdillon 

wv. Roche (1858), 27 L. J. Ch. 6381. Mentd. Swectings v. 

Pearce (1859), 29 L. J. C. DP. 265. 

3434. —~-=.|—J., a solr. 
employed both by a mtgor. & mtgec., received 
the interest on the mtge. debt regularly. After 
a time he fraudulently obtained from the mtgor. 
a portion of the principal. At first the mtgece. 
received his intcrest regularly from P. at his office ; 
but ultimately P. allowed the interest to fall into 
arrear till a large sum became due to the mtgee. 
During this time the mtgee. made no application 
to the mtgor. in consequence of the irregularity 
in payment. In Sept. 1853, the mtgor. paid 
the mtgec. £143 13s. 9d., as a half year’s interest 
on the principal remaining due; that led to an 
explanation & the discovery of the fraudulent 
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Under a mtge. given to secure the 
balance of Dihceaseasalic meee in which 
the principal is payable by instalments 


Liability 


of defendant.}-—-HOsVYN v. 
0. Agreement to pay off whole. amount 
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receipt of the principal by P. The mtgee. did not 
repudiate the payment at the time. On Feb. 24, 
the mtgor. wrote to inquire in what way he should 
pay the half-year’s interest just due, expressing 
his fear that P. would not be able to make good his 
defalcations to the mtgee. On Feb. 26, the mtgec. 
wrote requesting payment by cheque, & on 
Mar. 4, the mtgee. again wrote, saying that he 
believed that P. was hopelessly involved, & 
suggesting that the loss should be divided between 
them :—Held: PLP. was the agent of the mtgee. to 
receive the interest but not the principal; & 
in order to bind the mtgec. by the acts of P. in 
receiving the principal, it was necessary to show 
either that what he did was with the intention 
of adopting the acts of P. or that the position of 
the mtgor. was altered.— KrenT 1. TiiomMAs (1856), 
1H. & N. 4733; 156 BE. RR. 1287 

3435. .|—Certain property 
was conveyed to pltf. as security for an advance, 
the mtge. deed being prepared by pltf.’s solr., who 
kept the deeds & received the interest: from the 
mtgor. on behalf of pltf. The solr. was in the 
habit of making investments for pltf. on mtge., 
purchase, or otherwise, & of keeping the various 
deeds in his possession. The solr., without pltf.’s 
knowledge or authority, gave notice to the mtgor. 
calling in the principal moncy due under the mntge., 
& the mtgor. repaid the money to the solr. upon 
being handed a deed of reconveyance purporting 
to be signed by pltf. & the title deeds of the pro- 
perty. PItf.’s signature to the reconveyance was 
a forgery, & pltf. never received the money nor 
did he know that it had been paid off :--Held : 
the solr. had no authority to receive the principal 
money, & pltf. was entitled to have the security 
enforced against the mtyor.---JARED v. WALKE 
(1902), 18 T. 1. RR. 56035 46 Sol. Jo. 484. 

3436. -——- - -—-- —--— Mortgagee not disclosed. |] 
—A. borrowed £8,000 on mige. from his solr, B. 
Of this money £800 belonged to ©., a client of L.'s, 
who had handed it. to B. for investment. No notice 
was ever given to A., either by BK. or by C., that 
the £800 belonged to C. Afterwards A. paid off 
the £8,000, & 3B. shortly after died insolvent. On 
a claim made by ©. for the £800 against A. :-— 
Held: as ©., by his negligence in not giving notice 
of his claim to A., had enabled A. to pay back 
the whole of the mtge. money to H., he had no 
equity to compel A. to pay part of the money 
over again; & claim refused.— -He SOUTHAMPTON’'S 
(LonD) Estate, Roper’s CLAim (1880), 50 1. 3. Ch. 
1653 sub nom. ALLIEN v. SOUTHAMPTON (LORD), 
Ropen’s CLAIM, 43 L. T. 6253 20 W. R210. 
Annotation :—Refd. He Southampton'’s Hxtate, Allon v. 

Suuthamptonu, Banfather'’s Claim (1880), 29 W. R. 231. 


See, gencrally, SOLICITORS. 
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q. Avthorily to aolicitor to collect 
intercat—Whether tnreludcs authority to 
collect principal.}—-An authority by 
Itf. to his attorney to collect. the 


extending beyond five years, the mtgor. 
is at any time after such last-named 
period, entitled to a discharge upon 
payment of the principal & interest 
together with three months’ additional 
interest.—Re VARKER, PARKER  v. 
PARKER (1894), 24 O. Lt. 373.—CAN. 
m. Inaccurate statement of amount 
due—Tender of that amount—Whether 
tender valid.}—The tender of the 
amount shown to be due by a statement 
furnished by the holder of a security 
absolute on its face is good, even though 
upon taking accounts there may be a 
large amount due.—MCLAUGHLIN vt. 
ie aa (1917), 44 N. B. R. 249.— 


n. Payment overdue—Plaintiff thereby 
rendercd liable un collateral security— 


on any interest day-—Unpuaid balance ten- 
dered—Right to diacharg..}— PROUBKY 
v. ADELBERG, (1926) 4D. L. R. 866; 59 
O. L. I. 471.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— B. 


3433 1. Whether good discharge of 
mortgayor—Payment to solicttor—Hold- 
ing deeds & receiving interest—Solicttor 
acting for both parties. }— BOWIE’s TRUB- 
TEES v. WATHON, [1913] 8. C. 326; 50 
Se. L. R. 202; (1912) 28. L. T. 458.— 
SCOT. 


p. —— fayment to mortgagee's 
general ayent—Before day limited by 
deed. }—BURROUGH v. CRANSTON, CRAN- 
STON Seen (1840), 2 1. Kq. Kt. 
203.— 


nterest due on a mtge. in pltf.’s, & not 

in the attorney's possession, does not 
ontitle the attorney to recelve payment 
of the principal.—PALMER vw. WIN- 
BHTANLEY (1874), 23 C. I. 586.—CAN. 


r. ————, ] Re Fuinr & JELLETT 
(1880), & 1’. 1k. $61.—CAN. 


; -——~.}—-The onus of showing 
that a solr., who fs {n possession of a 
intge. & collects the interost, has autho- 
rity also to collect the Y dgpedectay is upon 
the mtgor., & unless this onus is clearly 
discharged, the mtgor. & not the mtgee. 
must bear the loss arising from the 
solr.’s misappropriation of the funds. 
—Re TRACY, SCULLY v. TRACY (1894), 
21 A. ht. 454.—CAN. 
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Sect. 2.—By discharge of debt: Sub-sect. 1,C.& D.; 
sub-sects.2 &3. Sect.3: Sub-sect. 1.] 


C. Where Money Advanced on Joint Account. 


See Law of Property Act, 1925 (c. 20), s. 111. 
3437. Payment to co-trustee—In possession of 
title deeds —- Not good discharge of debt.] — 
GOLDNEY v. BowErER (circa 1828), cited in 30 
L. J. Ch. at p. 217. 
Annotation :-—Refd. Cottam v. Eastern Counties Ry. (1860), 
1 John. & H. 243. 


3438. Payment to co-mortgagee—During lifetime 
of other mortgagee—Discharge of debt at law—No 
discharge of security.|—-The legal estate in a term 
of years was vested in A., B., & C., as trustecs for 
D. & K., mtgees. & jointtenants. By an indenture 
executed by all parties except E., the term was 
merged, the mtge. moncy being expressed to be 
paid to D. & E., & D. alone signed the receipt :— 
Held: though the action to recover the money 
was gone by the release of one joint tenant, the 
land was not discharged, & specific performance 
of a contract to purchase the land under that title 
refused.—MATSON Vv. DENNIS (1864), 4 De G. J. & 
Sm. 345; 10 Jur. N. S. 461; 12 W. RR. 9263; 46 
BK. R. 952; sub nom. MATSON v. DENNIS, MATSON 
v. WooptTHonPEk, 10 L. T. 391, L. JJ. 


Annotations :—Consd. Stecds v. Steeds (1889), 22 Q. B. D. 
537. Folld. Powell v. Brodhurst, (1901) 2 Ch. 160, 


3439. ——-- ——-—.|—Where mtgecs. 
have advanced money on a joint account, payment 
to one of them during the.others’ lifetime, though 
a good discharge of the debt at law, only dis- 
charges the security to the extent of the payce’s 
beneficial interest, if any, even though the payee 
ultimately becomes the survivor in the joint 
account.—POWELL v. BropHuRstr, [1901] 2 Ch. 
160; 701.J.Ch. 587; 84 L. T. 620 ; 49 W. R. 532 ; 
17 7T. L. R. 501; 45 Sol. Jo. 502. 


D. Effect of Payment. 
ae now, Law of Property Act, 1925 (c. 20), s. 








3440. Mortgagee trustee for mortgagor.]|—When 
the mtge. money is paid, the mtgec. & his heirs 
are trustecs for the mtgor. & his heirs.—HALL v. 
DENCH (1685), 2 Rep. Ch. 297; 1 Vern. 342; 21 
KH. R. 683, L. C. 

Annotations :—Retd. Lincoln’s Case (1695), Freem. Ch. 202 - 
Banks v, Sutton (1732), 2 P. Wms. 700 ; Sparrow v. Hard- 
castle (1754), Amb. 224; Brydges v. Chandos (1794), 2 
Ves. 417. Mentd. Vernon v. Jones (1691), Freom. Ch. 
1173 Lamb v. Parker (1705), 2 Vern. 495. 

8441, ———.|—-Dimocx’s CAsE (OR HORART v. 
SELBY) (1704), Freem. Ch. 273; 22 BE. R. 1205. 
3442, -|— BALDWIN v. BANISTER (1718), 3 
P. Wms. 251, n.; 24 E. R. 1050. 

Annotations :-—N.F. Dobson v. Land (1850), 8 Hare, 216. 
Consd. Shaw v. Bunny (1865), 2 De G. J. & Sm. 468. Refd. 
Kirkwood v. Thompson (1865), 2 Hem. & M. 392. 

3443. --—- Mortgagor tenant at will to mortgagee 
--Real Property Limitation Act, 1833 (c. 27), 
ss. 7, 25, 34.|—-(1) When the money due upon a 
mtge. has been paid to the mtgee., but no recon- 


PART XIV. SECT. 2, SUB-SECT. 1.—C. 

a. Payment to co-trustee—Whether 
mortgage discharyged.)—-EKWART v. SNY- 
DER (1867), 13 Gr. 55.-—-CAN. 

b. ~-— —-~—. ]}—Fe CAREW’ ESTATE, 
Hr p. Murriok (1854), 4 I. Ch. R. 
112, y’, C.—IR. 

o. Payment to co-morigagee—WW ithout 
knowledge of other eager Rene 
mortgage discharged.}—The sum due 
upon a mtge. was paid to one of the 





ALLISON tt. 


Whether mortgagee 


two mtgees., & he gave an acquittance 
without the knowledge of the other | 0. CAMERON (1916), 34 W. L. R. 866; 
mtgee. :—Held: the mtgo. had been | 10 W. W. R. 959.—CAN. 


Ra- 


discharged.—BARBER MaRAN vt. 
R. 20 


MANA GOUNDAN (1897), I. L. 
Mad. 461.—IND. 


dad. Mortgage to partners—Dissolution 
of partnership—Rights of mortgagec.)}— 
McDonaLp (1894), 23 
8S. C. R, 635.—CAN., 


PART XIV. SECT. 2, SUB-SECT. 1.—D. 

e. Mortguge paid but not cancelled— 

beneficial i 

property. }—-Dor v. BaxTER (1852), 7 
. B. (2 All.) 377.—CAN. 

f. Right of mortgagor to discharge. }— 

CANADIAN NORTHERN INVESTMENT Co. 


. Pa between order nisi & final 
order—Whether final order Rote be 
made.}—Where a mtgor. makes a pay- 


MorRTGAGE. 


veyance has been executed, the mtgor. becomes 
from the date of such payment a tenant at will to 
the mtgee. & the legal estate of the mtgee. is 
extinguished by thirteen years adverse possession 
of the mtgor. 

(2) Above Act, sect. 25, relates to express trusts 
only, & does not apply to the relation between a 
mtgee. whose mtge. has been satisfied & the mtgor. 
—SANDS TO THOMPSON (1883), 22 Ch. D. 614; 
52 L. J. Ch. 406; 48 L. T. 210; 31 W. R. 397. 


Annotations :—Consd. Warren v. Murray, [1894] 2 Q. B. 
648. Refd. Charles v. Jones (1887), 35 Ch. D. 544. 


.J—See, also, Nos. 1425, 1425a, ante. 

3444. Cessation of mortgagee’s interest in mort- 
gaged estate.|—-Where R., in possession of a shop, 
premises, etc., for the sale of wine & spirits, 
mortgaged them, with the appurtenances, licences, 
etc., to pltfs., who, upon the bkpcy. of the mtgor., 
sold the premises in question & paid themselves 
& another mtgee., leaving a third mtge. creditor 
unpaid ; but the licences, being then suspended 
through the default of the bkpt., were not put 
up for sale, & deft., the assignee of the bkpt., sold 
the goodwill of the premises & the licences, which, 
by an arrangement made with the revenue, he 
had received :—Held: pltfs. could not maintain 
an action for money had & received for the sum 
paid for the licences to deft., inasmuch as pltf.’s 
interest ceased altogether upon the discharge of 
their debt, & the licences, for the sale of which 
they sought to recover, were not the licences 
assigned to them by way of mtge., which were 
forfeited, but fresh licences obtained by deft., & 
at his expense & trouble.—MANIFOLD v. MORRIS 





(1889), 5 Bing. N. C. 420; 2 Am. 19; 7 Scott, 
aac 8L. J. C. P. 218; 3 Jur. 362; 132 E. R. 


SuUB-sEcCT. 2.—ACCORD AND SATISFACTION. 


Accord & satisfaction generally, see CONTRACT, 
Vol. XII., pp. 437 et seq. 

3445. Acceptance of composition — Right of 
creditor to retain security—Express stipulation 
necessary.|—- Upon a composition between a 
debtor & his creditors, a creditor cannot ostensibl 
accept a composition, & sign the deed which 
expresses his acceptance of the terms, & at the 
same time stipulate for or secure to himself a 
peculiar & separate advantage which is not 
expressed upon the deed. 

A creditor holding a security for his debt may 
stipulate to have the benefit of it, in addition to the 
amount of the composition offered by a debtor to 
his creditors; but he must either hold himself 
entirely aloof from the other creditors, or dis- 
tinctly communicate with them on the subject, 
if he at all acts in common with them. 

A debtor entered into a negotiation for a com- 
promise with his creditors, but there did not appear 
to have been any general meeting of them, or any 


ment to the mtgee. between the order 
nist & the application for a final order, 
the final order should not be made 
unless he has had an opportunity of 
coming in & explaining the circum- 
stances under which the payment was 
made.— INTERIOR TRUST Co. ©. OsaDd- 
OHUK, [1925] 1 W. W. R. 957; 19 
Sask. L. R. 372.—CAN. 
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between mortgagee d° 
3a—Position of 
angement.} 


nterest in 


ent 
between some of several mtgors. & the 
mtgee., whereby the mtgors. are 
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agreement entered into by them generally ; 

of the creditors stipulated that he should ra the 
benefit of a mtge. security which he held, in addition 
to the amount of composition. He accepted the 


composition, but did not then execute the com- 
position deed; he afterwards realised his mtge. 
security, & then executed the composition deed, 
eA which he purported to 

together, without any reservation of the mtge. 
security ; another creditor subsequently executed 
the composition deed. The agreement was not 
communicated to the other creditors, but there was 
no fraudulent concealment :—Held: on grounds 
of public policy, the creditor was not entitled to 


retain his mtge. security in addition to the amount 


HE Ba ee v. Loyp 

’ eav. 385 ; . J. Ch. 218 ; . 284; 

48 E. RB. 1230. sai ee a 

-Innotations :—Apld. Bush v. S Sim. 2! 
Refd. Pfleger a Browne (iseo). "8 Bays Re. Pe ae 
Générale de Paris vr. Geen (1883), $ App. Cas. 606. 

8446. -—_- ~--- Valued for purpose of com- 
position.|—3. & co. were creditors of a partnership 
for £2,400, for which they held a security com- 
prising joint property of the firm & also separate 
propery of one of the partners. 
in 
# composition, & B. & co. valued their security at 
£800, & proved & received the composition upon 
the balance. Subsequently they received from 
their security more than £800 & interest from the 
date of valuation. Four years after the close of the 
composition debtors brought an action to redeem 
their security. B. & co. claimed to retain the 
security on the separate property until they had 
received payment in full of their claim, on the 
ground that they need not have deducted the 
separate property :—Held: BB. & co. having 
received £800 from the security & accepted the 
composition on the balance, their whole debt was 
discharged, & they could not retain the separate 
security.—CouLDERY v. BARTRUM (1881), 19 Ch. D, 
$04; 51 L. J. Ch. 265; 45 L. T. 680; 30 W. KR. 
141, C. A. 

Annotations :-—Refd. Soc. Générale de Paris v. Geen (1883), 
8 App. Cas, 606. Mentd. Jte Button, Aa p. Vors (1905), 
741.0. K. 2B. 408. 

3447, -——- ——- ——-..]—-In 1903 P. as surety 
executed mtges. of certain property of his own to 
a bank to secure the overdraft of P. Brothers, a 
firm in which he was not a partner. The mtge. 
deeds all contained a provision that the bank should 
be at liberty without affecting their rights under the 
mtges. among other things ‘‘ to vary, exchange or 
release any other securities held or to be held by 
the bank for or on account of the moneys thereby 
secured or any part thereof”... ‘' & to com- 
pound with, give time for payment of, & accept 
compositions from & make any arrangements with 
debtors or any of them.” 

In 1908 P. Brothers, being insolvent, called their 
creditors together, & a scheme was arranged 
whereby a co. was formed who should take over 
certain properties of the firm for realisation & 
should issue debentures to the creditors at the 
rate of 25s. for each £1 of their debts in full dis- 
charge thereof. The bank in accordance with this 
scheme applied for debenture stock on a form 
which contained an express agreement by appcts. 
to accept such debenture stock in full discharge 








released from their lability under the 
mtge. in consequence of payment of a 
portion of the debt or otherwise, does 
not affect mtgors. not parties to the 
their rights against the 
co-mtgors. are Mikey tw be prejudiced 
thereby, has no application, where the 
mtgor., who is not a party, is sought 








release his debtor 


Ape ; mo The firm being 
ficulties, the joint creditors agreed to accept 





to be made Hable only for his just share 


of the debt.—VENKATACHKELLA CHETTY | HO 
t. SRINIVASA VARADA ra (1905), | doft., who alleged that deceased mtgce. 


I. L. R. 28 Mad. $55.—IN 
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k. What anounds to release—Mem- 
randum in handwriting of deceased 
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of all their claims against P. Brothers. The 
amount of the debt in respect of which debenture 
stock was to be issued was £1,900. This amount 
was arrived at by deducting from the total debt 
due to the bank £1,630 the value put upon securities 
held by them on the property of the ; but no 
deduction was made on account of P.’s mtges. 
The interest on the debenture stock not having 
been paid, the bank threatened to sell the property 
comprised in P.’s mtges. In an action by P. for 
reconveyance of the mtged. property on the footing 
that nothing was duc on the mtge. :—Held: 
as to the £1,900 the debt was completely dis- 
charged & therefore the surety’s property was 
released, but as to the £1,630 the debt remained 
unpaid, although the principal debtor was released ; 
consequently by the cxpress terms of the mtge. 
deeds the surety’s property continued liable.— 
PERRY v. NATIONAL PROVINCIAL BANK OF 
ENGLAND, [1910] 1 Ch. 464; 78 L. J. Ch. 509 3 102 
L. T. 300; 54 Sol. Jo. 2338, C. A. 

3448. Devise of equity of redemption-——In part 
discharge of mortgage debt—Acceptance of devise.| 
-—There may be an acceptance of a devise of an 
equity of redemption by the mtgee. from the 
mtgor. in part satisfaction of the mtge. debt.-— 
DAVIE v. MESSITER (1861), 3 L. I. 874; 7 Jur. N.S. 
349, L. C. 

3449. Acceptance of other security—In lieu of 
mortgage.|—-MILN v. WALTON, No. 3620, post. 

3450, —----- ----- Securities given by personal 
representative.|—-NATIONAL PROVINCIAL BANK OF 
ema ?, SHEFFIELD & Scorr (1888), 4 T. L. Rt. 

20. 
3451. -- --- —---- Debentures of company formed 
by mortgagor.|-—An insolvent trader assigned his 
business, to © one man co., for shares & debentures, 
& induced a bond fide mtgee. of his business who 
was no party to the formation of the co. to accept 
some of the debentures in substitution for his 
mtge. Shortly afterwards the trader became 
bkpt., & his assignment to the co. was set aside 
as fraudulent under 13 Eliz. c. 5, & as an act of 
bkpcy. under Bkpcy. Act, 1883 (c. 52), 8. 4 (1) (8). 
The co.’s debentures were worthless :-—Held : 
the mtgec. was not remitted to his original position 
& had no charge on the assets of the bkpt., but 
only had a salit to prove in the bkpcy for the 
damages he had sustained by reason of debtor's 
fraud in inducing him to accept worthloss 
debentures for his security.-—/’e GOLDBURG, a p. 
SILVERSTONE, [1912] 1 K. KB. 384; S11. J. K. B. 
382; 105 L. T. 950; 19 Mans. 44. 


EE — ED 


SUB-SECT. J.-—RELEASE. 
See Suct. 3, post. 


Scr. 3.—RELEASE OF SECURITY OR DEBT. 
SUB-SECT. 1.---IN GENERAL, 
Sce DEEDS, Vol. XVII., p. 229, Nos. 439-442. 
3452. What amounts to release—Cancellation of 
mortgage—Deed necessary to reconvey legal 
estate.)—If a mtgce. cancels a mtge., & it is found 
so in his possession, it is as much a release as 


mertgagor.}--Pitf., a8 administratrix, 
ught to foreclose a mtge. nade by 





had deliverod to him a memorandum, 
ned by him, as follows: ‘* The mtge. 
ch I hold of W. J. W., bearing date, 
ete., for £200, is not payable to my 
heirs, exors. or adniuistrators after 
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Sect. 3.—By release of security or debt: Sub-secis. 1 
&2,A. & B.) 


cancelling a bond, but it does not convey or revest 
the estate in the mtgor., for that must be due by 
some decd (LORD HARDWICKE, C.).—HARRISON 
v. OWEN (1738), 1 Atk. 520; West temp. Hard. 
527; 26 E. R. 328, L. C. 

3453. ——— Delivery of mortgage deed — As 
donatio mortis sesreire FeTN delivery up of mtge. 
deeds does not cancel the debt; but the delivery 
up of such deeds & of a bond, given at the time of 
the mtge., for the purpose of releasing or acquitting 
the debt, in case the donor should not recover from 
the illness with which she was then afflicted, is, 
it seems, an cffectual donatio morlis causd.— 
teas v. Beach (1820), 5 Madd. 351; 56 EH. R. 
Annotations :-—Mentd. Lord v. Sutcliffe (1828), 2 Sim. 273 ; 

Guy wv. Sharp (1833), Coop. temp. Brough. 80; Thorne 

” Rooke (1841), 2 Curt. 799; Suisse v. Lowther (1843), 

2 Haro, 424; Kirk » EKddowes (1844), 3 Hare, 509; Lee 

” Pain (1845), 4 Hare, 201; Roch v. Callon (1848), 6 

Hare, 531; Sayre ». Cramp (1854), 2 W. R. 438; Thurnall 

v. Raynor (1858), 4 W. R. 404; Gordon v. Anderson (1858), 

nites TT. O.5.119 5 Wilson v. O’Leary (1871), L. R. 12 Hq. 

oP -Td 

3454. -—— Memorandum in handwriting of de- 
ceased mortgagor—Mortgage debt ‘‘not to be 
enforced.’’]|—H. was indebted to testator for £550 
on a mtge., with covenant for repayment, dated 
1834, & on a promissory note for £100, dated 1836. 
lJ. paid interest on these sums to testator down to 
his death in 1840, & subsequently to the exors. 
of testator to 1846. An administration suit 
being instituted, a memorandum was discovered 
in the handwriting of testator, but which had 
never been propounded for probate, in which the 
two sums were mentioned ineone sum, with the 
words in the margin, ‘‘ not to be enforced ’’ :— 
iTeld: this was not sufficient evidence of a release 
by testator to relieve IL. from accounting for these 
sums to testator’s estate.—PEACE v.-HAINS (1853), 
11 Hare, 151; 17 Jur. 1091; 68 KE. R. 1226. 
Annotation a menta. Re Milnes, Milnes v. Sherwin (1885), 


531. T. & 
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8455. Right of trustee mortgagee to release 
security—On receipt of whole purchase-money.|— 
A trustee mtgee. has power to release part of his 
security on receipt of the whole of the purchase- 
money produced thereby. 

Where, therefore, trust legacies were charged 
by will upon freehold & leasehold properties, & 
the persons entitled to the property subject to the 
charge, one of them being also the trustee of the 
legacies, agreed to sell to a purchaser a leasehold 
house & premises forming part of the estate on the 
terms that the whole purchase-money of this 
leasehold should be received by the trustee of the 
legacies :—Held: the vendors could make a good 
title to the leasehold house & premises freed & 
discharged from the trust legacies.— Re MORRELL 
& CHAPMAN’sS CONTRACT, [1915] 1 Ch. 162; 84 
L. J. Ch. 191; 112 L. T. 545; 59 Sol. Jo. 147. 


SuB-SECT. 2.—RIGHT TO RECONVEYANCE. 
A. When Arising. 

ety now, Law of Property Act, 1925 (c. 20), 
8. o. 

3456. Tender of mortgage debt—Whether mort- 
gagee entitled to time to peruse reconveyance.|— 
Where there are covenants in a deed of assignment 
on the part of a mtgec., he may refuse to take the 
principal & interest, though tendered, till he has 
had an opportunity of advising with his attorney 
whether he may safely execute.—WILTSHIRE v. 
Smirg (1744), 3 Atk. 89; 26 EH. It. 8543 sub 
nom. WILSHAW v. SMITH, 9 Mod. Rep. 441, L. C. 


Annotations :—Consd. Webb v. Crosse, [1912] 1. Ch. 323; 
Graham . Seal (1918), 88 LL. J. Ch. 31. Refd. Joy v. 
aa nae): 10 Bli. N. S. 201; Jonkins v. Jones (1860), 


3457. Notice of tender to mortgagee.|— 
It is the duty of a mtgee. on being paid by the 
mtgor. the principal, interest, & costs due upon the 
mtge., & contemporaneously with such payment, 
to hand to the mtgor. the title deeds together with 











ny death.—TI. W. W.":—Ileld: tho 
Inomorandum, evon if thore were no 
suspicious circumstances about it, 
would not operate us a release of the 
Intge. oither at law or in equity, & pit. 
war entitled Lo a decree.—Woopworri 
oa Noe (1879), R. B.D. 337.— 


). Registered memorandum. }— 
DaLa‘ry & Co., LTp. v. BuNniss, [1921] 
35 A. S. I. 252.—AUS. 

m. —-— Conveyance to third parly by 
mortgagor—By arrangement with mort- 
gagee.}-—A. mortgaged land in feo to B., 
& before the time for redemption ox- 
pired, on an arrangement with B., A. 
conveyed those same lands in foe to C., 
in full satisfaction of the dobt secured 
by mtge. No reconveyance from B. to 
A. was proved. C. went into possossion 
& held for about thirteen years, when 
B. made a conveyance in foe of the 
same promises to D., claiming tho title 
through this mtge. :—Held: 1). was 
not ontitled to recover in ojectment, 
& if nocessary a reconveyanco from 1]. 
to A. might. be presumned.—Dor d. 
MCLEAN tv. WHITESIDES (1836), 5 O. S. 
02.—CAN, 

n. -———.}—HAAR v. HENLEY (1859), 
18 U. C. R. 494.—CAN. 

0. Necessity for execution. }—BROWN 
EN aaa (1861), 11 C. P. 600.— 


p. Necessity for scal.}—A discharge 
of mtge., not being under seal, is not 
abn estoppel as to the fact of payment.— 
BIGELOW _¢. STALEY (1864), 14 C. BP. 


+716.—CAN. 


Q@. Alotgugce bound by ternw.J—A 





mtgor. wrote to his mtgeo. stating that 
a sale had beon arranged of a portion 
of the property for £100, & urging 
him to release the same for that surn. 
Subsequently the mtgee. released upon 
receipt of £50 only :—dleld: the 
mtgor. was ontitled to credit. on his 
mtgo. for £100 mentionod in his letter. 
ca vw. JARVIS (1864), 10 Gr. 568.— 
r. ——.)}—Re LAND TITLES ACT 
(Susk.), [1918] 2 W. W. R. 937.—CAN. 
t. .l—A mtgee. by releasing, 
without any payment, part of the ntge. 
security, deprives himsclf of the right 
of demanding payment from one who 
was liable under the mtge. covenant 
but who was not the owner of the land 
at the time of the release or a consent- 
ing party to the release.——-GRONLUND ®. 
CURLETTE (Alta.), (1924) 2 D. L. f. 
582; [1924] 2 W. W. R. 337.—CAN. 
a. Ayreement to release.) —MCKENZIE 
v YieLpina (1865), 11 Gr. 406.—CAN. 
b. -)—-SPINNEY © PUGSLEY 
(1880), ht. KK. LD. 398.—CAN. 


o. Presumption of rclease from cir- 
cumstances.}—Although not distinctly 
shown, yet the circumstances induced 
the beliof that the arrangement em- 
braced a discharge of the mtge. debt, 
& the ct. dismissed a bill of foreclosure 
filed by the mtgee. several hale after- 
wards.—-FairR v. TATE (1867), 18 Gr. 
160.—CAN. 








ad. ———.}—-CaYLEY v. MCDONALD 
(1868), 14 Gr. 540.—CAN. 

e. Fight to rclease after lapse of time.) 
—BELL v. BROWN (circa 1873), R. EB. D. 


20.—CAN. 

{. Statutory discharge not affected by 
minor alteration.|—SAYLES v. BROWN 

g. Unintentional discharge—Inilention 
immaterial.J—MaYy . SIEVEWRIGHT 
(1893), N. B. Dig. 314.—CAN. 

h. Power of court to grant releasc— 
On payment into court of amount d: 
tnterest—Absence of mortgagee. }—lKe 
GALLAGHER (1912), 22 O. W. R. 226; 
3.0. W.N. 1302; 5D. Lb. R. 729.— 





kx. —— ——.)—Re WORTHING- 
TON & ARMANO (1915), 7 O. W. N. 

aa. Necessity for registration.) — Re 
LAND Titles ACT (Sask.), [1918] 3 
W. W. R. 348.—CAN. 

bb. Registration by one of three exect- 
tors of mortgagee.}—A mtge. was made 
to J. C. in 1884. In 1889, after J. C.’s 
death, a discharge of the mtge. signed 
by only one of the three exors. to 
whom probate of J. C.’s will was 
granted, was registored :—Held: the 
discharge was valid under the enact- 
ment in force at the time of registra- 
tion.—Re Stain & YO.LueEs, [1925] 3 
bD. L. R. 1201; 57 O. L. R. 338.—CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.—A. 


co. Payment of mortgage debt—Pay- 
ment into court—No dispute as to amount 
owing.}—In ejectmont on a mtge., the 
ct. will not order the p to be 
stayed, & a reconveyance to exe- 
cuted on payment into ct. by deft. of 


the money due upou the boad & mtge., 
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a@ duly executed 
Pr Vhor th 

ere therefore a mtgor. who had given notice 
to the mtgee. that he would attend for that pur- 
pose made a tender of the amount due upon the 
mtge. & the mtgee. refused to hand over to the 
mtgor. then & there an indorsed reconveyance of 
the mtged. property with the title deeds, & an 
action for redemption was subsequently brought by 
the mtgor., the ct. refused to allow the mtgee. 
interest & costs subsequent to the date of the 
tender & ordered him to pay the costs of the 
action.— ROURKE v. ROBINSON, [1911] 1 Ch. 480; 
80 L. J. Ch. 295; 103 L. T. 895. 


Annotations :—Distd. Webb v. Crosse, | 1912] 1 Ch. 323 
Refd. Edmondson v. Copland, [1911] 2 Ch. 301: Graham 
e. Seal (1918), 881. J Cheat, ett Pee 


3458. -—— Tender conditional on execution 
of reconveyance—Persons to whom tender made 
eae ee parties.|—WEBR v. Crossk, No. 4029, 

ost. 

3459. —__ —__ ——— Previously seen & ap- 
proved by mortgagee.]|—After due notice of his 
intention to pay off a mtge. an offer by the mtyor. 
at the appointed time & place to pay in cash the 
full sum due on the mtge. for principal, interest 
& costs, he having the cash with him at the time, 
conditionally upon the mtgee. then & there 
executing a reconveyance of the mtged. premises. 
which he has previously seen & approved, & 
handing over the title deeds, is a good legal tender 
to stop interest running; & it is the duty of the 
mtgee. then & there to execute the reconveyance 
& hand over the title deeds, & his failure to do so 
will render him liable to pay the costs of an action 
to redeem.~—GRAHAM v. SEAL (1918), 88 IL. J. Ch. 
31; 119 L. T. 526, CG. A. 

3460. Payment of mortgage debt—Payment into 
court—-Largest sum to which debt can amount.|— 
Estates being conveyed, among other purposes, 
to secure a debt of comparatively small amount, 
the ct. will not direct a release upon payment into 
ct. of the largest sum to which the debt can in 
probability amount; the incumbrancer being 
entitled to retain the security till the debt is 
discharged.— POSTLETHWAITE tv. BLYTHE (1818), 


2 Swan. 256; 36 LK. R. 613, L. C. 
Annotations :—Apld. Richards v. Platel (1841), Cr. & Ph. 
Wales v. O'Connor 


reconveyance of the mtged. 





79. Consd. Bank of New South 

(1889), 14 App. Cas, 273. 

3461. Mortgagee must reconvey at once.]— 
The mtgee. has a right to make use of all his 
remedies against the mtgor. for obtaining payment. 
of his money ; but as soon as the mtge. money has 
been fully paid, he is bound to deliver over the 
mtged. estate to the mtgor. (ROMILLY, M.R.).—- 
PALMER v. HENDRIE (1839), 27 Beav. 319; 54 


E. R. 136. 
Annotations :-—Consd. Kinnaird v. Trollope (1888), 39 Ch. D. 





together with the costs of the action, 
where the whole amount secured by the 
mtge. is not admitted to be due.— 
DoE d. MCKENZIE vo. RUTHERFORD 
(1842), 7 U. C. R. 172.—CAN. 

0. ——.]}—RUMOBR v. MARX (1882), 
3 O. HR. 167.—CAN. 


311.—CA 


a. Not while 


ai oak ©. Howe (1883), N. B. Dig. 


t. -—— Fraudulent assignment ob- 
tained by aolicitor.}—MCCORMICK vo. 
COCKBURN (1900), 31 O. R. 436,.—CAN, 3464 il. 
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636; Ellis’ Trustee ». Dixon-Johnson, [1924] 2 Ch. 451. 

Refd. Walker v. Jones (1865), 3 Moo. P. C. 0. N. 8. 397; 

Rudge v. Richens (1873), L. R. 8 C. P. 358; Re Hoyles, 

Row v. Jagg, [1911] 1 Ch. 179. 

3462. -.|—Every mtgor. has the right 
to have a reconveyance of the mtged. property on 








| payment of the money due upon the mtge. ; 


every mtgee. is charged with the duty of making 

such reconveyance upon such yment being 

made.—WALKEK v. JONES (1866), L. R. 1 P. C. 

50; 3 Moo. P. C.C. N.S. 397; 35 L. J. P. C. 30; 

14 L. T. 686; 12 Jur. N.S. 381; 14 W. KR. 484; 

16 E.R. 151, P. C. 

Annotations :—Consd. Kinnaird v. Trollopo (1888), 39 Ch. D. 
636. Folld. Rourke v. Robinson, (1911) 1 Ch, 4380. Oonsd. 
Graham . Seal (1018), $8 L. J. Ch. 31. Refd. Re Oxford 
& Canterbury Hal) Co. (1870), 5 Ch. App. 433; Rudge v. 
Richens (1873), L. R. 8 CO. P. 358; Ells’ Trustee v Dixon 
suueon, [nee 2 Ch. 451; Aman vt, Southern Ry., (1926) 

° ov. 


3463. —— —---.|—ROURKE v. ROBINSON, No. 
3457, ante. 


B. Persons entitled to Heconveyance. 
3464, Mortgagor.] — PALMER v. HENDRIE, No. 
3461, ante. 





3465. ——-—.] —BRECON CORPN. v. SEYMOUR, No. 
3493, post. 

3466, ——.)--WALKER ». JONES, No. 3462, ante. 

3467. ——.-.|---Rournke v. ROBINSON, No. 3457, 
ante. 

3468. -——- After assignment of equity of re- 


demption—-When sued on personal covenant-— 
Conveyance subject to subsisting equities.])—-Mtgor. 
who has absulutcly assigned his equity of 
redemption in the mtged. property, acquires, 
when sued by the. mtgee. upon the covenant 
to pay principal & interest contained in the mtge., 
a new right to redeem, & is entitled upon paying 
the mtge. money to a reconveyance to himself, 
subject to any equity of redemption vested in any 
other person, & he is so entitled, even if after 
the assigninent of the equity of redemption the 
assignee has further charged the property either 
to the original mtgee. or to some other person. 
In 1870 defts. mortgaged property to pltfs. to 
secure £12,000 & interest, & entered into the usual 
covenants for payment of principal & interest. 
In 1872 defts., for value, absolutely assigned their 
equity of redemption to B., & he covenanted to 
indemnify them against the £12,000 & interest. 
In 1875 B. further charged the property to pltf. to 
secure £8,000 & interest, covenanting that it 
should not be redeemable except upon payment 
of the £8,000 as well as the £12,000. WL. after- 
wards became insolvent, & the property having 
depreciated in value, pltf{fs. brought an action 
against defts. on the covenant contained in the 
mtge. of 1870, to recover the £12,000 & interest. 
In a special case stated in the action :—Held ; 
PART XIV. SECT. 3, SUB-SECT. 2.—B. 


34641. Mortgayor.) -— NELSON v. 
ROBERTSON (1850), 1 Gr. 550.—CAN. 
.}—A mtgor, or other 
party entitled to the equity of re- 
demption has a right to obtain at his 
own expense from the mtgeo. @ recon- 





EEE tine mA. 





anding. }— 
13 


p. —-—.}-~-GILLEN v. ROMAN CATHO- 
LIC EPISCOPAL CORPN. OF DIOCESE OF 
KINGSTON IN CaNaDa (1884), 7 O. R. 


146.—CAN 
q. ———.}+-So long as the covenant 
to pay endures, the mtgor. is liable to 
pay when sued by the mtgece.; his 
equitable right is, upon payment, to 
get the land back, or to have uniin- 
re against his assignee 
he has sold the land.—FORKSTEK vw. 
IvEy (1900), 20 C. L. T. 402; 32 0. R. 

175.—CAN. 


Pr. Without notice of assignment.) 
J.—VOL. XEXV. 





debt outat 
WELIS v. RITCHIE (1839), 6 UO. 8S. 13.— 
CAN. 


b. Absolute title passed to mu anon 
Intention to create mortgage. }-—LIVING- 
ray vo. Woop (1880), 27 Gr. 515.—- 


Cc. —-—- ——.] —PETERKIN v. MCFAR- 
LANE (1881), 9 A. R. 429.—CAN. 
ad. ——— -—--——. }+—- SHERLOCK vo. WAL- 


LACK (1902), 1 O. W. KR. 54, 393.— 
CAN. 

e. Appeal frum order directing recon- 
veyance.}—~BOLL v. NORTH BRITISH IN- 
Mga Co. (1887), 12 P. R. 284.— 


veyance of the mtged. premises, in- 
cluding a covenant against incum- 
brancesa.—MCLENNAN v McoLEAN 
(1879), 27 Gr. 54.—CAN. 


8464 ili. ---—.]—- Where pitf., the 
mtgor. of certaln lands, sold the same 
for a sum in excess of the amount of 
his mtge., the purchaser raising such 
excess by a mtge. to deft., the original 
mtgec., pltf. was held entitled to an 
saxieninont of the mtge. made by him 
on his paying deft. merely the amount 
due thereon.—WHEELER v. BROOKE 
(1894), 26 O. R. 96.—CAN. 
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Sect. 3.—By release of rir bad, al debi: Sub-sect. 2, 
B. & C.2 sub-sect. 3, Ar, 69 C. & D.) 


pltfs. were entitled to judgment for the £12,000 
& interest, but only upon the terms that they 
reconveyed the property to defts. subject to such 
equity of redemption as might be subsisting in 
any person or persons other than defts. themselves. 
—KINNAIRD v. TROLLOPE (1888), 39 Ch. D. 636 ; 
57 L. J. Ch. 905; 59 L. T. 483; 37 W. R. 234; 4 
T. L. R. 697; subsequent proceedings (1889), 42 
Ch. D. 610. 
Annotations :—Consd. Ellis’ Trustee ». Dixon-Johnson. 
[1924] 2 Ob. 451. Refd. Re Hoyles, Kow v. Jagg, [1911] 


8469. Trustees of mortgagor—Cestuis que trust 
not necessary parties.|—Mtgor. having conveyed 
his equity of redemption to trustees on trusts for 
sale, by a deed of even date, referred to in the 
conveyance, declared the trusts of the money 
produced by the sale, which trusts were first to 
pay expenses of the trusts, & then debts generally, 
& afterwards to divide the remainder of the moncy 
among several persons. 

The trustees having sold the estate, made 
application, & paid the mtgee. the debt & interest 
due to him, applicd to him, to convey the legal 
estate to a trustee for them. The mtgee., acting 
by the advice of counsel, refused to execute the 
deed, unless the cestuis que trust were made parties : 
—Held: that they were not necessary parties.— 
ANGIER v. STANNARD (1834), 3 My. & K. 566; 3 
L. J. Ch. 216; 40 FE. R. 216 

3470. Persons claiming under mortgagor.|-— 
Equitable mtgees. by deposit of title deeds took, 
at the time of the mtge., a conveyance from the 
mtgor. of the legal estates in the ne properties. 
They were subsequently paid off, when they 
surrendered to the mtgor. his title deeds, but did 
not give up the conveyance. They afterwards 
claimed a right to retain it as against his subse- 
quent mtgees. of the same properties, on the ground 
that it comprised other property besides those 
specifically mtged. to them :—Held: those claim- 
ing under the mtgor. were entitled to a recon- 
veyance of the legal estates in the specifically 
mtged. properties.—YoOuNG v. WHITCHURCH & 
KLLESMERE BANKING Co. (1867), 37 L. J. Ch. 186 ; 
17 L. T. 406. 

3471. Person interested in equity of redemption— 
From whom payment of mortgage debt accepted.] 
—(1) Mtgee. is not bound to convey the legal 
estate in the mtged. property & to deliver up the 
title deeds to a person from whom he has accepted 


payment of principal, interest, & costs, if that 
person has only contracted to purchase a part of ' 


the mtged. estate, & has not accepted the title. 
_ (2) On tender by a person having a i 
interest giving right to redeem the mtgee. is bound 
to convey, but the conveyance should reserve the 
equities of the other persons interested.—-PEARCE 
v. Morris (1869), 5 Ch. App. 227; 39 L. J. Ch. 
342; 22 L. T. 190; 18 W. R. 196, L. C. 
Annotations :—As to (1) Oonsd. Tarn v. Turner (1888), 57 
L. J. Ch. 452. 48 to (2) d. Hall v. Heward (1886), 32 
Ch. D. 430; Kinnaird v. Trollope (1888). 39 Ch. D. 636 ; 
Tarn v. Turnor (1888 , 89 Ch. D. 456. Consd. Corbett v. 
National Provident Institution (1900), 17 T. L. R. 5. 
da. Magnus v. Queensland National Bank (1887), 36 
Ch. D. 25; VWlint v. Howard, [1893] 2 Ch. 54. 
Mortgagee with notice of subsequent incum- 
brances.]— See Sub-sect. 2, C., post. 


C. Morigagee with Notice of Subsequent 
Incumbrancers. 
$472. Not compelled to reconvey to mortgagor— 
Until satisfied that incumbrancers paid off.}— 


MoRTGAGE. 


A legal mtgee. of an estate, who has received 
notice of subsequent equitable mtges., cannot be 
compelled, upon being paid off his mtge. debt by 
the mtgor., to hand over to him the title deeds of 
the estate & to execute a reconveyance to him in 
the ordinary form without being satisfied that the 
subsequent equitable mtges., of which he has 
received notice, have been paid off.—CORBETT » 
x cee PROVIDENT INSTITUTION (1900), 17 
3478. Without consent of incumbrancers.} 
—NMtgee. is not safe in transferring to the mtgor. 
or his nominee without the consent of puisne 
incumbrancers, of whose charges he has notice. 
Conveyancing Act, 1881 (c. 41), s. 15 & Convey- 
ancing Act, 1882 (c. 39), 8. 12, have not altered the 
pee emeting rule in this respect.—Re MAGNETA 
Co., Lirp., MOLDEN v. THE Co. (1915), 84 

L. J. Ch. 814; 113 L. T. 986. 





SUB-SECT. 3.—RIGHT TO DELIVERY or TITLE 
DEEDs., 
A. When Arising. 

3474. On payment of amount due.]—-ROURKE v. 
Rosinson, No. 3457, ante. 

3475. Whether on tender of amount due— 
Tender properly made & improperly refused—Order 
for payment into court.}]—(1) ere there has been 
an equitable deposit of deeds to secure repayment 
of a Joan an action of detinue cannot be maintained 
therefor prior to repayment. The remedy is by a 
suit for redemption, or by summary application 
for the deeds on terms of substituting for the 
security a sum of money equal to the amount 
secured with a proper margin. In cases of legal 
or equitable mtge., a tender properly made & 
improperly rejected is not equivalent to payment. 

LoRD ELDON said: ‘I take it to be contrary 
to the whole course of proceeding in this ct. to 
compel a creditor to part with his security till 
he has received his money. Nothing but consent 
can authorise me to take the estate from pltf. 
before payment.’’ To some extent the strictness 
of that rule has been relaxed in modern times, & 
it is now the practice, where a proper tender has 
been made & refused, to make an order giving the 
mtgor. liberty to pay into ct. a stated sum sufficient 
to cover the amount of principal & interest & the 
probable costs of the suit, & then upon payment 
into ct., but not till then, the mtgee. is required 
by the order to deliver up the title deeds. It would 
be contrary to equity to order a mtgee. to deliver 
up the title deeds of property on which he has a 


{| security upon any other terms (LORD Mac- 


NAGHTEN). 

(2) {A mtgee.] is also entitled as of right to the 
costs properly incident to an action for foreclosure 
or redemption, though he may forfeit those costs 
by misconduct & may even have to pay the coste of 
such an action in a case where he has acted 
vexatiously or unreasonably (LORD MACNAGRTEN), 

(3) If a mtgee. rejects a tender he rejects it at 
his own risk & in an action for redemption he may 
be refused his costs in consequence, or may even be 
ordered to pay costs (LORD MACNAGHTEN).— 
BANK OF NEW SouTH WALES v. O’CONNOR (1889), 
14 App. Cas. 273; 58 L. J. P. C. 82; 60 L. T. 
467 ; 38 W. B. 465; 6 T. L. R. 342, P. C. 


Annotations :—<As to (1) Refd. Edmondson v. Copland (1911), 
106 1 Te: As to (3) Folid. Graham v. Seal (1918), 88 


3476. ——— Notice of tender given.}|—ROURKE 
v. ROBINSON, No. 3457, ante. 
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Part XIV.—Discuarce or MortcaGEs. 


pitt: —— ——.]—GranHam v. SEAL, No. 3459, 


B. Persona Entitled to Delivery. 


3478. Mortgagor.}—— Dosson vv. LAND, 


3486, post. ve 








38479. -]—BRECON CORPN. v, SEYMouR, No. 
3493, post. 
eee —JI—Re Wapr & Tuomas, No. 3485, 


Sol ———.]—ROuRKE v. RoBinson, No. 3457, 


3482, —— Or assignee.]—CuHILTON v. - 
aa 3492, post. eure access 
: -]—GREENOUGH v. cR, No. 
3489, post. ee 
3484. Person interested in equity of redemption -— 
From whom payment of mortgage debt accepted, |— 
PEARCE v. Mornis, No. 3471, ante. 








C. What Documents must be Delivered. 

3485. All documents relating to mortgaged 
property—Copy of draft deed of reconveyance. |— 
(1) A firm of solrs. acting for a number of sets of 
persons, five in all, interested in moneys secured 
upon mtge., on the mtge. being paid off, in their 
bill of costs charged the exors. of the mtgor. with 
the cost of five copies of the draft deed of transfer, 
& the taxing master having disallowed the charge 
for four such copies :—Held: the taxing master 
was right in allowing the costs of only one copy. 

(2) Mtgec. or transferee of a mtge., though 
entitled to keep a fair copy of the draft deed for 
his own protection until the transaction is com- 
pleted, has no right to keep copies of the mtge. 
deed or deed of transfer after he is paid off, but 
whatever copies he has are as a general rule copies 
paid for by the mtgor., & to be delivered up to him 
when he pays off the mtge.—Re WADE & THOMAS 
(1881), 17 Ch. D. 348; 50 L. J. Ch. 601; 44 L. T. 
599; 29 W. KR. 625. 

3486. Trust deeds transferring mortgages— 
Mortgagee retaining by consent—-Must furnish 
attested copies—& covenant for production.}— 
(1) Where mtgees. declared trusts of the mtge. 
moneys, & transferred the mtges. by the same 
deeds :—Held: on redemption, the trust deeds 
must be delivered to the mtgor., or in the case of 
one of them, being a marriage settlement, the 
mtgees. retaining it, by his consent, were bound to 
furnish him, at their expense, with attested copics 
& a covenant for production. 

(2) Mtgor. had, before mtgees entered into 
possession, indorsed to the mtgees. bills of exchange 
for the arrears of interest. The bills fell due after 
possession was taken & were dishonoured :—Held : 
the interest was in arrear when possession was 
taken so as to preclude the mtgor. from claiming 
to have the accounts of the receipts of the mtgees. 
taken with rests.—DoOBsON v. LAND (1851), 4 De 
G. & Sm. 575; 64 E. R. 963. 

3487. Former mortgage & reconveyance between 
same parties.}—When there has been an aasign- 
ment of a mtge., & a reconveyance to mtgor., & 
then a remortgage to the same mtgee., upon the 
usual order on redemption for delivery up of deeds 
relating to the title of the mtged. property, the 
origi mtge. & reconveyance, as they form links 
in the title, ought to be delivered up.—Hupson 
v. MALCOLM (1862), 10 W. R. 720. 

3488. Securities deposited by way of equitable 
mortgage.|—A banker holding securities which 
have been deposited with him by way of equitable 
mtge., must deliver up the securities upon being 

aid the amount covered by the deposit.—Re 
URoss, Ex p. Apair (1871), 24 L. T. 198; affd. 


6)1 
on other points, sub nom. Re Gross, Hz p. KING- 
STON, 6 Ch. App. 632, L. JJ. 

Annotations :-—. Cuthbert v. Robarts, Lubbock (1908), 
100 L. T. 62. n L. R. 


entd. Bailey v. Finch ates 
Q. B. 34; Bailey v. Johnson (1871), L. R. 6 Exoh. 279 ; 
ite Mawson, Ex p. Hardoastle (1881), 44 L. T. 523; 
Greenwell v. National Provinoial Bank (1883), Cab. & El. 
56 ; Coleman vw. Buoks & Oxon Union Bank, [1897] 2 Ch. 
243; Bank of New South Wales v, Goulburn Valley utter 
Co. Proprietary, (1902] A. C. 643. 


3489. Judgment against mortgagor on personal 
covenant.}]—-In a foreclosure action personal 
judgment for the mtge. debt being given against 
the mtgor., & a foreclosure judgment against the 
mtgor. & a purchaser from him:—Held: the 
purchaser, in the event of his redeeming the mtge., 
would be entitled to have transferred to him the 
personal judgment against the mtgor., as being one 
of the securities held by the mtgee. for the debt.— 
GREENOUGH v. LITrLBR (1880), 15 Ch. D. 93; 
42 L. T. 144; 28 W. RR. 318. 

Aen :—~Mentd. Aman v. Southern Ry., [1926] 1 


D. Morltgagee’s Right of Detention. 

See, now, Law of Property Act, 1925 (c. 20), 
8. 96( 2). 

3490. Where mortgage deed comprises other 
property—One trust deed transferring several mort- 
gages — Conditions entitling mortgagor to morte 
gage deed.)—Three mtges. on tho estates of distinct 
mtgors. were vested in the same trustees by ono 
deed, which was prepared in the master’s office, in 
a suit for executing the trust. Upon the applica- 
tion of one of the mtgors. for liberty to redeem & 
to have his mtge. deed delivered up to him :—Held ; 
he was entitled to have the deed, on his executing 
to the trustees a covenant to produce it, & paying 
the costs of the application ; & the costs properly 
incurred in preparing & settling the covenant 
should be borne by the mtgee.’s estate.—CaAPPER 
v TERRINGTON (1844), 1 Coll, 1033; 138 L. J. Ch. 
230: 8 Jur. 1403 63 I. RR. 340. 

3491. —- — Reconveyance of undivided molety— 
Covenant by mortgagee for production.]—-Mtgeo. 
being decreed to reconvey one undivided moiety 
of an estate included in his security, a part of the 
debt being satisfied, to the mtgor., & being entitled 
to retain the title deeds of the whole estate, is 
bound to covenant to produce the dceds.—Y ATES 
v. PLUMBE (1854), 2Sm. & G. 174; 65 E.R. 364. 

8492. For payment of sum not covered by mort- 
gage—Sum due on trading account.|-—By agree- 
ment between A., a publican, & L., a brewer, it was 
stipulated that A. should deposit the lease of his 
house with B., as security for an advance of £160, 
for which A. had given K. a promissory note, 
payable on demand; & 1. engaged not to call 
upon A. to pay the £150, or any part thereof, for 
two years, upon condition that the interest thereon 
should be duly paid half-yearly, that the rent 
should be paid agreeably to the covenants of the 
lease, & that A. should take of B. all the beer 
consumed upon the premises, & pay for it every 
twenty-eight days. The agreement then provided 
that, in case of failure on the L veh of A. to perform 
any or either of the above conditions, after fourteen 
days’ notice, B. should be at liberty immediately 
to put the note in force, &, if not paid, with interest, 
to sell the lease ; & that all expenses attending such 
sale, together with the principal & interest due on 
the note, should be deducted from the amount 
realised by such sale, as also any account that might 
be then due & owing for beer :—Held: the power 
of sale not having been exercised, on payment, or 
tender, of the principal & interest due on the nate, 
A. or his assignee was entitled to maintain detinue 
for the lease; & B. could not set up a lien on it 
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Sect. 3.—By release of security or debt: Sub-sect. 8, 
D.; sub-sect. 4, A. & B.; sub-sect. 5, A.) 


for a balance due on the beer account.—CHILTON 
v. CARRINGTON (1854), 15 C. B. 95; 3 C. L. R. 
138; 24L.J.C.P.10; 24L. 7.0.8. 94; 1 Jur. 
N.S. 89; 3W.R.17; 189 EB. R. 355. 


Annotations :—Refd. Re Newton, Ex v. National Provincial 
Bank of England (1896), 12 T. L. R. 619. Mentd. Bank 
eave South Wales v. O'Connor (1889), 14 App. Cas, 


3493. Sum due on another mortgage— 
Where no right to tack.]—Defts. were the holders 
of two mtges., made by the corpn. of Brecon, 
upon their land. One was made before Municipal 
Corporations Act, 1835 (c. 76), & the other sub- 
sequently. This latter mtge. comprised in addition 
lands acquired under a local Act. Defts. brought 
an action to obtain payment of the money due on 
both mtges. The corpn. then paid into ct. the 
sum due on the mtge. made before Municipal 
Jorporations Act, 1885 (c. 76). Defts., pltfs. in 
the action, took this money out of ct. & proceeded 
with the action upon the second mtge., & obtained 
a judgment. Defts. refused to reconvey the lands 
or deliver up the title deeds in the first mtge. ; 
& upon a bill by the corpn. :—Held: (1) the first 
mtge. was satisfied before any judgment was 
obtained, & no right to tack had arisen ; & (2) defts. 
must reconvey the lands & deliver up the title 
deeds to the corpn.— BRECON CORPN. v. SEYMOUR 
(1859), 26 Beav. 548; 28 L. J. Ch. 6063; 5 Jur. 
N.S. 1069; 7 W. 2. 380; 53 E.R. 1010. 

3494. Mortgagee with notice of subsequent in- 
cumbrances—Right to detain title deeds—Until 
satisfied that incumbrances paid off.]|—CorBerr 
v. JVADIONAL PROVIDENT INSTITUTION, No. 3472, 
ante. 

In cases of acceptance of composition by mort- 
gagee.|—Sce Nos. 3445, 3446, ante. 





SUB-SECT. 4.—_ STATUTORY JURISDICTION TO STAY 
PROCEEDINGS ON PAYMENT IN DISCHARGE. 


A. Action for Possession. 


See Mortgage Act, 1733 (c. 20), ss. 1,3; OC. L. P. 
Act, 1852 (c. 76), ss. 219, 220. 

3495. Jurisdiction to restore possession on pay- 
ment—-Mortgagor not having appeared—Possession 
recovered against tenant to mortgagor.|—If a 
mtgee. recovers possession of the mtged. premises 


under a judgment in an undefended ejectment, the’ 


ct. has no jurisdiction to restore, on payment of 
the debt, interest, & costs, the possession to the 
mtgor., who has not appeared. But if the recover 
is had against a tenant uf the mtgor., the ct. wi 
set aside the judgment, & let inthe mtgor. to 
defend as landlord, that he may be in a condition 
to apply to the ct. to stay proceedings on the terms 
of the statute.—-Dor d. Tuss v. Rokr (1813), 4 
rr al ; 128 ee: 581, 
- Agreement by mortgagor to convey equit 

of redemption to mortgagee.|—The ct. willy net 
stay the proceedings in an ejectment brought by 
& mtgee. against a mtgor. on the latter paying 
rincipal, interest & costs, if the latter has 

convey the equity of redemption to the mtgee.— 
GoopTITLE d. Taysum v. Pope (1797), 7 Term 
wee 185; 101 EB. R. 928. 

497. pe ceeen for reconveyance & delivery of 
deeds——C _ by mortgagee disputing right to 
redeem.|—This ct. will not interfere under Mort- 
gage Act, 1733 (c. 20), upon an application by the 
mtgor. to compel the mtgee. to reconvey the 
mtged. premises, where the right to redeem is 


MorTGAGE. 


disputed upon the affidavits—GOODTITLE d. 

ics v. BISHOP (1827), LY. & J. 344; 148 H.R. 

703. 
3498. —— What claim must show.]— 

GoopTITLE d. LEON v. LONSDOWN (1797), 3 Anst. 

937; 145 E. R. 1087. 

Annotation :-—Folld. Doo d. Harrison v. Louch (1849), 18 
L. J. Q. B. 278. 


8499. ———- -}—On an application by 
a mtgor. under Mortgage Act, 1733 (c. 20), s. 1, 
a notice under sect. 3, merely stating that the 
mtgee. insists that the mtgor. has no right to 
redeem, & that the premises are charged with 
other sums than those appearing on the face of the 
mtge., without showing on the face of it, or in the 
affidavit accompanying it, some reason why the 
mtgor. has no right to redeem, or what the other 
sums chargeable on the premises are, is insufficient. 
—DoE d. HARRISON v. LOUCH (1849), 6 Dow. & L. 
270; 18 L. J. Q. B. 278; 138 L. T. O. S. 240; 14 
Jur. 853. 

8500. ——— When claim may be made.]— 
On applications under Mortgage Act, 1733 (c. 20), 
s. 1, to stay proceedings in an action on a bond, 
securing the principal & interest payable on a 
mtge., if the mtgee. seeks to obtain interest for the 
interval between granting the rule & the actual 
payment of the principal into his hands, he must 
make his claim to it, at the time of discussing the 
rule, for he cannot afterwards sustain it.—JORDAN 
v. CHOWNS (1840), 8 Dowl. 709. 

3501. .|—To a rule calling upon 
the mtgee., under Mortgage Act, 1733 (c. 20), s. 1, 
to show cause why, upon payment of principal, 
interest & costs, he should not reconvey the mtged. 
premises & deliver up deeds, etc., it is an answer 
that the mtgee. has delivered a notice in writing 
under sect. 3, that he disputes the right of the 
mtgor. to redeem; although the delivery of such 
notice has been since the rule was obtained.— 
FILBEE v. HOPKINS (1848), 6 Dow. & L. 264. 
Annotation :—N.F. Doo d. Harrison v. Louth (1849), 18 

L. J. Q. B. 278. 


























3502. ——- ———- What payment by mortgagor 
must include.}—-Where by a mtge. deed, the 
principal sum was advanced by the mtgece. to the 
mtgor., for three years from the date of the deed, 
the interest to be payable quarterly, & the deed 
contained a proviso, that, if default should be made 
in payment of interest on any of the days appointed 
for the same, the mtgee. might sell the premises 
assigned :—the mtgor. having made default in the 
poem of one quarter’s interest, the mtgee. 

rought ejectment, the ct. refused to stay the 
proceedings on payment of the arrears of interest, 
& costs, by the mtgor., as the case did not fail 
within the provisions of Mortgage Act, 1733 
(c. 20), as the principal sum became payable on 
default of payment of the interest.—GOoDTITLE 
d. GREEN v. NOTITLE (1826), 11 Moore, C. P. 491; 
4L.J.0.8. C. P. 187. 

8503. -] — In ejectment by 
mtgee., the ct., or a judge, under the C. L. P. Act, 
1852 (c. 76), can include in the condition of an 
order for stay of proceedings, the payment of the 
costs of abortive attempt at sale under a power.— 
DowWLE v. NEALE (1862), 10 W. R. 627. 

$504. Must be made by party actually en- 
titled to redeem—Defendant in action.|—A party 
applying for assistance of the ct., under Mortgage 
Act, 1733 (c. 20), to compel a mtgee. to reconvey 
the mtged. premises, must be the very party 
entitled to redeem, & also deft. in the ejectment, 
if such an action has been commenced. An 
authorised agent is not within the provisions of 
the statute.—Dogr d. Hurst v. CLirron (1836), 
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4 Ad. & El. 809; 


2 Har. & W. 285; .J.K. B. 
274; 111 B. R. sas rau Cuteness 


988. 


ae = Action on Personal Covenant. 

ée Mortgage Act, 1733 (c. 20). ss. 1,3; C. L. P. 

Act, 1852 (c. 76), ss. 219, 350° a 
8505. Jurisdiction to order reconveyance & de- 

livery of deeds.]— Rule granted for delivering up 

mtge. deeds on payment of debt, interest & costs, 


Tee action of covenant.—ANON. (1818), 2 Chit. 


Annotation :—Reld. Smoeeton v. Collier (1847), 17 L. J. Ex. 


8506. -.]—A first mtgee. brought an action 
on the covenant in the mtge. deed, havig receiv ed 
notice from a second mtgee. not to deliver up the 
deeds. Mtgor. applied to the ct. to compel pitf., 
under Mortgage Act, 1733 (c. 20), to reconvey the 
premises upon payment of the principal, interest, 
& costs; & the ct. held it to be a case within 
statute, & made the order.—D1xon v. WIGRAM 
ca 2Cr & J.613; 1L. J. Ex. 233; 149 EB. R. 


Annctation :—Folld. Smecton v. Collier (1847), 1 Exch. 





3507, ——-.]—An action of covenant on a mtge. 
deed is within Mortgage Act, 1733 (c. 20), & under 
that statute a judge at chambers has power to 
make an order for the delivering up of the deed.— 
SMEETON v. COLLIER (1847), 1 Exch. 457; 17 
L. J. Ex. 57; 154 B. R. 194; eub nom. STREETUN 
La con, 2 New Pract. Cas. 463; 10 L. T. O.S. 


Annotations :-—Folld. Smith v. Bell (1851), 17 L. T. O. & 
96. Refd. Sutton v. Rawlings (1849), 3 Kxch, 407. 
Mentd. Clarke v. Kast India Co. (1848), 2 Saund. & C. 319; 
Re Davidson, Ez p. Davidson, [1899] 2 Q. B. 103; Cope 
v. Bennett, [1911] 2 Ch. 488. 


3508. -}—SmitH v. BELL (1851), 17 L. T. 
O. S. 96. 





SUB-SECT. 5.—MODE OF RECONVEYANCE. 
A. Freeholds, 

See Law of Property Act, 1925 (c. 20), ss. 76 (1) 
(F), 115 (1), (6). 

3509. Mortgage by married woman—Reserving 
equity of redemption to husband & his heirs—Re- 
conveyance to wife & her heirs.J)—A wife agreed 
to join her husband in the mtge. of her real estate. 
She acknowledged the mtge. deed, which reserved 
the equity of redemption to the husband & his 
heirs :—-Held : in the absence of any agreement to 
vary the estate, rights & interest of the wife, she 
had no intention of altering the descent, & the 
husband, on paying off the mtge., was not justified 
in taking a reconveyance of the real estate to 
himself & his heirs; & a reconveyance, by his 
heir-at-law, was directed to the wife & her heirs.— 
STANSFIELD v. HALLAM (1859), 29 L. J. Ch. 173; 
1L.T.179; 5 Jur. N.S. 1384; 8 W. R. 34. 

3510. Equity of redemption in settlement—Re- 
conveyance to tenant for life—Subject to trusts of 
settlement.)|—Where property, subject to a mtge., 
is settled, the tenant for life is entitled to redeem, 
& to have the legal estate conveyed to himself, 
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but must hold the equity of redemption subject 
to the trusts of the settlement. 

_ The same principle applies where the security 
is in the form of a trust for sale. 

He, paying off the debt as tenant for life, would 
do so for his own benefit, & would be entitled to a 
reconveyance as in Aynsly v. Reed, No. 923, ante, 
under which he would hold the equity of redemp- 
tion, subject to the trusts of the settlement (PAaGr 
Woop, V.-C.).—Wicks v. SCRIVENS (1860), 1 
John. & H. 215; 70 EB. R. 726. 

«innotation :-—Refd. Pearce v. Morris (1869), 5 Ch. App. 227, 

3511. Change in title to equity of redemption— 
All interested parties concurring in deed—Mort- 
gagor’s right to insist on recitals—Incorreot recitals. | 
—A man cannot be required to execute a deed 
containing incorrect recitals. Where all the 
persons interested in an cquity of redemption 
concur in the deed of reconveyance, the mtgee. 
cannot insist on having the dealings with the equity 
of redemption stated in the deed, or object to the 
deed because it contains no recitals whatever.— 
HARTLEY v. BurRTON (1868), 3 Ch. App. 865; 16 
W. RR. 876, L. C. 

3512. Reconveyance to person interested in equit 
of redemption—Reservation of subsisting equities. 
—PEARCE v. MorRIs, No. 3471, ante. 

8518. Married woman trustee—-Reconveyance as 
feme sole—Trustee Act, 1893 ie 53), s. 16.)—In a 
mtge. deed of freehold property executed only by 
the mtgees. the Christian name of one of the mtgees. 
was incorrect, After execution the incorrect name 
was crased & the correct name substituted therefor. 
The consideration for the mtge., being moneys 
advanced by trustees, was, subsequently to 1898, 
repaid to the sole surviving trustce, a married 
woman, who reconveyed the property to the 
mtgors. Upon a vendor & Arlee ied summons 
for a declaration that a good title had been shown 
to the property in question :—Held: the married 
woman on payment of the mtge. money became a 
bare trustce for the mtgors., & could therefore 
convey as a feme sole under above sect.—Re 
HowaatTr & OsBoRN’s Contract, [1902] 1 Ch. 
451.5 T1413. Ch. 279; 86 L. T. 180. 

Annotation :—Apld. Re Wost) & Hardy's Contract (1903), 

52 W. WR. 188. 

3514. -——- ——-- -——-.]—T'wo trustees for sale 
of whom one wads a lady sold land & next day took 
a mtge. for the purchase for a sum expressed to 
belong to them on a joint account. The lady 
having afterwards married she & her cu-mtgee. 
transferred the mtge. & on a sale by a person 
deriving title under the transferees the purchaser 
objected that the deed of transfer had not been 
executed by the husband of the married woman or 
acknowledged by her. The vendor replied that 
being a mtgee. she could convey as a feme sole :—- 
Held: the purchaser's requisition had been satis- 
factorily answered.—Re Werat & Harpy’s Con- 
TRACT, [1904] 1 Ch. 145; 731.J5.Ch. 91; 891. T. 
579; 52 W. R. 188; 48 Sol. Jo. 100. 

Reconveyances by building societies.} — See 
BvuILDING SOCIETIES, Vol. VII., pp. 480-483, 484, 
Nos. 160-174, 181. 





PART XIV. SECT. 3, SUB-SECT. 5.—A. 


f. Receipt.}—Held : a receipt for la. 
in ful) of sages & costs, in an action 
in debt, founded upon the covenant in 
a mtge. did not operate as a reconvey- 
ance of the estate so as to defeat 
an ejectment brought subsequently 
upon the same security.—CaARTER rt. 

CLAURIN (1859), 8 C. P. 460.—CAN. 


. Parties to reconveyance.}—A final 
order for foreclosure having been 
obtained, some time afterwards the 


the mtge 


265.—CAN. 


dul 
ob] 


mtgor. filed a bill to redeem, & the ct. 
opened the foreclosure & granted 
redemption :—Held: on a motion by 
the mtgee. for payment out of ct. of 
. money, it was unnecessary 

for the wife of the mtgee. to join in the 
conveyance to the mtgor. 
—SIMPSON 0. SIMPBON (1864), 1 Ch. Ch. 


h. Veating order.}—A mtgor., who 
has in the course of a foreclosure suit 
redeemed the property, is not 

to accept a simple disch 


of the mtge., but may, at his opinion, 
have a vesting order of the property.-—~ 
Li ©. KLuUis (1863), 1 Ch. Ch. 257.— 


k. ———.}— Where pltf., who was the 
mtgee. in fee of lands sold under the 
decree, }: me the purchaser 
thereof, an order vesting the lands in 
pitf. as such urchaser, although 
acquiesced tn by defts., was refused.— 
rt teed v. Fox (1866), 1 Ch. Ch. 887.— 


r. to bar dower. 


argo 
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Sect. 8.—By release of security or debt: Sub-sect. 6, 
& F.; aub-sect. 8, A.,B. &C. (a).] 
B. Copyholds. 

See, now, Law of Property Act, 1922 (c. 16), 
s. 128 (1), Sched. XII. (1) (f); Law of Property 
Act, 1925 (c. 20), s. 115. 

See COPYHOLDS, Vol. XTII., pp. 114 et seq. 


C. Leaseholds. 
See Law of Property Act, 1925 

115, 116, 207; Sched. I., Part VII 
3515. Mortgage by sub-demise—Surrender by 

unstamped endorsement.|—-Deft. produced a mtge. 

for years by deed from pltf.’s ancestor upon which 

was this indorsement: ‘‘ Received Mrs. M. O. 

£500 on the within recited mtge. & all interest 

due to this day; & I do hereby release to the said 

M. O. & discharge the mtge. premises from the 

said term of five hundred years.’ On a case 

reserved :—-Held: (1) these words amounted to a 

surrender of the term; such surrender might be 

by note in writing by Stat. of Frauds; (2) a note 
in writing was not required to be stamped.— 

FARMER d. HARL v. RoGERS (1755), 2 Wils. 26; 

Bull. N. P. 110; 05 E. R. 666. 

Annotations :—As to (1) Retd. Doe d. Courtail v. Thomas 
(1829), 9 B. & C. 288; Doe d. Egremont v. Courtenay 
(1848), 11 Q. B. 702. Generally, Refd. Beck d. Fry v. 

Phillipa (1772), 5 Burr. 2827 ; Hodges v. Drakeford (1805), 

1 Bos. & P. N. R. 270. 
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a 20), ss. 5 (2), 


3516. ——— Necessity for surrender—Cetuls que 
trust not necessary parties.|—Testator by his will, 
after directing all his debts to be paid out of his 
estates & cffects, & after charging his real & 
tay estate with the payment of an annuity to 
iis wife, gave all his real estates to B. in fee simple, 
& directed that as soon as his son J. should attain 
twenty-one, B. should cause a just valuation to be 
made of testator’s several estates, & that the same 
should be allotted into three separate shares & 
divided equally amongst his three children, J., 
P., & M., & testator directed that J. should have the 
first refusal of all his leasehold messuage, called X., 
or of the moiety or share of the T. estate & that 
his son P. should take such of the two estates as 
Should remain after J. should have made his 
choice, & according to such choice made by his 
two sons, testator gave the same estates to cach 
of them, their heirs & assigns for ever, or for & 
during all his estate & interest therein respectively. 
At the date of the will & death of testator, a 
satisfied mtge. term in the T. estate was outstand- 
ing in Y., the mtge. money & all interest having 
been paid to Y. by testator, during his lifetime :— 
Held: Y. was bound to execute a deed of surrender 
of the satisfied term to B. & the cestuis que trust 
were necessary parties thereto.—POOLE v. Pass 
(1839), 1 Beav. 600; 8 L. J. Ch. 305; 48 BK. R. 1074. 
Amen :—Moentd. Turner v. Collins (1871), L. R. 12 Eq. 


3517. Second mortgagee paid off.|— 
A vendor’s predecessor in title of leasehold property 
created two mtges. for all his unexpired term 
except the last day. The second mtge. was paid 
off during the continuance of the first mtge., & a 
receipt was given by the second mtgee. :—Held: 
Satisfied Terms Act, 1845 (c. 112), did not apply, 
& the purchaser was entitled to demand surrender 
by the second mtgee. before he completed.— 
fe MoorE & Hvutm’s Contract, [1912] 2 Ch. 106 ; 
81 L. J. Ch. 503; 106 L. T. 380; 56 Sol. Jo. 89. 

ata now, Law of Property Act, 1925 (c. 20), 
8. ; 
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1. General rule.}—A certificate of dis- | (1 
charge is of no effect to revest the legal 


P. R. 471.—CAN. 
m. ———.}—In respect to discharges 


MORTGAGE. 


D. Other Property. 


3518. Stock—Mortgaged by joint mortgagors— 
Reassignment must be to all.j—G., a stockbroker, 
who was one of three trustees & acted as broker 
to the trust, proposed to his co-trustees to sell B. 
stock belonging to the trust & re-invest in N. E. 
stock. The three trustees then, on Jan. 27, 1882, 
executed a transfer of the B. stock for a nominal 
consideration to two persons who were officers of 
a bank of which G. was a customer, G. gave the 
transfer to the bank as security for a loan, by them 
to him & the transfer was registered. G., in 
Feb. 1882, paid off the loan & on Feb. 15, the bank 
transferred the stock to purchasers from G., & 
without giving any notice to G.’s co-trustees, 
allowed him to receive the purchase-money. He 
invested it in N. E. stock in his own name. In 
1883 he sold the N. E. stock & misappropriated 
the proceeds. Shortly after the sale of the B. stock 
G. had given an account to his co-trustees showing 
the sale of B. stock & a re-investment in N. E. 
stock & in 1884 he rendered another account in 
which he represented the N. BD. stock as still 
forming part of the trust funds. In 1885 he 
absconded. The co-trustees remembered hardly 
anything about the transaction, but admitted the 
genuineness of their signatures of the deed of 
transfer :—Held: the bank had occasioned the 
loss to the trust estate by allowing the purchase- 
money to come to the hands of G. who had no 
authority to receive it, & whom they had no 
sufficient reason to believing to have authority 
to receive it, & the bank must therefore make 
it good at the suit of the co-trustees, although 
the co-trustees had been negligent in not seeing 
that the N. EB. stock was registered in the joint 
names of the trustees.—MAGNUB v. QUEENSLAND 
NATIONAL BANK (1888), 37 Ch. D. 466; 57 L. J. 
Ch. 413; 58 L. T. 248; 36 W. R. 577; 4T.L. RR. 
248, C. A. 

Annotation :—Refd. Thorne v. Heard, [1894] 1 Ch. 599, 


3519. Loan of roubles—Subsequent fall in rate 
of exchange—Redemption on payment of principal 
& interests in paper roubles—é& costs in English 
money.|—Pltfs., a British bank, obtained from 
defts., a Russian bank, on the security of certain 
bonds, a loan of 750,000 Russian roubles, in June 
1914, when the currency was based on the gold 
rouble. At that time 750,000 Russian roubles 
represented £78,206, but subsequently they became 
almost valueless owing to the issue of paper 
currency uncovered by gold. In an action for 
redemption :—Held: the loan was repayable in 
paper roubles issued by the authority of the 
Russian Govt. & in use at the material date, & 
upon payment of the principal & interest in roubles 
& of the costs in English money pltfs. were entitled 
to redemption.—BriTIsH BANK FOR FOREIGN 
TRADE, Lrp. v. RusstAN COMMERCIAL & IN- 
DUSTRIAL BANK (1921), 38 T. L. R. 65. 

Annotations Aiceka Re Chesterman’s Trusts, Mott v. 
Browning, [1923] 2 Ch. 466. Distd. Anderson v. Equitable 
Life Assce, Soc. of United States (1926), 134 L. T. 557. 
See, generally, MoNEY & MONEY LENDING, 

pp. 164 et seg., ante. 


E. Satisfaction of Registered Charges. 


See Land Registration Act, 1925 (c. 21), ss. 35, 
46, 147; Land Registration Rules, 1925, rr. 151, 
267; Land Ch Act, 1925 (c. 22), ss. 10 (8), 


19 (1) (0); Land Rules, 1925, r. 10. 


of mtges., what the Registry Act makes 
tantamount to a reconveyance is the 
certificate of discharge & the registra- 
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3520. Registered charge of underlease—Deter- 
mination of underlease—Rectification of register.]— 
PANTLIN v. EVANS, [1911] W. N. 80. 


FF. Stamps. 


See Stamp Act, 1891 (c. 39), Sched. I., ‘“‘ Mort- 
Rage etc.,” “ Receipt,” Exemptions (11); see, 
generally, REVENUE. 

3521. Receipt for all money secured—Not charge- 
able as a discharge.|—On an indenture securing 
redeemable debenture stock an instrument was 
indorsed, which was signed by the trustees for 
the debenture-holders, acknowledging that all the 
debenture stock secured by the within written 
indenture & all interest thereon had been redeemed, 
paid off, & satisfied :—Held: this was not a 

discharge ” within the meaning of that term in 
sub-heading 5 of the heading “ Mortgage ”’ in the 
schedule to Stamp Act, 1891 (c. 39), & it was 
therefore not chargeable with ad valorem duty, 
but it was merely a receipt, & being indorsed on a 
duly stamped instrument it was exempt from duty 
under the eleventh exemption to the heading 
‘* Receipt ”’ in the same schedule.—Firtn & Sons, 
Lrp. v. INLAND REVENUE Comrs., [1904] 2 K. B. 
205; 73 L. J. K. B. 682; 91 L. T. 138; 52 W. RB. 
622; 20 T. L. R. 447; 48 Sol. Jo. 460. 


SUB-SECT. 6.—-VESTING ORDER INSTEAD OF 
RECONVEYANCE. 
A. Where Mortgagee an Infant. 

See, now, Trustee Act, 1925 (c. 19), 8. 46. 

3522. Order vesting estate in devisees of equity 
of redemption—Subject to legacies ohatged 
The legal estate being in the infant. heir of a mtgec., 
the ct., on the petition of the devisees of the equity 
of redemption, ordered the estate to vest in them. 
Re ELLERTHVORPE (1854), 2 Kq. Rep. 3146; 18 
Jur. 669. 


rereammm 8 r 





ener 
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3523. Order ves: estate in exeoutors—-To re- 
convey to mortgagor.|—-Mtgee. in fee of real estate 
having died intestate as to the mtged. premises, 
which descended on his death to his infant heir, 
the ct., upon petition by his exors., one of whom 
was a married woman, made, an order under 
Trustee Act, 1850 (c. 60), vesting the legal estate in 
petitioners, to such uses as they should appoint, 
& in default, to the use of petitioners in fee, 
subject to the equity of redemption, in order to 
enable them to reconvey to the mtgor. without 
the necessity of having the deed acknowledged by 
the married woman under Fines & Recoveries Act, 
1833 (c. 74).—-Re POWELL (1857), 4 K. & J. 338 ; 
6W.R. 136; 70 FE. BR. 141. 

3524. Petition for appointment of person to 
convey—Not served on infant.|—A petition under 
Trustee Act, 1850 (c. 60), for the appointment of a 
person to convey in the place of an infant heir of 
deceased mtgee. need not to be served upon the 
infant.—Re W1LLAN (1861), 9 W. lt. 689. 


B. Where Mortgagee a Lunatic or Person of Unsound 
Mind, 
See Lunatics, Vol. XXNXIII., pp. 222, 
Nos. 1311-1821, 1563, 


C. Under Trustee Acta. 
(a) In General. 

See, now, Trustee Act, 1925 (c. 19), ss. 44, 50, 
67 (1), 70, Sched. IT. 

3525. Jurisdiction to make vesting order.]|—The 
ct. has jurisdiction to make a vesting order of the 
legal estate in mtged. lands where a transfer of 
the mtge. debt: has been ordered by the ct., & it 
is doubtful whether the trustees of the debt have 
power to convey the legal estate.—He HUGHES'S 
SETTLEMENT Trusts (1805), 2 Hom. & M. 605 ; 
71 EK. R. 633. 

8526. ——— Successive mortgages by sub-demise 
Assignment of lessee’s interest.|—[oases were 


230, 


an eee meena 





OS ae eas OR me LY ae ea NN TELNAES CRE ED I A ET Te NRCS 


tion of it, not the execution of the 
certificate merely. -fte Music Hau. 
BLock, DUMBLE tv. MCINTOSH (1884), 8 
O. R. 225.—CAN. 

n. .-—-A mtge. of a leasehold 
interest in land is effectually discharged 
& the mtgor.'s estate revested by the 
execution & registration of a certificate 
of discharge in the form prescribed by 
the Registry Act.—ZHe Risk, (1925) 1 
D. L. HK. 537; 560. L. R. 134.—CAN. 


0. Evidence of diacharge.}—Semble : 
the certificate of the registrar of the 
discharge of a mtge., indorsed on the 
mtge. deed, is a sufficient cvidence of a 
reconveyance under the statute, with- 
out showlug the execution of the dis- 
charge itself.—DorE d. CROOKSHANK 1. 
tl tenes (1841), 6 O. 8S. 103.— 





- .}: ~Pltf. purchased at sheriff's 
sale deft.’s interest in certain lands, &, 
on ejectment brought in 1856, deft. 
produced a mtge. executed by one B., 
under whom he had gone {nto posses- 
sion to secure repayment of #28 in 
Oct. 1846. This mtge. had been 
satisfied, as was proved by the mtgee., 
but no discharge had been registered : 
—Held: the jury should have been 
directed to presume a reconveyance, 
& pitf. should recover.—COLLINS v. 
DEMPSEY (1857), 14 U. C. BR. 383.— 
CAN. 

q. ——.]}—Held: from the entry by 
the registrar the certificate, which was 
not produced, must be assumed to 
have been in proper form, & such 
entry had the force of a reconveyance. 
——LEE v. MORROW (1866), 25 U. C. R. 
604.—CAN. 

x. Duty of registrar.}—The registrar 





is bound to register or tile a certificate 
of discharge of a portion of the lands 


contained in a mtge—-He Rivoeut 
(1852), 2 C. |. 477.—CAN. 

t. ~--—.]—Re Rippewn (1907), 1 
Sask. L. R. 245; 7 W. L. RR SOL. 
CAN. 

a Discharge excceuted under 





power of attorney.}--Re LAND TITLits 
AcT, Ite REGISTRATION OF A POWRR 
OF ATTORNAY (Sask.), 11918) 2 W. W. it. 
947.—CAN. 

b. Omission in a, wit. J—The rogis- 
trar having recorded in certificate of 
discharge of mtge. under C. Ss. U. C., 
c. 8Y, upon an affidavit which did not 
state the place of execution, as re- 
quired by the statute :—/eld: though 
he should properly have refused to 
register it, yet being registered, it| was 
effectual as a reconveyance of the legal 
estate to the mtgor.—MAaGRATH  v. 

a. Luss of mortyage deed—FProtection 
on payment & registration of diacharge. | 
~—~MACAULEY t. BOYLE (1875), 25 
Cc. P. 239.—CAN. . 

d. Certificate by survivor of several 
mortgagees. }—The registration of a cer- 
tificate given by the survivor of several 
mtgees., upon payment in money of the 
mtge. debt, effectually discharges the 
mtge. & revests the legal estate.— 
DILKE v. Dovug.48 (1880), 5 A. KR. 63. 
—CAN. 

e. Conveyance of equity on same duy 
as registration of discharge.}-—The equity 
of redemption conveyed by a certain 
deed was subject to a mtge., a dis- 
charge of which was red on 
the same day as the deed :-——Held: the 
deed must assumed to have been 


delivered before it was registered, & 
the discharge of tho mtgo. on registra- 
tion operated as a reconveyance to the 
granteo,—IMPERIAL BANK OF CANADA 
® METOALFE (1886), 11 O<. KR. 467.-~ 
CAN. 

f. Name in affidavit differing from 
that in mortyage.|-—A Uscharge of mtg, 
was algned by ‘ Milsa’’ Switzer, 
whereas the mtge. purporting to bo 
discharged was made to “ Kizabeth ”’ 
Switzer :—Held:) there was no valia 
objection to the discharge, for the 
identity of the person signing was 
established by affidavit to the satis- 
faction of the registrar.-—-fle CLARKK & 
ain (1889), 18 ©. Rh. 270.— 

g. Omiasion in cerlificale.}-—Re BILLs 
& sims, (1985) 6 2. LL. ik. T7263 5: 
O. L. H. 57.—CAN. 

h. Breach of srhiedanicih J requirementa— 
—No intention to mtalead.}--Whoere a 
person eutitled to receive mtge, money 
guve a statutory discharge therefor, 
not in conformity with all the require- 
ments of Registry Act, 1914, but not 
calculated to wmislead :— lleld: 
operate as a valid reconveyance.— He 

oop & ROSENTHAL, [1923] 4 D. L. RR. 
1130; 52 O. L. It. 502.—CAN, 

k. Heoonveyance from date of registra- 
tion of diacharge.}—He Ross & COL- 


PART XIV. SECT. 3, SUB-SECT. 5.—F. 

l. Partial rece ance—Ad valorem 
duty dues not apply.j}—-MUNRKO (M‘Kim- 
MiIz£'’s TRUSTEES) v. INLAND REVENUE 
cor 23 KR. (Ct. of Sess.) 232, 


s] 
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Sect. 8.—By release of security or debt: Sub-sect. 6, 
C. (a), (b) & (c); sub-sect. 7. Sect. 4: Sub- 
sects. 1 & 2, A.] 


granted to A. for certain terms of years. He 
subdemised to C. for the terms, less ten days. 
C. mortgaged to BE. co. for securing money, & 
subdemised for the last-mentioned terms, less one 
day, with a power of sale, & covenanted to assign 
the last day of each term to a purchaser. The 
mtgees., E. co., sold to G., & assigned the mtge. 
terms. then bought of A. the improved 
ground rents, & took an assignment of the leases 
granted to him. C., the mtgor., being abroad, G. 
petitioned under the Trustee Act, 1850 (c. 60), 
that the ct. would declare the last day of each of 
the terms, created by the underlease to him, 
vested in petitioner; but the ct., dismissed the 

etition.— Re PROPERT’S PURCHASE (1853), 22 

. J. Ch. 948 ; sub nom. Re PROBERT’S ESTATE, 1 
W. R. 237, L. JT 
Annotation :—Consad. Re Carpenter (1854), Kay, 418. 

3527. Joint mortgagee out of jurisdiction.] 
—The ct. has no jurisdiction under Trustee Act, 
1850 (c. 60) to appoint a person to convey lands 
in mtge. for the estate therein of a joint mtgee. 
out of the jurisdiction of the ct.—Re OSBORN’s 
MORTGAGE TRUSTS (1871), L. R. 12 Eq. 392; 40 
L. J. Ch. 7063; 25 1.. T. 151. 

Annotation :—Refd. Ite Barber’s Mortgage Trusts (1888), 

58 L. T. 303. 

3528. Mortgagees also trustees.|— 
One of three joint mtgees., who were trustees, 
went abroad, & in his absence the mtge. was paid 
off, & by a deed, to which he, with the other 
trustees, was named a party, but which he never 
executed, the debt & security, except the legal 
estate outstanding in him, were vested in the 
transferee of the mtge. Afterwards a new trustec 
was by deed appointed a trustee in his place :— 
Held: the neglect or refusal of the old trustee to 
convey the outstanding legal estate brought the 
case within the Trustee Acts, & the ct. had juris- 
diction under those Acts to vest in the transferee 
the outstanding Jegal estate.—Re WaALKER’S 
MORTGAGE Trusts (1876), 3 Ch. D. 209. 

8529. Appointment of person to convey—Refusal 
of mortgagee to reconvey.]— Where a mtgee. 
refuses, upon the payment off of the mtge. debt, 
to reconvey the mtged. property, the ct. may 
appoint a master to execute the reconveyance on 
on a lanai v. FIELDSEND (1911), 55 Sol. 

oO. : 
Mortgagee an infant.|—See Sub-sect. 6, A., ante. 











(0) Where Heir-at-Law out of Jurisdiction or cannot 
be found. 
i now, Trustee Act, 1925 (c. 19), ss. 44, 50, 





3530. Jurisdiction to make vesting order.] 
The ct., under 1 Will. 4, c. 60, s. 8, has jurisdiction 
to appoint a person to reconvey mtged. premises, 
in the place of the heir of the mtgee., it not being 
known who is such heir.—Re WILLIAMS, Ez p. 
Birp (1840), 9 Sim. 642; 9 L. J. Ch. 353; 4 Jur. 
912; 59K. R. 506. 

3581. -]|—Vesting order made in the exors. 
of deceased mtgee. in fee, whose heir-at-law was 
residing out of the jurisdiction.— Re Lrea’s Trust 
(1858), 6 W. R. 482. 

8532. -]—Mtgee. in fee died intestate as to 
his real estate, & his heir was not known. The ct. 
has no authority under 1 Will. 4, c. 60, s. 8, to 
appoint a person to reconvey the estate to the 
party entitled to the equity of redemption on his 
payment of the mtge. money to the exor. of the 








MorRTGAGE. 


mtgee.—Re GODDARD (1832), 1 My. & K. 25; 2 

L. J. Ch. 16; 39 E. R. 590. 

Annotations :—Refd. Re Newman (1834), 4 L. J. Ch. 124; 
ie Desscen (1835), 3 My. & K.508; £2z p. Payne (1838), 


35338. ———.]—In consideration of money lent, 
real estate was conveyed to the lender, his heirs & 
assigns, upon trust, in case the principal money 
& interest should be repaid by a given day, for 
the borrower, his heirs or assigns; but, in case 
default should be made, then upon trusts for sale ; 
& the trusts of the purchase-money were declared 
to be for | age bacncons of the principal money, interest 
& costs, &, subject thereto for the borrower, ‘‘ his 
exors., administrators or assigns.’’ Default having 
been made :—Held: the trust of the surplus being 
for the borrower, ‘‘ his exors., administrators or 
assigns,’’ & not for him, ‘his heirs or assigns,’’ 
the deed operated to convert the property as 
between his real & personal representatives. It 
was, therefore, more than ‘‘ merely a security for 
money ’’—more, that is, than a ‘‘mtge,”’ as 
defined by Trustee Act, 1850 (c. 60), s. 2, it was a 
deed of ‘‘ trust ’’ within the meaning of sect. 15 of 
the Act; & the lender having died intestate, & it 
being impossible to find his heir, the ct. had power 
to make a vesting order under that sect.—Re 
UNDERWOOD (1857), 3 K. & J. 745; 30 L. T. O.S. 
90; 5W.R. 866; 69 EB. R. 1310. 

Annotations :—Folld. Re Keeler’s Mortgage Trust (1862), 1 


New Rep. 44. Refd. Re Grange, Chadwick v. Grange, 
[1907] 1 Ch. 313. 


8534. Mortgagee in possession before death.] 
—-The ct. may, under the Trustee Act, 1850 (c. 60), 
s. 9, make an order vesting in the exors. of a 
deceased mtgee. in fee, who has died intestate as 
to trust estate, the legal estate outstanding in the 
heir-at-law out of the jurisdiction of the ct., though 
the mtgee. had before her death been in the receipt 
of the rents & profits of the mtged. property.— 
eee MORTGAGE TRusT (1856), 4 W. R. 





(c) Where No Heir-at-Law or Personal 
Representative. 


See, now, Trustee Act, 1925 (c. 19), ss. 44, 50, 70. 

3535. Jurisdiction to make vesting order.|— 
Although 1 & 2 Vict. c. 69, s. 3, provides that 
11.Geo. 4, & 1 Will. 4, c. 60, & 4 & 5 Will. 4, c. 23, 
Shall not be construed to extend to any case of 
& person dying seised of any land by way of mtge., 
other than such as are in that Act expressly pro- 
vided for, yet that sect. does not repeal any part 
of the two other Acts; &, therefore, the cases of 
a mtgee. dying, leaving an infant heir, or where it 
is uncertain whether he left an heir, are not 
affected by the first-mentioned Act.—Re WILSON’sS 
Estate, He GATHORNE (1838), 8 Sim. 392; 8 L. J. 
Ch. 46; 59 E. R. 156; sub nom. Re GAYTHORNE, 
8 L. J. Ch. 45. 
Annanes :—Distd. Re Williams, Zz p. Bird (1840), 9 Sim. 


3536. 





.|—M., mtgee. in fee, after directing 


payment of debts, etc., devised all her real & 
personal estate to B. upon certain trusts. M. was 
illegitimate, & had died without issue. The ct. 


made an order, vesting the legal estate in the 
mtged. premises in a purchaser, the money having 
been paid off.—Re MINCHIN’s ESTATE (1854), 2 
W. R. 179. 

3537. ——-.|—-Mtgee., having a power of sale 
upon non-payinent of the money, with a trust to 
hand over the residue to the mtgor., entered into 
possession, & subsequently died, giving his general 
estate to his exor., but leaving no heir-at-law. The 
ct. made a vesting order under Trustee Act, 1850 
(c. 60), s. 15.—. KEELER’S MORTGAGE TRUST 


Part XIV.—Discuarce or MortcaceEs. 


(1862), 1 New Rep. 44; 82 L. J. Ch. ; 
N. 8.95; 11 W. R. 62. ee eae: 

3538. ——- Mortgagee trustee of mortgage debt.) 
—Mtgee., who was trustee of the mtge. debt, 
devised & bequeathed his residuary, real, & 
personal estate to his wife, without referring to his 
trust estate. The mtge. was transferred by the 
extrix. of the original mtgee., & reconveyed by 
the transferee to the mtgors. on payment of the 
mtge. debt. On a sale by the mtgors. the pur- 
chasers took the exception that the extrix. had no 
legal estate, but that at the first mtgee.’s death 
the legal estate passed to his heir-at-law. The 
mtgors. presented a petition for a vesting order :— 
Held: the legal estate did not pass under the will, 
& vesting order granted.—Re SmiTu’s ESTATE 
(1876), 4 Ch. D. 70; 85 L. T. 890; 25 W. R. 294. 

3589. Uncertainty as to personal representa~- 
tive—Will disputed.]—Mtgee. of freehold land died, 
having made a will by which he appointed exors. 
The validity of the will was disputed by testator’s 
widow, & an action to establish the will had been 
commenced in the Probate Div., but had not yet 
been tried. The mtge. debt had been paid :— 
Held: it was, within Trustee Act, 1893 (c. 53), 
8. 29 (e), uncertain who was the personal representa 
tive of deceased mtgee., & the ct. had jurisdiction 
to make an order vesting the mtged. land in the 
mtgor.—e Cook’s MORTGAGE, (1895] 1 Ch. 700; 
64 L. J. Ch. 624; 72 L. T. 388; 43 W. R. 461; 
39 Sol. Jo. 331; 13 R. 391. : 





SUB-SECT. 7.—CosTs OF RECONVEYANCE. 
See Part XVIITI., post. 


Sect. 4.—BY MERGER. 
SuB-SECT. 1.—MERGER AT LAw. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 185. 

8540. General rule.j—In all cases where the 
freehold comes to the term, there the term is 
extinguished, & therefore if a man mortgage his 
reversion to the lessee for years & after perform 
the condition, yet the lease for years is utterly 
extinguished (PERYAM, J.).—-MOUNSON & WEsT's 
CASE (1588), Gouldsb. 92; 1 Leon. 132; 75 E. R. 
1017. 

3541. .]—A mtge. term was created in 1720, 
for one thousand years. The exors. of the mtgee. 
took an assignment of another mtge. term on 
same premises, created in 1725, for five hundred 
years, & assigned both the terms to the trustees 
of a lady who was entitled to them, under E.’s 
will :—Held: the term for one thousand years 
was merged in the reversionary term for five 
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hundred years.—STEPHENS v. BRIDGES (1821), 6 
Madd. 66; 56 E. R. 1015. 


SUB-SECT. 2.—MERGER IN EQUITY. 
A. In General. 


See, generally, EQuiTy, Vol. XX., pp. 508 et seq. 3 
Law of Property Act, 1925 (c. 20), 8. 185. 

3542. General rule.]—A. devises certain premises, 
subject to a mtge. of £3,500, to his three daughters, 
to be divided equally ; one dies ; mtgee. bequeaths 
to the two survivors all the money due on the 
mtge. & the interest, so that it does not altogether 
exceed £4,000, & if it does not amount to £4,000, 
then to be made up; the other daughter dies 
leaving all her real & personal estate to the third : 
—Held: the charge was merged in the inheritance. 
ar ae GIBSON (1762), 2 Eden, 115; 28 B. R. 





-.}—Hoop v. PHILLIPS, No. 3622, poet. 
.|—A., on her father’s death, became 
seised of real estates as his heir, & entitled under 
his marriage settlement to a sum which the trustees 
of the settlement had lent him on mtge. of the 
estates. Testatrix, by a deed executed shortly 
before her will, charged the estates & the sum 
secured on them with an annuity, & otherwise 
showed that she intended the mtge. to be kept on 
foot, for the purpose, at least, of securing the 
annuity. By her will she devised the estates, 
after the payment of her own debts, & after her 
father’s affairs should have been settled, to B., & 
died intestate as to her residuary personal estate : 
—Held: as against her next of kin, the incum- 
brance created on the estate, by her father, must 
be considered to have merged in it.—SWABEY v, 
SwABEY (1846), 15 Sim. 106; 60 HK. RR. 557. 


Annotation :—Refd, Ite French-Brewster's Sottlementa, 
Walters ». Fronch-Brewster, [1904] 1 Ch. 713. 








3545. -]—SWINFEN v, SWINFEN (No. 3), No. 
3620, post. 

3546. ——~ -.]-—-TYRWHITT v. TYRWHITT, No. 3617, 
post. 

8547, —--- Estate subject to executory devise.|— 


If a tenant of an estate, subject to an executory 
devise, pays off a charge upon the estate, & the 
executory devise afterwards takes effect, his exors. 
will be entitled to be repaid the amount of the 
charge.— DRINKWATER v. COMBE (1825), 2 Sim, & 
St.340; 3L. J.0.8S. Ch. 178; 57 EB. R. 376. 
Annotations :-—Consd. Asticy v. Milles (1827), 1 Sim. 298. 

Apld. Re Prido, Shackell ». Colnett, (1891] 2 Ch. 136, 

Refd. Cole v. stutoly (1842), 6 Jur. 314. 

3548. -—-- Title in dispute.]|—Where o person 
who claims to be owner of an equity of redemption, 
but whose title to a share of the property is dis- 
puted in a pending action pays off the mtge. & 
takes a reconveyance, the ct. will presume an 





3542 Vv. 





PART XIV. SECT. 4, SUB-SECT. 1. 


. Whether applicable to land—Mort- 
aged under Land Tranafer Act.}—The 
fogal doctrine of merger does not apply 
to land beld under Land Transfer Act. 
—BEVAN v. DOBSON (1906), 26 N. Z. 
L. R. 69.—N.Z. 


PART XIV. SECT. 4, SUB-SECT. 2.—A. 
yee Gino UL GR 31 CAN. 
(sayy ii SET nny 
ot OR OAN. 


1133; 
3542 vi. 





t hed, 
tion of the 


—=——.] 


3642 iv. ‘ AMES v. SMYTH 
(Man.), (1918) 3 W. W. R. 318.—CAN. 


_}—-In the absence of 
express statutory declaration, 
question whether or not there is a 
merger is a question uf intention, 
—ETHIER v. NOLLK, 
s {1924 

21 


express or ee 
[1924) 2D. L. R.322 
18 Sask. L. R. 
-}+~—Whether a mtge., 
paid off, has been kept alive or ox- 

ed, depends upon 
MOHANT Bawan Dass (1883), I. L. RB. 
9 Cale. 961; 13C.L. R. 221; L. R. 10 


Ind. App. 62.—IND 
8542 vii. ———.}—— GANGADHARA  ?. 
ee (1884), I. L. R. 8 Mad. 246.-— 


3842 viii. ———-.] — Where property 
subject to two mtges. is sold the 


urchaser who undertook to pay off 

oth the intgwes. with the pure 
money, discharges the prior mtge. only 
he cannot, as against the subsequen 
mtgee. claim to stand in the shoes of 
the prior mtgce. His might to use 
the prior mtge. as a shield is based on a 
presumed intention to keep alive the 
prior mtge. for his own benefit & such 
presumption is rebutted when he 
undertakes to discharge both the mtges. 
—GOVINDASAMI TEVAN 0. DORASAMI 
Ht (1910), I. L. R. 34 Mad. 119.— 


the 


24)1W.W. Kt. 
3.---CAN. 


the iuten- 


8542 ix. ———.]}-—- He Luoyp's Es- 
TATE, HILL, PETITIONER, [1903] 1 
I. R. 144.— IR. 


Pam eae 


: MCLEAN v. KLDER 
N.Z. 


3642 x .}— 
(1888), 7 N,. Z. L. R. 48.— 
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Sect. 4.—By merger: Sub-sect. 2, A., B. & C.) 
intention to keep the mtge. alive against the share 
in dispute. 

In 1813 hereditaments were mortgaged by A., 
& in 1850 the then owner devised them, subject to 
the mtge., to his six children including P. & S. 
P. acquired three of the six shares, & in 1859, S. 
conveyed her share to P. In 1862, S. commenced 
a suit to set aside her conveyance. When the 
suit was pending, a deed was executed, which 
was on the face of it a reconveyance to P., in 
consideration of his paying off the balance due on 
the mtge.; of five-sixths of the mtged. property 
& a transfer of the mtge. so far as it affected the 
sixth part, which he had not attempted to pur- 
chase. A decree was afterwards obtained in the 
suit setting aside the conveyance of the share of 
S.:—Held: the mtge. was kept alive as against 
the share of S.—Re PRIDE, SHACKELL v. COLNETT, 
[1891] 2 Ch. 135; 61 L. J. Ch. 9; 64 L. T. 768; 
39 W. K. 471. 

; Owner paying off prior charge only.|—See 
Sub-sect. 3, puat. 

49. ——— Exceptions to rule—-Charge & estate 
not in same interest.|—-THORNE v. NEWMAN (1672), 
He ). 71; Cas. temp. Finch, 38; 21 BH. RK. 
Annotations :—Refd. Albemarle v. Bath (1693), 2 Freem. Ch. 

193; Chambers v. Kingham (1878), 10 Ch. D. 743. 

3550. -]—Where a charge upon land 
shall not be extinguished by its coming to the same 
person that is entitled to the land, by reason that 
the party has not the same interest in the land as 
he had in the charge upon it; when he has not 
the same interest in both, there shall be no extin- 
guishment upon this account.—PRICcE v. SEYS 
(1740), Barn. Ch. 117; 27 E. R. 578; sub nom. 
Srys v. PRicE, 9 Mod. Rep. 217, L. C. 

5 -}|—Pltf.’s counsel has said that 
the property was in mtge.; & that the payment 
off of the mtge. debt & the reconveyance of the 
mtged. property only operated as a release of the 
property from the charge. That might be true 
in @ case where the mtge. covered only the same 
property which the devise of the equity of redemp- 
tion has vested in the Daal who takes the convey- 
ance; but where the mtgee. conveys a legal 
estate or an equitable estate in property, the 
equity of redemption in which is not vested in the 
person who takes the conveyance, the person who 
so takes the conveyance has a right larger than he 
would have had under a mere release (Fry, L.J.). 
—Taws v. KNowues, [1891] 2 Q. B. 564; 60 
L. J. Q. B. 641; 65 L. T. 124; 569. P. 68; 39 
W. R. 675, C. A. 

















B. Mortgagor Discharging Prior Charge. 


3552. General rule.]|—A first mtgee. is primd 
facie entitled to a judgment in a foreclosure action 
limiting only one period for redemption, both as 
against subsequent incumbrancers & the mtgor., 
& where there are conflicting claims as to priority 
between co-defts. the practice, as settled by 
Bartlett v. Rees, No. 3122, ante, is to grant only 
one period for redemption. Where, however, 
defts. have put in a defence or appeared at the 
bar, & have proved or offered to prove their 
incumbrances, & there is no question of priority 
between them, the ct. will at the request of the 
asa incumbrancers, but not at the request of 

he mtgor., limit successive periods for redemption. 
A mtgor. has no right in himself to more than one 
period of six months to redeem. In a foreclosure 
action by the transferee of the first m .» the 
statement of claim alleged that defts. other than 


MORTGAGE. 


the mtgor. claimed to have some charge upon the - 

mtged. premises subsequent to pltf.’s charge. 

None of defts., including the mtgor., put in a 

defence or appeared at the bar :—Held: pltf. was 

entitled to a foreclosure judgment on the pleadings, 

pr il one period for redemption as against all 
efts. 

A mtgor. redeeming cannot stand in the mtgee.’s 
place against other incumbrancers (CHITTY, J.).— 
PLATT v. MENDEL (1884), 27 Ch. D. 246; 51 L. T. 
424; 82 W. R. 918; sub nom. PLaTr v. MENDEL, 
GURNEY v, CANTERBURY (VISCOUNTESS), 54 L. J. 
Ch. 1145. 

Bene aion :—Refd. Tufdnell ». Nicholls (1887), 56 L. T. 

04. 


3558. Application of rule—To- incumbrancers 
ranking pari passu.|—The principle established by 
Otter v. Vaux (Eord), No. 3554, post, a mtgor. who 
pays off an incumbrance created by himself cannot 
set it up against a subsequent incumbrancer or 
creditor, applies equally to a case where an 
existing incumbrancer or creditor ranks pari passu 
with the incumbrancer paid off.—Re TAskER (W.) 
& Sons, Lrp., Hoare v. TASKER (W.) & SONS, 
Lrp., [1905] 2 Ch. 587; 74 L. J. Ch. 643; 93 
L. T. 195; 54 W. R. 653; 21 T. L. R. 736; 49 
Sol. Jo. 700; 12 Mans. 302, C. A. 

Annotations :—Refd. Manks v. Whiteley, [1912] 1 Ch. 735. 
Mentd. Re Perth Electric Tramways, Lyons v. ‘Tramways 
Syndicate & Perth Electric Tramways, [1906] 2 Ch. 216 ; 
Re Russian Petroleum & Liquid Fuel Co., London Invest- 
ment Trust v. Russian Petroleum & Liquid Fuel Co., 
[1907] 2 Ch. 540. 

3554. Mortgagor purchasing on sale by first 
mortgagee—Estate not freed from second mortgage. ] 
—Mtgor. having made two successive mtges. of his 
estate to different persons purchased the estate 
from the first mtgee. selling under a power of sale 
contained in his mtge.; the purchase-money was 
not sufficient to pay off the first mtge. :—Held : the 
mtgor. could not by this purchase defeat the title 
of the second mtgee.—OTTER v. Vaux (LORD) 
(1856), 6 De G. M. & G. 6388; 26 L. J. Ch. 128 ; 
29L. T. 0.8.59; 3 Jur. N.S. 169; 5 W. BR. 188 ; 
43 H.R. 1381, L. C. 


Annotations :—Consd. Re Tasker, Hoare v. Tasker, [1905] 2 Ch. 
587 ; Whiteley v. Delaney, [1914] A. C. 132. Refd. Hevan 
v. Habgood (1860), 1 John. & H. 222; Adams v. Angell 

1877), 5 Ch. D. 634; Grierson v. National Provincial 
ank of England, [1913] 2 Ch. 18. 


C. Purchaser of Equity of Redemption Discharging 
Morigage. 

3555. Whether intention to keep charge alive 
presumed—Notice of subsequent incumbrance.|— 
Purchaser having employed the vendor’s agent 
who had notice of an incumbrance, charged with 
notice, notwithstanding the purchase was made 
under the sanction of the ct., & an infant was 
interested in it. Purchaser of an equity of 
redemption cannot set up a prior mtge. of his own, 
or which he has got in, against subsequent incum- 
brances of which he had notice.—TOULMIN v. 
STEERE (1817), 3 Mer. 210; 36 E. R. 81. 
Annotations :—Distd. Squire v. Ford (1851), 9 Hare, 47; 

Otter v. Vaux (1856), 6 De G. M. & G. 638. Consd. 

Anderson v. Pignet (1872), 8 Ch. App. 180. “Distd. Adams 


v. Angell (1877), 5 Ch. D. 634. Consd, Gokuidoss Gopal- 
doas v. Rambux Seochand haere R. 11 Ind. App. 126. 


tates Purchase Co. v. ‘ 
ned. Whiteley v. Delaney, [1914] A. C. 132. Refd. 
Clarendon v. Barham (1842), ~. & CG Ch. 
Allen v. Wedgwood (1845), 4 L. T. O. S. 40 
, 1 De G. M. & G. 340; Wilkins v. Sibley 
(1863), 4 Giff. 442; Hayden v. Kirkpatrick (1865), 34 
Beav. 645; Stevens ». Mid-Hants Ry., London Financial 
Assocn. v. Stevens (1873), 8 Ch. App. 1064; Crosbie-Hill 
v. Sayer, {1908} 1 Ch. 866. Mientd. Vane v. Vane (1872), 8 
oo pp. $88, n.; Russel] vo. Watta (1885), 10 App. Cas. 


Part XIV.—Discparare or MorrcacEs. 


3556, ——.]—-S : 
BEET. J—-SQUIRE v. Forp, No. 3562, post. 





the vendor 


of the equity of redemption, so as to keep 
mtge, on foot.—CooPER 
John. 679; 70 EB. R. 692. 

8658. ——-.]|—-THORNE v. CANN, No. 3612, post. 


3559. ——-.]|—-LIquIDATION EsTATES PURCHASE 


Co. v. WILLOUGHBY, No. 3613, post. 








3560. -]—Re GIBBON, MoorE v. GIBBON, 
No. 3604, post. 
$561. -]—Freehold property situated in 


Yorkshire was mortgaged by O. to A. to secure 
£300. Shortly after O. gave a second mtge. to 
pltf. M. Both mtges. were duly registered under 
the Yorkshire Registries Acts. O., being pressed 
by A. for payment, offered to sell the property to 
his daughter L. for £450, who accepted the offer 
conditionally on her being able to find some onc to 
provide £300 to pay off A. She consulted W., a 
solr. & told him she had agreed to purchase the 
property & wanted some one to provide the £300 
to A., & instructed him to carry through the 
transaction. W. mentioned the matter to I*., who 
agreed to advance £300 on a first mtge. of the 
property, & W., having received the money from 
F., paid off A. & obtained from him the title deeds 
on F.’s behalf. W. acted for all parties except A. 
Nonc of the parties except O. had any knowledge 
of the mtge. to M., & he did not disclose it. W. 
prepared three deeds by which (a) A. reconveyed 
the property to O., (b) O. conveyed the property 
to L., & (c) L. mortgaged the property to F. The 
deeds were executed three weeks after A. was paid 
off & the first two bore same date, & the third was 
dated a day after. M. brought an action against 
F., L., & O., claiming a declaration that on the 
execution of the reconveyance by A. his mtge. 
became a first charge on the property, & he was 
entitled to priority over F.—Held: the intention 
of the parties was that F. should have a first mtge. 
on the property, but, owing to a common mistake 
caused by O. concealing the mtge. to M., the deeds 
did not carry out the true bargain between the 
parties, & they could have been rectified on the 
application of F. & L.; by the payment. of the 
£300 to A. & obtaining possession of the title deeds, 
F. became equitable transferee of A.’s first mtge., 
& the charge to M. ranked after that to F. 

It is now quite plain that a purchase from a 
mtgor. & the first mtgee. can always, if he chooses, 
keep the first mtge. alive & so protect himself 
ainst subsequent incumbrances, whether he 
had notice of them or not (LORD HALDANE, C.).— 
WHITELEY v. DELANEY, [1914] A. C. 182; 88 
L. J. Ch. 349; 110 L. T. 434; 58 Sol. Jo. 218, 
H. L.; revag. S. C. sub nom. MANKS v. WHITELEY, 
{1912} 1 Ch. 735, C. A. 


re oh eee 
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85561. Whether intention to keep 
charge alive presumed.}—Where two 
mtges. had been created on a leasehold 
interest in rectory lands, the equity of 
redemption in which was afterwards 
sold at sheriff’s eale under common 
law process, & the purchaser paid off 
the prior mortgage :—Held: the pur- 
chaser, und to protect the 
mtgor. both the incum brances, 
we go eo libert he Heap de ae oe 

or mtge. as aga n » 
MCDONALD ©. REYNOLDS (1868), 14 
Gr. 691.—CAN. 


the first mtge. t 
second mtg. :— 


justice, 


ment. 


: -]|—Where a mtgor. contracts to sell 
the fee simple of the mtged. estate free from incum- 
brances, the purchaser, with the concurrence of 
the mtgee. is entitled on procuring a discharge of 
from all liability in respect of the 
mtged. debt & bearing any extra expense 
occasioned by his demand, to require a conveyance 
the 
v. CARTWRIGHT (1860), 


~}—The purchaser of an 
equity of redemption 
immovable berty situated in the 
Hyderabad Asuign Districts, paid off 

fee with notice of a 


assumed, according 


uity, 
there aiipldcabie, to have intended to 
keep the first mtge. alive, & therefore 
he was entitled to stand in the place of 
the first mtgec. & to retain possession 
against the second mtgee. until repay- 
—GOKULDOSS GOPALDOSS ©. Ram- 
BUX SEOCHAND (1884), L. R. 11 Ind. 
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3562. Who is a purchaser—Trustees for oredi- 
tors.|—By a deed conveying the real & personal 
estate of a debtor to trustees for the benefit of his 
creditors, the creditors executing the deed cove- 
nanted that it should operate & enure, & might be 
pleaded in bar, as a good & effectual release & 
discharge of all & all manner of actions, suits, 
bills, bonds, writings, obligations, debts, duties, 
judgments, extents, executions, claims, & demands, 
both at law & in equity, which they or any of them 
had or might have against the debtor or his estate 
or effects, for or by reason of all or any of the debts 
or engagements to them respectively due or owing 
by him; such covenant not to destroy any mtge., 
pledge, lien, or other specific security which any 
creditor possessed :—Held: (1) upon the construc- 
tion of the entire deed, such general words had not 
the effect of releasing a judgment previously obtained 
by one of the creditors who executed the deed, 
so as to affect the priority of the creditor as 
between himself & a judgment creditor who was 
not a party to the deed, or so as to preclude the 
judgment creditor who executed the deed from 
enforcing the right which the judgment gave him 
as against the estate veated in the trustees. 

A judgment creditor who had executed a deed, 
whereby the real & personal estate of the debtor 
were conveyed to trustees for the benefit of such 
of his creditors as should execute the deed, assigned 
his judgment to such trustees :—Held: (2) the 
trustees could not be considered as owners of the 
trust estate, so that the assignment by the 
judgment creditor would have the effect of merging 
the judgment; (3) the judgment creditor having 
assigned his judgment to the trustees of a creditors’ 
deed, in trust for the benefit of the creditors who 
had executed the deed, of whom he was himself 
one, was entitled to sue on behalf of himself & all 
such other creditors, for the establishment of their 
rights in respect of the trust estate & the execution 
of the trusts. 

(4) It would be going a monstrous length, to say, 
that the trustees for creditors under the original 
deed of Dec. 27, 1848, are to be considered as 
owners of the estate, to bring them within the 
principle of the case of Toulmin v. Steere, No. 8555, 
ante (TURNER, V.-C.). 

(5) There is no doubt whatever, that the pur- 
chaser of an equity of redemption cannot set up 
against a second incumbrancer a mtge. which he 
has got in (TURNER, V.-C.).-—SQUIRE v. FORD 
(1851), 9 Hare, 47; 20L. J. Ch. 308; 17L. T. 0.8. 
119; 15 Jur. 619; 68 KE. H. 408. 


Annotations :—Generally, Refd. Adams v. Angell (1877), & 
TR ne Mentd. lessard v. Mugnicr (1865), 18 O.. B. 





3563. Trustee in bankruptcy.|—-Where on 
the ay or liquidation of a mtgor. a first mtgee. 
elects give up his sccurity altogether, & prove 
for the whole of his mtge. debt, the security so | 
given up does not merge in the equity of redemp- 
tion for the benefit of a second mtgee., but is 
available in the hands of the trustee in the bkpcy. 


App. 126.— IND. 


3586 fli. -}—It is now settled 
law that where in Indla there. are 
sevoral mtges. on a property, the owner 
of the property subject to the mtges. 
may, if he pays off an earlier charec, 
treat himself as buying it & stand in 
the same position as his vendor, or, to 

ut it in another way, he may noe the 
noumbrance alive for hia benefit & 
thus come in before a later mtgec.— 
MALIREDDI AYYAREDDI v. GOPALA- 

NAYY¥YA (1923), L. R. 81 Ind. 


KRISH 
App. 140.—IND 


n reference to 





: he must be 
to the 
good conscience 
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Sect. 4.—By merger: Sub-sect. 2, C., D. & E.) 


or liquidation for the benefit of the general 
creditors.—CRACKNALL v. JANSON (1877), 6 Ch. D. 
cont 46 L. J. Ch. 652; 37 L. T. 118; 25 W. R. 
Annotation :—Mentd. Re Cross, Ex p. Payne (1879), 11 Ch. D. 


Person not pone Mable discharging mort- 
gage.|—See Sub-sect. 2, D., post. ' 


D. Person Not Personally Liable Discharging 
Mortgage. 


3564. By stranger—New mortgage taken.|— 
A deed was executed by a legal mtgee. of 
leaseholds, the exor. of the mtgor., & a new 
mtgee., whereby in consideration of the pay- 
ment by the new mtgee. of the old mtge. debt, 
the discharge of which the old mtgee. thereby 
acknowledged, & in consideration of a further 
advance to the exor. of the mtgor. by the new 
mtgee., the old mtgee. & the exor. assigned the 
mtged. premises to the new mtgee., with a new 
covenant by the exor. of the mtgor. for payment 
of the aggregate sum, & a new proviso for redemp- 
tion. The deed contained no assignment of the 
old mtge. debt, but,the operative words extended in 
the usual way to all the right & title of the old 
mtgee. in the premises :—Held: the old mtge. was 
not extinguished as far as regarded priority over a 
subsequent incumbrance.—PHILLIPS v. GUTTE- 
ree (1859), 4 De G. & J. 581; 45 EB. R. 206, 
Annotations :—Consd. Liquidation Estates Purchase Co. v. 

Willoughby, [1896] 1 Ch. 726. Refd. Lipscomb v. Lips- 

comb (1868), 38 L. J. Ch. 90; Crosbie-Hill v. Sayer, 

{1908 1 Ch. 866; Manks v. Whiteley, [1912] 1 Ch. 735. 

entd. Foster v. Harvey (1863), 2 New Rep. 443; He 

Boden, Boden v. Boden, {1907] 1 Ch. 132. 

_ 8565. -|—Trustees of an equity of redemp- 
tion were called upon by the mtgee. to pay off part 
of the mtge. debt. They, with the consent of the 
beneficiaries, borrowed £600 from third parties, 
who were trustees of another fund, & paid off the 
mtge. to that extent. The beneficiaries subse- 
quently obtained an assignment of the equity of 
redemption, & the lenders now claimed against 
them a charge on the property for £600 & interest, 
& a declaration that the mtge. was kept alive in 
their favour to that extent. Interest had been 
paid to the lenders continuously since the advance : 
—Held: if the trustees of the equity of redemption 
had paid the £600 themselves, they would have 
been entitled to have the mtge. kept on foot for 
their benefit, & the lenders, who had paid it at 
their request, had a right to stand in their shoes.— 
ae v. BonD (1889), 60 L. T. 583; 87 W. R. 
Annotations :—Consd. Butler v. Rice, [1910] 2 Ch. 277. 

Refd. Chetwynd »v. Allen, [1899] 1 Ch. 363. 

3566. -] —~ The statutory receipt given by a 
building society under Building Societies Act, 
1874 (c. 42), 8. 42, on payment off of a legal mtge. 
vests the legal estate in the person having the best 
right to call for a conveyance thereof. <A third 
party who pays off a legal mtge. at the request of 
the mtgor. has primd facie a better right than the 
mtgor. to call for a conveyance, & becomes, in 
default of evidence of intention to the contrary, 
entitled in equity to stand in the shoes of the mtgee. 
The mere fact that as part of the same transaction 
the mtgor. executes in favour of the third party 
& memorandum of equitable charge containing an 
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agreement to give a legal mtge. when called upon 
does not abrogate this primd facie right. 

In 1902 D. mortgaged freeholds to a building 
society. In June, 1905, D.’s bankers, at his 
request, paid off the mtge. The building society 
delivered the title deeds other than the mtge. deed 
to the bank, & D. executed in favour of the bank 
& memorandum of equitable charge containing an 
agreement to execute a legal mtge. when called 
upon. Shortly afterwards the building society 
handed the mtge. deed to the bank, indorsed with 
the receipt authorised by Building Societies Act, 
1874 (c. 42), 58.42. The receipt was dated the day 
of payment off, though in fact executed afterwards. 
In Nov. 1905, by means of forged title deeds, D. 
obtained an advance from defts.’ predecessor in 
title, & executed what purported to be a legal mtge. 
of the property to him. In 1906, pltfs. paid off 
the moneys owing to the bank. D. executed a 
mtge. of the property to them, & the bank handed 
them the title deeds, but did not convey the legal 
estate to them. Plitfs. were in ignorance of the 
transaction with defts.’ predecessor, & he was 
ignorant of the bank’s claim when he advanced his 
money to D.:—Held: (1) the statutory receipt 
operated to vest the legal estate in the bank & 
(2) the bank’s mtge. was still alive for the purpose 
of giving pltfs., as having the best right to call for 
the legal estate, priority over the incumbrance 
vested in defts.—CROSBIE-HILL v. SAYER, [1908] 
1 Ch. 866; 77 L. J. Ch. 466; 99 L. T. 267; 24 
T.L. R. 442. 

Aracas :—Generally, Refd. Manks v. Whiteley, [1912] 1 

3567. Request by mortgagor immaterial.]|— 
If a stranger pays off a mtge. on an estate there is 
a@ presumption that he intends to keep the mtge. 
alive for his own benefit. The facts that the owner 
of the property, the mtgor. has not requested the 
stranger to make the payment, that the stranger 
intended to take a legal mtge. instead of an equit- 
able charge, & that the stranger’s mtge. was to be 
on only a part of the original mtged. property, are 
not material.—BUTLER v. Rick, [1910] 2 Ch. 277 ; 
79 L. J. Ch. 652; 103 L. T. 94. 

3568. By son expecting devise of absolute in- 
terest—Rebuttal of presumption by other dealings. | 
—A son paid off a mtge. upon an estate belonging 
to his father, the son being at the time expectant 
devisee of the absolute interest in the estate, 
though afterwards, by an alteration in his father’s 
will, he became only tenant for life of the estate :— 
Held: from the dealings between the parties an 

ement was to be inferred that the son paid 
off the mtge. debt in settlement of pecuniary 
transactions between himself & his father, & 
consequently the behest that the son paid 
it off for his own benefit was rebutted, & he was 
not entitled to any lien upon the estate for what 
he so paid off.—Crow v. PETTINGELL (1869), 
20 L. T. 342; 17 W. R. 562, L. JJ. 

3569. By trustee in bankruptcy.|—-A trustee in 
bkpcy. does not by purchasing from the first mtgee. 
of the bkpt. extinguish the first mtge., & make the 
second mtgee. the first incumbrancer on the 
estate. But such a purchase does not extinguish 
the right of the second mtgee. to redeem.—BELL 
v. SUNDERLAND BUILDING Society (1883), 24 
Ch. D. 618; 53 L. J. Ch. 509; 49 L. T. 555. 
Anes :—Refd. Ledbrook v. Passman (1888), 57 L. J. 

8570. By puisne incumbrancer—Necessity to 
keep first mortgage alive.|—A. contracted for the 
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purchase of certain lands, which were subject to a 
lirst mtge. to M., & to a second mtge. to P 3; one 
of the terms of the agreement being, that out of 
the purchase-money A. should retain in his hands 
the sum of £5,010 in order to pay off these incum- 
brances; & by indentures of lease & release, 
reciting the mtges., the estate was conveyed to him. 
rwards M., in consideration of £3,220 stated 
to have been paid to him by A., conveyed, by A.’s 
direction, the premises to G. in fee, & it was 
declared, that a trustee of an outstanding term 
should hold that term in trust for G., to attend the 
inheritance. By another indenture of the same 
date, & executed at the same time, reciting that 
W. had agreed to purchase of A. an annuity of 
£500 for £5,000, & that the £3,220 was in fact the 
money of W., & part of the £5,000, & was paid to 
M. by W.’s agent, at A.’s request ; A., in considera- 
tion of the £3,220 & of £1,780, granted to W. an 
annuity of £500, to be issuing out of the lands; & 
G., by A.’s direction, demised the premises to a 
trustee for 500 years, upon trust, to secure the 
rentcharge :—Held: P. was now the first: incum- 
brancer, & W. was not entitled, to the extent of 
the money paid to M., to have M.’s mtge. considered 
as still subsisting, & to have what might be payable 
in respect of it, applied from time to time in 
satisfaction of the arrears of his annuity.—PARRY 
v. WRIGHT (1828), 5 Russ. 142; 38 I. R. Vsl; 
sub nom. PARRY v. WRIGHT, PARRY v. Parry, 6 
L. J. O. S. Ch. 174, L. Co 3 affg. 8S. C. sub nom. 
PARRY v. PARRY, PARRY v. MADvOCKs (1823), 1 
L. J. O. S. Ch. 161. 
Annotations :—Consd. Squire rv. Ford (1851), 9 Hare, 47. 
d. Searle v. Colt (1841), 1 Y. & C. Ch. Cas. 36; Stevens 
v. Mid-Hants Ry., London Financial Assocn. v. Stevens 


(1873), 8 Ch. App. 1064; Adams t. Angell (1877), 8 Ch. 1D. 
634; Smithett r. Hesketh (1890), 44 Ch. D. 161. 


3571. Annuity redeemed by mortgagee.]—In 
1829, H. secured an annuity on trust funds, & in 
1841, he, for a valuable consideration, assigned his 
interest in the same funds in trust to raise £1,100, 
& redeem the annuity, & hold the residue on trusts 
for his family. The trustees accordingly raised 
the £1,100 by mtge. & redeemed the annuity, & 
the trust funds were assigned to the mtgees., but 
no transfer was made of the annuity. The mtgc. 
deed stated that the consideration to have been 
‘* for the repurchase & extinction of the annuity.” 
The annuity had originally priority over certain 
claimants, but the deed of 1841 had not :-—Held: 
to the extent of the moneys paid for the repurchase 
of the annuity, the mtgees. had priority over those 
claimants.—IRBY v. IrBy (No. 3) (1858), 25 Beav. 
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n. General rule.} If the mtgee. pur- 
chases the equity of redemption at. 
sheriff's sale, the mtge. debt is ox- 


WELDON 3573 viii. —---- 


SCOTLAND MORTGAGE Co. 0. GERMAN 
(1880), 31 C. VP. $49.—CAN. 
-—--~ J] ~- NORTH OF 
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632 ; 32 L. T.O.S.141; 4 Jur. N.S. 989; 6 W. R. 
858 ; 53 E. R. 778. 
Annotations yg Ape . Re Pain, Gustavson v. Haviland, [1919] 

1 Ch. 38. Mentd. Re Carew, Carow 9. Carew, (1306) 1 Ch. 

527; Re Sewell, Whito v. Sewell, [1909] 1 Ch. 806. 

3572. By assignee of beneficiary of trust fund.] 
——The claim of an assignee under an assi ent 
by a beneficiary of an interest in a trust fund, the 
assignor not being a trustee of the fund & the 
assignment being duly notified to the trustee, 
has priority over a claim by the trustee against 
the assigned interest for a debt incurred by the 
assignor to the trustee since the assignment.— 
Re PAIN, GUSTAVSON v. IIAVILAND, [1919] 1 Ch. 
Fe ; 87 L. J. Ch. 550; 119 L. T. 647; 63 Sol. Jo. 

&, 

Annotation :—Mentd. Re Jewoll’s Sottlnt., Watts vr. Public 

Trusteo, [1919] 2 Ch. 161, 

Purchaser of equity of redemption discharging 
mortgage.|—Sec Sub-sect. 2, C., ante. 

Sce, also, No. 3630, post. 


E. Mortgagec Purchasing Equity of Redemption. 


3573. Whether prior charge kept alive—-Question 
of intention.|—-If a subsequent incumbrancer 
advance money, & it is part of his contract that 
he shall have an assignment of the prior incum- 
brance, then he is entitled to stand in the place 
of that incumbrancer whose debt is paid off by 
the money which he advances, & whose incum- 
brance he possesses to be assigned to himself 
(LORD COLLENHAM (.).—-MACKENZIE v. GORDON 
(1839), 6 CL. & Fin. 875; 7 1. R. 927, H. 1. 

3574, -——-—. ~---.|—-After a decree in a fore- 
closure suit to which both the mtgor. & the first 
& second mtgees. were parties, pltf., the first 
mtgee., purchased the equity of redemption from 
the trustee in bkpcy. of the mtgor., & by the deed 
of assignment, in considcration of £1,380, the sum 
due on the first mtge. retained by the first mtgee. 
‘‘in full satisfaction of’? his debt, & of £20 paid 
to the trustee, making the purchase-money of 
£1,400, the trustee assigned the mtged. roperty 
to the first mtgee. ‘‘ subject to the aforesaid claim "’ 
of the second mtgee. The value of the mtged. 
property did not exceed £1,380. The second 
mtgee. contended that the effect of this purchase 
was to extinguish the first mtge. debt, & to let 
in his own charge as a first incumbrance. A 
correspondence took place between the solrs. of the 
first mtgee. & the trustee at the time of the pur- 
chase :—-Held: looking at the surrounding cir- 
cumstances the conveyance sufficiently expressed 
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that such a result was intended by tho 


Sait ay. a ae ha UNS pene vartion.—He Mason (1807), 6 B.C. RK. 
3573 vii. .)-- NORTH OF } 14. CAN. ° 
9673 xif.—-—-__------.] —— Generally, 


slight evidence will suffice to show that 


tinguished.— -MCPHELIM  ¢, 
(1862), 5 All. 358.—CAN. SCOTLAND MortTaage Co. v. Uprut | the prior mtgee. intended to retain the 
: ; (1882), 46 U. C. R. 511.—CAN. benetit of his mtge. Tho fact that the 
Pell i. Wiese ahaa sal cae 3578 ie oa ae j MACUONALD mtge: len a beh we eee. 
ive—Queslion. of intentwn. e Vic- : Ors hte na Ae _) who purchases, evidence e 
TORIAN FARMER’ LOAN & AGENCY eC. BULLIVANT (1884), 10 A. Kt. 682.— inten to retain the benefit of his 
Co., Lip. (1897), 22 V. L. R. 629.-— | CAN. : mtgo.—-SHANTAPA v. BaLara (1880), 
AUS. 3573 x. -——~- --——.J-- When the | 7, L. . 6 Hom. 661.—IND. 


3673 ii. —— .] ~Where a mtgec. 
of lands buys up the equity of redemp- 
tion, taking a conveyance to self, 
his charge will merge or not, according 
to the bargain between the parties at 
the time of his obtaining the transfer.— 
FINLAYSON v. MILLS (1365), 11 Gr. 
218.—CAN. 

— ELLIOTT rf. 


3573 iii. ——-  ——.] 
JaYNE (1865), 11 Gr. 412.—CAN. 
$573 iv. —-—— -)— BaRKER rf. 
EccLes (1870), 18 Gr. 440.—CAN. 
3573 v. —-—- -——.J)— HART tt. 
McCQUESTEN (1875), 22 Gr. 133.—CAN. 
35738 vi. ——- ——.}--WEAVER rt. 
VANDUSEN, WILLS v. AGERMAN (1880), 





charge, or the 


acd 


po merger.—ST. 
(DEAN & 





@® mtgee. 0 


merger, 


owner of an estate in fee pays off a 
owner of 4 charge 
res the equity of redemption, tte 
result is that the charge merges & lots 
in any subsequent incumbrance, unless 
an intention to keep the charge alive 
is expressed in some way, & the onus 
of proving such intention rests on the 
party contending that there has becn 
JOHN 's 
CHAPTER) v0. MACARTHUR 
(1893), 9 Man. L. H. 391.—CAN. 
3573 xi. ——-—- ——.] —A conveyauce 
of the equity of a wr rage by a mtgor. 


to 
stitute a discharge of the mtge. by 
unless it is made to appear 


3673 xifi. —--- -----.]--- A mtgoc. 
purchasing the equity of redemption 
may indicate his intention to moor his 
charge upon the property alive other- 
wise than by express words.—MUL- 
CHAND KUBER 0. LALLU TRIKAM (1882), 
1. L. R. 6 Bom. 404.—IND, 

3578 xiv. -——-. -—--—.}]-—— PURNAMAT, 
CHUND v. VENKATA SUBBARAYULU 
(1897), 1. kl. ht. 20 Mad. 436.—IND. 


o. ~--- Kaepresa contract to pay off 
charge.}—The purchaser of an equity 
uf redemption subject to a charge which 
is his own proper debt, or which he is 
under any contract, express or im- 
plied, to disc » cannot keep such 


CATHEDRAL 


ds does not con- 
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Sect. 4.—By merger: Sub-sect. 2, BE. & F. (a).] 


an intention to keep the first mtge. alive Toulmin 

v. Steere, No. 3555, ante, did not apply.— ADAMs v. 

ANGELL (1877), 5 Ch. D. 6384; 46 L. J. Ch. 352 ; 

36 L. T. 384, C. A. 

Annotations :—Oonsd. Re Pride, Shackell v. Colnett, [1891] 
2 Ch. 185; Minter v. Carr, [1894] 3 Ch. 498. rvd 
Thorne v. Cann, [1895] A. C. 1 d 
Estates Purchase Oo. v. 

Refd. The Ripon City, [1898] P. 78; han- 

Jenkins (1900), 69 L. J. Ch. 618; Nicholas v. diey, 

1904) 1 Ch. 192 ; Crosbie-Hill v. Sayor, [1908] 1 Ch. 866; 
hiteley v. Delaney, {1914} A. C. 132. 


8575. -|—The holder of a puisne 
mtge. on Whiteacre & Blackacre, against whom 
the holder of several prior mtges. on those pro- 
perties has a subsisting right to consolidate, may, 
upon taking a transfer of a mesne incumbrance, 
not subject to consolidation, on Whiteacre, keep 
such incumbrance alive against the prior mtgee., 
& thus acquire the right to redeem Whiteacre 
without redeeming Blackacre. 

The question whether the mesne incumbrance 
has been ,so kept alive on the transfer depends 
solely on the intention of the transferee.—MINTER 
v. CARR, [1894] 3 Ch. 498; 63 L. J. Ch. 7053; 71 
L. T. 526; 7B. 658, C. A. 

Annotation :-—Mentd. Pledge v. White (1896), 74 L. T. 323. 

3576. Knowledge of subsequent incum- 
brances.|--TOULMIN v. STEERE, No. 3555, ante. 

38577. —-— Covenant to discharge other incum- 
brances.|-—-A second mtgee. took a conveyance of 
the equity of redemption, in consideration of the 
debts due to himself & the other mtgees., which 
he thereby took upon himself & covenanted to 
pay :—Held: his debt was extinguished, &, 
herefore, in a foreclosure suit instituted against 
him, by the parties entitled to the first & third 
mtges., he was not entitled to be paid his debt, 
in priority to the third mtge.—-Brown v. STEAD 
(1832), 5 Sim. 585; 2. J. Ch. 45; 58 E. R. 439. 
Annotation :—Refd. Squire v. Ford (1851), 9 Hare, 47. 

3578. |—A. made an equitable mtge. of 
certain premises to B., & he afterwards entered 
into an agreement to grant a lease of the premises 
to 0., who had notice of the prior charge. A. 
became bkpt. before the lease was executed, & on 
the petition of B. an order in bkpcy. was made, 
under which the premises were sold, & B. became 
the purchaser, retained the amount of his 
equitable mtge out of the purchase-money :— 

eld: ona bill filed by C. for specific performance 
of the eouen B. having become the purchaser, 
& thereby united his equitable mtge. with the 
equity of redemption, was bound to perform the 
agreement. 

No doubt, the interest of bkpt. might have been 
so sold as to keep the equitable mtge. of deft. 
distinct from the equity of redemption ; but deft., 
by becoming the purchaser, has united those 
interests. ... J am of opinion that they cannot 
be separated (LORD LANGDALE, M.R.).—SMITH v. 
aver 7 vie ), 1 Keen, 694; 6L. J. Ch. 253; 48 


ed their estate 


Ingle v. Va 














3579. —_—_.|—-A. & B. mortg 
to C. Afterwards B. conveyed 
the estate to A. in consideration of a second charge 
on the estate. A. afterwards sold & conveyed the 
equity of redemption to O. in consideration of 
the mtge. debt :—Held: C.’s first mtge. was not 


] his interest in 


MortTGAGE. 


B. priority over O.—HAYDEN v. KIRKPATRICK 
(1865), $4 Beav. 645; 18 L. T. 56; 11 Jur. N.S. 
836; 13 W. R. 1010; 55 E. R. 784. 

3580. .|—S. recovered judgment against a 
railway co., sued out an elegit, & delivered it to 
the sheriff, who found that the co. were possessed 
of the railway, which was in the occupation of 
another co. under a working agreement. The writ 
was duly registered. After this a scheme of 
arrangement was confirmed by the ct. which 
scheme authorised the co. to create certain 
amounts of debenture A. stock & debenture B. 
stock. Debenture A. stock was to be applied, 
first, in payment of the mtge. debentures of the 
co., & certain costs; the stock applied to those 
purposes having priority in payment of interest 
over the residue of that stock, which residue was 
to be applied in paying unpaid vendors of land. 
Debenture B. stock was to be applied in paying 
off debentures which were not mtges. on the under- 
taking, & other debts. The income of the co. 
was to be applied. (a) In paying rentcharges 
granted to vendors of land. (b) In payment of 
the interest on preferred debenture A. stock. 
(c) In payment of the interest on the residue of 
that stock. (d) In payment of interest on debenture 
B. stock. (e) In payment of dividends to share- 
holders :—Held: S. was not bound by the scheme, 
but as it did not lessen his rights, neither did it 
increase them; he therefore was not entitled to 
such priority as he claimed; but, subject to the 
rights of unpaid vendors, the income must, in the 
first place, to an amount equal to that of. the 
principal, interest, & costs due to vendors of land 
who had accepted payment in A. debenture stock, 
& of the principal, interest, & costs due to holders 
of debenture mtges. issued before the filing of 
the sheriff’s return, be applied according to the 
scheme.—-STEVENS v. Mip-HAnts Ry. Co., LONDON 
FINANCIAL ASSOCN. v. STEVENS (1873), 8 Ch. App. 
1064; 42 L. J. Ch. 694; 29 L. T. 318; 21 W. RB. 


868, C. A. 

Annotations :—Consd. Re East & West India Dock Co. 
(1890), 44 Ch. D. 38; Thorne v. Cann, [1895] A. C. 11; 
Capital & Counties Bank v. Rhodes (1902), 71 L. J. Ch. 
573, Reld. Adams v. Angell (1877), 5 Ch. D. 634; 
Whiteloy v. Dalaney, [1914] A. C. 132. 





F. Charge acquired by Limited Owner. 
(a) Tenant for Life. 


3581. Becoming entitled to charge—No merger. ] 
—A mtge. deed to secure advances made for pay- 
ment of expenses incurred in obtaining & carry- 
ing into execution an inclosure Act is not rendered 
void by 41 Geo. 3, c. 109, s. 30, although it does 
not contain a proviso & covenant in the terms of 
that sect., if it contains nothing contrary thereto. 

A. a married woman, being tenant for life of 
lands allotted & exchanged under an Inclosure 
Act, in 1810, mortgaged them for one thousand 
years to B. to secure £105 advanced by him to 
pay her share of the expenses of the inclosure. 

. died in 1812, & the husband of A. was his exor. 
& one of his residuary legatees. The term passed 
to A.’s husband as exor., & he died in 1824. After 
the death of B. no interest was paid, & upon the 
death of A. the remainderman took ssion. 
A.’s husband bequeathed all his property to A. & 
made her onc of his exors., but she did not prove. 


thereby extinguished as against B. so as to give | In ejectment upon demises by the exor. of A. & 





charge alive against a moesne incum- 
brance, which, by the terms of the 
contract of purchase, express or im- 
lied, the purchaser was also bound to 
alge.—BLakiE v. BeATY, BEATTY 

v. BLAKE (1855), 5 Gr. 359.—CAN. 
p. Validity of plea.}--To an action 


the m . in 
H 


612.— CAN. 


upon covenant in a mtge. deft. pleaded 

that he had convey 

redemption to B., who conveyed It to 
discharge of th 


of the 
ulfable plea.—For- 


eld: a good eq 
REST v. GIBSON (1890), 6 Man. L. R. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
e (@)e 
3581 i. Becoming entitled to charge— 


No inh Ce vo. REDING- 
TON (1809), 1 Ball & B. 131.—m. 


the equity of 
debt :— 


Part XIV.—DiscHarcE or MortGaGEs. 


also by the exors. of A.’s husband :—Held: the 

term of one thousand years had not merged in 

=o al ban Fg & Stat. Limitations did not 
——DoE d. ANCIS v. HARE (1850), 

L. ae S. 203. erent 








° Owner in fee subject to prior 
life interest.|—-Testator, being the absolute bene= 
ficial owner of a trust fund, subject to his wife’s 
interest therein if she should survive him, borrowed 
part of the fund from the trustees on the security 
of a mtge. of an estate of which he was seised in 
fee. He afterwards made his will, whereby he 
devised the real estate to his wife for life, with 
remainder to pltf. in fee; & bequeathed “ all 
& every the shares & sums of money in the public 
funds, or upon Govt. or real securities,’’ which 
he should die ‘‘ possessed of, or in anywise entitled 
to,’ in trust. for his wife for life, with remainder 
to pltf. for life, remainder to pltf.’s wife for life, 
remainder to pltf.’s children absolutely. The 
testator’s wife survived :—Held: there was no 
merger of the mtge. debt in the real estate.— 

WILKES v. COLLIN (1869), L. R. 8 Eq. 338; 17 

W. R. 879. 

8588. Paying off charge—Charge kept alive.|— 
Where tenant for life pays off an incumbrance 
upon the estate, he shall be considered as a 
creditor for the money so paid, but where tenant 
in tail pays, it is in exoneration of the estate of 
which he may make himself absolute owner.— 
JONES v. MORGAN (1783), 1 Bro. C. C. 206; 28 
E. R. 1086. 

Annotations :—Refd. Burges v. Mawbey (1823), Turn. & R. 
167; Astley v. Milles (1827), 1 Sim. 298; Colo v. Stutoly 
(1842), 6 Jur. 314; Kensington v. Bouverio (1859), 7 
H. L.'Cas. 558. Mentd. Dodson v. Hay (1791), 3 Bro. 
C. C. 405; Goodtitle d. Sweet v. Herring (1801), 1 Kast, 
264; Wykham v. Wykham (1811), 18 Ves. 395; Roo d. 
Thong wv. Bedford (1815), 4 M. & S. 362; Jervoise v. 
Northumberland (1820), 1 Jac. & W. 559; Mellish rv. 
Mellish (1823), 3 Dow. & Ry. K. B. 804; Doo d. Bagnall 
vw. Harvey (1825), 7 Dow. & Ry. K. B. 78; Fetherston v. 
Fetherston (1835), 3 Cl. & Fin. 67 ; Douglas v. Congreve 
(1838), 1 Beav. 59; Kno v. Eno (1847), 6 Hare, 171; 
Evans v. Evans, (1892) 2 Ch.173 ; Van Grutton rv, Foxwell, 
Foxwell v. Van Grutten, [1897] A. C. 658; Ite Hobbs, 
Hobbs v. Hobbs, (1017] 1 Ch. 569. 

3584. |—(1) A charge not ex- 
tinguished for the bencfit of the cstatc, though 
satisfied by the tenant in tail, with the intention 
of extinguishing it, under the erroneuus supposition 
that he was tenant in fee simple. 

(2) If a tenant for life pays off a charge on the 
estate, primd facie he is entitled to that charge 
for his own benefit with the qualification of having 
no interest during his life; If a tenant in tail, or 
in fee simple, pays off a charge, that payment 
is primdé facie presumed to be made in favour of 
the estate ; but the presumption may be rebutted 
by evidence (LoRD ELpON, C.).—BUCKINGHAM- 
SHIRE (EARL) v. HOBART (1818), 3 Swan. 186; 36 


pre eie a a 1) Consd. Clifford v. Clifford (1852) 
vy clare, | 615. An Ps 2) nsd. Astley v. Millos (1827), 
1 Sim. 208. Refd. Cole v. Stutely (1842), 6 Jur. 314; 

Grice v. Shaw (1852), 10 Hare, 76. 

3585. -]}—Tenant for life discharging 
an incumbrance upon the estate is presumed to 
have intended to keep the charge alive against the 
inheritance for his own benefit, & the absence of 
an assignment will not conclude him ; but a similar 
presumption does not arise from the payment by 
a tenant for life of bond debts, which, even if 
assigned, only place him in the same position, as 
any other bond creditor. 

Testator, being indebted by bond, devised 


i sigh — Proof 
intention.}--LINDSAY vt. ICKLOW 
Oh Ama) (1873), 7 I. R. Eq. 192.—IR. 

3588 ii. —— ——.. + “STs 0. SMITH 














3588 i. Paying off 


(1887), 19 L. R. Ir. 514.—IR. 


q. Property devised 
ing charge—~ Matter of indifference 
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certain real estate to his son for life, with remainder, 
subject to a term for the payment of legacies, to 
his grandson in tail, & died. Upwards of twenty 
years after the date of the latest of the bonds, the 
tenant for life & his assignee for value filed their 
bill against the tenant in tail & the legatees, 
alleging that the tenant for life had paid off the 
bonds, & seeking to stand in the shoes of the 
obligees as against the inheritance. The tenant 
in tail pleaded the Stat. Limitations, the other 
legatees did not:—Held: the payment of the 
bonds by the tenant for life did not constitute him 
an incumbrancer on the estate, & the bonds 
themselves, being more than twenty years old, 
the presumption was that they had been satisfied. 

Semble: the plea of the Stat. Limitations, under 
the circumstances, by the tenant in tail, enured 
for the benefit of all defts.—MorRLEY v. MORLEY 
(1855), 5 De G. M. & G. 610; 1 Jur. N. S. 1097; 
4W. HR. 75; 43 E.R. 1007: sub nom. Mor.ny v. 
ee HARLAND v. Monrney, 25 1. J. Ch. 1, 
Poe GF 
Annotations :—Consd. Jic Taskor, Hoare v. Tusker, [1905] 

2 Ch. 587. Mentd. Noddam v. Morley (1846), 2 kK. & J. 

336; Lawton «. Ford (1866), L. R. 2 gq. 97. 

3586. Though ultimate fee in tenant 
for life.j-——Pirr v. Pirr, No. 3621, post. 

3587. --~— Though parent of remainder- 
men.}]—When a tenant for life pays off a mtge. 
on the estate, the fact that he is the parent of those 
entitled in remainder is not of itself sufficient to 
rebut the presumption that he intends to keep 
the charge alive for his own bencefit.--He Harvey, 
HARVEY v. Hopnay, [1896] 1 Ch. 137; 65 1. J. Ch. 
370; 73 L. T. 613; 44 W. BR. 242; 40 Sol. Jo. 
157, OC. A. 











3588. ——— Proof of ao cae (LORD) 
v. FITZHARDINGE (LORD), No. 3589, poat. 
3589. ——— Reconveyance absolutely discharged 


from mortgage—Proof of intention to keep charge 
alive.|—A reversionary interest in trust funds was 
mortgaged by the reversioner. He afterwards 
on his marriage assigned the same _ interest, 
subject to the mtge., to trustecs, on trust for his 
wife for her life, with remainder to himself for 
his life, with remainders over. After the marriage 
he paid off the mtge. debt out of his own moneys, 
& the mtges. exccuted a dced which purported to 
reconvey the mtged. property to him “ absolutely 
discharged from’ the mtge. debt & all claims 
under the mtge. deed. The solrs. who prepared 
the reconveyance were ignorant of the existence 
of the settlement. In an action by the reversioner, 
claiming to have the reconveyance set aside or 
rectified, he gave evidence that he did not intend 
to pay off the mtge. debt for the benefit of the 
settlement, but that he intended to keep the 
charge alive for his own benefit :—Held : notwith- 
standing the form of the reconveyance, pltf. 
was entitled to have the charge kept alive for his 
own benefit, & the sum secured by the mtge. 
constituted a charge on the property having 
priuvrity over the settlement, & a declaration was 
made to that effect.—Girrorp (LORD) v. Firz- 
HARDINGE (LORD), [1899] 2 Ch. 32; 68 L. J. Ch. 
529; 81L.T. 106; 47 W. R. 618. 

3590. Effect of lapse of time.]}—Mon xy v. 
Mon ey, No. 3585, ante. 

3591. Charge for succession duty.|—In 
1864 J. purchased certain land in B., & on Aug. 4, 
1864, conveyed this land to the trustees of the 
will of testator F. by way of mtge. On Sept. 7, 


whether charge kept aliwe—Charge ex- 
tinguished.}—Re Toprin’s EstTarn, 
without mention- {1915} 11. R. 330.—IR. 
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Sect. 4.—By merger: Sub-sect. 2, F. (a) & (b), & G. 
(a) & (6) 2.] 


1898, by an indenture made between J. of the one 
pet & E. of the other part, J. conveyed the said 
and in B. unto E. in fee simple subject to the 
payment of the principal moneys & interest 
secured by the indenture of mtge. of Aug. 4, 1864. 
By another indenture of same date, & made 
between the same parties, J. released unto E. his 
life estate & interest of the residuary estate ot 
testator F. Succession duty had not been paid 
by E. :—Held: the mtge. debt of £400 had not 
become merged in the said land in B., but passed 
by the residuary bequest of the personal estate 
of E.—He Simmons, DENNISON v. ORMAN (1902), 
87 L. T. 594. 

—— Land tax.|—See Lanp Tax, Vol. XXX., 
p. 311, Nos. 112, 113. 

3592. Paying interest in excess of rents.|— 
Tenant for life in possession, having power to 
charge the inheritance with £20,000 & interest 
for his own benefit, executed the power, & assigned 
the charge as part security fer a larger sum. 
The rents received from the estate were insufficient 
to pay the interest, & the tenant for life paid to 
the assignees of the charge this interest out of 
other moneys of his own; but did so without 
giving any notice whatever to the remaindermap 
of his intention to make the deficiency a charge 
on the inheritance. After the death of the tenant 
for life the remainderman claimed to redeem, & 
the assignees of the charge sought, as against the 
inheritance, to charge it with the amount of the 
deficiencies :—Held: they were not entitled to 
do s0.—KENSINUTON (LORD) v. BOUVERIE (1859), 
7H. L. Cas. 5657; 29 L. J. Ch. 5387; 34 L. T. 0.8. 
16; 6 Jur. N. 8.105; 11 E.R. 222, H. L. 
Annotations :—Refd er v. Murray (1878), 8. Ch. D. 424 


» May : 
Noyes v. Pollock (1886), 32 Ch. D. 53. Mentd. Howlin v. 
Sheppard (1870), 19 W. R. 253. 





(b) Tenant in Tail. 
3598. General rule—Payment of charge pre- 
sumed for benefit of estate.|—JONES v. MORGAN, 
N ag ante. 


oo 





-.|—BUCKINGHAMSHIRE (EARL) 
v. HOBART, No. 3584, ante. 

8595. Payment of charge—Under erroneous 
belief that he was absolute owner.) — BUCKING- 
HAMSHIRE (EARL) v. HOBART, No. 3584, ante. 

3596. ——— Tenant in tail in remainder—After- 
wards becoming entitled in possession—Assign- 
ment of mortgage term.]— Tenant in tail in 
remainder, after estates to A. for life, & to his 
first & other sons in tail, pays off a mtge. during 
the life of the tenant for life, takes an assignment 
to himself of the mtge. term, & afterwards comes 
into possession of the estate, & dies without 
issue; the mtge. is a subsisting charge for the 
benefit of his personal estate, there being no act 
to show a contrary intention.— WIGSELLv. WIGSELI. 
kaa & St. 364; 41. J. 0.8. Ch. 84; 57 


Annotations -— Ania. Horton v. Smith (1858), 4 K. & J. 624. 
Refd. Astley v. Milles (1827), 1 Sim. 298. 


° -——-.]—Tenant in tail in 
remainder expectant upon a preceding estate tail, 
purchased a mtge. on the estate & took an assign- 
ment to himself of the mtge. debt & of the term 
by which it was secured. e subsequently became 
entitled to the estate as tenant in tail in possession, 
& as such continued for six years in receipt of 
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the rents ; after which he died without barring the 
entail or doing any other act indicative of an 
intention as to whether the charge should merge :— 
Held: the charge was kept alive for the benefit 
of his personal representative. 

Whatever discrepancy may exist between the 
earlier & the later authorities, it is clear, according 
to the latter, that in all cases of a tenant in tail in 
possession paying off a charge upon the estate, 
unless he indicates, at the time of making the 
payment, or at all events subsequently, an intention 
to the contrary, it will be assumed that he intended 
such payment for the benefit of the estate. But I 
am not aware of any case in which it has been 
determined that where a tenant in tail in remainder 
pays off a charge before he becomes entitled in 
possession to the estate, the charge shall sink 
for the benefit of the estate (PAGE Woop, V.-C.).— 
HORTON v. SmitTH (1858), 4 K. & J. 624; 27 
L. J. Ch. 773 ; 6 W. R. 783; 70 E. R. 259. 

3598. ——— Out of income—Before & after dis- 
entailment & resettlement.|—In 1904 pltf. became 
entitled as tenant in tail to the family estates, 
which were subject to heavy incumbrances. 
With his consent a considerable part of the 
income was applied in the reduction of the charges. 
In Feb. 1909, pltf. came of age & disentailed & 
resettled the estate, becoming the first tenant for 
life. The same course as to payment off of 
incumbrances out of the income was continued :— 
Held: the presumption in favour of a limited 
owner who pays off incumbrances had not been 
rebutted, & the payments out of income were a 
charge on the inheritance in favour of the pltf.— 
WILLIAMS v. WILLIAMS-WYNN (1915), 84 L. J. Ch. 
801; 113 L. T. 849. 

Infant tenant in tail—Redemption of land tax.)— 
Sec LAND Tax, Vol. XXX., p. 308, No. 92. 


CG’. Eeebuttal of Presumption in favour of or against 
Merger. 


(a) Express Intention. 


3599. Express declaration prevents merger.]— 
A. mortgaged for five hundred years to B. After- 
wards he mortgages in fee to pltf., & B. assigned 
his mtge. to deft., who advancing more money, 
took a conveyance of the inheritance, with an 
agreement that the five hundred years term should 
be kept on foot as an additional security, but the 
term was never assigned over to a third person. 
It was agreed, that if the term had been kept 
regularly on foot, deft. would have been in the 
care of a third mtgee. taking in the first incum- 
brance to protect himself by which he would have 
had the law on his side ; whereas here the term was 
merged upon the grant of the inheritance, & there- 
fore at law it would be with pltf., who had the first 
mtge. in fee :—Held: pltf.’s conveyance of the 
inheritance interposing between the term & deft.’s 
grant, the grant of deft. was void in law, the 
grantor having nothing in him, & the term could 
not be merged in a void grant of the inheritance, 
& deft. must be first paid his whole money.— 
HASKET?T v. STRONG (1726), 2 Eq. Cas. Abr. 613 ; 
2 Stra. 689; 22 E. R. 515. 

3600. -|—By the settlement in question, 
the father had charged a sum of £5,000, owing 

y him to his sister A. S., upon the estate, &, 
subject thereto, had settled the estate upon him- 
self for life, & then upon his daughter & her issue. 
He subsequently paid off the charge, & a deed was 





PART XIV. SECT. 4, SUB-SECT. 2.—G. (a). 


$590 i. Ezpress declaration prevents 
PETITIONERS (1885), 17 L. R. Ir. 515. 


meee }~—Re CorK Harnsour Doces & WAREHOUSE Co.’s EstTaTE, LYONS & WRIGHT, 
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executed by the settlor & the trustees of the 
settlement, by which it was declared that the 
trustees should hold the property to secure pay- 
ment of the said £5,000 to the settlor, as part 
of his personal estate, as it was secured by the 
settlement to the said A. S.:—Held: the settlor 
had power to keep alive the charge, & the charge 
was still subsisting, & passed under a residuary 
bequest contained in the will of the settlor.— 
JAMESON v. STEIN (1855), 21 Beav.5; 25 L. J. Ch. 

41; 25 L. T. 0.8. 300; 52 BE. R. 759. 

3601. -]—By a settlement dated in 1821 
copyhold lands, which had been conditionally 
surrendered for securing certain mtges., were 
settled by testator, subject to the mtges., he at 
the same time covenanting to pay off same; 
& there was a proviso, that as between testator, 
his heirs, exors., & administrators, & the persons 
entitled under the settlement, the lands were to 
be the primary fund for payment of the same mtge. 
debts. In 1826 testator paid off the debts out of 
his own moneys, & satisfaction was duly entered 
on the court rolls of the conditional surrender. 
In 1831 the lands were, under a power in the first 
settlement, resettled by testator & his wife, 
but no notice was taken of the fact of repayment 
of the mtges. By his will testator directed all 
his debts, etc. to be paid out of the personalty 
only :—Held: the amount of the mtge. debts was 
to be considered as kept on foot as part of testator’s 
personal estate.—PEARS v. WEIGHTMAN (1850), 
2 Jur. N.S. 586. 

3602. Conveyance to trustee.| — Mtgee. 
purchasing an equity of redemption, preserves his 
mtge. unmerged by taking a conveyance to a 
trustee, with a declaration of his intention to that 
effect.—-BAILEY v. RICHARDSON (1852), 9 Llare, 
734; 68 E. R. 711. 

Annotations :—Mentd. Barnhart ¢. Greenshields (1853), 
9 Moo. P.C. C.183; Knight v. Bowyer (1858), 2 De G. & J. 
421; Hunt. Luck, (1902) 1 Ch. £28 ; Groen v. Rheinberg 
(1911), 104 L. T. 149. 

3608. ——— Declaration made before union of 
charge & estate.).—TynwHITr v. Trrwuitr, No. 
3617, post. 

3604. Declaration that charge to be kept 
alive—For protection of mortgagee his heirs & 
assigns.|—Although a mtgee., who purchases the 
equity of redemption in the property, may by a 
declaration keep the charge alive, the declaration 
cannot have the effect of converting the living 
charge into real property & making it descend to 
his heirs in the event of his dying intestate ; even 
though the declaration is to the effect that the 
charge is to be kept alive as a protection to the 
mtgee., his heirs & assigns, against subsequent 
incumbrancers, if any such there be, but for no 
other purpose. 

In 1866 A. mortgaged freeholds to VD. in fee. 
In 1867 D. charged his mtge. debt & created a 
term of 1,000 years to secure the charge. In 
1868, D. foreclosed A., & between 1870 & 1872 
mortgaged the fee to G. to secure sums amounting 
to £5,411. In 1872 D. by his marriage settlement, 
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Guay (1888), 16 O. R. 321.—-CAN. 
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also charged the fee with £5,000, which sum, 
in the events which happened, became held in 
trust for him. In 1874 D.’s equity of redemption 
under his mtges. of 1870 to 1872 & his interest in 
the £5,000 were conveyed to G. subject to all 
existing charges & with a declaration against 
merger. In 1900 G. took a transfer of the charge, 
then reduced to £9,800, & term of years created 
by the mtge. of 1867 with a declaration against 
merger, & in 1902 he deposited the deeds of 1866, 
1867 & 1900 with a memorandum of deposit with 
M. by way of equitable mtge. On G.’s death, 
intestate, the question arose between his real & 
personal representatives whether the above- 
mentioned three charges of £9,800, £5,411 & 
£5,000 or any of them had merged in the fee :— 
Held: the charges of £5,411 & £5,000 had merged 
in the fee, for that it would be a fraud on M. to 
keep them alive against him in favour of G. his 
mtgor.—He GIBBON, Moorr v. GIBBON, [1909] 
1 Ch. 367; 78 L. J. Ch. 264; 100 L. T. 231; 53 
Sol. Jo. 177. 


(6) Implied Intention of Absolute Owner. 
i. Benefit of Owner. 

See Equity, Vol. XX., pp. 510, 511, Nos. 23883- 
2402. 

8605. Intention presumed from what fs beneficial 
to owner.|—GwiLLim v. LLOLLAND (1741), cited in 
18 Ves. p. 393; 34 H.R. 366, L. C. 

Annotation :-—Apld. Forbes «. Motfutt (1811), 18 Ves. 384. 

3606. -——.}]—-Where an old mtge. term of one 
thousand years, created in 1727, was recognised 
in a marriage settlement of the owner of the 
inheritance in 1751, by which a sum was appro- 
priated to its discharge ; no further notice was had 
f it till 1802; when a deed, to which the then 


| owner of the inheritance & the representatives 


of the termors were parties, reciting that the term 
was still subsisting, conveyed it to others to secure 
» intge.:—Held: it} could not be presumed to 
1ave been surrendered against the owner of the 
nheritance, who was interested in upholding it.— 
Dor d. GRAHAM v. Scotr (1800), LL Kast, 478 ; 
103 KK. R. 1088. 


Annotation :—Refd. Doo cd. Burdett v. Wrighte (1819), 2 
B. & Ald. 710. 


3607. ——-—.]-—Mtge. not merged by union with 
the fee: the actual intention, not established by 
she acts of the party, presumed from the greater 
ndvantage against merger in favour of the personal 
representative. ‘ 

The question is upon the intention, actual or 
oresumed, & the person in whom the interests are 
united. In most instances it is, with reference to 
dhe party himself, of no sort of use to have a charge 
m his own estate; & where this is the case, it 
will be held to sink, unless something shall have 
been done by him to keep it on foot (GRANT, M.R.), 

Where no intention is expressed, or the party 
8 incapable of expressing any, the ct. considers 
what is most advantageous to him (GRANT, M.R.). 


arine.—-GUR NARAIN v. SHaDI LAL 
(1911), 1. L. R. 34 Al 102.—IND, 


: 3605 v. ——.]-—— HkeVEN ov. KOons- 

3605 i. Intention presumed from what qui (1909), 10 W. L. HK. 680; 2 3605 vill, ——_.) If it is to the 
is beneficial to owner.}—CROAKER & . L. K. 125.-—-CAN. advantage of the pomen paying that 
HEYDON v. BANK OF NEW_ SOUTH 3605 vi. —— -.}— GoPAL CHrANDER the security should be kept allve, the 

SRELKMANY wv. HEREMBO CHUNDER law will presume that he intended to 


WALES (1889), 10 N. S. W. Eq. 195; 
. 8. W. W. N. 53.—AUS. 


CN.S 

3605 ii. ~}—EMMons ¢. CROOKS 
(1850), 1 Gr. 159.—OAN. 

3605 iii. ——~-.}—CAMPBELL tv. SPUR- 
GEON (1878), 29 C. P. 86.—CAN. 

3605 iv. -]}—The question of 
interest governs merger in the absence 
of express intention.—-MACLENNAN v0. 


J.—VOL. XXXV. 








HOLDER (1889), I. L. K. 16 Cale. 523.— 
IND. 


3605 vii. ———.] —- Where a mtg 
pays off prior incumbrances on the 
mitged. property, it is to be presumed 
that he does so with the intention of 
keeping these incumbrances alive & 
using them as a shield should occasion 


keep it alive.—MAHALAKSHMAMMAL ¢@. 
SHIMAN MADHWA SIDHANTA UONAHINI 


Nipui, Lp. (1912), 1. L. R. 35 
00. hye IND. i 


8605 ix. ———.]—He NUNN’'S EsTaTe 
(1888), 23 lL. HR. Ir. 286.—IR. 
3605 x. ——.}—He GopLEY's Es- 
TATE, (1896) U1. KR. 45.—IR. 
88 
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Sect. 4.—By merger: Sub-sect. 2, G. (b) 4, dt. 
& iti.) 


—FOoORBES v. MOFFATT, MoFFatr v. HAMMOND 
(1811), 18 Ves. 384; 34 E. R. 362. 


Annotations :—A Id. Clarendon v. Barham (1842), & 
Cc. mB pene i Davis v. Barre dg at 851), 14 Boar. ity 
"Shaw 1852) Hare, 76; Horton v. 


Cons 
ponsd. oe), J *K, & J. 24; ra rds v. Hishesds (18860), 
John. Refd. Cole v. , Sutely (1842), 6 Jur. 314; 
routines ». Daniel (1843), 3 Hare, 199; : 
a 19 Beav. 556; Johnson v. Webster (1854), 4 
. M. & G. 474; Swinfen v. pyae en NG. 3) A ae 
ny Rosy. 199; ’ Patten v. Bond (1889 . 6838; Re 
French- Brewster’ s Settlmts., Walters v. rieick. Brewster, 
1904) 1 Ch. 713; Whiteley peraney: [1914] A. C. 132. 
en Graves v. Hicks (1833), 6 Sim. 391; Keogh v. 
Keogh (1874), ee ve bh 508; Ingle i. Vaughan-Jenkins 
(1900), 69 L. J. 


8608. : — By, @& marriage settlement, 
£20,000, the fortune of the wife, was assigned to 
trustees upon trust, subject to life interests of the 
husband & wife, as to one moiety for the eldest son 
of the marriage, & as to the other moiety for the 
younger children. By the same settlement, a 
certain plantation in Jamaica, of which the 
husband was seised in fee simple, was conveyed to 
the use of trustees for a term of five hundred 
years, upon trust, if the husband should so appoint, 
to raise £10,000 for his absolute use, & subject to 
such term, & to the life interests of husband & 
wife, to trustees for one thousand years, upon 
trust to raise £20.000 for the eldest son, £10,000 
for the younger children, & again £10,000 for the 
eldest son. The settlement contained a proviso 
that the portions should be raised according to 
their priority, as stated in the settlement. Soon 
after the marriage the husband exercised his right 
of raising £10,000 for his own use, & for that pur- 
poz the trustees of the five hundred years’ term 

orrowed of the trustees of the wife’s fortune 
£10,000, & executed to the latter a mtge. of the 
premises comprised in the five hundred years’ 
term. The husband & wife died, leaving five 
children of the marriage; the husband having 
by his will, after directing payment of his debts, 
& devising certain property not situated in 
Jamaica, devised all his residuary real & per- 
sonal property to his eldest son J., & appointed 
him his exor. Upon the death of testator, J. 
proved the will, acted as exor., & entered into 
ogee of the estates in Jamaica, of which he 

ept possession, paying the interest of the younger 
children’ s fortunes, until 1837, when he became 
a lunatic, shortly after which he died intestate & 
unmarried, leaving the four younger children 
surviving him, of whom W. was his heir at law. 
No arrangement had ever been entered into 
amongst the children relative to the charges in the 
settlement, nor was there any strong evidence of 
the intentions of J. as to the extinguishment of 
those charges to which he was entitled :—Held : 
under the foregoing circumstances, it was most for 
the benefit of J. that his charges on the Jamaica 
estate should be considered as not having been 
extinguished in the inheritance, & consequently 
they were not extinguished.—CLARENDON (HARL) 
v. BARHAM (1842), 1 Y. & C. Ch. Cas. 688; 62 
K. R. 1073; sub nom. CLARENDON (EARL) v. 
DE CLIFFORD (DOWAGER LaDy), 6 Jur. 962. 


Annotations :-—Apld. Davis v. Barrett (1851), 14 Beav. 5G 
Consd. Grice v. Shaw (1852), 10 Hare, 76. Refd. 
vi Se a aaa 556: Johnson v. Webster (1854), 





G. M. & 4. Mentd. Re Hunt, Ate im pson 
(eee 14 L. J. Boy. 1; Hic v. Boyer 5. 44 51), 3 Mac. 
& G. 635; Bond v. itnglend (A089 4; Swain- 
son 0. Swainson ine B), 6 De G Swaiinen v. 


Swainson (1858), 4 
(1860), John. 754 : 
69 L. J. Ch. 618. 

3609. -]—Merger of a charge in the inherit- 


ance is not to be assumed, if it would_be contrary 


ur. N. 8. ida Hicherdee Richards 
Ingle v. Vaughan- -Jenkins (1900), 
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to the interest of the owner of the estate & charge. 
—DAVIS v. BARRETT (1851), 14 Beav. 542; 61 
EB. R. 394. 
Annotations :—Refd. Johnson v. Webster (1854), 4 De G. M 
& G.474 ; Richards v. ebay) John. 754. Mentd. 
Nelson v. Booth (1857), 5 rope. iS v. Thomp- 
son (1865), 5 New Rep. as 











3610. .|—SWINFEN v. SWINFEN (No. 83), 
No. 3620, post. 

wats -]—TYRWHITT v. TYRWHITT, No. 3617, 
po 

3612. -|— Where the owner of an equity of 


redemption pays off a mtgee. & takes an assign- 
ment of the mtge., & the documents or circum- 
stances show an intention to keep alive the security, 
it is not extinguished but enures for the benefit 
of the owner of the equity of redemption. 
Nothing, I think, is better settled than this, 
that when the owner of an estate pays charges 
on the estate which he is not personally liable to 
pay, the question whether those charges are to be 
considered as extinguished & as kept alive for his 
benefit is simply a question of intention. You 
may find the intention in the deed, or you may 
find it in the circumstances attending the trans- 
action, & you may presume an intention from 
considering whether it is or is not for his benefit 
that this charge should be kept on foot (Lorp 
MACNAGHTEN).—THORNE v, CANN, [1895] A.C. 11; 
641. J.Ch.1; 711. T. 852; 11 R. 67, H. L. 


Annotations —Consd. Crosbie- Hil! v. Sayer, [1908] 1 
366. Refd. Liquidation Estates Purchase 
Mer es drone eee) 1 Ch. 726; The Ripon onay es {189 
ed Capita) & Counties Bank ». Rhodes, [1903] 1 Ch. 


a 

Ree Peken, Hoare v. Tasker, Set, 
Whiteley v. Delaney, 11914) A. C.132. Mentd. Thellusson 
v. Liddard, [1900] 2 Ch. 635; Re Routledge, Hummel v. 


Routledge, [1904] 2 Ch. 474. 

36138. .|—The purchaser of an equity of 
redemption took an assignment of a charge upon 
the property & paid off the incumbrancer. There 
being no evidence in the deed or the circumstances 
of any intention to extinguish the charge & it 
being for the purchaser’s benefit to keep it alive :— 
Held: the charge was not extinguished.—LiQuIDA- 
TION ESTATES PURCHASE Co. v. WILLOUGHBY, 
[1898] A. C. 321; 67 L. J. Ch. 251; 78 L. T. 329; 
46 W. R. 589: 14 T. L. R. 295, H. L. 

Annotations ;—Consd. Crosbie-Hil] v. Say a [1908] 1 

866. Refd. He Tasker eee Tasker, [1905] 2 Ch. 5873 

Manks 9. Whiteley | [1912] 1 735. Mentd. Re Rout- 

ledge, Hummel v. Routledge ( (ag04); 53 W. R. 44. 

3614. 
Aug. 20, 1880, W. demised certain property to M. 
for a term of ninety five years at the rent of 
£222 5s. 6d. By a mtge. dated June 24, 1881, M. 
demised the term, less three days, at a peppercorn 
rent to H. to secure £2,000 & further advances. 
£8,000 was now due on the security. M. procured 
a conveyance of the fee on Mar. 27, 1882, & in 
1885 sold to F., the conveyance being expressed 
to be subject to the lease of Aug. 20, 1880, In 
July, 1902, M. became bkpt., his trustee disclaimed 
the lease, & on May 5, 1903, an order was made by 
the registrar of the Warwick county ct. that H.’s 
representatives should be excluded from all interest 
in the lease, & that same should be vested in a 
purchaser from F., unless H.’s representatives 
declared their option to accept a vesting order of 
the lease. H.’s Xs ase hag did not ee 
from the order in bkpcy., but now asked (a) a 
declaration that the term created by the lease of 
Aug. 20, 1880, subject to the sub-term created by 
the mtge. of June 24, 1881, became merged & 
extinguished on the conveyance of the fee to M.; 
& (b) a declaration that H.’s representatives were 
entitled to the premises for the residue of the 
term created by the mtge., subject only to a pepper- 
cornjfrent & the ‘equity of redemption :—Held : 
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even if there were no estoppel, there was no} terms:—Held: the £1,000 was merged.—TYLER 
merger, as it was for the benefit of M. & his | v. Lakme (1831), 4 Sim. 351; 58 EB. R. 131. 


intention to keep the term subsisting.— LEA v. 
THURSBY, [1904] 2 Ch. 57; 73 L. J. Ch. 518 ; 90 
L. T. 667; 20 T. L. BR. 470 ; 11 Mans. 151. 

Annotation :—Retd. Re Fletcher, Reading v. Fletcher, [1917] 


3615. .\—Re GIBBON, MOORE v. 
No. 3604, ante: fens 





ii. Subsequent Dealings with Property Charged. 


3616. General rule.) — SwInFEN v. SWINFEN 
(No. 3), No. 3620, post. 

8617. Only consistent with charge being kept on 
foot.|—Where a charge on an estate becomes 
vested absolutely in the owner of the inheritance 
of the estate, the three tests usually applied for 
ascertaining whether the charge has merged are: 
(a) whether there has been an actual expression of 
intention to that effect ; (b) whether the acts done 
by the owner of the estates are only consistent 
with the charge being kept on foot ; & (c) whether 
it is for the interest of the owner that the charge 
should not merge in the inheritance. 

A fund which was held in trust for A. for life, 
with remainder to B. absolutely, was lent by the 
trustees, B. & C., to B., on mtge. of his fee simple 
estates. By the mtge. deed, the trustees declared 
that they would hold the fund after the decease of 
A. for ‘‘ B., his exors., administrators & assigns, for 
his & their absolute benefit.”” B. survived A. & 
died :—Held: this was not a sufficient indication 
of a contrary intention to prevent the merger of the 
charge in the inheritance. 

Three tests are usually applied for the purpose 
of ascertaining whether the owner of the charge 
intended that it should merge in the inheritance, 
at the time when he become entitled to the absolute 
interest of the charge. First, any actual expression 
of that intention; secondly, where the form & 
character of the acts done are only consistent with 
keeping the charge on foot; & thirdly, such an 
intention may be presumed, when, though a total 
silence in all other respects pervades the matter, it 
appears that it is for the interest of the owner of the 
charge that it should not merge in the inheritance 
(RoMILLY, M.R.).—TYRWHITT v. TYRWHITT (1863), 
82 Beav. 244; 1 New Rep. 458; 32 L. J. Ch. 
553; 8 L. T. 140; 9 Jur. N.S. 346; 11 W. R. 
409; 55 BE. R. 96. 

3618. Not referring to charge—Mortgage in fee— 
Subsequent will not referring to charge.] — A. 
devised his real estates to B. in fee, charged with 
£1,000, which he gave to B. in trust to be laid out 
for the separate use of C., his sister, for her life, 
&, after her decease, as she should by her will 
appoint, &, in default of appointment, to be 
retained by B. B. devised the estates to trustees 
in trust for C. & D. as tenants in common in fee, 
subject to his debts, etc. ; & by a codicil he directed 
his personal estate to be first applied in payment 
of his debts, legacies, etc. After B.’s death, the 
trustees conveyed the estates to C. & D. as tenants 
in common in fee, subject to the £1,000, & other 
incumbrances. C. & D. having agreed to make 
partition, one moiety of the estates was conveyed 
to C., in fee, subject to a term for indemnifying 
D. from the £1,000, & the other moiety was con- 
veyed to D. in fee. C. afterwards mortgaged her 
moiety in fee; & by her will, without referring to 
the £1,000, disposed of her personal estate in general 


Anncdation -—Apld. Re Gibbon, Moore v. Gibbon, [1909] 
3619. Devise of fee.|—A party who would 
become entitled to an estate, in the event of the 
death of certain persons without issue, paid off some 
mtges. to which the estate was subject, & had them 
assigned to trustees, in trust for himself. He 
afterwards became absolutely entitled to the estate 
in possession, & being in possession of it, devised 
all his estates by his will, without in any way 
referring to the incumbrances on this estate :— 
Held: under the circumstances of the case, the 
incumbrances were no longer _ subsisting. — 
SELSEY (LORD) v. LAKE (LORD) (1839), 1 Beav. 
146; 8 L. J. Ch. 233; 48 EB. RR. 895. 
Ansolotion + Bald. Re Sharp, Maddison v. Gill, [1908 


8620. ——— -]|—When the owner of an estate 
in fee simple becomes entitled to a charge on that 
estate, primd facie the charge, in equity at least, 
merges in the inheritance unless the owner of the 
estate does some act to keep it alive, or unless, 
from the circumstances of the case, it would be 
for his interest that it should continue to be a 
subsisting charge. 

Devise by the owner in fee without mentioning 
a charge on it to which he was absolutely entitled, 
held to be some indication of his intention to merge 
it. Testator was owner in fee of an estate on which 
there was a charge of £6,000 to which he was 
absolutely entitled, & a subsequent charge of a 
jointure in favour of B. Testator devised the 
estate in fee to B.:—Held: she took discharged 
of the mtge.—SWINFEN v. SWINFEN (No. 3) (1860), 
29 Beav. 199; 4 L. T. 194; 7 Jur. N.S. 89; 9 
W.R. 175; 54 BH. R. 603. 


Annotations :—Refd. Keogh v. Keogh (1874), 22 W. R. 508. 
Mentd. Northey v. Paxton (1888), 60 L. T. 30. 


3621. Devise for life—Charge vested in 
trustee for owner.|—(1) A mtge. on an estate was 
paid off by a party having a life interest, with an 
ultimate remainder to himself in fee, & having 
power to appoint to his wife for her life, which 
he atterwarda exercised. The debt & a mtge. 
term were assigned to a trustee for him, who 
executed a declaration of trust :—Held: the debt 
had been kept alive for his benefit. 

(2) A mtge. created on an estate for the payment 
of the greater part of the purchase-money, was 
afterwards paid off by the owner in fee & assigned 
to a trustee for him. He afterwards, by will, 
devised a life interest in all his real property to his 
wife, & subject thereto, devised the same upon 
trust for other persons :—Held: this charge was 
merged in the inheritance.—PITT v. Pirr (1856), 
22 Beav. 204; 27 L. T. O. S. 257; 2 Jur. N. S. 
1010; 52 E. R. 1121. 











iii. Z'ransfer of Charge to Trustee. 

8@22. General rule.|—Where the same person 
becomes absolutely entitled to an estate & a sum 
of money charged upon it, the charge will be 
deemed extinguished, unless it appears that the 
owner intended otherwise. 

For the purpose of showing the intention, 
evidence direct & presumptive may be resorted to. 
A transfer to a trustee must be considered as one of 
the grounds rebutting the presumption of merger ; 
but does not amount to decisive evidence against 
the presumption. 
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Sect. 4.—By merger: Sub-sect. 2, G. (b) vi. & w., (c) 
& (d): sub-sect. 3, A. & B.] 


A., the owner in fee of an estate, paid off a 
mtge. in fee existing on it, which in 1807 was 
transferred to a trustee, in trust for A., her ‘‘ heirs, 
exors., administrators, & assigns, respectively ”’ ; 
& the trustee convenanted to convey to A., her 
heirs or assigns, or unto such other person or 
persons, & in such manner & form as A., her 
heirs, exors., administrators, or assigns should 
direct. <A. devised the estate to a trustee to pay 
certain specified legacies, & subject thereto, she 
devised it to C. in fee, & upon or for no other use, 
trust, intent, or purpose whatsoever.”’ A. died 
in 1832 :—Held: the mtge. had merged. 

The presumption being, that when the owner of 
an estate pays off a charge, he does it for the relief 
of the estate, a contemporaneous transfer of the 
charge to a trustee must be considered as one of 
the grounds upon which the presumption may be 
rebutted ; but no instance has been cited in which 
such a transfer has of itself been held to be decisive 
evidence against the presumption, & I am of 
opinion that it ought not to be so (LoRD LANG- 
DALE, M.R.).—Hoop v. Pnui.uips (1841), 3 Beav. 
513; 49 E. R. 202. 

Annotations :—Folld. Pitt v. Pitt (1856), 22 Beav. 294. 

Refd. He Tasker, Hoare v. Tasker, [1905] 2 Ch. 587. 

8628. Subsequent devise for life.|—-Pitr v. Pitt, 
No. 3621, ante. 


iv. Other Acts of Owner. 

3624. Devise & bequest by mortgagor of all real 
& personal estate to mortgagee—Mortgagee retain- 
ing part of debt out of personalty—Devise by mort- 
gagee with liabilities.)—A., the owner of a freehold 
estate, subject to a mtge. in fee to secure £1,300, 
devised & bequeathed his real & personal estate 
to B. the mtgee. B., in his residuary account, 
stated that he had retained £467, out of the personal 
estate, towards payment of his mtge. debt. After- 
wards, B. devised the property to three relatives 
of A., ‘‘ provided they undertake to receive the 
same with all the liabilities attaching thereunto ”’ : 
~~-Held : (1) under the circumstances, the mtge. had 
not merged in the fee ; (2) the three took the estate 
subject to the payment of the balance of the mtge. 
debt.— Hatcu v. SKELTON (1855), 20 Beav. 453 ; 
52 KE. R. 678. 

3625. Devise subject to mortgage—Mortgagor 
appointed executor & residuary legatee of mort- 
gagee—-Nonpayment of interest after mortgagees 
death— Deeds in hands of mortgagor.| — By his 
will dated Aug. 5, 1919, testator devised his lands 
in Herts unto & to the use of trustees upon trust 
for sale as therein mentioned & to hold the pro- 
ceeds of sale ‘‘ upon trust to pay the costs of such 
sale & to discharge & repay all mtge. debts secured 
on the said estate,’’ & then subject to certain 
other payments upon trust to pay the net proceeds 
of sale to his brother. By a codicil dated Sept. 7, 
1920, testator, after making certain devises & 
bequests not material to be stated, confirmed his 
will. Part of the property in Herts had been 
charged by testator’s predecessor in favour of 
M. G. to secure a loan of £2,500 by a deposit of 
title deeds coupled with a memorandum under- 
taking to execute a legal mtge. when required to 
do so. Testator had himself also charged another 
pe of the estate to M. G. to secure a loan of £5,000 

y a deposit of title deeds & an agreement by which 
he agreed to repay the principal money & interest 
& also agreed to execute a legal mtge. when 
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required to do so. By her will dated Nov. 11, 
1919, M. G., who died without either of the 
equitable mtges. having been paid off, mi Sena tid 
testator & another her exors. & residuary legatees. 
The will was duly proved by both exors. on Aug. 27, 
1920, & testator died on Sept. 18, 1920. There 
was evidence that testator’s share in the residue 
of M. G.’s estate would exceed the two principal 
sums, but that the estate had not been fully 
administered at the death of testator. The title 
deeds deposited to secure the loan of £2,500 were 
after testator’s death found amongst his papers. 
The other title deeds were in the hands of M. G.’s 
solrs. No interest had been oe on the mtges. 
since M. G.’s death, but it had been regularly 
paid by testator up to then :—Held: the result 
of testator being the mtgee.’s exor. was that he 
had to be treated as having in his hands on the 
mtgee.’s death the amount owing on the mtges. 
as part of her estate, but on the evidence he must 
be treated as having intended to discharge them 
out of his share of the mtgee.’s estate. The 
charges were therefore no longer subsisting at the 
date of his death.—__Re Grea, FORDHAM v. GREG, 
{1921] 2 Ch. 248; 911L. J. Ch. 48; 125 L. T. 825. 


(c) Incapacity of Owner. 
Infant owner.]|—See Equity, Vol. XX., p. 509, 
Nos. 2367-2370. 
Lunatic owner.|— See Equity, Vol. XX., pp. 
509, 510, Nos. 2371, 2372. 


(ad) Evidence. 

3626. Proof of intention—By correspondence 
between solicitors.|-After a decree in a foreclosure 
suit to which both the mtgor. & the first & second 
mtgees. were parties, the pltf., the first mtgee., 
adie the equity of redemption from the 

rustee in bkpcy. of the mtgor., & by the deed of 

assignment, in consideration of £1,380, the sum 
due on the first mtge., retained by the first mtgee. 
‘‘ in full satisfaction ’’ of his debt, & of £20 paid to 
the trustee, making the purchase-money of 
£1,400, the trustee assigned the mtged. property 
to the first mtgee., ‘“‘ subject to the aforesaid 
claim ’’ of the second mtgee. The value of the 
mtged. property did not exceed £1,380. The 
second mtgee. contended that the effect of this 
purchase was to extinguish the first mtge. debt, 
& to let in his own charge as a first incumbrance. 
A correspondence took place between the solrs. 
of the first mtgee. & the trustee at the time of the 
purchase :—Held: the question being one of 
intention, a correspondence between the solrs. 
of the first mtgee. & the trustee in bkpcy. at the 
time of the purchase, was admissible in evidence, 
on the question whether it was intended to keep 
the first mtge. alive.—ADAMs v. ANGELL (1878), 
5 Ch. D. 634; 46 L. J. Ch. 54; 25 W. R. 139; 
affd. on other grounds (1877), 5 Ch. D. 644, C. A. 


Annotations :-—Refd. Re Pride, Shackell v. Colnett, [1891] 
2 Ch. 135; Minter v. Carr, [1894] 3 Ch. 498; Thorne v. 
Cann, [1895] A. C. 11; Liquidation Estates Purchase Co 
v. Willoughby, [1898] A. C. 321 ; 
P.78; Ingie v. Vaughan-Jenkins (1900), 69 L. J. Ch. 6 
Nicholas v. Ridley, (1904] 1 Ch. 192; 
Paiste ON 1 Ch. 866; Whiteley v. Delaney, [1914] 


Sos-sEcT. 3.—MERGER OF LOWER IN HIGHER 
SECURITY. 
A. In General. 
3627. General rule.|—It is a general rule of law, 
that a party by taking or acquiring a security of 
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@ higher nature in legal operation than the one 
he already possesses, merges & extinguishes his 
legal remedies upon the minor security or cause of 
action, that Js to say the taking a bond or covenant 
or the acquiring a judgment for a simple contract 
debt merges & extinguishes the simple contract 
(LoRD TuRNER, ©.).—OWEN v. HOMAN (1851), 
3 Mac. & G. 378; 20 L. J. Ch. 314; 18 L. T.0.8. 
45; 15 Jur. 339; 42 E. R. 307, L. C.; affd. 
on other grounds (1853), 4 H. L. Cas. 997, H. L. 

Annotations :-— 


333 ; North British Inace. v. Lloyd (1854), 10 Kxch. 523 ; 
. M. & G. 679; Pri 


Davies v. Stainbank (1855), 6 De G. M Trice 
v. Barker (1855), 24 L. J. Q. B. 130; Gardner». Chapman 
(1860), 6 Jur. N. S. 1254; General Steam Navigation Co. 


v. Rolt (1860), 6 C B. N.S. : ; y 
ec re uy N. 8. 550; Way v. Hearn (1862), 


. . 74; Lee v. Jones (1864), 17 C. B. N.S. 
482; Bateson v. Gosling (1871), L. R. 7 C. P.9; Oriental 
Financial Corpn. v. Overend, Gurney (1871), 7 Ch. App. 
142; Muir v. Crawford (1875), L. R. 2 Se. & Div. 456; 
Duncan, Fox v. North & South Wales Bank (1880), 6 
App. Cas. 1; Rouse v. Bradford Banking Co., [1894] 
2 Ch. 32; Nicholas v. Ridley, {1904] 1 Ch. 192; Viola 
v. Anglo-American Cold Storage Co., [1912] 2 Ch. 305. 
3628. .|—Pltfs. lent M. £650 on the security 

of a mtge. of certain property, with a covenant by 

M. to repay the £650, with interest at 5 per cent., 

on June 22, 1864; & as the mtge. was not a 

sufficient security for more than £500, the loan 

was made on the further security of the pro- 
missory note of M. & two sureties for £150, pay- 
able on demand, with interest at 4} per cent 

The promissory note, which it was agreed between 

pltis. & M. should be a collateral security to the 

mtge. deed, was made & given to pltfs. on Dec. 7, 

1863, when £150, part of the loan, was advanced to 

M.; but the mtge. deed was not executed until 

Dec. 22, 1863. The deed contained no reference 

to the note, & the sureties who signed the note 

were not parties to the deed :—Held: the debt 
secured by the note did not merge in the deed, 

&, though the remedy on the covenant could not 

be enforced before June 22, 1864, time was not 

given to M. so as to discharge the liability of the 

sureties on the note.—BOALER v. MAYor (1865), 19 

C.B. N.S. 76; 34 L. J.C. P. 280; 12 L. T. 457; 

11 Jur. N.S. 565; 183 W. R. 775; 144 BE. R. 714. 

Annotations :—Refd. Stamps Comr. v, Hope, [1891] A. C. 
476; Westmoreland Green & Bluo Slate Co. v. Feilden, 
[1891] 3 Ch. 15. 

3629. Mortgage for part of debt—Not merged in 
subsequent mortgage for whole debt.|—Creditor 
having a mtge. on the funds of his debtor for part 
of his debt, does not necessarily surrender that 
mtge. or lower its priority, by taking a subsequent 
mtge. on the same funds for the whole of the debt. 

A., a creditor, having a security for his debt 
upon funds of debtor, takes afterwards, either 

one, but on behalf of himself & B. another 

creditor of the same debtor, or jointly with B., 

a security for both debts on the same funds which 

were the subject of A.’s separate security. A. 

does not thereby necessarily relinquish the separate 

security or alter its precedence.—MILN v. WALTON 

(1843), 2 Y. & C. Ch. Cas. 354; 7 Jur. 892; 63 

E. R. 156. 





B. Mortgage to Secure Existing Debt. 


3630. Specialty liability not co-extensive with 
simple contract liability—Joint & several promis- 
sory note—Mortgage by one of the makers.|-— 
Where B., being indebted to A., procured UC. to 


PART XIV. SECT. 4, SUB-SECT. 3.—B. 


t. General rule.}—There is no merger 
of a simple contract debt in a higher 
security, if such security is merely 
collateral, & the remedy is left on the 
simple contract debt.—WENBOURNE rf. 
J. 1. CasE THRESHING MACHINE Co. 


467.—-CAN. 


Mentd. Newton v. Chorlton (1853), 2 Drew. 


(Alta.), [1917] 2 W. W. R. 150; 34 
D. L. R, 363,--—CAN. 


a. Promissory note intu mortgage.j-— 
FAIRMAN v. MAYBEE (1858), 7 CU. P. 


b. ——.}—BANK OF UPPER CANADA 
vt. BARTLETT & O’HARE (1862), 


629 


join with him in giving a joint & several pro- 
missory note for the amount, & afterwards 
having become further indebted, & being pressed 
by A. for further security, by deed, reciting 
the debt, & that fora part a note had been given 
by him (B.) & C., & that A. having demanded 
payment of the debt, B. had requested him to 
accept a further security, assigned to A. all his 
household goods, etc., as a further security, with 

@ proviso, that he should not be deprived of the 

possession of the property assigned until after 

three days’ notice:—Held: this deed did not 
extinguish or suspend the remedy on the note, but 

that A. might, notwithstanding the deed, sue C. 

at any time.—TWOoOPENNY v. YOUNG (1824), 3 

a C. 208; 5 Dow. & Ry. K. B. 259; 107 E. R. 

Annotations :—Apld. Ansell v. Baker (1850), 15 Q. B. 20. 
Refd. Re Barrow & Goddes, Kx p. Christy (1832), 2 Deac. 
& Ch. 155: Prico ». Moulton (1851), 10 C. B. 561; Stamps 
Comr. v. Hope, [1891] A. C. 476. Mentd. Boll v. Banks 
(1841), 3 Man. & G. 258; Re Keasloy, Kz p. Ponnell (1841), 
2 Mont. D. & De G. 273; Owen v. Homan (1851), 3 Mac. 
& G. 378; Newton vw. Choriton (1853), 10 Hare, 646; 
Bingham v. Corbitt (1863), 11 W. R. 232; Oriental 
Financial Corpn. ». Overend, Gurney (1871), 7 Ch. App. 
145, n.; Westmoreland Green & Blue Slato Co. v. Fielden 
(1891), 65 L. T. 428. 

3631. —-—.|—-lf one of two makers of 

a joint & several promissory note gives the holder 

a deed of mtge. to secure the amount, with a 

covenant to pay it, the other maker is not thereby 

discharged ; for the remedy on the specialty is not 
co-extensive with the remedy on the note.— 

ANSELIL v. BAKER (1850), 15 Q.B.20; 15L.T.0.8. 

559; 117 E. R. 365. 

Annotations :—Apld. Sharpe v. Gibbs (1864), 16 C. B..N. S. 
527; Boalor v. Mayor (1865), 19 ©. B. N.S. 76. Meontd. 
oe een Greon & Bluo Slate Co. v. Foildon, [1891] 
3632. —-— Mortgage by two of three debtors.|— 

Three persons were owners of some property, & 

they employed pltf. to let it for them, & two of 

them exccuted a mtge. deed securing to him the 
amount of his bill; in an action of assumpsit 
against the three for the amount of the bill :— 

Held: the action would lie, as the specialty 

liability not being co-extensive with the simple 

contract liability, the latter was not merged in the 

former.—SHARPE v. GIBBS (1864), 16 C. B. N.S. 

527; 12 W. R. 711; 143 BF. R. 1234. 

Se ateatai :-—Apld. Boaler v. Mayor (1865), 19 C. B. N.S. 


36383. Question of intention—Deposit of under- 
lease as security—Subsequent deposit of head lease 
to secure further advance.) —Bkpt. being the 
lessee under a lease for forty-six years subject to 
a former lease for twenty years deposited it by 
way of equitable mtye. He afterwards pur- 
chased the remainder of the term granted by the 
first lease, & deposited that lease also with the 
same parties for securing a further sum :—Held : 
the first lease was not under these circumstances 
merged in the second, & the depositaries were good 
equitable mtgees. under both deposits. 

Merger & extinguishment are now considered 
as matter of intention (Str JOHN CrRoss).—Le 
Dix, Ez p. WHITBREAD (1841), 2 Mont. D. & De G. 
415, Ct. of R. 

3634. Presumed intention—Bill of sale securing 
sum secured by earlier bill of sale & further 
advance.}|—At the time when a bill of sale was 
executed, the mtgee. had notice of an act of 


C. P. 238.—CAN. 

Cc. GoRE BANK v. MCWHIR- 
TER (1868), 18 C. P. 293.—CAN. 

d. ——.]-—-NORTHERN CROWN BANK 
0. KLFORD & CORNISH, [1917] 2 W. W. RR. 


109; 10 Sask. L. R. 96; 34 D. L. RK. 
280.—CAN 
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bkpcy. committed by the mtgor., upon which he 
was afterwards adjudicated a bkpt. The money 
secured by the deed consisted in part of a sum paid 
by the mtgee. in discharge of the claim of the 
holder of two prior registered bills of sale executed 
before the act of bkpcy. was committed. The 
old bills of sale were not transferred to the new 
mtgee., & satisfaction of them was entered up. 
The new bill of sale was registered :—Held: the 
new bill of sale was valid as against the trustee in 
the bkpcy. to the extent of the sum paid to the 
prior mtgee.—Re Jamus, Wz p. Harris (1874), 
4 R.19 Eq. 253; 44 L. J. Bey. 31; 31 L. T. 621 ; 
23 W. R. 536. 

Sec, also, BONDS, Vol. VII., pp. 192 et segq., 
Conrractr, Vol. XII., pp. 515 et seg. 


C. Iffect of Judgment for Mortgage Debt. 

38635. Judgment obtained on covenant—Mort- 
gage security still available.|—-A mtgee., who 
recovers judgment upon his bond or covenant, 
cannot, so long as the judgment remains in force, 
sue his debtor upon the same bond or covenant, 
but he does not thereby lose his collateral security 
(WIGRAM, V.-C.).— LLOYD v. MASON (1845), 4 
Hare, 182; 14 L. J. Ch. 2573; 9 Jur. 772; 67 
Ki. R. 590. 


Annotations :-—Mentd. Morgan v. Taylor (1859), 5 C. B. N.S. 
653; O’Brien v. Lowis (1863), 3 De G. J. & Sm. 606. 


—-~ Vol. 





.j|-—Sec, further, JUDGMENTS, 
XXX., pp. 164-165, Nos. 334, 336-338. 

_ 3636. —— .|—Costs & expenses properly 
incurred by a mtgee. in relation to the mtged. 
property, & which the mtgor. will be compelled 
to pay as a condition of being allowed to redeem 
the property, do not constitute a debt in respect 
of which an action can be maintained by the 
mtgee. against the mtgor. 

No doubt if the debtor in his character of mtgor. 
claimed to redeem the mtge., the ct. would not 
grant him that which originally was an indulgence, 
# departure from the strict tenor & his legal right, 
without imposing upon him the condition of pay- 
ing the mtgee., not only the debt which he had 
contracted to pay by his covenant but any 
expenses which had been properly incurred by 
the mtgee. in her position as such. But that is 
wn entirely different thing from saying that an 
action of debt could be maintained by the mtgee. 
against the mtgor. for those expenses (COTTON, 
lu.J.)—Re SNEYD, Ea p. FEwINGs (1883), 25 
Ch. D. 3388; 53 L. J. Ch. 545; 50 L. T. 109; 32 
W. R. 352, C. A.; revag. 8S. C. sub nom. Re SNEYD, 
Ex p. OXFORD (BP.), 52 L. J. Ch. 724. 

Annotations :—Consd. Wales v. Carr, (1902) 1 Ch. 860. 

Refd. Arbuthnot v. Bunsilall (1890), 62 L. T. 234: Faber 


v. Lathom (1897), 77 L. T. 168; Economic Life Agsce. 
Soc. v. Usborne, [1902] A. C. 147. 





MorRTGAGE. 


D. Effect of Legal Mortgage on Equitable Charge. 


3637. Void legal mortgage—Equitable mortgage 
revived.|—An equitable mtge., with agreement for 
legal mtge. Then an act of bkpcy.; then a legal 
mtge.:—Held: legal mtge. invalid, but that 
equitable mtge. was not merged, but revived.— 
Re EMERY, Ez p. HARVEY (1839), Mont. & Ch. 261 ; 
3 Deac. 5473; 4 Deac. 52, Ct. of R. 

3638. Deposit of policy as security for costs— 
Subsequent mortgage of policy for advances only.]— 
A solr. took a deposit of a policy of assurance 
from a client to secure costs, but without a memo- 
randum to that effect. Subsequently a mtge. was 
executed, assigning the policy as a security for 
sums already advanced & thereafter to be 
advanced, but it made no mention of the costs :— 
Held: the deposit for costs merged in the subse- 
quent mtge., & after the payment of the sums 
advanced by way of loan the solr. had no further 
lien on the proceeds of the policy.— VAUGHAN v. 
VANDERSTEGEN (1854), 2 Drew. 289; 61 EH. R. 
730; sub nom. VAUGHAN v. VANDERSTEGEN, Re 
ANNESLEY, 2 Eq. Rep. 1257; 23 L. T. O. S. 
328. 


Annotation :—Mentd. London Chartered Bank of Australia 
v. Lempriére (1873), L. R. 4 P. C, 572. 


3639. Loan to pay off legal mortgage—Secured 
by equitable mortgage.|—C. held two properties, 
one, The Cedars, as trustee for his wife, pltf., & 
the other, the Riding School, in his own right. 
These properties were, with the consent of his wife, 
mortgaged to T. for £2,000. Afterwards C. came 
to M., & without disclosing the above facts, 
borrowed £1,200 from him on the representation 
that he would with it pay off a mtge. of that 
amount on The Cedars & transfer the mtge. 
to M. M. advanced the £1,200 & with £1,000 of 
it OC. paid off half of his principal to T. In Jan. 
1898, C. informed M. that the £1,200 did not 
entirely pay off T.’s charge, & C. on same day 
executed an equitable mtge. on The Cedars to 
M. to secure the £1,200, merely reciting that the 
£1,200 had been advanced to enable C. to pay off 
a then existing mtge.:—Held: the charge on 
The Cedars & the Riding School was kept alive 
in equity in favour of M. to the extent of £1,000 
in so far as that could be done without prejudicing 
the rights of T. or pltf.; & that M. did not lose 
this charge by taking the equitable mtge. for 
£1,200, there being thereby no release or ex- 
tinguishment of the prior charge, & no merger 
of the securities, neither the debts secured 
nor the securities being identical, nor the remedies 
given by them co-extensive.—CHETWYND v. 
ALLEN, [1899] 1 Ch. 353; 68 L. J. Ch. 160; 80 
L. T.110; 47 W. R. 200; 43 Sol. Jo. 140. 
Annotation :—Apld. Butler v. Rice, [1910] 2 Ch. 277. 

8640. Charges kept alive to preserve priority.|— 
CROSBIE-HILL vw. SAYER, No. 3566, ante. 
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Part XV.—Avoidance of Mortgages. 


Bankruptcy of mortgagor.|—See BANKRUPTCY 
Vols. IV., V., pp. 53, 56— 3 N = 
584, 7298, °” pp. 53, 56-69, 878, Nos. 444, 480 

Bargains with expectant heirs.|—See FRaAvUDUvU- 
LENT & VOIDABLE CONVEYANCES, Vol. XXV.. pp. 
270, 275, 276, 277, 278, Nos. 948, 990-1004, 1011- 
1023, 1028-1030, 1034, 1035. 

Circumstances arising from relationship of parties 
—Parent & child.]|— See Conrract, Vol. XII., p. 
103, N ae 
. usband & wife.]|—Sce HusBAND & WIFE 
Vol. XXVIL. p. 168; Nos 1368, 1369. 
nfan uardian.|—See INFANTS, Vol. 
XXVIII., p. 194, Ne 528. 

—— Solicitor & client.) —Sce SoLicrrors. 

Immoral consideration.|—See Contract, Vol. 
XIT., p. 277, No. 2273. 

3641. Fraud—Want of consideration.|—A solr., 
A., was intrusted by a client, B., with money to be 
lent on mtge.; A. appropriated it to his own use, 
& afterwards, being pressed by B., obtained from 
another clicnt, C., fraudulently, & without con- 
sideration, mtges. of equitable estates belonging 
to C., which he handed over to B. A. soon after 
became bkpt., & nearly three years afterwards C. 
discovered, for the first time, the nature of the 
transaction between A. & B., whereupon he filed 
a bill against the latter to be relieved from the 
mtges. :—Held: he was entitled to the relief 
sought & his claim had not been barred by 
acquiescence or confirmation whilst he was 
ignorant of the facts constituting his equity.— 
WALL v. COCKERELL (1863), 10 H. L. Cas. 229; 
1 New Rep. 486; 382 L. J. Ch. 276, 8 L. T. 1; 
a N.S. 447; 11 W. R. 442; 11 EB. BR. 1013, 
Annotations :—Distd. London Irechold & Leasehold Pro- 

perty Co. v. Sufficld, [1897] 2 Ch. 608. Refd. Spaight. v. 

Cowne, Edwards v. Spaight (1863), 1 Hem. & M. 359; 

Mollett ». Robinson (1870), L. R. 5 C. P. 646. 

3642. Misrepresentation—Fraud.|—PItf. relying 
upon a false representation of her solr. that it was 
necessary to raise money to pay off an old mtge. 








on her sister’s estatc, & that she herself would not 
incur any liability by so doing, executed a mtge. of 
her estate in favour of deft. The solr. applied the 
mtge. money for his own purposes, & the fraudu- 
lent nature of the transaction was not discovered 
until his death :—Held: the mtge. must be set 
aside.—LEE v. ANGAS (1866), 7 Ch. App. 79, n.3 
15 L. T. 380; 15 W. R. 119; affd. (1868), 7 Ch. 
App. 80, n., L. JJ. 

3643. —— Registered title.|—A son who 
was heir-at-law to his father, who was one of the 
exors. & trustees of his father’s will, though he had 
not proved the will, & whose Christian names & 
description were identical with those of his father, 
after his father’s death, executed mtges. of free- 
hold & leaschold property of the father & applied 
the mtge. money to his own purposes. He 
handed over the title deeds to the mtgees. The 
transaction took place without the knowledge of 
his mother & sister, who were co-trustees & co- 
extrices. with him, & who had proved the will. 
The will had not been registered in the Middlesex 
Registry, though the property was situate in that 
county. The mtge. deeds were registered. They 
purported to the executed by the absolute owner 
of the property, & the solr. who acted for both 
parties believed the son to be the absolute owner. 
The son told him nothing about the father’s will. 
The solr. searched the Middlesex Registry. The 
son took a bencficial interest under the trusts of 
the father’s will. After the son’s death the fraud 
was discovered, & the mother & sister, as trustees 
of the father’s will, brought an action against the 
mtgees., claiming a declaration that the mtges. 
were void against them, & delivery up of the 
title deeds. The other beneflciaries under the 
will were made defts. :—Held : the son in executing 
the mtge. deeds was personating his father; the 
deeds were forgerics & passed nothing to the 
mtgees., except the son’s beneficial interest under 
the father’s will; & the mtgees. could obtain no 
title by virtue of Middlesex Registry Act, 1708 





PART XV. 

e. Circumstances arising from re- 
lationship of | pelea Fs usband cd wife.) 
——SMITH ¥ DOLL (1911), 16 W. L. R. 
471; 3 Alta. L. R. 383.—CAN. 

j }—RoyvaL TrRusT Co. 
v. LLoyp (1915), 32 W. L. R. 354; 9 
eee R. 122; 25 D. L. R. 802.— 


 aEaapenmneee’ 





g- .}—A wife at the request 
of her husband executed a mtge. in 
favour of a bank in order to relieve 
the husband from pressure by the bank 
for payment of a debt. The evidence 
disclosed that there was no undue 
influence exercised by the husband, but 
she signed the instrument without 
obtaining any independent advice. In 
an action to set aside the mtge. :— 
Held: a mtge. executed in the cir- 
cumstances was binding upon the 
maker.—SIMMONS v. ROYAL BANK OF 
CANADA (1915), 33 W. L. R. 363; 22 
B. C. R. 69.—CAN. 

h. —— Duress.}—A person having 
been arrested on a charge of obtaining 
money under false pretences, agreed, 
in presence of the magistrates who had 
issued the warrant, to execute a mtge. 
on his farm to secure the amount, 
whereupon he was discharged, & he, 
with complainant, went & ‘guve in- 
structions for the conveyance, which 
he subsequently executed. The ct., 
under the circumstances, refused to 








sot aside the mtgo. as obtained by 
duress.—Bopny v. FINLEY (1862), 9 
Gr. 162.—CAN. 

k. —— Intozxication.)—Pitf. gave 
deft. a mtge. & subsequently executed 
@ conveyance to him of the eguity of 
redemption. Pltf. asserted that the 
conveyance was obtained from him b 
fraud & while intoxicated throug 
drink supplied to him by the deft., at 
his, deft.’s, hotel:—Held: the_ ovi- 
dence did not establish the fraud 
charged.— McILRoy v. Davis (1884), 1 
Man. L. R. 53.—CAN. 

1. Mortgage by mortgagor & his 
wife & son.)—Held: deft. had failed 
to discharge the onus on him of proving 
that the contracts which he alleged, & 
which were contrary to the face of the 
documents, were fully & intelligently 
explained to & understood by pltfs. 
Even if they had been strangers in 
blood to the principal mtgor. they 
would have been entitled to such ex- 
planation, & as they were in fact his 
wife & unemancipated child they were 
much more so entitled. Judgment was 
given setting aside the appits.’ mtges. 
—SCHWARTZ v. GUERIN (Alta.), [1922] 
2 W. W. RB. 145; 65 D. L. R. 415.— 
CAN. 

3642 {. Misrepresentation—Fraud. |— 
MULHOLLAND v. MORLEY (1870), 17 Gr. 
293.—CAN. 





TRACEY 
412.—CA 

3642 iii. .)—Deft. executed 
a mtgo. to M. to secure the cash instal- 
ment of an agreement for purchase of 
certain land from parties for whom M. 
purported to act as agent without 
authority, which purchase deft. under- 
stood to be conditional upon the sale 
which was never effected, of certain lan 
of deft. by M. The ct. held that the 
transaction was in essence a fraudulent 
scheme by M. :—Held: the mtge. was 
null & vold even in the hands of a 
bond fide assignee for value.—J ACOBBON 
v. WILLIAMS (Alta.), [1919] 2 W. W. R. 
S91 , 48 D. L. R. 51.—OAN. 

m. Second mortgage represented 
to be first.}—Deft. owing pitf. no bills 
& notes, executed to him a mtge. for 
the amount, which pltf. accepted on 
deft.’s representation that it was a 
first claim on the land, but on scarching 
at once he found a prior incumbrance, 
& told deft. ho would not accept the 
mtge. :—Held: pltf. could not there- 
upon suo on the original cause of action 
but should at least have tendered 
@ reconveyance.— ADAMS v. NELSON 
(1862), 22 U. C. R. 199.—CAN. 


n. Insolvency of mortgagor.}—In pro- 
cocdings to set aside an equitable 
intge. on the ground of the insolvency 
of the mtgor. at the time of the mtge., 
the fact of the insolvency must be 


ou) (1913), 25 W. L. R. 
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(c. 20).—Re COOPER, COOPER v. VESEY (1882), 20 
Ch. D. 611; 51 L. J. Ch. 862; 47 L. T. 893; 30 
W.R. 648, C. A. 

Annotations :—Consd. Manners v. Mew (1885), 29 Ch. PD. 
725. Apld. Re de Leeuw, Jakens r. Central Advance & 
Discount Corpn., [1922] 2 Ch. 540. Refd. Brocklesby v. 
Temperance Bidg. Soc. (1893), 3 Ch. 130; Re Ingham, 
Jones v. Ingham, [1893] 1 Ch. 362. 


3644. Estoppel of mortgagor.|—-Two 
trustees advanced money on a mtge. of realty. 
S., one of the trustees, paid the money to E., a 
solr., who produced to him the mtge. deed executed 
by K. as the mtgor. The deed, which contained 
the usual receipt for the money in the body of it, 
was handed over by E. to S., who retained it. 
K., who was not a man of much education, & 
employed E. from time to time in relation to his 
property, & had implicit confidence in E., had 
signed the deed on his advice, but did not know 
that it was a mtge. & had not instructed E. 
to obtain a mtge. E. misappropriated the 
money & absconded. On discovery of the fraud 
K. brought an action against the trustees to set 
aside the mtge. :—Held : under the circumstances 
Kk. was estopped by his conduct from denying 
that the mortgage was valid, & E. had authority 
to receive the mtge. money.—KING v. SMITH, 
[1900] 2 Ch. 425; 69 L. J. Ch. 598; 82 L. T. 815; 
16 T. L. R. 410. 

Annotation :—Refd. Howateon v. Webb, [1907] 1 Ch. 537. 

3645. By conduct.|—-W. was solr. & banker 
of pltf. co., & was also its managing director, & 
as banker & manager he kept the co.’s accounts. 
He was also one of the four trustees of a settle- 
ment & solr. to the trust. In 1892 W., as solr. to 
the settlement trustees, received £9,000, part of 
the trust funds, & paid it into his own account at 
his private bank pending re-investment. Subse- 
quently, on W.’s advice, the directors of the co. 
resolved to replace certain existing mtges. of their 
property by one mtge. at a lower rate of interest, 
leaving the mode of raising the money entirely 
to W. W. then, without the knowledge of the 
directors, made an entry in his ledger purporting 
to transfer the £9,000 to the credit of the “‘ mtge. 
account ”’ of the co., & he also prepared a mtge. by 
the co. to himself & his co-trustces to secure the 
£9,000, with interest, on the co.’s property. At 
a meeting of the directors in June, 1893, W. pro- 
duced the mtge. engrossed for execution, & it was 
then & there sealed with the co.’s seal & signed by 
two directors as well as by the co.’s secretary, 
a clerk of W.’s, but no cash actually passed, as the 
directors knew. The deed was then given to or 
left with W., who kept it in his own possession, & 
wrote to one of his co-trustees informing him of 
the mtge. investment of the £9,000. The deed 
was not entered on the co.’s register of mtges. 
In 1895 W. absconded & was adjudicated bkpt., 
when it was discovered that he had misappro- 
priated the £9,000. 

In an action by a co. to set aside a mtge. on the 











proved by legal evidence, & in case of 
doubt the mtgee. is entitled to an issue. 
— JONES v. MACKENZIE (1859), 7 W. R. 
717.—AUS. 

0. Insolvency of surety.|—COMMER- 
sory en v. PooRg (1858), 6 Gr. 514. 


lands subject to a mtgo. were sold by 
the sheriff under execution in a suit 
against the exors. of the mtgor., & 
conveyed by the sheriff to the pur- 
chaser in Oct. 1858, this sale was 
validated by 27 Vict. c. 13, & the heirs 
of the mtgor, could. not impeach the =m 
same.—MCEVvoy v. CLUNE (1874), 21 
Gr. 515.—CAN, 


the ct. :—Held: 


e. given 


qa. Mortgage impeached by judgment 
creditor—Proof of amount due.}—KEL- 
nee v. HUNTER (1876), 24 Gr. 430.— 


r. Consideration—Illegality—Betting. ] 
—Question as to legalit 
gage given to secure debt incurred 
p. Who may avoid.)}—Held: where y betting on horse race, no evidence 
being given that horse racing was 
illegal in State of Maine, nor evidence 
given as to construction of statute by 
ie F pe ahora, in the », 
absence of any such evidence, was; _R. 286. 
wrong in directing the jury that the o Det 206 we 
waa : 
McDUFFEE (1878), 18 N. B. 
B.) 26.—CAN. 


MORTGAGE. 


grounds (a) that the mtge. was only an escrow 
& not intended to become operative as a complete 
deed until the money was paid to the mtgors. ; 
& (b) that the mtgees. never gave & that the co. 
never got the mtge. consideration :—Held: the 
mtge. was valid & binding on the co., for it was 
sealed & delivered by the co. to W. as a perfect 
deed & immediately operative, & was not merely 
an escrow ; & the co. had by their conduct enabled 
W. as their manager & banker to represent to the 
mtgees., that their, the mtgees.’, money was 
invested on the security of the co.’s property.— 
LONDON FREEHOLD & LEASEHOLD PROPERTY Co. 
v. SUFFIELD, [1897] 2 Ch. 608; 66 L. J. Ch. 790; 
717L. T. 445; 46 W. R. 102; 147. L. BR. 8; 42 
Sol. Jo. 11,C. A. 

46. ——— As to nature & contents—Plea of non 
est factum.]—W., who was formerly a managing 
clerk to H., a solr., was his nomince & trustee in 
respect of certain building speculatiofis on land 
at E. belonging to H. W. left H.’s employment 
& was shortly afterwards requested by H. to 
execute certain deeds transferring the E. property, 
which he did. One of the deeds signed by W. 
was a mtge. between him & P. This mtge. was 
subsequently transferred to A., who sued W. to 
recover payment of the principal & interest which 
he as mtgor. had covenanted to pay in the usual 
form. W. set up a plea of non est factum, the deed 
having been signed under a misrepresentation as 
to its nature & contents :—Held: W. executed 
the deed knowing it purported to deal with the 
property, & therefore it was not sufficient for him, 
in order to support a plea of non est factum, to 
show that a misrepresentation was made to him 
as to its contents.—HOWATSON v. WEBB, [1908] 
1Ch.1; 771. J. Ch. 82; 97 L. T. 780; 52 Sol. 
Jo. 11, C. A. 3 afd.» {1907] 1 Ch. 537. 

Annotations eT hes Bagot v. Chapman, [1907] 2 Ch. 222. 


Mentd. Carlisle Cumberland Banking Co. v. Brage, 
noeee 1K. B. 489 ; Browne v. Lewis (1918), 86 L. J. K. B. 


3647. J—A married woman 
entitled to a reversionary interest was induced by 
her husband to execute a document which he 
represented to be a power of attorncy enabling 
him to raise money at some future time. It was 
in fact a mtge. of a reversionary interest to which 
she was entitled for £12,000 containing a personal 
covenant for payment by the wife. The wife 
knew that if her husband did eventually raise 
money under the document it would be raised out of 
her reversionary interest. She did not intend to 
create a present charge or incur any personal 
liability. The mtgees. brought this action against 
the husband & wife for foreclosure & judgment in 
their covenants. The wife pleaded, among other 
defences, non est factum :—Held: the husband’s 
misrepresentation was as to the nature & character 
of the deed, & the plea was good as to the whole 
deed, & even if the charge on the wife’s reversionary 
interest were valid, the defence ought to prevail 














. Stifling prosecution. ]— 
Where it was shown that the wife of a 
person against whom criminal charges 
were about to be instituted, executed 
a mtge. on her lands in order to prevent. 
such charges being proceeded with, the 
ct. refused to enforce payment of the 
security, & dismissed a bill filed by tho 
mtgecs. for that purpose.—WarTTs v. 
MITCHELL (1879), 26 Gr. 570.—CAN. 


a. —— WNailure of.}—AYLESWORTH 
LEK (Sask. ) Les 21 W. L. R. 48; 


of mort- 


void.-—BAILEY . b. No proof of signature of mortgage.) 
% (2 P.& —MITCHELL v. STRATHY (1880), 28 


Gr. 80.—CAN. 
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as to her covenant to pay principal & interest.— 
BaGor v. CHAPMAN, [1907] 2 Ch. 222; 76 L. J. Ch. 
523; 23 T. L. BR. 562. 
Annotation :—Refd. Howatson v. Webb, [1908] 1 Ch. 1. 
]—Sce, generally, MISREPRESENTATION & 
FRAUD, pp. 1 et seg., ante. 

3648. Deed delivered only as escrow.]—LoNDON 
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FREEHOLD & LEASEHOLD PROPERTY Co. Uv. 
SUFFIELD, No. 3645, ante. 
——.]—See, generally, Vol. XVII., 
pp. 211-213, Nos. 239-251. 
Unregistered money-lender as mortgagee.|—See 
ore & MoNEy-LENDING, p. 205, No. 304, 
ante. 


DEEDs, 


Part XV1.—Accounts. 


SEcT. 1.—GENERAL ACCOUNTS. 
SUB-SECT. 1.—IN GENERAL. 


3649. Necessity for—In action for redemption.]}— 
P. being indebted to H., assigned to him certain 
leaseholds, reserving a power to repurchase by a 
certain day, on three months’ notice, & payment 
of what should be found due after deducting rents 
& sale moneys received by H. in the interval; & 
it was stipulated that time should be of the 
essence of the contract, & that the transaction 
should be taken as a gale, not a mtge. P. gave 
notice of repurchase, & demanded an account, 
which was at first refused, & when delivered was 
imperfect. Without having made tender, he filed 
his bill on the day before that on which the right 
of repurchase would, under the terms of the 
arrangement, cxpire, praying for an account & 
reconveyance. Demurrer for want of equity 
overruled, on the ground that an account was a 
necessary part of the transaction.—PONSFORD v. 
HANKEY & Harrison (1861), 2 Giff. 604; 5 
L. T. 172; 7 Jur. N. S. 938; 9 W. R. 358; 66 
E. R. 253; affd.,3 De G. F. & J. 544, L. JJ. 

3650. What is credited to mortgagor—Not 
amount expended in preserving property.|—-As 
a general rule a mtgor. can have no lien on the 
property mortgaged for money expended in 
preserving the property ; but money so expended 
enures for the benefit of the mtgee.—NokRIs v. 
CALEDONIAN INSURANCE Co. (1869), L. R. 8 Eq. 
127; 38 L. J. Ch. 721; 20 L. T. 989; 17 W. RB. 
954. 

Annotation :—Refd. Re Loslie, Leslio v, French (1883), 23 

Ch. 1D. 552 


What is debited to mortgagor.|—See Sub-sect. 4, 





ost. 

8651. Effect of acquiescence by mortgagor— 
Accounts corrected by mortgagee in own favour. |— 
Where an account was made out by a mtgor., & 
corrected by the mtgee. in his own favour, & 
returned to the mtgor., & nothing more done by 
either party for Many years, it was held that 
the parties were bound by acquiescence in the 
accounts.-—BONDS v. SLYMAN (1847), 8 L. T. O. S. 
357, L. C. 

3652. Account of arrears of rents & profits-— 
Right of mortgagee—Where receiver appolnted— 
Not after death of mortgagor.|—Mtgcc. of an estate 
over which there is a receiver omitting to take the 

PART XVI. SECT. 1, SUB-SECT. 1. compensation for 
co. Mortgage money re-advanced — 
After part payment—M ortgagor estopped 
from proving payme f any portion 
of original sum advanced.}—INGLIS Vv. 
GILCHRIST (1863), 10 Gr. 301.—CAN. 
d. New accountsa—When ordered. }— 


Held: 


140.—CA 


the land so taken, 
which he refused, & the matter having 
been referred to arbn. £30 only was 
awarded. Ona bill filed to redeem :-—— 
in the circumstances, he was 
chargeable only with the sum awarded. 
—GUNN wv. MCDONALD (1865), 11 Gr. 


necessary steps for the satisfaction of his debt 
& interest during the life of the mtgor., is not 
entitled to a retrospective account of rents & 
profits after the death of the latter.—FLIGHT v. 
CaMac (1856), 25 L. J. Ch. 654; 4 W. BR. 664, L. C. 
Shar ar :—Refd. He Hoare, Hoare v. Owen (1892), 67 


3653. —— Liability of mortgagee—Mortgage of 
life interest—Notice of forfeiture.|—A., the equitable 
tenant for life of Blackacre, joined with his trustee 
in mortgaging his interest to B. A.’s life interest 
was liable, under the instrument by which it was 
created, to cesser in the event of his alienation, 
but B. had no notice, when he took his security, 
of the clause of forfeiture. Many ycars afterwards 
the persons entitled in remainder in the event of 
the cesser of A.’s life interest, filed a bill to assert 
their rights, & recover possession of the property : 
—Held: the account of rents & profits ought to 
be carried back as against A., & his trustee to the 
time when pltfs.’ right accrued, but as to B., only 
to the time when he first received notice of the 
clause of forfeiture; & an inquiry was directed 
for that purpose.—-HENNESSEY v. Bray (1863), 
33 Beav. 96; 9 L. T. 41; 9 Jur. N. S. 1065; 11 
W. R. 1053; 55 EK. R. 302. 

3654. Account taken at instance of second mort- 
gagee—To be taken as at instance of mortgagor.|— 
(1) In a redemption action by a second mtgee. 
against the first mtgee., the account to be taken 
at the instance of the second mtgee. must be taken 
in all respects as though it were being taken at the 
instance of the mtgor. himself, & the second mtgee. 
may assert such equity as the mtgor. himself 
might have had to exclude any particular item 
from the account. 

(2) The amount stated in the mtge. deed to be 
advanced is never conclusive (KAy, J.).—MAIN- 
LAND v. UPJOHN (1889), 41 Ch. D. 126; 58 L. J. Ch. 
361; 60 L. T. 614; 37 W. R. 411. 

Annotations :—As to (1) Consd. The Benwell Tower (1895), 
72 L. T. 664. Generally, Refd. Field v. Hopkins (1890), 
59 L. J. Ch. 174; Kyre v. Wynn-Mackenale, [1894] 1 
Ch. 218; Biggs v. Hoddinott, Hoddinott v. Biggs, (1898) 

2 Ch. 307; Santley v. Wilde, [1890] 2 Ch. 474; Rice 


v. Noakes, (1900) 2 Ch. 445; Cuarritt v. Bradley, [1901] 
2K. B. 550; Cheese v. Keen, [1908] 1 Ch. 245. 


3655. Mortgage by joint lessee—Rights of mort- 
gagee against co-lessees.|-—Mtgee. of the share of 
a joint lessee in a colliery is entitled in equity to 
call the co-lessees to account for the rents & profits, 


actually conveyed, & he subsequently 
sold the land to which he had the title : 
-——HTeld : he must account for the pro- 
ceeds of the sale not exceeding the 
mtge. money secured, with the interest 
& costs.—LUNDY v. McKamis (1865), 
11 Gr. 578.—CAN. 

g. Payment of rent to mortgagee— 
Liability to account to assignee of equity.) 


GILMOUR v. O'BRIEN (1864), 1 Ch. Ch. 
244.—-CAN. 


e. Compensation awarded to mortgagee 
—Must be brought into account.}—A 
mtgee. of land, part of which was taken 
by a railway co., was offered £100 as 


f. When account ordered— Against 
mortgagor.}—Where & wroug lot was 
mitged. through error, the mtgor. own- 
ing only the land intended to be em- 
braced in it, & having no title to that 


—GILMOUR v. Rok (1874), 21 Gr. 284.— 
CAN. 


h. Right of mortgagor—To detailed 
statement of amvunt owing.}—Where wu 
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& has exactly the same remedies against them as 
the original lessee had.—_ BENTLEY v. BATES (1840), 
4Y. & C. Ex. 182; 9 L. J. Ex. Eq. 30; 4 Jur. 
652; 160 EB. R. 971. 

Annotations :—Refd. Redmayne v. Forster (1866), 35 L. J. Ch. 
847; Dodds v. Preston (1888), 59 L. T. 718. Mentd. 
Roberts v. Eberhardt (1853), Kay, 148: Adair v. New 
es Co. & Metropolitan Water Board (1908), 25 T. L. R. 


$656. Mortgage of share in patent—Liability of 
mortgagee to account for profits—When no royalties 
received.|—R., who was assignee of a moiety of a 
patent, & claimed to be owner of the other moiety 
by purchase from a mtgee. of S., the owner of 
that moiety, made machines according to the 
pen & sold them at a profit, but did not grant 
lcences or receive royalties. S. brought his 
action to impeach the sale & to redeem. At the 
trial it was admitted that the sale of the second 
molety to R. was bad, & that he could only be 
treated as transferee of the mtge. By consent 
judgment was given, directing (a) an account of 
what was due on the mtge.; (b) an account of 
profits ‘‘ come to the hands of R., as such mtgee. 
as aforesaid.’’ R. filed an affidavit stating that 
he had worked the patent in the exercise of his 
rights as co-owner, & submitted that the profits 
he had made were not received by him as mtged., 
& that he was not liable to account for them :— 
Held: as R. had not received royalties, & the 
Prous which he had made were derived only from 

8 using the patents, which as co-owner he was 
entitled to do, they were not profits received by 
him as mtgee.; & he was not liable to account for 
them.—SrrErs v. Roasrs, [1892] 2 Ch. 13; 61 
L. J. Ch. 676; 66 L. T. 502; 36 Sol. Jo. 306, 
O. A.; affd., [1893] A. C. 232, H. L. 

Annotations :—Mentd. Heyl-Dia v. Edmunds (1899), 81 L. T. 
579; National Soc. for Distribution of Electricity by 
Secondary Generators v. Gibbs, [1899] 2 Ch. 289 ; Kdwards 
®. Picard, [1909] 2 K. B. 903; Re Heath’s Patent (1912), 
56 Sol. Jo. 538; Diamond Coal Cutting Co. v. Mining 
Appliances Co. (1915), 85 L. J. Ch. 232. 

38657. Mortgage of share in partnership—Right 
of mortgagee to account of share of partnership 
assets—On dissolution of partnership.|—A partner 
mortgaged his share in the partnership assets with 
the knowledge of the other partner :—Held : 
the mtgor. could not, on the dissolution of the 
partnership, sell his share to the other partner for 
a fixed sum without the consent of the mtgee., 
who was entitled to an account of the share of 
the partnership assets to which the mtgor. was 
actually entitled.—WatTTs v. DriscoLtL, [1901] 
1 Ch. 294; 70 L. J. Ch. 157; 84 L. T. 97; 40 
W. R. 146; 17 T. L. R. 101; 45 Sol. Jo. 98, C. A. 

——.]—See, generally, PARTNERSHIP. 


SuB-sEcT. 2.—ON WHom BINDING. 

3658. Subsequent incumbrancers—In absence of 
fraud or collusion.|—Mtgee. bound by the account 
between the first mtgee. & mtgor.—NEEDLER v. 
ar eae (1677), 1 Cas. in Ch. 299; 22 EB. R. 810, 


suit has been commenced for fore- 
closure of a mtge., deft. offering to 
pay the amount due, is entitled to be 
furnished with a detailed statement of 
the amount of principal, interest & 
costs.—SMITH, ETC. (EXECUTORS) v. 
ida (1886), 25 N. B. R. 487.— 


k. -}-The assignee of a 
mtge. obtained a release of the equity 
of beeper rea which he sold for a sum 
considerably in excess of his claim 


foreclose :—Held : 








against the assignor. 
he was bound to 
account for the proceeds of such sale.—~ 
MCLEAN v. WILKINS (1887), 14S. C. R. 
22.—OAN. 


1. Account taken at instance of second n. 
mortgagee.}—-STROTHERS v. 
MAN (1917), 38 O. L. R. 12.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2. 

m. Assignee of mortgage.}-—-AD as- 


MorTGAGE. 


3659. ———- ———.]—-Wm1ams _ v. Day (1680), 
2 Oas. in Ch. 82; 22 EB. R. 832, L. C. 

Annotations :—Mentd. Bernard’s Case (1716), Prec. Ch. 454 ; 

Aston v. Aston (1749), 1 Ves. Sen. 264. 

3660. J—In a suit against a first mtgee. 
& mtgor., the first mtgee. refused to set out the 
accounts between himself & the mtgor. on the 
ground that they had been taken in a previous 
suit, & pltf., who claimed under mtgor. was bound 
by them :—Held: the rule under which deft. 
who submits to answer, must answer fully, applied ; 
& deft. must set out the accounts.—WoopD v. 
SurRR (1853), 1 W. R. 189. 

3661. Heir of mortgager.|—Mtgor. brings a bill 
to redeem, obtains a decree for an account, etc., 
in the usual manner, & the account is accordingly 
taken by the master. Before any further proceed- 
ings, pltf. dies, & his infant son & heir revives & 
carries on the suit :—Held: he is bound by the 
account already taken ; but he shall be at liberty 
to surcharge & falsify it if he can.—BADHAM v. 
ro (1742), 4 Bro. Parl. Cas. 349; 2 EH. R. 237, 





3662. Specific legatee of mortgagee.|—Specific 
devisee of a mtge. is not bound by an account 
settled between the representatives of the mtgor. 
& those of the mtgee.—-LANGLEY v. OxFORD (HARL) 
(1743), Amb. 17; 27 E. R. 9, L. C. 

8663. Assignee of mortgage—Assignment with- 
out consent of mortgagor.}|—(1) Assignment of a 
mtge. without the privity of the mtgor.; the 
assignee takes subject to the account between the 
mtgor. & the mtgee. 

(2) A settled account between attorney & client 
opened upon general allegation by the client of 
error, admitted; though no specific errors were 
pointed out. 

(3) As between mtgee. & persons claiming under 
him, without the privity of the mtgor. they 
cannot add to what is due, settle the account, 
or turn interest into principle-—MATTHEWS v. 
WALLWYN (1798), 4 Ves. 118; 31 E. R. 62, L. C. 


Annotations :-—As to (1) Refd. Jones v. Gibbons (1804), 9 
Ves. 407; Mungles v. Dixon (1852), 3 H. L. Cas. 702; 
Re Richards, Humber v. Richards (1890), 59 L. J. Ch. 
728; Dixon v, Winch, [1900} 1 Ch. 736; Turner v. Smith 
{1901} 1 Ch. 213; De Lisle v. Union Bank of Scotland, 
[1914] 1 Ch. 22. As to ee Refd. Cheese v. Koen, [1908] 
1 Ch. 245. Generally, Refd. Re Daintry, & Rylo, Re 
Ravenscroft, Hz p. Arkwright (1843), 3 Mont. D. & De G. 
129; Wheatley v. Bastow (1855), 7 Do G. M. & G. 261; 
Withington v. Tate (1869), 17 W. R. 559; Bickerton v. 
Walker (1885), 34 W. R. 141. 


3664. Though assignee gets legal 
estate.|—Where a man takes an assignment of a 
mtge. & gets the legal estate ; cven in that case 
he has not done sufficient for his perfect security 
to take it without having communication with & 
obtaining the concurrence of, the mtgor.; for, 
whatever be the state of the account, although he 
gets a transfer of the legal estate he is bound by 
the state of the account (LoRD St. LEONARDS, C.). 
—MANGLES v. Drxon (1852), 3 H. L. Cas. 702; 19 
L. T. O. 8. 260; 10 E. R. 278, H. L. 


Annotations :-—Refd. Higgs v. Assam Tea Co. (1869), L. R. 4 
Exch. 387; Rodger v. Comptoir D’Escompte de Paris 
(1869), L. R. 2 P. C. 393; Leask v. Scott (1877), 2 Q. B. D. 

376; Watts v. Driscoll, [1901] 1 Ch. 294. entd. Rolt 


suit to signee of a mtge. takes it subject to tho 
actual state of the accounts between 
the mtgor. & mtgee.—LONDON LOAN 
Co. v. MANLEY (1896), 26 8. C. R. 443. 
—OAN. 








In a 


.}—A sum was reported due 
for arrears of an incumbrance in a suit 
in which insolvent, but not his assignee, 
was deft. Insolvent afterwards pro- 
cured from the assignee a re- 

ent, In a subsequent suit 
respecting the incumbrance :—Held : 





BaRROW- 


v. White (1862), 3 De G. J. & Sm. 36 
Wales Ry. (1867), L. R. 2 eri 593 ; 


Trust (1911), 81 L. J. K. B 


3665. Co-defendants in redemption action.] — 
In a suit by the heir of the mtgor.,; against different 
classes of mtgees. & incumbrancers on the estate, 
; were in possession, a decree for 
redemption was made, under which certain of 
defts. were declared entitled to a lien on the 
estate, & the accounts were directed to be 
taken, & upon pltf. paying to defts., the incum- 
brancers, what should be found due to them 
respectively, within the time thereby limited, they 
were ordered to convey the estates to pltf.; but 
in default of pltf. making such payment, his bill 
was ordered to be dismissed with costs. 
supplemental suit, brought by some of defts. to 
the original suit against pltf. & the other defts., 
a decree for carrying on the accounts was made :— 
Held: pltis. in the supplemental suit, who were 
incumbrancers subsequent to other defts., were not 
entitled, under the decree, to exhibit interrogatories 
for the examination of their co-defts. in the original 
suit, the prior incumbrancers, who were mtgees. 
in possession, as to their receipts in respect of the 
mtged. premises, such examination not being 
necessary for the purposes of the suit.—CoTTINna- 
HAM v. SHREWSBURY (EARL) (1843), 3 Hare, 627 ; 
15 L. J. Ch. 441; 67 EB. BR. 6303 affd. (1846), 15 


Some of whom 


L. J. Ch. 445, L. C. 


Annotations :—Refd. Pelly ». Wathen (1849), 7 Hare, 351. 
Mentd. Lennard v. Curzon (1847), 1 De G. & Sin. 350. 


3666. Account between mortgagee & transferee 
of mortgage—Not binding on mortgagor.|— 
MACCLESFIELD (EARL) v. FIrron (1683), 1 Vern. 


168; 23 KH. BR. 392. 


Res judicata.|—Sce Estrorret, Vol. XXI., p. 


116, No. 247, 


SUB-SECT. 3.—APPLICATION OF MONEY 
RECEIVED BY MORTUAGEL. 

3667. General rule—Money received by virtue of 
security—To be applied thereto.]—It may well be 
that an incumbrancer is bound to apply what he 
receives by virtue of his security to the security 
by virtue of which he receives it (TURNER, L.J.).— 
KNIGHT v. BowyEr (1859), 4 De G. & J. G10; 45 


EK. RR, 241, L. JJ. 


3668. Profits by widow of mortgagee as owner— 
Not applied in satisfaction of mortgage.|—SMITH 
v. HANBURY (1672), Nels. 70; 3 Rep. Ch. 82; 21 


HK. R. 792. 


3669. Receipts after order for account—-To be 
brought into account.|]—-In decrees against a mtgee. 
on @ bill for redemption, or against an exor. to 
account, it is the course of the ct. to direct it with- 
out future words; & yet if the person decreed to 
account receive any thing subsequent to the decree, 
it is inquirable before the master, & they must 
such sums to account.—BULSTRODE v. 
BRADLEY (1747), 3 Atk. 582; 26 EB. R. 1136, L. C. 

3670. ——- ———.] —OXENHAM v. ELLIS, No. 


bring 


3780, post. 
3671. 








0; Watson v. Mid 


.|—Between the date of the 
certificate of the chief clerk, under a foreclosure 
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Stoddart v. Union 


them :—Held : 


In a 


Ch. 54, 


8678. 
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judgment, finding the amount due from the mtgors., 

& the day fixed for redemption, rents of the mtged. 

property were received by a receiver appointed in 

the action at the instance of the mtgees. 

The mtgees., after the day for redemption had 
passed, applied that the order for foreclosure 
might be made absolute, & that the receiver might 
be discharged without passing his accounts, & 
might be ordered to pay the money in his hands to 
the mtgees. having verified the 
amount received by the receiver at any time 
before the application to the Ct. of Appeal, the 
receipt of rent by the receiver was equivalent to 
a receipt by the mtgees., & the mtgors. must have 
one calendar month from the date of the judgment 
of the Ct. of Appeal in which they should be at 
liberty to redeem on payment after deduction 
of the amounts received by the receiver ; 
receiver, on paying the amounts in his hands to the 
mtgees., should be discharged without passing his 
accounts ; the mtgees. must forego their claim to 
interest from the day of the judgment on appeal, 
& the receiver must make an affidavit showing that 
he had received no further sum.-—JENNER-FUST 
v. NEEDIIAM (1886), 32 Ch. D. 582; 55 L. J. Ch. 
629; 551. T. 37; 34 W. RR. 709, C. A. 

Annotations :—Distd. Coloman ». Lleweollin (1886), 34 Ch. D. 
143. Folld. Peat v. T. 569. 
Distd. Lngham v. Sutherland (1890), 63 L. T. 
Ross Tmprovement Comrsa. o Usborne, [1800 
Cheston vo. Wells (1893), 62 L. J. Gh. 468 
Permanent Mutual Benefit Bldg. Soc. v. Raper, (1892] 


the 


be 


Nicholson (1886), 54 


Refd. National 


3672. Mortgagor indebted to mortgagee on 
account other than mortgage—Appropriation of 
payments to non-mortgage account.|—A person, 
having purchased an estate for the purpose of 
building upon it, mortgaged it to a joint stock 
banking co. with whom he dealt, to secure sums 
then due, & all sums thereafter to become due from 
him to them, on any banking or other account 
whatever, ‘‘ so as the whole amount of principal 
moneys to be ultimately recovered or recoverable 
by virtue of that security, should not exceed the 
sum of £5,800, together with interest.” 
mtye. deed a power of sale was given to the co. 
The mtgor. built three houses on the land, which 
were successively sold to different purchasers. 
The purchase-moneys were not paid to the mtgor., 
but to the co., who gave the mtgor. credit for them 
in his account :—Held ; these sums were recovered 
by the co. by virtue of the mtge. security, &, 
so far as they were applicable as principal moneys, 
must be considcred as received by them in dis- 
charge of the sum of £5,800, & not merely on the 
general account between them & the mtgor.— 
JOHNSON v. BOURNE (1843), 2 Y. & C. Ch. Cas. 
268; 7 Jur. 642; 63 HE. R. 118. 
aon :—Refd. Hopkinson v. Rolt (1861), 9 H. L. Cas. 


By the 


.]—B., an equitable mtgee., lent 


the title deeds to C., the mtgor., to enable him to 
arrange a sale of the property. C. was indebted 
+o B., both on the mtge. & on a trade account. 
C. paid to B. a part of the produce of the sale ; 
but there was no evidence of his having made any 
express appropriation of that payment :—Held ; 
it must be understood that the payment was made 





he was bound by tho former account.— 
BYRNE v. CAREW (LORD) (1849), 13 
I. Eq. R. 1.—IR. 

0. Puisne mortgagee. }-—DIck v. But- 


PART XVI. SECT. 1, SUB-SECT. 3. 


p. Right to account—Puisne incum- 
brancer.}--The owner of land mtged. 
the same, & in pursuance of a covenant 


in the deed, insured the buildings 
on the land. The policy provided that 
the loss, if any, should be paid to the 
mtgees. The buildings were shortly 
afterwards destroyed by fire, & the 
insurance moncys paid to the mtgees., 
who assigned the mtge. to trustees of 
the insurance cu., & they thereupon 
proceeded to foreclose. On appeal by 
a puisne incumbrancer froin the report 
of the master :—Heid: pltfs. were not 


bound to give credit for the amount 
aid to the mtgees.—WESTMACOTT ¥., 
ANLEY (1875), 22 Gr. 382.—CAN. 


q. —— Judgment creditor.J—Where 
one having obtained an ass. ent of a 
judginent against a mtgor. brought an 
aotion in his own name against the 
intgee., who had sold under the power 
of sale, to make him account for ce 
surplus moneys left in his hands after 
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on the mtge. account, & B. had no right to appro- 
priate it to the trade account.— YounNG v. ENGLISH 
(1843), 7 Beav. 10; 138 L.J.Ch. 76; 49 BE. R. 965. 

3674. -}—K. & co. accepted bills for 
L. & co., & L. & co. mortgaged to K. & co. an estate 
in Guiana to secure a cash credit, granted by K. & 
co. to the extent of 75,000 dollars. There was a 
general current account between the two firms. 
K. & co. & L. & co. each became insolvent :— 
Held: under the circumstances the mtge. was a 
security for money advanced to meet the bills; 
& the holders of the bills were entitled to the 
benefit of the mtge. securities, & to have the 
money received from the mtge. security applied 
in payment of the bills—Ciry BANK v. LUCKIE 
(1870), 5 Ch. App. 773; 23 L. T. 376; 18 W. R. 
a L. C. 

ppropriation of payments.|—See CoNTRACT, 

Vol. XII., pp. 474 et rit 

3675. Mortgage by solicitor for client on supposed 
insufficient security—Payment of dividend out of 
solicitor’s estate—Security subsequently proving 
sufficient—Refund of dividend to solicitor’s estate.] 
—A solr. invested the money of one of his clients 
without his knowledge on an improper mtge. 
security. The client, believing the security to be 
insufficient, proved against the estate of a partner 
of the solr., which was being administered in 
Chancery, for the whole amount of the debt, &, 
under a compromise, received a dividend out of 
the estate. Afterwards it turned out that the 
security was sufficient to pay the client in full :— 
Held: the dividend must be repaid to the solr.’s 
estate, & did not enure for the benefit of the 
subsequent incumbrancers on the mtged. property. 
—SAWYER v. GOODWIN (1875), 1 Ch. D. 351; 45 
L. J. Ch. 289; 34 L. T. 635; 40 J. P. 228; 24 
Wee Ot 

n VON 3— . “4 ° 

Cee pe. ri Partington, Partingtun v. Allen 

Mortgage to building society.|—See BUILDING 
Socieriges, Vol. VII., p. 479, Nos. 151, 152. 








SUB-SECT. 4.—WHAT MAY BE ALLOWED TO 
MORTGAGEE. 
A. In General. 

3676. General rule.]|— An equitable mtgee. is not 
entitled to have out of the estate his costs of an 
unsuccessful attempt to defend an action at law 
for recovery of the mtged. premises. 

This ct., in settling the account between mtgor. 
& mtgee., will give to the latter all that his contract, 
or the legal or equitable consequences of it, entitle 
him to receive, & all the costs properly incurred in 
ascertaining or defending such rights, whether 
at law, or inequity. But even as to costs in equity 
this ct. exercises a discretion, & refuses him his 
costs if his conduct has been improper; &, in 
some cases, orders him to pay them (LORD CoTTEN- 
HAM, C.).— DRYDEN v. Frost (1838), 3 My. & Cr. 
oa 8L. J. Ch. 235; 2 Jur. 1030; 40 E. R. 1084, 


Annotations :—Consd. National Provincial Bank of England 
v. Games (1886), 31 Ch. D. 582. Distd. Wales v. Carr, 


such sale:—Held: pltf. was entitled 





so to sue.~- HARPER v. CULBERT (1881), 
5 O. R. 152.—CAN. 

¥. Fraudulent acquisition of equity— 
Liability to account on salc.}-—-WILKINS 
ao (1887), 14 S. C. R. 22.— 


PART XVI. SECT. 1, SUB-SECT. 4.—A, 
3677 i. Any money paid to pre- 


serve property.|—-TRIMLESTON (LORD) v. 
HAMILL (1810), 1 Ball & B. 377.—IR. 


8678 i. All proper charges > ex- 
penses.)—Where money is lont on 
securities of a speculative or un- 
satisfactory nature, bonuses or com- 
missions deducted by the lender at the 
time of the advance, 
bonuses or commissions charged & 
agreed to for an extension of time, & 


MoRTGAGE. 


[1902] 1 Ch. 860. Refd. Woods v. Woods (1840), 12 
Jur. 994 


z + Hewitt vw. Loosemore (1851), 9 Hare, 449; 
Wilkes v. Saunion (1877), 7 Ch. D. 188. Mentd. Watson 
v. Allcock (1853), 4 De G. M. & G. 242, 


3677. Any money paid to preserve property.|— 
Re LESLIE, LESLIE v. FRENCH, No. 3698, post. 

3678. All proper charges & expenses.|—(1) It 
is well settled that ... the mtgor., if he desires 
to redeem the mtged. property, must pay (a) the ° 
principal debts; (0) the interest thereon; (c) all 
proper costs, charges, & expenses incurred by the 
mtgee. in relation to the mtge. debt or the mtge. 
security; (d) the cost of litigation properly 
undertaken by the mtgee. in reference to the mtge. 
debt or security; (e) the mtgee.’s costs of the 
redemption action (FRy, L.J.). 

(2) Mtgee. who had entered into possession of 
the mtged. property would be entitled to charge 
the commission of a receiver for receiving the 
rents; but, if he chose to collect the rents himself, 
he could not make any charge for so doing (FRY, 
L.J.).— Re Wa.uis, Ha p. LIicKORISH (1890), 25 
Q. B.D. 176; 59 L. J. Q. B. 500; 62 L. T. 674; 
38 W. R. 482; 6 T. L. R. 291; 7 Morr. 148, C. A. 


Annotations :—<As to (1) Apld. Stone v. Lickorish, [1891] 
2 Ch. 363. As to (2) Consd. He Doody, Fisher v. Doody, 
Hibbert v. Lloyd, [1893] 1 Ch. 129. Refd. Eyre v. Wynn- 
Mackenzie, [1894] 1 Ch. 218. 


3679. Renewal of lease.|—Mtgee. for lives can- 
not compel mtgor. to fill them up as they drop, 
but may do it himself, & add the expense to the 
mtge. money.—LUCAN v. MERTINS (1743), 1 Wils. 
34; 05 E.R. 477, L. C. 

3680. ——.|—BisHor v. MANTELL (1807), 3 
Seton’s Judgments & Orders, 7th ed. 1886. 

3681. Redemption of land tax—Mortgagor bound 
to elect.|—-KNOWLES v. CHAPMAN (1815), 3 Seton’s 
Judgments & Orders, 7th ed. 1905. 

3682. Fines of copyholds.|—Farrow v. VIPAN 
(1836), Donnelly, 48; 47 HB. R. 218. 

36838. Costs of transfer of mortgage—When in- 
terest not in arrear—Transfer without notice to 
mortgagor.|—-When the interest of a mtge. is 
regularly paid, & the mtgor. has never been called 
on to discharge the principal, the costs of a transfer 
of the mtge., made by the mtgee. without any com- 
munication with the mtgor., are not properly 
chargeable against him.—Re RADCLIFFE (1856), 
22 Beav. 201; 27 L. T. O. S. 61; 2 Jur. N. S. 
387; 52 BE. R. 1085. 

8684. Costs of valuation—By auctioneer mort- 
gagee.|—A deed of mtge. & further charge con- 
tained a recital that the mtgees., who were a solr. 
& an auctioneer, had taken transfers of certain 
mtge. debts at the request of the mtgors., & on 
the terms that they should advance the money 
therefor, & ‘‘ should be entitled to make the 
same charges & receive the same remuneration 
respectively for all business done by them 
respectively in & about these presents as they 
would have been entitled to make & receive if 
they had not been mtgees.’”’; & the mtgors. 
covenanted to pay the existing mtge. debts, 
together with a further advance, & also ‘‘ every 
other sum which may hereafter be advanced or 
oe by the mtgees., or either of them, to or 

come owing to them or him by the mtgors., 
or either of them; & the mtgors. charged the 
mtged. property with the aggregate of the mtge. 


which form part of the consideration 
of the mtge. security, are properly 
chargeable in an accounting between 
borrower & lender, provided they were 
made part of the contract.—-GARDINER 
v. MUNRO (1896), 28 O. R. 375.—CAN. 

8679i. Renewal of lease. }—HAMILTON 
v. DENNY (1809), 1 Ball & B. 199.—IR, 

t. Surety’s right to account—<é to 
insist on sale—Before being called upon 


together with 


Part XVI.—Accounrts. 


debts & further advance, & with any other sum 
as aforesaid. The mtge. money was advanced 
by the mtgees. as trustees, & prior to the mtge., 
which was prepared by the solr. mtgee., a valua- 
tion of the property was made by the auctioneer 
mtgee. on the instructions of the solr. The 
mtgees. afterwards entered into possession :— 

Held: in taking the mtgees.’ accounts in a fore- 

closure action the following charges ought to be 

preceapser : ae oe of an order, made sub- 
sequen e mtge., appointing trustees under 

Settled Land Act, 1882 (c. 35), for the purpose 

of leasing part of the mtged. property; costs 

Incurred by one of the mtgors. to the solr. mtgee. 

as her solr., subsequently to the mtge. & in 

matters unconnected with it; a fee paid by the 
solr. mtgee. to the auctioneer mtgee. for his valua- 
tion ; the ct. holding that the recital & covenant, 
read together, did not cover any of these charges.— 

FIELD v. Hopkins (1890), 44 Ch. D. 524; 62 

L. T. 774, GC. A. 

Annotations :—~Retd. Re Wallis, Ex yp. Lickorish (1890), 25 
Q. B. D.176; Kyrev. Wynn-Mackenzie, [1894] 1 Ch. 218; 
Biggs v. Hoddinott, Hoddinott v. Biggs, [1898] 2 Ch. 307. 
Mentd. He Gray, [1901] 1 Ch. 239. 

8685. On bankruptcy of guarantors of mort- 
gage debt—Express provision in guarantee.]— 
Where a guarantee society contracted to pay the 
principal & interest due on a mtge. on the mtgor. 
making default in payment thereof, it was held 
that the guarantee society did not contract to 
indemnify the policy-holder against any loss under 
her security, & accordingly, that in the winding-up 
of the guarantee society the costs of valuing her 
security & proving her claim came under the 
heading of mtgee.’s costs or costs of proof, & must 
be disallowed because under the winding-up 
rules creditors are not entitled to the costs of 
proving their claim.— Re LAW GUARANTEE TRUST 
& ACCIDENT Society, Lrp. (1913), 108 L. T. 830; 
57 Sol. Jo. 628. 

3686. Advances for maintenance of live stock.|— 
A. gave his acceptance to B. for £18,700, payable, 
six months after date, on Feb. 5, 1867, & it was 
discounted by the Bank of C. A. mortgaged a 
station & also mortgaged the stock upon it to B. 
to secure the repayment of £18,700, with interest 
at 1234 per cent., on the day above mentioned, & 
to secure the payment of any bill which the mtgee. 
might receive, take, make, or indorse by way of 
renewal or in substitution for the acceptance, or 
on account of all or any part of the sum therein 
mentioned, or on any other account incidental 
thereto. It was also stipulated in the mtge. of 
the stock that if default should be made in pay- 
ment by the mtgor. of the licence fees, or rent, 
charges, fines, penalties & other charges which 
should become payable in respect of the station 
or run, or the stock thereon, or in relation thereto, 
the mtgee. might pay it, & the run, stock, etc., 
should be chargeable therewith. The bill was 
renewed from time to time, B. paying the dis- 
counts to the bank on A.’s behalf, & debiting A. 
with the amount in an account current rendered 
to A., in which he charged A. with interest & 
mercantile commissions :—Held: (1) notwith- 
standing this mode of keeping the accounts, the 
amount of the advances for discounts was secured 
by the mtge. ; (2) advances for payment of Govt. 
rent due & for scab licences for sheep might be 
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—FENTON 7. Buackwoop (1874), L. R. 5 P. C. 
167; 22 W. R. 562, P. C. 

3687. Advances for carrying on business—-Com- 
pany mortgagor in liquidation—Whether payable 
in priority to debenture holders.|—-Under agree- 
ments made between aco. & G., from whom the 
co. had previously bought its works, G. was to 
advance money to the co., & all moneys due to 
the co. were to be received by G., who was to apply 
these moneys & also the money to be advanced 
by him in paying wages & salries & other outgoings 
for the business of the co., & subject thereto was 
to repay himself. An order was made for winding 
up the co., under which G. & the liquidators, with 
the sanction of the Vice-Chancellor, made an agree- 
ment for an advance by G. of further sums on 
similar terms. G. advanced money for the pay- 
ment of rent, rates, wages, é& outgoings; a large 
balance remained due to him. The leasehold 
property, machinery, & plant of the co. were sold 

y the liquidators :—Held: the costs of carrying 
on the business were not payable out of the mtged. 
property in priority to debentures as costs of 
preservation, & subject to the costs of realising 
the property, the fund belonged to the debenture 
holders in priority to the claims of G. or the 
liquidators for the costs so incurred.— Re RHGENT’S 
CANAL I]RONWORKS Co., Ex p. GRISSELL (1875), 
3 Ch. D. 411, C. A. 


Annotations :—Consd. Hand v. Blow, [1901] 2 Ch. 


721. 
Refd. te Statfordshire Gas & Coke Co., [1893] 3 Ch. 523. 
Mentd. Re General South American Co. (1876), 34 L. T. 
202; Ite New (ity Constitutional Club Co., Hx p. Purssell 
alte 34 Ch. D. 648; Re Ormerod, Grierson, [1890] 


. 217; Securities & Properties Corpn. v. Brighton 


Athambra (1893), 62 L. J. Ch. 566 ; Davy v. Scarth, [1906] 
th. 55. 

8688. Costs of leasing part of property—Appoint- 
ment of trustees.|—FIELD v. HOPKINS, No. 3684, 


ante. 

Interest.|—Scee Part XVITI., post. 

Costs.|—-See Part XVIII., post. 

Expenses of mortgagee in possession.|] — See 
Sect. 2, sub-sect. 4, post. 


B. Repairs and Improvements. 


3689. Cost of repairs—-Not when carried out by 
receiver—Without authority of mortgagee.]—First 
mtgees. of leasehold premises, acting under the 
powers of Conveyancing & Law of Property Act, 
1881 (c. 41), appointed as receiver the manager 
of a guarantee society which had guaranteed them 
against loss on their mtge. The mtgors. were 
under covenant with their lessor to keep the 
premises in repair, & were under covenant with 
the first mtgees. to observe the covenants of the 
lease. The premises being out of repair, the 
receiver put them into repair, & paid the cost 
out of moneys found by the society. These 
repairs were not authorised in writing by the 
first mtgees., & the cost of them was in excess 
of the rents & profits in the hands of the 
receiver. In an action for foreclosure by the 
first intgees. against the second mtgee. & the 
mtgors. :—Held: in taking the account of what 
was due to the first mtgees. under their security, 
the cost of these repairs, assuming them to be 
necessary & proper, ought not to be allowed, 
whether such cost was to be treated as a payment 
by the receiver or by the first mtgees. themselves. 
—WHITE v. METCALF, [1903] 2 Ch. 567; 72 


charged to the mtgee., but sheep-wash could not. | L. J. Ch. 712; 89 L. T. 164; 52 W. R. 280. 





—T" ay any further amounts.}— 
Tete oe or: OHN (1863), 10 Gr. 85. 
—CAN. 

a. Advances to prevent eviction 
HILL v. BROWNE (1844), 6 I. 


403; Drury temp. Sug. 426.—IR. 


7 eae b. Cost of repairs.}—COMPTON 
Eq. R. | Pope (1861), 1 P. EB. I. 181.—CAN. 


c. Improvements—Brick dwelling. }— 
HARRISON v. JONES (1863), 10 Gr. 99.— 


FRASER 


;: -}— MCLAREN ¥. 
(1870), 17 Gr. 567.—CAN. 
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Sect. 1—General accounts: Sub-sect. 4, B.. C.& D. 


When mortgagee in possession.]|— See Sect. 2 
sub-sect.! 4, B., post. 


C. Insurance Premiums. 
See Law of Property Act, 1925 (c. 20), ss. 101, 


8690. Allowances made for premiums.|— 
MARSHALL v. NUNN (1853), 3 Seton’s Judgments & 
Orders, 7th ed. 1885. 

3691. .}—BatTEs v. JOHNSON (1859), 3 
Seton’s Judgments & Orders, 7th ed. 1885. 

3692. Life insurance premiums—Where express 
provision in mortgage deed—Failure of mortgagor 
to pay—Effect of limit of amount payable on mort- 
gage.|—In a mtge. security, H. covenanted with C. 
é& co. to pay the principal sum £6,648 3s. 4d. & 
interest thereon at 5 per cent., etc., & that he 
would pay during the life of R. the premiums on 
three policies of insurance, & that in case of 
default it should be lawful for C. & co. to pay any 
sums requisite for keeping on foot or renewing the 
policies, & it was further agreed, that the sums 
that should be so advanced should be charged 
upon the mtged. premises, & carry interest at 5 
per cent., & be raised in like manner as the other 
moneys thereby secured: provided, that the total 
amount of the moneys secured & to be ultimately 
recoverable by virtue of the mtge. security, 
exclusive of the sums of £3,000 & £2,000 secured 
by bonds, being part of the said principal sum, in 
respect whereof the proper ad valorem stamp duties 
had been already paid, should not exceed the sum 
of £3,000; the stamp impressed on the mtge. 
security covered only the sum of £8,000 :—Held : 
the master was correct in ae the amount due 
to the mtgees. to consist of the principal sum 
originally advanced, & a further sum, being 
the amount of moneys advanced in payment of 
certain only of the premiums due on the three 
policies of assurance, altogether amounting to the 
sum of £8,000, & also of the further sums of 
£3,417 17s. Td. & £497 14s. 6d., being interest due 
respectively on the original principal sums of 
£6,648 3s. 4d. & £1,351 168s. 8d., the amount paid 
in respect of such premiums.—RICHARDS v. 
MACCLESFORD, Cocks v. EpwaRrps (1841), 10 
L. J. Ch. 329, L. C. 

3693. ——.]—A tenant for life, with 
remainder to his first & other sons by his then wife 
in tail male, remainder to himself in fee, being 
desirous of raising a sum of £12,500 on the security 
of his estate, applied.to a life assurance society, 
& a deed of mtge. was entered into between the 
mtgor. of the one part & four persons of the other 
who were trustees of the society, but were not so 
named in the mtge. deed. The deed recited that 
there was no probability of the mtgor. having issue 
by his then wife, & recited that a policy of assur- 
ance in the said society had been effected, whereby 
three directors of the co. assured to the said four 
perons, trustees, the sum of £13,000 in case of 

he death of the mtgor. leaving male issue by his 
then wife, & in case the mtgor. should keep up 
the annual premium re y- The deed then 
witnessed that, in consideration of £12,600 the 
life estate, & also the reversion of the mtgor., 
were conveyed to the four trustees by way of | 








PART XVI. SECT. 1, SUB-SECT. 4.—C. 


$600 i. Allowances made for ve 
miums.}—Under the head of “ jus 
allowances,’’ the master may on ta 
the account of subsequent interest, & 
subsequent costs on a first or 


subsequent foreclosure, allow a sum 


3 Gr. 648.—CAN. 


8 P. R. 199.—CAN 


paid for insurance since the Jast fore- 
closure.-BETHUNE v. CALOUTT (1858), 


3690 ii. ——-.}—EnouisH & Scot 
TISH INVESTMENT Co. v. GRAY (1879): 


©. ——~ Whether credit need be given.) 


MorTGAGE. 


mtge.; & it was provided that, in case the mtgor. 
should neglect or refuse to pay the premiums, it 
should be lawful for the mtgees. to pay them, & 
that such sums so paid by them should be 
charged on the hereditaments ey conveyed. 
Another mtge. was made shortly after between the 
same parties by way of further charge, accompanied 
by asimilar policy. The mtgor. paid the premiums 
on the policies for about four years; the directors 
then reduced the amount of the premiums & he 
continued to pay the reduced amount for three 
yearslonger. He then ceased to pay the premiums 
altogether. The co. debited his account in their 
books with the annual amounts, & added them to 
their mtge. debt. The mtgor. died without 
leaving issue male, & on taking the accounts 
in a mtgees.’ suit against the estate, the chief 
clerk disallowed to the assurance co. the amounts 
with which they had debited the estate on account 
of the premiums :—Held: the co. were entitled, 
by the terms of the mtge. deed to be allowed the 
sums with which they had so debited the mtgor.’s 
estate.—FITZWILLIAM (EARL) 7. PRICE (1858), 31 
L. T. 0. 8.389; 4 Jur. N.S. 889. 

3694. Right to recover by action. | 
—Deft. by deed of mtge. reciting a loan of £12,500 
by pltfs. to deft. upon the security of a demise of 
deft.’s life-interest in certain property & a con- 
veyance of a reversion in fee, & also by a policy 
for £13,000 in the Norwich Union Life Assurance 
Office, payable within three months after the 
death of deft. ‘‘ in case he should leave issue male 
by his then present wife living at his death,’’ deft. 
covenanted that he would ‘‘ from time to time 
during his natural life, & so long as the said sum 
of £12,500, or any part thereof, or any interest for 
the same, should remain due & owing on the said 
security, continue & keep on foot the benefit of 
the said recited policy of assurance, & pay or cause 
to be paid the yearly & other premiums, etc., & 
would not permit or suffer or do any act whereby 
the said policy might be forfeited or vacated,’’ 
etc. The deed also contained a proviso, that, in 
case deft. should neglect to pay the premiums, it 
should be lawful for pltfs. to pay the same, & to 
charge the payments so made upon the heredita- 
ments thereby charged. The deed contained no 
covenant by deft. to repay pltfs. the sums they 
might pay to keep the policy alive. Deft. paid the 
interest & premiums regularly down to the year 
1848, but since that time, there being then no 
possibility of his having any issue by his then wife, 
he had discontinued to pay the premiums. The 
annual premiums accruing up to the present time 
were placed to the credit of the office in an account 
kept by them, called their ‘ ree & Premium 
Account,” & regularly debited year by year by 
the office in the mtge. account of deft., according 
to the practice of the office, but deft. had no notice 
of this course of dealing. Pltis. having brought 
an action against deft. upon his covenant for pay- 
ment of the premiums, deft. pleaded payment of 
ls. into court. Upon a special case stating these 
facts :—Held: assuming pltfs. to have paid 
the premiums, they were not entitled to more 
than nominal damages. Semble: the course 
of dealing stated did not amount to evidence 
‘hat they had paid them.—BROWNE »v. PRICE 

1858), 4 0. B. N.S. 598; 27 L. J. O. P. 290; 31 











—A mtgee. insuring the mtged. pre- 
mises out of his own funds is entitled 
to receive the amount of the policy in 
the event of loss for his own benefit, 
without giving credit therefor upon the 
mtge.— RUSSELL v. ROBERTSON (1859), 
1 Ch. Ch. 72.—CAN. 
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L. T. O. S. 248 : e ° 
140 B. B.iooe 4 Jur. N. 8. 882; 6 W. R. 721; 
5. ——- —_— Whether commission to - 
ance agent included.]|—Pitt. mortgaged her tits 
interest in a fund to defts., it being part of the 
ee that a policy should be effected on her 
e, & the premiums be secured on the mtged. 
property. In an action for redemption the chief 
cler found that £178 19s. 1d., “ premiums paid 
on agri was due from pltf. to defts. L., 
& solr. & agent to all the parties, paid the premiums 
to the insurance offices, receiving from them 5 per 
cent. commission. On summons to vary the chief 
clerk’s certificate by the amount of the com- 
mission, on the ground that the “ premiums paid 
on policies’ only amounted to £165 5s. 0d. :-— 
Held: after the premiums had been paid to the 
insurance offices, the mtgor. had no interest in 
them. The insurance offices received the 
premiums, & paid the commission out of them to 
their own agent.—LEETE v. WALLACE (1888), 58 
erry 577. 

96. ——— Insurance company mortgagees— 
Extra premiums.]—-By an indenture dated Nov. 14, 
1837, in consideration of a sum of £8,800 advanced 
by an assurance co., G. covenanted to pay to the 
co. an annuity of £800 during his life, & he further 
assigned his interest in certain sums of stock to 
secure payment of the same. G. further 
covenanted that in case the co. should, at any 
time thereafter, insure any sum or sums of money 
not exceeding £6,800 on the life of G. & should pay 
any additional insurance by reason of G. goi 
beyond the seas, he, G., would pay to the co. al 
such sum & sums of money as shall be advanced by 
them as & for an additional premium in respect of 
his going abroad, etc. : & that all & every the sums 
80 advanced should be a charge upon the premises 
thereinbefore assigned. In the year 1842 G. went 
to reside abroad. In Jan. 1842, when he was 
about to embark, one year’s additional premium 
was paid to the co., upon the understanding from 
an officer of the cu. that the co. had paid, or would 
immediately have to pay, an additional premium 
to that amount. The co., however, effected no 
insurance except with itself. This was done by 
means of a policy dated in 1837, & executed in the 
same form as all other policies, whereby in con- 
sideration of an annuity of £329 per annum to 
be paid during the life of G., the sum of £6,800 was 
assured to be paid to one branch of the co. by 
another branch of the same co. A further sum 
of £958 was insured on the life of G. by a policy 
effected by one branch of the co. with another 
branch of the same co. in Nov. 1839. The co. 
claimed the annual payments of the additional 

remiums, which they alleged had been advanced 
be them from 1843 to 1855, when G. returned to 
Europe :—Held: the co. were not entitled to 
charge for alleged payments in respect of policies 
effected by one branch of their office with another 
branch of the same office.—GREY v. ELLISON 
(1856), 1 Giff.438 ; 25 L. J. Ch. 666; 27L. T. 0.5. 
165; 2 Jur. N.S. 511; 4 W. R. 497; 65 E.R. 


990. 
Annotation :-—Consd. Fitzwilliam v. Price (1858), 31 L. T. 
O. S. 389. 


3697. —— Right to payment on death of 
assured.|—By a marriage settlement a policy of 
assurance on the life of C. was assigned to trustees 
for the benefit of the wife, for her separate use, for 


PART XVI. SECT. 1, SUB-SECT. 4.—D. 

3701 i. Abortive sale.}—An action of 
ejectment by a mtgee. against a mtgor. 
will only be stayed upon payment of 


the costs of an abortive sale under 

the mtge.—TrosTt & Loan Co. v. Mc- 

GILLVRAY (1878), 7 P. R. 318.—CAN. 
3701 fi. ———.}—Where a mtgee. had to 
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life, & after her death as she should appoint. The 
husband covenanted that he wo pay the 


premiums, & in default the trustees were authorised 
to apply the income for that purpose. Subse- 
quently, the wife appointed the reversion in the 
policy by way of mtge. to secure sums of money 
advanced to her, with interest at 5 per cent. The 
husband & the trustees refused to pay the 
premiums, & they were paid by the mtgees. On 
the death of C. the mtgees. claimed to be repaid 
out of the policy moneys the sums they had 
advanced for keeping the poney, on foot, with 
interest at 5 per cent. :—Held: they were entitled 
to immediate payment of the premiums paid by 
them, with interest at 4 per cent., & to a charge 
for the remaining 1 per cent. upon the reversion 

of the policy moneys.—GILL v. DOWNING (1874), 

L. R. 17 Eq. 316; 30 L. T. 157; 22 W. R. 360. 

Annotations :—Expld. Falcke, v. Scottish Imperial _Insce. 
(1886), 34 Ch. D. 234. Refd. Re Leslie, Leslie v. French 
(1883), 23 Ch. D. 552. 

3698. —-—- Right to add to security.|——When a 
person, not the sole beneficial owner, pays the 
premiums to keep up a policy of life insurance, he 
is entitled to a lien on the policy or its proceeds in 
the following case. By reason of the right of a 
mtgee. to add to his charge any money paid by 
him to preserve the property.—He LESLIE, LESLIE 
v. FRENCH (1883), 23 Ch. 552; 52 L. J. Ch. 762 ; 
48 L. T. 564; 31 W. HR. 561. 

Annotations :—Consd. He Winchilsea’s Policy Trusts (1883), 
39 Ch. D. 168; Strutt v. Mippett (1890), 62 L. T. 475. 
Apld. Re Jones’ Settlement, Stunt v. Jones, [1915] 1 Ch. 
378. Refd. Kalcke v. Scottish Imporial Insce, (1886), 
34 Ch. D. 234; The Ripon wk [1898] P. 78; He 
Vitegerald, Surman v. Witzgerald (1904), 90 L. T. 266; Re 
Pearce, [1909] 2 Ch. 492. Mentd. Leigh v. Dickson (1883) 

12 Q. B.D. 194; Kenrick v. Mountsteven (1899), 4 

W. lt. ; Re McKerroll, McoKorrell v. Gowans (1912), 

82 L. J. Ch. 22; Re Phillipa, [1914] 2 K. B. 689; Re 

Stokes, Hz p. Mollish, [1919] 2 K. B. 256. 

3699. Effect of covenant of mortgagee 
to pay.|—-An employee was indebted to his firm, 
& by way of security for the debt he assigned a 
life policy to a member of the firm, in which 
assignment the mtgee. convenanted to pay the 
premiums on the policy with a proviso that the 
premiums so paid were to be debited to the mtgor. 
in the books of the business :—Held: the covenant 
by the mtgee. to pay the premiums did not deprive 
him of the right to add the premiums to the debt.—. 
SHaw v. ScotrisH Wipows’ FUND ASSURANCE 
Society (1917), 87 L. J. Ch. 76; 117 L. T. 697. 

Fire insurance premiums—Right to add to 
security.|—See INSURANCE, Vol. XXIX., p. 312, 
Nos. 2573-2577. 


D. Expenses of Sale. 

3700. Sale by equitable mortgagee—Bankruptcy 
of mortgagor.|-—T'he clerk of a creditor claiming 
as equitable mtgee. drew up & signed the m2mo- 
randum accompanying the deposit of a lease by 
the bkpt.; but it was not signed by the bkpt. 
himself, nor was it alleged that the clerk was 
authorised by the bkpt. to draw up such memo- 
randum, or that it was ever shown to the bkpt. :— 
Held: under these circumstances, the equitable 
mtgee. was not entitled to the costs of the sale.— 
Re Mitts, Ex p. REID (1832), 1 Deac. & Ch. 250, 
Ct. of R. 

8701. Abortive sale.|—-7 Geo. 2, c. 20, s. l, 
which enables a mtgor., after action brought, 
to obtain a reconveyance of the property upon 
payment of the principal, interest, & costes of suit, 








offered property for sale under a power 
of sale, & the sale proved abortive, he 
was entitled to the costa, the attempt 
sell having been Jvond fide.— 
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Sect. 1.—General accounts: Sub-sect. 4, D. & E.; 
sub-sects. 5,6 & 7, A. & B.) 


applies only to cases in which the mtgee. is not in 
possession, & in which he has not attempted to 
exercise the right of sale. 

Where a mtgee., in pursuance of a power of sale, 
attempted to dispose of the property, but without 
success, the ct. refused to compel him to reconvey 
the premises & deliver up the deeds, except on 
payment of the costs of the abortive attempt at 
sale, & of showing cause against the rule.— 
SuTron v. RAWLINGS (1849), 3 Exch. 407; 86 
Dow. & L. 678; 18 L. J. Ex. 249; 12 L. T. O.S. 
426. 

Annotation :—Folld. Dowle v. Neale (1862), 10 W. R. 627. 

3702. Effect of negligence of mortgagee— 
Payment by cheque.]—(1) On a sale by auction 
on behalf of a mtgee., in exercise of the power of 
sale contained in his mtge. deed, the acceptance 
by the auctioneer, on behalf of the vendor & with 
his concurrence, of a cheque, which was dishonoured 
on presentation, in lieu of cash for the deposit is 
not, having regard to the common practice at 
sales by auction, unreasonable, & is not such an 
act of negligence on the part of the mtgee. as to 
popes him of his right to the costs of the abortive 
sale. 

(2) [In] an action which, like this, combines the 
double form of an action on the covenant & an 
action for foreclosure . .. I think that the proper 
course ... will be that the costs should be limited 
to those which would have been properly incurred 
had the action been one on the covenant only 
(BAGGALLAY, L.J.).—FARRER v. LACY, HARTLAND 
& Co. (1885), 31 Ch. D. 423; 551. J. Ch. 149; 53 
L. T.515; 34 W.R. 22; 2T. LL. R.11,C. A. 
Annotations :—As to (2) Folld. Bissett v. Jones (1886), 32 

Ch. D. 635; Jones v. Harris (1887), 55 L. T. 884; Faith- 

full v. Woodley (1889), 43 Ch. D. 287. Generally, Refd. 

Instone v. Kimslie (1886), 54 L. T. 730; Poulett v. Hill, 

[1893] 1 Ch. 277; Powell v. Brodhurst, [1901] 2 Ch. 160 ; 

liams v. Hunt, [1905] 1 K. B. 512; White & Pill »v. 

Stennings, [1911] 2 kK. B. 418. 

3703. Sale by auctioneer mortgagee.| — The 
mtgee. having been employed by the mtgor. as 
auctioneer in several attempted sales before his 
power arose, & also having paid money on the 
mtgor.’s account :—Held: he was not entitled 
under the decree to have an account of his costs 
incurred in respect of such sales, & of the moneys 
“ gee by him.—THOMPSON v. RUMBALL (1839), 3 
Jur. 53. 

—.]—See AUCTION & AUCTIONEERS, Vol. III., 
p. 32, Nos. 233-235. 

Sale by solicitor mortgagee.|—See SOLICITORS. 

Sale of ship.]|—Sece SHIPPING. 

Amount recoverable—Sale by auction.|—See 
Auction & AUCTIONEERS, Vol. IIT., p. 33, No. 239. 

Application of proceeds of sale generally.|—See 
Part XIII., Sect. 2, sub-sect. 10, ante. 








E. Interest on Expenses. 
See Part XVII., Sect. 2, post. 


Sus-sEcT. 5.—PROOF OF DEBT. 
See, generally, EVIDENCE, Vol. XXII., pp. 191 
et seq. 


CAMERON v. McILROY (1884), 1 Man. 
L. R. 242.—CAN. 

8701 lil. ——.]— Mtged. property 
sold under a power of sale, default 
having arisen, was bid in by an agent 
of the mtgee., & subsequently conveyed 
by him to the mtgee. In a suit for 1 U 
redemption :—Held: the mtgee. was 
entitled to be paid the costa of the 


abortive sale, 
CHELL w. 


Loan Co. 
N. B. Eq. 


731. 


except an amount 
charged for the conveyance.——PaT- 
COLONIAL INVESTMENT & 
1907), 2 E. L. R. 417; 8 
ep. 429.—CAN. 


. Under _ statutory mortgage. ]— 
BEATTY wv. O'CONNOR (1884), 5 O. R. 
—CAN. 
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3704. Whether receipt in mortgage deed suffi- 
cient.|—-GODDARD v. CoMPLIN (1669), 1 Cas. in Ch. 
119; 22 HB. R. 722. 

Annotation :—Mentd. Hart v. Middlehurst (1746), 3 Atk. 


3705. Fraud.j|—A bond or mtge. is primd 
facie a good evidence of a debt; but in case fraud 
appears, the obligee, etc., ought to prove actual 
payment.—PIDDOcCK v. BROWN (1734), 3 P. Wms. 
288; 24 E. R. 1069, L. C. 

3706. Not conclusive.|—MAINLAND v. UP- 
JOHN, No. 3654, ante. 

8707. ——— Foreclosure by third mortgagee 
against second—After purchase of first mortgage.] 
—Third mtgee. buys in the first, & brings bill to 
foreclose the second. He need not prove the 
money actually lent on the third mtge., the pro- 
ducing an acquittance being sufficient.—HOLT v. 
MILL (1692), 2 Vern. 279; 23 E. R. 781. 

3708. Parties in fiduciary relationship.|— 
LEWES v. MORGAN, No. 3723, post. . 
.}—See DEEDS, Vol. XVII., pp. 370-378, 
Nos. 1807-1832. 

3709. Deposit of deeds subsequent to debt-— 
Whether evidence of security—Where subsequent 
advances.|—-In a case of doubt, & where there is 
no memorandum in writing accompanying the 
deposit of deeds, the ct. leans against the deposit, 
as a security for an antecedent debt, though it 
favours it, in regard to subsequent advances.— 
Re COWDEROY, Hx p. MARTIN (1835), 4 Deac. & Ch. 
457; 2 Mont. & A. 243; 41. J. Bey. 85, Ct. of R. 

3710. Running security—Admissions of mort- 
gagor.|—-Bond & mtge. given by an only son to his 
father :—Held: in the circumstances of the case 
to be a running security for advances actually 
made, & not a security for the precise amount 
expressed in the instruments, & there being no 
evidence against the son as to the amount of the 
actual advances, he was charged in that respect 
to the extent of his admissions only —-MELLAND v. 
GRAY (1843), 2 Y. & C. Ch. Cas. 199; 63 E. R. 87. 














SUB-SECT. 6.—RIGHT TO SkET-OFF. 


3711. Right of mortgagee—Debt due to mort- 
gagor.|—A. executed a mtge. in favour of his 
bankers, M. & B., to secure any balance which 
might at any time be due upon his banking account, 
either to them or to the persons who should for 
the time being constitute the banking firm. A. 
became indebted on his account with M. & B., 
& also, after B.’s death, with M. & D., & in 1838, 
the balance on his account exceeded £3,000, when 
the banking business, with all debts & securities 
due to or held by the firm, was assigned to pltfs. 
They afterwards employed A., & became indebted 
to him for work & materials. A. became bkpt. ; 
& the property comprised in the mtge. was not 
sufficient to pay the balance due from A., after 
paying off several prior incumbrances, the amount 
of which had not yet been ascertained :—Held: 
pltfs. were entitled to set off the debt due from them 
to A., against the balance due from A. to the 
banking firm.—CLARK v. CorT (1840), Cr. & Ph. 
154; 10L. J. Ch. 113; 41 BE. R. 449, L. C. 


Annotations :—Consd. Hunt v. Jessel (1854), 18 Beav. 100. 
Apld. Alcoy & Gandia Ry. & Harbour Co. ». Greenhill 


g. Release of claim—Of second mort- 
gagee.}—Laws wv. TORONTO GENERAL 
Trusts CoRPN. (1904), 8 O. L. R. 522; 
40. W. R. 164; 24 C. L. T. 395.— 


PART XVI. SECT. 1, SUB-SECT. 6. 
h. Right of mortgagor—To set off 
value of crops—Crops taken by lessee of 


Part XVI.—Accounts. 


1897), 76 L. T. 542. Refd. Dodd v. 
Dodd (1842), 1 Hare, 333 ; Cochrane # Greet 11860), 5 
C. B. N. S. 448; Re a & Masterman’s Bank, Kr p. 
Boe nee oe L. J. Ch. 3 ; Middleton v. Pollock, 
nard (1875), L. Re 10 C. Pc 6950 e 7) Thornton v. May- 
8712. Right of mortgagor—General rule.] —In 
taking the accounts between mtgor. & mtgee., 
whether in a foreclosure or in a redemption suit, 
the mtgor. is entitled to the benefit of set-off.— 
he wT: ‘ d Pam BANK, ANDERSON’S 
ASE , L. R. 3 Eq. 3873; 36 L. J. Ch. 73: 
16 W. R. 246. 
nnotation :-— : 1. ‘ 
nae hs ie d. Mersey Stee) & Iron Co. v. Naylor (1882). 


3718. —— Damages for breach of covenant in 
lease.|—-BRANDI.ING v. OWEN (1704), 2 Vern. 462 ; 
23 E.R. 896. 


SUB-SECT. 7.—RE-OPENING ACCOUNTS. 
A. ln General 

See, generally, Equiry, Vol. XX., pp. 271-277, 
Nos. 310-369. 

3714. On what ground re-opened—Particular 
errors to be alleged.|—Jointure made of an equity 
of redemption; the husband becomes a bkpt., 
& the assignecs of the comrs. state an account with 
the mtgee. If the jointress will be relieved against 
this account, she ought in her bill to assign 
particular crrors; but leave given to amend the 
bill —K NIGHT v. BAMPFEILD (1683), 1 Vern. 179 ; 
23 HK. R. 399. 

Annotation :—Refd. Bourke v. Bridgeman (1729), 1 Barn. 

K. B. 272. 

3715. -]— Bill to open a settled account 
must state specific errors.—TAayYLor 7. HAYLINn 
(1788), 2 Bro. C. C. 310; 1 Cox, Eq. Cas. 485 ; 
29 HE. BR. 170. 


annotations -—Refd. Gething v. Keighley (1878), 9 Ch. D. 
547; Yourell v. Hibernian Bank, [1918] A. C. 372. 


3716. .|—(1) An assignee of a mtye., 
in general cases, takes it entirely at his own risk as 
to what is due from the mtgor. to the mtgee., but 
if the mtgor. makes no objection to the demand for 
a length of time, & deals with the assignee of the 
mtge. without objecting to the account of the 
original mtgee., he cannot have a decree to sur- 
charge & falsify against that assignee, but must 
resort for redress to the original mtgee. 

(2) Accounts settled & signed cannot be 
falsified except for error ; but if error be manifest, 
the ct. will correct it, notwithstanding any stipula- 
tion between the parties. Error must be 
specifically charged in the bill, & proved; other- 
wise the ct. will not open an account. 

(3) A mtgee. cannot have profit, by way of 
commission, for receiving the produce of the mtged. 
estate.—CHAMBERS v. GOLDWIN (1804), 9 Ves. 
254; 1 Smith, K. B. 252; 32 kL. lt. 600, L. C. 
Annotutions :—As to (2) Refd. Quarrel) v. Beckford (1307), 

13 Ves. 377; Faulkner v. Daniel (1843), 3 Hare, 190; 

Blagrave v. Routh (1856), 2 K. & J. 509. _ da to (3) Consd. 


t v. Elwes (1816), 2 Mer. 68. Distd, Sayers v. 
Whittield (1829), 1 Knapp, 133. Consd. Leith v. Irvine 
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(1833), 1 My. &_K. 277; Mainland v. Upjohn (1889), 
41 Ch. D. 126. Refd. Eyre v. Hughes (1876), 2 Ch. D. 
148; Ward v. Sharp (1884), 63 L. J. Ch. 313; Biggs v. 
Hoddinott, Hoddinott ». Biggs, [1898] 2 Ch. 367; Kreg- 
Hnger v. New Patagonia Meat & Cold Storage Co., [1914) 
A. C. 25. Generally, Mentd. Denton v. Davy (1836), 1 
Moo. P. C. C. 15; Robertson v, Norris (1858), 1 Giff. 431 . 
Warner v. Jacob (1882), 46 L. T. 656; British South 
Africa Co. v. De Boers Consolidated Mines (1910), 80 
aoe Ch. 65; Zte Morris, Mayhew v. Halton, (1921) 1 Ch. 


3717. .|—The rule in equity is, that 
if a party seeks to open a settled account so as to 
surcharge & falsify it, he must in his bill specifically 
charge at least one definite & important error, & 
support that charge with evidence confirming it 
as laid.—PARKINSON v. HANBURY (1867), L. R. 
2H.L.1; 36 L. J. Ch. 292; 16 L. T. 243; 16 
Ww. R. 642, H. L. 

Annotations :-—Retd. Kirkwood v. Thompson (1865), 2 
Hem. & M. 392; White v. Ahrens (1884), 26 Ch. D. 717; 
Sache v. Speilman (1887), 37 Ch. D. 295; Re Colnbrook 
Chomical & Explosives Co., A.-G. v. The Co., [1923] 2 Ch. 
289. Mentd. Shaw ». Bunny (1865), 2 De G. J. & Sm. 
468; Leitch », Abbott (1886), 31 Ch. D. 374; Hatten v. 
Russell (1888), 38 Ch. D. 3343; Selwyn v. Garfit (1888), 38 
Ch. D. 273; Bailey v. Barnes, (1894] 1 Ch. 25; Gaskell 
«. Gosling, (1896] 1 Q. B. 669. 

3718. Fraud.|—On the ground of fraud a 
gencral account was decreed; & the securities 
to stand only for the balance ; though the vouchers 
had been destroyed by general consent.— WHARTON 
v. MAY (1799), 5 Ves. 27 ; 31 XK. R. 454, L. C. 
alnnotations :-—Refd., Cerling « Townshond (1816), 19 Ves. 

628; Bernal v. Donegal (1827), 1 BU. N.S. 504. Mentd. 

Bernal ». Donegal (1815), 3 Dow. 133; Portarlington v. 

Soulby (1834), 3 My. & K. 104. 


3719. Mistake.|—-In the absence of special 
agreement simple interest only can be charged 
in a mtge. account. Where such mtge. account 
had been settled on the footing of compound 
interest with half-yearly rests, both parties wrongly 
understanding the mtge. deed to require the same : 
—Held: such settled account might be re-opened. 
—DANIELL v. SINCLATR (1881), 6 App. Cas. 181 ; 
50 L. J.P. C. 50; 44 L. T. 257; 29 W. RR. 569, 
Pe, 

Annotations :-~-Distd. Yourell ». Hibernian Bank, [1918] 

A. C. 372. Refd. Ward v. Sharp (1884), 63 L. J. Ch. 313 j 


Jte Bayley-Worthington & Cohen's Contract, [1909] 
Ch. 648, 














Mortgage to building soclety.]|—-Sce 
BuILvING SOcIETIES, Vol. VII., p. 483, No. 173, 
3720. Leave to surcharge & falsify—-Mortgagor 
not confined to mistakes in fact.|—A party who is 
at liberty to surcharge & falsify, is not merely 
confined to errors in fact, but may take advantage 
of errors in law.—ROoOBEKTS v. KuUssIN (1740), 2 
Atk. 112; Barn. Ch. 259; 26 EK. ht. 470, L. C. 


-lnnotations :-—Mentd. Gibbon v. Gibbon (1853), 13 C. B. 
205; te Robson, Robson v. Hamiiton, (1891j 2 Ch. 659. 


3721. Whether granted against assignee of 
mortgage—Effect of acquiescence in mortgagee’s 
accounts.|—-CHAMBEKS v. GOLDWIN, No. 3716, ante. 











B. Parties in Fiduciary Relationship. 
3722. Solicitor & client—General allegations of 
error.}—- MATTHEWS v. WALLWYN, No. 38663, 
ante. 





mortgagee. }—MOOR’ v. MERRITT (1858), 
6 Gr. 550.—CAN. 

k. Goods supplied to mortgagee 
—After assignment tu co-morigagee. }— 
Where two persons were mtgees., & one 
assigned his interest to the other, the 
mtgor. was allowed credit, as against 
the assignee, for goods delivered to tho 
assignor, until notice of the assign- 
ment.—GALBRAITH v. MORRISON (1860), 
8 Gr. 289.—CAN. 





PART XVI. SECT. 1, SUB-SECT. 7.—A. 
1, On what ground re-opened— Agree- 
J ——VOL. xxxVv e 


ment tu discharge mortgage—Failure of 
action to enforce.-—Where, after an 
order nisi in a mtge. action deft. ia 
pernutted to bring an action to enforce 
ean alleged oe count to discharge the 
mtge., & fails thereon, pltf. is entitled 
to have the accounts, in the mtge. 
actiun opened up & to an allowance 
therein of the costs in the other action. 
—DILLABOUGH ¥v. DELANEY (Sask.), 
{1918} 1 W. W. ht. 795.—CAN. 


PART XVI. SECT. 1, SUB-SECT. 7.—B. 
$722 i. Solicitor & client — General 


allegations of error.}—In ordinary cases 
the rule is, that the establishment of 
one mistake is sutticient to induce the 
ct. to give a decreo entitling the party 
to surcharge & falsify an account. 
But where the relation of attorney & 
client subsists, the ordinary rule does 
not prevail, for there, though the party 
only alleges generally that the accounts, 
as settled, are erroncoug, the ct. will, 
if sufficient cause be shown, make a 
decree opening those accounts.—Law- 
LESS v. MANSFIELD, MANSFIELD v, 
LAWLESS (1841), 1 Dr. & War. 557.— 


TT 
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Sect. 1.—General accounts: Sub-sect.7, B. Sect. 2 
Sub-sect.1, A., B. & C.) 


3728. Balance in favour of solicitor.|— 
(1) Settlement of accounts between attorney & 
client, not conclusive; the nature of their con: 
nection, excepting their accounts from the opera: 
tion of the general rule in equity. Therefore 
accounts settled & signed, & where vouchers are 
delivered up, & a note given for the balance, will be 
re-opened at a very considerable distance of time 
after such settlement, where the parties stand in 
the relative situation to each other of attorney & 
client, agent & principal; & where the balance is 
in favour of the former under the peculiar circum- 
stances affecting this case. 

(2) Now, I apprehend, that, in the dealings & 
transactions of parties of this description, & when 
an account of those dealings & transactions has 
been ordered to be taken by the ct., a person 
standing in the situation of solr., agent, general 
manager, & director, & having [the management 
of] the whole concerns of the other party, & having 
made such other party execute instruments of 
this sort, which are therefore liable to suspicion, 
it becomes necessary not merely to rely on the 
instruments themselves, but to show that the 
advances were actually made (LORD REDESDALE). 
—LEWES v. MORGAN (1817), 5 Price, 42 ; 146 E. R. 
530, H. L. 

Annotations :—4As to (2) Apld. Hiles v. Moore (1848), 17 
L. J. Ch. 385; Gresley v. Mousley (1862), 3 De G. F. & J. 
433. Refd. Bateman v. Hunt, [1904] 2 K. B. 530. 
Generally, Retd. Blagrave ». Routh (1856), 2 K. & J. 509; 
Cheese v. Keen, [1408] 1 Ch. 245. Mentd. Hare v. Bruford 
(1824), 13 Price, 277. 

3724, ——.]—J. had been W.’s solr., & his agent 
in obtaining money on mtges. & otherwise, & also 
receiver of the rents of his estates ; on a bill filed 
by W. against him & the mtgees., a decree was 
made for a general account against J. & for the 
taxation of his bills of costs, notwithstanding there 
were settled accounts, signed by W. & securities 
given by him, & the vouchers delivered up to him. 
—MorGan v. Evans (1834), 8 Bli. N. S. 777; 
3 Cl. & Fin. 159; 6 H.R. 1182, H. L. 

Annotations :—Refd, Booth v. Leicester (1838), 3 My. & Cr. 
459 ; ave v. Routh (1856), 2 K. & J. 509. Mentd. 
Birch v. Joy (1852), 3 H. L. Cas. 563; Shedden v. A.-G. 
(1860), 30 L. J.P. M. & A. 217. 

8725. ——— No independent advice—Misrepre- 
sentation as to identity of mortgagee. ]—Accounts 
between a mtgce. & mtgor. in the position of solr. 
& client, although stated & signed more than 
thirty years ago, were opened on the grounds that 
the client had no independent advice & signed 
without examination or explanation, that the 
accounts contained improper charges, & that a 
third person was represented to be the mtgee.— 
WARD v. SHARP (1884), 53 L. J. Ch. 318; 50 L. T. 
557 ; 32 W. R. 584. 

3726. ——- ——.]—K. was a builder, & from 
1883 to 1904 employed O. as his solr., who financed 
him in numerous transactions. No bills of costs 
were delivered, but from time to time accounts 
were stated between them, & the amount due for 
loans, interest & costs were agreed, & C. took 
mtges. for the agreed amounts. By 1904 all the 
mtges., ee two, had been paid off, either by 
sales or by K. paying off & taking reconveyances 
of the mtges., & on each occasion the amount 
due was agreed. In 1905 ©. died, & in 1906 his 
exors. brought an action against K. to enforce the 
two subsisting mtges. K. counterclaimed for an. 
account of all the transactions & dealings between | 
himself & O. from 1883, alleging, as the fact was, | 
that he had had no independent advice, & in some ' 
of the settled accounts he proved errors in respect 
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of interest, & that he had been charged profit costs 
prior to 58 & 59 Vict. c. 25:—Held: K. was 
entitled to open all the accounts & to tax. surcharge 
& falsify, & his right was not barred by Stat. 
Limitations, although all the settled accounts 
but one had been agreed more than six years 
before the date of his counter-claim.—OHEESE . 
Kren, [1908] 1 Ch. 245; 77 L. J. Ch. 163; 98 
L. T. 316; 24 T. L. R. 138. 

3727. Effect of acquifescence.] — General 
rule, that a mtgee. shall not charge for receiving 
the rents personally; though he may have a 
receiver at the expense of the mtgor. Liberty 
was therefore given to surcharge & falsify an 
account settled, with that allowance ; acquiescence 
having no effect; the mtgee. being the attorney 
of the mtgor.—LANGSTAFFE v. FENWICK, FEN- 
Me v. LANGSTAFFE (1805), 10 Ves. 405; 32 BE. R. 


Annotations :—Consd. Barrett v. Hartley (1866). L. R. 2 Eq. 
789. Refd. Sayers v. Whitfield (1829), 1 Knapp, 133. 


3728. |—A. client executed a mtge. 
to his solr. for a specified sum, being the amount at 
which past costs in a suit had been estimated, 
without the bills having been delivered, the solr. 
undertaking to deliver the bills by a certain time, 
which he did. Four years afterwards the client 
changed his solr. & obtained an order for taxation 
of subsequent costs, but declined the offer of the 
solr. to have the costs secured by the mtge. 
included in the taxation, & obtained the order 
without prejudice to any question as to those 
costs. Two years afterwards the client filed a 
bill against the solr., to have the latter costs 
investigated & the account between the parties 
re-opened, but did not allege any specific over- 
charge or error :—Held: the suit was precluded 
by length of time & acquiescence.—BLAGRAVE UV. 
Rovutu (1856), 8 De G. M. & G. 620; 26 1. J. Ch. 
86; 28 L. T.0O.8.111; 3 Jur. N.S. 399; 5 W.R. 
95; 44 E.R. 529, L. JJ. 

Annotations :—Refd. Morgan v. Higgins (1859), 1 Giff. 270 ; 
Kyre v. Wynn-Mackenzie, [1894] 1 Ch. 218. Mentd. 
Watson v. Rodwell (1878), 7 Ch. D. 625; Ward v. Sharp 
(1884), 50 L. T. 657. 

3729. Principal & agent.|—LEWES v. MORGAN, 
No. 3728, ante. 

~.|—See, generally, AGENCY, Vol. J., pp. 445— 

447, Nos. 13851-1360. 











Sect. 2.—ACCOUNTS BY MORTGAGEE IN 
POSSESSION. 
Sus-sEcT. 1.—LIABILITY TO ACCOUNT. 
A. In General. 
3730. Liability to account from the beginning.|— 
cheery BRADDILL (1683), 1 Vern. 183; 23 


Annotation :—Refd. Cowdry v. Day (1859), 1 L. T. 88. 
3731. Mortgagee acting through agent—Account 
f sums received from agent not sufficient.}—Defts. 
iad by the judgment in the action been held to be 
atgees. in possession of certain mtged. estates, & 
-he usual accounts & inquiries as against mtgees. 
in possession were directed. Defts. brought in an 
account purporting to show their receipts in respect 
of the rents & profits of the mtged. estates, but 
which in fact only showed certain lump sums 
received by them from B., then deceased, their 
agent. On motion by the pltf. for a further & 
etter account :-—Held: defts. were bound to 
ender the further account, for the receipts of B. 
vere as between pltf. & defts. the receipts of defts. 5 
lefts. were bound to deliver an account showing 
not ouly what they had received from B. but what 
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he had received from the tenants, & it was a 
question not of technicality but of substance, for 
without the knowledge derived from such an 
account plitf. would be unable to proceed on the 
inquiry as to wilful default, which was a matter of 
surcharge, & the death of deft.’s agent could not 
excuse defts. from this liability.—Noyvzs v. 
POLLOCK (1885), 30 Ch. D. 336; 55 L. J. Ch. 54; 
ee ay - oe W.R. 787, C. A. 

« lect of purchase by mortgagee.|—To a 
bill by the devisees of the equity e Sacmatice 
of a plantation in the West Indies, against parties 
alleged to be mtgees., praying an account & 
reconveyance defts. pleaded, that judgment had 
been obtained against exors. of testator in the 
colony, & execution issued, under which the 
plantation had been sold to defts., & averred, that 
the proceedings, etc., were in conformity with, & 
according to, the due course of law in the said 
island. The ct. allowed the plea.—VERCHILD v. 
PAULL (1836), 1 Keen, 87; 5 L. J. Ch. 284; 48 
H. R. 239. 

3733. Mortgagee must be in possession as morte 
gagee.|—He [mtgee.] was ... made to account 
not only for what he actually received, but for 
what he might without wilful default have 
received. ... It follows ... that cts. of Equity 
were very slow to decide that possession had been 
taken & would not do so unless satisfied that the 
mtgee. in possession took possession in his capacity 
of mtgee. without any reasonable ground for 
believing himself to hold in any other capacity 
(Riesy, L.J.).—GASKELL v. GOSLING, [1896] 1 
Q. B. 669; 65 L. J. Q. B. 485; 74 L. T. 674; 
12 T. L. R. 335, C. A.; revsd. on other grounds, 
sub nom. GOSLING v. GASKELL, [1897] A. C. 575, 


H. L. 

Annotations :-—Mentd. Paterson v. Gas Light & Coke Co. 
(1896), 74 L. T. 640; Re Hule, Lilley v. Foad (1899), 68 
L. J. Ch. 517; Robinson Printing Co. v. Chic, {1905] 2 
Ch. 123; Deyes ». Wood, [1911] 1 K. B. 806; Thomas v. 
Todd, [1926] 2 K. B. 611. 


B, After Assignment. 


3734. Whether mortgagee remains liable— 
General rule.|—A mtgee. in possession assigned 
the mtged. premises to the son of the mtgor., a 
woman, upon an account stated & payment of the 
amount due to him; in a suit for redemption by 
the mtgor. against the mtgec. & her son, the mtgor. 
insisted that the assignment was a breach of trust : 
—Held: the mtgee. must account for all the 
profits both before & after the assignment, & 
reconvey or procure reconveyance to the mtgor.— 
VENABLES v. FOYLE (1661), Nels. 60; 1 Cas. in 
Ch. 2; Freem. Ch. 152; 1 Rep. Ch. 178; 21 

. R. 789. 

. 8735. .|—A. mortgaged leaseholds to 
B., who entered into possession, received the rents, 
& sold a part under a power, A. afterwards 
mortgaged the equity of redemption to C., & A. 
& B. then assigned the premises & mtge. debt to D. 








PART XVI. SECT. 2, SUB-SECT. 1.—A. 
3733 i. Mortgagee must be in posses- 
sion as mortgagee.}—In a redemption 
suit by the second mtgee. aguinst the 
first, it appeared that the c uity of acai 
redemption had become veste in the CF cipal, 
first mtgee., & that he had entered into 
ossession & had cut & removed timber 
o a greater value than the amount due 
on his mtge. :—Held: he was bound 
to account only for the value of such 
timber & occupation rent as was taken 
or received by him as mtgee. not as 
owner of the equity of redemption.—— 
STEINHOFF v. BROWN (1865), 11 Gr. IND 
114.—CAN. ‘ 
m. When liabiltty arises.}—It is not 


foreclose. 


of the account; 


always necessary for a mtgec. who has 
been in possession to produce his 
accounts on taking 
This necessity arises, first, 
when the mtgor. has deposited the 
leaving the question of 
nterest to be settied on an adjustment 
secondly, when he 
has deposited all that he admits or 
alleges to be due; thirdly, when he 
pleads & undertakes to 
whole of the principal 
been liquidated by the usufruct of the 


8 
roperty.—-FORBES v. AMEEROONISSA 
EOUM (1866), 14 W. R. 481, P. C.— has entered into possession, will, as 


n. Mortgagee in possession under 
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In a foreclosure suit by O.:—Held: B. might be 
called upon to account for the rents & purchase- 
moneys received by him.—HINDE v. BLAKE (1841), 
11 L. J. Ch. 26. 

Annotations -—Mentd. Lodwick v. Day (1844), 3 L. T. O. S. 

4; Pace v. Pace (1891) 67 L. T. 388. 

3736. J—(1) A mtgee. is account- 
able, not merely for his actual receipts whilst in 
possession of the mtged. property, but also for 
whatever is received by those to whom he transfers 
possession under an arrangement inoperative to 
parent’ title, & in derogation of the rights of the 
mtgor. 

(2) A mtgee. who in a redemption suit sets u 
& fails to prove an absolute title to the mtged. 
property, & is then found to have been at the date 
of the suit, overpaid as mtgee., will not only not 
be allowed his costs of suit but may have costs 
given against him.—NATIONAL BANK OF AUS- 
TRALASIA v. UNITED I[AND-IN-HAND & BAND OF 
Hope Co. (1879), 4 App. Cas. 391; 48 L. J. P. C. 
50; 40 L. T. 697; 27 W. R. 889, P. C. 

8737. ——- Not where assignment by order of 
court.|—(1) The liability of a mtgee. in possession, 
who assigns his mtge., to account to the mtgor. 
for the profits of the estate after the assignment, 
exists only where the assignment is volunatry, & 
not where it is made by order of the ct. 

(2) In an action to redeem a mtge., the mtgee. 
raised a defence under which he no longer treated 
himself as mtgee., but laid claim to part of the 
mtged. estate :—Held: he might properly be made 
to pay the costs of the action.— HALL v. HEwaRD 
(1886), 82 Ch. D. 430; 55 L. J. Ch. 604; 541. T. 
810; 34 W. R. 571, C. A. 


Annotations :-—Refd. Lodbrook v. Passman (1888), 57 L. J. 
Ch. 855; Kinnaird v. Trollopo (1889), 42 Ch. D. 610; 
Hoath 2. Chinn (1908), 98 L. T. 855. Mentd. Carlton 
Main Colllery Co. v. Clawley, {1917} 2 K. B. 681. 








C. To Subsequent Incumbrancers. 


38738. When arising—Where mortgage after 
entry—From date of second mortgage.|—-Map- 
DOCKS v. WREN (1680), 2 Rep. Ch. 209; 21 H.R. 
659. 

3739. Where mortgage before entry—From 
date of entry.|—Mtgee. enters, & thereby prevents 
subsequent incumbrancers from entering, & yet 

ermits the mtgor. to receive the profits. He shall 
be charged with all the profits he had or might 
have received since his entry.—-CoPPRING v. 
CooKE, COOKE v. KNIGHT (1684), 1 Vern. 270; 
28 E. R. 463. 

3740. In respect of surplus rents—After bill filed 
by second mortgagee.}]—After bill filed by second 
incumbrancer, first incumbrancer in possession 
cannot pay surplus rents to debtor.—PARKER v. 
CALCRAFT, DUNN v. SAME (1821), 6 Madd. 11; 56 


E. R. 992. 
Annotation :—Refd. Hele ». Bexley, Whitfield v. Bowyer, 
Whitfield v. Knight (1855), 20 Beav. 127. 





power of attorney.J—A mtgece., who 
went into possession under a power of 
attorney from his ar: subsequently 
to the mtge.:—Held: Mable to be 
charged as a mtgee. in possession.— 
Re M‘KINLEY’s Estate (1873), 7 I. R. 
Eq. 467.—IR. 


PART XVI. SECT. 2, SUB-SECT. 1.—C. 


3789 1. When arising—Where mort- 
gage before entry—F rom date of entry. }— 
A prior mtgee. who has obtained leases, 

ubsequent to a puisne mtgee., & who 


proceedings 


rove that the 
interest has 


against the latter, be charged as mtgee. 
in possession.— GREGG v. ARROTT (1835), 
L. & G. temp. Sugd. 246.—IR. 
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Sect. 2.—Accounts by mortgagee in possession : Sub- 
sect. 1, C. & D.; sub-sects. 2 & 8, A.] 


8741. In respect of overpayment.) — ARCH- 
DEACON v. BOWES, No. 4285, post. 


D. Welsh Mortgage. 


8742. When profits exceed interest.|A. con- 
veyed lands to B., who was put into possession, 
but under an agreement, that if A. paid the money 
in ten years, B. should reconvey. The profits 
appearing to be much more than the interest, upon 
a bill by the heir to redeem, B. decreed to account 
for the profits, & not permitted to set the profits 
against the interest. —FULTHROPE v. FOSTER 
(1687), 1 Vern. 476; 23 E. R. 602. 


Annotations :—Refd. Donovan v. Fricker (1821), Jac. 165; 
Alderson v. White (1858), 2 De G. & J. 97. 


SuB-sEcT. 2.—How TAKEN. 


8743. Whether on footing of wilful default.)— 
MORLEY v. ELWAYS (1668), 1 Cas. in Ch. 107; 22 
E. R. 717. 

3744, ——.]—Row v. CocKAYNE (1703), Colles. 
310; 1 E.R. 301, H. L. 

3745. .|—Trustee to be only charged for 
actual receipts ; mtgee. for what he had or might 
have received.—IIJARNARD v. WEBSTER (1725), 
Cas. temp. King, 53; 25 HE. R. 218. 

3746. Mortgagee not to speculate.|—Mtgee. 
in possession, though answerable, beyond fraud, 
for wilful default, is to take the fair rents & profits, 
not bound to engage in, & will not be allowed for 
speculation & adventure.—HUGHES v. WILLIAMS 
(1806), 12 Ves. 493; 33 BH. R. 187, L. C. 

Annotations :—Refd, Wragg v. Denham (1836), 2 Y. & C. Ex. 
117; Cocks v. Gray (1857), 5 W. R. 749; Millett v. Davey 
(1862), 31 Beav. 470. 

3747. .|—In a case of adverse possession 
it is unusual in a decree to charge a party with 
rents & profits which he might have received but 
for his wilful default. The party charged is 
entitled to have a direction inserted in decree, that 
master in taking the accounts shall make him all 
just allowances. Mtgee. in possession & trustee 
guilty of a breach of trust, are the only cases where 
parties are charged with what they might have 
received but for their wilful default—HoOwE Lu v. 
HOWELL (1837), 2 My. & Cr. 478; 1 Jur. 492; 
40 i. R. 722, L. C. 

3748. -|—The mtgee., when he enters, 
enters under a condition imposed on him by this 
ct. of exercising the utmost diligence for the 
benefit of himself & the mtgor. (TURNER, L.J.).— 
SHERWIN v. SHAKSPEAR (1854), 5 De G. M. & G. 
517; 2 Eq. Rep. 957: 23 L. J. Ch. 898; 24 L. T. 
O. 8. 45; 18 Jur. 848; 2 W. R. 668; 43 E.R. 


970, L. JJ. 

Annotations :-—Refd. Regent’s Canal Co. v. Ware (1857), 23 
Beav. 575; Re London Corpn. & Tubb’s Contract, [1894] 
2Ch. 524. Mentd. Vickers v. Hand (1859), 26 Beav. 630; 
Palmerston v. Turner (1864), 33 Beav. 524: Herbert v. 
Salisbury & Yeovil Ry. (186 j, L. R. 2 Eq. 221: Williams 
v. Glenton (1866), 1 Ch. App. 200; He Phillips, Ez p. 
Kiveton Coal Co. (1872), 7 Ch. App. 730; Met. Ry. v. 
Defries (1877), 2 Q. B. 1D. 189; Re Riley to Streatfield 
(1886), 56 L. T. 48; Bennett v. Stone, 1903) 1 Ch. 509. 


3749. ———.]—-GASKELL v. GOSLING, No. 3733, 
ante. 














PART XVI. SECT. 2, SUB-SECT. 1.—D. 

o. Refusal to give account of rents. }— 
A person in possession of land under an 
agreement in the nature of a Welsh 
mtge, having refused to give any state- 
ment of rents received or information 
as to the amount due on the agreement, 
a bill was filed by the mtgor. for an 


account. 


Gr. 577.—CAN. 


Although on taking the 
account a balance was found still due 
to deft., the ct. ordered him to pay the 
costs.—MORRISON v. NEVINS (1856), 5 


PART XVI. SECT. 2, SUB-SECT. 2. 
87511. What amounts to wilful default 


MorTGAGE. 


3750. ——— On sale by mortgagee—Mortgagor not 
thereby entitled to question propriety of sale—Or 
adequacy of amount.|—In an action for account by 
a mtgor. against a mtgee. in possession who has 
sold, the mtgor. is entitled to an account of the 
proceeds of sale received by the mtgee. or by his 
order or for his use, ‘‘ or which without his wilful 
default might have been so received’; although 
wilful default may not have been charged in the 
pleadings & proved at the trial; but such an 
account does not entitle the mtgor. to question 
the propriety of the sale or the adequacy of the 
amount for which the property has been sold.— 
MAYER v. MURRAY (1878), 8 Ch. D. 424; 47 L. J. 
Ch. 605; 26 W. R. 690. 


Annotations :—Expld. Re Symons, Luke v. Tonkin (1882), 
21 Ch. D. 757. Distd. Re Wrightson, Wrightson v. Cooke, 
11908) tae 789. Refd. Barber v. Mackrell (1879), 12 


3751. What amounts to wilful default—Refusal 
to let.|—Mtgee. shall not account for more than he 
actually receives, unless where he has been guilty 
of a wilful default; as if he has turned out or 
refused a sufficient tenant.—ANON. (1682), 1 Vern. 
45; 23 EH. R. 298, 

3752, —— Mortgagee acting through 
agent.|—(1) Where a mtgee. in possession of 
leaseholds, being resident at a distance, employs an 
agent, & the property is advertised & let at 
intervals, but vacant for a long period, the mtgee. 
acting on the agent’s advice in not letting, such 
mtgee. is not chargeable under a decree for wilful 
default in non-receipt of rent. But where a tenant 
is suffered to remain for several years in possession, 
paying no rent, & none being demanded by the 
a he is liable for wilful default as to such 
rent. 

(2) Where a mtgee. in possession pays rent to 
the ground landlord, he is to be allowed such rent 
in account, but not after he has purchased the 
reversion ; but he will be allowed payments made 
to a person for taking charge of the premises to 
save them from deterioration. 

(3) The onus lies, primd facie, on the party 
charging wilful default in not letting, to prove it ; 
but if he shows that the property can be let, or 
has been let, the onus is transferred to the other 
party to show that he has not been guilty of wilful 
default, but has been vigilant.—BRANDON v. 
BRANDON (1862), 10 W. R. 287. 

87538. —— .]|—If the mtgee. is in receipt of 
the rents & profits the account is taken against 
him as if he were in possession, & he is answerable 
not only for what the tenants pay, but for not 
letting the property if he could have done so, & 
for not getting full rents from the tenants if they 
could have paid them; & he is looked upon as if 
he had taken upon himself the control & manage- 
ment of the estate as between those in actual 
occupation of the mtgor., so as to put an end to any 
right which the mtgor. has of dealing with the 
estate in the way of management, including letting 
& making allowances to tenants, & getting the 
best rent from them (Corron, L.J.).—NOYES v. 
POLLocK (1886), 82 Ch. D. 53; 55 L. J. Ch. 518 ; 
54 L. T. 473; 34 W. R. 383, C. A. 

8754. Eviction of suitable tenant.]—ANON. 
(1682), No. 8751, ante. 


—Refusal to let. }—If mtgee. dealt with 
the mtged. premises as his own he is 
only chargeable with the rent reserved 
guilty of default, 
as by leavi the premises vacant 
which would throw upon him the proot 
that no tenant offered.—METCALF v. 
CAMPION (1828), 1 Mol. 238.—IR. 
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8755. Refusal to levy execution.|—-M 
‘ d CF eee t ee. 
rab hath Judgment in ejectment, but in et pe 
an with the tenant in possession refuses to take 
out execution. He shall be compelled so to do, or 
amhalis a Bibs aarp as in case of wilful default.— 
BB, 453, ) v. GAYER (1684), 1 Vern. 258; 23 
756. For part of amount.) — A 
assigns to B., as a security for a debt due 10 him 
from A., a judgment recovered by A. against C. ; 
B. sues out execution upon the judgment; but, 
instead of levying the whole amount, enters into 
negotiations with C.; he receives part of the sum 
due upon the judgment, but C. dies insolvent before 
the residue of it is obtaincd :—Held: B. will be 
restrained from suing A.’s representatives, upon 
his covenant for this residue, & B. must account 
to A.’s representatives, not merely for what he 
received upon the judgment, but for what, without 
his wilful default, he might have received.— 
WILLIAMS v. Prick (1824), 1 Sim. & St. 581; 2 
L. J. 0.8. Ch. 105; 57 EB. R. 229. 
Annotation :—Apld. Mayer v. Murray (1878), 8 Ch. D. 424. 
3757. Refusal to defend action of replevin— 
Property of stranger seized under distress.] — A 
first mtgee. in possession of a livery stable-yard 
& premses let the same toatenant. He afterwards 
distrained for rent, taking possession under such 
distress of divers horses & carriages standing at 
livery on the premises. On being threatened with 
legal proceedings by the owners of the chattels at 
livery so seized, he restored such chattels to them : 
—Held: in taking the accounts in a suit by a 
second mtgee. to redeem the premises, the first 
mtgec. was not answerable as for wilful neglect 
& default in not realising the chattels which he 
had seized & afterwards restored to the owners.— 
Cocks v. GRAY (1857), 1 Giff. 77 ; 26 L. J. Ch. 607 ; 
3 Jur. N.S.1115; 5 W. R. 749; 65 E.R. 881. 
3758. —— Allowing tenant to remain without 
payment of rent.|—DovuGuty v. CoTTon (1699), 
Colles, 85; 1H. R. 1938, H. L. 














8759. ——.|—-BRANDON v. BRANDON, No. 
3752, ante. 
3760. Failure to get full rent.) — NoYes 





v. POLLOCK, No. 3753, ante. 

3761. Tied lease of public-house.|— 
(1) Mtgees. in possession, who were brewers, let 
the premises with a restriction that the tenant 
should take his supply of beer entirely from them : 
—Held: the mtgees. must account for such 
additional rent as they would have made if the 
premises had been let without restrictions, but 
not for the profit which they made by the sale of 
beer to the tenant 

(2) The mtge. was of a leasehold public house 
to secure £700, & such further sums as might be- 
come due from the mtgor. to the mtgees. for money 
advanced, goods sold, or otherwise. The mtge. 
contained a power of sale, & it was declared that 
the sale moneys should after payment of the costs of 
sale, or in anywise consequent on the mtgor.’s 
default, & the re-imbursement to the mtgees. of all 
moneys paid by them for insurance or repairs, or 











3760 ij. Failure to get full rent.) r. 
—BURKE v. O'CONNOR (1855), 4 4@ tenant 
I. Ch. R. 418.—IJR. 
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p. Rents & prosits. A mtgec. taking 
possession & evicting a tenant of the 
mtgor. who is willing to remain & pay 
rent, will be held accountable for the 
rents from that time.—PENN v. LOCK- 
woop (1850), 1 Gr. 547.—CAN. 
a. .]— ROBERTSON iv. 
(1864), 10 Gr. 557.—CAN. 





put in 


Gr. 21 1 .—CAN. 


SCOBIE 





.}—After default on a mtge. 
possession by the 
mtgor. promised to 
rent, but failed to do so :—-Held: the 
intgee. was not chargeable with such b 
rent.—WaADDELL v. MCCOLL (1868), 14 


t. ~——-.+—-One of several devisees 
claimed to be solely entitled, & mort- 
gaged the propert The mtgees. 
entered into the rece 
Held: they must account to the other 
devisees for their shares of the rent.— 0. 
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for keeping on foot the lease & the licenses, be 
applied in payment of the principal & interest 
due on the mtge., & subject thereto, in payment of 
the principal & interest due to a second mtgee., 
& that the surplus should be paid to the mtgor., 
** provided always that the total amount to be 
recovered by the mtgee. under these presents shall 
not exceed £900.” The property was sold under 
the power, & on the account being taken by the 
ct. it was certified that at the time of the completion 
of the sale there was due to the mtgees. £1,415 
principal & £615 interest, & that they had or might 
have received £396 for rents & profits. The 
property sold for £2,650. The £1,415 included 
the £700 lent & £88 for goods supplied, the rest 
of it was made up of payments of rent & fire 
insurance :—Held: the proviso limiting the 
amount recoverable did not apply to interest, or to 
outgoings incident to the possession of the premises 
which the mtgor. was bound to reimburse to the 
mtgees., & as the sum duc for moneys Jent & goods 
supplied did not cxcced the limit, the mtgees. were 
entitled to retain out of the proceeds of sale the 
balance duc to them. 

[The mtyees.] have a right to set off against the 
rents & profits they have received, any... 
expense put upon them by reason of their being 
obliged to take & keep possession (LORD ESHER, 
M.R.).—WHITE v. Crry OF LONDON BREWERY 
Co. (1889), 42 Ch. D. 287; 58 L. J. Ch. 8555; 61 
L. T. 7413; 88 W.R. 82; 57. L. 2. 5538, C, A. 

3762. Onus of proof—On party charging wilful 
default.J—BraNDON v. BRANDON, No. 3752, ante. 

When rests will be ordered.]—See Scoct. 2, sub- 
sect. 5, post. 


SUB-SECT. 3.—WHAT MAY BE CHARGED 
AGAINST MORTGAGEE. 
A. In General. 

3763. On death of mortgagee—Profits received 
during life.|)—A. for £550 makes an absolute 
assignment of a lease for three lives to B., & B. by a 
writing under his hand agrecs that if A. pays B. 
£600 at the end of the year, B. will reconvey ; 8B. 
dies leaving C. his son & heir, two of the lives die, 
& the lease is twice renewed; yet redemption 
decreed on payment of the £550 & the two fines 
with interest, & during the life of B. the profits 
to be set against the interest of the £550.—MAN- 
LOVE v. BALE & BRUTON (1688), 2 Vern. 84; 23 
K. RR. 664. 

3764. Estate let by mortgagee—Value deemed to 
remain the same—Unless shown otherwise.|— 
lf mtgee. lets the estate, that shall be always 
supposed the value, unless he shows otherwise.— 
BLACKLOCK v. BARNES (1725), Cas. temp. King, 
53; 25 Ie. R. 218, L. C. 

3765. Mortgagee tenant for life—Property in dis- 
repair.|—Testator, who died in 1878, devised some 
cottages & marsh lands upon trust for his wife for 
life, she out of the rents & profits keeping ‘ the 
premi3zes in good tenantable repair & condition,”’ 





McINToOSH v. ONTARIO BANK (1872), 19 
Gr. 155.—CAN. 

pay the mtgee. a. ——.}—RicE v. GEORGE (1872), 
19 Gr. 174.—CAN. 

‘ .}—Mtgee. will not be held 
responsible for any greater rent than 
he has actually received, unless it is 
clearly established in evidence that he 
knew a great rent might & could have 
been obtained, & that he refused or 
neglected to obtain the same.—MzER- 
RIAM ¥. CRONK (1874), 21 Gr. 60.—CAN. 


.}—Four persons joined in 





pt of the rents :— 
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Sect. 2.—Accounts by mortgagee in possession : Sub- 
sect. 8, A., B. & C.; sub-sect. 4, A.] 


& after her death upon trust for C. in fee. In 1882 
C. mortgaged his reversion in fee to the widow, 
who was in receipt of the rents & profits of the 
property as tenant for life. She died in 1897, & 
her exors. brought an action of foreclosure against 
O., who had made no payment either of principal 
or interest since the date of the mtge., & who set 
up the Statutes of Limitations. At the trial C. 
submitted to the usual judgment for foreclosure 
with arrears of interest limited to six years prior 
to the date of the writ, but counterclaimed damages 
against the estate of the tenant for life for non- 
repair of the cottages & depreciation of the marsh 
lands, alleging that the latter had been con- 
tinuously mown against all custom, & had thereby 
been greatly impoverished, & offered to redeem 
on the footing that any damages awarded him 
should be set off in account against what was due 
on the mtge., & contended that on redeeming he 
was only bound to pay six years’ arrears of interest 
prior to the date of the writ. Testator had in 
1874 granted a seven years’ lease of the marsh 
lands, with a covenant by the lessee not to mow 
them oftener than once in any one year, but to 
keep them during the term in good condition, & 
the tenant for life in granting subsequent leases 
of the same lands had inserted covenants as to 
mowing similar to that in testator’s lease. The 
cottages were out of repair, & the marsh lands 
had been depreciated to some extent by mowing :— 
Held: C. was entitled to damages for non-repair 
of the cottages, but not for depreciation of the 
marsh lands, the tenant for life in her dealings with 
the latter having followed the course that had been 
adopted by testator.—DINGLE v. COPPEN, COPPEN 
v. DINGLE, [1899] 1 Ch. 726; 68 L. J. Ch. 337; 
79 L. T. 693: 47 W. R. 279. 


Annotations :—Refd. Powell v. Brodhurst, [1901] 2 Ch, 160; 
Fe Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385. 


Wilful default.) —See Sect. 2, sub-sect. 2, ante. 


B. Occupation Rent. 


3766. General rule—Only when mortgagee in 
actual occupation.]—Semble: in a suit to redeem, 
against a mtgee. in possession, the ct. will not 
direct the master to fix & charge deft. with an 
occupation rent, unless pltf. alleges & shows, not 
only that deft. has been in possession of the mtged. 
estate & in receipt of the rents & profits of it, but 


executing a mtge. of their joint estate, 
& subsequently the interest of throe 
of them was sold under executions at 
law :—Held: the purchaser at the 


h. Proceeds of sale of timber.]/—Where 
a second mtgee. in possession had cut 
down timber & sold it, & subsequently 
in an action on the first mtge. a sale of 


MoRTGAGE. 


also that he has been in the actual occupation of it 
or part of it.—TrRuLocK v. ROBEY (1846), as 
reported in 15 Sim. 265; 60 EH. R. 619; on appeal 
(1847), 2 Ph. 395, L. C, 


—Consd. Shepard v. Jones (1882), 21 


Annotations : Ch. D. 
tae Mentd. Green v. Jenkins (1860), 1 De G. F. & 


J. 


8767. Not when property in uninhabitable con- 
dition.|-MARSHALL v. CAVE, No. 3816, post. 

3768. Refusal of tender—Money due less than 
amount tendered.|)—- Where a mtgee. was in 
possession & refused a tender made to him by the 
mtgor. In a suit for redemption :—Held: if it 
should turn out that less than the amount tendered 
was due at the time the tender was made, the 
mtgee. must pay all the costs of the suit, being 
allowed all sums laid out for necessary repairs & 
lasting improvements & being charged with 
occupation rent.—HOSKEN v. SINcocK (1865), 34 
L. J. Ch. 435; 12 L. T. 262; 11 Jur. N.S. 477; 
13 W. R. 487. 

3769. Sale by mortgagee under power—Pur- 
chaser let into possession before completion.)— 
(1) If a mtgee. in possession, or a mtgee. selling 
under his power of sale, has reasonably expended 
money in permanent works on the property, he is 
entitled on priméd facie evidence to that effect to 
an inquiry whether the outlay has increased the 
value of the property, & if it has done so, he is 
entitled to be repaid his expenditure so far as it 
has increased such value; & in such case it is 
immaterial whether the mtgor. had notice of the 
expenditure. Notice to the mtgor. is only 
material when the expenditure is unreasonable, 
aoe purpose of showing that he acquicsced 
in it. 

(2) A mtgee. in possession sold the property 
under his power of sale, a day being fixed for the 
completion of the sale & for letting the purchaser 
into possession. At the request of the purchaser 
the mortgagee let him into possession four months 
before the appointed day, but did not require him 
to pay any rent:—Held: in an action by the 
mtgor. for ascertaining the amount of the balance 
due to him, the mtgee. could not be charged with 
an occupation rent for the interval during which 
the purchaser had been in possession before the 
appointed day. 

A man need not be in what is called personal 
occupation but occupation, like most other things 
in law, is a complex term, & it is impossible for a 


(Sask. ), [1926] 3 W. W. R. 227.— 
CAN. 
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sheriff’s sale, who was also the mtgee., 
having gone into possession of the 
mtged. estate, was bound to account 
for the rents & profits.—CRONN v. 
CHAMBERLIN (1880), 27 Gr. 551.—CAN. 

d. ——.}—INDEPENDENT ORDER OF 
FORESTERS v. PEGG (1900), 19 P. R. 
254.—-CAN. 


e. ——.}—Re ALLEN’S DANFORTH 
THEATRE (Ont.), [1925] 4 D. L. R. 


556.—CAN 


f.——.}+—_A mtgee. of leasehold 
land who takes actual physical pos- 
session of the land is liable for the whole 
rent to the same extent as the ori- 
ginal lesseo.—-NATIONAL MORTGAGE & 
AGENCY Co. OF NEW ZEALAND, LTD. v. 
KAIAPOI] (MAYOR, COUNCILLORS & 
tea OF) (1888), 7 N. Z. L. R. 


g. ———.]}-——A mtgee. in possession of 
the mtged. property has a duty to 
take care of the property & to collect 
all rents & profits.—JupEs v. S. A. 
ee, TD., (1922) W. L. D. 1— 


the property proved insufficient to 
satisfy the amount thereof :—Held: 
the second mtgee. was bound to account 
for the value of the timber cut & re- 
moved by him prior to the action.— 
McLEOD v. AVEY (1888), 16 O. R. 
365.—OAN. 


k. Abortive sale—Surplus from second 
sale.}—A mtgee., his power of sale on 
default having arisen, sold the mtged. 
pee ostensibly to a third person, 
n reality to himself. Subsequently he 
sold a portion of the premises to a third 
person for an amount in excess of the 
mtge. debt :—Held: the sale by the 
mtgee. to himself was abortive, & he 
was a mintgee. in possession, & should 
account to the mtgor. for the surplus 
from the second sale.—MITCHELL v. 
KINNEAR (1897), 1 N. B. Eq. Rep. 
427.—CAN. 


1. Negligent cultivation.}—A mtgee. 
in possession of cultural land held 
liable in damages the mtgor. for his 
gross negligence in respect cultiva- 
tion.—Eppy v. Trust & LOAN Co. 


37661. General rule—Only when mort- 
gagee in actual occupation. }—CUMMER 
on eal (1863), 1 Ch. Ch. 235.— 


3766 ii. Where the pitf., 
a mtgee., is in occupation of the mtged. 
premises, the master should charge 
him with occupation rent up to the 
day appointed for payment.—PIPE v. 
SHAFER (1864), 1 Ch. Ch. 251.—CAN. 


3766 iii. -}—Tho rule that 
a mtgee. in actual possession of the 
mtged. prerisee is chargeable with an 
occupation rent, should be applied in 
a redemption action to a mtgee. who 
has obtained title to the mtged. lands, 
s0 long as he remains in actual occupa- 
tion thereof.—BOLTON v. POSTNIKOFF 
(Sask.), (1926) 4 D. L. R. 22; [1926] 
2 W. W. R. 744.—-CAN, 


$766 iv. +} — If mtgee. 
occupied, a fair occupation rent should 
be charged him.—METOALF v. 
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man to be in occupation if somebody else is in 

occupation (JESSEL, M.R.).—SHEPARD v. J ONES 

a 21 Ch. D. 469; 47 L. T. 604; 31 W. R 

> e e 

Annotations :—<As to (1) Folld. Hend . As 
Astwood wv. Cobbold : Cobol v. stood. [ Pree 
150. Refd. Powell v. Brodhurst (1901), 70 L. J. Ch 
oleae to (2) Apld. Bright v. Campbell (1885), 54 L. J. 


3770. Improvements by mortgagee—Occupation 
rent not increased—Unless improvements allowed. ] 
—Where a first mtgee. in possession, after decree 
for redemption, has expended money on permanent 
improvements on the mtged. property, he is not 
to be charged with an increased occupation rent 
by reason of the value of the property having been 
increased by the improvements he has effected, 
unless the expenditure in improvements is allowed 
to him.—BriGcut v, CAMPBELL (1885), 54 L. J. Ch. 
1077; 53 L. T. 428, C. A. 


C. Interest. 


8771. Interest on surplus—Mortgagee holding over 
after payment of mortgage debt.|—(1) Mtgee. in 
possession holding over, after payment of his 
principal & interest, charged with the balance, & 
interest. 

The mtgce., as soon as he is paid, becomes a 
mere naked trustec, holding the legal estate for the 
oot of the cestui que trust, the mtyor. (PLUMER, 

-C.). 

(2) The mtgee. himself is allowed interest which 
he is not entitled to by contract. 1 mean, the 
interest upon lasting improvements (PLUMER, 
V.-C.).—-QUARKRELL v. BECKFORD (1816), 1 Madd. 
269; 56 EB. kt. 100. 

Annotations :—As to (1) Folld. Archdeacon tv. Bowes (1824), 


M‘Cle. 149. Refd. Wilson v. Metcalfe (1826), 1 Russ. 


530; Lowes ». Morgan (1829), 3 Y. & J. $94; Smith v. 


Pilkington (1859), 1 De G. KF. & J. 1203 Charles v. Jones 
(1887), 35 Ch. D. 544; Eloy v. Road (1897), 76 L. T. 39. 
Generally, Refd. Wood », Surr (1854),_19 Beav. 551; 
Bagot v. Chapman, [1907] 2 Ch. 222. Mentd. Krohl ». 
Park (1875), 10 Ch. App. 334; Brown v. Burdett (1887), 
37 Ch. D, 207. 

3772. Mortgagee overpaid.}—ARCHDEACON 
v. BowEs, No. 4288, post. 

3773. —-—.]|—Mtgee. in possession, who 
becomes overpaid pending a suit to redeem, will be 
charged with interest on the balance, from the 
date of the report, & on the rents subsequently 
received by him, from the respective times when 
those rents were received.— LLOYD v. JONES (1842), 
12 Sim. 491; 59 H.R. 1221. 

3774. —— -|—In a suit to redeem, against 
a mtgee. in possession, deft., in his answer, set up 
an unfounded claim to the equity of redemption, 
& denied that the mtge. had been satisfied, although 
a balance was due from him when he filed his 
answer. The ct. ordered him to pay the costs 
occasioned by his claim, & the costs of the suit 
subsequent to the filing of his answer, & also 
interest on the balances in his hands since the time 
when the mtge. was satisfied.—MONTGOMERY v. 
CALLAND (1844), 14 Sim. 79; 8 Jur. 436; 60 


E. R. 287. 
Annotation :-—Refd. National Bank of Australasia v. United 


Hand-in-Hund & Band of Hope Co, (1879), 4 App. Cas. 


3 











SuB-sEcT. 4.—WHAT MAY BE ALLOWED TO 
MORTGAGEE. 
A. In General. 

3775. General rule—Any expense incurred by 
reason of taking possession.|—-WHITE v. CITY OF 
LONDON BREWERY Co., No. 3761, ante. 

3776. Costs of ejectment.]—HoORLOCK v. SMITH, 


No. 3851, post. 


647 


8777. .|—Mtgee., after the death of the 
mtgor. & the person supposed to be his heir, found 
the mtged. premises, which had been left vacant 
& out of repair, occupied by lodgers placed there 
by M., the owner of the adjoining house, who had 
entered by breaking through the party wall. 
Possession having been obtained by the mtgee., 
M. entered with a band of men & recovered 
possession. The mtgee. brought ejectment, upon 
the advice of counsel against M., & obtained a 
verdict. M. had previously brought an action of 
trespass against the mtgee., in which he was 
nonsuited :—Held: the mtgee. was entitled to 
receive the costs of the proceedings in ejectment 
out of the estate of the deceased mtgor., but not 
the costs of defending the action of trespass.— 
OWEN v. CROUCH (1857), 5 W. R. 545. 

3778. Expenses of working mines.} — (1) A 
mtgee. in possession of mines expended large sums 
beyond the amount covered by his security in 
working the mines, paying agents, etc.; & also 
in keeping down the interest of prior incumbrances : 
—Held: the mtgees. were rightly allowed these 
sums with interest. 

(2) It requires a very special case of vexatious 
conduct to induce the ct. to make a mtgee. pay 
the costs of a redemption suit. 

An overstatement on the part of mtgees. in 
possession of a colliery as to the balance repre- 
sented by them as remaining due on their mtge., 
& their refusal to furnish accounts to the mtgors., 
except on being paid the expenses of so doing :— 
Held: not such vexatious conduct as to deprive 
them of their costs of a redemption suit.—NoRTON 
v. Cooper (1854), 5 De GQ. M. & G. 728; 265 
J.J. Ch. 121; 2 W. R. 659; 43 E.R. 1053, L. IJ. 

3779. --—-- Not when opened by mortgagee.|-— 
A mtgec. in possession, who had opened & worked 
Mines on the mtged. estate, charged with his 
receipts but disallowed his expenses.—THORNEY- 
CROFT v. OROCKETT (1848), 16 Sim. 445; 12 
L. T. O. 8S. 288; 12 Jur. 1081; 60 E. R. 946. 
Junotations + -Consd. Hood « Kaston (18546), 2 GH. 699. 

Refd. Millott 7, Davey (1862), $1 Beav. 470. 

3780. Payments to outgoing tenant for crops, etc.] 
—(1) Where a mtgee. receives rents after the 
account has been taken, he must account, on 
affidavit, for the amount. 

(2) After the amount duc to a mtgee. had been 
ascertained & paid, the mtgee. was held entitled 
to some allowance for crops, manure, etc., for which 
he remained liable to pay to an outgoing tenant 
of the mtged. property.—OXHNHAM »v. HELLIS 
(1854), 18 Beav. 593; 62 E. R. 233. 

3781. Payments of interest of prior iIncum- 
brances.|— NORTON v. COOPER, No. 3778, anie. 

3782. Cost of defending action of trespass.|— 
OWEN v. CROUCH, No. 3777, ante. 

3783. Ground rent.}]-— BRANDON v. BRANDON, 
No. 3752, ante. 

3784. Expenses of caretaker.|]-— BRANDON v. 
BRANDON, No. 3752, ante. 

8785. Insurance premiums.|—SCHOLEFIELD v. 
LocKwoop, No. 3810, post. 

3783. --— Effect of proviso in mortgage deed— 
Limit of amount payable.]-—- WHITE v. CITY OF 
“JONDON BREWERY Co., No. 3761, ante. 

.|—See, generally, Sect. 1, sub-sect. 4, C., 








post. 

3787. Expenses of obtaining profits — When 
necessarily incurred.|— With regard to profits, 
clearly profits could not have been obtained 
without this expenditure, & of course, in allowing 
xpenditure, all that must be allowed which was 
incidental & necessary for the purpose of obtaining 
the profits (Corron, L.J.).—Bompas v. KING 
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(1886), 33 Ch. D. 279; 56 L. J. Ch. 202; 55 L. T. 
190; 2T. L. R. 661, C. A. 

3788. Charges for drawing notice to tenants.|— 
Where a mtgee. takes possession & serves the 
tenants with notice he is not entitled to charge 
for drawing more than one notice.—Re TWEEDIE’Ss 
TAXATION (1908), 53 Sol. Jo. 118. 

3789. Annual charge fixed by mortgage.|—(1) If 
a mtgee. unequivocally refuses a proposed pay- 
ment of the amount due, the mtgor. is not bound to 
make a formal tender of it, & the mtgee. cannot 
recover interest accruing subsequently. But a 
letter arguing that payment was not necessary, 
having regard to an unenforceable provision in the 
mtge., namely, that upon a default the mtgee. 
can purchase the property for the outstanding 
amount, is not a refusal which dispenses with the 
necessity of a tender. It was therefore not neces- 
sary to decide whether the above rule applied 
ide the mtgor. had not the money or the control 
of it. 

(2) A term in a mtge. whereby the mtgee. in 
possession can charge a fixed annual sum in 
respect of several charges & expenses of a variable 
amount is not invalid as giving the mtgec. an 
advantage which he is not entitled to exact.— 
CHALIKANI VENKATARAYANIM v. TUNI (ZAMINDAR) 
(1922), L. R. 50 Ind. App. 41. 

Mortgage of ship.]|—See SHIPPING. 


B. Expenses of Management. 

3790. Whether personal remuneration allowed— 
General rule.|—Where a mtgee. or trustee manage 
the estate themselves, there is no allowance to be 
made them for their care & pains; but if they 
employ a skilful bailiff, & give him £20 per annum 
that must be allowed, for a man is not bound to be 
his own bailiff (per Cur.).—BONITHON v. HocK- 
MORE (1685), 1 Vern. 316; 1 Eq. Cas. Abr. 7, pl. 1; 
23 E.R. 492. 


Annotations :—Retd. Leith v. Irvine (1833), 1 My. & K. 277; 
Barrett v. Hartley (1866), 14 W. R. 684. 
shall not be 


3791. .]—(1) Mtgee. 
allowed for his trouble in receiving the rents of 
the estate himself; but if the estate lies at such 
a distance as obliges him to employ a bailiff to 
receive them, what he paid to the bailiff shall be 
allowed. 

(2) He [the mtgee.] may add to the principal 
of his debt a sum expended in support of the 
mtgor.’s title where it is impeached & it shall 
carry interest.—GoODFREY v. WATSON (1747), 3 
Atk. 517; 26 E. R. 1098, L. C. 


Annotations :—As to (1) Reid. Leith v. Irvine (1833), 1 My. & 
K. 277. Generally, Reid. Booth v. Leycester, Palmer v. 
rita ( eee onnelly, 65; Barrett v. Hartley (1866), 


3792. 
3716, ante. 

3793. ———.]—LANGSTAFFE v. FENWICK, 
FENWICK v. LANGSTAFFE, No. 3727, ante. 

38794. ——.]—(1) Mtgee. in possession of a 
West India estate is not entitled to charge the 
mtgor. with commission on the amount of bills 
paid, on the value of the consignments, or on the 
costs & insurance of supplies shipped for the use 
of the estate; but stands in precisely the same 
situation as a mtgee. in possession of an estate in 
England. 














.]|— CHAMBERS v. GOLDWIN, No. 
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_ 8790 i. Whether personal remunera- 
tion allow meral rule.J—COMYNS 
oe COMINGS (1871), 6 I. R. Eq. 583.— na 


3797 i. 





Effect of special con- 
tract.}—Held: the agreement of 1878, 
being a new contract for a fresh con- 
sideration, had not the effect of im- 
sing a fetter on the equity of re- 


MorTGAGE. 


(2) Principles on which the expense of the home 
management of such estates is to be calculated. 

It is plain that the mtgee. can charge nothing 
for his own trouble or superintendence in any 
way; it is equally certain that for necessary 
expenses to which he has been put he may charge. 
The question arises upon the manner in which 
these shall be reckoned. If he chooses to be 
consignee himself, he has no commission; if he 
employs another, as there must be a consignee, 
that consignee’s commission may be charged. 
It cannot, therefore, be at all admitted that the 
gain to the estate is the measure of the right to 
charge, for the estate would gain by saving the 
consignee’s commission, if the mtgor. were himself 
consignee ; & yet be could not, on that account 
charge it (LORD BRouGHAM, (C.).—LEITH v. 
ae (1833), 1 My. & K. 277; 39 EH. R. 686, 


‘Annotations :—<As to (2) Apld. Faulknor v. Daniel (1843), 3 
Hare, 199; Bortrand v. Davies (1862), 31 Beav. 429. 
Refd. Arnojd v. Garner (1847), 9 L. T. O. S. 289. Gene- 
rally, Refd. Henckell v. Daly (1828), 1 Moo. P. C. C. 51. 
Mentd. Irvine (or Douglas) v. Kirkpatrick (1850), 17 
L. T. O. S. 32. 

3795. .|—A person lent money to a 
business firm on the security of a deed of trust for 
sale of the personal property of the firm, without 
any proviso for redemption or repayment ; which 
deed gave him full power to manage the business, 
& authorised him to pay off various debts, & to 
retain the money due to himself. He assisted in 
the management of the business, & charged in 
account certain annual sums for his assistance, 
under the designation of ‘‘ bonuses,’’ On bill 
filed by a surviving partner of the firm :—Held: 
the ‘‘ bonuses’’ must be disallowed, & the pro- 
perty must be rcassigned, on payment of the sum 
which, exclusive of the bonuses, should be found 
due.—BARRETT v. HartTuLeEy (1866), L. TK. 2 Eq. 
789; 14L. T. 474; 12 Jur. N.S. 426; 14 W. K. 
684. 

Annotations :-—Reifd. James v. Kerr (1889), 40 Ch. D. 449 ; 
Mainland v. Upjohn (1889), 41 Ch. D..126; Barnes v. 


Richards (1902), 71 L. J. K. B. 341. Mentd. Wheeler v. 
Sargeant (1893), 3 HR. 663. 














3796. |—Re Was, Lx p. Lick- 
onisH, No. 3678, ante. 
3797. —-—~ Effect of special contract.]-—The ct. 


will not allow a mtgec. more than his principal 
& interest, notwithstanding the mtgor. has agreed, 
he shall be paid for his trouble of receiving the 
rents.—FRENCH v. BARON (1740), 2 Atk. 120; 26 
KE. RR. 475, L. C. 

<innotations :—Refd. Leith v. Irvine (1833), 1 My. & K. 

277; Barrett v. Hartley (1866), 14 W. R. 684; James vw. 

Korr (1889), 40 Ch. D. 449 ; Biggs v. Hoddinott, Hoddinott 

v,. Biges, [1898] 2 Ch. 307. 

3798. Deed prepared by solicitor mort- 
gagee.|—-Stipulations for commission on receipt 
of rents & conversion of arrears of interest into 
principal inserted by a solr. mtgee. in a mtge. deed 
prepared by himself, & insisted upon by him as the 
condition of any further advance to his client, will 
not be allowed in taking the account between the 
solr., as mtgee. in possession, & his client in a fore- 
closure suit. Upon a proper case for opening 
signed accounts made by a mtgor. by his answer 
& evidence in a foreclosure suit in issue before 
Nov. 2, 1875, the ct. has power, under the Jud. 
Act, 1873 (c. 66), s. 24 (2) (3), to entertain this 
equitable defence in the same manner as if a cross 
bill, or, under the new procedure, a counterclaim, 
had been filed for the purpose. Form of the 








demption by reason of making the 
mtgee. the agent of the mtgor. to 
receive the rents, & empowering 

to charge agency fees.—MAXWELL v. 
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account directed in such a case.— EYRE 

(1876), 2 Ch. D. 148; 45 L. J. Ch. 395 ; ee 
211; 24 W. R. 597 ; 2 Char. Pr. Cas. 33. 
-Annotation :—Refd. Jones v. Linton (1881), 44 L. T. 601. 


3799. .|—If the contract. bet 
parties entitles a mtgee. to any niin 7 
may claim it, either in taking the account of what 
is due on the mtge., or under the head of just 
allowances. But where the only commission to 
which a mtgec. was entitled was upon any renewal 
of the mtgor.’s promissory note which he might 
accept, &, though payment was not demanded 
upon its becoming due, the note was not in fact 
renewed :—Held: the fact that the mtgor. had 
been placed in as beneficial a position as if the note 
had been renewed, did not make the commission 
payable.—BuCKNELL v. VICKERY (1891), 64 L. T. 
701, P. C. 

3800. Payments to agent—Balliff.]—Bonirion 
v. a No. 3790, ante. 

+ —— ——.|— GODFREY vv. . 
8791, ante. etic: 

3802. —— Receiver.]—LANGSTAFFE v. FENWICK, 
FENWICK v. LANGSTAFFH, No. 3727, ante. 

3803. — -]—Mtgcee. allowed the expenso 
of a receiver, the mtged. property consisting of 
small houses at small rents, & the mtgee. living at 
a distance.—DAvIs v. DENDY (1818), 3 Madd. 170 ; 
56 EK. R. 473. 


Annotations :—Consd. Stains v. Banks (1863), 9 Jur. N. S. 
1049, Refd. Gilbert v.-Dyneley (1841), 3 Man. & G. 12; 
Nicholson v. Tutin (1857), 3 Jur. N.S. 235. 























‘ae ~ —---,|—Leity v. Inving, No. 3794, 
ante. 

3805. ——— —--.]—Srains v. Banks, No. 3951, 
post. 

3806, ——. .|\—UNION BANK OF LONDON 





v. INGRAM, No. 3952, post. 








3807. ——-.]—Re Wauuis, Ha pp. Lick- 
ORISH, No. 3678, ante. 
3808. ——— Not when trustee for creditors 


of mortgagor.|—-Certain real estates, subject to 
incumbrances, the interest of which more than 
exhausted the rents, were conveyed by the mtgor. 
to trustees, upon trust for his creditors. After 
the exccution of this creditors’ deeds, one of the 
trustees thereof was employed by the mtyees. as 
their agent, to collect the rents :—Held: he could 
not be allowed any commission out of the rents.— 


et ee mer ne: 





Sandia eames 


$809 i. Paynicnt to agent— Director of | 3 O. W. N. 127; 
mortgagee con.pany.J— KAVANAGH v. | CAN. 
WORKINGMAN’S BENEFIT JDUILDING 











240. L. R. 609.— 


3812 i. Permanent improvements, |}— 
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NICHOLSON v. TUTIN (No. eit eeus 3K. & J. 1593 


3 Jur. N.S. 234; 69 BE. R. ; 

Annotations :—Refd. Biron v. Mount (1857), 24 Boav. 642; 
Brandling v. Plummer (1857), 6 W. R. 117; Bath v. 
Standard Land Co., [1911] 1.Ch. 618. Mentd. Whitmore 
v. Turquand (1861), 3 De G. F. & J. 107; Re Composition 
Deed, Hz p. Shettlo (1862), 7 L. T. 366, 


3809. Director of mortgagee company.]— 
By an arrangement between pltf. & deft. co., the 
latter, who were mtgees. of pltf.’s property, 
arranged to manage, develop, & realise that 
property on certain terms. Deft. co. employed 
one of its directors who was a solr. paying him 
profit costs, & other of its directors at salaries & 
commissions to do necessary work in the course 
of such management :—Held: in taking the 
accounts between pltf. & deft. co. pltf. was not 
entitled to a declaration disallowing such salaries, 
commissions, & profit costs.—BaTru v. STANDARD 
LAND Co., Lip., [1911] 1 Ch. 618; 80 L. J. Ch. 
426; 104 L. T. 867; 27 T. L. R. 393; 55 Sol. Jo. 
482; 18 Mans. 258, (. A. 





C. Repairs and Improvements. 

8810. General rule—Improvements allowed.]— 
A mtgee. in possession is entitled, under the usual 
directions for all just allowances, to be allowed 
moneys expended in insuring the premises, in the 
absence of any cxpress powers in the deed; also 
to an accouht of moneys properly expended in 
improving the property.—SCHOLEFIELD v. LocK- 
woop (1863), as reported in 33 L. J. Ch. 1063 8 
L. T. 409; 9 Jur. N.S. 738; 11 W. R. 4093; on 
appeal, 4 De G. J. & Sm. 22, L. C. 

3811. -]—In taking the accounts under 
the decrce in a redemption action against a mtgee. 
in possession, the mtree. is entitled to ‘‘ necessary 
repairs,’ under the head of ‘t just allowances ”’ ; 
but to entitle him to ‘‘ permanent improvements,”’ 
‘substantial repairs,’ he must make out a 








or 
case for them at the trial.—Tivron GREEN 
CoLLIERY Co. v. Tipron Moat CoLiuigry Co. 


(1877), 7 Ch. D. 192; 47 L. J. Ch. 152; 26 W. R. 
318. 

3812. Permanent improvements.| —-'TALBOT v. 
BRADDILL (1683), 1 Vern, 183; 26 1, 1. 402. 
zinnotalion :-—Refd. Cowdry v. Duy (1859), 1 L. T. 88. 

3813. ——.|—-NEWLING v. ABBOT (1728), 2 
Iq. Cas. Abr. 596; 1 Vin. Abr. 185; 22 HE. R. 
50], L. C. 


aementte ee: 





a ne 








ee neem omieti Se 


Lrocs on a mtged. property by a mtgee. 
in possession is not such an improve- 
mont as entitles him to claim com- 
pensation from the mtgor., but he is 


SocietTy, [1896] 1 1. K. 56.—IR. 
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$810 i. Gencral rule—Improvements 
allowed.J—Semble: when a mtgee, Is 
charged with rents & profits received 
from improvements made by himusolf, he 
should be allowed the expense of such 
improvements to a corresponding 
amount.—-CONSTABLE v. GUEST (1858), 
6 Gr. 510.—CAN. 


$810 ii. -]— Where — the 
mtgee. in possession had planted fruit 
& ornamental trees, suitable for carry- 
ing out improvements commenced by 
the mtgor., he was allowed the cost 
price of the same, & a reasonable 
amount for care & cultivation, but not 
the value thereof at the tine of re- 
demption.—PauL v. JOHNSON (1866), 
12 Gr. 474.—CAN. 

$810 iii. —.J—As between 
mtgor. & mtgee. in possession, an 
allowance is properly made for reason- 
able lusting improvements, especially 
where the effect is to increase the 
revenue from rents & profits.—-PATTER- 
SON v. DART (1911), 20 O. W. R. 213; 














ROMANES Vv. HikNs (1879), 22 Gr, 469. 


3812 ii. .]— Mtgors. released 
their equity of redemption to the 
mtgee., who about two months after- 
wards signed a memorandum agreeing 
to reconvey upon being paid principal 
& interost & all costs of Improvements 
by her :-—feld: on a bill to redeem, 
the mtgee. was entitled to recover for 
all perinanent & lasting improvements, 
although the estate might not have 
been increased in value to an amount 
equal tu the sum expended thereon.— 
BROTHERTON tv. HETHERINGTON (1876), 
23 Gr. 187.—CAN. 


8812 ili. .-—-Where the selling 
price of land sold under mtge. sale pro- 
ceedings under Land Titles Act has 
been increased by expenditures made 
by the mtgee. in ploughing the land, 
the mtgee. is entitled to retain out of 
the procceds of the salo an amount 
equal of such increase.—WATERLOO 
MANUFACTURING Co., Lip. ». HOLLAND 
(Sask.), {1917] 3 W. W. BR. 198; 36 
D. L. h. 216.—CAN. 


3812 iv. ——.] — The planting of 








outitled to cut down & remove those 
treoek.— RAGHUNANDAN KAI, ETC. 0. 
RAGHUNANDAN PANDHE (1921), I. L. R. 
43 All. 638.—-IND, 

3812 v. ——.]—MuRPHY v. MEADE 

3812 vi. -}—In proccedings to 
redecm & nt@e. the mtgee. being in 
possession, the mtgee. will not be 
ullowed in the accounts for expenditure 
upon improvements on the land mort- 
gaged unless the expenditure ls reason- 
ablo in amount & reasonable with 
reference to the existing purposes of 
the property & unless the improvement 
is w lasting one.—WoOoDs v. KHOBERTSON 
(1901), 21 N. Z. L. Rh. 137.—N.Z. 

m. Necessity for consent of 
morigagor.}—A mtgeo. in possession of 
a grist mill & other property erected a 
carding & fulling mill. This was dis- 
awllowed to him, as be’ug an improve- 
ment that a mtgoee. could not make 
without couscenpt.—KERBY v. KERBY 
(1856), 5 Gr. 587.—CAN. 

n. --—Held: deft. was 
entitled to be paid for his improve- 
monts, but not to the full extent of the 
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Sect, 2.— Accounts by morigagee in possession: Sub- 
sect. 4, C.; sub-sect. 5, A. & B. (a).} 


8814. ———.]—-SPURGEON v. COLLIER (1758), 1 
Eden. 55; 28 E. R. 605. 

Annotations :-—Mentd. Warden v. Jones (1857), 2 De G. & 
J.76; Re Holland, Gregg v. Holland, [1902] 2 Ch. 360. 
8815. .]|—STEPHENSON v. GREEN (1801), 3 

Seton’s Judgments & Orders, 6th ed. 2081. 

8816. New buildings substituted for old.]|— 
(1) A mtgee., who has taken possession, will be 
allowed in his accounts the expense of buildings 
substituted for decayed old buildings, even though 
the new erections should be on an improved scale. 

(2) A mtgce. of a house, having taken possession 
of it, will not be charged with an occupation rent 
for it during a time when it was in so ruinous a 
state, that rent could not have been obtained for 
it.—MARSHALL v. CAVE (1824), 3 L. J. O. S. Ch. 57. 

3817. ——.])—TowNnLEy v. Moore (1856), 3 
Seton’s Judgments & Orders, 7th ed. 1885. 

3818. -|—GLENCROSS v. PULMAN (1859), 3 
Seton’s Judgments & Orders, 7th ed. 1906. 

3819. -|—HOSKEN v. SINcOCK, No. 3768, 
ante. 

3820. ——.]—TipToN GREEN COLLIERY Co. v. 
TIPTON Moat CoLLiERY Co., No. 3811, ante. 

3821. -|—In a foreclosure action by a first 
mtgee., who was also third mtgec., against the 
second mtgecs., the fourth mtgee., & the mtgor., 
pltf. having entered into possession of the mtged. 
property & laid out sums of money in lasting im- 
provements, an account was directed of all sums 
of money ‘' properly” laid out by the pltf. ‘‘ as 
mtgee.”’ in lasting improvements upon the 
property.—HOUGHTON v. SEVENOAKS ESTATE Co. 
(1884), 33 W. R. 341. 
_ 8822. -|] — (1) Where a mtgee., whose 
interest is in arrear, puts the mtged. property up 
to auction, & goes through a form of sale with one 
who is in reality acting on his behalf, the trans- 
action, although not necessarily a fraud or evidence 
of fraud, is inoperative. A subsequent sale by 
the see: to an innocent third party is, therefore, 
good. 

(2) In taking an account in an action between a 
mtgor. & a mtgee. in possession, allowance must 
be made for permanent improvements made by 
the latter while in possession, so far as the value of 
the premises is thereby enhanced.—HENDERSON 
v. ASTWOOD, ASTWOOD v. COBBOLD, COBBOLD v. 
ASTWOOD, [1894] A. C. 150; 6 R. 450, P. C. 
Annotations :—As_ to (1) Consd. Deverges_v. Sandeman, 

Clark, [1902] 1 Ch. 579. .48 to (2) Reid. Powell v. Brod- 

hurst (1901), 70 L. J. Ch. 587. 

3823. ——— Necessity for consent of mortgagor— 
Improvements to be strictly proved.|—A mtgee. in 
possession will be allowed for repairs necessary for 
the support of the property, & for doing that which 
is essential for the protection of the title of the 
mtgor. If he has got the consent of the mtgor. or 
has given him notice in which he acquiesces, he 
may be allowed for money laid out in increasing 
the value of the property, but he is not justified 
in increasing the value of the estate by improve- 
ments so as to cripple the mtgor.’s power of 
redemption. 

Mtgee. in possession, claiming upon a bill for 
redemption, to be allowed for substantial repairs 
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& lasting improvement, but adducing no proof of 
any such expenditure :—Held: not entitled to any 
inquiry on the subject.—Sanpon v. HOoopPEeR 
(1843), 6 Beav. 246; 12 L. J. Ch. 309; 49 E.R. 
820; affd. (1844), 14 L. J. Ch. 120, L. C. 

Annotations :—Consd. Tipton Green Colliery Co. v. Tipton 

Moat Colliery Co. (1877), 7 Ch. D. 192; Shepard v. Jones 

(1882), 21 Ch. D. 469. Apld. Bright v. Campbell (1885), 

54 L. J. Ch. 1077. Refd. re 4 v. Wathen (1849), 7 Hare, 

351; Eyre v. Hughes (1876), 2 Ch. D. 148. 

3824. When improvements reason- 
able.|—-A mtgee. under a power of sale contained 
in the mtge. deed, put up the estate for sale by 
auction, but as there was no bidder he entered 
into the receipt of the rents, & expended money 
in repairs & the erection of new buildings. On 
the mtgor. filing a bill for redemption, the mtgee. 
claimed for the money he had expended in the 
repairs & the erection of new buildings. In the 
bill it was alleged that these were not done with 
the consent or knowledge of the mtgor., but there 
was no statement made in the bill that they were 
unnecessary & improper :—Held: as the mtgor. 
had not stated in his bill that the repairs & the 
erection of the new buildings were unnecessary & 
improper, he could only have the ordinary decree, 
in which deft. would be allowed for what he had 
expended in necessary repairs & lasting improve- 
ments.—POWELL v. TROTTER (1861), 1 Drew. & 
ae 388; 4.7.45; 7 Jur. N.S. 206; 62 EH. hi. 

28. 
Annotation :—Refd. Tipton Green Colliery Co. v. Tipton 

Moat Colliery Co. (1877), 47 L. J. Ch. 152. 

3825. .]|—SHEPAHD v. JONES, No. 


3769, ante. 

3826. -]—LAMACRAFT v. SMITH 
(1916), 140 L. T. Jo. 501. 

3827. Substantial improvements—Not if nature 
of property changed.|] —(1) A mtgece. will be 
allowed sums i Hate in substantial improve- 
ments, but he will not be allowed sums expended 
in changing the nature of the property, as for 
instance, in converting shops into an iron ware- 
house, although by so doing he may have con- 
siderably improved the value of the property. 

(2) Where it appeared that the interest was paid 
half yearly & there was half a ycar’s interest due 
when the mtgee. entered; it was held that that 
was sufficient arrear to protect him from annual 
rests. 

(3) A mtgee. is ordinarily allowed his costs, but 
he may deprive himself of them by setting up a 
groundless defence.—Moore v. PAINTER (1842), 6 
Jur. 903. 

3828. ——.]—-TIPTON GREEN COLLIERY Co. v. 
TIPTON Moat COLLIERY Co., No. 3811, anie. 

3829. Repairs.}—STEPHENSON v. GREEN (1801), 
3 Seton’s Judgments & Orders, 6th ed. 2081. 

3830. When  necessary.|——-SANDON  v. 
Hoorerr, No. 38238, ante. 

8831. .|—TOWNLEY v. MooRE (1856), 
3 Seton’s Judgments & Orders, 7th ed. 1885. 

8882 
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‘ -|] — GLENCROSS v. PULMAN 
(1859), 3 Seton’s Judgments & Orders, 7th ed. 
1906 











38338. ——.|—POWELL v. TROTTER, No. 
3824, ante. 
3834. ——.|—HosKEN v. Sincock, No. 





3768, ante. 





money expended thereon; it was not 
shown that pltfs. had acquiesced in the 
extensive improvements made.— MANI- 
TOBA LUMBER CO. v. EMERSON (1912), 
21 W. L. R. 503; 18 B.C. R. 96; 5 


D. L. R. 337; 2 W. W. R. 419.—CAN. | Agra, 197.—IND. 


8829 i. Repaira.}-—Though a mtgee. 
without any agreement is not allowed 3829 
to charge the mtgor. with all sums 


which he may think fit to expend in 
the repair or the improvement of the 
mtged. property, yet he may charge 
the mtgor. for necessary repairs.— 
AMEEROOLLAH v. RaM Doss (1867), 2 


ii. ——-.}—-Where a mtgee. of 
agricultural land had, with the consent 


of his mtgors., spent money in repairing 
a well on the property which had been 
rendered useless from natural causes: 
—Held: such mtgee. was entitled to 
add the amount so expended to the 
mtge. debt.—DuRGA SINGH v. NAU- 
RANG SINGH (1895), I. L. KR. 17 All. 
282.—IND. 
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8835. ——- ——.]—Tipron GREEN CoLL 
Co. v. TIPTON MoaT CoLLIERY Co., No. 3811, ane: 

8836. —— Effect of proviso in mortgage deed— 
Limit of amount payable.|—Wure v. City oF 
LONDON Brewery Co.. No. 3761, ante. 

8837. Party in possession taking transfer of 
mortgage.|—In 1853, A. died intestate as to his 
real estate, but having appointed by will, never 
proved, his brother, B., his exor., & leaving two 
infant daughters his heirs in coparcenary. In 
1834, one of the daughters, while still an infant, 
died, whereupon her moiety of her father’s real 
estate descended upon her surviving sister, who 
married during infancy & was still under the dis- 
ability of coverture. Upon the death of A., B. 
entered into possession of the whole of A.’s real 
estate, & received the rents thereof from that 
period up to his death in 1858. B., during his 
possession, paid the interest on a mtgo. created by 
A. Considerable sums had also been laid out in 
improvements by B. Upon B.’s death, his widow 
continued in possession of A.’s real estate, & she 
paid off & took a transfer to herself of the above 
mtge. In 1860 a bill was filed by the surviving 
daughter of A. & her husband against B.’ widow 
& administratrix & his infant heir for an account 
of the rents of A.’s real estate from his death in 
1833. 3B.’s infant. son, by his answer, claimed the 
benefit of Real Property Limitation Act, 1883 
(c. 27), as to the whole of A.’s real estate, but at 
the bar the right of the female pltf. to the moiety 
of the lands which descended upon her from her 
father was admitted :—Held: the entry of B., 
who was named as the exor. in A.’s will, & was the 
uncle of his infant daughters, could not be con- 
sidered as that of a stranger, & an account was 
directed of the rents of A.’s real estate received 
by B. as bailiff from A.’s death up to _ his 
death in 1858, & by B.’s widow, as mtgee. in 
possession since the death of B., & an inquiry 
was also directed as to the sums laid out in 
improvements by B.—PELLy v. BASCOMBE (1863), 
4 Giff. 390; 2 New Rep. 263; 33 L. J. Ch. 
100; 9L. T. 317; 9 Jur. N.S. 1120; 11 W. 1. 
766; 66 H.R. 758: affd. (1865), 5 New Rep. 231, 
L. JJ. 

3838. Second mortgagee in possession—No right 
to charge as against first mortgagee.|—A second 
mtgee. who enters into possession & does work by 
way of improvement on the mtged. land, which 
may result in its protection & the improvement of 
its value, is not entitled as against the first mtgec. 
to any charge in respect of the money so expended 
by him. If that were so, we should have in almost 
every case of a second mtgec. in possession, an 
inquiry whether any sum of money laid out in 
permanent improvements by the second mtgec. 
was not to be deemed to be salvage (FRY, J.).— 
LANDOWNERS WEstT oF ENGLAND & SOUTH 
WaLEs LAND DRAINAGE & INCLOSURE Co. v. 
ASHFORD (1880), 16 Ch. D. 411; 50 L. J. Ch. 276 5 
44 L. T. 20. 

} — . - d Cana) Co., Pocock’s 
Annan ne cine, Pcs Claim (1883 ), 24 Ch. D. 

85: Re Patent Ivory Manufacturing Cu., Howard ». 

Patent Ivory Manufacturing Co. (1888), 38 Ch. D. 156; 

Re Mersey Ry. (1895), 64 L. J. Ch. 625. 

3839. Sale by mortgagee to himself—Subsequent 
sale to third party.|-HENDERSON v. ASTWOOD, 
ASTWOOD v. COBBOLD, COBBOLD v. ASTWOOD, No. 


3822, ante. 
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SUB-SECT. 5.—-ACCOUNTS WITH RESTS. 
A. In General. 

3840. When account may be taken with rests— 
By direction of the Court.]—Mtgee. by entering 
into possession, by his own act makes himself 
accountable ; & it is in this case the direction of 
annual rests is given.—ROBINSON v. CUMMING 
(1742), 2 Atk. 409; 26 E. R. 646, L. C. 
Annotations :—Folld. Webbor ». Hunt (1815), 1 Madd. 13. 

Mentd. Booth v. Leycoster (1838), 3 My. & Cr. 459; Re 

Stevens, Cooke ». Stevens, [1898] 1 Ch. 162; Jacobs »v. 

noe [1917) 2 K. B. 532; Cohen »v. Sollar, [1926] 1 K. B. 


8841. ——— Master cannot order.|—-FowLER 
v. WIGHTWICK (1810), cited in 1 Madd. at p. 14; 
56 EB. R. 6, LC. 
Annotation :—Folld, Webber v. Hunt (1815), 1 Madd. 13. 

3842. -I—On a decree against a 
mtgee. in possession to account, rests cannot be 
made by the master, unless directed by the decree. 
— WEBBER v. HUNT (1815), 1 Madd.18; 5638. R. 6. 

3843. Effect of omission in order.|— 
STEPHENS v. WELLINGS, No. 3859, post. 





























844. ——.|-—-NELSON v. Boortu, No. 
3864, post, 

3845, ~——- ———. |—- WRIGLEY v. GILL, No. 
3884, post. 

3846. ——~ -—— Though parts of mort- 





gaged property sold.J—-In a redemption action 
against a mtgee. in possession, who has from time 
to time sold parts of the mtged. property, where a 
decree has been made directing the usual accounts 
& inquiries, but giving no direction as to rests, the 
mtgor. is not entitled to have rests made in the 
account of rents & profits, even though there may 
have been sales from time to time.—AINSWORTH 
v. WILDING, [1905] 1 Ch. 485; 74 L. J. Ch. 256 ; 
92 L. T. 679; 49 Sol. Jo. 222. 

Annotation :-—Refd. Wrigley v. Gill, [1906] 1 Ch. 165. 


B. When Ordered. 
(a) In General. 

3847. Not as of course.]|—The master is not 
obliged for every trifling small exceed of interest, 
to apply it to sink the principal; nor do I know 
that the ct. has ever laid it down for an invariable 
rule, that the master must always in taking such 
accounts, make annual rests (LORD HARDWICKE, 
C.).—-GouLpD v. TANCRED (1742), 2 Atk. 5388; 26 
K. R. 720, L. C. 

Annotations :-—Consd. Webber vo. Hunt (1815), 1 Madd. 13. 

Mentd. Worgo v. Bradley (1790), 2 Dick. 570. 


3848. .|—A purchase being set aside for 
fraud & the purchaser decreed to pay an occupa- 
tion rent, receiving back his purchase-money with 
interest, there being a considerable excess of rent 
above the interest, annual rests directed to be 
made in the accounts, until the excess of the rent 
should liquidate the principal. 

Rests not necessarily directed in accounts against 
mtgees.— DONOVAN v. FRICKER (1821), Jac. 165; 
37 E.R. 813. 

Annotation :—Diatd. Nvesom v. Clarkson (1845), 4 Hare, 97. 

3849. - .]}—To the best of my recollection it 
is by no means of course in a decree for an account 
against a mtgee. in possession to introduce any 
particular clauses of that kind (LoRD CoTTEN- 
HAM, C.).—SCHOLEFIELD v. INGHAM (1838), Coop. 
Pr. Cas. 477; 47 BH. R. 605, L. C. 

8850. ——— In absence of special circumstances.] 
—WRIGLEY v. GILL, No. 3884, post. 














PART XVI. SECT. 2, SUB-SECT. 5.— 
B. (a). 


0. As of course.) ——- GRATIAM vv. 
WALKER (1847), 111. Eq. R. 415.— IR. 


p. On rents received by mortgagee.}— | 9 Gr. 110.—CAN. 


In taking the account in the master’s q. 
office it is improper to charge a mtgee. 
in possession with annual rests on 
rents received by him until he is paid 
off in full.—CoLDWELL v. HALL (1862), 





-/—Where the master had 
taken the account against the mtgee. 
with rests, & on appeal it appeared that 
at the date of the mtge. a balance was 
due to the mtgor., & that the mtgee. 
went into possession, part of the 
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Sect. 2.—Accounts by mortgagee in possession: Sub- 
sect. 5, B. (a), (b), (c), (d) & (e).] 


3851. Every circumstance to be considered— 
Question of interest in arrear not conclusive.]— 
(1) The ct. under special circumstances, & con- 
sidering itself bound by the terms of previous 
decrees, declined to give a mtgee. her costs of an 
ejectment brought to recover the mtged. premises, 
in which she had, after much difficulty & opposi- 
tion, recovered a verdict. 

(2) The mere fact of an arrear of interest being 
or not being due to the mtgee., when the mtgee. 
takes possession, is not decisive upon the question 
of rests, but every circumstance must be regarded 
(KNiIGHT-BRUCK, V.-C.).—HoRLock  v. 
(1844), 1 Coll. 287; 63 KE. BR. 422. 


Annotation :—As to (1) Expld. Wilkes v. Saunion (1877), 7 | 
Ch. D. 188. 


3852. Whether in account of occupation rent.]— 
WILSON v. METCALFR, No. 3877, post. 

3853. Not when mortgagee in possession as 
tenant only.|—-B. mortgaged certain premises to 

The premises were required to be partly pulled 
down & rebuilt: P. undertook to perform the 
work, but required security for the payment. An 
agreement was entered into between B., L. & P., 
by which L. consented to become tenant of part 
of the premises when rebuilt, & to take a lease of 
them from P., to whom B., had assigned his 
interest for a term of years, & to pay LP. £1,000 
for the lease, & £250 a year forrent. ‘The premises 
having been rebuilt, L. entered into possession, 
but as no lease was granted by P., did not pay the 
£1,000 nor the £250 a year rent. In a suit after- 
wards instituted by P., & to which both B. & L. 
were parties :—Held: (1) the accounts of what 
was due to L. on the mtge. were not to be taken 
with annual rests, as the accounts on the other 
side could not be taken in the same manner either 
as to the £1,000 or the £250 a year rent; (2) L. 
was a incre tenant, & though at the time a mtgee., 
was not mtgec. in possession, the possession being 
in respect of the tenancy & not of the mtge., & 
the agreement not having the effect of changing 
the relative situation of the partics in that respect. 
—PaGE ¢. Linwoop (1837), 4 Cl. & Fin. 399; 7 
Is. Wk. 154, H. LL. 

3854. Not unless claimed in pleadings.]—Thce ct. 
will not direct the account to be taken with annual 
rests where no special case for that form of decree 
had been made on the pleadings.—NEESOM v. 
CLARKSON (1845), 4 Hare, 97; 9 Jur. 822; 67 
H.R. 576, 

3855. Rests ordered in previous action for re- 
demption—Abandonment of action—Subsequent 
action for foreclosure.|—In a suit by a mtgor. for 
redemption, a decree was made for an account 
with annual rests. Pltf. diced & the suit was 
abandoned ; after which the mtgee. instituted a 
suit for foreclosure :—Held: the decree must be 
the same & with annual rests.—Morris v. IsLip 
(1855), 20 Beav. 654; 52 KE. R. 756. 

8856. Conveyance on sale treated as mortgage— 
Agreement for receipt of rents in lieu of interest. |— 
Pitf., in 1842, executed an absolute conveyance of 
certain property to deft. in fee, as on a sale. In 
1860 he filed his bill to have the transaction treated 
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as a mtge. transaction & toredeem. The ct. being 
satisfied by parol evidence that the real agreement 
between the parties had been that deft. should 
only hold the estate as a security for the money 
which he paid & should receive the rents in lieu 
of interest :—Held : the case was not to be treated 
as one of conditional sale, but deft. must account 
as a mtgee. in possession & with rests, being 
allowed interest at 5 per cent. on the money he 
had advanced, & he had been rightly ordered to 
pay the costs of the suit.—DOUGLAS v. CULVER- 
WELL (1862), 4 De G. F. & J. 20; 31 L. J. Ch. 
543; 6L. T. 272; 10 W. R. 327; 45 HK. R. 1089, 
L. JJ. 


: ions :—Apld. Re Unsworth’s Trust (1865), 2 Drew. & 
ae 331 Coned. Macleod v. Jones (1884), 53 L. J. Ch. 
534. 
8857. Property claimed by mortgagee.]—WRIG- 
LEY v. GILL, No. 3884, post. 


(b) Interest in Arrear on Entry into Possession. 


8858. General rule—Rests not ordered.|—-SHEP- 
HARD v. ELLIOT, No. 3867, post. 

3859. —— -|—(1) Where the intcrest on 
a mtge. is in arrear at the time of the mtgee. taking 
possession, annual rests will not be directed. 

(2) A direction to the master to make annual 
rests between mtgor. & mtgee. will not, after a 
decree, be given on motion.—STEPHENS v. WEL- 
LINGS (1835), 4 L. J. Ch. 281. 

3860. .}—Generally, annual rests are 
not directed against a mtgee. in possession, when 
the interest is in arrear at the time he took posses- 
sion; & in the absence of special circumstances, 
if a mtgee. is not liable to account with annual 
rests, when he enters into possession, he does not 
become so liable, until the whole of the mtge. debt 
has been paid off. 

Where, however, a mtgee. in possession came 
to an account with the mtgor., whereby all the 
arrears of interest, etc., were converted into 
principal, leaving thereby no arrears, & he con- 
tinued in possession, the rent being more than 
sufficient to keep down the interest, the ct. 
directed annual rests.—WILSON v. CLUER (1840), 
3 Beav. 136; 9 L. J. Ch. 333; 4 Jur. 883; 49 
i. R. 533 subsequent proceedings (1841), 4 Beav. 
214, 

Annotation :-—Refd. Wrigley v. Gil (1904), 74 L. J. Ch. 160. 














3861. ———.|}-—F incu v. Brown, No. 3876, 
ost. 

3862, ——- ——-.]—-MoonEv. PAINTER, No. 3827, 
ante. 

3863. ———.]—An account against a mtgee. 





in possession will not be ordered to be taken with 
rests, unless it satisfactorily appears that he took 
possession of the mtged. property when there was 
no arrear, or no material arrear, of interest due, 
or, that the annual rents greatly exceeded the 
annual interest on the mtge. money. Semble: 
if the master, in taking the account, shall find that 
the annual rental received greatly exceeded the 
interest, the ct. may, on the order on further 
directions, direct the account to be again taken 
with rests, from the time when the principal & 
interest was thereby paid off.—UTTERMARE v. 
STEVENS (1851), 17 L. T. O. S. 115. 





arrangoment belong that he should apply 
the ronts, otc., to the paying off of two 
prior mtges., but it was not shown that 
they were due when the moneys were 
received, so that the holder of the 
incumbrances could have been com- 
pelled to accept pay bients the ct. 
ordered # reference back to the master 
to ascertain this fact.—WILLIAMB ¢t. 


tection, take 
chargeable wit 


HAUN (1864), 10 Gr. 553.—CAN. 

yr. Possession necess 
of mortgagee. }—W here 
that a mtgee. should, for his own pro- 
ossession, 

rests & this even 
though the mtge. was not in a 
ave t. KAKINS (1869), 16 G 


; PART XVI. SECT. 2, SUB-SECT. 5.— 
ee protection B. (b). > 

Ss necessa. 

- t. Kzception to rule—Reasls ordered— 
Riortgagee setting up adverse ltille.}— 
INCORPORATED SOCIETY IN DUBLIN Uv. 
rroar.— {| RicHakps (1841), 1 Dr. & War. 258.— 
ir. 363. | IR. 


he is not 


Part XVI.—Accounts. 








8864. -]—(1) A decree for redemption 
having been made against a mtgee. in possession, 
without directing annual rests:—Held: a direc- 
tion to take the account with rests could not be 
made in chambers under 15 & 16 Vict. c. 86, 8. 54, 
or under Gencral Ords., Oct. 16, 1852, Ord. 20. 

(2) Semble : an account will not be directed with 
rests against a mtgee. in possession, except in the 
case of no arrear of interest having been due when 
he took possession.—-NELSON v. BooTu (1858), 3 
De G. & J.119; 27 L. J. Ch. 782; 32 L. T. 0.8. 
. e Jur. N.S.28; 6W.R. 845; 44 BE. R. 1214, 
Annotations :— As to (2) Distd. National Bank of Australasia 

v. United Hand-in-Hand & Band of Hope Co. (1879), 4 

ee Cas. 391; Carter vr. James (1881), 20 W. R. 437. 

Refd. Wrigley v. Gill, [1905] 1 Ch. 241. Gencrally, Mentd. 

Foster v. Foster (1867), 3 Ch. App. 330. 

3865. -]—SCHOLEFIELD v. Lockwoop 
(No. 3), No. 3882, post. 

3866. What constitutes interest in arrear—Pay- 
ment by bills of exchange before entry—Bills sub- 
sequently dishonoured.|—-DoBson v. LAND, No. 
3486, ante. 








(c) Interest Not in Arrear on Entry into 
Possession. 

3867. General rule—Rests ordered.]—In this 
case the account must be directed with rests, in 
order that the excess of rent) beyond the interest. 
may be applied in sinking the principal. The ct. 
sometimes relaxes this rule, where the interest is 
in arrear when the mtgee. takes possession (LEACH, 
V.-C.).—-SHEPHARD tv. HnaioT (1819), 4° Madd. 
254; 56 EB. R. 699. 

Annotation :—Apld. Carter +. James (1881), 29 W. R. 437. 





— 8868, —— ——.]—UTTERMARE t. STEVENS, No. 
3863, ante. 
3869. ——— ~}—A mtgee. in possession 


brought a foreclosure action. In his statement. of 
claim he did not allege that the interest was in 
arrear when he took possession. The mtgor., in 
his statement of defence, alleged that the rent. 
received greatly exceeded the interest. :---/leld : 
the accounts must. be directed to be taken with 
annual rests.— CARTER tv. JAMES (IS8SS81), 20 W. OR. 
437. 

3870. Entry to prevent forfeiture of lease---Pos- 
session as purchaser— Subsequent transfer of mort- 
gage.|—A mtzce. of leaseholds may take possession, 
even when there is no arrear of interest. due, under 
circumstances which may not render him liable to 
account with annual rests, as when he enters in 
order to prevent a forfeiture for non-payment 
of ground rent cr for non-assurance, ¢tc. 

A. agreed to become the purchaser of some 
leasehold property which was subject. to mtyes. 
He entered into possession, & after the contract. 
had been put an end to, he obtained a transfer 
of the mtges., having all along continued in 
possession :—Held: although the circumstances 
would have justified the mtgees. in taking 
possession, still A. was not entitled to stand in the 
same position, & he was directed to account as 
mtgee. in possession with annual rests from the 
date of the transfer to him of the mtges.—PAaTcH 
v. WILD (1861), 30 Beav. 993; 51. T. 1435 7 Jur. 
N.S.1181; 9 W. R. 844; 54 Is. R. 826. 


(d) Rents Exceeding Interest. 

3871. Whether rests ordered— When possession 
recovered by ejectment.J—The mere circumstance 
that a mortgagee has recovered the mtged. 
property by ejectment, & has retained possession, 
is not sufficient to induce the ct. to direct annual 
rests to be made in the accounts between a mtgor. 
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& mtgee., although the rents exceed the interest.— 
BALDWIN v. LEWIS (1835), 4 L. J. Ch. 118. 

3872. When great excess.]|—UTTERMARE 
v. STEVENS, No. 3868, ante. 

3878. —— .|—CARTER v. JAMES, No. 3869, 
ante. 








(e) Mortgagee Not Originally Liable. 

3874. General rule—Rests not ordered subse- 
quently.|—Annual rests are not directed in the 
accounts against a mtgee. in possession from the 
middle of the time, but only from the beginning in 
a special case, or not at all.—Davis v. MAy (1815), 
19 Ves. 383; Coop. G,. 238; 34 Is. KR. 560. 
Annotations :-—Apld. Latter ¢. Dashwood (1834), 6 Sim. 

462. Refd. Webber. Hunt (1815), 1 Madd. 13; Donovan 

vw. Fricker (1821), Jac. 165; Thornoycroft v. Crockett 

(1848), 2 H. L. Cas. 239. 


3875. .}—A. conveyed his estates to 
B., in trust to sell & pay off a mtge. & other 
incumbrances on the estates, & to retain a debt 
due to B., &, until the sale, to apply the rents in 
keeping down the interest on the charges, & to 
pay the surplus to A. 4B. took a transfer of the 
intge., & entered into & remained in possession for 
twenty-four years, but did not sell the estates. 
For the first ten years the rents were less than the 
interest; but afterwards they exceeded it. A. 
filed a bill for an account of the rents received by 
L., with yearly rests, & for a reconveyance of the 
estates. But the ct. refused to direct. the rests.— 
LATTER v. DASHWOOD (18384), 6 Sim. 4623; 3 
L.J. Ch. 1495 58 1, R. 607, 

3876. —— Though arrears of interest paid 
off.J—'The ordinary rule between mtgor. & mtgee. 
in possession is, that the ct. will not direct an 
account with annual rests, if there was an arrear 
of interest due on the mtge. at the time of the 
migee.’s tuking possession. 

A property was subject to a mtge. for £1,000 3 
LB. agreed with the mtgor. for the purchase of a 
portion of this property, & entered into possession 
Without. paying his purchase-money. In 1813 B. 
bought up the whole mtge. for £1,000, on which an 
arrear of interest. of £101 was due. ‘There was at 
the same time due from B., in respect of his pur- 
chase, £3065, Nothing further being paid by the 
mtgor., B. in 1816 recovered possession of the 
property. The rents exceeded the amount of 
interest, & in 1823 the whole arrear of interest had 
been paid off. ‘The ct. refused to direct’ annual 
rests.—- FLINCH v. BROWN (1840), 3 Beav. 70; 49 
I. kt. 27. 

3877. On payment of principal & Iinterest.|— 
(1) After the time is ascertained at which the 
mitye. debt of a mtgee. in possession was paid off, 
annual rests from that date will be made in the 
accounts against him, though rests were not 
directed by the previous orders & decrees under 
which those accounts were taken. Annual rests 
are directed in an account of occupation rent. as 
well as in an account of rents & profits received, 

(2) Where @ prior decree has ordered the costs 
of a deft. mtyee. to be taxed, he will be entitled to 
his costs, though it appears at the hearing on 
further directions, that his debt was paid off before 
the commencement of the suit, & that he has set 
up an improper defence.-—-WILSON v. METCALFE 
(1826), 1 Russ. 540; 38 EK. lt. 204. 

Annotations :— Aa to (1) Distd. Hoighington v, Grant (1840) 
5 a i & Cr. 258, olid. Ashworth ©. Lord (1887), 36 
Ch. D. 545. Refd. Uttermaro v. Stevens (1851), 17 L. T. 
Q. 8.115. As to (2) Distd. Ashworth v. Lord (1887), 36 
Ch. D. 545. Generally, Mentd. Brown v. Burdett (1887), 
37 Ch. D. 207. 

3878, ——.|—WILSON v. CLUER, No. 3860, ante. 

3879. ——.;—_UTTEKMARE v. STEVENB, No. 38638, 
ante, 
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Sect. 2.—Accounts by mortgagee in pore : Sub- 
sect. 5, B.(e), & C. Sects. 3 & 4.] 


3880. ———.]—In a redemption action against 
mtgees. in possession pltfs., who claimed to 
represent the original mtgor., alleged that defts. 
had been overpaid. Defts. by their statement 
of défence denied the title of pltfs. to redeem ; 

leaded statute of limitations; & asserted that a 

arge amount was still due to them. At the trial 
pltfs.’ title to redeem was not disputed, & the 
defence of the statute was overruled. The 
judgment directed the taking of the ordinary 
accounts in a redemption action against mtgees. 
in possession, including an account of what was 
due to defts. for principal & interest, & their 
taxed costs of the action; & that, on payment by 
pe within six months after the certificate of the 

alance, if any, which should be found due to 
defts., defts. should reconvey the mtged. property 
to pltfs., & that, in default of payment, the action 
should be dismissed with costs. But, in case it 
should appear on taking the accounts that defts. 
had been overpaid, the further consideration of the 
action was to be adjourned. The chief clerk found 
by his certificate that the mtgees. went into 
possession in May, 1857; that the mtge. debt was 
fully repaid in Nov. 1866; & that at the date of 
the certificate there was a balance of £618 due from 
defts.:—Held: (1) the account must be taken 
against defts. with annual rests from the date at 
which the mtge. debt was fully paid; (2) defts. 

must pay the costs of the action.—ASHWORTH v. 

LorD (1887), 36 Ch. D. 545; 57 L. J. Ch. 280; 

58 L. T. 18; 36 W. RR. 446. 

Annotations :~—As to (1) Refd. Eley v. Road (1897), 76 L. T. 
3Y. 4a to (2) Refd. Hoath v. Chinn (1908), 98 L. T. 855. 
8881. Subsequent agreement between parties— 

Arrears of interest converted into principal.] — 

WILSON v. CLUER, No. 3860, ante. 

_ 8882. -]—(1) Where the liability of a mtgee. 

in possession to account without annual rests 

once begins, it continues until changed by some 
further agreement come to between the mtgor. & 
mtgec. 

(2) 1 think it impossible to charge the mtgce. 
with annual rests ; it being admitted that, at the 
time she took possession, the interest was in arrear, 
& that she did not receive within some weeks any- 
thing to pay off any capital (RominLy, M.R.).— 
SCHOLEFIELD v. Lockwoop (No. 3) (1863), 32 
oe 439; 8L. T. 409; 11 W. R. 555; 55 BK. R. 
172. 

3883. Sale of part of property.,—A mtgee. in 
possession, who selis part of the mtged. property 
under a power of sale in the mtge., must apply the 
proceeds of sale, first, in payment of interests & 
costs, & then either pay the balance to the mtgor., 
or apply it in reduction of the principal due on the 
mtge. ; &, in taking an account against the mtgee., 
who has retained sale moncys beyond the interest 
& costs due, a rest must be made at the time of 
the receipt of the proceeds of sale, even although 
he may have entered into possession when the 
interest due to him was in arrear. The same rule 
applies where two distinct mtges. are held by the 
same person, who sells one of the mtged. estates.— 
THOMPSON v. HupsonN (1870), L. R. 10 Eq. 497 ; 
40 L. J. Ch. 28; 23 L. T. 278; 18 W. R. 1081; 
on appeal (1871), 6 Ch. App. 320, L. JJ. 

Annotations :—Expld. Ainsworth ». Wilding, [1905] 1 Ch. 
435; Wrigloy v. Gill, (1905) 1 Ch. 241. Mentd. Re 
Accidental Death Insce, (1878), 7 Ch. D. 568; Wilding v. 
Sanderson (1897), 77 L. T. 57, 

3884. -|—(1) Under a proviso in a mtge. 
for the capitalisation of interest in arrear for 
twenty-one days, a mtgee. in possession, through 
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the default of the mtgor., is not entitled, on the 
accounts being taken, to charge the mtgor. with 
compound interest, unless he can prove that after 
crediting the rents received each half-year the 
interest was actually in arrear at the times specified 
in the proviso. 

(2) The sale by a mtgee. in possession of part 
of the mtged. property does not of itself entitle 
the mtgor. to an account with a general rest of the 
rents & profits as well as of the proceeds of sale, 
as on the date of the receipt thereof. 

(3) Unless rests have been directed in the 
judgment the account of rents & profits, following 
the usual rule, goes on without rests. 

The ordinary rule is admitted that in the absence 
of special circumstances the account against a 
mtgee. in possession is not directed with rests, 
that is to say, the account of the rents & profits 
runs on from beginning to end without reference 
to the question whether he has at any particular 
time had in his hands more than sufficient to pay 
the interest or not, the reason being that a mtgee. 
is not bound to accept payment by driblets, but 
is entitled to have the account taken as a whole, 
& not to be treated as repaid until that account 
has been so taken. It is said there are certain 
exceptions. One of those is where the mtgee. 
has himself claimed the property, that is to say, 
has: insisted that the mtgor. is not entitled to 
redeem (WARRINGTON, J.).—WRIGLEY v. GILL, 
[1905] 1 Ch. 241; 74 L. J. Ch. 160; 92 L. T. 491; 
53 W. R. 334; on appeal, [1906] 1 Ch. 165, C. A. 
Annotation :-—.A8 to (3) Folld. Ainsworth v. Wilding, [1905] 

1 Ch. 435. 

8885. Sale of one of two mortgaged properties. }— 
THOMPSON v. HUDSON, No. 3883, ante. 


C. Effect of Order. 

3886. Time when rests made—Whether between 
annual rests—Order for application of excess in 
reduction of principal.}] — (1) Where a decree 
ordered, that, in taking the accounts of a mtgee. 
in possession, annual rests should be made, & that 
the rents & protits of the premises, as often as they 
exceeded the interest accrued due on the debt, 
should be applied in reduction of the principal ; 
a rest ought to be made at the date of the receipt 
by the mtgee. of a sum exceeding the interest, 
though occurring in the interval between the 
annual rests. From that date the subsequent 
annual rests ought to be computed. 

(2) An equity of redemption, being subject to a 
trust for sale, the mtgee. with some of the cestuis 
que trust of the equity of redemption, filed a bill 
for the sale of the premises, alleging that the whole 
of his principal, with an arrear of interest, was due 
to him, & suppressing the fact, that he had been 
for several years in possession; the result of the 
account was, that nothing was due on the mtge. 
when the bill was filed :—Held: the mtgee. must 
pay to defts. the costs of so much of the suit as 
related to the mtge., & the accounts & inquiries 
concerning it.—BINNINGTON v. HARWOOD (1825), 
Turn. & KR. 477; 37 E. R. 1184, L. C. ‘ 


winnotation :—Generally, Refd. Heighington v. Grant (1840), 
5 My. & Cr. 258. 


3887. Mortgagee charged with compound interest. ] 
—CoTHAM v. WEST (1839), 2 Seton's Judgments & 
Orders, 6th ed. 1160. 

Apean :—Consd. Heighington v. Grant (1840), 5 My. & 

3888. |—Under a direction, in a decree, 
that the master shall ascertain balances in the 
hands of a party at the end of each year, & shall 
compute interest on such balances, & shall ‘‘ in 
taking the said accounts’’ make annual rests, 
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followed by a direction that the party shall be 
charged with interest ‘‘ after the rate & in manner 
aforesaid upon such balances’’; the interest 
computed on the balance due at the end of the 
first year is to form part of the balance due at the 
end of the second year, & upon which interest is 
then to be computed, & so on from year to year, 

to the end of the account.—HEIGHINGTON 1. 

GRANT (1840), 5 My. & Cr. 258; 10 L. J. Ch. 12; 

4 Jur. 1052; 41 E. R. 369, L. C.; revsg. (1839), 

1 Beav. 228. 

Annotations :—Consd. Feltham v. Turner (1870), 23 L. T. 
345. Mentd. Jesus College v. King (1839), 3 Y. & C. Ex. 
662; A.-G. v. Carrington (1843), € Beav. 454; Hardy ¢. 

Hull (1853), 17 Beav. 355: Knight v. Purssoll (1879), 49 

L. J. Ch. 1240; Sanerv. Bilton (1879), 48 L. J. Ch. 545. 


SEcT. 3.—INTEREST. 
See Part XVII., post. 


SEcT. 4.—PRACTICE. 

See R. S. C.. Ord. 15. 

3889. Whether claim barred by lapse of time.]— 
PEARSON v. PULLEY (1668), 1 Cas. in Ch. 102; 
22 Kh. RK. 714. 

Annotations :—Apld. Whiting ». White (1792), 2 Cox, Eq. 
Cas. 200. Refd. Aggas v. Pickorell (1745), 3 Atk. 225. 

-|—See, generally, LIMITATION OF ACTIONS, 

Vol. XXXII., pp. 476 et seq. 

3890. With what action claim may be joined— 
Action against purchaser of mortgaged estate.)— 
Bill for an account of testator’s estate, & also to 
set aside sales made by the exor. & trustee, to 
himself & to another person, held to be multi- 
farious.—SALVIDGE v. Hype (1421), Jac. 151; 37 
Ig. R. 807, LC. 

Annotations :-—Folld. Ellice rv. Goodson (1888), 2 Jur. 127. 
Mentd. Campbell ¢. Mackay (1836), Donnelly, 154; 
A.-G. © Cradock (1837), Donnelly, 231; Miller +. Craw- 
ford (1840), 9 L. J. Ch. 195; Miller ¢, Walker (1843), 9 
Jur. 197; Lund «. Blanshard (1844), 4 Hare, 8; Bouck ©, 
Bouck (1866), L. R. 2 Eq. 193 Marshall er, Gillard (1866), 
Sa T. 618; Pointon vw. Pointon (187)), L. RR. 12 Hq. 
09s. 

3891. ——— Action against trustees & executors 
of mortgagor-—-By devisees & legatees.|— Devisecs 
& legatees filed a bill against the trustees & exors. 
of the will & a mtgee. in possession of part of the 
estates, alleging that the trustees & exors. colluding 
with the mtgee., refused to make him account 
for the rents which he had received or to redeem 
the mtge., & praying for an account of testator’s 
assets, & that the mtge. might be redeemed. A 
demurrer, by the mtgee. for multifariousness, was 
allowed.—PEARSE v. HEWITT (1835), 7 Sim. 47] ; 
TL. J. Ch. 286; 58 E.R. 918. 

Annotations :-—Refd. Lund v. Blanshard (1%44), 4 Hare, 9; 
Jerdein v. Bright (1861), 2 John. & H. 325. 

3892. By creditors.|—Answer heing 
put into an original bill, objection taken that the 
demurrer ought not to be to the whole of the 
amended bill disallowed. In a suit instituted by 
the creditors for the administration of A.’s estate, 
against parties who are in possession or have dealt 
with the estate, being the real & personal 
representatives, or deriving title through them, 
amongst the parties made defts., are certain 
mtgees. of A.’s estate, having become so subsequent 
to the death of A. A demurrer put in by one of 
these for multifariousness allowed on the ground 
of his having no concern with the accounts payee 
against the other mtgees., nor with several! other 
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$896 i. Form of order.}—A flat by a 
local master providing for a reference 


closure action, 


to the lucal registrar to ascertain the 
amount due to pitf. in a nit@e. fore- 
should 
registrar tu ascertain the amount due 


655 


matters in the bill.—-ELLICE v. Goopson (1837), 
7L.J.Ch. 147; 2 Jur. 127; affd. (1838), 3 My. & 
Cr. 653; 7L. J. Ch. 148; 2 Jur. 249, L. C 


Annotations :-—Mentd. Creasy *. Boavan (1842), 13 Sim. 354 


Slade v. Slade (1842), 11 L. J. Ch. 143 ; Powell v. Cookerel 

(1846), 4 Hare, 557. 

3893. Who may bring proceedings—Subsequent 
judgment creditor—Not without offer to redeem.]— 
A judgment creditor cannot sustain a bill for a 
general administration & account against a prior 
incumbrancer, unless the bill contains an offer to 
redeem ; as redemption is the only relief in equity, 
to which a subsequent incumbranccr is entitled, as 
against a prior mtgee.—GORDON v. HORSFALL 
(1847), 5 Moo. P. C. C. 393; 13 EB. RR. 5423; sub 
nom. GORDON v. HORSFALL, HORSFALL ». DUN- 
STONE, 11 Jur. 569, P. C,. 

Annotation :—Refd. National Bank of Australasia v. United 

Hand -in-Hand & Band of Hope Co. (1879), 4 App. Cas. 


391. 
3894. Who should be parties—Corporation pur- 
chasing property for public improvements—Sum 
paid into court.|—C. obtained an agreement for a 
lease of some warehouses & premises, Which was 
deposited with his solr., who subsequently agreed 
to advance £300 to C. for the repairs of the premises, 
upon his signing a memorandum charging them 
with that amount & with all further advances not 
exceeding £500. The premises were afterwards 
taken by the Corpn. of London, by virtue of an 
Act of Parliament, for making eat improve- 
monts & in consequence of questions betwoen C. 
& his solr. respecting the amount due upon the 
security, & also in consequence of notice of 
judgment. debt due by C., the purchase-money 
was paid into ct. & upon a petition by C. asking 
for an account, & that £500 might be set apart 
to answer what should be found due from him to 
his solr., & that the surplus, after payment of the 
judgment debt, might be paid to C.:—Held: the 
amount of debt between ©. & his solr. must be 
ascertained by the master, & the corpn. need not 
attend, but it must pay the costs of the petition 
but not. of the aflidavits made relating to the claims 
of the parties.-— Jax p. COLLINS (1850), 10.1. J. Ch. 
244; sub nom. Re LONDON Ciry IMPROVEMENT 
Act, 1847, Re LANDS CLAUSES CONSOLIDATION 
Act, 1845, Lx p. COLLINS, 15 L. T. O. 8. 362. 

3895. -—— Purchaser with concurrence of second 
mortgagee—Counterclaim by first mortgagee.|— 
Kirst mtgee. being sole deft. to an action by second 
mtgees. for an account of what was due to them 
respectively & to have a contract for sale entered 
into by the first mtgee. completed, & the sale 
moneys applied accordingly, made the purchaser 
co-deft. with pltfs., to a counterclaim for specific 
performance by the purchaser with the concurrence 
of pltfs., alleging that their concurrence was a 
term of the contract, & that the purchaser refused 
to complete without it. The defence & counter- 
claim having been served on the purchaser under 
R. S.C. Ord. 22, rr. 5, 6, he moved under Ord, 22, 
r. 9, to have so much of the counterclaim as 
affected him excluded :—-Held: there being a 
question between deft. & plitfis. “ along with ”’ the 
purcnaser which deft. was entitled to raise by 
cross action, the purchaser was properly made a 
deft. to the counterclaim, & the motion refused 
with costs accordingly.--DEAK v. SworvDER, 
SWORDER v. DEAR (1876), 4 Ch. D. 476; 46 L. J. 
Ch. 100; 25 W. R. 124. 

8896. Form of order.|—ScHULDT v. KENT (1854), 
3 Seton’s Judgments & Orders, 6th ed. 1960. 








ax of the date of the reference, & the 
registrar should take into account both 
advances which had been made by the 


direct the 
intgee. & the tnstalments which 
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Sect. 4.—Practice. Part XVII. Sect. 1.] 
3897. J—ARTHUR v. Hiaes (1856), 3 


Seton’s Judgments & Orders, 7th ed. 1887. 

8898. What particulars ordered—Receipts by 
mortgagee on bills of exchange & open account.|— 
It was alleged by counterclaim to a redemption 
action that the mtge. comprised: a certain com- 
mission, a sum also secured by bills of exchange, 
a@ sum due on open account, & that the mtgee. had 
received divers sums in respect of the bills of 
exchange & on the open account. .The mtgee. 
counter-claimed for an account & foreclosure or 
sale. Particulars of the sums received by him on 
the bills of exchange & open account were ordered 
to be given.—KEmP v. GOLDBERG (1887), 36 Ch. D. 
505; 56 L. T. 736; 36 W. R. 278. 


MortTGAGE. 


8899. When proceedings stayed—Amount due 
exceeding value of property—Unless security for 
costs given.|—Order made staying until further 
order, with liberty to apply, the prosecution of 
accounts & inquiries directed by a judgment in 
the nature of a foreclosure judgment, unless 
defts. would give security for the costs of the 
proceedings, on the ground that it was shown 
to be highly probable that the amount due 
to pltfs. would greatly exceed the value of the 
property, & that the costs of further proceedings 
would be thrown away.—EXCHANGE & Hop WARE- 
HOUSES, LTD. v. ASSOCN. OF LAND FINANCIERS 
(1886), 34 Ch. D. 195; 56 L. J. Ch. 4; 35 W.R. 


120. 
Anncanen :—Refd. Stevens v. Theatres, [1903] 1 Ch. 
od 
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Sect. 1.—IN GENERAL. 

3900. Interest payable—Where account stated.] 
—Stated accounts shall carry interest, especially 
in the case of mtges., & more strongly when settled 
by a master pursuant to any order.—STROuD v. 
Moor (1717), 2 Iq. Cas. Abr. 529; 22 Bi. NR. 447. 

8901. Interest accrues from day to day.]—lJad 
it continued a mtge., the purchaser would have 
been entitled to his demand, for there interest. 
accrues every day for forbearance of the principal. 
—PEARLY v. SMITH (1745), 3 Atk. 260; 26 E. lh. 


952, L. C. 
Annotation :—Mentd. Shorrard ». Sherrard (1747), 3 Atk. 
h02. 


8902. Release by mortgagee—Liability of mort- 
gagor after death of mortgagee.|—A voluntary 
declaration by a creditor that he intends to release 
his debtor from a debt, though not amounting to 
a release at law, may nevertheless be held in equity 
to be a representation which the creditor is bound 
to make good. Where, thercfore, a mtgec., on 
hearing that his son in law, the mtgor., was about 
to sell the mtged. property, a house occupied by 
the mtgor., in order to pay off the debt, wrote that 
he might continue to live there without paying 
any rent:—Held: the mtgor. was entitled to 


fallen due since the issue of the writ.— 
CANADA LIFE ASSURANCE Co. v. Mac- 
DONALD (Sask.), [1926] 3 D. L. R. 
984; (1916) 3 W. W. It. 21.—CAN. 


a. What may be shown on taking 


the 


master was right in his mode of taking 
account.—STIMSON  v. 
(1859), 7 Gr. 510.—CAN. 

d. —-—.)—-A mtgee. in bringing his 
accounts into the 


redeem, on paying the principal, together with 
interest from the last day on which interest fell 
due, previously to the death of the mtgor.— 
YEOMANS v. WILLIAMS (1865), L. R. 1 Eq. 184; 
35 Beav. 180; 35 L. J. Ch. 283; 55 1. R. 844, 
Annotation :—Mentd. Goddard »v. O’Brien (1882), 

Colyar’s County Court. Cases, 110. 

3903. Deed providing for increased interest— 
Executed after intermediate mortgage—Receiver 
appointed under first mortgage.|—A first mtge. 
was made to secure a principal sum, with interest 
at 5 per cent.. & was accompanied by a receiver- 
ship deed in the common form. A subsequent 
mtge. was made to M., containing a stipulation 
that if the interest should be in arrear forty days, 
the receiver under the former deed should act, & 
should stand possessed of the rents, after payment 
of interest on the first mtge., in trust to pay the 
interest on M.’s mtge., & pay the ultimate surplus 
tothe mtgor. The first mtgees. & the receiver had 
notice of this deed. By a subsequent deed the 
property was charged, in favour of the first mtgees., 
with an extra 1 per cent. interest on the sum 
secured by the first mtge. The receiver at times 
took possession at the instance of the first mtgees., 
& from the date of the last-mentioned deed interest 


De 


—Where a intge. is overdue, a verbal 
bargain between the mtgor. & mtgeo. 
to reduce the rate of interest, acted 
upon for some time is binding in equity. 
—LEWIS v. LEVY (1876), 2 V. L. RK. 
(iiq.) 110.—AUS. 


KERBY 


master’s office, 


account.|-—The master, on a reference 
to take un account of what was due, 
required the production of the accounts 
on the footing of which the mtgeo. debt 
was created :—Held: the parties were 

rima facie bound by the amount stated 
n the mtge. as the truc debt.— 
POLLOCK v. PERRY (1856), 5 Gr. 591.— 





b. .}—Where a reference is 
directed to take an account on a 
mtge., the parties may show the real 
object for which it was made, if not 
apparent on its face.—STERLING v. 
RiLEY (1862), 89 Gr. 343.—CAN. 

o. How taken.}—A mtgor. paid the 
mtgee. from time to time money, in 

ursuance of an agreement, con- 
Auporaneous With the mtge., that 
five per cent. per annum, in addition 
to the legal rate of interest, should be 
paid on the amount loaned. In taking 
the account in a suit brought by the 
mtgee. to foreclosc, the master gave 
credit for the money thus paid, as so 
much money paid on account of princi- 
pal & legal interest:—Held: the 


should chargo himself with the net 
proceeds only of any rents or profits 
received by him out of the imtged. 
promises, leaving the incumbrancer to 
surcharge if he considers the mtgor. 
eutitled to a larger credit.— PHILLIPS 
on PROUT (1898), 12 Man. L. R. 143.— 

e. Onus of provf.)— The decree 
directed a reference to the master at 
13. to take an account of the amount 
due upon the mitge. in question :— 
Scemble; the onus of proof under such 
a referonce rests upon the holder of 
the mtge.—ELLIOT?r v. HUNTER (1869), 
15 Gr. 640.—CAN. 

f. -}—In taking an account on 
mtge. in a suit for redemption, where 
the mtgee. had been in possession, it lies 
upon the mtgee. to prove what is due 
from the mtgor. in respect of principal 
& interest.—GANGA MULIK v. BayaJl 
(1882), I. L. R. 6 Bom. 669.— IND. 
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5. Agreement to reduce rate of interest 
~—~-Mortgage overdue—li hether binding.) 





h. Proof of agreement for intercst— 
Admission of parol evidence.}—A vendor 
executed an agreement to convey cer- 
tain premises & receive back a mtge. 
for part of the price payable by instal- 
ments, the agreement not stating that 
the mtge. should be payable with 
interest :—Held: parol evidence was 
admissible to show that the real under- 
standing was that interest should be 
payable.—GOULD v. HAMILTON (1855), 
5 Gr. 192.—CAN. 

k. Exorbitant interest—Whether court 
will grant relicf.}—Qu.: whether the 
amount of interest reserved by a mtge. 
may not be su great as to evidence such 
@ case of oppression as would induce 
the ct. to refuse to interfere in behalf 
of the mtgee., leaving him to his 
remedivs at law, notwithstanding the 
repeal of the usury laws.—GOODHUE 
° WIDDIFIELD (1361), 8 Gr. 531.— 

1. Bargain for extra interest between 
derivative mortgagee & mortgagor— 
Whether insurer to benefit of original 
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at the increased rate was uniformly paid to the 
first mtgees., sometimes by the mtgor., & at other 
times by the receiver with his consent, no notice 
ever ae ne been given to the receiver to pay 
interest to M., or that his interest was in arrear. 
A foreclosure suit having been instituted by the 
first mtgees., a decree was made directing the usual 
account of what was due on the first mtge. The 
Chief Clerk certified the whole principal to be due, 
but the V.-C. directed him to review his certificate, 
& to charge the first mtgees. with everything they 
had received from the receiver in excess of 5 per 
cent. :—Held: this decision could not be main- 
tained, for that whether the extra 1 per cent. 
was rightfully received or not, it was neither paid 
nor received in respect of the principal moneys & 
interest secured by the first mtge., & could not be 
attributed to it, nor taken into account in ascer- 
taining what was due on the first mtge., & that 
M.’s claim, if any, in respect of such extra pay- 
ments must be enforced by some independent 
proceeding ; M. had no such claim, for that. the 
trust to pay M.’s interest out of the surplus rents 
did not attach unless & until the receiver had notice 
that such interest was in arrear. 

It was contended on behalf of defts., M., that 
the appointment of the receiver by the deed of 
even date with pltfs.’ first mtge. ... did not 
constitute the receiver for all purposes the agent of 
the mtgor. & that, in fact, the receiver must be 
deemed when in possession to have received the 
rents as agent of the pltfs., & that the only object 
& effect of the receivership deed was to prevent 
pltfs. from being charged in the accounts for wilful 
neglect or default. No direct authority was cited 
for this proposition & if it were necessary now to 
decide it I should hold that it could not be main- 
tained & that the receiver must be treated as 
being for all purposes the agent of the mtgor. 
(Roit, L.J.).—LAw v. GLENN (1867), 2 Ch. App. 
634, L. JJ. 
ae :—Refd. J2e Hale, Lilley 7. Foud, [1899] 2 Ch. 


ere or: 


mortgagee.]—A bargain fur extra in- 
terest made between ai derivative 
mtgee. & mtgor. inures to the benefit 
of the original mtgec.—GRAHAME vv. 


ANDERSON (1868), 15 Cir. 189.—CAN. hen moncy 


p. Proof of payment of intercat.}- - ) 
chee a, Ross (1880), 13 DP. HR. 135. 


q. Time of commencement of intcreat 
—iIV advanced.) —— Under 
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3904. Receipt of rents by mortgagee in possession 
——Whether equivalent to payment of interest—In 
absence of appropriation—Rents exceeding interest 
on mortgage.|—The receipt of rents by a mtgee. 
In possession, even when the rents are more than 
the interest on the mtge., is not by itself equivalent 
to a payment of interest in the absence of appro- 
priation.—CocKBURN v. EDWARDS (1881), 18 Ch. D. 
446, C. A. 

Annotations :—Apld. Bright v. Campbell (1889), 41 Ch. D. 
388. NF. Wrighy «. Gil, (1908] 1 Ch. 165. Mentd. 
Craddock t«. Rogers (1884), 53 L. J. Ch. 968; Pooley’s 
Truatee v. Whetham (1886), 33 Ch. D. 111; Andrews eo. 
Barnes (1888), 39 Ch. D. 133: Sinmons vw. London Joint 
Stock Bank, Little ». London Joint Stock Bank. [1891] 
1 Ch. 270; Stokes «. Pranoe, [1898] 1 Ch. 212; The 
Swiftauro (1900), 16 T. L. R. 275; Nocton ». Ashburton, 
[1914] A. C. 932. 

3905. ——— ———.]—-W RIGLEY v. GILL, No. 
3884, ante. 

3906. Interest fixed sum per annum.}]—HuTron 
v. BROWN (1881), 45 L. T. 343; 29 W. R. 028. 
Annotation :—Expld. Schiller v. Potorsen, [1924] 1 Ch. 304. 


8907. A charge on mortgaged property.] —A 
mtgee. is entitled to treat interest due under a 
mitge. as a charge upon the mtge. property in the 
absence of any contract to the contrary. 

In a suit. to redeem two mtges. of proporty in 
the possession of the mtgee. under earlier usufruc- 
tuary mtges. the deeds provided for the annual 
payment of interest, & the mtgor. could redeem 
upon payment of the mtge.-moncy :—Held: the 
above gencral rule was not displaced, & the interest 
was a charge upon the property payable upon 
redemption.--GANGA RAM v. NATIIA SINGH (1924), 
L. R. 51 Ind. App. 377, P. C, 

Interest on bankruptcy.]—See BANKRUPTCY, Vol. 
IV., pp. 378, 870, Nos. J488-3405. 

Exorbitant interest as ground for impeaching 
mortgage deed.|—See FRAUDULENT & VOLDABLH 
CONVEYANCES, Vol. XAXYV., pp. 275, 276. Nos. 
N9G-1001. 


ed 
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m. Mortgagee exercising power of sale 
—Right to retain arrears of intercat.}-—- 
A mtgee. sold the mtged. property 
under a power of sale:—Held: the 
mtgee. was entitled to retain arrears of 
interest for more than six ycars.— 
FORD v. ALLEN (1869), 15 Gr. 565.— 

n. Partition suit—-Purchase by mort- 
gagor—Right of mortyagee to interest— 

ntil payment of purchase-money into 
court.}—In a partition sult the mtgors. 
of an undivided share became the pur- 
chasers, but they did not pay the 
purchase-money into ct. until long after 
the day named in the master’s report : 
—He the mtgec. though a party 
to the suit, was entitled to interest at 
the rate reserved in the mtge. until 
notice of such payment into ct.-—— 
McDerRMIpD v. MCDERMID (1879), 7 
Pp; R. 457.—CAN. 

o. Proviso for intereat for one year 
only—Rate of interest payable fur subse- 
Sipe years.}—The covenant provided 
or payment of interest at 9 per cent. 
up the end of a year from the date 
of the mtge. :—Held: there being no 
evidence why such rate of interest was 
provided for, & 9 per cent. not being 
excessive, the same rate of interest 
should be allowed for the years subse- 
gnent to the expiry of the first year.— 

CDONALD v. ELLIOTY (1886), 12 O. R. 
98.—CAN. 


J.—VOL. ZXXV. 


ordinary circumstances a mtgee. Can 
claim interest only from the thine the 
money is advanced.—EDMONDK ?v. 
HAMILTON PROVIDENT & LOAN SOCIETY 


r. Increase of rate—Ly parol apree- 
ment—Whether valid.}—A parol agree- 
ment to increase the rate of Interest. 
reserved by a mtge. upon land will not 
be enforced us against the land.-— 
MURCHIE tv, THERIAULT (1808), L 
N. Bb. Eq. Rep. 588.—CAN,. 


t. Mortgage in arreare—T’ayment on 
account—A pplication to payment of 
intercat.}—Where money is paid by a 
mtgor. to a mtgee. on account of the 
mtge. indebtedness, the mtge. being 
arrears in respect of both principal & 
interest, & no appropriation is made by 
the mtgor. at the time of paysnent, It is 
the duty of the mtgee. to apply it to 
payment of {uterost.— BURGE vt. FINES 
(1916), 33 W. L. . 813; 10 W. Ww. B. 
74.—CA 


a. Compliance with Interest Act, 
1906, a. 6.}—CANADA MORTGAGE IN- 
VESTMENT Co. v. BAIRD (1916), 34 
W. L. R. 985; 10 W. W. KK. 1195.— 
CAN. 

b. ——.] — STANDARD RELIANCE 
MorTGAGE CORPN. 0. COWRIE, [1917] 
3 W. W. R. 238; 10 Sask. L. K. 263.— 
Cc 


@. -———. }—POArst v. Brurisn Cor- 
UMBIA PRRMANENT LOAN Co., [1020] 
2W. W. KR. 532.—CAN. 


{f. Diserction of court aa to rate of 
trtcrest—On proving preliminary decree. } 
~——Unless for some logal reason it sees 
fit to knterfore with the contract as to 
the rate of lntorcat, a ct. pussing a pre- 
Hindnary decree in a mige. sult has no 
power to award Interest at othor than 
the contractual rate up to the date 
fixed for payment.—-RAJIWANTA KUN- 
WAR ¥. SHIAM NARAIN SINGH (1014), 
LJ... RR. 36 All, 220.—IND. 


g. Keelief granted by court-—Where 
intercat amounts ti Liat Peet is com- 
potent to a ct. to grant relleof whenever 
the stipulation for payment of interest 
at & specified rate appears to the ct. to 
be a stipulation by way of ponalty.— 
KHIBHNA CHAKAN BARNIAU v. BANAT 
KumMAR Das (1917), I. Le RR. 44 Cale. 
162.—IND. 

h. Mortgayee of bunkrupt's estate— 
Right to recall rents from assignee—s'or 
payment of interest.)—hxe p. CALWELL 
(1828), 1 Mol. 250.—-IR. 


kk. Successive transfers to mortgaye— 
Default by ultimate trunsferee—Liability 
of original mortgagor lo pay interest. )— 
KNUCKEY v. BADDELEY (1910), 29 
N. Z. L. R. 710.—-N.Z. 
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Sect. 2.—INTEREST ON MORTGAGE DEBT. 


SUB-SECT. ].—-EXPRESS PROVISION FOR 
PAYMENT. 


See Part IV., Sect. 2, ante. 


SuUB-SEcCT. 2.—No EXPRESS PROVISION FOR 
PAYMENT. 


3908. Interes} payable.|—A solr. paid off with 
his own money a mtge. debt on a client’s property, 
which was thereupon reconveyed to the client. 
The solr. took the title deeds by way of equitable 
mtge. with a written memorandum. Afterwards 
he induced another client to advance a smaller 
sum on a proposed mtge. of the property. The 
money was paid to the solr. by the second client, 
& a mtge. was prepared for execution by the first 
client, who, however, never executed it, nor was 
aware of the intended security. The title deeds 
were kept by the solr. apart from other deeds of 
the mtgor., but were not placed in any box of the 
proposed mtgee. On the solr. becoming bkpt. :— 
Held: the second client had a valid security on the 
property as against the assignees, & the property 
having been sold by arrangement, he was entitled 
to be paid his principal & interest & costs in 
priority to any claim on the part of the assignees 
in respect of the residue of the sum secured.— 
Re Iivery, Ex p. HintTzEL, Wx p. HINE (1858), 3 
De G. & J. 464; 44 BE. R. 1847, L. JJ. 
sat ir alc :—Apld. Re Drax, Savilo v. Drax, [1903] 1 Ch. 


3909. ——— Agreement to secure money ‘‘ with 
interest ’’—-Covenants for payment restricted to 
principle.|——A mtge. deed recited an agreement to 
secure the money ‘‘ with interest,’’ but the proviso 
for redemption on a day certain, & the covenant 
to pay & the trusts of the produce of a sale, were 
restricted to the principal only :—Held: interest 
was payable.—ASHWELL v. STAUNTON (1861), 30 
Beav. b2; 54 H.R. 808. 

3910. Assignment absolute in terms— 
Actually by way of mortgage.]—The solr. to the 
trustees & exors. of testator advanced money to 
legatces entitled subject to a life interest, & charged 
no interest. He took assignments from such 
legatees, in terms absolute, & died insolvent. A 
creditor’s suit was instituted to administer his 
estate, & the question was, it being admitted at 
the bar that the assignments were not absolute 
under the circumstances, whether interest was 
yayable at 5 or 4 per cent., & how the costs should 

e borne :—Held: interest at 5 per cent. must be 
allowed, the general costs to be borne by the 
assignees’ estate, those of a principal creditor by 
the assignors. 

Semble;: the ct. will lay down no general rule 
as to the rates of interest in cases of assignments 
redcemable.—He UNswortu’s Trust (1865), 2 





PART XVII. SECT. 2, SUB-SECT. 2. 


1, Interest payable—Mortgage by de- 
posit of title deeds.J}—Ilf deeds are de- 
posited by way of cquitable mtge., to 
secure a sliniple contract debt, the debt 
bears interest from the date of the 
deposit, & by reason of it, though 
there be no express contract that the 
demand should bear interest.——-CaREY 
v. DOYNE (1856), 5 I. Ch. R. 104.—IR. 


WILSON (1881), 


MCDERMOTT v. 
UO. R. 687.— CAN 


$913 iii 
B. C. Lanpn & JI 


1185.—-CAN. 
$913 iv. 








38183 i. Charge on land pave: 
at fixed day—lInstrument silent as to 
interest—Interest from day fixed for 


payment.}—-Where no interest is re- 
served by a intge., none is recoverable 


lanter’s 
until after the day appointed for pay- rs 


ment of the Fe ce a v. 


NVES 
LTD. v. ROBINSON, [1922] 2 W. W. BR 





BIKRAMJIT TEWARI v. DURGA 
Eo (1893), I. L. R. 21 Calc. 274.— 


m. Mortgage to secure balance of mtgee 
account — HW’ cr interest 
chargeable.}—A planter to increuse the 
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Drew. & Sm. 337; 12 L. T. 49; 18 W. R. +48; 


62 E. R. 649. 
sa ty eaadodes :—Apld. Macleod v. Jones (1884), 53 L. J. Ch. 


3911. ——— Mortgage by deposit of title deeds— 
Subsequent memorandum not mentioning interest.| 
—A.co. had borrowed from a bank a sum of money, 
to be repaid with interest, & deposited a lease as 
security. Afterwards a document was drawn 
up by the co., stating that the lease had been 
deposited as security for the loan, without men- 
tioning the interest. The bank refused to give 
up the deed until the whole of the interest as well 
as the loan had been repaid :—Held:;: in an action 
of detinue for the lease, the written document was 
not conclusive against the bank as to the terms 
of the loan, & parol evidence was rightly admitted 
to show that the lease had been intended as 
security for the interest as well as the principal.— 
PENTREGUINNY FUEL Co. v. YOUNG (1866), 12 
Jur. N.S. 56. 

3912. Mortgage of insurance policy—— 
Premiums paid by mortgagee—Interest on debt & 
premiums.|—Where a policy of assurance was 
deposited to secure a simple contract debt, without 
any agreement as to interest, & the creditor paid 
the premiums down to the death of the debtor :— 
Held: the policy was charged not only with the 
original debt & the amount of the premiums, but 
also with interest on both sums at 4 per cent.— 
Re KeErr’s Ponicy (1869), L. R. 8 Eq. 331, 38 
L. J. Ch. 589; 17 W. R. 989. 

Annotations :—Apld. Re Drax, Savile v. Drax, [1903] 1 Ch. 
781. Refd. Lippard v. Ricketts (1872), L. R. 14 Eq. 291. 
Mentd. Sadler v. Worley, [1894] 2 Ch. 170. 

3913. Charge on land payable at fixed day— 
Instrument silent as to interest—lInterest from day 
fixed for payment.]|—-Where money is charged 
upon land under any instrument or contract to be 
paid at a fixed date, the general rule is that, as 
between the owner of the charge & the owner of 
the land, the charge carries interest from the time 
when the money becomes payable, though nothing 
is said in the instrument or contract as to interest. 








| —Re DRAX, SAVILE v. DRAX, [1903] 1 Ch. 781 


72 L. J. Ch. 505; 88 L. T. 510; 51 W. R. 612 
47 Sol. Jo. 405, C. A. 


Srct. 3.—INTEREST ON SUMS OTHER THAN 
MORTGAGE DEBT. 
SUB-SECT. 1.—IN GENERAL. 


3914. Rents & profits.|—This ct. will not allow 
interest for rents & profits.—MICKLETHWAIT U. 
BoATMAN (1660), 1 Rep. Ch. 184; 21 E. R. 544. 

3915. Costs.|—Interest computed on costs.— 
BicKHAM v. Cross (1752), 2 Ves. Sen. 471; 4 
Bro. C. C. 319, n.; 28 E. R. 301, L. C. 

Annotations :-—Consd. Creuze v. Hunter (1793), 2 Ves. 157. 
. Whatton v. Craddock (1836), 6L. J. Ch. 178. Folld. 
Elton v. Curteis (1881), 19 Ch. D. 49. 


security of a merchant, for advances 
for the fishery, gave & mtge. on 
his land. In an action seeking a fore- 
closure, the merchant claimed interest 
under the mtge. though the instrument 
contaived no covenant for interest :— 
Held: no interest was chargeable.— 
MCBRIDE v. COLLINS (1868), 5 Nfld. 
L. R. 221.—NFLD. 


R. 166.—CAN. 


e 


TMENT AGENCY, 
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n. Possession by mortgagee after pay- 
ment—Liability for interest.}-—If a 
. retains possosnn of the pro- 
perty after being paid in full, the 
general rule is, to charge him with 
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3916. & charges.|—Mtgee. enters, & the 
profits are not sufficient to answer the interest, 
yet the arrears shall not carry interest, but the 
costs & charges must.—PROCTER v. COOPER (1700), 
at oe ae ; 2 Vern. 377; 1 Eq. Cas. Abr. 314 ; 


Annotations :—Refd. Heaton v. Hugell (1729). 1 Barn. K. B. 
272; Whiting ». White (1792), 2 Cox, Eq. Cae 200. 


3917. —— Taxed costs directed to be added to 
security—Carry interest from date of taxing master’s 
certificate.]—Mtgee. is not entitled, in carrying in 
his accounts under a foreclosure judgment, to 
charge interest on his taxed costs unless they are 
directed to be added to his security, & then they 
carry interest from the date of the taxing master’s 
certificate, & not from the date of the judgment. 
An action by a mtgor. against a mtgee. to set 
aside the mtge. having been dismissed with costs, 
which were ordered to be paid by pltf. to deft., 
judgment _was given for foreclosure on deft.’s 
counterclaim, & an account was directed of what 
was due to deft. for principal, interest, the mtge. 
reserving 5 per cent., & the taxed costs of the 
action. On appeal the judgment was affirmed 
with costs, the Ct. of Appeal giving deft. leave to 
add the taxed costs of the appeal to his security. 
In carrying in his accounts deft. charged pltf. with 
interest at 4 per cent. on the taxed costs under the 
original judgment from the date of the judgment, 
& also interest at 4 per cent. on the taxed costs of 
the appeal from the date of the judgment of the 
Ct. of Appeal :—Held: no interest on the costs 
under the original judgment could be charged by 
deft., the mtgee. ; but as to the costs of the appeal, 
interest at 4 per cent. was chargeable, though only 
from the date of the taxing master’s certificate, 
& not from the date of the judgment of the Ct. of 
Appeal.—EARDLEY v. KNIGHT (1889), 41 Ch. J). 
537; 58 L. J. Ch. 622; 60 L. T. 780; 37 W. RK. 
704. 

Annotation :-—Refd. Ite Drax, Savilo v. Drax, [1903] 1 Ch. 


——.]—See Nos. 3995-3998, post. 

3918. Balance found due from mortgagee—Re- 
demption improperly resisted.|——Where a mtgee. 
improperly resists redemption, & on taking the 
accounts a balance is found to be in his hands, the 
ct. has power to charge him with interest on such 
balance, though he has not been in possession 
of the mtged. premises.—SMITH v. PILKINGTON 
(1859), 1 De G. F. & J. 120; 29 L. J. Ch. 227; 
24 J.P.227; 45 E.R. 304,1.C.& L. JJ. 
Annotations :-—Refd. Matterson rv. Klderficld (1869), 20 

L. T. 563; Eley r. Read (1897), 76 L. T. 39. 

3919. Redemption of land tax.J}—KNOWLES uv. 
CHAPMAN (1815), 3 Seton’s Judgments & Orders, 
7th ed. 1905. 

3920. Life insurance premiums.}]—By the same 
deed A. agreed that B. should insure her life, & 
that the costs of such insurance, & the payments 
for keeping same on foot, should be paid out of the 
property charged, & she directed the trustees to 
make the necessary payments for effecting & 
keeping on foot the policies. The trustees did 
not make the payments, but the policy was kept 
on foot by B. :—-Held: he was entitled to interest 
thereon at 4 per cent.—HopGson v. HopaGson 
(1837), 2 Keen, 704; 7L.J.Ch.5; 48 E. R. 800. 
Annotation :—Mentd. Bolton vr. Salmon, [1891] 2 Ch, 48. 


9921. ——.]—MARSHALL v. NUNN (1853), 3 
Seton’s Judgments & Orders, 7th ed. 1885. 
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8922. ——.|—BaTEs v. JOHNSON (1859), as 
oes in 3 Seton’s Judgments & Orders, 7th ed. 


‘Annotations :—Mentd. West London Commercial Bank vo. 
Reliance Permanent Bldg. Soc. (1884), 63 L. J. Ch. 860 ; 
Taylor v, Russell, {1891} 1 Ch. 8 ; Balloy v. Barnes, (1894) 


Fines & premiums in mortgages to building 
societies.|\-See BuILDING Societies, Vol. VII., 
pp. 469, 470, 475, 476, 480, Nos. 91-100, 132, 159. 


SUB-SECT. 2.— REPAIRS AND IMPROVEMENTS. 


8923. Repairs.|—The mtgee, shall be allowed 
interest for money bestowed on repairs, as for a 
sum in gross; the mtgor. having the benefit of 
improvement upon account, if it be thereby 
increased.—CAMPION tv. IPPON (1677), Freem. Ch. 
146; 22 E.R. 1118. 

3924. J}—EYRE v. HUGHES (1876), 2 Ch. D. 
148; 45 L. J. Ch. 395; 34 L. T. 211; 24 WL. R. 
597; 2 Char. Pr. Cas. 33. 

«innotation :-—-Refd. Jones vr. Linton (1881), 44 L. T. 601, 

3925. Lasting improvements.|—STEPHENSON v. 
GREEN (1801), 3 Seton’s Judgments & Orders, 6th 
ed. 2081. 











3926. -] — QUARRELL 1. BECKFORD, No. 
3771, ante. 
3927. J—TOWNLEY v. Moore (1856), 8 


Seton’s Judgments & Orders, 7th ed. 1885. 
3928. }—ULENCROSS v, PULMAN (1859), 8 
Seton's Judgments & Orders, 7th ed. 1887. 





women ns teen wen 


SuB-s“ecT, 3.--RATE OF INTEREST. 

3929. General rule — Rate recovered by mort- 
gage.}|—Money disbursed by a mtgee. shall carry 
same interest as the original sum.—-WUOLLEY v. 
DRAG (1705), 2 Anst. 551; 145 i. RR. 004, 

3930. }—STEPHENSUN v. GREEN 
(1801), 3 Seton’s Judgments & Orders, 6th ed. 
2081. 

8981. ——- -—-—.]—KNOWLKES vu. CHAPMAN 
(1815), 3 Seton’s Judgments & Orders, 7th ed. 
1905. 

3932. —---- ——-.] MARSHALL v. NUNN (1853), 
3 Seton’s Judgments & Orders, 7th ed. 1885, 

3933. oJ— TOWNLEY v. MOORE (18586), 
3 Seton’s Judgments & Orders, 7th ed. 1885. 

3934. -] — GLENCROSS v. PULMAN 
(1859), 3 Seton's Judgments & Orders, 7th ed. 1887. 

3935. J—Eyre v. IluGHEs (1876), 
2Ch. D. 148; 45 L. J. Ch. 3905; 34 L. T. 211; 24 
W. KR. 597; 2 Char. Pr. Cas. 33. 

Annotation :—Refd. Jones v. Linton (1881), 44 L. T. 601. 

3936. Interest on insurance premiums—4 per 
cent.|—HopGson v. Hopuson, No. 3920, ante. 











eens 














Srecr. 4.--RATE OF INTEREST. 
SUB-SECT. 1.—REDUCTION ON PUNCTUAL 
PAYMENT. 

8937. Validity of covenant for reduction.|— 
BROADWAY v. MORECRAFT, No. 3969, ast 

8938. Agreement may be by parol.|—A. lends 
money upon a mtge. at a certain rate of interest, 
& afterwards by parol, agrees to reduce the rate 





interest & rests in respect of his subse- 
quent receipts.—CRIPPEN v. OGILVIE 
(1869), 15 Gr. 568.—-CAN. 


o. Mortgage to secure 


MONTREAL 0 
C. L. T. 327 
overdrawn | CAN. 


account—Whether overdrawn accuount 
chargeable with intereat.}—BANK OF 
. DUNLOP 
° 2 N. B. Kq. Rep. 388.— 


PART XVII. SECT. 4, SUB-SECT. 1. 
3037 {. Validily of covenant for re- 

duction.}—HARDCASTLE 4. RIT 

(1903), 22 N. Z. L. R. 825.—N.Z. 


—_— —— 


(1902), 22 
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Sect. 4.—Rate of interest: Sub-secta. 1 & 2.] 


of interest ; this agreement, though not in writing, 

is binding.—MILTON (LORD) v. EpGwortH (1773), 

5 Bro. Parl. Cas. 313; 2 E. R. 700, H. L. 

Anstation :—~Mentd. Pember v. Mathers (1779), 1 Bro. C. C. 
52. 


8989. Payment must be made punctually— 
Whether relief given.|—Mtge. at 5 per cent. 
with covenant to pay 6 on default of paying the 
interest within sixty days after due. If the 
interest is behind sixty days, the mtge. shall carry 
interest at 6 per cent. & the ct. will not relieve 
against it.—HALLIFAX (MARQUIS) v. HIGGENS 
(1689), 2 Vern. 134; 23 E. R. 604. 


Annotations :—Distd. Holles v. Wyso (1693), 2 Vern. 289; 
Anon. (1694), Freom. Ch. 197. 











38940. ~-]—HOLLES (LADY) v. WYSE, 
No. 3956, post. 

041. ——.|—-STRODE v. PARKER, No. 3958, 
post. 

3942. |—A mtge. was made for 








security of money with interest at 5 per cent. with a 
covenant that in case the money were not paid 
within one month after it became payable, that 
then 6 per cent. should be paid for interest; & 
upon a bill to redeem, the question was only 
concerning interest, whether 5 or 6 should be paid, 
& decreed that in this case 5 per cent. only should 
be paid, because the original agreement was for 5, 
& the covenant to pay 6 but a nomine pone. 
But where the original agreement is to pay 6 per 
cent. with a proviso that if the money be paid 
within one or two months, etc., after it becomes 
et fete that then the mtgee. will accept 5, there, 
unless the money be paid within the time agreed, 
the ct. will allow 6 per cent.—ANON. (1694), 
Freem. Ch. 197; 22 E. R. 1157. 

3948. —— -!—A mtgee. lends money at 
6 per cent., & in the deed agrees to take 5 per cent. 
if it be paid within three months after it became 
due; if the mtgor. fail to pay at the precise time, 
he must afterwards pay 6 per cent.—Jory v. Cox 
(1701), Prec. Ch. 160; 24 EB. R. 773; sub nom. 
ANON., 2 Eq. Cas. Abr. 611. 

3044, —— -]—(1) Mtgor. reserving 6 per 
cent. with proviso to take 5 per cent. if paid within 
three months after due; if a great arrear ct. will 
not relieve ; secus if but a small slip of time. 

(2) Interest computed by the master’s report 
shall carry interest. But where the mtgor. signed 
an account, whereby so much is admitted to he 
due for interest, this will not carry interest unless 
the mtgor. by any letter or writing under his hand 
agrees to make it principal. BROWN v. BARKHAM 
(1720), 1 P. Wms. 652; 24 BE. R. 555, L. C. 

8045. -]—Where a mtge. is at 43 per 
cent. with a proviso that if the interest be paid 
after each half year before three quarters of a 
year become due, the mtgee. will accept of 4 per 
cent. if the mtgor. fails of paying the interest at 
the appointed time, he cannot be relieved in this 














tion of 4 per cent. interest, with a proviso that upon 
non-payment thereof, within a certain time after 
it is due, the mtgor. shall pay 5 per cent., such 
proviso would not be good, & has been determined 
several times; because where the interest is to 
be increased, if not paid at the day, that is but 
as a nomine pana, & relievable in equity (LORD 
HARDWICKE, C.).—NICHOLLS v. MAYNARD (1747), 
8 Atk. 519 ;;26 E. R. 1100, L. C. 

3046, ——- ——.]—There is a distinction in the 
Ct. of Ch., that if 5 per cent. be reserved for interest 
on a mtge., with a condition to accept 4 if 
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punctually paid; this condition must be strictly 
performed & the debtor shall not have relief in 
equity after the day of payment is elapsed, because 
the 1 per cent. was to be abated upon a condition 
which is not performed. But if 4 per cent. be 
reserved, with an agreement that if the 4 be not 
punctually paid at the day, the mtgee. shall pay 
5, that shall be considered as a penalty added & 
the ct. of equity will in such case relieve against 
it (LORD MANSFIELD, C.J.).—BONAFOUS v. RYBOT 
(1763), 3 Burr. 1370; 97 E. R. 878. 


Annotations :—Refd. Re Dixon, Heynes v. Dixon, [1900] 
rh ae 561. Mentd. Preston v. Dania (1872), L. R. 8 Exch. 


3947, .}—So upon a mtge. at 5 per 
cent. with condition for 4, if regularly paid, or at 
4 per cent., to have 5, if not regularly paid; the 
5 per cent. regarded in this ct. only as a penalty 
to secure the 4, & relief given upon that principle.— 
SETON v. SLADE, HUNTER v. SETON (1802), 7 
Ves. 265; 32 E. R. 108, L. C. 

Annotations :—Distd. Hicks v. Gardner (1837), 1 Jur. 541. 
Consd. Stains v. Banks (1863), 9 Jur. N. S. 1049. Distd. 
Leeds & Hanley Theatre of Varieties ». Broadbent, [1898] 
1 Ch. 343. Refd. Roberts v. Berry (1853), 3 De G. M. & G. 
284. Mentd. Halsey v. Grant (1806), 13 Ves. 73; Hall 
v. Smith (1808), 14 Ves. 426; Jenkins v. Reynolds (1821), 
6 Moore, C. P. 86; Hipwell v. Knight (1835), 1 ¥. & C, Ex. 
401; Laythoarp v. Bryant (1836), 2 Bing. N. C. 735; 
Parkin v. Thorold (1851), 2 Sim. N.S. 1. 

3948, Rate only affected for instalment not 
paid punctually.|——Deed of mtge. at 5 per cent. 
contained a proviso that as often as the interest 
should be paid half yearly on the days appointed, 
or within three months next after each, so much 
should be deducted as would make the interest 32 
per cent. By a separate agreement, mtgee. 
covenanted not to call in the money within tive 
yearr, unless the interest should be in arrear. 
The first half year’s interest not having been 
tendered till after the three months, but the second 
half year’s interest before :—Held: (1) mtgee. 
was only entitled to interest at 5 per cent. for the 
half year which had been tendered after the time ; 
(2) in consequence of the default, he was entitled 
to call in his money.—STANHOPE v. MANNERS 
(1763), 2 Kden, 197; 28 E. R. 8738, L. C. 

Sa edad :—~ Generally, Retd. Williams v. Morgan, [1906] 1 
‘h. . 

3949. ——:.]|— Where there is the common 
proviso for reduction of the interest payable on a 
mtge. debt, in case of punctual payment ; a failure 
in such punctual payment only affects the rate of 
interest, payable for the half year in which such 
condition was not fulfilled ——-WAYNE v. LEwIs 
(1855), 3 Eq. Rep. 1021; 25 L. T. O. S. 264; 3 
W. ih. 600. 

3950. ——..|-—By a bond & disposition in 
security dated Nov. 9, 1910, a loan was effected 
on the security of a Scottish estate, the loan to be 
repaid on the following Whit Sunday with interest 
during non-payment at the rate of 5 per cent. per 
annum, payable on Feb. 1, May 1, Aug. 1, & Nov. 1, 
in each year; & by a minute of agreement of even 

















oe ‘date with the bond it d (1) that on th 
But if the mtge. had been made, with a reserva-' punctual paymer it was agreed (1) that on the 


punctual payment of interest as_ thereafter 
modified the loan should not be called in for 
fourteen years, & (2) that the 5 per cent. interest 
stipulated for in the bond should be modified to 
4 per cent. so long as the interest at said lower rate 
was punctually paid. By a letter of Apr. 29, 1918, 
the lenders demanded payment of the instalments 
of interest due on Feb. 1 & May 1, 1918, respectively 
& stated that unless the interest were in future 
regularly & punctually paid interest at the rate 
stipulated for in the bond would be exacted. 
On May 13 payment of interest for the two quarters 
at the lower rate was made & was accepted without 


Part XVII.—INTEREST ON MORTGAGES. 


-demur. On Aug. 7 the borrower sent a cheque 

for the interest due on Aug. 1, but it was returned 

as being neither timeous nor sufficient :—Held : 

(1) default had been made in the punctual payment 

of interest, & (2) the lenders were not estopped by 

their conduct from insisting on their strict rights 

under the bond.—MacnaAINE 1. Garry, [1921] 

1 A. C. 376; 90 L. J. P.C. 73; 124 L. T. 385; 87 

T. L. R. 139; 26 Com. Cas. 148, H. L. 

3951. Mortgagee in possession—Right to charge 
higher rate.]—(1) In taking the accounts of a 
mtgee. in possession, the chief clerk disallowed three 
claims made for commission, at the rate of £5 per 
cent. paid to agents for receiving the rents; & on 
application to the ct. before certificate. the dis- 
allowance of the chief clerk was confirmed. 

(2) Where the mtgee. was in possession, & there 
was & stipulation in the mtge. deeds for the 
payment of interest, at £4 10s. per cent. if paid 
regularly, & £5 per cent. if not, the ct. confirmed 
the chief clerk's decision, allowing £4 10s. per cent. 
—STAINS v. BANKS (1863), 9 Jur. N. S. 1049; 
revsd., see 16 Ch. D. p. 55. 

Annotation :— As to (1) & (2) N.F. Union Bank of London 
v. Ingram (1880), 16 Cu. D. 53. 

3952. —.— ———-.|—Under a proviso in a mtge. 
deed for reduction of interest on punctual payment, 
a mtgee. in possession through the default of the 
mtgor. is entitled, on the accounts being taken 
(1) to charge the mtgor. with the higher rate of 
interest; (2) in a proper case, with the com- 
mission paid to a receiver for collecting the rents. 

lt is not a matter of course that a mtgee. can 
pay an agent to collect the rents for him (.JESSEL, 

M.R.).—UNION Bank OF LONDON vt. INGRAM 

(1880), 16 Ch. D. 53; 50 L. J. Ch. 745 48 1. T. 

659; 45 J. P. 255; 20 W. R. 209. 

«{nnotations :-—.(s fo (1) Apld. Bright rv. Campbell (1889), 
4. Ch. D. 388. Distd. Wrigley v. Gill, [1906] 1 Ch. 16a. 
3953. —-—- -—— Though interest not In arrear 

when possession taken.!—A proviso in a mtge. for 

reduction of interest on punctual payment does not 
apply to the case of the mtgee. taking possession 

& receiving the rents, whether he docs so by 

arrangement with the intgor. or otherwise; & 

accordingly the mtgee. will be allowed, in his 
accounts as mtgee. in possession, the higher rate 
of interest, even though there was no interest in 
arrear ut the time of taking possession. ~BRight 

v. CAMPBELL (1889), £1 Ch. D. 388; 60 LL. T. 731 ; 

37 W. R. 745. 

Annotations :---Apld. Re 
Smith (1904), 90 L. I. 825. 
1 Ch. 165. 

3954. Acceptance of lower rate after default — 
By mortgagee trustee.|—In a mtge. to secure a 
debt, interest was reserved at the rate of 5 per cent., 
with a proviso for reduction of the rate to 4 per 
cent., on punctual payment. The mtgee., who 
was a trustee, was held justified in accepting 4 per 
cent. after default made in punctual payment. —- 
Bootu v. ALINGTPON (1856), 6 De G. M. & G. 613; 
5 W. R. 107; 43 EF. R. 1372 5 sub nom. Bootie v. 
ALINGTON, ALINGTON v. BooTH, 26 L. J. Ch. 138 ; 
28 L. T. 0.8. 211; 3 Jur. N.S. 49, L. C. 


Annotations :—Mentd. Miller rv. Huddlestone (1868), 16 
W. 1k. 478: De Lisle v. Hodges (1874), L. R. 17 Ea. 440 ; 
Gilbert vw. Whitileld (1882), 52 L. Ch. 210; Wilson 1. 
Kenrick (1855), 31 Ch. D. 658; Re Saunders-Davies, 
Saunders-Davies r. Saunders-Vavies (1887), $4 Ch. D. 452 ; 
He Cruddas, Re Smith, Cruddas r. Smith (1900), 69 L. J. Ch. 
355. 

8955. ———..— MAcLAINE v. GATTY, No. 3980, 
ante. 





Atkinson, Barbers’ Co. v. Grose- 
Distd. Wrigley vo. Gill, (1906) 
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3956 i. Proviso mA enforced — If 
amounting to penalty.}—KNarP vt. 





3956 ii. 
MILLER ( 


CAMERON (1858), 6 Gr. 559.—CAN. 


1874), 20 Gr. 637.—CAN. 
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SUB-SECT. 2.—INCREASE ON FAILURE OF 
PuNCTUAL PAYMENT. 


3956. Proviso not enforced—If amounting to 
penalty.]—Interest reserved at 5 per cent. but if 
not duly paid, then to answer interest at 6 per cent. 
per annum. Great arrear of interest. Mtgor. 
decreed to pay but 5 per cent., the reservation 
at 6 per cent. being only as a nomine pene. But 
where interest was reserved at 6 per cent., & if 
duly paid, then agreed to take 5; interest not duly 
paid, & ct. allowed 6 per cent.—HOLLEs (LADY) v. 
WYSE (1693), 2 Vern. 289; 23 E. R. 787. 

-{nn tation :-—Distd. Gonoral Credit & Discount Co. ¥%. 

Gloge (1883), 48 L. T. 182. 





3957. ~—— - .] — ANON. (1604), No. 3042, 
ante. 
83958. --——- --—.|—_A mtge. is made with interest 


at 5 per cent. provided that if the interest be not 
paid within two months after duc, then to pa 

5$¢, this is in nature of a penalty, & the ct. will 
relieve against it; otherwise if 54 per cent. be 
reserved originally, & to be lessened to 5 per cent. 
if duly paid within two months after due.— 
ene v. PARKER (1694), 2 Vern. 316; 23 BE. R. 


Annotation :---Distd. General Credit & Discount Co. v. Glegg 
(1883), 48 L. T. 182. 


8959. —---- ---—.]-- NICHOLLS 1. MAYNARD, No. 
3915, ante. 

3960. -——— --—----.])—BoNnarous v. RysBot, No. 
3916, ante. 

8961. —-— ----—.]—SETON v. SLADE, HUNTER v. 


Seton, No. 3017, ante. 

3962. ——~---,] ~ - PILKINGTON — v. 
(No. 2), [1877] W. N. 210. 

3963. —-— ---—-.]~-The other question which 
was much argued before your lordships was the 
question of penalty. I apprehend that there 
again the case is quite clear. The illustration of 
the form adopted in mtges. is a very good illustra- 
tion, 1 think, of what the true principle is. The 
form adopted long since, I do not know whether 
it is still continued or not, in mtges., was when 
you wished to reserve in reality interest at 4 per 
cent., to reserve the interest by contract at 5 per 
cent., but to mitigate the severity of that contract 
in the event of the money being paid by a certain 
day. It is not a penalty on non-payment, though it 
secms a fine distinction, when you say that your 
contract shall be made for interest at 5 per cent. 
to be reduced, in the event of your punctual 
payment, to 4 per cent. ; but it is a relaxation of 
the terms of that original contract, not taking 
it by way of penalty at all, but a relaxation of your 
contract which you would merit & purchase by 
paying at a definite & fixed time. If that definite 
& fixed time were exceeded, then the original 
contract revived in all its force. Sometimes mtge. 
deeds, being somewhat unskilfully drawn, interest 
at 4 per cent. was reserved by the contract to be 
raised to 5 per cent. if there was non-payment at 
@ particular day ; & although that brings the case 
to an extremely fine & nice distinction, it all the 
better illustrates the rule which has been applied 
at all times by the cts., with reference to this 
question of penalty. If there had been indulgence 
at any time upon given terms, as long as those 
terms are observed, the indulgence lasts. When 
those terms are departed from the indulgence at 
once fails, & the original contract is revived in 
full force (LORD HATHERLEY).—WALLINGFORD Vv. 


BAKER 


re ee 


$956 iil. ———~ ——~—.}—SCHWARTZ ¥. 


15), 38 O. L. R. 83; 9 


; , WILLIAMS (19 
MCLAREN 0. NN. 235.-_GAN 


662 
Sect. 4.—Rate of interest: Sub-sects.2 & 3. Sects. 
5 & 6.) 


MuTvuAL Socrety (1880), 5 App. Cas. 685; 50 
L. J.Q.B. 49; 43 L. T. 258 ; 29 W. R. 81, H. L. 


Annotations :—Mentd. Edmunds v. Wallingford (1885), 14 
Q. B. D. 811; Speers v. Daggers (1885), Cab. & El. 503 ; 
Purkiss v. Low (1886), 3 T. L. R. 63; G 
Gupta v. Tiluckram Chowdhry (1888), L. R. 15 Ind. App. 
119; Steadman v. Hakim (1888), 58 L. J. Q. B. 57; 
Manger v. Cash (1889), 5 T. L. R. 271; Lawrance v. 
Norreys (1890), 15 App. Cas. 210; Arnold & Butler v. 
Bottomley, (1908) 2 K. B. 151. 


3964. Validity of covenant for increase.|— 
BROADWAY v. MoREcRAFT, No. 3969, post. 


a Narain 


SuB-sect. 3.—On SUMS OTHER THAN MORTGAGE 
DEBT. 
See Sect. 3, sub-sect. 3 anie. 


Sect. 56— COMPOUND INTEREST. 

See, generally, MONEY & MONEY-LENDING, pp. 
199-201, ante. 

3965. Whether compound interest allowed.]— 
PROUD v. COMBES (1664), 3 Rep. Ch. 18; Nels. 
100; 21 E.R. 715; sub nom. Comps v. Provup, 1 
Cas. in Ch. 54. 

3966. .|—If a mtge. is twenty years old, 
the mtgee. shall have no interest on interest. 
But herein he is not satisfied, especially in this 
case, where deft. could not get into possession by 
reason of the estate for life to D., who lived 
till 1668, & was clearly of opinion that pltf. ought 
not to be admitted to redeem. & made great 
difference between parties that came to redeem, 
who are no parties to the mtge., & those that 
are particstothe mtge. &so the bill was dismissed 
(per CuR.).—ROSCARRICK v. BARTON (1672), 1 
Oas. in Ch. 217; 22 E. R. 769. 

Annotations :—Refd. Sherman v. Cox (1674), 3 Rop. Ch. 83 ; 


Reynoldson v. Perkins (1769), Amb. 564. Mentd. Sals- 
bury v. Bagott (1677), 2 Swan. 603. 





MortTGaAGE. 


8967. ——.]—ANON. (1675), 1 Cas. in Ch. 258 ; 
Freem. Oh. 142; 22 E. BR. 789. 

a ——.]— PROCTER v. COOPER, No. 3916, 
ante. 

3969. -]—A covenant in a mtge., that at 
the end of every year, if the interest is not paid 
within three months after it becomes due, it shall 
bear interest, is a void covenant. Or, that on 
non-payment of the interest at the day, it should 
be turned into principal, & bear interest. Or, 
that in default of payment, the interest shall be 
advanced from 5 to 6 per cent. Or to pay 6 
per cent., but if the money is paid at the day, 
to pay only 5, & there is no difference in reason 
between the two last covenants.— BROADWAY v. 
MORECRAFT (1729), Mos. 247; 25 E. R. 877. 


Annotation :—Mentd. Bosanquett v. Dashwood (1734), Cas. 
temp. Talb. 38. 


3970. Interest accrued during infancy.]— 
Bill to foreclose an infant. By decree it is sent to 
a master to see what due. Master reports what 
is due for principal, interest & costs. Whether 
upon a subsequent order to carry on interest, the 
former interest during the infancy shall carry 
interest.—BENNET v. Epwarps & SELBY (1700), 
2 Vern. 392; 23 E.R. 852. 

3971. ——— ——— Agreement by infant’s rela- 
tions.]——- CHESTERFIELD (EARL) v. CROMWELL 
(Lapy) (1701), 1 Eq. Cas. Abr. 287; 21 E. R. 
1050, L. C. 
wat babe :—Consd. Cottrell ». Finney (1874), 9 Ch. App. 








3972. —— Necessity for agreement by mort- 
gagor.|—CHESTERFIELD (EARL) v. CROMWELL 
(LADY) (1701), 1 Eq. Cas. Abr. 287; 21 E. BR. 
1050, L. C. 

Aan :—Consd. Cottrell v. Finney (1874), 9 Ch. App. 

v0 ° 


3973. —— After interest accrued.| — 
Proviso, that future interest, if not paid, shall be 
taken as principal, & bear interest, is void. 

To make interest principal, it is requisite that 
interest be first grown due & then an agreement 








3964 i. Validity of covenant for in- ; not by way of penalty, but an agrvo- 8965 ii. ——-.] — Kina vw. KEITH 
creaac.}—QUINLAN ©. GORDON (1861), | ment to pay that rate from the day | (1898), 1 N. B. Eq. Rep. 538.—CAN. 

8064 if. -——.}—ToTTEN v. Watson | 14 Gr. 211.—CAN. KHASNAVIS ¥. GOLAL LAL MUATAFI 
(1870), 17 Gr. 233.—CAN. a. Payment without interest-—Whether | (1903), I. L. R. 31 Cale. 233.—IND. 

3964 ili, ——.}—Wi1Lson v. Camrp- | interest payable on default. }—MCDONELL 3965 iv. .]—The cts. do not lean 


BELL (1893), 15 P. R. 254.—CAN. 


3964 iv. -}—TRuUsT & LOAN Co. 
TN (1896), 23 A. R. 167.— 


8064 v. »-~—SPARLING v. CUN- 
NINGHAM (Y. T.) (1906), 4 W. L. R. 
336.—OAN. 

3964 vi, ——.]—MCKENZIE v. MCLEOD 
(1909), 4N. B. Kq. Rep. 72; 6E.L. R 
172; 6 . L. 








; R. 653; 39 N. B. R. 
$064 vil. ———.}—PORTER & Sons, 
LTD. 0. MACKENZIE (1920), 37 B.C. R. 
287.—CAN. 
3964 viii. -}—Where a mtge. 





deed provided for repayment of the 
debt in four instalments with interest 
at 6 per cent. & in default of payment 
of any instalment on the due date, for 
interest at 12 per cent. from the date 
of the bond :—Held: the stipulation 
being reasonable, pltf. was entitled on 
dofault to recover the higher rate of 
interest from the date of the bond.— 
BaBavAYYA . SUBBARAZU (1888), 
I. L. R. 1l Mad. 294.— IND. 


3064 ix. ———.)}—GaTTy v. MACLAINE, 

p. Whether increase amounts to pen- 
alty.}—Where a mtge. stipulated that 
up to a certain day the interest should 
be 8 per ocent.; & if the principal were 
not then paid, 12 per oent. should be 
thereafter charged :—Held : tho stipu- 
lation for payment of 12 per cont. was 


v. WEsT (1868), 14 Gr. 492.—CAN. 

vr. Rate of interest chargeable.)}— 
PROPLE’S LOAN & DEPOSIT CO. v. 
GRANT (1890), 18 S. C. R. 262.—CAN. 

t. .J—MANITOBA & NORTH WEST 
LOAN Co. v. BARKER (1892), 8 Man. 
L. R. 296.—CAN. 

a. ——.)-—CREDIT FONCIER FRANCO- 
CANADIEN v. SCHULTZ (1893), 9 Man. 
L. R. 70.—CAN. 

‘ .-~-HANFORD v. HOWARD 
(1896), 1 N. B. Eq. Rep. 241.—CAN. 

6. .}—Biees v. FREEHOLD & 
Savinas Co. (1901), 21 C. L. T. 222; 
3818. C. R. 136.—CAN. 

d. --MOKENZIE vz 
(1908), 5 KE. L. R. 172.—CAN. 


®. ——.}—He ANDERSON FURNITURE 
Co. (1908), 39 N. B. R. 139.—CAN. 
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$9651. Whether compound intercat 
allowed. }—Where a mtge. to secure the 
repayment of money with interest at 
10 per cent. provided that should 
default be made in payment of the 
principal money or interest then the 
amount so overdue & unpaid should 
bear interest at the rate of 20 per cent. 
per annum until paid :——Held: the 
proviso was not invalid, or relievable 
against on the ground of forfeiture.— 
DOWNEY v. PARNELL (1882), 2 O. R. 
82.—OAN. 





towards compound interest, they do 
not award it in the absence of stipula- 
tion, but where there is a clear agree- 
ment for its payment, it is in the 
absence of disentitling circumstances 
allowed.—HaRIi tv. Ramg1 (1904), 1. L. R. 
28 Bom. 371.—IND. 

3965 v. -—M‘CaRTHY v. LLAN- 
ee (LORD) (1810), 1 Ball & B. 375. 





3965 vi. ——.]—CLANCARTY (LORD) 
aie de (1810), 1 Ball & B. 420.— 





3972 i. Necessity for agreement 
by wmortgayor.jJ—Interest due on a 
mtge. cannot be added to the principal 
& interest charged upon that interest, 
unless the mtgor. has entered into an 
express agreement to that effect.— 
THOMSON v. O’TOOLE (1888), 21 
N, Ss. R. 1.—CAN. 

$972 ii. ——- -———.]— THOMAS vo. 
GIRVAN (No. 2) (1896), 1 N. B. Eq. 
Rep. 257.—CAN. 

8972 iii. -}—-JACKSON t. 
RICHARDSON (1896), 1 N. B. Eq. Rep. 
325.—CAN. 

3972 iv. .}— RICHARDSON 
eoncnees (1897), 34 N. B. R. 301.— 


{. What amounts to agreement for 
compound intercst.}—WILSON v. CaMP- 
BELL (1879), 8 P. R. 154.—CAN. 

g. ———.-} Where a mtge. provides 
for payment of interest half-yearly & 





——eaeS ne 


Part XVII.—Inrerest on MortGaces. 


concerning it may make it principal (per Cur.).— 
OSSULSTON (LORD) v. YARMOUTH (LORD) (1707), 
2 Salk. 449; 91 E. R. 388, L. C. 

Annotation :—Refd. Rufford v. Bishop (1829), 5 Russ. 346. 


_ 3974. ——  ——. -]— Though compound 
interest cannot be taken under an antecedent 
contract, accounts may be settled, even half-yearly, 
upon that principle.—Ez p. BEVAN (1803), 9 Ves. 
223; 32 E. R. 588, L. C. 

AGG Gotan tee v- Bishop Arie y4 5 Russ. 346. 
v. Fyffe (1841), 8 Cl. & Fin 121.) SS 343 Fereusson 
3975. Agreement confirmed by 

deed.]—-Where the interest due upon a mtve. had 

become in arrear, & in the mtgce.’s account of 
arrears, rests were made from time to time, on 

which interest was calculated, & ultimately a 

general account of all arrears, calculated on the 

footing of those rests, was signed by the mtgor. & 
confirmed by a deed, executed by him three years 
afterwards, for securing repayment of the balance 
to the mtgee. :—Held: these transactions were 
not usurious, & the mtgor. was liable for the 

balance.—BLACKBURN v. Warwick (1836), 2 

ae C. Ex. 92; 6 L. J. Ex. Eq. 17; 160 E. R. 
3976. ———_ -——— Agreement at time of mort- 

gage.|—A. & B., reversioners after a life interest in 

C., mortgaged their property & covenanted that 

interest in arrear should be capitalised & bear 

interest after the same rate, & C. also assigned her 
life interest as part of the security :—Held: the 
covenant was good & valid, & the mtgee. was 

not limited to six years’ interest.--CLARKSON v. 

JIENDERSON (1880), 14 Ch. D. 348; 49 L. J. Ch. 

289; 43 L. T. 29; 28 W. Rt. 907. 

Annotations :—Oonsd. Mainland ». Upjohn (1889), 41 Ch. 1. 
126. Refd. He Middlesbrough Bidg. Soc. (1884), 54 
I. J. Ch. 592. 

8977. —-— Agreement must be express. |--- 
Award not to be impeached for allowing com- 
pound interest ; for it may be allowed in case of a 
contract for it either express or to be inferred from 
the nature of the dealings between the parties ; 
as if it is according to the course of their trade ; 
therefore it is a conclusion of fact, on which the 
judgment of the arbitrators is final: but this 
doctrine as to interest has no relation to mtges. -— 
aN ee v. MATHER (1792), 2 Ves. 15; 30 1s. It. 
uv ° 
Annotations :—Refd. Rufford v. Bishop, Bishop v. Rufford 

(1829), 7 L. J. O. S. Ch. 108, entd. He Plewn & 

Middleton (1845), 6 Q. B. X45; Re Whiteley & Robert's 

Arbitration, (1891] 1 Ch. 558, 


























3978. J}—DANIELL v. SINCLAIR, 
No. 3719, ante. 
3979. —— Writing under hand of 








mortgagor.|—BRowN v. BARKHAM, No. 3944, ante. 

3980. ——— Payment extracted under duress. |--- 
A mtgee., where the mtge. was only 4} per cent. 
compelled the mtgor. to turn the interest into 
principal at 5 per cent. at the end of every six 
months, & at the time the mtge. was paid off, 
insisted on an advance of six months interest, 
over & above the interest which was due. The bill 
was brought for relief against the mtgec., & to set 


289.—-CAN. 





that, ‘‘on default in payment of any 
{ns ent of interest, such interest k 
shall at once become principal & bear 
interest at the rate aforesaid,”’ the 
account in the master’s office should be 
taken with half-yearly rests, the 
interest being compounded half-ycarly. 
—CANADA PERMANENT LOAN & SAv- 
Ings Co. v. HILLIARD (1885), 3 Man. 
L. R. 32.—CAN. 





half-yearly rests, 


bh. ———.}+—IMPERIAL TruUsTS Co. ¢, 
New York Sscurniry & TRUST on 


(1905), 5 O. Ww. R, 213; 10 VO. L. (C. A.) 1.—N. 


: .--Where 
provides only for the 
simple interest, the assent of the mtgor. 
to accounts of interest in arrear, pre- 
pared by the mtgee. & computed with 
does not amount to 
a contract to pay compound interest 
where such assent was given under the 
mistaken bellef that such # charge was 
authorised by the mtge. deed.--Sin- 
CLAIR 0. ad ce (1880), O. 
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aside the grant to deft. of the place of steward to 

@ manor of plitf.’s, as obtained by fraud. Lord 

Hardwick relieved pltf., both in respect to the 

transactions relating to the mtge., & also in regard 

to the grant of the stewardship.—THORNHILL v. 

Evans (1742), 2 Atk. 330; 9 Mod. Rep. 331; 

26 EK. R. 601, L. C. 

Annotations :—Refd. Blackburn v. Warwick (1836), 2 Y. & 
c soe Mentd. Kennedy v. Broun (1863), 13 C. B. 
3981. ——— Proof in bankruptcy of mortgagor.]— 

Re Fang, Ex p. Hope, [1888] W. N. 281, C. A. 

Annotation :-—Mentd. Re London, Windsor & Grvonwich 
Hotwls Co., Quartermaino’s Caso, [1892] 1 Ch. 639. 

3982. What amounts to agreement—Not mere 
signing of account—Admitting interest due.]— 
Brown v. BARKHAM, No. 3944, ante. 

3983. Not mere intimation by mortgagee— 
Of intention to charge.]|—Upon a correspondence 
between mtgec. & mtgor., in which the former 
states his intention, if the interest is not paid, 
to add it to the principal, & to charge same interest 
upon the amount as the mtge. bears, & the latter 
replies that he cannot pay the interest, & that it 
must be added to the claim of the mtgor. :—Held: 
there was nothing amounting to an agreement 
to pay compound interest, & the claim of the mtgee. 
was not allowed.—Tompson v. LEITit (1858), 32 
L. T. O.S. 100; 4 Jur. N.S. 1091. 
ees —~Refd. Re Morris, Mayhow 0. Halton, [1931] 

th. 172. 

3984. Order for payment of principal & interest 
into court—Extension of time—Interest during 
extension on principal only.} —B., on whose estate 
pltf. had a charge for principal & interest, bein 
desirous of paying it instead of having it raised ou 
of the estate, was ordcred to pay it into ct. by a 
given day. He made default, & applied for an 
extension of the time, which was granted :—Held : 
pitf. was not entitled to subsequent interest on 
the aggregate of principal & interest due, but on 
the principal only.~—WILKINSON v. CHARLESWORTH 
(1840), 2 Beav. 4703 48 K. KR. 1263. 
ainnotationa :—Folld. Whitflold ©. Roberta (1861), 7 Jur. 

N.S. 1268; Arden v. Arden (1885), 20 Ch. D. 702. Apprvd. 

Gresham Life Assee, Soc, 7. Crowthor, (1015) 1 Ch. 214. 

Refd. Kiton v. Curtois (1881), 45 L. T. 435. 

evens after master’s report.|-—Sce Scct. 10, 
post. 

Interest after transfer.]|—-See Sect. 11, poat. 

Interest as against puisne incumbrancers.]— 


Sce Sect. 12, post. 





Sect. 6..—OVERPAYMENTS AND UNDER- 
PAYMENTS. 


8985. Interest received at rate lower than re- 
served—Mortgage deed mislaid—Underpayment 
made good to mortgagee.) —Where a mtge. deed 
had been mislaid for many years, & interest had 
been paid & reccived at a Jower rate than that 
reserved by the deed, the payment having been 
made during a portion of the time under a decree 
in an administration suit on an erroneous affidavit 
as to the contents of the missing deed :—Held: 





PART XVII. SECT. 6. 

J]. Intercat reccived at rate htgher than 
reacrocd — After principal due.J—~—A 
mize. having properly borne interest 
at & per cont. during its currency, & 
this having been reguiarly paid, the 
partics went ou after the mtge. fell 
due, the one paying & the other 
recel vi the 8 per cent. for a long 
period, in ignorance that the Iability 
was to pay only 6 per cent. :—Held : 
the money could not be recovered 
back by the mtgor. as money paid 


a mtge. deod 
payment of 


B. & F. 
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Sect. 6.—Overpayments and underpayments. Sects. 
7, 8,9, 10 & 11.) ' 


the case not being one to which Stat. Limitations 
applied, a tenant for life of the interest on the mtge. 
debt, who was, not shown to have agreed to take 
less than the reserved interest, was entitled to 
payment of the difference since she became tenant 
for life. — GREGORY v. PILKINGTON (1856), 8 
De G. M. & G. 616; 26 L. J. Ch.177; 5 W.R. 
57; 44 E. R. 628, L. JJ. 

3986. Interest on amount greater than held 
charged—Overpayment not in reduction of prin- 
cipal.|--Interest was paid on a mtge. of £360 
from 1829 to 1852, but the ct., in 1857, decided, 
that £110 of the £360 was not well charged on the 
property :—Held: in taking the accounts, the 
interest, thus paid for twenty three years on the 
£110, ought not to be treated as payments in 
discharge of the capital of the remaining £250.— 
BLANDY v. KIMBER (No. 2) (1858), 25 Beav. 537 ; 
53 E. R. 742. 


Sisct. 7.—INTEREST BY WAY OF DAMAGES. 

3987. General rule.|—-There is no authority 
... that where a security for money payable at 
a certain date stipulates for the allowance of a 
certain rate of interest up to the day fixed for 
payment interest at the same rate is implied to 

e payable afterwards. On the contrary the 
distinction seems to be well established between 
cascs Where the interest is expressly reserved in 
the instrument, & where it is not. In the latter 
case it is recoverable not as interest according to 
the contract, but as damages for the breach of it 
(LORD CHELMSFORD).—CooK v. FOWLER (1874), 
L.R.7H. L. 27; 43 L. J. Ch. 855, H. L. 
Annotations :-—Consd. He Dixon, Heynes v. Dixon, [1900] 

2Ch. 561. Refd. Wallington v. Cook (1878), 47_L. J. Ch. 

408; Goldstrom v, Tallerman (1886), 18 Q. B.D. 13 Di 

Fordinando v. Simon, Smits, (1920) 3 K. B. 409. 

3988. Rate of interest allowed—5 per cent.]— 
Mtgor. covenanted to pay the principal & interest 
at the rate of 5 per cent. per month on a fixed day, 
& charged a reversionary interest, with payment 
of the principal & interest, ‘ at the rate aforesaid,”’ 
but there was no further covenant for payment of 
interest. In taking accounts in a mtgee.’s action, 
the mtgee. was allowed interest after the fixed 
day at the rate of 5 per cent. per annum only. 
WALLINGTON v. Cook (1878), 47 L. J. Ch. 508. 

3989, ——~ -|—By a mtge. deed reciting 
an agreement for an advance at 10 per cent. the 
mtgor. covenanted for payment of the principal 
sum at the expiration of twelve months, & for the 
payment of interest in the meantime at the rate 
of 10 per cent. per annum, but there was no 
covenant as to payment of interest in the event 
of the principal sum, or any part of it, remaining 
unpaid after the day named for repayment. The 
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money was not repaid on the day, but interest at 
10 per cent. was paid for several years. The mtgor. 
having died, & a decree having been made for 
administration of his estate, the mtgee. proved as 
a creditor for the principal sum & interest :— 
Held: interest was recoverable only as damages, 
& ought to be limited to 5 per cent.—Re RoBERTs, 
GOODCHAP v. ROBERTS (1880), 14 Ch. D. 49; 42 
L. T. 666; 28 W. R. 870, O. A. 

Annotations :—Consd. Re King, Ex p. Furber (1881), 17 


Ch. D. 191; Mellersh v. Brown (1890), 45 Ch. D. 225. 
Refd. Re Frisby, Allison v. Frisby (1889), 43 Ch. D. 106. 


3990. .|—A mtge. of reversionary 
interests in personal estate contained a covenant 
by the mtgor. for payment of the mtge. money 
with interest at 5 per cent. on a specified day ; 
but there was no provision for payment of any 
subsequent interest. No interest was ever paid. 
Fourteen years after the date of the mortgage an 
action was brought for foreclosure & the usual 
decree was made :—Held: redemption could only 
be allowed on payment of interest at 5 per cent. 
for the whole period of fourteen years.—MELLERSH 
v. BROWN (1890), 45 Ch. D. 225; 60 L. J. Ch. 43 ; 
63 L. T. 189; 38 W. R. 732. 
| Pitot :—Apld. Re Stucley, Stucley v. Kekewich, [1906] 


3991 to execute legal mortgage—At 
stated ‘ interest.|.—HKe Kine, Ex p. FURBER, 
No. 497, ante. 

3992. Covenant not to transfer until payment.|— 
MATHURA Das v. RAJA NARINDAR BAHADUR PAL 
(1896), 12 T. I. R. 609, P. C. 








SEcT. 8.—INTEREST ON REDEMPTION. 
Sce Part VII., Sect. 8, sub-sect. 3, B. (a), ante. 


Sect. 9.—INTEREST AFTER JUDGMENT. 


See JUDGMENTS, Vol. XXX., pp. 164, 165, 
Nos. 334-339. 


Sect. 10.—INTEREST AFTER MASTER'S REPORT. 

3993. On what amount payable—Amount found 
due for principal & interest.|BrowN v. BARK- 
HAM, No. 3944, ante. 

3994. .]—Subsequent interest on a 
mtge. to be calculated upon the principal & interest 
reported due.—PERKYNS v. BAYNTON (1784), 1 
Bro. C. C. App. 6743; 28 E. R. 1305, L. C. 
«(nnotation :-—Refd. Whatton v. Cradock (1836), 1 Keen, 267. 

39905. ——- ——— & costs.]— What is due for 

rincipal, interest, & costs on a mtge. shall carry 
interest from the confirmation of the report, & the 
principal shall bear interest from the date to the 








under a mistake, nor could the excoss 
of interest bo applied in reduction of 
the principal in a redemption action.— 
STEWART ¢. FERGUSON (1899), 31 
O. R. 112.—-CAN. 

m, -—-— Right to recover overpay: 
ments.)--Re JONES'S ESTATE, (1914) 1 
1. QR. 188.—IR. 

n. Intercst on amount greater than 
held charged—Overpayment in reduction 
of principal.|}—He CARROLL'S ESTATE, 
{14901} £1. RR. 78.—~—IR. 


PART XVII. SECT. 7. 


3987 i. General rule.) —- Where a 
mtge. contains no covenant to pay 
intorest after tho dato fixed for re- 


demption, the mtgee. after default is 
entitled to recover damages fur non- 
payment of the principal; these 
damages will not be less than tho 
amount of interest at the rate of 5 
per cont. per annum on the mtge. 
debt.—Mcl’HERSON wv. SUMMERVILLE 
(1905),68. R.N.S.W.1; 22N.S. W. 
W.N. 224.—AUS. 


8987 ii. ——-.}—By the terms of a 
mtge. in which the principal was pay- 
able by instalments, interest was 
reserved at the rate of 8 per cent. per 
annum “until payment in full” :— 
Held: these words related to the 
poriod fixed for the payment of priuci- 
pal, & interest was recoverable after 
that time only as damages.—POWELL 


v. PECK (1888), 15 A. R. 138.—CAN. 


3987 iii. -_-—-A mtge. contaiued 
no proviso for payment of interest at 
the rate therein specificd after maturity, 
but merely a covenant to pay same “‘ at 
the day & time & in manner above 
mentioned ’’ :—Held: interest after ma- 
turity was recoverable only as damages 
for detention of the principal, at the 
statutory rate of 6 per cont.—CUN- 
NINGHAM ©. HAMILTON (1897),5 B.C. R. 
539.—CAN. 





PART XVII. SECT. 10. 
89931. On what amount payable— 
Amount found due for principal & 
interest.) —- UNIACKE . BRUNDIGE 


Part XVII.—INTEREST on MorTGAGEs. 


confirmation. JacoB v. SUFFOLK (EARL) (1728 
Mos. 27; 25 EB. R. 250, L. O. ideo 

3996. ——- ——- ——.]—_After the report of 
principal, interest & costs on mtge., & time 
enlarged, with order to compute subsequent 
interest, this subsequent interest shall be com- 
puted on the aggregate reported sum of principal, 
interest, & costs, & not on the principal only ; 
& Ada the Pa in Chancery to be the same. 
——4VOBINSON v. PENNYMAN (1790), 7 Sim. 483, n. ; 
58 E. R. 922. sete 

3997. -—Rule as to the com- 
putation of subsequent interest, where the amount 
of the principal, interest, & costs, due upon a 
mtge., has been found by the master's report.— 
gb v. AUSTIN (1838), 2 Keen, 211; 48 E. R. 

3998. ——- ——- —__.]—EL Ton v. Cunrels, No. 
4016, post. 

3999. On principal only.|.—WuartTron v. 
CRADOCK, No. 3309, ante. 

4000. At what rate payable—Rate in deed re- 
duced where other mortgagee & creditors.] — 
A decree for a sale of an estate in mtge., the master 
reported a stated sum due to the mtgee. for 
principal & interest, & report confirmed ; as the 
mtge. is at 5 per cent. & there is another mtgee. 
& creditors besides, from the time of the master’s 
report being confirmed, it shall carry only 4 per 
cent.— HARRIs 7. Harris (1750), 3 Atk. 722; 26 
E. R. 1214, L. C. 

Annotations :-—Consd. Elton rv. Curteis (1881), 19 Ch. D. 49. 

Refd. Whatton vr. Cradock (1836), 1 Keon, 267. 

4001. From what date payable—From confirma- 
tion of report.;}—JacosB v. SUFFOLK (EAR), No. 
3995, ante. 

4002. 
ante. 

















——.!---Harnis v. HARRIS, No. 4000, 


rie ee 


Sect. 11.—INTEREST AFTER TRANSFER. 

4008. Arrears due at transfer paid by transferee—- 
Whether capitalised.|— Mtgee. assigns over for 
£1,500 the amount of the principal, & interest: shall 
be paid to the assignee on redemption.—- ANON. 
(1660), Freem. Ch. 145; 22 E.R. 1118. 

400 All money really due & 
paid by the assignee to mtgee. to be taken as 
principal against the mtgor. from the time of the 
assignment.—SMITH v. PEMBERTON (16065), 1 
Cas. in Ch. 67; Freem. Ch. 184; 1 Fg. Cas. Abr. 
287; 22 i. R. 698, L. C. 

Annotation :-—Refd. Porter vr. Hubbart (1672), 3 Rep. Ch. 78. 

4005. ---— --—.!— ANON. (1675), 1 Cas. in Ch. 
258; Freem. Ch. 142; 22 E. R. 789. 

4006. -/ —A mtge. made for £450 
payable at the end of five years, with interest at 
5d per cent. in the meantime. About two months 
before the end of the five years, the mtgec. assigned 
over the mtge. for £560, being the principal & 
interest then due. The £560 shall carry interest, 
though the five years were not clapsed ; the mtge. 
being forfeited by the non-payment of the interest. 
—GLADWYN v. HITCHMAN (1690), 2 Vern. 135 ; 
1 Eq. Cas. Abr. 287; 23 E. R. 695. 

4007. Necessity for concurrence by 
mortgagor.]|—A. mortgages to B. for security of 
£500, the interest runs on for seven years unpaid, 
so that the moncy due to the mtgec. 1s then £710 ; 
then the mtgee., upon receipt of this £710 from S. 








ee 

















PART XVII. SECT. 11. 


o. Transfer to privae person--By 
lnan company—Right to same rate of 
intereat.J}—<A loan co., being the holders 


of a mtge. bearing 8 per cent. Interest, 
transferred the same 
individual :—Held : 
entitled to enforce payment of the 
stipulated intcrest, 
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assigns this mtge. to him :—Held: S. shall not 
reckon interest for £710 from the time of the 
assignment, but only for the £500 which was the 
original principal, for if that should be allowed, 
by that means the mtgee. might assign over every 
six months, & by that device have interest upon 
interest.— ANON. (1674), Freem. Ch. 308; 22 
E. R. 1225. 
_ 4008. —— ———.]—-Mtgee., after money is 
incurred for interest, assigns over to one that pays 
him his principal & interest: the question was, 
whether or no this assignee, upon the redemption, 
should have interest for the interest, & this 
difference was taken, that when a mtgee. assigns, 
with the consent of the mtgor., to one that pays 
him the principal & interest, there the interest & 
principal are consolidated by the consent of the 
mtgor., & there, upon redemption, the assignee 
shall have interest for the whole sum that he dis- 
burses; & so it is, if the mtgor. & mtgeec. state 
their account & come to an agreement to continue 
the money longer. But if a mtgee. assign over 
without the consent of the mtgor., there no 
interest shall be allowed to the assignec for what 
he pays for interest ; for if that should be allowed, 
the scriveners of London would make a trade of 
assigning every six months, & so turn their interest 
into principal, & by that means receive interest 
upon interest.—PoORTER ve HORBARD (1677), as 
reported in Freem. Ch. 30; 22 I. R. 1039. 

4009. --—— ~--—- -~--—..]-— MACCLESFIELD (EARL) 
v. Kivron (1683), 1 Vern. 168; 23 K. R. 302. 

4010. —-- —-~ --—-.J—The general rule is, 
where a man makes a security on mtge., & there 
is an arrear of interest thereon, if the incumbrancer 
assigns the same, with the concurrence of the 
mtgor. the interest paid tothe mtgee. by the assignee 
shall be taken as principal, & carry interest 
.. 3 but where it is assigned without the consent 
of the mtgor., the assignee must take it only 
upon the same terms with the assignor (LORD 
HARDWICKE, (.).---ASHENIURST v. JAMES (1746), 
$3 Atk. 270; 26 Ie. BR. 058, I. C. 

4011... — --- -.}- Marriiws ». WALL- 
WYN, No. 3603, aiile. 
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‘ ------ Effect of mortgagor’s 
refusal to pay or join In transfer.|—-Mtge. assigned 
with or without the privity of the mtgor., the 
difference as to interest. 

If a considerable sum be due for interest on a 
mtye., & the mtgeec. assigns over for the considera- 
tion of so much as the principal & interest come 
to, if this assignment be without the privity of the 
mtgour. then the interest shall be carried on only 
upon the principal ; but if the mtgee. had applied 
to the mtgor. before, & demanded his money, & 
required him to join in the assignment, if the 
mtyor. refuses cither to pay or join, the assignee 
shall carry interest both on the principal & 
interest.—ANON. (1719), Bunb. 41; 145 i. R. 588. 

4013. —-- ------ Transfer taken to prevent sale.]} 
—An estate subject to a mtge. was vested in C. 
upon trust to set apart out of the rents a fixed 
yearly sum, out of which he was to pay the interest 
on the mtge. & accumulate the residue as a sinking 
fund to pay off the principal. In June, 1864, the 
interest being in arrear, the mtgees. advertised 
the property for sale. C. thereupon applied to F. 
to pay off the mtgees. & take a transfer, which 
he agreed to do. The mtgees. would not stop 
the sale unless the whole arrear of interest & their 


that at the time of the creation of the 
incumbrance the co. only could legally 
have resorvod such a rate of interest.— 
Rep 7. WHITEHEAD (1864), 10 Gr. 
446.—CAN. 


to vu private 
the assignen was 


notwithstanding 
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costs were paid them, which F. at once did; & 
he subsequently paid them the interest down to 
Sept. 1864. The transfer was not made till Aug. 
1865, & it purported to transfer the principal sum 
with interest only from Sept. 1864. <A con- 
temporaneous deed was executed by which C. 
purported to charge the estate with the payment 
of a principal sum made up of the payments by 
F. in 1864, & the costs & interests thereon. It was 
admitted that this deed was invalid, as being 
beyond the powers of the trustee. <A bill for 
redemption having been filed by the beneficial 
owners :—Held: FE. was entitled to charge in his 
accounts the sums paid by him in 1864 for interest, 
notwithstanding the form of the deeds of 1865, 
& the fact that C. was guilty of a breach of trust 
in allowing the interest to be in arrear.—COTTRELL 
v. FINNEY (1874), 9 Ch. App. 641; 43 L. J. Ch. 
562; 30 L. T. 733, L. JJ. 


SEcT. 12.—INTEREST AS AGAINST PUISNE 
INCUMBRANCERS. 

4014. Whether interest added to principal—Prior 
incumbrancer taking possession—No interest de- 
manded from mortgagor.|—A. mortgages to B., 
& after to C., then B. enters, & after suffers A. 
the mtgor. to receive the profits for several years, 
without requiring interest. This interest shall not 
be charged on the lands to keep out C.—BENTHAM 
v. IIAINCOURT (1691), Prec. Ch. 30 ; 1 Eq. Cas. Abr. 
320, pl. 2; 24 E. R. 16. 

4015. ——— Prior incumbrancer with notice of 
subsequent incumbrancers.]—Prior incumbrancer 
cannot turn interest into principal against a sub- 
sequent incumbrancer, having notice.—DieBy v. 
oa Amb. 612 ; 2 Eden, 200; 27 E.R. 

4016. —-— Redemption by puisne incumbrancer.] 
—When a judgment for foreclosure, obtained by 
a first mtgee. against subsequent mtgees. & the 
mtgor., directs successive redemptions, & fore- 
closures in default of redemption, & a puisne 
mtgce. fails to pay the amount found due from him 
to the prior mtgee. for principal, interest, & costs, 
& is accordingly foreclosed, in taking the account 
against the person next entitled to redeem, subse- 
quent interest ought to be computed on the whole 
sum found due from the person who has failed to 
redeem, 7.e., upon the interest found due from him, 
as well as upon the principal & costs.—ELTON v. 
CURTEIS (1881), 19 Ch. D. 49; 51 L. J. Ch. 60; 
45 L. T. 435; 30 W. R. 316. 


SECT. 13.—INTEREST ON MORTGAGES OF 
SETTLED PROPERTY. 
4017. Neglect to obtain interest from tenant for 
life—Recovery of arrears from remainderman.]— 
Incumbrancer entitled to arrears of interest 
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omitted to obtain interest from the tenant for 
life—Rom v. Poason (1816), 2 Madd. 457; 56 
EB. R. 408. 

4018. Mortgagee husband of tenant in tail— 
Interest during wife’s tenancy—Redemption by 
reversioner after wife’s death.|—(1) Husband of 
tenant in tail takes in a mtge. & is in receipt of the 
rents & profits. Ona bill to redeem by reversioner 
after the wife’s death, no interest allowed to the 
husband during his wife’s life time. 

(2) As to tenant for life keeping down the interest 
of an incumbrance. Real estate rendered by a 
testator primarily liable—-AMESBURY v. BROWN 
(1750), 1 Ves. Sen. 477; 27 HE. R. 1152, L. C. 
Annotations :—As to (2) Refd. Jones v. Morgan (1783), 1 

Bro. C. C. 206. Generally, Refd. Burges v. Mawbey 

(1823), 7m. & R. 167. Mentd. Davies ». Ashford (1845), 

Liability as between tenant for life & re- 
mainderman.|—See SETTLEMENTS. 


Sect. 14.—EFFECT OF TENDER. 

4019. General rule—Interest ceases to run from 
date of tender.|—Mtgee. refusing to receive his 
money on tender after forfeiture, shall lose his 
interest from the tender.—MANNING v. BURGES 
ro) 1 Cas. in Ch. 29; Freem. Ch. 174; 22 E.R. 


Annotations :—Folld. Webb v. Crosse, [1912] 1Ch. 323. Refd. 


Graham v. Seal (1918), 88 L. J. Ch. 31. 








4020. .]— JOHNSON v. Evans, No. 4379, 
post. 

4021. ———- ——-.|—RouRKE v. RosINson, No. 
3457, ante. 


4022. Money must be kept continuously available 
—No profit made.]—A deed in nature of a mtge. 
covenant to reconvey on payment ; the money was 
tendered at the day & place, & refused; decreed 
the money without interest from the time of the 
tender & to reconvey, though pltf. ought to make 
oath that the money was kept, & no profit made of 
it.— LuTToN v. Ropp (1675), 2 Cas. in Ch. 206 ; 22 
BK. R. 913. 

4023. —— .|—As to tender of mtge. money, 
there ought to be reasonable notice of paying it in ; 
& if the tender be insisted on to stop interest, the 
money must be kept dead from that time, because 
the party is to be uncore prist. Six months’ notice 
given to pay in the mtge. money at Lincoln’s Inn 
Hall, though this be not the place mentioned 
in the proviso of the deed, yet where money was 
lent in town, & no objection made to the notice, 
no reason for a personal tender, or to make a man 
carry a great sum to a person in the country.— 
GYLES v. HALL (1726), 2 P. Wms. 378; 24 E. R. 
774, L. C. 

Annotations :-—Apld. Kinnaird v. Trollope (1889), 42 Ch. D. 

Ae Refd. Bank of Now South Wales v. O’Connor (1889), 





an oi 273; Yungmann v. Briesemann (1892), 67 








L. T 

4024. ——.j—-EDMONDSON v. COPLAND, 
No. 4277, post. 

4025. -]— KINNAIRD v. TROLLOPE, No. 4028, 
post. 


~.|—See CONTRACT, Vol. XII., p. 322, Nos. 


against remainderman, though by laches he 2661-2666. 





PART XVII. SECT. 13. 


p. Arrearse.}—A mtge. had been 
oreated by a married woman upon her 
estate; after her death, a suit praying 
& sale of the mtged. premises was 
brought against her husband & her 
ohildren; & the ct., in direct a 
sale of the mtged. property, refused to 
make the estate of the children Hablo 
to arrears of interest for more than 
Aix yoears.—TAYLOR wv. HARGRAVE 


qa. ——.}C 
(1845), 2 Jo. 


VENKATARAYAN 


(1872), 19 Gr. 271.—CAN. 


AULFIELD v. MAGUIRE 
& Lat. 141.— IR. 


PART XVII. SECT. 14. 


4019 i. General rule—Interest ceases 
to run from date of tender. }—CHALIKANI 


IM ©. 
TUNI (1922), I. L. R. 
IND. 


4019 if. ——. }— RAMABHADRA 
THEVAR v. ARIMACHALAM PILLal (1926), 
I. L. R. 49 Mad. 60¥.—IND. 

4022 i. Mo must be kept con- 
tinuously available—No profit made. }— 
In equity a tender by a mtgor. stops 
interest, unless the mtgee. shows that 
the money was afterwards used by the 
mtgor. & a profit made of it.— EK NAPP v. 
Bower (1871), 17 Gr. 695.—CAN. 

r. After commencement of suit for 





ZAMINDAR OF 
46 Mad. 108.— 


Part XVII.—Inrerest on MortcaGEs. 


4026. Necessity for strict tender.|—If strict 
ae rh arn by Daaet ene is not stopped. 
— P v. CHURCH )» 2 Ves. Sen. 371; 28 
E. R. 238, L. ©. 
Annotations :—Apld. Kinnaird v. Troll : - D. 

6 10. Menta. Hoare - ‘Contenein (1 THO} rt. c. e na 

oO; ; 8. 573 § » S : y 

1 Sim. & St. 210; Desaynes v. N oble (1831 a4 Re eae 


495; Beresford v. Brown » Brownl , 
(1875 Lhe ao Be. fae ing Wning v, Beresford 


4027. .|—Interest on mtge. not stopped 
but on proper tender & notice. Not upon pro- 
posals to deduct upon open account on the other 
side, nor costs.—GARFORTH v. BRADLEY (1755), 
2 Ves. Sen. 675; 28 EB. R. 430, L. C. 


satya :—Consd. Kinnaird v. Trollope (1889), 42 Ch. D. 


Mentd. Mitford v. Mitford (1803), 9 Ves. 87: 


Richards v, Richards (1831), 2 B. & Ad. 447: Scarpellini 
». Atcheson (1845), 7 Q. B. 864; Fitzgerald «. Fitzgerald 
(1849), 8 C. B. 692; De Wahl v. Braune (1856), 1 H. & N. 
178; Fleet v. Perrins (1869), L. R. 4 Q. B. 500. 

4028. Summons to stay proceedings.|]— 
Defts. mortgaged leasehold property to pltfs., 
& afterwards sold & assigned the equity of redemp- 
tion therein to B., who further charged the pro- 
perty in favour of pltfs. B. having become 
insolvent, pltfs. brought an action against defts. 
upon the covenants in the original mtge. for the 
principal money & interest thereby secured. 
Defts. then took out a summons asking that. 
upon payment within one month of the principal 
money claimed in the action, with interest: down 
to the date of payment, & costs, all further pro- 
ceedings in the action might be stayed, & that 
pltfis. upon such payment might reconvey the 
mtged. property to defts. Pltfs. refused to recon- 
vey, except upon payment of the moneys payable 
under the further charge, as well as those payable 
under the mtge. <A special case was then stated 
in the action, upon which the question was decided 
against pltfs., the costs being reserved. Accounts 
were then taken in the action as between pltfs. 
& defts., including an account of what was due 
under the mtge, & in taking such accounts the 
Chief Clerk computed & certified interest on the 
principal mnoneys secured by the mtge. down to 
the date of payment. Upon a summons taken 
out by defts. to vary the Chief Clerk’s certificate, 
by disallowing all interest subsequent to the date 
of the summons to stay proceedings :— Held: 
(1) the summons for the stay of proceedings was 
not equivalent to a tender by defts., & interest 
must be paid by them down to the date of the 
payment of the principal; (2) where no actual 
offer of money is made, nor any payment into ct. 
under R. S. C., Ord. 22, rr. 1, 3, the ct. must, 
before allowing a plea of tender, be satisfied of that 
continued readiness to pay which, both at law & 
in equity, is essential to the success of such a plea. 

(3) Upon the further consideration of the 
action :—Held: pltfs. were not entitled to such 

art of the costs of the action as were occasioned 

y their having unsuccessfully disputed defts.’ 
right to redeem.— KINNAIRD v. TROLLOPE (1889), 
42 Ch. D. 610; 58 L. J. Ch. 556; JO L. T. 892 ; 
5 T. L. R. 513. 


Annotations :—<As to (3) Refd. Santley rv. Wilde (1899), 43 
Sol. Jo. 262; Rourke v. Robinson, [1911] 1 Ch. 480. 


4029. ——— Tender insufficient as defence to 
action at law.}]—(1) A tender by a mtgor. to a 
mtgee. of mtge. moneys due need not, in order to 
prevent further interest running, necessarily be 
such a tender as would afford a defence to an action 
at law. 


foreclosure.}—When a mtge. becomes 
forfeited by non-payment vf the 
interest, & a suit for foreclosure is 
brought, the suit can only be ter- 
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minated by payment of the principal, 
interest & costs, & in such a case, 4a 
tender of the interest due & costa of the 
suit is of no avail.—MARITINE WakE- CAN. 
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(2) Where the tender is made conditional on 
the execution of a reconveyance, a reasonable 
time must be allowed to obtain the execution of 
the deed, especially when the conveying parties 
oy net the persons to whom the tender is to be 
made. 

(83) As a general rule, the costs of reconveyance 
fall on the mtgor., & the costs of obtaining a vesting 
order of land where the legal estate is in an 
absconding trustee mtgee. are no exception to the 
general rule.—WEBB v. CROSSE, [1912] 1 Ch. 323 ; 
811L. J. Ch. 259; 105 L. T. 867; 56 Sol. Jo. 177. 
-Annotations :—As to (1) Consd. Grahain v. Soal (1918), 88 

I. J. Ch. 31. u4s to (2) Consd. Graham v. Seal (1918), 

88 L. J. Ch. 31. 

4030. ——— Unequivocal refusal of proposed pay- 
ment.|—CHALIKANI VENKATARAYANIM v. TUNI 
(ZAMINDAR), No. 3789, arte. 

4031. Letter contesting necessity for pay- 
ment.|—CHALIKANI VENKATARAYANIM v. TUNE 
(ZAMINDAR), No. 3789. ante. 

4032. Payment into court.] -- Mtgee. having 
refused to reconvey & deliver up the title deeds, 
though the amount of the mtge. money & interest 
was tendered to him on the day on which the mtge. 
was redeemable, a decree was made against him, 
with costs; & the money having been paid into 
ct., no interest was allowed to him subsequent to 
the tender.— RoBnarts v. JEFFERYS (1830), 8 
L. J. O. S. Ch. 137. 


annotation :—Mentd. Re Taylor, Stiloman & Underwood, 
[ISM1] 1 Ch. 590, 





4033. -.——.J|—-KINNAIRD v. TROLLOPE, No. 1028, 
ante, 
4034. -—--.] —HKpMONDSON v, COPLAND, No. 


1277, ante. 

——.|—See ContTracr, Vol. XIL, p. $22, Nos. 
2667-2672. 

4035. Payment delayed by conduct of mortgagee. | 
—-Where a mtgor. did all that was incumbent on 
him for the purpose of, but} was prevented from 
discharging himself of the mtge. debt by the act 
of the mtgee., by whose conduct he was subse- 
quently driven to file a bill to redeem, the ct. 
declared, that) the interest on the mtge. debt 
stopped on the day on which the mtgor. had 
perfected all that was incumbent on him for so 
discharging himself, & ordered the mtgee. to pay 
him his costs of the suit.---CLirr ov. WADSWORTLL 
(1843), 2 Y. & C. Ch. Cas. 608; 7 Jur. 1008; 63 
E.R. 268. 

4036. -—--.]—-There having been a mtge. created 
by pltf., in respect of which pltf. was indebted, 
the amount due upon the mtge. was paid b pe 
& in an ordinary case he would be entitled to 
the benefit of the ordinary rights arising out of 
that state of circumstance. That conse- 
quence was prevented by the conduct of deft., & 
we are now asked to allow him interest in respect 
of a delay arising from his own wrong. I think 
that the claim urged by [counsel] cannot be 
maintained (KniaHuTr Bruce, 1.J.).—THORNTON 
v. Court (1854), 3 De G. M. & G. 293 3; 22 L. J. Ch. 
361; 20 L. T. O. S. $18; 17 Jur. 161; 43 BE. R. 
151, L. JJ. 

ARE :—Mentd. Walker v. Junos (1866), L. R. 1 P. C. 


4037. Omission to attend to receive money—At 
time & place fixed.|—In a suit to redeem, the 
mtgee. having, by mistake, omitted to attend at 
the time & place fixed by the master for payment 
of the sum computed to be due to him for principal, 
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Sect. 14.— Effect of tender. 
XVIII. Sect. 1.] 


interest & costs,.the ct., upon motion, with notice, 
appointed a new time & place for the payment of 
the money ten days after the date of the order.— 
HUGHES v. WILLIAMS (1853), Kay, App. iv.; 69 
E. R. 318. 

Mortgagee refusing to reconvey.|—Sce Part VII., 
Sect. 8, sub-sect. 3, B. (c), ante. 


Sects. 15 & 16. Part 


SEcT. 15.—EFFECT OF STATUTES OF 
LIMITATION. 


See LIMITATION OF ACTIONS, Vol. XXXII., pp. 
421-424, Nos. 984-1009. 

Acknowledgment by one of two executors & 
hea is ExrecutTons, Vol. XXIII., p. 363, 

o. 430]. 


Sect. 16.—OTHER CASES. 

4038. Bond for mortgage debt & arrears of in- 
terest—Receipt for interest indorsed on mortgage— 
Bankruptcy of obligee—Right to interest notwith- 
standing indorsement.|—Mtgee., upon the trust 


MorTGAGE. 


premises, under a title prior to the devise, having 
a great arrear of interest due upon her mtge., in 
1778 accepted a bond from M. the bkpt., for the 
payment thereof with interest, & at the same time 
indorsed upon the mtge. deed a receipt of the 
interest up to that time. The bond remained 
unpaid at the time of the bkpcy. :—Held: the 
mtgee. was entitled to interest on the mtge. not- 
withstanding the indorsement.—HARDWICK uv. 
MYND (1794), 1 Anst. 109; 145 E. R. 815. 

4039. Arrear of interest on legacy from mort- 
gagee to mortgagor—Right of devisee of equity of 
redemption to set off—Against interest due on 
mortgage.) —Devisee of an equity of redemption 
not entitled to have an arrear of interest upon a 
legacy from the mtgee. to the mtgor. set off against 
the interest due upon the mtge.—PETTAT v. ELLIS 
(1804), 9 Ves. 563; 32 HE. R. 721. 

Annaaion :—Refd. Wallis v. Bastard (1853), 4 Do G. M. & G- 

ol. 


4040. Mortgage debt secured by bond—Interest 
beyond penalty of bond.|]—Interest beyond the 
penalty of a bond upon a mtge. for the same debt ; 
though by a surety.—CLARKE v. ABINGDON (LORD) 
(1810), 17 Ves. 106; 34 E. R. 41. 

Annotations :—Refd. Grant v. Grant (1830), 3 Sim. 340; 
Hughes v. Wynne (1832), 1 My. & K. 20; Mathews v. 
Keble (1867), L. R. 4 Eq. 467; Re Kuropean Central Ky., 
Ex p. Oriental Financial Corpn. (1876), 4 Ch. D. 33. 


Part XVIIl—Costs, Charges, and Expenses. 


SECT. 1.--IN GENERAL. 

See, generally, R. 8S. C., Ord. 65. 

4041. To what mortgagee entitled—General rule 
—All costs & expenses reasonably incurred.]|— 
(1) Mtgee., though entitled to costs in general, 
deprived of costs occasioned by improper conduct ; 
& even compelled to pay costs. 

A mtgee. acting reasonably as such, is to have 
his reasonable expenses (LORD ELDON, C.). 

(2) The first obligation upon deft., standing in 
that relation to pltf., is, a duty upon his part 
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perfectly easy, that his accounts ought to have 
been quite clear. The conclusion upon his answer 
to this bill for an account, that his accounts would 
not be ready for six weeks, is, that he had not done 
his duty (LORD ELDON, C.).—DETILLIN v. GALE 
(1802), 7 Ves. 583; 32 E. R. 234, L. C. 
Annotations :— As to (1) Apld. Harvey v. Tebbutt (1820), 
1 Jac. & W.197; Dryden wv. Frost (1838), 3 My. & Cr. 670. 
Refd. Taylor v. Baker (1818), Dan. 71: Archdeacon v. 
Bowes (1824), M‘'Cle. 149; Roborts v. Williams (1841), 
5 Jur. 1057; National Provincial Bank of England ¢. 
Gaines (1886), 31 Ch._D. 582; Wales ». Carr, [1902] 1 
Ch. 860. Generally, Mentd. Abbey v. Petch (1842), 1 
Y. & C. Ch. Cas. 258. 


t. Computation of interest—Payment 
after default.|—Where a mtge. contains 
a covenant for payment at a future 
date, which haa not arrived, & for pay- 
ment of interest in the meantime, & 
where the mtgor., after default & 
notice pays off principal & interest 
before such futuro date, the mtgeo. is 
entitled to payment of interest only 
up to the dato at which the principal 
money comes Into his hands.—KWwaRT 
v. GENERAL FINANCE, KTC., SOCIETY 
OF AUSTRALASIA (1889), 15 V. L. R. 
625.—AUS. 

ae 2 : v. Mc- 
PAUL (1912), 13 8. BR. N.S. W. 172; 
30 N. S. W. Ww. N. 4.— US. 


a. Payment after viil filed for 
foreclosure.}—-Where a bill is filed to 
foreclose a mtge. payable by instal- 
ments, & deft. moves to dismiss on 
payment of the instalment & interest 
then due, the interest upon the mtge. 
money is only to be computed up to 





the x named for payment in the 
mtge., & not to the time of making the 
application.—STRACHAN wv. MURNEY 
(1858), 6 Gr. 378.—CAN. 

b. Covenant to pay principal 
é& interest in inetalments.}—HALL v. 


0. What amounts to & : ment ree 
r subse- 


intercst— Acceptance of 
quent dishonour.}—CAMERON v. KNaprrp 





(1858), 7 C. P. 502.—CAN. 

d. Date when intcrest ceascs to be 
payable—Mortgagor unable to redeem— 
Losa of title deeds.j}—Where a intgor. is 
unable to redeom at the time fixed for 
redemption, owing to the mtgee. not 
being able to hand over the title deeds, 
intercst stops running in favour of tho 
mtgee., whother the loss of the deeds 
is attributable to negligence on his part 
or not.—PERPETUAL TRUSTRE Co., 
LTD. v. GREGG (1914), 148. R. N.S. W. 
266; 31 N.S. W. W. N. 97.—AUS. 


@. Interest payable hatf-ycarly 
in advance—Bill for sale filed by mort- 
gagee.}—Trust & LOAN Co. v. KIRK 
41880), 8 P. HR. 203.—CAN. 


f. Power of distress for arrears of 
interest—-Kkaxercise of power by mort- 
gagec.}—LA VASSAIRE v. HERON (1880), 
45 U. C. Rk. 7.—CAN. 


eg. Appeal from master—Whcther 
more than siz years’ interest allowed. }— 
Ou an appeal from a report of a master 
who had allowed more than six years’ 
arrears of interest in taking an account 
of what was due on a mtge. containing 
& covenant to pay interest. In a fore- 
closure sult :—J/feld: iuterest when 
due for more than six years should be 
allowed in taking the mtge. account 
instead of allowing it for six yoars only, 
& compelling pitf. to bring another 
action on the covenant to recover the 
alance.—MACDONALD wt. MCDONALD 





(1886), 11 O. It. 187.—CAN. 


hh. Action for instalment of interest 
within jurisdiction—Outstanding instal- 
ments bringing amount outside jurisdic- 
tion.]J—-A mtgee. cannot suc in the 
div. ct. for the amount of an instalment 
of interest. within the jurisdiction of 
that ct., when other instalments of 
interest are due which bring tho whole 
amount beyond the jurisdiction.—Re 
KEAL Estatr LOAN Co. v. GUARD-= 
HOUSE (13893), 29 O. R. 602.—CAN. 


k. Failure of mortgagee to prevent 
mortgagor from  redeeming—Whether 
mortgagee entitled to interest.}-—-WIL- 
LIAMS vt. Box (1913), 24 W. L. R. 93; 
CAN. WwW. R. 244; 12 D. L. R. 90.— 


PART XVIII. SECT. 1. 


4041 i. To what mortgagee entitled—- 
General rule— Ali costs & expenses 
reasonably incurred.}—Where it is 
shown that a mtgee. has, for the bond 
fide purpose of preserving the ety 
premises from destruction or dilapida- 
tion, instituted proceedings at law to 
obtain possession, he will not be 
deprived of his costs in pat a 
as v. Gow (1858), 1 Ch. Ch. 65.— 


4041 ii. ——-— ——— ——_.]—_NIXON vt. 
HUNTER (1870), 17 Gr. 96.—CAN. 
1. —— Costs of ascertaining d& de- 


Part XVIII.—Costs, CuarcEs, aND EXPENSES. 


OES. Se 
3676, ante. ——.]—DRrypen v. Frost, No. 
40 





. —— ——.]—Re Sneyp, £2 : 
FEWINGS, No. 3636, anlo” : o 
.]—-NATIONAI. PROVINCIAL 
BANK OF ee v. hppa No. 4048, post. 

osts of ascertaining & defendin 
rights—Defence unsuccessful. —Dnv DEN v. Frost 
No. 3676, ante. 

4046. Bill to have benefit of former suit— 
Joinder of unnecessary parties.|—Where a mtgec. 
files a bill against the mtgor. & other parties to 
have the benefit of a former suit. & makes persons 
parties to the suit who are unnecessary, & the bill 
18 dismissed against them with costs, he is not 
entitled to charge those costs as between himself 
& the mtgor.—BooTtu v. CRESWICKE (1844), 13 
L. J. Ch. 217; 21. T. 0.8. 493; 8 Jur. 323, LG. ; 
subsequent proceedings, 3 L. T. O. S. 198, Li. C. 

4047. Effect of including costs in security— 
‘* Just allowances.’’|—-A mtge. deed provided that 
it should be a security not only for the principal 
sums advanced, & interest, but also for the costs 
of preparing the deed, & for all costs which might 
be incurred by the mtgee. in selling the property, 
or In any actions or suits relating to it. The mtgor. 
filed a bill to redeem, & a decree was made directing 
an account of what was due to deft. for principal 
& interest under the mtge. decd, & an account of 
sale moneys, rents, & profit reccived by deft. In 
taking the accounts deft. carried in a claim for 
costs incurred in Jegal proceedings relating to the 
property, which the chief clerk refused to entertain, 
& deft. then appealed from the decree :—IMeld: 
(1) the decree was right, for that all costs properly 
incurred in the actions might be claimed under it 
as ‘“‘just allowances’; (2) the costs might be 
claimed under the decree as principal moneys due 
under the deed.— BLACKFORD v. DAVIS (1869), 4 
Ch. App. 304; 20 L. T. 199; 17 W. BR. 387, L. JJ. 
Annotations :-—Gencrally, Refd. Koes ¢. Metropolitan Board 

of Works (1880), 14 Ch. D. $72; Lustone r, histo (18386), 

564 1. T. 730. 

4048. ——— Costs of correspondence-.- Relating to 
security.|—In an action to foreclose a mtge. by 
deposit of title deeds, accompanied by a memo- 
randum by which the mtgor. agreed to execute a 
legal mtge. of his estate & interest at the request 
of the mtyee., the taxing master disallowed the 
following charges in the intgees.’ bill of costs: 
(a) Costs of an action in the Q. B. Div. for recovery 
of the debt. (6) Costs of correspondence with a 
surety who had given a promissory note for part 
of the debt. (ec) Costs of investigating the mtgor.'s 
title. (d) Costs of preparing a legal mtge. which 
the mtgor. refused to execute.  (€) Costs of corre- 
spondence with the mtgor. as to the legal mtge. :-— 
Held: amtgee. is entitled to be allowed in account 
the costs of all proceedings reasonably taken by 
him to enforce his rights under the mtye. contract, 
including proceedings to obtain the mtge. money 
or any part thereof, either from the mtgor., or from 
asurety, or out of the estate, & therefore heads 
(b), (d), & (e) must be allowed. (a) Would 
ordinarily be a proper charge, but in the present 
case it could not be allowed as it was excluded by 
the special terms of the order directing taxation, 
& (c) could not be allowed, as an investigation of 
the title was not necessary for the purpose of 
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reference to the preparation of the legal mtge., 

which would include the expense of such inspection 

of the title deeds as was necessary for preparing 

it.—NATIONAL PROVINCIAL BANK OF ENGLAND 0. 

GAMES (1886), 31 Ch. D. 582; 55 L. J. Ch. 576; 

54 L. T. 696 ; 34 W. R. 600, C. A. 

Annotations :—Distd. Re Wallis, Hx p. Lickorish (1890), 
33 W. R. 482. Apld. Sachs e. Ashby (1903), $8 L. T. 393. 
Refd. Day v. Kelland (1900), 82 L. *. 142; Wales v. Carr 
(1902), 71 L. J. Ch. 483. 

4049. Anticipatory costs.]|—(1) The solr. to 

a mtgee. whose security included costs, charges & 

expenses of or incidental thereto, delivered to the 

mtgor. a bill containing an item of 2 guineas in 
anticipation of future work. This was subse- 
quently increased to 4 guineas, & an explanatory 
bill was delivered to account for the 4 guineas so 
charged. On taxation the taxing master refused 
to allow the second 2 guineas charged in anticipa- 
tion, &, treating the explanatory bill as a bill 
delivered to be taxed, disallowed it :—Held: 
the 4 guineas was properly charged in anticipation, 

& the bill was explanatory only, & not to be taxed. 
(2) Costs of certain attendances at meetings of 

the mtgor.’s creditors, & of advice as to the applica- 

tion of the proceeds of sale of part of the mtge. 
security, were disallowed by the taxing master :— 

Held: in the circumstances such costs were pro- 

perly incurred, & were payable by the mtgor.— 

Re Patce & Cross (1014), 58 Sol. Jo. 693. 





4050. ——- Attendance at meetings of mort- 
gagor’s creditors.|-—/te Paicrn & Cross, No. 4049, 
ante, 

4051. —--— Advice as to application of proceeds 


of sale.|—/te PAICE & Cross, No. 4049, ante. 
4052. Time for claiming costs by mortgagee.|— 

On a motion for a reference under 7 Geo, 2, ¢c. 20, 

the ct. refused to direct the master to take into 

the account, costs incurred at law, no mention of 
proceedings at law being made in the bill; but 
the ct. gave leave to amend the bill in that respect, 

& directed the motion to stand over until the bill 

was amended.—MILLARD v. Magor (1818), 8 

Mada. 4333 50. R. 564. 

4053. ——.J—If a mtgee. of Ieascholds, before 
he files a bill of foreclosure, is under the necossity 
of citing the next of kin of the deceased mtygor., 
before the ecclesiastical ct., in order to compel 
them to take out administration to the deceased 3 
this ct. will not allow him the costs of the citation, 
unless he states his case for them, on his bill.— 
Warp tv. BARTON (1841), 11 Sim, 534; 101. J. Ch. 
163: 5 Jur. 4053 50 1. RR. 980. 

4054. Costs a matter of contract--Not discretion 
of court.)—The right of a trustee to his costs, like 
that of a mtgee., is a matter of contract & is not 
in the discretion of the judge, although he may be 
deprived of them for misconduct.—-TURNER v. 
HANCOCK (1882), 20 Ch. D. 303 3 511. J. Ch. 617; 
46 L. T. 750; 30 W. RR. 480, C. A. 

Annotatime :-—Rel@, Dutton vw. Thompson (1883), 62 
L. J. Ch. 661; Re Woall, Androws v. Weoall (1889), 42 
Ch. DBD. 674; He Beddos, Downes v. Cottam, (1893] 1 
Ch, 547; He Jones, Christmas v. Jonows (1897), 45 W. R. 
5083 dt Ruddock, Newberry v. Mansfield (1910), 102 
L. T. 89; He Kaygland'’s Settlement Trusts, Dohb v. 
England, {1918) 1 Ch. 24; Jn the Hatate of Mant, Wild v. 
Plant, (1926) P. 139. 


4055. For what mortgagee HMable—Costs of mis- 
taken claim In bringing In accounts—Mistake bon& 
fide.}|—W., the owner & occupier of a public-house, 


preparing the legal mtge., but the mtgees. must be _ gave to Li. & cu., brewers, a mtge. to secure 


allowed all expenses properly incurred with 





Sending rights.}—Where joint tenants 
join in mortgaging their joint property, 
the mtgee. is entitled to add to the 
amount of the mtge. debt as against 
all the mtgors., the costs reasonably 


wholly ca 


incurred by him in realising & enforelng 
his security, although such costs were 
by the factious oppost- 
tion of aue only of the mtgors.—UN1IoN 
FINANCE ASSOCN. t. HOWARTH (1903), 4 


| £1,300, & also all sums which should at any time 








S.K.N.S. W. 31; 21 N. 8. W. W.N. 
.—AUS. 


ma | -- FORSYTH 0, McIN- 
TOSH (1860), 9 C. 1’. 492.—CAN., 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1 & 2.] 


be owing to them from W,, “ his exors., adminis- 

trators, or assigns’’ on any account whatsoever. 

W. died giving, by will, all his property to his wife, 

for life, without any directions as to carrying on 

his business. Letters of administration, with the 
will annexed, were granted to the widow. The 
widow carried on the business, & was supplied 
with beer by H. & co. to whom she from time to 
time made payments which discharged the moneys 
due to them from W. at his decease other than 
the £1,300, but a balance of £138 was due from 
her to them at her decease for beer supplied. 

H. & co. sold the property under a power of sale, 

& claimed to retain not only the £1,300 but the 

£138. The question was raised on summons in 

an action for the administration of W.’s estate. 

The chief clerk was prepared to make an order 

without costs against H. & co. to pay into ct. 

the balance of purchase-money in their hands 
without deducting the £188 ; but H. & co. insisted 

on having the case heard by the judge. Kay, J., 

held that they must pay in the balance without 

deducting the £138, & ordered them to pay the 
costs of the adjournment to him as being in the 
nature of an unsuccessful appeal. On appeal :— 

Held: as the widow was assign of the public- 

house, the £138 was covered by the security, & 

H. & co. were entitled to retain it; the adjourn- 

ment to the judge was not in the nature of an 

appeal, it being the right of H. & co. to have the 
point heard by the judge personally, & even if they 
had been wrong on the merits they ought not to 
have been ordered to pay costs, for that a mtgee. 
cannot be deprived of costs merely because he 
claims bond fide something more than the ct. holds 
him entitled to.—He Watts, SMITH v. Watts 

(1882), 22 Ch. D. 5; 52 L. J. Ch. 209; 48 L. T. 

167; 31 W. R. 262, C. A. 

Annotations :—Apld. Bird » Wenn (1886), 33 Ch. D. 215; 
Ledbrook v, Passman (1888), 57_L. J. Ch. 855; Stone v. 
Lickorish, [1891] 2 Ch. 363. Distd. Squire v. Pardoe 
(1891), 66 L. T. 243. Refd. Kinnaird v. Trollope (1889), 
42 Ch. D. 610; Lloyd’s Bank v. Princess Royal Colliery 
Co. (1900), 82 L. T. 559. 

4056. Whether constituting debt—For which 
action maintainable—By mortgagee against mort- 
gagor.|—Re SNEYD, Ez p. FEWINGS, No. 3636, ante. 

Jurisdiction of court to order delivery of bill of 
costs.|—See SOLICITORS. 

Where mortgaged land compulsorily purchased— 
Costs of investment.|] —- See CoMPULSORY PUR- 
CHASE OF LAND, Vol. XI., p. 258, Nos. 1678-1684. 


Srcr. 2.—COSTS OF MORTGAGE TRANSACTIONS. 
SuB-sEcT. 1.—IN GENERAL. 

4057. Completed mortgage—General rule—Mort- 
gagor liable.|—-When a mtge. is completed the 
mtgor. is liable to pay to the mtgee. the expenses 
incident to the mtge. transaction. The mtge. is 
primarily liable to his own solr. for those expenses. 
The mtgor. is liable to pay over to the mtgee. what 
he pays to his own solr., but there is no debt until 
the transaction is completed. Indeed, it has been 
decided that, if the transaction falls through, the 
intending mtgee. cannot recover his expenses from 
the intending mtgor., & to avoid that difficulty 


PART XVIII. SECT. 2, SUB-SECT. 1. 


n. Unnecessary coats.})— A mtge. 
should not create unnecessary expense 
against the mtgor., by executing 
several powers of attorney.—GoonHUE 
v. CARTER (1856), 1 Ch. Ch. 13.—CAN. 


0. Costs of proceedings to obtain sale 
—Charge on land.}—The costs of pro- 
ceedings to obtain a sale of mtged. 
premises are such a charge upon the 
estate as will entitle the mtgee. to 
proceed to a sale of the property in the 
event of non-payment.—THOMPSON vw. 


MORTGAGE. 


it has for many years become the practice of solrs. 

before engaging in a mtge. transaction to obtain 

an undertaking by the intending borrower’s solr. 
to pay the expenses (JESSEL, M.R.).— He COWBURN, 

Ee p. FIRTH (1882), 19 Ch. D. 419; 51 L. J. Ch. 

473; 46 L. T.120; 30 W. R. 529, C. A. 

Annotations :—Consd. Wales v. Carr, {1902} 1 Ch, 860. _ Apld. 
Re Foster, Barnato v. Foster, {1920} 3 K. B. 306. Mentd. 
Re Sharp, Ez p. Sharp (1893), 10 Morr. 114; London & 
Provinces Discount Co. v. Jones, [1914] 1 K. B. 147. 


4058. Mortgage set aside by court.]— 
Wyatt v. Cook, [1868] W. N. 237, L. ©.; affz., 
3L. J. N.C. 75. 


Annotations :-—Consd. Wales v. Carr, {1902] 1 Ch. 860. 
Refd. Re Doody, Fisher v. Doody, Hibbert v. Lloyd, [1893] 


1 Ch. 129 

4059. Primary liability of mortgagee to 
own solicitor.|—Re COoWwBURN, Ea p. Firtu, No. 
4057, ante. 

4060. ———.|—The primary liability is that of the 
mtgee. & while the work is being done no other 
person is chargeable (SCRUTTON, L.J.).—Re Foster, 
BaRNATO v. Foster, [1920] 3 K. B. 306; 89 L. J. 
K. B. 958 ; 36 T. L. R. 721; 64 Sol. Jo. 600, C. A. 

4061. Investigation of mortgagor’s  title.)— 
NATIONAL PROVINCIAL BANK OF ENGLAND ¥, 
GAMES, No. 4048, ante. 

4062. Negotiations—Deposit with memorandum 
—Debt discharged—Subsequent verbal agreement to 
continue deposit as security for further debt.|— 
Where equitable deposit is made, accompanied 
with memorandum, for debt subsequently dis- 
charged, & on fresh debt contracted, it is verbally 
agreed that deposit shall continue as security for 
latter debt, mtgee. is not entitled to the costs out 
of produce of sale.—He KamsEy, Ex p. PIGEON 
(1832), 2 Deac. & Ch.118; 21. J. Bey. 3, Ct. of R. 
es :—N.F. Re Halls, Ex p. Cobham (1839), 3 Deac. 


4063. Surveyor’s fee—Surveyor mortgagee. ] 
—FIELD v. Hopxkins, No. 3684, ante. 

4064. Personal lability of mortgagor.]— 
A mtgee.’s solr.’s costs of negotiating the loan & 
preparing the mtge. deed become, on completion 
of the transaction, simple contract debt at common 
law due to the mtgee. by the mtgor.; & cannot 
be added by the mtgee. to his security as part of 
the costs, charges, & expenses properly incurred 
under or by virtue of his mtge.—WaALES v. CARR, 
[1902] 1 Ch. 860; 71 L. J. Ch. 483; 86L. T. 288; 


50 W. R. 3138. 
Annotation :—Consd. Re Foster, Barnato v. Foster, [1920] 
3K. B. 306. 


4065. Solicitor-mortgagee — Scale.] — Pro- 
perty belonging to D. was in mtge. N., a solr., 
arranged that the mtge. should be paid off, that 
the property should be reconveyed to D. & that 
N. should lend his own money to D. on mtge. of 
the same property; & this was done. N. had 
not a partner with him in his business as a solr. :— 
Held: Mortgagee’s Legal Costs Act, 1895 (c. 25), 
8s. 2, expressly provides for such a case, & entitles 
@ solr. practising alone to charge the scale fee for 
negotiating a loan to his client where the solr. 
himself advances the sum secured by the mtge.— 
Re Norris, [1902] 1 Ch. 741; 71 L. J. Ch. 187; 86 
L. T. 46; 50 W. R. 316; 46 Sol. Jo. 248. 

4066. Costs of preparing deed—Effect of order 
of court that mortgagee shall have his costs.]— 
Where the ct. had ordered in a suit that money 
should be raised by mtge. & the mtge. deed was 

















HOLMAN (1880), 28 Gr. 35.—CAN, 

p. Costs of preparing deed—Liability 
of mortgagee. }-—There is no genera) rule 
that a mtgee. fucurs no liability for the 
payment of the costa of preparing a 
mtge. It is a matter of evidence, de- 
pending on the facta involved in each 
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submitted to counsel on behalf of the mtgee., 
the fees for settling the deed were directed to be 
allowed by the officer in taxing the mtgee.’s costs, 
the mtgee. having been ordered to have his costs, 
charges & expenses.—NICHOLSON v. JEYES (1853), 
as Rep. 34; 22 L. J. Ch. 833; 1 W. R. 278, 


Annotations :—Consd. Wales v. Carr, [1902 
Reld. Re Gray, (1961] 1. Ch, 230.” -(19021 1 Ch. 860. 


4067. Solicitor mo e0.] — GR : 
acca? No. 4292, post. acai per 

068. .|—A client mortgaged property, 
which was at the time subject to = first a dh 
his solrs., who prepared the mtge. deed to them- 
selves. Afterwards the mtgor. made a third 
mtge. to another person. In an action by the 
solrs. against the first & third mtgees. & the mtgor. : 
—Held : they were entitled only to their ordinary 
costs as mtgees., & they had no lien on the mtge. 
deed for the costs of its preparation or other costs 
due to them from the mtgor.—SHEFFIELD v1. 
EDEN (1878), 10 Ch. D. 291; 40 L. T. 283; 27 
W. R. 477, C. A. 

















4069. - Profit costs..—A solr. cannot 
charge his client with profit costs for the prepara- 
tion of a mtge. from the client to himself.—He 
ROBERTS (188), 43 Ch. D. 52; 38 W. R. 225; eub 
nom. Re ROBERTS, Lx p. Evans, 59 L. J. Ch. 25: 
pak Re RoBERtTs, EVANS v. Roserts, 62 
Annotations :—Apld. Field v. Hopkins th. D. 524. 

Apprvd, fie Wallis, Bx p: Lickorlsh G80), 26-0. iD: 

176. Consd. Re Doody, Fisher v. Doody, Hibbert v. 

Lloyd, [1893] 1 Ch. 129. Refd. Kyre v. Wynn-Mackenzie, 

[1894] 1 Ch. 218; Cheese v. Keon, [1908] 1 Ch. 245. 

4070. Solicitor acting for himself 
& co-mortgagee.|—Held: (1) by STERLING, J., & 
Ot. of Appeal, a solr. mtgee. acting as solr. for 
himself & his co-mtgee. cannot charge any profit 
costs against the mtgor. either as to proceeding 
in an action or business done out of ct. But 
(2) by STERLING, J.,in principle there is nothing 
to prevent a partner of the solr. mtgee. from 
receiving remuneration for his trouble & in the 
absence of any agreement that the solr. mtgee. 
is not to share in the profits arising from the trans- 
action in question the proper course is to ascertain 
what the profit costs are & then to allow the other 
partner the same share in them as he is entitled 
to in the general profits of the partnership 
business.—He DuoDyY, FISHER v. Doopy, HIBBERT 
». LLOYD, [1893] 1 Ch. 129; 62 L. J. Ch. 14; 68 
L.7T.128; 41 W.R.49; 9T.L. 1.77; 37 Sol. Jo. 
49; 2 HR. 166, C. A. 

Annolitions :—As to 4” 

Sol. Jo. 481. Apld. 

1 Ch. 218. 

4071. -J}—A solr. mtgec. cannot 
in the absence of express agreement charge the 
mtgor. with any profit costs either for work done 
in respect of the mtged. property as solr. for the 
mtgee. including the preparation of the mtge. to 
himself or, where the mtge. is of a life interest of 
collecting, receiving & distributing the income as 
agent for the mtgor.; but semble: this rule does 
not preclude a partner of the solr. mtgee. from 
receiving remuneration for his trouble.-—EyYRE 
v. WYNN-MACKENZIE, [1894] 1 Ch. 218; 63 
L. J. Ch. 239; 68 L. T. 823; 42 W. R. 220; 8 
R. 53; subsequent proceedings, (1896) 1 Ch. 135, 


Annotation :—Refd. Cheese v. Keen, [1908] 1 Ch. 245. 





eee 





Folld. Wellby o. Still (1893), 37 
Eyre v. Wynn-Mackenzie, (1894) 
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rit —— ——.]—FIELD v. Hopxins, No. 3684, 
ante. 

40738. ——— Partner of mortgagee solicitor.}— 
Re Doopy, FIsHEr v. Doopy, HIBBERT v. LLOYD, 


No. 4070, ante. 

4074. J—WELLBY v. STILL (1893), 37 
Sol. Jo. 481. 

4075. 
No. 4071, ante. 

4076. Refusal of mortgagor to execute.|-— 
NATIONAL PROVINCIAL BANK OF ENGLAND 2, 
GAMES, No. 4048, ante. 

4077. Personal liability of mortgagor.}— 
WALES v. CaRR, No. 4064, ante. 














-}|—EYRE v. WYNN-MACKENZIE, 








a 


SUB-SECT. 2.—ABORTIVE NEGOTIATIONS. 


4078. Liability of mortgagor—To mortgagee.|— 
Re COWBURN, He p. Firtu, No. 4057, arte. 

‘ Agreement to pay all ‘‘ fair & 
reasonable expenses in ascertaining value ’’— 
Default of mortgagee.}—In a negotiation for the 
advance vf a sum of money by way of mtge., 
where the proposed mtgor. undertakes, in writing, 
to pay to mtgee. all‘ fair & reasonable expenses 
in ascertaining the value of the property’; if 
the negotiation goes off, by the default of the 
mtgee., the mtgor. is not bound to pay such 
expenses. —ST. LEGER v. ROBSON (183]), 9 LL J. 
O.S. WK. B. 184. 

4080. —-—- --— Costs of investigating title.|— 
A party proposing to borrow money on security, 
does not. bind himsclf by implication of law, to 
produce a security of any particular degree of 
safety or of any particular title, as in the case of 
a contract of sale where prima facie the vendor is 
to make out a title in fee. On the contrary, the 
transaction of borrowing implies that a security 
of any degree of safety may be made available by 
a term compensating for the increased risk. 

Where a treaty for loan on specified securities 
goes off, the lender not being satisfled with the 
title, there being no contract by the proposed 
borrower to make any other or better title than 
he had, & the lender not. being bound to accept 
the security unless he found it satisfactory, & no 
stipulation to pay costs in the event of the treaty 
going off, the proposed borrower is not liable for 
the costs incidental to the investigation of the 
title. ——-MELBOURNE v. CoTTReLL (1857), 29 L. T. 
O.S. 203; 5 W. RR. 884. 

4081. .|—The ct. sanctioned the 
raising of money by mtye. of an infant’s estate, 
but after expenses had been incurred by the 
intended mtgee. in investigating the title, the 
matter went off without his default. He was 
allowed his costs out of the estate.—CRAGGB v. 
GRAY (1866), 35 Beav. 166; 55 E.R. 858. 

4082. -——--— Refusal of mortgagor to come- 
plete.|—-Where the negotiations for a mtge. are 
broken off owing to the proposed mtgee. being 
dissatisfied with the security upon investigation, 
the proposed mtgor. has no claim eae the pro- 
posed mtgee. for the costs attending the investiga- 
tion, but if the negotiations go off without such 
reason, the proposed mtgee. may recover his costa 
reasonably incurred.—CARTER v. MERRION (18756), 
32 L. T. 663; 39 J. P. 647. 


eaten, 

















case.—Re Hopce & GIBSON, Ez p. 
HOopGE (1883), 2 N. Z. L. KR. 206 (S. C.). 

q. Stamp duty.}—The rule of law 
that the expenses incident to a mtge. 
are payable by the mtgor. applies to | 7 


1.—N.Z. 


the stamyp duty imposed upon mtgos. 
by Finance Act, 1915, notwithstanding 
that the person made primarily liabic 
for the duty by the Act is the mtgee.— 
DEABLE v. GOWER, [1916] N. Z. L. R. 
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4078 ji. Liability of mortygagor—To 
mortgayee.}—BRITISH CULUMBIA PRO- 
VINCIAL LOAN AM#OON. 0. CHARNOCK, 
29 Cc. L. T. 1585.—CAN. 
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4088. .J—NATIONAL PROVINCIAL 
BANK OF ENGLAND v. GAMES, No. 4048, ante. 

4084. —— To solicitors of mortgagee—Under- 
taking to pay expenses—Alleged lien of solicitors on 
title deeds.)|—A. wishing to borrow money on & 
mtge. of land, delivered the title deeds to B. the 
intended mtgee. for examination & said that he 
would pay all expenses. B. handed the deeds 
to his own attorneys to be investigated. The 
negotiation went off, & the attorneys being 
requested by A. to return his deeds, refused to do 
so till he paid their bill of costs. On assumpsit 
brought by A. against the attorneys, to recover 
back the money so paid :—Held: defts. could 
not be considered as having acted for both parties 
in the negotiation, & therefore had not a lien 
against A., as his attorneys: supposing A., liable 
to B. for the costs incurred, B. could not com- 
municate to his own attorneys a lien upon A.’s 
deeds, by handing them to the attorneys for 
investigation: the undertaking of A. to B., if it 
amounted to a promise to pay these costs, did not 
entitle B.’s attorneys to detain the deeds, as it 
established no privity between them & A.: 
A. might have brought trover for the deeds & was 
entitled to recover in this action.—PRATT v. 
VIZARD (1833), 5 B. & Ad. 808; 2 Nev. & M. K. B. 
455; 8L. J. K.B.7; 110 E. R. 989. 
Annotations :—Distd. Wakefiold v. Newbon (1844), 13 

L. J. Q. B. 258. Folld. Hallett ». Chamberlayne (1848), 

O. S. 272. Refd. Webb v. Rhodes (1837), 4 


12 L. T. O. 
Scott, 497; Smith ». Sleap (1844), 12 M. & W. 585; Oates 
v. Hudson (1851), 6 Exch. 


346; Re Foster, Barnato v. 

Foster, [1920] 3 K. B, 306. 

4085. Reasonable costs.|—An 
intended mtygor. agreed to pay the reasonable costs 
of the mtgee.’s solr., if the matter went off :— 
Held: this did not include the expenses of with- 
drawing the money from a banker’s & of remitting 
it to London for payment.—Re BLAKESLEY & 
Beswick (1863), 32 Beav. 379; 8 L. T. 348; 27 
J.P. 436; 9 Jur. N.S. 1265; 11 W. R. 656; 55 
BK. R. 148. 





























4086. |—Re COWBURN, Hu p. 
Firtu, No. 4057, ante. 
4087. Negotiations broken off.|— 








PRATT v. VIZARD, No. 4084, ante. 

. |—A. wishing to borrow 
a sum of money on mtge. of leaschold premises 
applied to B. a solr. who promised to obtain the 
money for him. A. delivered an abstract of his 
title which underwent investigation. The negotia- 
tion went off & B. brought an action against A. 
for his costs & recovered a verdict which was after- 
wards set aside & a non-suit entered.— HALLETT v. 
CHAMBERLAYNE (1848), 12 L. T. O. S. 272. 

4089. ——— Default of mortgagor.]—The 
proposed mtgee.’s solr. has no claim for his charges 
against the proposed mtgor., where the negotia- 
tion for the mtge. goes off through the default of 
the latter : he must look tothe person who retains 
him, Jeaving him to his remedy against the party 
who occasioned the fruitless expense.—WILKIN- 
SON v. GRANT (1856), 18 C. B. 319; 25 L. J.C. P. 
233; 27 L. T. 0.8. 108; 189 B. R. 1392. 

4090. ——— To solicitor of proposed mortgagor— 
Action for money paid by solicitor.|}—KirBy v. 
WILLIAMSON (1852), 19 L. T. O. S. 203. 

4091. Liability of mortgagee—To mortgagor— 
Default by mortgagee—Security inadequate.]— 
CARTER v. MERRION, No. 4082, ante. 
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r. Collection fees.) — Where mtge. 
moncys were made payable at T. but 


whom no 


roceedings were taken :— R 
Hela: the mtgor. could not be called RON (191 
upon to pay the collection fee charged W. W. 


MORTGAGE. 


SUB-SECT. 3.—~DISCHARGE OF MORTGAGE. 


4092. Costs of reconveyance—Vesting order— 
Person to reconvey under disability.|—-The infant 
heir of a mtgee. in fee, having been found by the 
master, to be a trustee of the mtged. estate for the 
exor. of the mtgee., the exor. petitioned that the 
infant might be ordered to convey the estate to 
the mtgor., on payment of the principal & interest 
due on the mtge., & costs:—Held: the costs of 
the proceeding before the master, must be paid 
by the mtgor.—Exz p. OMMANEY (1841), 10 Sim. 
298; 5 Jur. 647; 59 BH. R. 629; sub nom. Re 
OMMANEY, 10 L. J. Ch. 315. 

Annotation :—Retd. Webb v. Crosse, [1912] 1 Ch. 323. 

4093. Person to reconvey not ascer- 
tainable.|—The costs of the petition & order under 
1 Will. 4, c. 60, for the reconveyance of a mtged. 
estate to the mtgor., or his representatives, upon 
payment of the mtge. money, are to be borne by 
the mtgor. or his estate, although such proceedings 
were rendered necessary by the circumstance that 
the mtgee. had devised the legal estate in the mtged. 
premises to three trustees, one of whom could not 
be found.— KING v. SMITH (1848), 6 Hare, 473; 18 
L. J. Ch. 48; 12 L. T. O. S. 145; 12 Jur. 1083; 
67 BE. R. 1251. 

Annotation :—Refd. Webb v. Crosse, [1912] 1 Ch. 323. 


4094. Person to reconvey absconded.| 
—WEBB v. CROSSE, No. 4029, ante. 

4095. Mortgage covering several properties 
—Redemption of one property by one mortgagor— 
Cost of covenant to produce title deed.]|—CAPPER 
v. TERRINGTON, No. 3490, ante. 

4096. Title deed in court in administration 
action—Costs of obtaining deed out of court.|— 
A suit was instituted to administer the estate of 
testator, who had appointed A., B., & C., his 
exors.; & a decree was made therein. After the 
decree A., B., & C., lent money, forming part of the 
estate of their testator, to N. on mtge., N. not 
having any notice at the time of their character of 
exors., or of any suit, or any decree affecting 
the money. After the mtge., the title deeds of 
the mtged. estates were, in pursuance of an order 
made in the suit, deposited in the master’s office. 
N. paid off the mtge. debt:—Held: N. was 
entitled to be paid, by the mtgees., the costs 
attending the getting of the title deeds out of the 
master’s officea—REED v. FREER (1844), 13 
L. J. Ch. 417; sub nom. READE v. FREERE, 3 
L. T. O. S. 320; 8 Jur. 704. 

4097. Costs of removing deeds out of court— 
Administration of mortgagee’s estate.]— Where 
deeds relating to mtged. property, the mtge. being 
absolute at law, come into the custody of a ct. 
of equity, by means & in the course of a reason- 
able & proper administration of the mtgee.’s 
estate, the costs of removing them out of ct., 
upon the mtge. being paid off, must be borne by 
the mtgor.— BURDEN v. OLDAKER (1844), 1 Coll. 
105; 13 L. J. Ch. 240; 2L. T. O.S. 5173; 8 Jur. 
418; 63 E. R. 341. 

Annotation :—Distd. Reed v. Freer (1844), 13 L. J. Ch. 417. 


4098. Costs occasioned by refusal to reconvey— 
By trustee of mortgagee—At direction of mort- 
gagee.|—Trustee of a term in trust for securing to 
a mtgee. in fee, with a power of sale, his mtge. 
money, & subject thereto in trust for the mtgor., 
his heirs, etc., decreed, in a plain case, to pay the 
costs of a suit brought against him to compel 
him to execute a deed for surrendering the term to 




















were paid to the co.’s solr. at E. by by thesolrs. against the co.— CANADIAN 
: NORTHE 


N INVESTMENT Co. v. CAME- 
6), 34 W. L. R. 866; 
W. R. 959.—CAN. 
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&® purchaser from the mtgee.—HAaMPsHIRE »v. 
BRADLEY (1845), 2 Coll. 34 ; 63 E. R. 624. 





SEcT. 3.—COSTS OF FORECLOSURE, SALE 
AND REDEMPTION. 


SUB-SECT. 1.—IN GENERAL. 

See R. S. C., Ord. 65, r. 1. 

4099. General rule—Mortgagee entitled to costs. ]} 
-—GRUBB v. WOODHOUSE ( 1692), Freem. Ch. 187; 
22 E.R.1151. 

4100. -]—A decree for costs necessarily 
follows a decree for payment. of principal & 
interest.—INpDIA Co. ». Exins (1718), 2 Eq. Cas. 
Abr. 238 ; 6 Vin. Abr. 365, pl. 13; 22 EB. R. 202. 

















haa ——— -]—MoorE v. PAINTER, No. 3827, 
ante. 
4102. -]—Where the ct. finds a course 


of misconduct on the part of the mtgee. in the mtge. 
transaction, the mtgee., notwithstanding the 
general rule that the mtgor. is liable to all costs, 
will be directed to pay costs.—DUNSTAN vt. 
PATTERSON (1847), 2 Ph. 341; 16 L. J. Ch. 404; 
9L. T. O. S. 469311 Jur. 595; 41 FE. R. 974, LC. 
Annotation :-—Mentd. Toovan vr. Smith (1882), 47 L. T. 208. 














4103. -|—BARLOW tv. GAINS, MORRIS 
v. Isuip, No. 4284, post. 

4104. —e-] — COTTERELL v. STRATTON, 
No. 4393, post. 

4105, —-— -——.]—-BANnk oF NEW SoutTH WALES 
v. O'CONNOR, No, 3475, ante. 

4106. —-— --——.]— WILLIAMS v. JonrES, No. 
4371, post. 

4107, —__- —_--— Limited to costs incurred by him 


as mortgagee.|——Deft. to a creditors’ suit, being 
made a party as mtgee. with power of sale, & also 
as claiming to be entitled to two other mtges. on 
the estate, which were set aside, sold under his 
power, & received the purchase-money The 
judge then made an order in chambers, directing 
an account of the purchase-money, & of what 
was due to the deft. for principal, interest & costs, 
as mtgee., other than the costs of the suit, & after 
deducting such principal, interest & costs out of 
the moneys in his hands, payment. of the balance 
to pltfs.:—Held: the order was right & deft. 
had no right to retain generally his costs of suit..— 
WICKENDEN v. RAYSON (1856), 25 L. J. Ch. 641; 
271. T.0.8.50; 4W.R. 4438, LC. 

4108. Priorities as to costs—Sale by consent. ]— 
Under a bill by the first mtgee., the second & 
third mtgees. consenting to a sale, the fund 
proving deficient, the costs are paid in the first 
place.—KENEBEL v. SCRAFTON (1807), 13° Ves. 
370; 33 E.R. ge C. his nadenin Catan ince 

: — : pw e. Heslo a are, 
ANT Ford Pac ey “(1856), 21 Beav. 426. Refd. 

Tipping wv. Power (1842;, 1 Hare, 405; Armstrong v. 

SO sey. 14 Beav. 535; Macrae vr. Ellerton (1858), 

6 W. Rf. 851. 
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4108. |—A first mtgee. filed a bill 
against the mtgor. & subsequent mtgees. for a 
foreclosure, but at the hearing he consented to a 
sale, The proceeds being insufficient to pay pltf. 
his principal & interest, the ct. refused to give 
defts. their costs, & directed the whole fund to be 
transferred to pltf.—UPpperTon +. HARRISON 
(1835), 7 Sim. 444 ; 58 EK. R. 908. 

-Innotations :—Refd. Tipping v. Power (1842), 11 L. J. Ch. 
257; Hepworth er. Heslop (1844), 3 Hare, 485; Ford v. 
Chesterfield (1856), 21 Beav. 426 
4110. -|—A decree for sale of an 

encumbered estate, docs not, of itsclf, alter tho 

rights of parties. 

Mtgee. of estates on which the incumbrances 
were humerous & of a complicated nature, filed 
a bill for foreclosure & redemption, &, by consent, 
the estate was sold :—Held : the costs of sale ought 
not to be paid, in the first place, out of the general 
fund, but the moncy arising from the sale of each 
separately encumbered estate, ought to be treated 
in the same manner as the estate itself would have 
been, & the mtgees. ought to be paid their principal, 
interest, & costs, according to their respective 
priorities.—WiLp ¢. LOCKHART, LEK 7. LOCKHART 
(1847), 10 Beay. 320; 161. J. Ch. 519; 50 3B. R. 
G05. 

4111. - —- -----.J—Kquitable mtgee. of part. of 
intestate’s estate, who had not beon made a 
party to the suit, but had consented to the sale 
of the mtged. estate, presented nn petition for 
payment to him out of ct. of the moneys arising 














! from the sale, & served the assignecs with the 


petition. The produce of the sale of the mtged. 
estate was insuflicient to satisfy the principal & 
interest found duc upon the mtge. The assignees 


appeared upon the petition, but were not allowed 


their costs.—- CARR t. HENDERSON (1848), 11 Beav. 
415; 18 1. J. Ch. 30; 12 L. 'T. O. 8. 5620; 50 
KE. KR. 877. 

4112. —--—- ——-.]--Mtgee. of one-thousand 
years’ term filed a bill for foreclosure. At the 
hearing, by arrangement, a decree was made for the 
sale of the fee. It produced a little more than 
sufficient to pay the mtge. Defts. declining an 
inquiry as to the value of the reversion in fee -— 
Held: pltf.’s costs had priority over those of deft.— 
CUTFIELD tv. RIcHAtDs (1858), 26 Beav. 241; 53 
Ke. R. 890. 

4113, ---— ~—.]—-Where, at the instance of 
mtgee. pitf., a decree is made for sale of the mtged. 
property, & a puisne mtgee. concurs in a conveyance 
to a purchaser under the decree, such puisne 
incumbrancer is not entitled to any costs in respect 
of such concurrence unless the prior incum- 
brancer has been paid in full.—-WONHAM v. MACHIN 
(1870), L. RN. 10 bq. 447; 30 1. J. Ch. 789; 28 
L. T.479 ; sub nom. WANUAM v. MACHIN, 18 W. R. 
1098. 

4114. —-~--.]—-Legal mtgees. having filed 
a bill for foreclosure only, amended their bill by 





0 Ae A SRR carey oe, 
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4099 i. Gencral rule—Mortgagee en- 
titled tv costs.}—As a general rule, 4 
mtgee. iy ertitled to his costs in a suit 
for the redemption of his mtge.— 
LIVINGSTONE v. BANK OF NEW BRUNS- 
WICK (1865), 6 All. 252.—CAN. 


9 il. -—— -})—A_ mtgor. 
Pre to redeem is Hiable for the custs 
of suit where a balance is found in 
favour of deft.—LiTrLE v. BRUNKER 
(1880), 28 Gr. 191.—CAN. 


t. Reservation of costs.}—Where a 
mtgee. files a bill to foreclose, & a 
question arises at the hearing whether 
he has not received sufficient to pay 
off the incumbrance before the com- 


J.—VOL. XXXV. 





mencement of the sult, the costs will 
be reserved. — GOODERHAM 7». DE 
GGRASSI (1850), 2 Gr. 135.—CAN. 

a. Costa at law & cquity—Whether 
both allowed.}—Where a mitgee. pro- 
ceeds both at law & In equity, he 
cannot, in the absence of special cir- 
cumstances to justify the proveodings 
elect to take the chancery costs instead 
of those at law, if deft. object.—-WkiR 
vt. TAYLOR (circa 1865), 1 Ch. Ch. 371. 
—CAN. 

b. -+—-A mtge. was vested 
in trustees. One of them sued at law 
on the mtge. as A art attorney. <A 
bill was afterwa filed by another 
solr. to foreclose the mtge. :—Held: 
pitfs. were not entitled to the costs at 








luw in addition to those in equity.—- 
ONTAHIO 1, WINNAKER (1867), 13 Gr, 
44%4.---CAN. 

6. Coata on appeal—Failure on main 
poiit.-—-Where an appeal from the 
report {tn a foreclosure sult failed on 
the main polut, & succeeded only in 
rospect of a redemption the ct. gavo 
resps. the costs of appeal.— BROWNLEE 
Le cua (1867), 13 Gr. 586.— 


d. Costs of redemption suit—By 
second moriyayce.}—A, first mtgeo. {is 
cutitied as against the owner of the 
equity of redemption, to add to his 
debt the necessary costs of a suit to 
redeem brought by a second migee., & 
dismissed with costs for default of 


x 
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stating that they had, with deft.’s consent, con- 
tracted to sell the property, & prayed that the 
purchase might be carried out under the sanction 
of the ct. By a consent decree, the ct. ordered 
the sale to be carried out. The purchase-money 
being sufficient only to pay the principal & 
interest with a small balance over :—Held: pltfs. 
were entitled to their costs of suit so far as the fund 
would go, before defts. were paid any costs.— 
Cook v. Hart (1871), L. R. 12 Eq. 459; 41 
L. J. Ch. 143; 24 L. T. 779; 19 W. R. 947. 

4115. ——— Transfer of mortgage—Payment by 
transferee of interest in arrear through breach of 
trust.|—-COTTRELL v. FINNEY, No. 4018, ante. 

4116. Sale by order of court.|—(1) The 
costs of several mtgees. held to be payable accord- 
ing to their priorities, although the estates were 
by order of the ct. sold, & the purchase-money was 
paid into ct., & formed one general fund. 

(2) A. having two estates, mtged. both to B., 
then one to C., then both again to B. to secure both 
the original & a further advance, then both to D. 
The puisne incumbrancers had notice of the prior 
charges. The estates were not sufficient to pay 
all the mtges., but one of the estates called No. 32 
was sufficient to pay B. in full. The ct. will not, 
as between C. & D., marshal the securities by 
directing B. to take his full payment out of No. 32, 
so as to leave C. the first incumbrancer on the other 
estate, but B.’s debt must be thrown ratably 
on both estates.—BARNES v. RAcSTER (1842), 1 
Y. & C. Ch. Cas. 401; 11 L. J. Ch. 228; 6 Jur. 
595; 62 E.R. 944. 

Annotations :—As to (2 . Wel ”, ; 
oir (2) Apld lesley v. Mornington (1 B59). 


. R. 355; Flint v. Howard, [1893] 2 Ch. 54. 
Bugden v. Bignold (1843). 2 Y. & C. Ch. Cas. 377: Bowker 


Jo \sake 


v. Bull (1850), 1 Sim. N. 8S. 29; Gibson v. Scagrim (1855), 
20 Beav. 614; Wood v. West. (1895), 40 Sol. Jo. 114; 
Baglioni v. Cavalli (1900), 83 L. T, 500. 

4117. Trustees’ costs—Mortgagee claiming 
under cestul que trust.|—Trustees’ costs have 
priority over the claims of a mtgee. claiming under 
their cestui que trust.—RosE v. SHARROCK (1863), 
1 New Rep. 419; 11 W. R. 356. 

4118. ——— Conveyance by mortgagor to 
trustee for sale—Trustee obtaining transfer of some 
incumbrances & legal estate.|—The trustee of a 
mtgor. is not entitled to avail himself of the legal 
estate for the purpose of altering the priorities of 
the mtgees. 

The owner of a farm mortgaged it in succession 
to three persons, the third mtgee. having no 
notice of the second mtge. By a deed made 
between the mtgor. & P., in order, as was recited, 
to stop a forced sale by the mtgees., the equity of 
redemption was conveyed to P. upon trust for 
sale, with power to postpone the sale & raise money, 
by mtge. or otherwise, to pay off the mtgees., & 
the proceeds were to be held by P. upon trust to 
pay his costs & expenses, & after payment of the 
same & the mtges., to pay the residue to the mtgor. 
P., having notice of the second mtge., paid off the 
first & third out of his own money & took 
a transfer of the benefit of them, & he subse- 
quently got in the legal estate. Upon an action 
by the second mtgee. for redemption :—Held: P. 
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acted as a trustee for the mtgor., & he was not 
entitled to tack to the prejudice of the second 
mtgee., but he was entitled to add his costs to his 

j LEDBROOK wv. PassMAN (1888), 57 


security.—. 
L. J. Ch. 855; 59 L. T. 306. 

4119. Costs of issue directed on exceptions to 
master’s report— Mortgagee unsuccessful.] — On 
a bill to redeem, the mtgee. insisted that B., the 
heir-at-law stated in the bill to be dead, was alive. 
By the decree, a reference was made to the master, 
to ascertain whether he was dead. He reported 
he was dead. Exceptions were taken to his report, 
& master directed to review the same. Inreviewed 
report he continued of opnion B. was dead. 
Exceptions were taken to the same, & an issue was 
directed whether B. was dead, etc. The jury 
found he was dead. Exceptions were then ovevr- 
ruled; & held, the mtgee. ought not to pay the 
costs of the issue.—-WILSON v. METCALFE (1818), 
3 Madd. 45; 56 EB. R. 426. 

4120. Apportionment of costs — Mortgage to 
secure debt of partners.]|—- Where deeds were 
deposited, with a written memorandum, to secure 
the debt of two partners, & after the death of 
one, it was verbally agreed that the deposit should 
be extended to secure the separate debt of the 
surviving partner :—Held: the costs should be 
apportioned as to the sums respectively due from 
the joint & separate estate, in the one case as on 
a deposit with a written agreement & in the other 
as on a deposit by parol.—Re TAYLor, Ea p. Forp 
(1843), 3 Mont. D. & De G. 457, Ct. of R. 

4121. Separate mortgages of two estates. |— 
An action was brought by a mtgee. for the fore- 
closure of two mtges. of two distinct estates, 
executed by the same mtgor. to secure two 
different advances. Both mtges. were executed 
since Conveyancing Act, 1881 (c. 41), came into 
operation :—Held: the whole of the costs of the 
action ought to be included in the account relating 
to each estate, & the mtgor. could not redeem 
either estate separately without paying the whole 
of the costs of the action.—CLAPHAM v. ANDREWS 
(1884), 27 Ch. D. 679; 53 L. J. Ch. 702; 511. T. 
86; 33 W. R. 395. 

Annotation :-—Overd. De Caux v. Skipper, Tee ». De Caux 

(1886), 31 Ch. D. 635. 

4122. No consolidation.;—When a 
mtgee. brings an action to foreclose two mtges. of 
two distinct estates, but which mtges. are by force 
of the statute or otherwise not liable to be consoli- 
dated, the costs of the action are not to be charged 
against each estate, but must be apportioned 
ratably between the two estates. Clapham v. 
Andrews, No. 4121, ante, overd.—DE Cavux v. 
SKIPPER, TEE v. DE Caux (1886), 31 Ch. D. 635 ; 
54 L. T. 481; 34 W. R. 402, C. A. 

4123. Redemption suit—Provision for costs of 
pending foreclosure suit.|—AINSWORTH v. ROE 
(1850), 15 L. T. O. S. 451; 14 Jur. 874. 

4124. ——— Costs of specific performance action— 
By mortgagee against defaulting purchaser.|— 
Mtgee. had a power of sale, & of retaining his costs, 
charges & expenses. He sold; but the purchaser 
resisted the completion, on the ground of mis- 
description. Being advised by counsel that the 
objection was untenable, he filed a bill for specific 
performance, which was dismissed with costs. 

















pitf. thorein.— MCKINNON v. ANDER- 
BON (1870), 17 Gr. 636.—CAN. 

_@. Summary application—In ques- 
tions of costs—<Application to mortgage 
suits.}—MOLEAN . CROSS (1871), 3 
Ch. Ch. 432.—OAN. 

n joinder 


{. Costs of argument—O 
of parties.}—-MERCHANTS BANK  v. 


gs. Coats of release—Release unneccs- 
sary.J—HUDSON's Bay Co. v. RUTTAN 
(1884), 1 Man. L. R, 330.—CAN. 


h. Costs subsequent to date of decree— 19 
Jurisdiction of court. }—A judge has no : 
jurisdiction to adda to an order made 
by another judge for redemption of a 
ri be on payment of the debt & costs 
to date of deoree, a further term adding 


subsequent costs & requiring their pay- 

ment as a further condition of redemp- 

tion & charge upon the lands.—LEH- 

MAN ©. WILKINSON (1893), 3 B. C. R. 
—CAN 


k. Rule of court— Allowing one set of 
cosisa— Against inheritance—Ezxception 
to.}—-CANE 0. BROWNRIGG (1840), 2 
I, Eq. R. 413.—IR. 


Part XVIII.—Costs, CHarces, AND EXPENSES. 


Upon a redemption :—Held : he could harg 
the costs of the suit.—Prxrrs ae aan 


15 Beav. 209; 51 BE. R. 517. 


require 


N.S. 278; 13 W. R. 489. 


4126. Order appointing Settled Land Act trustees 
——Made subsequent to mortgage.]—FiELD v. Hop- 


KINS, No. 3684, ante. 


4127. Costs between mortgagor & solicitor’s 
mortgagee— Not relating to mortgage transaction.| 
v. Horpxrins, No. 3684, ante. 


orummtaee 


— 


CEELEY (1852), 


4125. Costs of affidavit of documents— Required 
by mortgagor.]—When a mtge. is to be paid off 
under the order of the ct., if the mtgor. requires 
an affidavit of documents from the mtgee., he 
must pay the costs occasioned by such an affidavit, 
& ought to give some notice of his intention to 
its production.—WEEKs v. 
(1865), 5 New Rep. 426; 12 L. T. 71; 11 Jur. 


41 33. 





1044. 
4134. 
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presenting a petition for 
entitled to the costs of the 
Er p. Smiru (1849), 18 L. J. Bey. 17; 18 Jur. 
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the proceeds.—Re KERSHNER, Ex p. MARTELLI 
(1842), 6 Jur. 352, Ct. of R. 


-|—A mtgee. of a bkpt.’s estate 
iberty to bid is not 
etition.— Re Fm_p, 


—-—— Consent of assignees.]}—The 
rule of practice is, that if the assignees consent, 
costs may be paid out of the estate; if they do 
not, petitioner must pay them (ERSkKINE, C.J.).— 


Re Wain, Bae p. WILLIAMS (1832), 1 Deac. & Ch. 


489; Mont. 514, Ct. of R. 
4135. ——-- —----- -——-.]--On the usual petition 


of an equitable mtgee. for a sale, & leave to bid, 


the costs come out of the estate though the 
assignees do not consent.—Re DRACON, Ax p. 
BERKELEY (1834), 2 Mont. & A. 54, Ct. of R. 


4136. ———- Mortgage by deposit with memo- 


randum-—Substitution of other deeds without 
memorandum.|-—Where there is a deposit of title 
deeds with a written memorandum, & other deeds 
are substituted without a fresh memorandum, the 
equitable mtgee. is not entitled to the costs of the 
sale.-—Re Hani, Ae p. CoRHAM (1830), 3° Deac. 
Gov; 81... Bey. ot, Cb. of R. 

4137. —— Memorandum lost.) -— He 
GREGORY, Ea po. Roparns (1843), 3 Mont. D. & 


SUB-SECT. 2.—PLAINTIFE’s Costs. 

4128. Whether payable out of proceeds of sale.| -- | 
Upon an application for the sale of an equitable 
mtge., the costs of the assignees are to be paid out 
of the proceeds of the estate. 

‘ i a reer ae ey the application was created 
y the defect of petitioner’s title, the expenses of ; a ae 
it, & of all fair inquiries into the validity of the a ieee 5 I cena mt zh oo : th eae Ot wieneee 

curity should be satisfie » proceeds roe i 

security should be satisfied out of the proceeds attending sale.|—-WoNuAM v. MACHIN, No. 4113, 


— ee 


a8 ee ee 





of the sale, unless indeed where the assignees by yay 
Ite. 


an unnecessary & vexatious resistance should call 

for a deviation from that practice (LonD ELDON, 4139. Payment of costs of former unsuccessful 
C.).—Ex p. Garsurr (1814), 2 Rose, 78, L. C. sult-.-As condition precedent to award in second 
--— Assignees opposing on frivolous grounds. |—- unsuccessfully moviny for a recelver, & rendering 
Equitable mtgee. praying « sale of mtged. estate, himself liable to the costs of the motion, died, & 
pays the costs of the petition, & of the assignees his CXOTR., without reviving the suit, fled a new 
appearance to it, not out of the produce of the | bill for foreclosure of tho same extate -—Held : 
mtged. estate, but personally ; but if the assignees defts., not by pe to the new bill insisting upon the 
oppose the petition on frivolous or mistaken mut claiming by their answers the 
grounds, they pay the costs occasioned by such 
opposition.—Ha p. WorNE (1816), 1 Madd. 622 ; 
56 E. R. 229. 

4130. 
Ex p. VAUXHALL BRIDGE Co. (1821), 1 Gl. & J. 101. 
Annotations :~--Distd. Re Gregory, Ez p. Rodgers (1843), 

3 Mont. D. & De G. 297. entd. Brockbank r. Dilworth 

(1829), 8 L. J. O. S. Ch. 15) Re Lashmeer, Ac p. Vallance 

(1837), 3 Mont. & A. 224; Bradley rv. Holdsworth (1838), 

71L. J. Ex. 153; 


former suit, 
benefit. of the objection as if they had pleaded it, 
the ct. would not refuse the decree in the second 
suit, or stay the proceedings therein until the 
former costs should be paid ; the ct., not ay ove 
of the course taken by pltfs., would give them no 
costs of the second sult, unless they submitted 
to pay the costs to which the mtgee. was liable in 
the first suit.—-LoNG vo. Strom (1852), 0 Hare, 
f42; 21. J. Ch. 521; 10 L. T. O. 8. 135; 16 
Jur. 319; 68 EK. It. 627. 

4140. Foreclosure suit stayed--Plaintiff obtain- 








Mortgage of shares.!— /te LEYBURN, 


86. 

4131. —— PlaintifY asking leave to bid.|-— fic 
CLARK, Ex p. Brown (1832), 1 Deac. & Ch. 34, 
Ct. of R. 

41382, --— 





Baxter vo Newman (1845), Cox & Atk. | 
| 


~—.i--The costs of an application 


ing full payment in administrative proceedings. | -— 
A decree was made in a suit for the admintatrath 


of a mtgor.’s estate. 


on 
The mtgee. afterwards filed 


by a legal mtgee. for a sale of his security, & for | a foreclosure bill, but subsequently obtained full 
leave to bid at the sale, will not be allowed out of | payment in the administration suit :—Held: he 


A een Sn wma 


PART XVIII. SECT. 3, SUB-SECT. 2. 
4128 i. Whether puyalile out of pro- 


ceeds af sale.}—GRANUE t. BARBER 
(1864), 2 Ch. Ch. 189.—CAN. 

4128 ii. ——.] — v. DE 

. 6935.— 


; OYCE 
tee (1846), 3 Jo. & Lat 


4128 iii, -———. }—Where an action for 
foreclosure & sale ia instituted by a 
pune mtgee. & is afterwards adopted 

y a prior intgee., the costs of the 
puisne mtgee. are payable out of the 
p of the sale of the mtged. 
promises. although they are {nsufficient 

ay the prior mtge.— HUTCHINSON 
oR UmMINS (1920), 54 I. L. T. 168.— 


l. Coats of reference to master— As to 
incumbrances.}-——Where pltf. in 

suita for foreclosure or salc asks for a 
raference to the master to inquire as 


ees 








to other incumbrances, he takes such 
reference at. the peril of corts, tf there 
are in reality no other incum brances.---- 
HAMILTON v. HOWARD, BURNSIDE Vv. 
LUND (1854), 4 Gr, 581.—-CAN 

m. dAction brought tn wrong courl—- 
Whether costs allowed.}—Where pitf. 
files a billin the C't. of Ch. to foreclose 
4a mtge. for a sum within the juris- 
diction of the county ct.. no costs will 
be allowed him.—CONNELL t. CURRAN 
(1856), 1 Ch. Ch. 11.—CAN. 

n. —~.}—The practice of 
bringing an action for an amount due 
on #& mtge. within the proper com- 

etence of the div. ct. in the High Ct., 
by making a claim for possession of the 
land. is one that must be carefully 
uarded; & except in cases clearly 
ndicating the necessity A Hr geraerca 
in the High Ct., no custe will be given 
to pitf.—VANDEWATERS v. HOKTON 





ee ER ree mEREE Ne h een Emo 





eater eaptineheneie ters: A eer 





(1885), 9 O. Tt. 548.—CAN. 

o, Breach of covenant-~ Third party 
joined—Whether corte ineurred are 
mecessary conarquence-—-Of breach, }-—~— 
VARKER 1. MCDONALD (186)), 11 C. P. 
478,—CAN. 

p. Assignee’s action— On crvenant for 
validity of security.}—STURUEBN iv, 
Birner (1861), 11 C. P, 102.—CAN. 


q. Full coate—Demand not exceeding 
250, }-—-Where a bill is filed to foreclose 
in respect of a demand not ae rE 
£50, pitt. will be entitled to his fu 
costs Tf it appear that there is an in- 
cumbrance beyond that sum.—HyYMan 
v. Roors (1865), 11 Gr. 202.——CAN. 

r. Of proof of losa—Of title deeds. 
MeDoxals ve. HIME (1868), 15 Gr. 72. 

t. Of hearing—On disputed facts. }-— 
Where deft. submitted by answer to be 
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was entitled to stay proceedings in his own suit 
& to have the costs of it.— BROOKSBANK v. HIGGIN- 
BOTTOM, BENT v. BUCKLEY (1862), 31 Beav. 35 ; 
64 E. R. 1050. 

4141. Plaintiff failing to bring proper parties 
before court—Costs of the day.|—Where pltfi. in a 
foreclosure suit brought the cause on for hearing, 
without having all the proper parties before the 
ct., he was ordered to pay the costs of the day.— 
CADDICK v. Cook (1863), 82 Beav. 70; 1 New Rep. 
463; 32 L. J. Ch. 769; 7L. T. 844; 9 Jur. N.S. 
454; 11 W.R. 305; 55 KE. R. 27. 

4142. Costs of abortive attempt to sell—Payable 
out of money paid into court—By second mortgagee 
applying for sale.|—-The money paid into ct. by a 
second mtgee. in order to obtain an order for sale 
under 15 & 16 Vict. c. 86, s. 48, held to be applicable 
to indemnify the first mtgee. for his costs in an 
abortive attempt to sell.—CorsELLiIs v. PATMAN 
Creu L. R. 4 Eq. 156; 161. T. 446; 15 W. R. 


aes What costs included—cCosts not being costs 
of action.|—Where a bill in a foreclosure suit 
alleged that there were costs, charges & expenses 
properly incurred by the mtgee., besides costs in 
an action on the mtgor.’s covenant for interest, & 
the mtgor. by his answer admitted that such was 
the fact :—Held: there must be an inquiry in the 
decree for foreclosyre as to the ‘‘ costs, charges & 
expenses properly incurred,’’ but that such inquiry 
was not of course ; the ct. refused to decide whether 
the costs of the action at law could be allowed until 
a question with respect to them had been raised 
before the taxing master.—MERRIMAN v. BONNER 
ao 10 L. T. 88; 10 Jur. N. S. 534; 12 W. R. 


yee meld. . a ational Provincial Bank v. Games 
(18886), 31 Ch. D. 5 


4144, = |—Mtged. property, the subject 
of a foreclosure action, was purchased by a public 
body under their statutory powers, & the sum 
which had been assessed for compensation was 
paid into ct.:—Held: the mtgee. was only 
entitled to the ordinary inquiry whether anything 
& what was due to him for any & what costs, 
charges, & expenses properly incurred by him in 
respect of his mtge. security, & he was not entitled 
to an express direction for the allowance of his 
extra costs, beyond those allowed on taxation 
between himself & the public body, of the inquiry 
to assess the compensation.—REES v. METRO- 
POLITAN BOARD OF WorkKS (1880), 14 Ch. D. 372 ; 
49 L. J. Ch. 620; 42 L. T. 685; 28 W. R. 614. 

4145. -|—P tf. in a foreclosure action 
is as a general rule entitled to an account of only 
principal & interest due to him on his mtge., & of 
the costs of the action. To entitle him to an 
account of any other costs he must make out a 
special case. 

Where pltf. was the transferee of a mtge., on 
which interest was overdue at the date of the 

















ere of costs, & made , deft. redeems 
statements w f true, would have 
ontitled him pole Held: pltt. 
was justified in going to a hearing to 
prove facts which entitled him to costs 
against deft. ary v. MARTIN (1869), 


16 Gr. 566.—CAN 


Time for puyment.}—DORNYN v. 
Fiarion (1874) 21 T"Gr. 191.—CAN. 


b. J i, defence—-Personal order 
for costs.}—Where in a suit to foreclose, 
deft. improperly resists the claim of 

ea the costa occasioned thereby will 

rdered to be paid to pitf. whether 


redeemed on 


merely.—EDEN 


HUNTINGTON (1877), 
CAN. 


c. What coste allowed—Action for 
foreclosure &: ejectment.}—A bill prayed 
foreclosure & ejectment. 
attacked the mtge. & claimed title in 
defts. At the hearing cefts. submitted 
to foreclosure, but contended that 
ejectment ought not, upon the ame 
of the bill, to be decreed & plitf. di 
not press for it :—Held: pltf. should 
have the costs of a simple foreclosu 
© EDKN (1890), 8 
Man. aa R. 596.—CAN. 


MorRTGAGE. 


transfer, & the mtgor. was a bkpt. :—Held: pltf. 
was entitled to an account of costs generally.— 
BOLINGBROKE v. HINDE (1884), 25 Ch. D. 795; 
53 L. J. Ch. 704; 32 W. R. 427. 


SUB-SECT. 3.—DEFENDANT’S COSTS. 
A. In General. 


4146. Costs of parties claiming under mortgagee 
—Action to redeem.}]—Mtgor. filing a bill to 
redeem, must pay the costs of persons, defts., 
claiming under the mtgee.—-WETHERELL v. COLLINS 


(1818), 3 Madd. 255; 56 EB. R. 502. 

Annotations :—Apld. Bartle v. on (1836), 8 Sim. 238 ; 
Burden v. Oldaker Cee Coll. 105. Distd. Reed v. 
Freer (1844), 13 L. J . 417. Refd. Webb v. Crosse, 
{1912] 1 Ch. 323. 


4147. Costs of assignee of bankrupt sacl: br Seed 
—In a foreclosure suit, to which the provisiona 
assignee of the Insolvent Debtors’ Ct. is made a 
party, as representing the owner of the equity of 
redemption, the costs of the provisional assignee 
will be ordered to be paid by the pltf., who will 
add them, along with his own costs, to the sum due 
on the mtge.—PEAKE v. GIBBON (1831), 2 Russ. & 
M. 354; Taml. 505; 9 L. J. O. S. Ch. 168; 39 
EK. R. 429. 
Annotation :—Overd. Appleby v. Duke (1843), 1 Ph. 272. 
4148. J—Mtgor. having taken the benefit 
of the Insolvent Act, the provisional assignee was 
made deft. to a suit to foreclose. He put in an 
answer claiming no interest in the premises :— 
Held: pltf. ought to pay him his costs & add them 
to his debt.—WooDWaARD v. IADDON (1831), 4 
Sim. 606; 1L. J. Ch. 106; 58 E. R. 227. 


Munntadions :-—Folld. Weaving v. ant Af 1 RS), 6 Sim. 439. 
Overd. Appleby v. Duke (1843), 1 Ph. 2 


4149. ——.|—The provisional audios of an 
insolvent debtor having been made deft. to a suit 
by a mtgee. to foreclose the insolvent & those 
claiming under him :—Held: to be entitled to 
his costs, to be paid by pltf., who was to add them 
to his security.—BOSWELL v. TUCKER (1839), 1 
Beav. 493; 48 H.R. 1081. 

Annotation :-—Overd. Apploby v. Duke (1843), 1 Ph. 272. 

4150. Security deficient.|]-— The official 
assignee & the creditor’s assignees of a bkpt., who 
are necessary parties to a suit for foreclosure in 
respect of their interest in the equity of redemption 
of premises of which the bkpt. was the mtgor., 
& which are an insufficient security for the amount 
of the mtges. thereon, are not entitled to their 
costs of the suit from pltf.—CasH v. BELCHER 
(1842), 1 Hare, 310; 11 L.J. Ch. 196; 6 Jur. 190; 
66 E. R. 1051. 

Annotations :—Consd. Tipping v. Power (1842), 1 Hare, 

405. Refd. Masscy v. Moss (1842), 1 Hare, 319. 

4151. — When the provisional 
assignee under the nsolvent Act is made a deft. 
in that character to a bill of foreclosure, in respect 
of the equity of redemption, he is not entitled to 
his costs from pltf.; although he may have 
received no assets of insolvent wherewith to pay 














t.—BRYSON ¢. 

4147 i. Coats of assignee of bankru 
mortgagor.}—I1n a foreclosure suit, the 
provisional ce having been made 
a deft., in consequence of the insolvency 
of one of the mtgors., was dec 
entitled to his costs against pltf., the 
latter to have them over against the 
fund.—-SPROULE vt. Oats (1839), 2 
I. Eq. R. 323.—IR. 


4147 il. -}—-LAHEY v. 
(1842), 5 I. Eq. R. 108.—IR. 


The answer 
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them.—APpPLEBY v. DUKE (1843), 1 Ph. 272; 13 
7 Jur. 985; 41 


L. J. Ch. 9; 2L. T. 0. S. 73; 
BK. R. 635, L. C.; affg. (1842), 1 Hare, 303. 
Annotations :—Apld. Cash v. Belcher (1842), 
Clarke v, Wilmot (1843), 1 Ph. 276. 
Sturgis (1846), 5 Hare, 93; Ohrly v. Jenkins (1847), 11 


v. Sturgis (1846), 15 L. J. Ch. 201. 
Corpn. v. Woods (1843), 3 Hare, 131. 


4152. 








mtgor., to obtain an order from the comrs. of the 
Insolvent Debtors’ Ct. for a conveyance of the 
equity of redemption; & an offer by the 
provisional assignee to facilitate the procecdings 
in such an application does not entitle him to his 
costs in a suit subsequently instituted against 
him for foreclosure.—GRIGG@ v. STURGIS (1846), 5 
Hare, 93; 6 L. T. O. S. 478; 10 Jur. 183; 67 
EB. R. 841. 

4153. Settlement of mortgage debt—Costs of 
settlement trustees.|—A sum due on mtge. was 
settled on a marriage. The husband, afterwards. 
obtained a decree of foreclosure in a suit in which 
the mtgor. & the trustee of the settlement: were 
defts. The trustee’s costs were ordered to be paid 
by pltf. & added to the mtge. debt.—BARTLE vt. 
WILKIN (1836), 8 Sim. 238; 59 E.R. 95. 

Ann aiOn :—Apld. Smith ¢. Chichester (1842), 2 Dr. & War. 


4154. Costs of assignee of mortgagor pendente 
lite—In ex parte application.|—'The assignee of the 
mtgor.’s interest, pendente lite, may be allowed to 
attend the master under a reference in a foreclosure 
suit, upon payment of the costs of the application, 
& of all costs occasioned by such attendance.— 
WHITEHURST v. BoNEST (1840), 9 L. J. Bx. Hq. 


43. 

4155. Additional costs—Occasioned by plaintiff.) 
—PHILLIPS v. DAVIES, No. 4190, post. 

4156. Costs of assignee of bankrupt mesne incum- 
brancer.|—An official assignee, made deft. to a 
foreclosure suit, as representing the interest of a 
mesne incumbrancer who had become bkpt., held 
not to be entitled to his costs from pltf., although 
he disclaimed absolutely at the hearing.—-- CLARKE 
v. WILMOT (1843), 1 Ph. 2763; 13 L. J. Ch. 10; 
2L.T. 0.8. 145; 41 E.R. 687, L. ©. 

Annotations :— Folld. Staffurth +. Pott (1848), 2 De G. & Sm. 
571. Refd. Gabriel cv. Sturvis (1846), 15 L. J. Ch. 208. 
4157. Infant defendant—Suit in nature of partial 

administration.]—BAcKHOUsE v. WALTON (1851), 

cited in 7 W. RB. 542. 

anes :— Distd. Wake r. Ward (1859), 33 L. T. O. 5, 


4158. Security deficient./—Where mtged. 
property was clearly not worth the money 
advanced upon it, the ct., at the hearing of a 
foreclosure suit, made an immediate decree for 
foreclosure absclute against the infant heir of the 
mtgor., the mtgec. paying the infant’s costs.— 








4155 i. Additional costa—Occasioned ; VESTMENT BLDG. 


1 Hare, 310; 
Distd. Grigg vt. 


Apld. Talbot v. Kemshead (1859), 32 L. T. 0.8. 
60. Refd. Massey v. Moss (1842), 1 Hare, 319; Gabriel 
L. J. = Mentd. Gloucester 


.]—Judgments Act, 1837 (c. 110), 
s. 68, does not make it the duty of a mtgee., as 
against the provisional assignee of an insolvent 
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CROXON v. LEVER (1863), 3 New Rep. 238; 9 


L. T. 597; 10 Jur. N.S. 87; 12 W. R. 237. 
annotation :—Folld. Bonnett v. Harfoot (1871), 24 L. T. 


4159. ——_ ——.]— Where, in a foreclosure 
suit against the infant heiress at law of the mtgor., 
the property was insufficient to satisfy the mtge. 
debt the ct., at the instance of pltf., & upon his 
offering to pay defts. costs, made an immediate 
& absolute foreclosure decree.—BENNETT ¥. 
HARFooT (1871), 24 L. T. 86; 19 W. R. 428. 

_ 4160. - .|—To a bill by a mtgee. for a parti- 
tion, an infant. deft. had not appeared, & the solr. 
to the suitors’ fund was appointed guardian 
ad litem, under Ord. 28 of Oct. 26, 1842. At the 
hearing of the cause, it was directed that pltf. 
should pay the infant’s costa & add them to his 
debt.—RoBINson tv, AsTon (1845), 5 L. T. O. S. 
36; 9 Jur. 224. 

4161. -]}—Where the solr. to the suitors’ 
fund has been appointed to act, & acts as guardian 
for infant defts. in a foreclosure suit, at the request 
of pitf., under Ord. 28, Oct. 1842, the ct.. upon 
making a decree of foreclosure, will direct. pltf. 
to pay the guardian's costs, & to add them to his 
own, even where the security is inadequate.— 
HARRIS v. TIAMLYN (1849), 3 De G. & Sm. 470 3 
ISL. J. Ch. 408; 13 LT. O. 8. 390; 14 Jur. 
553 64 E.R. 506. 

4162. .|—-The costs of the solr. to the suitors’ 
fund, who had been made guardian for infant deft. 
on his non-appearance to the writ of summons, 
must be paid in the first instance by the equitable 
mitgee., & those costs added to the amount of 
his security.— NEWBURGH (KARL) v. MORTON (1850), 
WL. T.O. 8S. 482 35 15 Jur. 166, 

Annotation :-- Refd. Mellor v. Porter (1883), 25 Ch. D, 158. 

4163. ----.. Mortgagee only geet 3 security.]— 
(1) Where a mtgee. only seeks by his bill to realise 
his security against tho heir of his mtgor., the heir 
is not entitled to his costs of the suit, as against 
the mtgee.’s debt & costs. Where, however, a 
vesting order had been made in the suit under 
Trustee Act, 1850 (c. 60), he was entitled to his 
costs of such order. 

(2) Where an equitable mtgee. by deposit 
institutes a suit merely to realise his security, & 
not for the administration of the gencral estate 
of deceased mtgor. ; & asale of the mtged. property 
having been directed, the proceeds of the sale 
prove insufficient to satisfy both; the mtgee, is 
entitled to the payment of his debt, interest & 
costs before the payment of the costs of deft. 
infant heir of the mtgor.—WaADE v. WARD (1859), 
4 Drew. 602; 29 L. J. Ch. 42: 7 W. RR. 542; 62 
EK. Rt. 231; sub nom. WAKE v. WARD, 33 LL. T. O. 8. 
218. 

4164. ———- Costs of vesting order.|~-WabDr v. 
Warp, No. 4163, ante. 

4165. Costs of puisne mortgagee defendant—In- 
sufficiency of produce of sale.|—.A mtge. in fee was 
made to plitf. & a power of sale was given to him ; 














SociETY (1882), & 
V. L. BR. (L.) 254.—AUS. 


Brvinorr (Sask.) (1922), 70 D. L. R. 
514.—CAN. 


by plaintiff.}—A.-G. v. REDMOND & 
poceenty (1836), 2 Jo. Ex. Ir. 254.— 


d. Action to redeem— Allegations of 
fraud.}—Where a mtgor. secking to 
redeem land alleged to have been solid 
by the mtgee., proved that the alleged 
gale was, on technical points, invalid, 
but his bill contained charges of fraud 
& collusion against the mtgee. & the 

urchasers which were not proved :— 
Freld : though entitled to a redemption 
decree, ho should pay the costs of both 
the mtgee. & the purchaser. Ross v. 
VICTORIAN PERMANENT PROPERTY IN- 


e. Compromise of auit. --ROBERTHON 
v. BEAMISH (1869), 16 Gr. 676.—CAN. 

f. Default of assignees of cquily of 
redemption. }—CAMPHELL vt. HOBINHON 
(1880), 27 Gr. 634.—CAN. 

. Of dispute as to rate of interest. 
Antares: will not be deprived of bis 
costa in a redemption suit mado 
necessary by a dispute as to the rate 
of interest to which he was entitled.— 
THOMAS v. GIKVAN (No. 1) (1896), 1 
N. B. Eq. Rep. 314.—CAN. 

h. Unnecessary party joining of own 
accord.}--CocksutTr Frlow Co. 9. 


k. Feracnal liability of nwrtgagor.}— 
It is contrary to the scheme of the 
Transfer of Property Act to make the 
mtgor. personally Mable for costa in any 
case before the ssalo proceeds have 
proved insufficient to satisfy the mtge. 
claim.—KAaMALAMMA  ¥. AMANDUR 
NARASIMHA oe gee (1907), I. L. R. 30 


Mad. 464.—IN 

LL .}—Costa incurred in proceed- 
ings in execution of the fina] decree in 
a mtge. suit are not chargeable againat 
the mtged. property, but are pestle 





| by the judgment debtor perso 
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the mtgor. subsequently incumbered his property. 
The first mtgee. filed this bill against the mtgor. 
& all the subsequent claimants, for a sale under the 
power, when the property produced less than the 
amount of the first mtge. :—-Held : the subsequent 
incumbrancers were nevertheless entitled to their 
costs out of the produce.—ALSTON v. PARKER 
(1835), 5 L. J. Ch. 3. 

4166. —— -]—On a suit brought by a first 
mtgee. with power of sale, for the sale of the mtged. 
premises, in this ct.:—Held:;: the subsequent 
mtgees. were entitled to their costs, although a 
sale had been ordered with their consent, & the 
produce of the sale had not been sufficient to 
satisfy the first mtgee.—COOKE v. BROWN (1840), 
aan & C. Ex. 227; 91. J. Ex. Eg. 41; 160 E. R. 

4167. ——— Effect of motion by puisne mortgagee 
—How costs paid.J]—In a suit for foreclosure & 
redemption by one of several successive mtgees., 
upon motion by a subsequent incumbrancer, the 
bill was ordered to be dismissed with costs against 
all other defts., without prejudice to any other 
suit, upon payment by deft. moving of a certain 
sum of money into ct. on or before a certain day, 
such money to be invested & accumulated. Pitt. 
to pay the taxed costs of all the other defts., & to 
have them over from deft. moving, who was 
ordered to pay to pltf. & other defts. their costs of 
this application ; & deft. moving, by his counsel, 
undertaking to indemnify pltf. against any pro- 
ceedings which might be taken in the meantime by 
any party for redeeming pltf.’s securities, a 
reference was directed, to ascertain what was due 
to pltf. for principal & interest; & the taxing 
master was ordered to tax his costs & those of the 
mtgees. other than deft. moving, who, as well as 
pltf., were to have liberty to apply.—JONES v. 
TINNEY (1845), Kay, App. xlv; 69 E. R. 336. 
Anuiation :—Refd. Paynter v. Carew (1854), Kay, App. 

4168. Costs of executors & devisees of mortgagor 
—-Mortgagee proving in administration action— 
Security deficient..—A mtgee. of frecholds with 
oower of sale, &, by deposit of deeds, of lease- 
10old pee having failed after repeated trials 
to sell under his power, filed his bill for fore- 
closure, or for a sale of the mtged. property, 
against the exors. & devisees in trust of the mtged. 
premises under the will of the mtgor. Pltf. also 
went in & proved his debt in another suit, which 
had been instituted for the general administration 
of the mtgor.’s estate. The fund, realised under 
a decree for sale made in the suit, was insufficient 
to pay the mtge. debt:—Held: nevertheless, 
defts. were entitled to their costs out of the fund. 
—MACRAE v. ELLERTON (1858), 27 L. J. Ch. 7773 
he T. O.S,. 101; 4 Jur. N. S. 067; 6 W. R. 

YJis 
Annotations :—Distd. Cutfield v. Richards (1858), 26 Beav. 
241; Cook v. Hart (1871), L. R. 12 Kq. 459. 


4169. Defendant having agreed to assign mort- 
gage—-Transfer not executed.]——A first mtgec. 
having notice that A., a second mtgee. had agreed, 
for valuable consideration, to transfer his mtge. to 
B., but had not executed a transfer, made A. a 
deft. to a foreclosure suit. Before appearing, & 


HET Ram v. Rasa Dutt PRASAD (1926), 
I. L. R. 48 All, 682.—IND. 





Costs of a re 


n. Plaintiff paid before bill filed. }— 
demption suit instituted 
by a puisne incumbrancer against a 


MORTGAGE. 


again immediately after appearing, A. told _pltf. 
that he had no interest in the property, & offered 
to disclaim, & being served with interrogatories, 
he put in an answer & disclaimer. Afterwards 
he executed a transfer of his mtge. to B., & pitf. 
then offered to dismiss the bill against him without 
costs :—Held: A., until he executed the transfer, 
was a necessary party, & he was not entitled to 
ae costs.—- ROBERTS v. HuGuHeEs (1868), L. R. 6 
Sq. 20. 


B. Defendant having No Interest, claiming No 
Interest. 

4170. General rule—Defendant entitled to costs.] 
—In a foreclosure suit against an insolvent mtgor. 
& the provisional assignee of the Insolvent Ct. 
who claims no interest, pltf. must pay the costs of 
the assignee & add them to his debt.—WEAVING 
v. CouNT (1834), 6 Sim. 489; 3 L. J. Ch. 148; 58 

. 659. 
Annotation :—Refd. Appleby v. Duke (1843), 1 Ph. 272. 

4171. -]— Where in a foreclosure suit 
a deft. by his answer properly disclaims all interest 
in the mtged. property, the ct. will give him his 
costs, to be paid by pltf., & by him added to his 
mtge. debt.—SILcockK v. ROYNON (1843),2 Y. & C. 
Ch. Cas. 376; 7 Jur. 548; 63 EB. R. 166. 

4172. .|—Mtgor. devised the mtged. 
estate to a person who did not accept the devise, & 
did not take or claim any bencfit under the will. 
A bill of foreclosure was filed against him, without 
any allegation that he had been asked to accept 
the devise. He put in a disclaimer & the cause 
was brought to a hearing :—Held: he was entitled 
to his costs, to be paid by pltf.—HIGGINs v. 
FRANKIS (1850), 20 L. J. Ch. 16; 16 L. T. O. S 


358; 15 Jur. 277. 

4173. .|—A.’s solr. agreed with B. 
that £1,000 of A.’s money should be advanced to 
B. on a second mtge. of property already in mtge. 
for £1,000. A mtge., dated Feb. 16, 1842, was 
prepared accordingly, & executed by B., no money 
passing. As soon as A. heard of the transaction 
he repudiated it, but agreed to advance £2,000 
on a transfer of the first mtge. & a further charge. 
This was carried out by a deed of transfer & further 
charge, dated Feb. 28, 1842. The deed of Feb. 16 
was not cancelled, but remained in the possession 
of A.’ssolr. In 1844 the solr. advised C. to advance 
£1,000 on a transfer of the security of Feb. 16, 
1842. C. paid the money to the solr., who handed 
over to C. the deed, with a memorandum, which 
he had fraudulently induced A. to sign, under- 
taking to transfer the mtge. The solr. employed 
the money for his own purposes. In 1848 the 
solr., by fraud, induced A. to execute to C. a deed 
of transfer of the mtge. of Feb. 16, 1842, & to sign 
a receipt for the £1,000. This deed contained 
words sufficient to pass the legal estate, which A. 
had in him by virtue of the deed of Feb. 28, 1842: 
—Held: (1) A. must pay all the costs of the suit 
instituted by C. to obtain her rights, except the 
costs of the mtgor. & those of a deft. who ought 
not to have been made a party ; (2) the mtgor. was 
to blame in not having taken care, that the deed 
of Feb. 16, 1842, was cancelled, & he therefore 
must bear his own costs. 

Deft., who had been a mtgee. of the equity of 
redemption of the property, disclaimed by his 


balance being against him; & his oon- 
duct being against conscience.—SNaGee 























P m. Racer of arties. }—In . ae mntgec. ae on, ates to are 
emption suit, pitf. as a general rule | mtgee. u e filing o answer, 
must pay the oosts of all necessary ainst fim afterwards; he ha o. Untenable defence.) — GUARDIAN 


arties.—-WYNNE v. BRaDY (1843), 5 
a? ig. R. 230.—J RB. 


ag 
been, before answer, overp: 
due to him at the filing of the bill; the 


. v. AVONMORE (LORD) 


aid the sum | ASSURANCE Co 
(1873), 7 I. BR. Eg. 496.— IR. 
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answer, stating that his mtge. had been satisfied 

before the bill was filed, &, if any application had 

been made to him before making him a party, he 
would then have disclaimed :—Held: he was 
entitled to his costs.—H1oRNs v. Hottom, Fort- 

NUM v. HoLtTom (1852), 16 Beav. 259; 20 L. T. 

O. 8.188; 16 Jur. 1077; 51 E. R. 778. 

4174, -|—If a disclaiming deft. shows 
that he never had & never claimed any interest, 
or, having an interest, that he had disclaimed or 
offered to disclaim before the institution of the 
suit, he is entitled to his costs. But if, having an 
interest, he neither disclaims nor offers to disclaim 
till he puts in his disclaimer, he is not entitled. 
These rules prevail, though pltf. never applied to 
deft. to disclaim prior to the institution of the suit. 
In a foreclosure suit by second mtgee., a subsequent 
judgment creditor, by his answer, disclaimed all 
interest, & stated that he had never been applied 
to by pitf. to disclaim, previously to the filing of 
the bill 3 but he did not add, that if he had been 
so applied to he would have disclaimed, or that 
he had never claimed an interest :—Held : he was 
not entitled to his costs from pltf.—Forn v. 

THESTERFIELD (KARL) (1853), 16 Beav. 516; 22 

L. J. Ch. 6380; 20 L. T. O. S. 288; 1 W.R. 217; 

Sl E. R. 878; subsequent proceedings (1856), 21 

Beav. 426. 

Annotations :—Apld. Bellamy v. Brickenden_ (1858), 4 
K. & J. 670; Clarko v. Toleman (1872), 42 L. J. Ch. 23. 
4175. Application of rule—Defendant having had 

interest — Assigning before action.|—-A supple- 

mental bill being filed against the assignees of 
deft. to the original suit, who had become bkpt., 
they put in their answer, stating that they had 
re-agssigned their interest to bkpt., & disclaiming 
all interest. Pitf. then made bkpt., who had got 
his certificate, a deft., & he put in his answer 
admitting the re-assignment, & claiming the 
interest which had vested in the assignees. Piltf. 
filed replications to both answers, but no evidence 
was gone into:—Held: on the hearing of the 
supplemental suit the assignees were entitled to 
have the bill dismissed as against them, with 
costs, notwithstanding there was no evidence of 
the re-assignment to bkpt.-—GLOVER v. ROoGEks 

(1847),17L. J. Ch.2; 10 L. T. O.S. 302; 11 Jur. 

1000. 

4176. ~~. —-—.]—-In a suit instituted for 
redemption of prior & foreclosure of subsequent. 
incumbrances, creditors by judgment & by deposit 
of title deeds, who had parted with their interest 
in the securities before they were made parties 
to the suit put in their respective answers dis- 
claiming all interest in the estates mortgaged :— 
Held: they were entitled not only to the general 
costs of the suit, but also to the costs of the 
evidence which one of them had gone into to 
support the statements in his answer, which had 
been replied to.—Hurst v. Hunst (1852), 16 
Beav. 372; 22 L. J. Ch. 538, 546; 1 W. R. 105; 


51 EB. R. 822. 
Annotation :-—Reid. Re Bedingfeld & Herring’s Contract, 

[1893] 2 Ch. 332. 

4177. i—(1) In a foreclosure 
suit by mtgees., judgment creditors, who had not 
issued execution, were made defts. :—Held : ast 
were unnecessary parties & having disclaimed al! 




















PART XVIII. seer 3, SUB-SECT. 3.— | 
4175 i. Application of rule—Defend- 
ng had  interest—Aasigning 


ant havi 
before action.J—-When a mtgee. sells 
or otherwise disposes of his mtgc. 


security, being aware that the mtgor. 
has parted wit. 





4175 fi. 

h his interest, he is 
bound to communicate that informa- 
tion to his assignee otherwise, in the 


event of such assignee filing a bill to 
foreclose against the mtgor., who dis- 
claims any interest in the property, 
the mtgee. will be bound to pay the 
costs of the mtgor.—MASssON v. KOBLIN 
(1845), 2 U. 8. 41.—CAN 





was made deft. in a 
appeared thereto & answered, dis 
claiming any interest in the property. 
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interest upon being served with a copy of the bill, 
they were dismissed with costs. 

(2) Other judgment creditors were made defts., 
who, after issuing execution, had assigned away 
all their interest before bill filed & disclaimed by 
their answer :—Held: they were entitled to their 
costs.—Cork (EARL) v. RUSSELL (1871), L. R. 
13 Eq. 210; 41 L. J. Ch. 226; 26 L. T. 280; 
20 W. R. 164. 

Annotation :—.18 to (1) Refd. Hatton v. Haywood (1874), 

43 L. J. Ch. 372. 

4178. ——— Trustee never having acted-——Costs 
additional to general costs of suit.|—A trustee put 
in a disclaimer to a bill of foreclosure, & set out a 
correspondence to show that he had always 
refused to act:—Held: he was entitled to the 
whole costs, for pltf. might have shown by the 
bill that a simple disclaimer was _ sufficient.— 
BENBOW ?. DAVIES (1848), 11 Beav, 369; 50 KE. BR. 
85¥. 

4179. ——— Judgment creditor not having issued 
execution—Disclaiming immedlately after service.} 
—Cork (EARL) v. RUSSELL, No. 4177, ante. 

4180. —-— Second mortgage paid off.}|——Fore- 
closure bill against mtgor. & second mtgee. After 
bill fled the second mtgee. stated that he had been 
paid off & offered to disclaim at pie cost. This 
was refused, & the second mtgee. fled a disclaimer : 
-~Held: he was entitled to his costs.—DAY v. 
GUDGEN (1876), 2 Ch. D. 209; 45 L. J. Ch. 263 ; 
24 W. RB. 425. 

Annotation :-—Distd. Lewin v. Jones (1884), 53 L. J. Ch. 1011. 

4181. Proper form of disclaimer —Allegation that 
defendant ‘‘has not & never had ’’ Interest.) 
Srrcock v. Roynon (1843), 2 Y. & C. Oh. Cas. 
376; 7 Jur. 548; O38 BK. OR. 166. 

4182. —-.— —----.|---The proper form of a dis- 
claimer, to entitle deft. to costs against pltf., is a 
disclaimer of all right & interest, legal & equitable, 
& that deft. does not & never did claim. There- 
fore, where, in a foreclosure suit, deft. states in 
her answer simply that she ‘' disclaims” all 
right & interest, & pltf. afterwards discovers that 
such deft. has, in fact, no interest, & amends his 
bill so as to show that fact :—Held: deft. was not 
entitled, on the bill being dismissed as against 
her, to have it dismissed with costs.—VALE v. 
MenipetTn (1854), 18 Jur. O02. 

4183. ——_ ———-.|— KIpUWwAY vu. KYNNERSLEY, 
No. 4194, post. 

4184. Time for disclaimer -—~Whether after action 
brought.|-—In suits for redemption to ontitle a 
deft., who has never claimed an interest, to his 
costa, he is not buund to show that he has dis- 
claimed, or given notice to that effect, before he 
was made a deft. to the suit. 

A devisee of mtge. ostates, in a suit for redemp- 
tion, disclaimed after the suit had been revived 
against him, denying that he ever had or claimed 
any interest :—He he was entitled to costs, 
notwithstanding persons who had acted as his 
solrs. in other matters, on being applied to by 
pltfs. before he was made a deft., to know whether 
he claimed an interest, had neglected to return 
any answer to such application.—-BELLAMY v. 
BRICKENDEN (1858), 4 K. & J. 670; 70 E. R. 


278. 


On motion to dismiss the bill as 
against the mtgor.:~—Jfeld; aa pitt. 
either knew or lad the means of know- 
ing, before commencing the suit, that 
the mtguor. had conveyed away his 
equity of redemption in the property, 
the mitgor. was ontitled to his costa.— 
WILSON v. HORNBROOK & MUKENNA 


. A mtgor. 
foreclosure suit, 


———" 
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4185. - ——.]—WARD v. SHAKESHAFT, No: 
4196, post. 

4186. ——.]—CorK (EARL) v. RUSSELL, 
No. 4177, ante. 

4187. --— ——.1|— Day v. GUDGEN, No. 4180, 
ante. 


C. Defendant having Interest disclaiming before 
Action. 

4188. Right to costs.|—PIERSON v. GRUNDELL 
(1822), 3 Seton’s Judgments & Orders, 7th ed. 
1918. 

4189. ——-.]—THOMPSON v. KENDALL, No. 4216, 

ost. 

i 4190. .]—(1) If a mtgec. by the frame of 
his bill seeking a foreclosure, occasions additional] 
costs, he must pay them. 

(2) A trustee, having disclaimed by his answer, 
was allowed his costs of suit against pitf., who was 
held to be entitled to be repaid them. — PHILLIPS 
v. DAVIES (1843), 12 L. J. Ch. 232 3 7 Jur. 52. 

4191. ——..|—_Forp v. CHESTERFIELD (EARL), 
No. 4174, ante. 

4192. ——— Inquiry to determine date of notice 
of vhost Noi insisted by his answer that B., 
claimant of the property in question, should be a 
party; B., on being made a party, stated by his 
answer that he had given notice of disclaimer to A. 
before the suit began, but did not enter into 
evidence ; the ct. cannot determine the question 
of costs on the answers, but may direct an inquiry 
to ascertain when the notice of disclaimer was 
given.—PERKINS v. BRADLEY (1842), 1 Hare, 219 ; 


6G Jur. 254; 66 E.R. 10138. 

Annatations :—-Consd. Cash v. Belcher (1842), 1 Hare, 310. 
Mentd. Fuller v. Benett (1843), 2 Hare, 394: Esquimalt 
& Namaimo Ry. v. Wilson, [1920] A. C. 358, 


4198. Sufficiency of offer to disclaim.|— 
In a foreclosure suit, brought by mtgees. against, 
amongst other partics, the assignees of a tenant 
for life who had executed the mtge. deed, the 
assignees, by their answer stated, that before & 
since the filing of the bill they had offered to pltfs. 
to disclaim by deed, & they disclaimed by their 
answer :—Held: the assignees were entitled to 
their costs.— Lock 7. LOMAS (1851), 15 Jur. 162. 

4, a deft. secks by his 
disclaimer to entitle himself to costs, he must 
cither say that he has not & never had claimed any 
intercst, or he must show that before bill filed 
he had disclaimed in some manner which ought 
to have satisfied the pltf., & under circumstances 
which either established actual notice of such 
disclaimer against him or showed that with 
ordinary care & prudence he might have had 
such notice (PAGE Woop, V.-C.).—RIDGWAY v. 
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4188 i. Right to 
deft., having an interest in the 








ee cama 











Sid the pispusis & was cntitled 


-+To a foreclosure 
bill alleging that deft. C. 
assigneo of the equity of redemption, 

to redeem, C, 


MortTGAGE. 


aa (1865), 2 Hem. & M. 565; 71 E.R. 


4195. -]— Where a subsequent incum- 
brancer, deft. in a foreclosure suit, offers to disclaim 
or release his interest before suit, he will be entitled 
to his costs.—BRADLEY v. BORLASE (1858), 32 
L. T. 0. S. 156; 7 W.R. 125. 

4196. ——— Disclaimer before reap hat ara 
compelled to appear & disclaim by answer.|]—(1) A 
mtgee. who answers the bill, but does not then 
disclaim, & who afterwards files an affidavit 
offering to do so, on payment of his costs, is not 
entitled to them. 

(2) A., before service of a copy of the bill on 
him, but after it was filed, undertook to appear. 
Pitf. knew that A. had no interest in the suit, but 
he compelled him to put in an answer. By that 
answer A. disclaimed all interest in the suit, & 
stated that no application had been made to him 
by or on behalf of pltf. before bill filed :—Held : 
A. was entitled to his costs.—WaARD v. SHAKESHAFT 
(1860), 1 Drew. & Sm. 269; 2L. T. 203; 8 W. R. 
335; 62 E. R. 381. 

Annotation :—Mentd. Taylor v. Roe, [1894] 1 Ch. 413. 








D. Defendant having Interest disclaiming only after 
Action. 


4197. Whether entitled to costs—-Defendant 
ib ald made party. |—CLARK v. WILMOT, No. 2970, 
ante 

4198, ——- ———.|—_TIPPING v. POWER, No. 4360, 
post, 

4199. 
to foreclose & redeem, saben defts. .» including 
the provisional assignee of the insolvent mtgor., 
disclaimed. They were, however, brought to a 
hearing, & it then appearing that there was 
insufficient to pay the first mtge., pltf. declined 
taking the account. The bill was dismissed as 
against the disclaiming defts., without costs, & the 
first mtgee. alone was entitled to his costs.— 
GIBSON v. NICOL (1846), 9 Beav. 403; 15 L. J. Ch. 
195 ; 7,7. 0.8. 108; 10 Jur. 419; 50 E.R. 
399. 

Annotation :-—Retd. Ohrly v. Jonkins (1847), 11 Jur. 1001. 

4200. .|—In order to entitle a party 
disclaiming to his costs, in a foreclosure suit, he 
must, on the first notice of the proceedings, inform 
pitt. ‘of his disclaimer.—WHITCOMBE v. DEAKIN 
(1846), 7 1. T. 0. S. 109. 

4201 ———.]|—-The assignee in insolvency 
of a SRsheon disclaimed :—Held: he was not 
entitled to his costs.—STAFFURTH v. PotTr (1848), 
2 De G. & Sm. 571; 64 E. R. 255. 

4202. —_——- Jj—In a suit for foreclosure, a 
party interested in the equity of redemption dis- 
claimed & stated, he did not, & never did, claim 
any interest. The bill being brought to a hearing : 























brancer who, in what is in effect a 
foreclosure suit, promptly disclaims 
all interest in the land & submits to the 
relief sought.—GIBSON wv. SNAITH 


was the 
deft. 


in question in a foreclosure suit at the 
time of the filing of the bil], puts in a 
disclaimer, he will not be entitled to 
any costs.—BERRIE v. MACKLIN (1863), 
1 Ch. Ch. 351.—CAN. 


4188 ii. .}—A person interested 
in an oquity of redemption informed 
the nitgee. before suit that he was 
willing to release to him his interest in 
one roperty. The mtgee., notwith- 
standing, made him a deft. to a bill for 
sale of the intged. premises, & he filed 
an answer setting re his "willingness 
to release, & that he had before suit 
informed the pltf. of such willingness : 
—Held: he was entitled to costa.— 
ware ©. HUBBS (1866), 12 Gr. 227.— 





filed a disclaimer & asked to be saat 
missed with costs :—Held: upon 
hearing on bill & answer, det. Cc. Should 
pay the costs occasioned by the dis- 
claimor.—WILTON tv. WILTON (1886), 
4 Man. L. R. 227.—CAN. 

4188 iv. ./+-Where a judgment 
creditor, having registered a memorial 
of his judgment, is made a party to a 
out for the sopenloeure of a m 
ieee aap hsb 





bgt the judgment 
e is not entitled 
to feels on ine distiissal of the bill as 
against him.—NICHOLSON . REID 
(1899), 1 N. B. Eq. Rep. 607 ; 
4188 v. -)-—- There must be 
a before a S udgs to justify him 
in awarding costs against an encum- 





(1915), 8 W. W. R. 247; 25 Man. L. R. 
278.—CAN. 


4193 i. Sufficiency of offer to 
adisclaim.}—To a bill of foreclosure, an 
repr, in insolvency filed an answer 

laimer, admitting the eatemens 
of the nin, & alleging that he was 

illing, & offered before being served 

with the bill, to release his meat to the 
property, but not alleging that he had 
made the offer to pitf., or to hom he 
did make it :—Held : "he was not en- 
titled to costs.—DruRY ¢c. O'’NEIL 
(1868), 15 Gr. 123.— CAN. 


4198 ii. —— -}—MANITOBA IN- 
VESTMENT AS8OON. ©. MOORE (1886), 
4 Man. L. R. 41.—CAN. 
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eri oe yes not entitled to his costs — 
v. GREENWAY (1848 : 
50, ie ( ), 11 Beav. 58; 
_—— -|—Parties properly made defts. 
to a suit in the first instance, & aftrounls siving 
notice to pltf. that they do not claim any interest, 
are not entitled to _their costs, notwithstanding 
such notice was given before putting in their 
answer, unless they have gone on to offer their 
consent to have the bill dismissed against: them 
without costs up to the date of such notice, & it 
rests with defts. to offer such consent, & not with 
a pas aa er re ae v. KEMSHEAD (1858), 
. : 3 of Li T. O. 8S. 60; 6 W. R. 268; 
70 E.R. 39. ” i aes 
Annotati — . Dill , : . F i 
Held. Barham ¢. Crackin Geant Iw. ase 
. -]}—WaARD v. SHAKESHAFT, No. 
ling ee. | v. SHAKESHAFT, No 
42 

















05. -}— Where a registered judgment 
creditor, made a deft. to a foreclosure suit dis- 
claims by answer, the course is to dismiss the 
bill against him without costs up to the filing of 
the answer, but with the costs subsequently 
incurred, & it makes no difference that he has made 
&® previous disclaimer by Iletter.—GowIna 1. 
Mowbray (1863), 2 New Rep. 384; 8 L. T. 531; 
9 Jur. N.S. 844; 11 W. R. 851. 

4206. ——-— Through own default or negli- 
gence.|—A judgment creditor, whose debt had 
been satisfied but who had not entered satisfaction 
on the rolls, was made a deft. to a foreclosure suit. 
He disclaimed :—Held: he was not entitled to 
his costs, in consequence of his negligence in not: 
entering up satisfaction of his judgment.— 
THOMPSON v. ILUDSON (1864), 34 Beav. 107; 55 
E. R. 574. 

4207. ——- ——- ——.]— In 1870, certain 
chambers in Gray’s Inn, were, by deed, assigned 
for the residue of a term of years to deft. A. in 
trust for deft. B. In 1871 B. mortgaged his 
interest in the chambers to pltf., who gave notice 
of her mtge. to A. 

A.’s name was never substituted for that of the 
assignor in the books of the society, &, by an order 
of pension made in 1873, a previous order 
permitting the assignment to A., was rescinded. 
A. gave no notice of this latter order to pltf. 





To a foreclosure bill filed in I874, by pltf., A. | 


put in an answer & disclaimer, & claimed to be 
dismissed with costs :—Held: <A., as he had given 
pltf. no notice of the order of pension made in 
1873, was not entitled to any costs.— SLIPPEt 1. 
GovuGH (1877), 36 L. T. 92. 

4208. ——— Bill against puisne mortgagee by 
prior incumbrancer.|— A subsequent mtgee. who. 
in his answer to a bill of foreclosure by a prior 
incumbrancer, disclaims & offers to assign on 
having his costs paid, may be brought to a hearing, 
& will not be allowed his costs.—LAND v. Woop 
(1823), 1 L. J. O. 8. Ch. 89. 

4209. ——.|—In a foreclosure suit by the 
first mtgee. against a second mtgee. & the mtgor., 
the second mtgec. disclaimed, & was brought to 
the hearing of the cause by pltf.:—Held: pltf. 
was bound to pay the disclaiming party his costa, 
& was entitled to add them to the mtge. debt.-— 
DALTON v. LAMBERT (1846), 15 Ju. J. Ch. 208; 7 
L. T. O. S. 3. 

4210. ———.j—Where, on a bill of fore- 
closure by a first mtgeec. against a second mtgee. 
& the mtgor., the sccond mtgee., by his answer, 
disclaimed, yet pltf. brought the second mtgee. 
to the hearing, no costs were given to the second 
mtgee. on the decree against him, upon the 
preponderance of modern decisions, though, 








ra ns a 
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formerly, the practice was to give‘such disclaiming 

second mtgee. deft. his costs, pltf. adding such 

costs to his own.—OurR.y rv. Jenkins (1847), 1 

De G. & Sm. 543; 17 L. J. Ch. 22; 10 L. T. 0.8. 

155; 11 Jur. 1001; 63 E.R. 1185. 

—--. ——.]-~Sec, also, Nos. 4212, 4225, 4226, 
post. 

4211. ——— Declaration by defendants that if 
applied to they would have disclaimed.]— Assignees 
of an insolvent mtgor. are not entitled to the costs 
of a suit for foreclosure, though they by their 
answer disclaim, & say that if they had been applied 
to, they would have released the equity of redemp- 
tion.—CoLLins t. Sum Ley (1830), 1 Ruas. & M. 
638 ; 39 E.R. 245. 

Annotations :—Consd. Thompson vr. Kondall (1840), 9 Sim. 
3973 Rochfort. ¢. Battoraby (1840), 2 H. L. Cas, 388. 
Refd. Appleby v. Duke (1842), 111. J. Ch. 104; Melbourne 
Banking Corpn. vt. Brougham (1870), 4 App. Cas. 156. 
4212. ——.]—In a foreclosure suit by a 

first mtgee. against the mtgor. & puisne incum- 

brancers, pltf. alleged that. application had been 
made to defts. to pay the che interest: & costs, 
but that they had refused so to do. The second 
mtgees., by their answer & disclaimer, alleged that 
no application had been made to them, but that 
had they been applied to they would have released 

& discharged all interest. On the suit being 

brought. to a hearing +-—Held: they were entitled 

to their costs.- -GURNEY 1. JACKSON (1852), 1 Sm. 

& G.075 22 1. 3. Ch. 417; 20 1. 1. O. 8. 176; 

17 Jur. 204; 1 W. ROD; 65 BR. 48. 

tn o> Consd. Ford rv. Chesterfield (1833), 16 Boav, 


4213. ---- --- .|---The assignees of a bkpt. 
mtgor. who had no assets disclaimed, & said that 
they would have disclaimed before suit, if any 
application had been made to them :—-Held: 
nevertheless, they were not entitled to costs.-— 
Forp v. Wulrrk (1852), 16 Beay. 120; SL E.R. 
723. 

Annotations :-- Mentd. Benham r, Keaue (1861), 1 John. & H. 
O85; Chadwick v Turner (1866), 1 Ch. App. 810; He 
A A Bulldiug Co, Tacon vw. Tho Co., (1915) 1 Ch. 
4214. --—-- —--..]—Fornp 

(Ean), No. 4174, ante. 
4215. --- -- Defendants consenting to foreclose. | 

—Where a suit for foreclosure was instituted by 

first. mtyees. against the assignees of the mtgor., 

who was a bankrupt, & second mtgoes., & the 
assignees by their answer stated that. there wore 
no assets, & consented to a foreclosure, but claimed 
their costa: ~Held : they were not entitled to their 

costs.—GAUNT v, ALLEN (1839), 3 Jur. 840. 

4216. —--—- Defendants consenting to join in con- 
veying estate—-& distribute assets.|~—.The assignee 
of an insolvent mtgor., who by his answer to a bill 
of foreclosure disclaimed, &, before the bill was 
filed, had consented to join in conveying the estate 
to the mtgor., & had distributed the insolvent’s 
estate amonyst the creditors, was ordered at the 
hearing to be paid his costs of the suit by pltf.— 
THOMPSON v. KENDALL (1840), 9 Sim. 3073; 9 
L. J. Ch. 318; 4 Jur. 551; 508. BR. 401. 

Baer : Refd. Appleby o. Duke (1842), 11 1. J. Ch. 


4217. —--- Disclaimer in answer to amended 
bill.!---Where, in a foreclosure suit, a deft., who 
had answered, & who had been called upon to 
answer the amended bill, stated in hia further 
answer, that, having regard to his former answer, 
it was unnecessary & vexatious to call upon him 
to answer the amended bill; & that the costs of 
such answer ought, without reference to the result 
of the suit, to be paid by pltf.; the ct. ordered 
such costa to be taxed & paid by pltf., & not to be 
allowed to him as part of his costs. 





v. CHESTERFIELD 
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Sect. 3.—Costs of foreclosure, sale and redemption: 
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Where no objection had been taken by another 
deft., required under similar circumstances to 
put in a further answer, the ct. refused to make any 
order.—Cocks v. STANLEY (1857), 4 Jur. N. S. 
942; 6 W. R. 45. 

4218. ——— Costs incurred subsequent to dis- 
claimer.]—TALBoT v. KEMSHEAD, No. 4203, ante. 

4219. ——.|— In a suit for foreclosure, the 
assignees of a mtgor. disclaimed, & offered to be 
dismissed without costs. Pltfs. having brought 
them to a hearing, were ordered to pay their costs 
subsequent to the disclaimer.—Davis v. WHIT- 
MORE (1860), 28 Beav. 617; 2 L. T. 687; 6 Jur. 
N.S. 880; 8W.R. 596; 54 E. R. 503. 

Annotations :—Distd. Maxwell v. Wightwick (1866), L. R. 
3 Kq. 210. N.F. Clarke v. Toloman (1872), 27 L. T. 599. 
4220. —— -.|—HOwWKINS v. BENNET (1863), 

2 Hem. & M. 567; 71 E. R. 583. 











4221. ——.]—-GOWING v. Mowsray, No. 
4205, ante. 
4222. .]—Deft. to a foreclosure suit, 








who had assigned pendente lite, & offered to have 
the bill dismissed as against him, without costs 
up to the date of the notice of the assignment, 
allowed his costs subsequent to such notice.— 
DILLON v. ASHWIN (1864), 3 New Rep. 359; 9 
L. T. 753; 10 Jur. N.S.119; 12 W. R. 366. 

4223. -|—In a foreclosure suit, the 
official assignee of the mtgor. having been made a 
party to the suit, & served with the bill & inter- 
rogatories, wrote to say that he claimed no interest 
whatever in the subject-matter of the suit, that, 
if an answer was insisted upon, he should apply 
for costs against pltf. The interrogatories not 
having been withdrawn, the official assignee put 
In an answer & disclaimer, & applied at the hear- 
ing for his costs :—Held: as he had not been 
content simply to disclaim, but had put in an 
answer & appeared for the purpose of claiming 
his costs, he was not entitled to any costs.— 
MAXWELL v. WIGHTWICK (1866), L. R. 3 Eq. 
210; 16 L. T. 348; 15 W. R. 304. 

4224, —— .|—Deft. to a foreclosure suit 
who disclaims will not be entitled to his costs of 
appearing on subsequent proceedings, even though 
served with notice of them. Davis v. Whitmore, 
No. 4219, ante, overd.—CLARKE v. TOLEMAN (1872), 
42 L. J. Ch. 23; 27 L. T. 599; 21 W. R. 66. 
Annsatin :—-Folld. Lewin ». Jones (1884), 53 L. J. Ch. 











4225. ——— ———.|—-A puisne mtgee. disclaiming 
is entitled to all costs incurred subsequent to 
offer to disclaim.—-GREENE v. FosTER (1882), 22 
Ch. D. 566; 52 L. J. Ch. 470; 48 L. T. 4113 31 
W. R. 285. 


Sa :—Distd. Lewin v. Jones (1884), 53 L. J. Ch. 
4226. ——— 
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4230 i. Gencral rule.J—In cases of 
positive misconduct on the part of the 
intgee., he may not only be deprived 
of costs, but ordered to pay them.— 


& Lef. 642.—IR 





.|—A puisne mtgee., who had 


entitled to costa, unless there be 
poe misconduct. on his part. — 
LOFTUS v. SWIFT & 

HOSPITAL (GOVERNORS) (1806), 2 Sch. 


4235 i. Oppressive use of legal pro- 


MortTGAGE. 


disclaimed in a foreclosure action, appeared on 
motion for judgment. Judgment was given 
against him without costs.—LEWIN v. JONES 
(1884), 53 L. J. Ch. 1011; 51 L. T. 59. 


SUB-SECT. 4.—WHERE MORTGAGEE DEPRIVED 
OF, OR ORDERED TO PAY COSTS. 
A. Default in Reconveying. 

4227. Mortgagee ordered to pay costs—Redemp- 
tion action— After payment under protest.| — 
ROURKE v. ROBINSON, No. 3457, ante. 

4228. ——- ——-.]—GraHam v. SEAL, No. 3459, 
ante. 

— ——.]—-HOLME v. FIELDSEND, No. 3529, 
ante. 


B. Unreasonable or Vexatious Conduct. 

4230. General rule.|—-Answer of mtgor. cannot 
be read against mtgee. on the subject of costs. 

If the mtgee. was to be deprived of his costs 
for misconduct there must be proof of such mis- 
conduct (PLUMER, M.R.).—WRIGHT v. JONES 
(1822), Coop. Pr. Cas. 493; 47 E. R. 614. 





4231. .]—DUNSTAN v. PATTERSON, No. 4102, 
ante. 

4232. ——-.|—-NoRrTON v. CooPER, No. 3778, anfe. 

4233, ———.]—-COTTERELL v. STRATTON, No. 4393, 
post. 

4234. -]}—Bank OF NEW SOUTH WALES v. 





O’ConnokR, No. 3475, ante. 

4235. Oppressive use of legal process.]—A 
creditor being decreed to reconvey on payment of 
what was due on an estate in the West Indies, 
acquired by an unconscientious use of legal pro- 
cess, was deprived of costs subsequent to the pay- 
ment of money into ct.—CRANSTOWN (LORD) v. 
JOHNSTON (1800), 5 Ves. 277; 31 E. R. 586. 

4286. Withholding accounts.|— DETILLIN _ v. 
GALE, No. 4041, ante. 

4237. Unless expenses of production paid.|— 
NORTON v. COOPER, No. 3778, ante. 

4238. Usurious contract.|—Where, on a bill for 
redemption, a party is brought before the ct. in 
the character of mtgee., but has acquired his 
interest in the subject-matter of the suit by an 
usurious contract, he will not be allowed his costs. 
a OHNSON v. WILLIAMSHURST (1823), 1 L. J. O.S. 

h. 112. 

4239. Discharge by mortgagor hindered.] — 
CLIFF v. WADSWORTH, No. 4035, ante. 

4240. Overstatement of amount due—Accounts 
refused except on payment of expenses of pro- 
duction.|—-NORTON v. CooPER, No. 3778, ante. 

4241. Joinder of unnecessary parties.|—In a 
foreclosure suit, the parties to the mtge. deed & 
those claiming under them ought alone to be made 
parties. 





the same Jands. Such an order is 
unnecessary & oppressive. The second 
mtgee. is not entitled to add to his 
claim the costs of his foreclosure suit.— 
WENTWORTH v. WALSH, 20 C. L. T. 
340.—CAN. 


ST. PATRICK’s 


PaGE v. CHAMBERS (1879), 1 R. & G. | cess.) —Where a bill had been filed on | 4235 iii. ——.}—GranT v. WALSH, 
2932.—-CAN. a intge. on which only a small sum for | 909 GC, L. T. 341.—CAN. 
interest had become due two days 
4280 ii. -}—In an action to en- previously, & deft.’s solr. had called 4235 iv. ———.}—-BANK OF HAMILTON 
force two land mtges. by foreclosure, at pitf.’s solr.’s office & left word that v. LESLIE (No. 2) (N. W. T.) (1906), 7 
In default of payment, judgment was he was ready to pay the money, the ct. Terr. L. R. 303; 3 W. L. R. 401.— 
given for pltf. for the amount of refused pltf. his costa.—NMOLEAN wv. CAN. 


principal & interest secured by the 
mtges., subject to be reduced by 
credits allowed to deft. Pltf. was de- 
prived of costs on account of mis- 
conduct.—BURTON v. MACFIE (1911), 
19 Ww. L. R. 707.——CAN. 


4230 iii. ——-.}—A mtgee. is always 


4235 ii. 





intgee. in a secon 


.+—-Where a first mtgee. 
has commenced a foreclosure suit, & 
has obtained an order for foreclosure & 
sale, a second order for foreclosure & 
sale will not be granted 
action in respect of 


4236 i. Withholding accounts.}—Cas- 
BIDY v. SULLIVAN (1878), 1 L. R. Ir. 
313.—IR. 

42411. Joinder of unnecessary per. 
ties.]— On a motion for a final 
decree, it appeared that several un- 
necessary parties were added in the 


to a second 
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As against deft., Amelia Horn, I must 
the usual decree for foreclosure, but I aa a 
opinion I must accede to the application of Mr. 
Fischer upon the subject, & except from that 
decree the costs of the evidence gone into by 
pltf., which, as against defts. added by amend- 
ment, who are not affected by the mtge. deed, was 
unnecessary, & as respects deft., Amelia Rossiter, 
afterwards Amelia Horn, was improper, as she 
admitted, without qualification, the full title of 
pitf. In truth, all this evidence was gone into 
for the sole purpose of proving the case of pltf. 
as against the other defts., who had either not 
admitted, or were incapable of admitting, the facts 
alleged by pltf. (Rommiy, M.R.).—AUDSLEY v. 
Horn (1858), as reported in 26 Beav. 195; 28 
L. J. Ch. 293; 32 L. T. O. S. 202; 53 E. R. 872; 
on appeal (1859), 1 De G. F. & J. 226, L. C. 
Annotations :—Mentd. Newill +. Nowill (1871), L. R. 12 


Kq. 432; Re Adam’s Policy Trusts (1883), 23 Ch. D 
625; Re Wilmot, Wilmot: v. Betterton (1897 76 ln T 


4242. Necessity for proof of misconduct.]} -— 
WRIGHT v. JONES, No. 4230, ante. 


C. Unsuccessful Resistance to Claim to Redeem. 

4243. General rule.|—PricE +. Berrington 
(1849), 7 Hare, 394; 15 L. T. O. S. 326; 68 E.R. 
163 ; on appeal (1851), 3 Mac. & G. 486, L. C. 
Annotations :-—Mentd, Jacobs v. Richards, Jacobs vr. Porter 

(1854), 18 Beav. 300; Elliot r. Ince (1857), 7 De G. M. 

& G. 475; York Glass Co. v. Jubb (1925), 134 L. T. 36. 

4244, ——.|—Cowpry v. Day (1859), 1 (iff. 
316; 29 L. J. Ch. 30; 11. T. 88; 5 Jur. N.S. 
1199; 8 W. R. 55; 65 BK. R. 936. 

4245. ——--.|—-Pltf., a second mtgee., obtained 
the costs of so much of a suit for redemption as 
had been incurred by defts., the first mfgees. un- 
successfully disputing his rights to redeem. But 
the ct., instead of ordering those costs to be paid 
to pltf. personally, directed them to be set off in 
case of pltf.’s redeeming.—WHEATON v. GRAHAM 
(1857), 24 Beav. 483; 53 E. RR. 444. 
en an :-—Apld. Forbes v. Jackson (1882), 19 Ch, 1. 


4246. ——.| 
ante. 

4247. Mortgagee wrongfully claiming to be 
owner.| — Mtge., redemption resisted, & mtgec. 
ordered to pay costs.—BAKER v. WIND (1748), 


1 Ves. Sen. 160; 27 KE. R. 956, Li. C. 
Anne :—Distd. Williams v. Owen (1840), 5 My. & Cr. 


4248, .]}—Conveyances held upon the cir- 
cumstances & answer of deft. to be mtges., & not 
absolute conveyances; & deft. having insisted 
upon their being absolute conveyances;  pitfs. 
were allowed to redeem with costs.—HENGLAND v. 
JODRINGTON (1758), 1 Eden, 169; 28 E. KR. 649. 


«Annotations :—Refd. Drsden v. Frost. (1838), 3 My. & Cr. 
670; Lincoln v. Wright (1859), 28 L. J. Ch. 70, 





KINNAIRD Vv. TROLLOPK, No. 3468, 











4249, J—MontcoMEery v. CALLAND, No. 
3774, ante. 
4250. J—NATIONAL BANK OF  AUSTRA- 





LASIA v. UNITED HAND-IN-HAND & BAND OF 
Hope Co., No. 3736, ante. 
4251. ——.]—IIAL v. HEWARD, No. 3737, anle. 
4252. —_— Subsequent admission of holding as 
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master’s office. The motion was re- 
fused, & the costs thus caused were 
deducted from pltf.’s bill—RIck vt. 
Brooks (1859), 1 Ch. Ch. 71.—CAN. 
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PART XVIIL. ance 3, SUB-SECT. 4.— 


4243 i. General rule. }—A mtgoe. who 
jmpugns his mtgor.’s right to redeem 





roust, if unsuccessful, pay the costs of 
suilt.—Ite UNDERWOOD'S WILL 
(1889), 10 N. 8. W. Eq. 227.--AUS. 

.—PIitf. alleged several 
grounds for relief which he failed to 
establish, although he succeeded in 
sbowing a right to redeem, which right 
deft. had contested. The ct. refused 
costa to either party up to the hearing, 
& gave deft. the su 
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1850, H. conveyed certain estates to two trustees 
for the benefit of creditors, & Y., who prepared 
the deed, was appointed the solr., & acted in the 
matters of the trust. Y. in Jan. 1857, in reply 
to inquiries on behalf of H. stated that he had, 
in Feb. 1853, purchased interests in the property. 
& was willing, on receiving the amount that 
would be due to him, to deliver up all the deeds in 
his possession. but limiting the offer to that 
month. The statement of account sent with the 
letter was disputed. Y. refused to furnish a 
copy of the deed of 1850, alleging that the docu- 
ment was his title deed. Tho original bill of H. 
was filed in Mar. 1859, & was dismissed in July 
following, he residing abroad, & not being able 
to comply with an order obtained by Y. requiring 
security for costs. The bill was again filed in 
July, 1862, & prayed for declarations that Y. 
was a mtgee. in possession & entitled to such sums 
as had been actually paid by him, for accounts, 
etc. On Dec. 6, 1862, Y. put in his answer, 
stating that he ceased to be the solr. to the trustees 
in Oct. 1852; that the interests in the estates & 
certain policies were conveyed & assigned to him 
in Apr. 1853; that he had never set up any title 
as purchaser, but. was willing to be treated as a 
mtyee. On Jan. 7, 1863, Y. filed a bill for fore- 
closure, to which Hl. put in an answer in the 
following Mar. H. filed an amended bill in Feb. 
1863, setting forth all the correspondence, for the 
purpose of showing that. Y. had insisted upon his 
position of purchaser, & to that bill Y. Med a 
voluntary answer in Mar. following : ~Meld : iT. 
was entitled to redeem, Y. must pay the costs 
of the litigation up to the timo of filing his answer 
in Dec. 1862, when he consented to be considered 
as aomtgec. in possession, & LH. must pay all the 
costs of the subsequent: litigation ; & ordered the 
usual accounts to be taken.—Yerrrs v. HILTON, 
Iron v. Sewers, (1863), 0 1. 'T. 502; 9 Jur. 
N.S. 1273. 

4253. Foreclosure decree obtained collusively.|-— 
Mtyee. resisting the right to redemption, on the 
ground of a decree of foreclosure collusively 
obtained, decreed to pay so much of the costa as 
was occasioned by his resistance. ~HAKVEY 0. 
Tenpurr (1820), 1 Jac. & W. 1973 37 Es. RR. 350. 


Annotations ¢-~Apld. Roberts 1, Williams (i841), 31 T. J. 
Ch. 65; Perkins o. Bradley (2842), 1 Iure, 219; Price 
v. Berrington (1849), 7 Hare, 304. Consd. Harmer v. 
Priestley (1853), 16 Beav. 669 ; Powol) ». Roberta (1869), 


HW. 9 sq. 160. 

4254. Defence not connected with title as 
mortgagee.|-- Semble: in a redemption suit, the 
mtgee. will be ordered to pay the costs occasioned 
by a defence, in which he fails, not connected with 
his title as mtgee. —Rosgerrs ve WILLIAMS (1841), 
lL L. J. Ch. 65; 5 Jur. 1057. 
ea -~Consd. Harmer ¢. Priestley (1853), 16 LBeav, 

o6Y. 

4255. Refusal on ground of pulsne incumbrancer 
desiring to redeem.!-—Mtgee. refused to allow his 
security to be redeemed by an assignee of the 
mtgor., on the ground that a subsequent incum- 
brancer was desirous to redeem him :—Held: 
this was a ground for making him pay the costs 
of the suit for redemption.—TOMLINSON v, GREGG 
(1866), 15 W. BR. 51. 
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a redomption suit. whore tho right to 
redeem is adimitted.—BoOxWELL ©, 
GRAVLEY (1869), 16 Gr. 523.~-CAN. 

42471. Mortygagee wrongfully claiming 
tu be owner.J—--A intgeo. who takes & 
deed absolute in form, & then fraudu- 
lently denios the right of redemption, 
will be made to pay the costs of the 
sult.—Le TARGE v. DE TUYLL (1852), 
3 Gr. 595,—CAN, 


cpa eels OEE RET NTRS 


quent costs as of 
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Sect. 3.—Costs of foreclosure, sale and redemption: 
Sub-sect. 4, C., D. & E.] 


4256. Redemption by surety—Mortgagee retain- 
ing securities for further advances.|—-FORBES v. 
JACKSON (1882), 19 Ch. D. 615; 51 L. J. Ch. 690 ; 
48 L.. T. 722; 30 W. R. 652. 


Annotations :—Mentd. Lowes ». Maughan & Fearon (1884), 


Cab. & El. 340; Leicestershire Banking Co. v. Hawkins 


Fe 16 T. L. R. 317; Nicholas v. Ridley, [1904] 1 Ch. 


4257. Redemption by lessee of mortgagor— 
Lease not binding on mortgagee.|—Pitf. brings his 
action undoubtedly on an allegation that deft. T. 
is found to grant him his lease. I think there is 
no case for that at all, & if it had been asked for, 
I think the judge would have dismissed that por- 
tion of the action with costs. But as regards re- 
demption I think the judge was right in following 
the ordinary course in directing T. to pay the 
costs up to the hearing. I cannot think there can 
be any great costs incurred as a consequence of 
asking for specific performance, when he had no 
right to it (Cotron, L.J.)—Tarn v. TURNER 
(1888), 3889 Ch. D. 456; 57 L. J. Ch. 1085; 59 
L. T. 742; 37 W. R. 276; 47. L. R. 735, C. A. 

4258. Whether treated as separate item—Set-off 
as against other costs of action.|—-WHEATON v. 
GRAHAM, No. 4245, ante. 

Unsuccessful claim to tack.]—See Nos. 4260- 
4262, post. 

Unsuccessful claim to consolidate.) — See No. 
4263, post. 


D. Mortgagee setting up Untenable Claim. 


4259. General rule.|.—Moonre »v. PAINTER, No. 
3827, ante. 

4260. Unsuccessful claim to tack.|—I am... 
of opinion that pltf. is entitled to redeem Brown’s 
mtge. upon payment only of what is due upon 
that security; & as the whole of this litigation 
has arisen from the claim of deft. to tack his debt, 
which I am of opinion he is not entitled to, he must 
pay the costs up to the hearing, including the 
costs of the hearing. The decree must be varried 
accordingly (LorD CoTTENHAM, C.).—LACEY 1. 
INGLE (1847), 2 Ph. 418; 41 BE. R. 1002, L. C. 
fea ——.|—GRAHAM v. HORN, [1866] W. N. 

4262. —-—.]—An owner of lands in Yorkshire 
mortgaged them to secure repayment of an advance 
of £1,100. The mtgee. registered a memorial of 
his mtge., not stating the amount of it, & after- 
wards he made a further advance, for which he 
received & memorandum of further charge upon 
the same lands, which he did not register. The 
mtgor. subsequently mortgaged the same lands 
to another person to whom he gave no notice of 
the further charge to the first mtgee., merely 
saying that the first mtge. was for £1,100. The 
second mtgee. registered his mtge. & gave notice 
of it to the first mtgee. The first mtgee. having 
refused to be redeemed except upon payment of 
the amount due upon both his mtge. & his further 
charge, the second mtgee. filed his bill for redemp- 
tion :——Held: the second mtgee. was not bound, 
when he found the memorial of the first mtge. 
on the register, to inquire how much was due to 
the first mtgee., & the first mtgee., having refused 
to be redeemed except upon payment of both his 
mtge. & his further charge, was not entitled to 


PART XVIII. enor 3, SUB-SECT. 4.— 


4265 1. General rule. }—To relieve the 
mtgor. from lIlability to costs he must 
make an unconditional tender of the 
amount actually dué.—DAIGNEAU vt. 


DaGNENAIS (19038), 28 C. L. T. 903; 5 
UO. L. R. 265.—CAN. 

4265 ii. ———.}—A mtgee. rightfully 
commencing an action to enforce 


mtge. security is entitled to prosecute 
that action until he hes heen paid or 


MortTGAGE. 


his costs of the suit.—CREDLAND v. POTTER (1874), 

10 Ch. App. 8; 44 L. J. Oh. 169; 31 L. T. 522 ; 

39 J. P. 73; 28 W. R. 36,L.C. &L. JJ. 

Annotations :—Consd. Kinnaird v. Trollope (1889), 42 Ch. 
D. 610. Refd. Carlton Main Colliery Co. v. Clawley, 
{1917] 2 K. B. 691. Mentd. Kettlewell ». Watson (1882), 
21 Ch. D. 685; Rodger v. Harrison, (1893] 1 Q. B. 161; 
Re Calcott & Kivin's Contract, [1898] 2 Ch. 460; Fullerton 
v. Provincial Bank of Ireland, [1903) A. C. 309. 


4263. Wrongful claim to consolidate.|—Deft. 
& pltf., were respectively first & second mtgees. 
of the A. estate, & deft. was also a mtgee. of the 
B. estate, belonging to the same mtgor. Pliti., 
before action brought, made deft. a definite offer 
to redeem deft.’s mtge. on A. This offer deft. 
refused, claiming to be entitled to consolidate 
his mtge. on B. with his mtge. on A., & requiring 
pltf. to redeem both. Pltf. then brought an action 
for redemption of deft.’s mtge. on A., & to have it 
declared that deft. was not entitled to consolidate : 
—Held: deft. was not entitled to consolidate ; 
&, as the litigation had been solely caused by the 
refusal of deft. to accept an offer rightly made to 
redeem him, deft. should pay pltf.’s costs of the 
action up to & including the trial as well as the 
costs of the appeal.—SQuIRE v. PARDOE (1891), 66 
L. T. 2438; 40 W. R. 100; 36 Sol. Jo. 77, C. A. 

4264. Statement of wrong date of taking posses- 
sion.]—(1) When mtgees. have gone into posses- 
sion & having sold under powers of sale in their 
mtge. deeds, a surplus remains in their hands, but 
they nevertheless make claims of various amounts 
as due to them from the representative of their 
mtgor., & state a wrong date as that on which 
they have taken possession, they will, in an action 
for redemption brought by the legal personal 
representative of their mtgor. more than nine 
years after his death, to which statutes of limita- 
tion are pleaded, be held by their conduct to have 
forfeited their otherwise absolute right to costs, 
& will be given no costs down to judgment, except 
as to a particular issue as to which the action was 
dismissed, but, in such circumstances, will not be 
ordered to pay any costs to that date. 

(2) If on taking the accounts under the judgment 
the mtgeecs., notwithstanding the fraud of their 
agent prevents them ascertaining the truth, per- 
sist that a balance is due to them, they must pay 
the costs of action subsequent to judgment, sub- 
ject to a set-off of the costs of the particular issue, 
& simple interest at 4 per cent. on the surplus 
balance from the date when they were overpaid. 

(3) 1f the balance on taxation of costs should 
prove to be in the mtgees.’ favour, the balance of 
costs ought to be deducted from such surplus 
balance & the interest thereon as at the date of 
the writ in the action, inasmuch as no costs could 
be incurred until the action was commenced, & 
not as on the date when they were first fully paid. 
—HEATH v. CHINN (1908), 98 L. T. 855. 


E. Refusal of Tender. 


4265. General rule.)—-SHUTTLEWORTH v. Low- 
THER (undated), cited in 7 Ves. at p. 586; 32 
E. R. 236. 

Annotations :—Refd. Detillin v. Gale (1802), 7 Ves. 583; 
Taylor v. Baker (1818), Dan. 71: Harvey v. Tebbutt 
(1820), 1 Jac. & W. 197; Harmer v. Priestley (1853), 
16 Beav. 569. 

4266. .|—Exceptions to the general rule, 
entitling a mtgee. to costs. 

If the conduct of the mtgee. shows, that, though 





tendered his money; & he cannot be 
compelled to tax his costs until he 

ts it.—WESTERN TrRUsT Co. v. POP- 
HAM pele 21 W. L. 


. W. R. ; 3 
Sask. lL. R. 226.—CAN. 
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repeated tenders should be made, he will not act 
upon them, I would apply the doctrine of law to 
that case (LORD ELDON, C.).— v. TRECOTHICK 
(1813), 2 Ves. & B. 181; 35 E. R. 287, L. C. 


Anunation :—Refd. Dryden v. Frost (1838), 3 My. & Cr. 


4267. Tender before action.]|—Rosarrts v. 
JEFFERYS, No. 4032, ante. 
.J—Decree against a mtgee. in 
ossession, with costs ; a tender having been made 
efore suit, & it having been found, upon taking 
the accounts with annual rests, which was the 
point in the cause, that nothing was, at that time, 
due to the mtgee.—WILSON v. CLUER (1841), 4 
Beav. 214; 49 E. R. 320. 
anne alion :—Refd. Harmor ». Priestley (1853), 16 Beav. 
4269. .]|—An incumbrancer, to whom 
a sum, greater than the balance found due to him, 
had been tendered before the bill was filed, ordered 
to pay the costs.—ROBERTS v. WILLIAMS (1844), 
4 Hare, 129; 67 E. R. 589. 


 danctaiion :—Refd. Harmer v. Priestley (1853), 16 Boav. 
oO0d. 


4270. .]—-First mtgee., after the usual 
notice given him by the second mtgee. to redeem, 
filed a bill of foreclosure. At the end of the term 
mentioned in the notice, the second mtgec. 
tendered the mtge. money & costs to the first 
mtgee., which the latter declined to accept :— 
Held: under all the circumstances of the case, 
the first mtgee. was not entitled to the costs of 
the suit after the tender.—SMITH v. GREEN (1844), 
1 Coll. 555; 63 EB. RR. 541. 

Annotations :—Consd. Paynter v. Carew (1854), Kay, App. 
xxxvi. Refd. Harmer v. Priestley (1853), 16 Beav. 560; 
Wicks ». Scrivens (1860), 1 John. & H. 215; 
Morris (1869), 5 Ch. App. 227. 

4271. —— .}-— After action brought by 
mtgee., a solr., against mtgor., for his bill of costs 
on effecting the mtge., & £35 taken out of ct. in 
that action by mtgee., in satisfaction of his demand, 
& after second action brought between the same 
parties to recover the mtge. money, & costs In 
that action taxed at £19 16s. 4d., mtgor. tendered 
to mtgee. principal, interest, & sum of £10 16s. 4d. 
& £10, for any other costs & expenses that might 
be due: mtgee., however, refused to reconvey, 
because the bill of costs, the subject of the first 
action, had not been satisfied, & the taxed costs 
of the second action were only costs as between 
party & party. Upon a bill filed by mtgor. against 
mtgee., to compel a reconveyance :—Held: the 
mtgec. must pay the costs of the suit.-—MORLEY 
v. BripGees (1846), 2 Coll. 621; 11 Jur. 706; 65 
EK. R. 888. 

4272. -|—Where a mtgor. makes an 
unconditional tender to the mtgee. of a sum, & 
the mtgee. refuses tu accept it, he does so at his 
own peril; & if the amount tendered was all that 
was due, the mtgee. must bear the costs of a sub- 
sequent suit for redemption.—HARMER v. PRIEST- 
LEY (1853), 16 Beav. 569; 22 L.J.Ch. 10415 21 
L. T. O.8.177; 1 W. BR. 3433 SL E.R. 899. 


Annotations :-—-Apld. Hosken vr. Sincock (1665), 34 1. J. 
Ch. 435. Consd. Greenwood v. Sutcliffe, (1892) 1 Ch. I. 
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4278. J—-HOSKEN tv. SINCUCK, No. 
3768, ante. 

4274. 

4277 i. Tender at time when | given. 


mortgagor entitled to pay off.j—A itge. 
contained a covenant for payment of 
intereet by equal quarterly payments 
so long as the principal remained un- 
paid. After the day tixed for payinent 
of principal, & between two of the 

uarterly days for payment of interest, 
eix months’ notice to redeem was 





At the end of six months, 
principal & interest to 
tendered & refused by the mtgee., who 
insisted on his right to interest up to 
next quarterly day of payment. 
bill to redeom :—dleld : 
tendered waa sufficient, & the mtgor. 
was entitled to his costs of sult.— 
CONROY v. MARSH (187)), 2 V. R. (Eq.) 
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interest is but a sale of it pro tanto, & is governed 
by the ordinary rules of the court which regulate 
such sales. 

Pitf. mortgaged a reversionary interest in real 
estate to deft.; but, as it afterwards appeared, 
the security was made to extend far beyond the 
actual advances. On the occasion of the mtge. 
ptf. employed his own solr. Pending certain dis- 
putes which arose out of the transaction, pltf. 
offered to pay deft. more than he was ultimately 
held entitled to; but deft. refused that offer. 
Pltf. then filed a bill to set aside the mtge. :— 
Held: the mtge. must stand as a security for so 
much only as was actually advanced to pltf. ; 
but deft. must pay the costs of the suit.—EMMET- 
v. TOTTENHAM, TOTTENHAM v. EMMET (1865), 12 
lL. T. 8388; 14 W. R. 3, LC. 


Annotations :-—Mentd, Aylosford v. Morria (1872), 42 lL. J. 
Ch. 146; Beynon v. Cook (1875), 32 L. T. 353. 








4275. —_-— —---.|~-LEWis v. WEBBER, [1876] 
W.N. 187. 
4276. —-—.|—-BANK OF NEW Soutu WALES 


v. O'CONNOR, No. 3475, ante. 

4277. —--- Tender at time when mortgagor en- 
titled to pay off.|—On Mar. 15 the solrs. for the 
mtgors. wrote to the solrs. for the mtgee. & said 
that they were willing to complete & pay the 
money on the next day upon an undertaking being 
given by the solrs. for the mtgee. to obtain execu- 
tion of the deed of reassignment. On Mar. 16 
there was a mecting at the office of the solrs. for 
the mtgee. & tender was made of the principal & 
interest up to that date. In the argument before 
me it was ultimately conceded that having regard 
to the authoritics it. is perfectly clear that on this 
occasion there was a good legal tender of the proper 
amount. 

Well this tender was refused, although it was a 
perfectly youd tender. 1 think that when such a 
notice be given or demand made as there was here 
mere failure to pay within or on the day of the 
expiration of the three months does not render 
the mtgor. liable to pay an additional six months’ 
interest or anything of the kind; & most certainly 
is this not so where the failure to pay happens 
or is occasioned in the manner in which it was in 
the present case. Therefore on this point as to 
tender & demand for further interest the mtgee. 
was wrong & has remained wrong throughout, & 
she certainly must pay the gencral costs of the 
action. ... I think it clear that, even after tender 
improperly refused, it would be unreasonable that 
the mtgor. should have & make full use of the 
mitgee.’s money without paying any interest. On 
the whole I think that, in order to avoid payment 
of interest after tender improperly refused, the 
mtyor. must either pay the money into ct., if 
there be any proceedings in which that could be 
done, or keep the money ready, & either make no 
profit, or, if he make profit... he must account 
for such profit to the mtgee. (JOYCE, J.).— 
EDMONDSON v. COPLAND, [1011] 2 Ch. 3013 80 
L. J. Ch. 582; 105 1..T. 8; 27 T. L. R. 4463 55 
Sol. Jo. 520. 

Anoltation :-—Refd. Graham v. Seal (1918), 88 L. J. Ch. 31, 

4278. Necessity for express formal tender.]/— 


__—.J)— A mtge. of a reversionary | It must be an actual tender to excuse costs.— 
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y 3.—~-AUS. 

p. Tender of part of money due—To 
executars of tmortyagee—Part already 
puid to one executor.}—Mtgor. having 
paid off part of the principal to one of 
several exors. of the mtgee., tendered 
the remainder, which the other exors. 
refused, insist that the whole sum 
was due. On bill for redemption a 


date were 


On 
the amount 
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Sect. 3.—Costs of foreclosure, sale and redemption: 
Sub-sect. 4. L.,. F. & G.; sub-sects. § & 6.] 


GAMMON v. STONE (1749), 1 Ves. Sen. 339; 


E. R. 1068, lL. C. 
Annotation :-—Mentd. Woffington v. Sparks (1754), 2 Ves. 


Sen. 569. 

4279. Offer without tender.]— The point 
in dispute was, whether a mtgee. was entitled to 
six years’ or twenty years’ arrears of interest. 
Deft., the mtgor., was willing before suit to pay 
the principal & six years’ interest, but made no 
tender. At the hearing the mtgor. succeeded on 
the point of interest :—Held: as there had been 
no tender, the mtgee. must pay the costs.— 
HODGES v. CROYDON CANAL Co. (1840), 3 Beav. 
86; 49 BE. R. 34. 

Annotations :-—Consd. Kinnaird v. Trollope (1889), 42 Ch. 
D. 610. Mentd. Hunter v. Nockolds (1850), 1 Mac. & G. 
640; Toft v. Stevenson (1854), 5 De G. M. & G. 735. 
4280. Costs of application for stay.]|—The ct. 

will not, on staying proceedings under 7 Geo. 2, 

c. 20, in an ejectment brought by a mtgee., compel 

the mtgee. to pay the costs of the rule, because he 

had refused a tender of the sum due.— Dok d. 

SIMPSON v. BUNN (1838), 1 Will. Woll. & H. 49. 
4281. Motion to dismiss creditor’s suit—-Tender 

after bill filed.|.-WAINWRIGHT v. SEWELL (1863), 

11 W. K. 560. 


27 





I’, When Mortgagees fully paid. 


4282. Mortgagee resisting redemption.|—-Wvop- 
ROFT v. SoYS (undated), Beames’ Costs in Equity, 
2nd ed. 26, n. 

4283. ———.]—-WILSON v. CLUER, No. 4268, ante. 

4284. -|—In a suit for redemption a mtgee. 
is entitled to his costs, if it be found that any- 
thing was due to him at the filing of the bill, 
although the accounts be directed to be taken 
against him with annual rests. 

Where on a bill for redemption nothing is found 
a to the mtgee., he must pay the costs of the 
suit. 

Mtgor. obtained a decree for redemption, but 
did not prosecute it, & died. The mtgee. then 
instituted a second suit against the representative 
of the mtgor. for foreclosure, & a similar decree 
was made. It was found that a balance was due 
to the mtgee. at the institution of the first suit, 
but none at the second. The mtgee. obtained 
his costs of the first suit, but was ordered to pay 
those of the second.—BARLOW v. GAINS, MORRIS 
v. Isuip (1856), 23 Beav. 244; 53 E.R. 95. 
Annotation :—Refd. Heath v. Chinn (1908), 98 L. 'T. 855. 

4285. -|—ASHWORTH v. LORD, No. 3880, 
ante. 

4286. ——— At suit of representatives of deceased 
mortgagor — Mortgagor tenant for life.] — The 
tenant for life of property subject to a mtge. filed 
a bill against the mtgec. in possession, & others 
to redeem the property. The decree made gave 
her a right to redeem & also directed an inquiry 
whether any past rents were due to her from the 
mtgee. In possession in respect of her life estate & 
declared that for what, if anything, should be so 
found due to her she was entitled to a charge 
on the property. After the decree she died with- 
out having redeemed. The suit was revived by 
her personal representatives, & the inquiry was 
prosecuted, & the chief clerk found that £285 
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was due to deceased pltf. in respect of her life 
estate :—Held: her representatives were entitled 
to the costs of the suit.—PAWLEY v. COLYER 
(1867), 16 W. R. 114, L. J. 

4287. ——- Payment into court—cCosts up to 
payment in.J]—Mtgor. filed a bill to redeem & 
alleged that he had paid off part of the debt, & 
prayed an injunction against proceedings at law. 
The injunction was granted until answer, on his 
paying a sum of money into ct. Deft., by his 
answer, denied that the part payment had been 
made to any person authorised to receive the 
money, & on his motion the injunction was dis- 
solved. The money paid in by pltf. was taken out 
of ct. by deft., & when the accounts were taken, 
it was found that deft. had been overpaid. On 
further consideration it was ordered (inter alia) 
that the costs of the suit up to the time when the 
money in ct. was paid out to deft. should be paid 
by pltf.; that, from that date to the decree, 
there should be no costs to either party, & that 


the subsequent costs should be paid by deft.. 


The taxing master included in the costs ta be paid 
by pltf. those of the two motions to obtain & 
dissolve the injunction, &, their lordships decided 
that they were rightly included, as they were 
costs incurred at a time when pltf. was in the 
wrong.—WEBSTER v. MANBY (1869), 4 Ch. App. 
372; 20 L. T. 387; 17 W. R. 545, L. JJ. 

4288. Costs of proceedings caused by mortgagee 
after payment.|—(1) Mtgee. let in possession by 
mtgor. till he should be paid the sum lent & 
interest, overpaid in two, & holding over thirty- 
four years longer, charged with the balance, & 
interest from the date of a notice to pay the 
receipts to a prior mtgee. 

(2) Only 4 per cent. interest allowed, though 
the overpaid mtgee. had purchased two small 
shares of a prior mtge. on the same estate which 
had been paid off with interest at 5 per cent. 

(3) Mtgee. in possession entitled to costs in- 
curred by him in that character, but charged with 
the costs of subsequent proceedings, rendered 
necessary by his conduct when overpaid. 

It is a general, but not an universal rule, that 
a mtgee. in possession, party to a suit, is to have 
his costs.-ARCHDEACON v. BowEs (1824), M‘Cle. 
149; 13 Price, 353; 148 E. R. 62. 

4289. Costs of proceedings instituted by mort- 
gagee—Sale.|—_BINNINGTON v. HARWOOD, No. 3886, 











ante. 

4290. Foreclosure.|—BARLOW v. GAINS, 
Mornuis v. Isitiv, No. 4284, ante. 

4291. .J}—SEAL v. KEMSLEY, [1883] 


W.N. 122, C. A. 

4292. Payment while proceedings pending—Suit 
brought to hearing.|—(1) A. mortgaged to B., & 
the securities were prepared by a firm of solrs. in 
which B. was a partner. The firm acted for the 
mtgor. :—Held: B.’s security did not extend to 
the bill of costs of the firm. 

(2) Pending a foreclosure suit, the mtgee. was 
fully paid. He, however, made further claims & 
brought the cause to a hearing. His claim appear- 
ing unfounded, he was ordered to pay all the 
subsequent costs.—-GREGG v. SLATER (1856), 22 
Beav. 314; 25 L. J. Ch. 440; 26 L. T. O. 8. 319 ; 
2 Jur. N.S. 246; 4 W. R. 381; 52 BE. R. 1129. 


Annotations :—<As to (1) Apld. Field ». Hopkins (1890), 44 
sh. D. 524. Consd. Wales v. Carr, [1902] 1 Ch. 860. 





reference was made to the master, who 
found that the sum tendered was all 
that was duo :—Held: although pltf. 

had thus sustained the substance of Q. 
his ares Hid pitf. & defts. having been 
both guilty of irregularities, no costa 


Slight 





should be given on either side.—LEWI18 
ya es (1878), 4 V. L. R. (Eq.) 106.— 


ight insufficiency. }—CORN- 
fing t. BROWN (1852), 3 Gr. 633.— 


PART XVIII. sa 8, SUB-SECT. 4.— 


4282 i. Morigagee resisting rede 
tion.}—O'’NEIm vo. INNES (1864), 15 
I. Ch. R. 527.—IR. 


Part XVIII.—Costs, Cuarcrs, aND ExPEnszs. 


G. Other Cases. 


4298. Assignment of mortgage during proceed- 
ings.]|—Where, upon a bill of Rademptiog & fore- 
closure, the mtgee. assigns his mtge., after a decree 
for the usual accounts, the mtgor. is not to pay the 
costs of the supplemental bill, which is necessary 
to bring the assignee of the mtgee. before the ct. 
7 go v. WREY (1827), 3 Russ. 465; 38 E. R. 


Annotations :—Distd. Bartle v. Wilkin (1836), 8 Sim. 2: 
Refd. Massey v. Moss (1842), 1 Hare, i ), 8 Sim. 238. 


4294. -|—(1) Mtgee. filed a bill of fore- 
closure & pending the suit, transferred the mtge. 
to A. who transferred it to C. :—Held: the extra 
costs thus occasioned were not to be charged 
against mtgor. 

(2) Pending a suit, by a first mtgee. to foreclose, 
pitf. obtained a transfer from the second mtgce. : 
—Held: the costs occasioned were chargeable 
against the estate. 

(3) Mtgee. had been in possession. She trans- 
ferred the whole of her interest, & afterwards 
became insolvent. Her assignees were made 
defts. to a bill of foreclosure :—Held: their costs 
ought not to be charged on the mortgaged estate, 
but on pltf.—CoLes v. FORREST, WARD t. FORREST 
(1847), 10 Beav. 552; 50h. R. 694. 

4295. Allegations of fraud— Charge unsub- 
stantiated.|—Pltf. must clearly have the general 
costs of the suit. But a considerable part of the 
costs has arisen from the charges in the bill... . 
In those charges I think pltf. has wholly failed ; 
& I shall, therefore, in giving him his costs, except 
all costs occasioned by those charges; & I shall 
declare defts. to be entitled to all their costs 
occasioned by the introduction of such charges, 
to be set off against the pltfs.’ general costs of the 
suit (LORD CranwortTH, Y.-C.).—-WEs?T v. JONES 
(1851), 1 Sim. N. S. 205; 20 L. J. Ch. 362; 61 
E. R. 79. 

4296. ——— General charges.|— A general charge 
of fraud does not affect the rule as to payment of 
costs by a resisting mtgee.— HAYWARD v. KEARSEY 
(1866), 14 L. T. 879; 14 W. R. 999, L. C. 

4297. Costs of suit to enforce agreement io pur- 
chase—Completion resisted on ground of mis- 
description—Suit dismissed.} —PEERS v. CEELLY, 
No. 4124, ante. 

4298. Costs of further sult after accounts taken. | 
—A decree for foreclosure being made, the mtgee. 
after the accounts had been taken, incurred 
further costs in another proceeding :—-Held: he 
could not, by petition, obtain an order to add them 
to his security.— BARRON v. LANCEFIELD (1853), 
17 Beav. 208; 51 I. R. 1012. 

4299. Overstatement of amount due./— COTTEl- 
ELL v. STRATTON, No. 4393, post. 

4300. Second mortgagee contesting priority of 
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first mortgagee.|—Pitfs. must add to their security 
so much of the costs of the action in the ct. below 
as would have been incurred if the action had 
been a simple action for foreclosure & no question 
of priority had been raised & deft. must pay to 
pltfs. the residue of pltf.’s costs in the ct. below 

& the whole of the costs of the User ORTHERN 

COUNTIES OF ENGLAND FIrnE INSURANCE Co. »v. 

WHirp (1884), 26 Ch. D. 482; 63 L. J. Ch. 629 ; 

51 L. fs 806 4 $2 W. R. 626, Cc. A. 

«lnnotations :—Moentd. Garnham v. Skipper (1885), 43 L. T. 
940; Manners t, Mow (1885), 29 Ch. D. 725; National 
Provincial Bank of England v. Jackson (1886), $3 Ch. D,. 
1: Farrand v, Yorkshire eta Co. (1888), 40 Ch. D, 
182; Taylore. Russell, (1S91} 1 Ch. 8; Isaac «. Worsten- 
croft (1892), 67 L. T. 351; Brooklesby v, Temperance 
Permanent Bldg. Soc., [1893] 3 Ch. 130: He Ingham 
Jones tv. Ingham, [1893] 1 Ch. 352; Garside vw. Liverpoo} 
Ry. Permanent Benefit: Bldg. Soe. (1897), 13 T. L. BR. 180 3 
Re Castell & Brown, Roper *. Castell & Brown, [1898] 1 
Ch. 315: Oliver «. Hinton, 11890) 2 Ch. 264; Taylor «, 
London & County Banking Co., Londan & oa Banking 
Co, «. Nixon, (1901) 2 Ch. 23b > Berwick «. Price (1904) 
T4 L. J. Ch. 249. Cottey tv. National Provincial Bank of 
England (1904), 20 T. L. R. 607; Ruben ». Great. Pingall 
Consolidated, [1904] 2K. B. 722: Longman v, Bath 
Electric Tramways, [1905] 1 Ch. 646; Walker v. Linom, 
{1907) 2 Ch. 104. 

4301. Mortgagee referring to court question of 
amount due — Contention unsuccessful.|}--(1) A 
solr, migee. acting as solr. for himself in a 
redemption action is entitled to costs out of pocket, 
but not to remuneration for personal trouble. 
The objection to the allowance to a deft. solr. 
mtgee. of profit costs need not be taken at tho 
hearing, but may be taken before the taxing 
master after judgment. in the usual form containing 
the common order for taxation of costs has been 
given in a mtgor.’s redemption action, 

(2) A mtgee. docs not necessarily lose his right 
to costs by bringing before the ct. a question as to 
the amount which is due to him in ae of 
principal, interest, or costs, even although he be 
unsuccessful in his contention (STIRLING, J )-— 
Spon vy. LIGKORISH, [L801] 2 Ch. 863 3; 60 L, J. Oh. 
289; 641. T. 70; 30 WLR. 33d. 

Annotation —~.t8 to CL) Refd. Re Doody, Fisher vr. Doody, 
Hibbert v. Lieyd, [1893) 2 Ch. 120. 


SuBb-seeT. O. TAXATION. 
Sce Sect. 12, sub-sect. 2, post. 


Sup-siscr. 6..-SeECURITY FOI COSTS. 

4302. Plaintiff suing by next friend---Security of 
next friend insufficient.|-- In a suit: for redemption 
of real estate of a feme covert suing by her next 
friend, although her husband was co-plitf{. in the 
suit :—- Held: the personal security of the next 


a foreclosure In the Land Titles office, 


PART XVIII. seed 3, SUB-SECT. 4.— 


4296 i. Alleyations of fraud—Charyc 
unsubstantiated. }—RICHMOND tv. EVANS 
(1861), 8 Gr. 508.—CAN. 


4295 ii. .—ENGERSON t. 
SmMirH (1862), 9 Gr. 16.—CAN. 


r. Mortgage transaction fraudulent. }— 
Although the general rule is, that if a 
balance is found due to deft. he will 
receive his costa, still, under the special 
facts in this case, the ct., upon a Dill 
by the mtgor. against the exors. of the 
mtgee., iinpoaohing the whole trans- 
action for fraud, ordered his estate to 
pay all the costs of the lit ation.— 
SOUTER v. BCORNHAM (1863), 10 Gr. 375. 
—CAN. : 

t. Costs of defending redemption 
suit.}~In a suit for foreclosure of a 








mitge., by which the mtgor., in addition 
to other property conveyed, uselgnued 
a mtge. given to him by AL, pitt. ia not 
entitled to recover the costs Incurred 
by him in defending # suit for redemp- 
tien brought against him by the 
assignee of the redemption of M., in 
which suit each party was ordered to 
vay his own costa.—Banxk OF NEW 
SRUNAWICK t. CRONK (1867), 12 N. 3B. 
R. (1 Han.) 228.—CAN. 

a. Claim for subsequent advancce— 
Claim abandoned. }—CKOOKS v. HUGHES 
(1867), 13 Gr. 485.—CAN. 


b. Costs of taking new account—-On 


payment of taxes by morigugee—Pay- 


ment not for protection of security.}-— 
MaTHEW v. MCLEAN (Saek.) (1908), 11 
W. L. R. 630.—CAN. 

_. Wrongful foreclosure set aside.}— 
A intgee., who has wrongfully obtain 


which has been subsequently set aside 
by the judgment of the ct., {8 not 
entitled to have the costs of obtaining 
that foreclosure added to hi« claim on 
tuking the mige. account In the master’s 
office, —WILLIAMS * Box (1913), 24 
W.L. R. 03; 4 W. W. 2445 12 
DL, L. R. 90.—CAN. 


d. Sule proceedings continucd by 
murtgagee wilhuut leave-—Afler winding- 
up order.}-—~He WINNIPEG & WESTERN 
DEVELOPMENT Co, (1916), 33 W. L. KR. 
740; 9 W. W. Jt. 1360.—CAN. 


PART XVIII. SECT. 3, SUB-SECT. 6. 


e. arty resident out of Jurisdiction. } 
—Where a deft. had by answering 
waived his right to security for costs 
& piltf. assigned his Interest in the 
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Sect. 3.—Cosis of foreclosure, sale and redemption: 
Sub-secis.6 & 7. Sects. 4 & 5.) 


friend appearing to be insufficient, & the husband 
being a bkpt., the former must give security for 
costs.—-SMITH v. ETcuEes (No. 2) (1864), 1 Hem. 
& M. 711; 3 New Rep. 457; 9 L. T. 757; 10 
Jur. N. 8. 124; 12 W. R. 368; 71 E. BR. 31. 

ek ac agen Beardmore v. Grogory (1865), 11 Jur. 


4303. Cross sults by companies—Defendant com- 
pany in lquidation.|—The I. society filed a bill 
against, the M. co. to foreclose a mtge. comprising 
nearly the whole of the effects of the M. co. At 
this time the M. co. was in process of being wound 
up under the supervision of the ct. By leave of 
the ct. in the winding up, a bill was filed in the 
name of the M. co. against the I. society, praying 
that it might be declared that the mtge. deed was 
not binding on the M. co., or its bond-holders or 
shareholders ; but that, if the ct. held it to be good 
security, certain renewed bills might be excluded 
from its operation, & that it might be declared a 
security only for bills of exchange accepted by 
the I. society; & that, in estimating the debt 
covered by it, no bills accepted by persons or firms 
other than the I. society might be included; & 
that an account might be taken on this footing of 
what was due; & that the M. co. might be allowed 
to redeem on payment of what should be so found 
due :—Held: the bill was not a mere cross bill ; 
& security for costs must be given; semble: even 
had it been a pure cross bill, security for costs 
must have been given, as it was filed in the name 
of a co. which was being wound up.—Crry oF 
Moscow Gas Co. v. INTERNATIONAL FINANCIAL 
Society (1872), 7 Ch. App. 225; 41 L. J. Ch. 
350; 26 L. T. 377; 20 W. R. 304, L. J. 
zinnotations Apia, Pure Spirit Co. v. Fowler (1890), 25 

Q. B. D. 235. efd. New Fenix Compagnio Anon. d’Assur- 

ances de Madrid v. General Accident, Fire & Life Assce. 

Corpn., {1911} 2 K. B. 619. 

Sec, gencrally, COMPANIES, Vol. IX., pp. 680- 
684, Nos. 4538-4567. 

4304. Sale in foreclosure action.]— An action 
having been brought to foreclose an equitable 
mtge., pltf. at the hearing asked fora sale. Defts. 
did not oppose this, but they wished to have the 
conduct of the sale. The parties left it to the 
judge to decide who should have the conduct: 
Held: defts. ought to have the conduct, because 
it was most to their interest to obtain the best 
possible price for the property; inasmuch as 
defts. alone would be liable for the costs of the sale, 
there was no reason for requiring them to give 
security for the costs.— DAVIES v. WRIGHT (1886), 


82 Ch. D. 220. 
Annotation :—Consd. Brower v. Square, [1892] 2 Ch. 111. 





SUB-SECT. 7.—APPEALS AS TO COSTS. 
Sce Sect. 13, post. 


Sect. 4.—COSTS OF COMPLETING SECURITY. 
4305. What may be allowed—Expenses in con- 
nection with copyholds.|—-LANE wv. KING (1799), 
3 Seton’s Judgments & Orders, 7th ed. 1886. 
4306. 








Expenses of surrender.j—A. & 


MoRTGAGE. 


B. were tenants in common in tail of a copyhold 
estate, with cross-remainders between them. A. 
deposited the deeds with C., as a security for money 
advanced to him, & by a memorandum of deposit 
engaged to surrender his interest when required. 
At the foot of the memorandum B. wrote, ‘‘ I join 
in the deposit.’”? <A. died without issue, & B. 
thereupon became entitled, as remainderman, to 
the entirety. Ona bill by C. for a foreclosure :— 
Held: the charge affected the moiety of A. only 
& B. was bound to surrender such moiety to pltf., 
& to bear the expenses of such surrender.—PRYCE 
v. Bury (1854), L. R. 16 Eq. 153, n.; 23 L. J. Ch. 
676; 22 L. T. O. S. 324; 18 Jur. 967; 2 W. R. 
216,L.C. & L. JJ. 

Annotations :—Consd. National Provincial Bank of England 


v. Games (1886), 31 Ch. D. 582. entd. Janes v. James 
On Boek 16 Eq. 153; Backhouse v, Charlton (1878), 


4307. Costs of declaration of trust—From 
mortgagee to cestui que trust advancing loan.|— 
In taxing the costs upon a mtge. transaction, the 
mtgee. is not allowed the expense of a declaration 
of trust from him to a cestui que trust who lends the 
money.— MARTIN v. BAXTER (1828), 5 Bing. 160 ; 
Tages & P.240; 6L.J.0.8.C.P.242; 180 E.R. 


Annotations :-—Refd. Iie Radcliffe (1856), 22 Beav. 201. 
Mentd. Doo d. Crawley v. Gutteridge (1848), 11 Q. B. 409. 


4308. Costs of application for stop order— 
Needless application.|—A fund having become dis- 
tributable, & a mtgee., with notice that the parties 
entitled had presented a petition for payment out 
of ct. to the mtgee. & to themselves, having applied 
for a stop order, was refused his costs of his 
application.—HOoLE v. ROBERTS (1848), 12 Jur. 


4309. ——— Express power to apply in mort- 
gage deed.|—-The mtgee. of a fund in ct. is entitled 
to the expense of obtaining a stop order on the 
fund in a case in which he is empowered by the 
mtge. deed to apply to the ct. for that purpose, 
but such expenses are not allowed by the taxing 
master under the common order to tax the costs 
of the mtgee.—WADDILOVE v. TAYLOK (1848), 6 
Hiare, 307; 17 L. J. Ch. 408; 67 E.R. 1183. 


Annotation :—Refd. National Provincial Bank of England 
v. Games (1886), 31 Ch. D. 582. 











Sect. 5.—COSTS OF ASSERTING OR DEFENDING 


4310. Of mortgagor.|—-GODFREY v. WATSON, No. 
3791. ante. 

4311. 
ante. 

4812. Of mortgagee—Defence unjust.|—-Mtgee. 
snall not onerate his pledge with costs which he 
eccasions by an unjust defence.—MOCATTA v. 
MURGATROYD (1717), 1 P. Wms. 393; 24 BE. Rh. 
440, L. C. 
Annotations :—Refd. Allen v. Wedgwood (1845), 4 L. T. O. S. 

492. Mentd. Digby v. Craggs (1763), 2 Eden, 200 ; Beckett 

v. Cordley (1784), 1 Bro. C. C. 353 ; Plumb v. Fluitt (1791), 

2 Anst. 432; Toulmin v. Steere (1817), 3 Mer. 210; W. 

vw. Symes (1851), 1 De G. M. & G. 240; Stevens v. Mid- 

Hants Ry., London Financial Assocn. v. Stevens (1873), 

8 Ch. App. 1064; Adams v. Angell (1877), 5 Ch. D. 634; 

Manks v. Whiteley, [1911] 2 Ch. 448. 

4313. Equitable mortgagee.]|— DRYDEN vt. 
Frost, No. 3676, ante. 

4314, Petition by lessor.|—-e Butt, 





|—SANDON v. HOOPER, No. 3823, 

















mtge., the subject of the suit, to a 
Dans eeuident out of the jurisdiction : 
—Held: deft. was entitled to security 
for costs against the new  piltf.— 
THOMYSON ©. CALLAGAN (1870), 3 Ch. 
Ch. 15.—CAN. 


PART XVIII. SECT. 4. 
£. What may be allowed—Costs of en- 
forcing specific performance of mort- 
gage.}—AUSTIN vt. OFFICIAL ASSIGNEE 
ro (1888), 6 N. Z. L. R. 349.— 


PART XVIII. SECT. 5, 


ge. General rule.}—The general rule 
hat a mtgee. is not allowed to add 
his mtge. debt the cost of unsuccess- 
proceedings at law instituted by 


OSE 


Part XVIII.—Costs, CHarcEs, AND EXPENSES. 


Ex p. VARDY (1843), 3 Mont. D. : 
a £ bas, ) ont. D. & De G. 340; 1 
ae ;—Refd. Mackley v. Pattenden (1861), 7 Jur. 


4315. -|—A copy of a petiti 
by a landlord, under 6 Geo. 4, a 16, 8. 75, was 
served upon an equitable mtgee. of the lease :— 
Held: he was entitled to have his costs of appear- 
i eee a cee paid him by petitioner.— 

» Lz p. BANBURY (1 ; ed j 
7 Jur. Goo Pp (1843), as reported in 

4316. Misrepresentation by mortgagor.]— 
B. being embarrassed, consulted her solr. as to the 
best means of raising money to pay her creditors. 
He suggested that certain leaseholds which had 
been voluntarily settled by her upon trust for the 
benefit of herself & her infant children, might be 
treated as if they belonged to her absolutely & 
mortgaged. The trustees of the settlement, 
however, refused to comply with this arrangement, 
but eventually consented to retire from the trust, 
& to the appointment of new trustees. The mtge. 
was then effected, the new trustees giving their 
consent on the understanding that the mtge. 
should be confirmed by B.’s children on coming of 
age. Theexistence of the settlement was concealed 
from the mtgee. at the date of the transaction, & 
on discovering it he took no immediate steps for 
the recovery of his money; but subsequently, 
on the children coming of age, & refusing to confirm 
the mtge., he filed a bill, nine years after the dis- 
covery, against B., her solr., & the old & new 
trustees, praying for a declaration that all & each 
were liable to make good the money he had 
advanced :—Held: all of defts. were liable to 
repay him his principal, interest & costs.— 
CLARK v. LIOSKINS (1867), 86 lL. J. Ch. U8); 16 
L. T. 730; 15 W. R. 11613 on appeal (1868), 37 
L. J. Ch. 561, L. JJ. 

Annotation :-—Mentd. Head v. Gould, [1898] 2 Ch. 250. 





eed 








4317. ——-—-.]--Somes v. MARTIN, [[882] W. N, 
4318, -—- Interpleader rule.]— Deft. being sued 


for rent arrear, & having received notice from a 
mtgee. not to pay the rent to pitf., obtained a rule 
for the mtgee. to interplead : the mtgee. having 
declined to appear to the rule, the ct. ordered that 
each party should pay his costs of the rule.— 
MUurpocyu v. TAYLOK (1840), 6 Hing. N.C. 208 ; 
8 Scott, 604; 89L. J.C. PV. 1855 133 Bb. RR. 116. 

4319. ——— Mortgagee solicitor—Out of pocket 
expenses.|—Mtgee. who acts as his own solr. in 
a suit in defence of his title, is entitled to costs out 
of pocket only.—ScLaTER v. COTTAM (1857), 2U 
L. T. O.S. 309; 3 Jur. N.S. 630; 5 W. RR. 744. 
Annotations :—Consd. fe Donaldson (1884), 27 Ch. D. 544. 

Apprvd. Re Wallis, kz p. Lickorish (1890), 25 Q@. B.D. 

176. Consd. Stone v. Lickorish, [1891] 2 Ch. 3635 fe 

Doody, Fisher v. Doody, Hibbert v. Lioyd, [1893) 1 Ch. 

129. Refd. He Roberte (1889), 43 Ch. D. 32. 

4320. ——-- Proceedings for construction of will.] 
—Testator’s estate proving insufficient, the exors. 
of a mtgee., in whom the legal estate was vested, 
were held entitled to a first charge upon the estate 
for their costs of suit.— HIABERGHAM v. RIDEHALGH 
(1870), L. R. 9 Eq. 395; 23 L. T. 214; 18 W. ht. 
427. 

Annotations :-~—Mentd. Ite Speakman, Unsworth r. Speakman 
(1876), 4 Ch. D. 620; He Gilbert, Danicl vr. Matthows 
(1886), 54 L. T. 752; Zte Hannam, Haddelsey v. Hannan, 
{1897] 2 Ch. 39. 


4321. Mortgagor of reversionary interest—- 


himself, & not undertaken with the 
approval of the mtgor.—-WELIA ft. 
Trust & LOAN Co. OF CANADA (1884), 
9 O. R. 170.—CAN. 

h. Of mortgagee—Against subsequent 


J.—-VOL. XEXXV. 








k. —— 


incumbrauncers. }— BARKY 
(1838), 1 Dr. & Wal. 618.—I 
Chargee.}-—The 
curred by 4 person cotitied to an 
apuuity & charge on wn estate in 
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Land sold & purchase-money paid into court.}]— 
After payment into ct. by a co. of the purchase- 
money of land belonging to a tenant for life & re- 
maindermen, some of the latter mortgaged their 
reversionary interests in the fund. pon the 
death of the tenant for life, the owners of the fund 
& their incumbrancers presented a petition for 
payment of the fund out of ct.:—Held: the 
co. were not liable to pay the costs incurred by 
the mtgees. in proving their incumbrances.— 
Re Gouan's Trusts, Er p. GREAT WESTERN Ry. 
Co. (1883), 24 Ch. D. 569; 53 L. J. Ch. 200; 40 
L. T. 4043; 32 W. R. 147. 


Annotations :-—N.F. Re Olive’a Vatato 
Refd. Re Ruck's Trusts (1895), 13 R. 


4322, -—-—_ -——— .|—Land in settlement 
having been taken compulsorily by a public body 
under Lands Clauses Consolidation Act, 1845 
(ec. 18), & the purchase money paid into ct. a 
reversioner mortgaged his reversionary interest 
in the fund. After the death of the tenant for 
life a petition was presented for the payment of 
the money out of ct. & the mtgee. was served :— 
Held: the public body must pay the costs of 
mitgee.’s appearance those costs being limited to 
42s. & they must also pay the costs of serving the 
mitgee. with the petition.—Re OLIVE's HstTate 
(1800), 44 Ch. D. 316; 501. 5. Ch. 860; 62 L. T. 
626; 38 W. KR, 450. 

Annotation :-—Refd. Ke Ruck’s Trusts (1895), 39 Sol, Jo. 601. 

See, further, COMPULSORY PURCHASE OF LAND, 
Vol. X1., pp. 266, 267, Nos. 1867-1871. 

4323. -—--- Ejectment by mortgagee—- Trespass 
by third person.]--OWEN v. CroucH, No. 3777, 
ante. 

4324, ----- When paid out of general estate-— 
Costs incurred for benefit of parties entitled to 
property.|—Where a mtgee. has been put to 
expenses in defending the title to the estate, the 
defence being for the benefit of all parties interested, 
he is entitled to charge such expenses against the 
estate; but if his title to the mtge. only is dis- 
suted, the costs of his defence should not be 
lenis by the estate as against parties intercsted 
in the equity of redemption, unless they can be 
shown to have concurred in or assisted the litiga- 
tion. PARKER v. WATKING (1859), John. 148 3; 38 
LT. O.8. 2703; 70 1. RR. 360. 
annotationa -~ Mentd. Jée Keane, Lumley or. Desborough 

(IR7L), Le 2 22 Bq. L155 Walters o. Woodbridge (1878), 

7Ch. D. 604, 

4325. —-— Application for rellef from forfelture 

Mortgagees by sub-demise—-Objection by land- 
lord to relief.) Lessor having ejected an under- 
lessee for non-payment of ground-rent, mtgeea. 
by sub-demise of the underlease applied for relief 
under the ordinary equitable jurisdiction & tho 
CG. L. P. Acts, claiming a direct Jease for their 
mtge. term, on the usual conditions. The lessor 
opposed the application on the ground that the 
lessee & the assignee of the head lease were not 
parties, & on other grounds which failed. 

It appeared that the lease had been assigned by 
the lessee's trustee in bkpcy. twenty-seven years 
ago, & that the assignee had not been heard of for 
twenty-six years, & could not be traced :—Held: 
the mtgees. must pay the costs of the action, except 
so far as they had been increased by the lessor 
resisting their claim to relief, which increased costs 
inust be paid by the lessor.—HLUMPHREYS v. 
Morten, (1005) 1 Ch. 730; 74 1. J. Ch. 370; 92 
L. T. $34; 53 W. RH, 552. 

successfully enforcing his clalm against 
the owner, who resisted it, take the 


samo rank as the principal sum).—He 
BaLDWIN’'s EstaTe, (1900) 1 I. HR. 15. 


(1890), 44 Ch. D. 316. 
637, 
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Sect. 5 pina of asserting or defending title. Sects. 


4826. ——— Successful assertion of priority— 
Deduction of costs of particular unsuccessful issue— 
Justifiably raised.] — Mtgee. is entitled to the 
general costs of an action in which he successfully 
asserts his priority & in which he is guilty of no 
misconduct, & the ct. has no discretion to deprive 
him of such costs: but the ct. may, where the 
security is deficient, except from such the general 
costs of a particular issue upon which the mtgee. 
has failed, even though the raising of such issue 
by the mtgee. was perfectly justified.—DEELEY v. 
LLLOYD’s BANK, Lrp. (No. 2) (1909), 58 Sol. Jo. 
419; subsequent proceedings, 57 Sol. Jo. 158, C. A. 


SEcT. 6.—COSTS OF SPECIAL APPLICATIONS. 

4327. By mortgagee—Petition for sale—Bank- 
rupt mortgagor.|—Ha p. WaRRY (1815), 19 Ves. 
472; 34 BK. R. 591, L. C. 

4328. Application for leave to bid at sale.|— 
Where an equitable mtgee. applies for leave to bid 
at the sale of the mtged. premises, the ordinary 
& proper practice is that he should pay the costs 
of the order.—Re JACKAMAN, Hz p. ROBINSON 
(1829), Mont. & M. 261. 

4329. Petition for liberty to make improve- 
ments.|—An equitable mtgee. permitted, on con- 
sent, to make improvements on the property, & 
to add the amount of the expense to his charge 
on the mtged. estate.—Re CUNNINGTON, Ex p. 
ee (1837), 3 Mont. & A. 63; 2 Deac. 236, Ct. 
oO 








4380. ——— Not party to suit—Motion with con- 
sent, of all parties.]——Pltfs. obtained an ex p. 
injunction to restrain defts., a dock co., from part- 
ing with certain wine, on the ground that it was 
fraudulently corked & marked, so as to resemble 
that of pltfs. A prior bond fide mtgee. of the 
wine, who was no party to the suit, moved, with 
consent of all parties to it, for an order enabling 
him to withdraw the existing & substitute proper 
corks, at his own expense, & on payment of defts.’ 
charges to take possession of the wine :—Held: 
he was entitled to the order moved for; he was 
not bound to pay pltfs.’ costs of the suit; but 
as he had moved with consent of all parties to the 
suit, he must pay their costs of his motion.— 
PONSARDIN v. PETO, Ex p. UZzIELLI (1863), 33 
Beav. 642; 3 New Rep. 237; 83 L. J. Ch. 371; 
9 L. T. 667; 10 Jur. N.S.6; 12 W. R. 198; 55 
E. R. 618. 
ae :—Mentd. Moét v. Pickoring (1878), 47 L. J. Ch. 


By tenant for life—-Land compulsorily purchased 
—Right of mortgagees to costs against promoters.| 
~—See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 258, 263, Nos. 1678-1684, 1805, 1806. 


Sect. 7.—COSTS OF RECOVERING DEBT. 
4331. By action—Against mortgagor—Expenses 
properly incurred.|]—Mtgee. is entitled to be 


PART XVIII. SECT. 6. 

1. Summary reference.}]—— Where a 
pltf. moves for a summ reference, 
& seeks to deprive the mites. of his 
costs, a case should be made for that 
relief upon the plead » & the ques- 
tion of costs should be included in the 
reference to the master.—-LoONnG v. 
GLENN (1854), 5 Gr. 208.—CAN. 


m. Payment of money out of court.}— 


n. Payment o 
Where mtgees. 


Where deft. refused to consent to pay- 
ment of the mtge. money out of ct., 
pitf. obtained an order for such pay- 
ment, but at his own cuosts.— BERNARD 
Vv. ALLEN (1866), 2 Ch. Ch. 91.—-CAN. 


money into court.}—-- Cc 
ad a surplus in their 

hands after a sale under thoir mtge., & 
8. claimed the surplus, but refused to 
give such proof as the mtgeces. required 


MoRTGAGE. 


allowed, in account against the mtgor., all expenses 

properly incurred for the recovery of the mtge. 

money.— ELLISON v. WRIGHT (1827), 3 Russ. 458 ; 

38 E. R. 647. 

Annotations :—Distd. Peers v. Coeley (1852), 15 Beav. 209. 
Consd. Merriman v. Bonner (1864), 10 L. T. 88; National 
Provincial Bank of England v. Games (1886), 31 Ch. D. 
582. Refd. Wilkes v. Saunion (1877), 7 Ch. D. 188. 
4332. -]—NATIONAL PROVINCIAL 

BANK OF ENGLAND v. GAMES, No. 4048, ante. 
48333. ——_- ——— Costs incidental to dishonour of 

bill or note.|—-ABERDEEN v. CHITTY (1839), 3 

eg C. Ex. 879; 8 L. J. Ex. Eg. 30; 160 E. R. 

749. 

4334. ——— Against surety—Insolvency of surety 

immaterial.]|—ELLIson v. WRIGHT (1827), 3 Russ. 

458; 38K. R. 647. 

Annotations :—Expld. Peers v. Coeley (1852), 15 Beav. 209. 
Apprvd. National Provincial Bank of England v. Games 
(1886), 31 Ch. D. 582. Refd. Merriman v. Bonner (1864), 
10 L. T. 88; Wilkes v. Saunion (1877), 7 Ch. D. 188. 
4335. ——— Contract of suretyship subse- 

quent to mortgage.]|—A customer of a bank 

deposited certain shares with the bank as security 
for a loan, with a memorandum of deposit. The 
bank afterwards obtained judgment against her 
in respect of the debt, when an arrangement was 
made under which her husband guaranteed pay- 
ment of part of it by instalments. The bank sued 
him on his guarantee & obtained judgment with 
costs; &, although the wife’s debt to them had 
now been satisfied, they declined to retransfer the 
shares to her until these costs were paid. In an 
action by her against the bank to obtain a re- 
transfer of the shares or their value :—Held: 
the action was in effect one of redemption; the 
costs of the action against the husband were 
properly incurred & the wife was bound to 
indemnify him against them; & the bank were 
entitled to the benefit of the indemnity & to retain 
the shares till payment of the costs of the action 
against him, on the principle laid down in National 

Provincial Bank of England v. Games, No. 4048, 

ante.—Sacus v. ASHBY & Co. (1903), 88 L. T. 393. 
4336. Against executor of mortgagor.|—- 

Mtgee. is not cntitled, as against the devisees of 

the mtged. estate, to be paid the costs of an action 

on the mtgor.’s bond, brought by him against the 

extrix. of the mtgor.—LEwis v. JOHN (1838), 9 

Sim. 366; Coop. Pr. Cas.8; 71. J. Ch. 242; 59 

kK. R. 398. . 

Annotation :-—Dbtd. National Provincial Bank of England 
v. Games (1886), 31 Ch. D. 582. 


4337. Combined with foreclosure action.|]— 
FARRER v. Lacy, HARTLAND & Co., No. 3702, ante. 

4338. Costs of execution—Mortgagees of property 
having joint fiduciary character.]—There being 
two mtgees. having a joint fiduciary character, the 
costs of one solr. only will be allowed. 

Bkpt. owed to one creditor £370, to another £267, 
& they had commenced proceedings against him. To 
induce them to stay proceedings, he gave them a 
second mtge. on property, at Torquay, already in- 
cumbered with a debt of £1,000, empowering them, 
‘* or either of them,”’ to proceed to sale, in the event 
of the money not being forthcoming on & certain 
day, & to apply the proceeds in the payment of 
their debts & of the costs in the actions which had 
been begun, dividing it between them part passu, 


of his me ab :—Held # wr fhe 
mtgees. had acted reasonably ~ 
quel proper proof, &, failing to get 
it, had paid the surplus into ct., they 
were entitled to their costs of so doing. 

KINGSLAND (1879), 8 P. R. 77.-— 
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o. Tecference to sao value of eee) 
—ADVANCE RUMELY J] HRESHER -. 
Balin (1921), 59 D. L. R. 684.—-CAN. 


Part XVIII.—Cosrts, CHARGES, AND EXPENSES. 


according to the amount of their respective claims. 


© money was not paid; judgment was entered 


up upon both actions, & an execution levied whic] 
was rendered abortive b he: fiat 
before ‘the tae y the issue of the fiat 
entitle their interest up to the date of the sale 
of the property, nor to the costs of the execution, 
on the ground that they had a right to avail 
themselves of every means to secure payment; 

& they had no right, as mtgees., to employ two 

solrs., upon the ground that the power of sale was 

card he a os them, & that they were 
sted in different proportions.— 

(1851), 18 L. T Ow prt Re LiGhTroot 
4339. Administration—To deceased mortgagor.| 

—Mtgee. having been at great charges to defend 

@ sult at law, brought by the heir of the mtgor., 

who endeavoured to defeat the mtge. by an 

entail, but could not prevail; upon a bill after- 
wards brought by the heir to redeem, the mtgee. 
allowed his full costs expended in that suit, & not: 
tied down to the costs taxed. Allowed also costs 
in taking out administration to the mtgor., as 

principal creditor.— RAMSDEN 1. LANGLEY (1705), 

2 Vern. 536; 1 Eq. Cas. Abr. 328; 23 E.R. 047. 

Annotation :-—Refd. Hunt v. Fownes (1803), 9 Vos. 70. 
4840, ——~— Importance of stating on bill 

mee of proceedings.]~—-Wanrp v. Barron, No. 4053, 
4341. To incumbrancer under will of mort- 

gagor.|—Mtgcee. allowed the costs of procuring 

administration to an incumbrancer under the will 
of the mtgor., as a necessary party to the fore- 

closure.— HUNT v. FOWNES (1803), 9 Ves. 70; 32 

E. R. 527. 

Annotations :—Distd. Ward v. Barton (1841), 
Mentd. Russel v. Buchanan (18338), 9 Sim. 16 
4342, By mortgagor to perfect title to 

security—-No request by mortgagee.}|—-Mtgor. who 

has taken out letters of administration which 
were necessary to perfect the title to the mtged. 
property, is not therefore entitled to be paid out 
of the mtged. property the expenses of sv doing.~— 

SAUNDERS v. DUNMAN (1878), 7 Ch. J) 825; 47 

L. J. Ch. 3388; 38 1. T. 416; 26 W. R. 307. 

annotations :-—Mentd. Ke Lesiie, Leslie ro Fronuch (18834), 
23 Ch. VD. 5523; Fulcke v. Scottish Imperial Insec. (1886), 
34 Ch. D. 934. 

Partition actions.|—See PARTITION. 
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Sect. 8.—COSTS OF SUCCESSIVE INCUM- 
BRANCERS. 


4343. Priorities as to costs—Sult undertaken by 
incumbrancer—On behalf of himself & others.}-— 
Under a bill by a second incumbrancer, a receiver 
being appointed, & the first incumbrancer taking 
the benefit of the suit, the costs are to be paid in 
the first instance, before the demand of the first 
incumbrancer.—WHITE v. PETERBUROUGH (BP.) 
(1821), Jac. 402; 37 E. R. 902. 


Annotations :—Consd. Tipping v. Power (1842), 1 Hare, 405. 
Apld. Armstrong v. Storer (1852), 14 Beav, 535. Consd. 
Ford t. Chesterfield (1856), 21 Beav. 426. 


4344. ——— -]—(1) Generally, the costs 
of a mtgee. are added to his security, & in what- 
ever rank or order the security stands, his costs 
are united to it & form part of it; but if he 
institute a suit for the administration of a deceased 
mtgor., his coste are those of a pitf. in an ordinary 

inistration suit. 


PART XVIII. SECT. 8. 
Pe x Priorities as to costa—Suit for 
by puisne incumbrancer.}—In the 
absence of special circumstances a 
nisne mtgee. who institutes proceed- 
for sale Is only entitled to costs 











34 1.—IR. 


oe 


with his demand, & in the event of a | —Henxy vr. KERK (1914), 30 O. L. H. 
deficiency is not cutitled to costa in | 5 

priority to earlier tucumbrancers.-— 
O'’MEAGHER vw. VaLy, (1917) 1 I. KR. 


q. Coes of suil i delermine privrities. | 
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(2) When a puisne incumbrancer sues for & 
recovers a fund for the benefit of all, his costs are 
paid, in the first instance, out of the fund recovered. 

An estate was greatly incumbered. The first 


the mtgees. were not | charge was an annuity, &, in default of payment, 


the annuitant had a power to sell & invest the 
produce in the purchase of a similar annuity. 
The grantor reserved a power of repurchase. The 
annuitant having suld the estate, the fifth incum- 
brancer filed a bill to repurchase the annuity & 
distribute the produce :—I/eld: pltf.’s costs were 
the first charge on the fund, & the costs of the 
other incumbrancers must be added to their 
securities. — WRIGHT v. Kuspy (1857), 23 Beav. 463 3 
29 L. T. 0.8.46; 3Jur.N.S. 851; 5 W. KR. 381 ; 
a3 EK. RR. 182. 

lnnotation :— As to (2) Apld. Batten, Promitt & Scott v. 

Dartmouth Harbour Comes. (1890), 45 Ch. D. 612, 

4345. ——~ Suit to determine priorities & for 
distribution.]—In an administration suit, all ied 
& necessary parties have their costs prior to the 
administration of the fund. Hut in suits by 
mtyees. to ascertain priorities upon an ostate or 
upon a fund produced by it, after the proper costs 
of pltf. are paid, the costs of the other incum- 
brancers are added to their securities, & puid in the 
order of their priorities.~-Forp v. CHESTERELELD 
(MARL) (1856), 21 Beav. 420; 62 bh. RR. O24. 
Annotations :-—Folld. Wright e. Kirby (1857), 23 Beav. 463. 

Refd. Batton, Proffitt & scott v. Dartuioulh ddarbour 

Comers. (1890), 44 Ch. D. 612. 

4346. ----— —-—.]--With regard to the costs, 
this being a question of priurity, the usual rule in 
a case of this sort, where it is a mere question of 
priority, is for cach party to add his custs to his 
security (Curry, J.).—PoLLock v. LANDS IM- 
PROVEMENT Co. (1888), 87 Ch. I). 661 5 57 L. J. Ch. 
8533; 58 L. T. 3745 86 W. At. OFT. 

4347, —--- —---.{- A firm of solrs. who had 
recovered judgment against harbour comers, for the 
wmount of a bill of costs, brought an action against 
the comrs. in the Ch. Div. for a declaration that 
pit{s. were entitled to a charge on the property of 
the comrs., enforcement of the charge, an inquiry 
to ascertain & determine the other persons entitled 
to charges, & the rights of pltfs. d& such persons, & 
for the appointment of o receiver of the comys.’ 
undertaking, A receiver was appointed, & judg- 
ment given, directing an inquiry us to incum-: 
brancers & their priorities. The chief clerk, in 
answer to the inquiry, certifled the priorities, & 
found that pitfs. were entitled to a charge subject 
to certain specifled inacumbrances & in priority to 
others. There was a fund in ct. consisting of 
moneys which had cume to the hands of the 
receiver. Upon further consideration of the 
action :—Held: (1) Commissioners Clauses Act, 
1817 (c. 16), 4. 60, was applicable to the comrs., 
not only personally, but as a corporate body, & 
that, by virtue of the right of indemnity conferred 
by that sect., the Comrs., notwithstanding that 
they were in the Poon of mtgors., were entitled 
to their custs of the action as between solr. & 
client. out of the fund in ct. in priority to all other 
parties ; (2) according to the pene established 
in Ford v. Chesterfield (Larl), No. 43545, ante, & 
Wright v. Kirby, No. 4344, ante, pltfs. were entitled, 
in aay to the other partics except the cotnrs., 
to be paid out of the fund their costs of the action, 
so far as the other parties except the comrs. had 
had the benefit thereof in securing the fund in ct. 
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Sect. 8.—Costs of successive incumbrancers. 
9,10 & 11.] 

& ascertaining & determining the rights of the 

parties to it.—BATTEN, ProrFritr & ScoTT v. 

DARTMOUTH HARBOUR Comrs. (1890), 45 Ch. D. 


Sects. 





612; 59 L. J. Ch. 700; 62 L. T. 861; 38 W. R. 
603. 
4348. Discretion of court.|—As a 





general rule, the costs in a priority suit follow the 
mtges., but the ct. has a discretion to make a 
different order, & if on appeal the judgment of 
the ct. below is affirmed, the Ct. of Appeal will not 
vary the order as to costs.-HARPHAM v. SHACK- 
Lock (1881), 19 Ch. D. 207; 45 L. T. 569; 30 


W. R. 49, C. A. 

Annotations :-—Refd. Re Cooper, Cooper v. Vesey (1882), 
20 Ch. D. 611. Mentd. Garnham v. Skipper (1885), 53 
L. T. 9 Humber v. Richards (1890), 


40: Re Richards, 
45 Ch. D. 589; Taylor v. Russel], (1892) A. C. 244; 


Powell v. London & Provincial Bank (1893), 62 L. J. Ch. 
ae nou & County Banking Co. v. Goddard (1897), 
> . 7T~ 


4349, —-— ——— Affirmation of order by Court 
of Appeal—Whether order as to costs varied.|— 
HARPHAM V. SHACKLOCK, No. 4348, ante. 

4350. Suit against owner of legal estate—Acquired 
with notice of prior incumbrance.|—In a suit to 
establish an equitable charge against an owner, 
who had acquired the legal estate with actual 
notice of the existence of the charge, a decree 
was under the circumstances, made in favour of 
pltfs., with costs up to & inclusive of the hearing.— 
SHARPLES vy. ADAMS (1863), 32 Beav. 213; 1 
ae 460; 8 L. T. 188; 11 W. BR. 450; 55 
o. e =) 


Annotations :—Mentd. Maxficld ». Burton BT) Ta. 17 
Eq. 15; HR. v. Shropshire Union Co. (1873), L. R. 8 % 8B. 
420; Taylor v London & County Banking ioe "London 


& County Banking Co. v. Nixon, [1901] 2 Ch. 231. 


eed 





Sect. 9.—EFFECT OF INSTITUTION OF 
ADMINISTRATION PROCEEDINGS. 
See Exrcurors, Vol. XXIV., pp. 842, 843, 
arta Nos. 8761-8766, 8773, 8940-8942, '8958- 


SECT. same TO REALISE SECURITY 
Y SALE. 


4351. Priority of abate costs—Equitable 
mortgage by deposit—Security not completed 
through default of mortgagor.]|—Hquitable mtgce. 
not entitled to costs on application for sale of 
pledge, etc., though it was owing to bkpt. that no 
regular mtge. was made.—Exz p. —— (1817), 
2 Madd. 281; 56K. R. 339. 

4352. Under written agreement.]— 
On a petition for the sale of mtged. premises by 
an equitable mtgee. under a written agreement 
for a mtge., petitioner is entitled to costs.—Re 
WELLS, Ea p. BRIGHTWEN (1818), 1 Swan. 3; 36 
BH. R. 274, LC. 

4353. Written memorandum.|]— 
Equitable mtgee. by a deposit of deeds, with a 
writing expressing the terms of the deposit, is 
entitled, on a petition on bkpcy., for a sale, to 
have his costs out of the produce of the mtged. 
tad aad ma p. TREW (1818), 3 Madd. 372; 56 


4354. -|—As it is not disputed 
that there has been a sufficient part performance to 
take this case out of the Statute of Frauds, I 
think the statute should be excluded from con- 
sideration, & that petitioners are entitled to have 
their costs out of the security, which happens to be 























MorRTGAGE. 


the rule in the case of an equitable mtge. with a 
written memorandum (KNIGHT BRUCE, V.-C.).— 
Re TaybLor, £2 ese CooPER (1844), 3 Mont. D. & 
De G. 717, Ct. o 

4355. —— No writing at time of deposit— 
Subsequent memorandum.}|—An equitable mtgee., 
by deposit of title deeds without writing, exempted 
from paying the costs of his petition, the mtgor. 
having subsequently written a letter directing him 
to hold the deeds, after payment of his own mtge., 
for the second mtgee.—Re LEEK, Ex p. REID 
(1828), Mont. & M. 114. 

4356. No memorandum.]— Where 
deeds relating to freehold & leasehold property 
were deposited with an equitable mtgee., but the 
memorandum accompanying the deposit merely 
related to the leasehold property :—Held: the 
mtgee. might nevertheless pray a sale of the free- 
hold as well as the leasehold property, subject 
however to the payment of the costs of the sale.— 
AM EVANS, Lz p. ROBINSON (1832), 1 Deac. & Ch. 

19 


4357. .|—Upon a bill filed to 
enforce an equitable mtge. by deposit without 
memorandum, costs will be given to pltf. as 
against the personal representatives of the mtgor. 
—CONNELL v. HARDIE (1839), 3 Y. & C. Ex. 582 ; 
160 E. R. 834. 

4358. ean equity an equitable 
mtgee., though the mtge. be without memorandum, 
will be allowed his costs as against the assignees 
of the insolvent mtgor.—R. v. CHAMBERS (1840), 
4Y.&C. Ex. 54; 160 E.R. 917. 

4359. Custom not to give memo- 
randum.]—Equitable mtgee. by deposit of shares 
in a public co. without written memorandum :— 
Held: entitled to his costs, on evidence of custom 
not to give written memorandum.—Re DAVIEs, 
Ex p. Moss (1849), 3 De G. & Sm. 599; 18 L. J. 






































Bey. 17; 18 L. T. O. S. 364; 13 Jur. 866; 64 
E. R. 623. 
4360. Deficient security.|—In a suit 








by a simple contract creditor, whose debt was 
secured by a deposit of deeds by way of equitable 
mtge., against the exors. & devisees of debtor, 
the mtged. premises were sold, & were not sufficient 
to pay pltf.’s debt. The general assets of testator 
were insufficient to pay his debts & the costs of 
suit. ‘The parties beneficially entitled under the 
devise by their answer disclaimed, but the bill 
was not dismissed against them :—Held : pltf. 
as equitable mtgee. was entitled to the procceds 
of the sale of the mtged. premises, & the exors. 
of testator were entitled to retain in full out of the 
general assets the debts owing to them by testator, 
& the residue of the assets should be applied in 
the following order: in payment (a) of the costs 
of the exors., as between solr. & client ; (b) of the 
costs of pitf. -» including those of the purchaser, 
which pitf. was ordered to pay; (c) of the costs of 
defts. beneficially entitled under the devise; & 
(ad) of the debts remaining due to pltf. & the other 
creditors.— TIPPING v. POWER (1842), 1 Hare, 405 ; 
11 L. J. Ch. 257; 6 Jur. 434; 66 E. R. 1090. 


Annotations :-—C onsd. Hepworth v. Heslop (1844), 3 Haro, 
Tuckley v. a Bompeon (1860), 126 ; 


485; or & H. 
Honderson v. Dodds (1866), L. R. 2 Eq. 5 Re Macineg 
Mansions Co. (1867), L. R. 4 Eq. 601. Rela. Gaunt . 


Tevlcr oe ees 2 Hare, 413; Silcock v. Roynon (1843), 2 
Y.&C Cas. 376 ; Ford ». ae) oe ee 21 are 
426; ribet v. Kemshead coat 2L. 
Ree Griffith, Jones v. Owen, [1904] 1 Ch. B07. 
Rhoades, Ex p. Rhoades, [1899] 1Q. 8.9 


Mentd. Re 








4361. —— J—WADE v. Wik. No. 
4168, ante. 
4862. Costs of coming into court—To 








make security available.|-The practice of the 
comrs. of bkpts. in not allowing equitable mtgees., 


Part XVIII.—Costs, CHARGES, AND EXPENSES. 


with written memorandum of i 

their security their costs of co nee ee 
: ming to the ct. to 

make their security available condemned.— Re 

Gawan, Hx p. BARCLAY (1855), 5 De G. M. & G. 

403; 26L. T. 0.8.97; 193. P. 804 ; 1 Jur. N.S. 

1145; 43 E.R. 926; sub nom. Re BARCLAY, Ex p. 

Gawan, 25 L. J. Bey. 1; sub nom. GAWAN v. 

Co Ex p. Barcuay, 4 W. RB. 80, L. C. & 

Annotations :—Mentd. : P - 

536 ; hiGmee mapace “a ua ae Hoav. 31h Site 

Buller, Kr p. Wornald (1860), 2 L. T. 544; Re Walker 

Kz p. Acton (1861), 4 L. T. 261; Boyd vr, Shorrock (1867), 

L. R. 5 Eg. 72; Tobb v, Hodge (1868), 38 L. J.C. P. 217: 

oye v. Fenwick, Fenwick v. Begbie (1871), 8 Ch, App. 

Ashby. ieee rae ood, [1894] 1 Q. B. 713; Reynolds 

4363. Claim to prove in administration of 
mortgagor’s estate.|—-Mtgee., whether legal or 
equitable, is entitled after the death of the mtgor., 
to prove his whole debt in an administration suit. 
& realise the security for the balance which the 
general estate may be deficient to satisfy. 

Where an equitable mt gee. filed his bill, praying. 
first to realise his security, & then to prove for the 
balance only against the general estate :—Held : 
he was asking less than his strict rights as mtgee., 
& his costs allowed out of the proceeds of the 
security in priority to those of the exors,— 
TUCKLEY v. THOMPSON (1860), 1 John, & H. 126; 
29 L. J. Ch. 5483 21. VT. 5653; 8 W. RR. 3023 70 
E.R. 889; on appeal, 3 L. YT. 257, L. Jd. 
Annotation :-—Refd. Re Oriental Hotels Co., Perry v. Oriental 

Hotels Co. (1871), Li. R. 12 Eq. 126. 

4364. Suit by first mortgagee with power of 
sale—Lost title deeds.]— A first incumbrancer 
having a power of sale, but having lost. the title 
deeds, institutes a suit to have the estate sold, 
the subsequent incumbrancers are entitled to be 
paid their costs, although the proceeds of the sale 
are not sufficient to pay what is due to plitf.— 
WONTNER v,. WRIGHT (1829), 2 Sim. 5435 57 BK. 
$90. 

Annotations :-—Consd. Tipping v. Power (1842), 1 Hare, 
405. Apld. Armstrong v. Storer (1852), 14 Beav. 535 ; 
Macrae v. Klerton (1858), 27 L. J. Ch. 777. 

4365. Mortgagee consenting to sale—In 
administration suit.|—The mtgec. or incumbrancer, 
consenting to a sale of the mtged. premises in 
an administration suit, does not thereby waive 
his right to be paid his principal, interest & costs 
out of the moneys produced by the sale, in priority 
to the costs of pitfs. in the cause.— HEPWORTH vw, 
Hrsiop (1844), 3 Hare, 485; Y Jur. 796; 67 
EB. RR. 472. 

Annotations :-—Consd. Armstrong r. Storer (1852), 14 Beav. 
535: Ford v. Chesterfield (1856), 21 Kenv. 426. Refd. 
Re Mackinlay (1864), 2 De G. J. & Sm. 358. 

4366. ——.|—By an order made, 
with the consent of the mtgee., for the sale of 
mtged. property, the money to arise from the 
sale was directed to be applied, in the first place. 
in payment of the mtgee.:—Held: it was not 
competent for the ct., by an order made on 
subsequent further consideration, to direct the 
payment of the costs of the sale in priority to the 
mtge. debt. Semble: the payment of the costs 
of sale of a mtged. estate ought not to be ordered 


out of the procee 


PART XVIII. SECT. 10. 


4365 i. Priority of mortgagee’s costa— 
Mortgagee consenting to sale—In ad- 
ministration suit.)— Re JOHN&#TON, 
MILLAR 9. JOHNSTON (1888), 23 L. KH. 

















closure only, & 











| t. Sale in lieu of foreclosure-— ‘asta of 
decree, }-—W here, on @ bill praying fore- 
decree 
drawn up, with a direction that the 
mtgor. should pay any deficiency, the 
ct., at the instance of the mtgor., four 
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consenting mtgee., whether or not a party to the 

cause.—He MACKINLAY, WaRD v. MACKINLAY 

(1864), 2 De G. J. & Sm. 358; 5 New Rep. 28; 34 

L. J. Ch. 523 11 L. T. 826; 10 Jur. N.S. 10638; 

13 W. R. 65; 46 E.R. 414, L. JS. 

«{nnotation :-—Retd, Re Oriental Hotels Co., Perry v. Oriental 
Hotels Co. (1871), L. R. 12 Eq. 196. 

4367. ——- Deduction of costs of sale.| 
—In a suit to administer a mtgor.’s estate, the 
mtgec., who was not. a party, came in & consented 
to a sale. The produce formed the whole assats, 
& was less than the mtge.:—Held: the mtgee. 
was entitled to the whole fund, after payment of 
the costs of sale.—D1IGHTON v. WiTnerRs (1862), 
31 Beay. 423; 54 E.R. 1202. 

«lnnotations -—Retd, Ite Mackiulay (1864), 2 De G. J. & Sm. 
358; Re Oriontal Hotels Co,, Perry ¢. Oriental Hotetsa Co, 
(1871), L. KR. 12 Eq. 126. Mentd. United Realization Co. 
tv... Comrs. (i8us), 79 0. 7. 556, 

4368. -—-- Mortgagee allowing his rights to be 
determined by suit.j-—(1) A creditors’ suit was 
instituted for the administration of an estate, 
pitf. being a puisne mtgee., the bill impeaching 
a first mtge. & asking for the realisation of the 
second security. The first mtgee.. who was a 
party, by his answer insisted on his rights. <A 
receiver was appointed by the ct., the flrat mégee. 
not opposing, & he, the mtgee., took no part in, 
although he had notice of, the proceedings in the 
suit. Claims were set. up by strangers against the 
estate paramount the mtges. & the mtgor.’s title, 
which were defeated in proceedings at law instituted 
by order of the ct. 3) & the receiver was ordcred to 
pay the costs of these proceedings, without prejudice 
to the question how they were ultimately to be 
borne. The ct. ordered a sale of the estate, & 
directed that the flrat mtgee., whose title to priority 
had been established, should join therein. The 
income of the estate became insuficient to pay the 
interest. on the incumbrances, whereupon the first 
mtgec. presented a petition, praying the dis- 
charge of the receiver & that he might be let into 
possession, but the petition was dismissed :-~ 
Held: the mtged. estate was not, a8 against the 
first’ mtygee., liable to the costs of the law pro- 
ceedings of defending the estate, nor as against 
him to the gencral costa of the creditors’ suit ; 
he was entitled to have the receiver discharged, & 
to be let into possession without paying any of 
such costa. 

(2) Whatever may be meant by the expression 
that deft. has adopted a suit, I think that there 
has been no adoption of the present suit by 
applts. It is one which, among other things, 
sought to impeach their security... . They 
defended it, & as it appears effectually (KNIGHT 
Bruce, L.J.).-—LANGTON v, LANGTON (1855), 7 
De GM. & G. 303 3 Kq. Rep. 604; 24 LL. J. Ch. 
625; 241. T. O. S. 2945 1 Jur. N.S. 10783 3 
W. RB. 222; 44 46. R12, L. J. 

Annofation :-~ Generally, Retd. ie Pound & Hutchins (1889), 
42 Ch, D, 402, 








= ea 


Sect. 11.—-ACTION FOR ACCOUNT. 
4369. Mortgagee selling under power of sale— 


ds in priority to the debt of a! Action for account of surplus proceeds.|—-A., the 





a. Purchaser wlth notice of tneum- 
brance—Tauking aasignment of mort- 
yagyee's judgment for sale &: mortgage-— 
No right against mortgagor for coats. }-— 
KeMPT v. MACAULEY (1883), ¥ P. R. 
582.—--CAN. 


or salo was 


Ir. 50.— IR. care afterwards, amended the decroe 
4366 ii. med t. by striking out this pilireetion, but sie. XVIFI. ernie, - 11. = 
9 L. R. Ir. 318.——0n. rdered him to pay the costs of the . Mortyagee aelling under pow 
eco r tate proceedings under ¢ 16 decree. —'O°KE- | of aale— Action Vor account uf eurplus 


— J 
e 


65 ili. —— HIL- 
ret ©. MORIARTY, (1894) 1 I. R. 316. yee 


— IR. 


NOUR ¢. BULLOCK (1865), 12 Gr, 138.— 


proceeds, }—- MCGILLICUDDY % GHIFFIN 
(1872), 20 Gr, 31.—-CAN. 
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Sect. 11.—Action for account. 
1 


Sect. 12: Sub-sects. 


first mtgee. of a ship, with the sanction & authority 

of B., the second mtgee., sold it & received the 

proceeds, which exceeded the amount due to him : 

—Held: A. was accountable to B. in the character 

of trustee, & A. having insisted that there was a 

deficiency, & having neglected to account, & a 

balance having been found against A., in a suit 

by B., A. ought to pay the costs of the suit.— 

TANNER v. HEARD (1857), 23 Beav. 555; 29 

L. T. 0. 8.257; 3 Jur. N.S.427; 5 W.R. 420 ; 53 

E. RR. 219. 

Annotations :-—Expld. Banner v. Berridge (1881), 18 Ch. 1D. 
254. Refd. Charles v. Jones (1887), 35 Ch. D. 544; 
Williams v. Jones (1911), 55 Sol. Jo. 500. 

4370. .]—Where a mtgee. sells under 
his power of sale &, after he has paid himself his 
debts & costs out of the purchase-money, a surplus 
remains in his hands, it is his duty, if he cannot 
ascertain who are the persons entitled* to the 
surplus, to set it apart so as to be fruitful for their 
bencfit, & if he fails to do so he will be charged 
with interest at 4 per cent. from the time of the 
completion of the sale. 

A mtgee. in possession sold under his power 
of sale & retained surplus proceeds of sale. In an 
action against him for accounts he admitted that 
a sum was due from him, & paid stich sum into ct. 
On the taking of the accounts it appeared that a 
considerably larger sum was due :—Held: he 
ought not to be allowed his costs of taking the 
accounts.—CHARLES v. JONES (1887), 35 Ch. JD. 
a 56 L. J. Ch. 745; 56 L. T. 848; 35 W. R. 
Annotationa :—Consd. Heath v. Chinn (1908), 98 Tl. T. 855; 

Williams v. Jones (1911), 55 Sol. Jo. 500. entd. Thorne 

» Heard, {1894] 1 Ch. 599; Eley v. Read (1897), 76 L. T. 

39; Re Thorne, [1914] 2 Ch. 438. 

4371. —— -|—The rule that a mtgee. is 
entitled by contract to the costs properly incident 
to a redemption action does not apply to an action 
for account against the mtgee. after he has realised 
his security by sale.—WILLIAMS v. JONES (1911), 
55 Sol. Jo. 500. 











MORTGAGE. 


Srecr. 12.—TAXATION. 
SuB-sEcT. 1.—IN GENERAL. 


4372. Taxation of bill of mortgagee’s solicitor— 
At instance of mortgagor.|—-Upon a petition by 
a mtgor. to tax the bill of the mtgee.’s solr., after 
payment, the mtgee. must be served. A mtgor. 
secking to tax the bill of the mtgee.’s solr. as 
against the solr., stands in the position of the 
mtgee. himself, & if the mtgee. cannot tax it, 
neither can the mtgor.; but the mtgor. may tax 
it as against the mtgee. for the purpose of diminish- 
ing the amount of his claim.—Re BAKER (1868), 
32 Beav. 526; 2 New Rep. 151; 8 L. T. 566; 11 
W. R. 792; 55 BE. R. 207. 


Annotations :—Mentd. Ke Massey (1865), 34 Beav. 463 ; 
Fe Foster, Barnato v. Foster, [1920] 3 K. B. 306. 


4378. |—On the taxation, under 
Solicitors Act, 1843 (c. 73), s. 38, of the bill of a 
mtgee.’s solr. at the instance of the mtgor., items 
which the mtgor. would not be liable to pay as 
between himself & the mtgee. must be disallowed, 
even though the solr. would be entitled to charge 
them as against his client, the mtgee.—Re LoNG- 
BOTHAM & Sons, [1904] 2 Ch. 152; 73 L. J. Ch. 
681; 90 L. T. 801; 52 W. R. 660; 48 Sol. Jo. 
546, C. A. 

Annotations :-—Apld. Re Cohen & Cohen, [1905] 2 Ch. 137. 


Refd. Re Lewis (1904), 49 Sol. Jo. 54. Mentd. Hirst & 
Capes & Elsworth v. Fox (1908), 99 L. T. 624. 


4374. Solicitor mortgagee—Negotiation fee— 
Mortgagee’s Legal Costs Act, 1895 (c. 25).}— 
Re Norris, No. 4065, ante. 








Ce eed 


SUB-SECT. 2.—FORECLOSURE, SALE AND 
REDEMPTION. 

4375. What may be allowed—Costs of first mort- 
gagee foreclosing mortgagor—Solicitor é& client 
costs.|—The costs which the first mtgee. has been 
put to, shall not be taxed, as in case of an 
adversaries suit, but he shall be allowed all his 
costs & charges, as is done in case of a solr. who 
lays out money for his client; & the profits of the 
mtged. premises shall be first applicd to pay off 


et ne Anat 





4369 if. ——— ———.. Where a mit gee. 


sold under a power of sale in his mtge., 
& the mtgor. afterwards brought 


uction against him for an account, & 
paymont over to him, of the surplus 
which he alleged was in the mtgee.’s 
hands, & on tuking the account it was 
found that a balance of $136 was 
payable to the mtgor,:—Held: the 
mtgees, must pay to the mtgor. his 
full costa of suit.——-BOULTON v. ROW- 
LAND (1883), 4 O. R. 720.—CAN. 


4369 iii. ~}—In an action 
for an account by a mtgor., against the 
exors, of a migeo. who had sold the 








mtged. premises under the power of 
sale in the mtge., & who had also 
tukon procecdings at law, a small 
balance of $10 wus found in his favour. 
Pitf. cata made certain charges 
which he failed to substantiate, & not 
having proved that an account was 
demanded & withheld from him; & 
certain spocial matter pleaded by defts. 
being found against him :—Held: 
neither party ontitled to costs.— 
BEATTY v. O'CONNOR (1884), 5 O. R. 
747.—CAN. 


4369 iv. ——.}-MORTON v. 
HAMILTON PROVIDENT & LOAN SOCIETY 
(1885), 10 P. R. 636.—CAN. 

4369 v. ——.}—GILES 0. 
HAMILTON PROVIDENT & LOAN SOCIETY 
(1895), 10 Man. L. R. 567.—CAN. 

b. Costs of redemption suit—Neces- 
sitated by unnecessary action for 
account.)}—A mtgee. in possession was 
ordered to pay the whole costs of a 








sult for redemption, which had been 
renderod necessary by his insisting 
upon his right to have the accounts 
tuken by the ct., where on the accounts 
being taken it appeared that at the 
date of the filing of the statement of 
claim the mtge. debt had in fact beon 
paid off in full—BRaNDT v. UTLEY 
(1903), 4 S&S. R. ON. S. W. 42; 21 
N.S. W. W. N. 10.—AUS. 
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43872 i. Z'azxation of bill of morigagec’s 
solicitor—At instance of mortgagor.}— 
The mtgees. of land having brought 
ejectment, & sold under the power of 
sale, their solr. sent the surplus pur- 
chase money to the mtgor., accon- 
panied by a statement of the amount 
due, in which one item was for ‘* solr.’s 
costs, $143.’ The particulars being 
asked for, he rendered two separate 
bills, one of the ejectment, the other 
of the sale:—Held: the mtgor. was 
clearly a person entitled to apply for 
taxation.— Re MACDONALD, Hz p. 

C. Subsequent rae) _ 
Where a first mtgee. selle under the 
power of sale contained in his mtge., 
@& subsequent mtgee. is entitled to an 
order to tax the first mtgee.’s costs of 
exercising the power of sale, such costs 
to be taxed as between solr. & olient.— 
Rte CRERAR & Mumm (1879), 8 P. R. 56. 


—— -——}—-Re McDonaxp, 
& MARSH (1879), 8 P. R’ 





d. ee 
McDONALD 


88.—CAN. 


e. .)—First mtgees. sold 
under power of sale, & paid their 
attormmey’s costs. A second mtgee. 
was held not to be entitled to the right 
of taxing these costs.—Re CRONYN, 
ree & BETIs (1880), 8 P. R. 372.— 


{. Solicitor-mortgagee.}—In a suit of 
foreclosure on a mtge. takon by a solr. 
from his client to secure advances & 
costs, the ct. refused to direct taxation, 
there being no overcharge pointed out, 
or any undue pressure shown.—SHAW 
v. DRUMMOND (1867), 13 Gr. 662.— 


CAN. 

gw. 42 Vict. c. 20—Whether retro- 
Spective.}—42 Vict. c. 20, 8. 11 (O), 
authorising the taxation of a mtgee.’s 
costs by any party interested, without 
any order to tax, applies to mtges. 
executed before the passing of the 
Act.— FERGUSON v. ENGLISH & SCOT- 
TISH INVESTMENT Co. (1881), & P. R. 
404.—CAN. 

h. What costs included.}—FEDERAL 
LIFE ASSURANCE CoO. v. SIDDALL (1910), 
22 0. L. R. 96; 17 0. W. R. 63; 2 
O. Ww. N. 104.—CAN. 
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4375 i. What may be allowed—Coasts 
of firat mortgagee foreclosing mortgagor— 
Solicitor d& client costs.}—CONFEDERA- 
TION LIFE ASSOCN. v. LEIER (1908), & 
oe R. $43 5 1 Sask. L. R. 131.—. 


Part XVIII.—Costs, CHarGEes, AND EXpENsEs. 


those costs, before the i 

y go to sink the 
ee Ta v. HIDE (1690), 2 Vern. 185; 

76. —— Extra costs—Proceedin 

stead of petition.|—Costs will not bea 2 ee 
equitable mtgee. of a bkpt., who seeks by bill 
what might have been obtained upon petition.— 
gers v. TOULMIN el 1L. J. O. S. Ch. 12. 

+ —-— Proceeding by writ instead of 
summons.|—A mtgee. issued a writ asking for the 
usual order for foreclosure, & moved for the 
appointment of a receiver, & on the motion being 
heard, a recelver was appointed. <A statement. of 
claim was delivered, but the mtgor. having become 
bkpt., pltf. withdrew his claim for payment :— 
Heid: plti. should have proceeded by originating 
summons; the ct. made the usual foreclosure 
order, but directed the taxing master to allow such 
costs as pltf. would have been entitled to if he 
had proceeded by originating summons & no more. 
ae v. HARDING (1887), 58 L. T. 743 86 W. R. 
4378, —— — -~——.|—A mtgee. in possession 
brought an action for foreclosure, & asked on 
motion for judgment for (infer alia) an order for 
personal payment by the mtgor. of the amount due, 
but this part of the order was refused :—Held: 
. he was entitled to the costs of the action, & not 
simply to such costs as he would have received if 
he had proceeded by summons.—Brookina +. 
SKEWIs (1887), 58 L. I. 73; 86 W. RR. 215. 

4379. —- ——,|—Vitf. obtained judg- 
ment in a redemption action where deft. denied 
the tender, & disputed pltf.’s title to redeem :— 
Held: pitf. was entitled to such costs only as he 
would have been entitled to on an originating 
summons contested by deft., & attended by counsel, 
such costs to include the costs of the witnesses 
examined in ct. to prove tender & pltf.’s title.— 
JOHNSON v. EVANS (1888), 60 L. TP. 29. 

4380. ——— Costs of solicitor mortgagee---Taxa- 
tion at Instance of puisne incumbrancers.)— A., a 
solr., being one of three mtygecs., arranged with 
another solr., B., to ‘act as his agent" in the 
matter of the mtge., on agency terms. 3. accord- 
ingly acted, & sent in his bill prepared as between 
solr. & client, which was paid by the mtgees. 8. 
allowed A. £100 as his share of the profits. After 
this, on the application of second incumbrances 
the bill was taxed :—J/eld: the taxing master 
was right in taxing it on the principle of solr. & 
agent, for the agreement between A. & 3B. was 
valid, though it enured to the benefit of the mtgecs., 
& the bill was properly taxable, at the instance of 
the second incumbrancers, as between them & B.-— 
Re Tayvtor (1854), 18 Beav. 165; 23 1. J. Ch. 
857; 23 L. T. O. S. 72; 18 Jur. 666; 2 W. Kh. 
249; 52 KE. XR. 65. 

Annotations :-—Distd. Re Donaldson (1884), 27 Ch. VD. 544. 


He Woody, Fisher ». Doody, Hibbert r. Jloyd, 
129. Mentd. Stedman v. Collett (1854), 17 








Consd. He 
{1893} 1 Ch, 
Beav. 608. 
4381. —_-- ——— Taxation at instance of mort- 
gagor.j—(1) Where one of a body of mtgces. is 4 
solr. & acta as such in enforcing the mtge. security, 
he is entitled to charge profit costes against the 
mtgor., whether the mtgees. are trustecs or not. 
(2) If in such a case the mtgor. in applying 








4386 i. Party &° party coata.}— 
The costa which a mtgee. may tax as 
the costs of a mtge. action are limited 
to those properly taxable as between 
party & party, unless {n the mtge. the 
. has expressly covenanted to 





L. KR. 64.--CA 


principal | for an order to tax the bill of the solr. 


ce gga ner": 


tecting the mtge. security should be 
imposed on a intgor. in default as a 
condition of allowing him tu redeem.—- 
FLECK 0. WHITEREAD, (1924) 4 D. L. R. 
7975 {1924} ede W. RL 470; 19 Sank. 
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: mtgee. 
desires to raise the objection to profit costs he 
should state his objection in the petition for 
taxation.— Re Donatpson (1884), 27 Ch. D. 544; 
ye L. J. Ch. tot ; 51 L. T. 622, F 
Annotation :-— As to : ‘ $ ° ‘ 

Hibbert v. Lloyd, W8oapt Gh beet ee DON 

4382. —— Costs of separate defence—Separate 
relief claimed against one defendant—Separate 
rellef abandoned.]— The original bill asked separate 
relief against one of defts., who therefore put in 
&@ separate defence. The bill was afterwards 
amended, & that relief was struck out :-—Held: 
deft. was justified in continuing a separate defence, 
& was entitled to his costs on that footing.— 
Si1Aw v. JOHNSON (1861), 1 Drew. & Sm. 412; 30 
I. J. Ch. 646; 4 L. T. 461; 7 Jur. N.S. 1005; 
9 W. R. 629; 62 K. R. 487. 

-tnnotations :-——Mentd. Ne Stead’s Mortgaged Eatates (1876), 
2Ch.D. 713; Re Lioyd, Lioyd ¢, Lioyd, Shia Bs Ch. 385 ; 
#e Jordison, Raine v, Jordison, (1922) 1 Ch. 440. 

4383. —~~— Profit costs—Solicitor mortgagee.}--- 
Qu.: whether a solr. mtgee. who acts for himself 
in a redemption suit, is entitled to costs beyond 
those actually out of pocket. 

The proper stage of the suit at which to raise the 
question is at the hearing; & a decrea having 
been made in a redemption suit, containing no 
special direction as to costa, & ordering the usual 
account to be taken of what was due to the mtgees. 
for principal & interest & ‘for their costs of the 
suit to be taxed by the taxing master" :— Held: 
the taxing master had properly allowed the mtgees., 
who were solrs., & had acted for themselves in the 
suit, their profit costs.—Pricrm ». M'Breru (18644), 
33 LJ. Ch. 460; 101. T. 521; 10 Jur. N. 8. 579 5 
12 W. Xi. 818. 

Annotations -—Coned. London Permanent Wide. Roa, 
Chorley (1884), 32 W. R. 4233 London Scottish Benefit 
doc, v. Chorloy (1884), 12 G. B. U. 462. NLR. Stone ¢. 
Lickorish, (189172 Ch, 363. 

4384, -—- ——  ——.]—STone v, LICKORISH, 
No. 430] , ante, 

4385, -—- -~.|—~In Apr. 1808, upon a 
foreclosure summons by a solr. mtgee., an order 
was made directing an account of what was due 
to pltf. for principal, interest, & taxed costa of the 
action, followed by provisions for aan dari by 
one of defts. on payment of what should be found 
duc, & foreclosure in default of payment. On 
Feb. 19, 189%, on the further consideration of the 
action, an order was made referring it to the taxing 
master to tax pitf.’s costs of the action :—~ Held ; 
the rights of the parties were ascertained by the 
first. order, which must be construed by the then 
existing law, & pltf. was not entitled, by reason 
of Legal Mortgages Costs Act, 1805 (c, 25), to 
charge profit costs.--Day v. KELLAND, [1900] 
20h. 745; 701. 5.0h.33 8381. 7.447; 49 W. RR, 
6; 45 Sol. Jo. 10, C. A. 

See Legal Mortgagees Costs Act, 1885 (c, 25). 

4386. —-—— Party & party costs.) — Mtgees.’ 

costs in a mitge. suit will be taxed as between 
marty & party, in accordance with the practice 
of the Ct. of Ch., & not as between solrs. & clienta, 
where a decrec has been made by consent that 
pltfs. are to receive their ‘‘ costs, charges, & 
expenses properly incurred.” 

On a motion by plt{s., mtgees., to review the 


ee aan 


ae eee eae 








lL. Scale of costs ullowed,.)}—Re LYONS 
(1884), 10 FP. 2. 150.—OAN. 

m. Jurtsdiction of master.}—A special 
order directing the master to inquire 
as to the neceasity of b ng two 
suits of foreclosure res ng two 
tgen. between the same parties, will 


iIntgor 

aa additional charges; but the costs k. -——. }—PLENDERLEITH +t. Pak- | mm 

properly incurred by the mtgee. in | sons (1907), 15 0. L. R. 397; 10} not be granted, as the master has 
O. W. Ht. 387, 658.—CAN. jurisdiction to make such inquiry & 


preserv the mtged. property & pro- 
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registrar’s taxation, disallowing: (a) charges by 
pltfs.’ solrs. for attending to take particulars of 
other suits against the vessel to which pltfs. were 
not parties ; (b) costs of negotiations between rival] 
incumbrancers which led to nothing, & to which 
the owners of the vessel were not parties; & 
(ec) costs of conference with counsel at a stage of 
the suit when it is not usual for a conference to be 
held; the ct. affirmed the registrar’s taxation, & 
refused the motion with costs.—THE KESTREL 
(1866), L. R. 1 A. & B. 78; 16 L. T. 72; 12 Jur. 
N.S. 713; 2 Mar. L. C. 472. 

4387. Costs of adducing unnecessary evi- 
dence.|—-In a foreclosure action against a mtgor. & 
subsequent mtgees. the mtgor. made default of 
appearance & remaining defts. appeared but made 
default in pleading. Upon motion for judgment 
under Rt. S. C., Ord. 27, r. 11, pltis. filed an 
affidavit in support of their claim :—Held: the 
costs of the affidavit must be disallowed against 
all defts.— JONES v. LIARRIS (1887), 55 L. T. 884. 

4388. Scale of costs allowed—Claim within juris- 
diction of county court.|—The Acts conferring 
equitable jurisdiction on the county cts. do not 
in any way prohibit or restrict pltf. from instituting 
proceedings in the Ct. of Ch. ; & pltf. who instituted 
such proceedings is entitled to his usual costs. 

Where a suit was instituted in the Ct. of Ch. 
for foreclosure of a mtge. for £50 :—Held: pltf. 
was entitled to the usual costs of a mtgee. who sued 
in that ct.—BRowN v. RYE (1874), L. R. 17 Eq. 
ae 43 L. J. Ch. 228; 29 L. T. 872; 38 J. P. 
4389. ——_ Both parties residing in the same 
place.|—In a suit to foreclosure a mtge. for £40, 
where both pltf. & deft. lived at the same place :— 
Held; pltf. was entitled only to such costs as he 
would have obtained in the county ct.—SIMONR v. 
McApDam (1868), L. R. 6 Eq. 324 ; 387 L. J. Ch. 751 ; 
18 L. T. 678 ; 16 W. R. 963. 

Annotations :—Distd. Brown v. Rye (1874), 43 L. J. Ch. 228. 

Apld. Crozier v. Dowsett (1885), 31 Ch. D. 67. 

4390. —In an action to fore- 
close a mtge. for £65 18s. 10d., where both pltf. & 
deft. lived at the same place :—Held: pltf. was 
entitled only to such costs as he would have 
obtained in the county ct.—CrozZIER v. DOWSETT 
(1885), 31 Ch. D. 67; 55 1. 7. Ch. 210; 53 L. T, 
592; 34 W. R. 267. 

4391. Sum due under one thousand pounds 
—Mortgage to secure larger amount.|-—In a suit 
to redcem a mtge., where the amount due at time 
of filing the bill is under £1,000, notwithstanding 
that the mtge. was made tosecure a larger amount, 
deft.’s costs must be taxed on the lower scale.— 
COTTERELL v. STRATTON (1874), L. R. 17 Eq. 543; 
affd..9 Ch. App. 514; 43 L. J. Ch. 573; 30 L. T. 
589; 22 W. R. 607, L. J. 




















Sect. 13.—APPEALS. 
4302. Whether appeal lies.|—The rule that no 
appeal for costs merely, not to be strictly adhered 
to, if a sound distinction can be made: as where a 


4392 ii. 





disallow the whole bill without any 
special direction, under the common 
order to tax.—Re ATKINSON & PEGLEY 
(1862), 1 Ch. Ch. 193.—CAN. 

n. Necessity for taxation.}—CREED ¢. 
BYRNE (1824), 1 Hog. 108.—IR. 


PART XVIII. SECT. 13. 


43921. Whether appeal lies. }—PcRDY 
v. PARKS (1883), 9 P. R. 424.—CAN. 





mtge., had under 





4392 iii. 


-/-No appeal lies from 
the taxation of a mtgee.’s costs of pro- 
ceedings under the power of saie in a 
8. 30.—Re VANLUVEN & A 
es 20C. L. T. 388: 19 P. R. 2 


-}—The disallowance of 
& mtgee.’s costs, incurred in a suit for 
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fair incumbrancer is decreed only his principal & 

interest.—OWEN v. GRIFFITH (1749), Amb. 520; 

1 Ves. Sen. 250; 27 E. R. 836, L. C. 

Annotations :-—~Apld. Cowper v. Scott (17 on 1 Eden. 17; 
Angell v. Davis (1839), 4 My. & Cr. 360. entd. Wirdman 
v. Kent (1782), 1 Bro. C. C. 140; Willis v. Yates (1834), 
re ae temp. Brough. 498; Chappell v. Purday (1847), 
Hes . J. Ch. 261; Menzies v. Connor (1851), 3 Mac. & G. 


4893. .|—A mtgee. will not be deprived of 
his costs in a redemption suit because he has over- 
stated the amount due to him. The directors of 
a building society, in answer to one of their 
members & mtgors., stated that £736 was due to 
the society on the mtge., the society having been 
for some years in possession. Soon afterwards 
the directors informed the mtgor. that they 
intended to sell the mtged. property, they having 
power under the mtge. deed soto do. The mtgor. 
thereupon filed a bill to restrain the sale, & for 
redemption. The directors informed the mtgor. 
that they had no intention to press a sale. ‘The 
mtgor. then proposed that a decree for the usual 
accounts should be taken, & a decree for an account 
was accordingly taken. The mtgor. carried in 
surcharges to the amount of £1,227, principally 
for fines & commission, which he claimed to have 
disallowed, but which were allowed to the mtgees. ; 
the mtgees. were, however, charged for certain 
occupation rents, & were disallowed charges for 
repairs, so that the amount due at the filing of the 
bill was found to be £517 instead of £736 :—Heid : 
(1) there was nothing in the conduct of the mtgees. 
which would deprive them of the right to add their 
costs of the suit to their security. 

The right of a mtgee. in a suit for redemption 
or foreclosure to his general costs of suit, unless he 
has forfeited them by some improper defence or 
other misconduct, is well established (LORD 
SELBORNE, C.). 

(2) In such a case an appeal as to costs might, 
be maintained & the costs of the appeal might be 
included in the costs of the suit.—COTTERELL 1. 
STRATTON (1872), 8 Ch. App. 205; 42 L. J. Ch. 
417; 28 L. T. 218; 37 J. P. 43; 21 W. R. 234, 
LC&L. JJ. 

Annotations :—As to (1) Apld. Cottrell v. Finney (1874), 43 
L. J. Ch. 562; Turner v. Hancock (1882), 20 ,Ch. D. 303. 
Consd. Kinnaird v. Trollope (1889), 42 Ch. D. 610. Apl 
Rourke v. Robinson, [1911] 1 Ch. 480. Consd. Graham v. 
Seal (1918), 88 L. J..Ch. 31. Refd. Credland v. Potter 
(1874), 31 L. T. 522; Williams v. Jones (1911), 55 Sol. Jo. 
500. Generally, Mentd. He Hoskin’s Trusts (1877), 25 
W.R.779; Bank of New South Wales v. O’Connor (1889), 

ey es Nasi 273; Re Jones, Christmas v. Jones, [1897] 
4394. |—(1) The charges & expenses of a 

trustee directed to be paid out of a fund in ct. are 

not ‘‘ costs of & incident to a proceeding in the 

High Ct.,” within R.S. C. 1875, Ord. 55; neither 

is the order directing their payment an order ‘‘ as 

to costs only ’’ within Jud. Act, 1873 (c. 66), s. 49. 

Consequently, such an order is appealable without 

the consent of the judge who made it. 

(2) Under a power to invest in ‘‘ real securities,” 
trust funds were invested on mtge. of long lease- 
holds. The mtgee. of one-sixth share of the trust 
fund commenced an action against the trustee to 
administer the trust estate, alleging that the 
investment was improper, & that the trust funds 
were in danger of being lost. Pending the action, 


redemption, is not within the discretion 
of a judge, but is a matter for his 
judgment, & must be based on sufficient 
facts warrant such disallowance. 
Where costa were disallowed to a 
mtgee., though no misconduct was 
alleged against him :—Held: an appeal 
lay on the sole question of disallow- 
ance.—M‘DONNELL v. M‘MAHON (1889), 
23 L. R. Ir. 283.— IR. 








e Ss. Os; Cc. 121, 
WALKER 
16. 
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the trustee paid the remaining five-sj 
-sixth sh i : 
the other petnous aniled, who had not been mane |e" dsstiga ot Thee ate cots in 
ae Cs action in any way, & paid pltf.’s | (1886), 33 Ch. D. 80 ; 66L. J. Ch. 161; 65 L. T. 
share into ct.:—Held: under the circumstances 331; 35 W. R. 88 
the action had been instituted unnecessarily, &, Baits -—Expld eae tes Downes v. Cottam, [18893] 
te i ee we eer a partly dis- | 1h. 547. Conad. Bow v. Hew, [1899] 2 Ch. 467. 
itle id hi 

costs of the ac tia, code choc ty i seats Ss 4397. ——— At suit of mortgagor—Mortgagee 
as trustee out of the share in ct. Re Caan “pn allowed costs notwithstanding misconduct.] — 
JONES v. CHENNELL (1878), 8 Ch. D. 492; 471 4808 Cosine ay ek ons 
L. J. Ch. 583; 26 W. Ri 595: sub nome S 4398. Costs of appeal—How borne.]— Where 
CHANNELL, JONES v. CHANNELL, 38'L. T. 494, C. A. Aes hs bastirs na agate sata by na 4 
Annotations :—Generally, Mentd. Butcher v. P ler (1883 j : “ Fe i a 

62 L. J, Ch, 930; Re Beta, pucher v. Poolor toe ef incumbrancers & a mtgor., to settle priorities, 

1 Ch. 547; Pain v. Bowden, [1896) 2 Q. B. 301; Bow r, | Were ordered to be paid by defts. personally, & 

peel {1899} 2 — : ' they hehe eee the ct. pelos has no suid ti 

‘ ° -J]——-Un appeal as to costs of action | Vary the order as to costs, by directing that pltf. 

which had been ordered to be paid out of the fund ; | Should be allowed to add them to his security.— 
ae ie a appeal would lie from the order as to PERRY-HERRICK vt. ATTWOOD (1859), 33 L. LT. O. S. 
costs e costs of each incumbrancer must be | 232. 
added to his debt. Applt.’s costs of appeal to es 4399. --—--,.|—- Where a mtgee. appcals 
borne equally by resps.—J OHNSTONE v. Cox (1881), | from the decision of a ct. below, & the decision is 
19 Ch. D.17; 45 L. T. 657; 30 W. R. 114,C. A. | reversed, he will be allowed to add his costs of the 
Annotations :—Distd. Butcher v. Pooler (1883), 24 Ch. >. | appeal to his mtge. charge.--ADDISON ¥. Cox 

273. Mentd, Marchant v. Morton, Down, {1901} 2K. B: (1872), 8 Ch. App. 76; 42 L. J. Ch. 2015 28 

aaa Dallas, [1904] 2 Ch. 385. LT. 45: 21 WOR. 180. L. © 

; At sult of mortgagee deprived of | snnotetions «—Mentd. Johnstone e. Cox (1 nO) 

costs for misconduct.]— Although a mtgee. who has | 7 ‘BT : Syepleu tiene isin . ulght iss r 2 ch 
been deprived of his costs on the ground of mis- 148; dte Dallas, (19041 2 Ch. 385, 











conduct may appeal from the order of the judge, 4400. -——— -~——.]-—JounsTONE r. Cox, No. 4395, 
yet if the judge, notwithstanding charges of mis- | ante. 
conduct, allows a mtgee. his costs, the mtgor. has 4401. ----. Included in costs of sult. |-— COTTERELL 


no right of appeal; because the fact of the mis- | ». STRaTroN, No. 4393, ante. 


ee eee ate ee eee 


Part XIX.—Rent and Mortgage Restriction Acts. 


See Increase of Rent & Mortgage Interest | 1.3. Ch. 5645 TLL. TOS76; 82 T) 1. R403 5 60 
(Restrictions) Act, 1920 (c. 17). 88. 1, 4,7, 12 (1), } Sel. Jo. 417, C. A. 
(6), (h), (4), (5), (6), 14, 19; Rent & Mortgage See, now, Increase of Rent & Mortgage In- 
Interest (Restrictions) Act, 1928 (c. 32), ss. 1, | terest (Restrictions) Act, 1920 (c. 37), 8. IY (3), 
8 (2), 14; Rent & Mortgage Interest (Restrictions | Sched. 2. 
Continuation) Act, 1925 (c. 32), 4403. Suspension of remedies on statutory con- 

4402. ‘‘ Steps for exercising ’’ remedies— Action | ditions—-Keeping property in ‘proper state of 
for foreclosure before passing of Act—Attending on | repair ’’—- Possession by mortgagee does not absolve 
adjourned summons & giving notice of appeal after | mortgagor.|—-The proviso at the end of Increase 
passing—-Increase of Rent & Mortgage Interest} of Rent & Mortgage Interest. (War Restrictions) 
(War Restrictions) Act, 1915 (c. 97), s. 1 (4).)}— | Act, 1015 (c. 97), &. 1 (4), under which the sect. 
A mtgee., under a mtge. created in 1910, & to | does not affect the power of sale of a mtgee. in 
which above Act applied, before the Act came into | possession on Novy. 25, 1914, 1915, does not mean 
operation issued a writ to enforce his security by , thatin every case where a mtgee. was in possession 
foreclosure or sale, & applied by summons in {| his remedies are now limited to the exercising of 
chambers for an order nist. It was admitted that | his power of sale, but is only inserted ex abundanti 
all the conditions of above sub-sect. had been | caulel€. It doves not affect the obligation on the 
fulfilled by the mtgor. The summons was | mtgor. to pay the interest & keep the property in 
adjourned to Eve, J., after the Act had come into | repair as provided in the sect., so that, where this 
operation. He dismissed it on the ground that | had not been done, the case is not within the Act, 
the Act was retrospective, & that by attending at | & foreclosure absolute can be ordered. The 
the hearing of the summons the mtgee. was taking | retention of rents by the mtgees. is not a payment 
a step for exercising his right of foreclosure within | of interest by the mtgors. within the sect.— 
the sect. :—Held: the Act did not take away | WALTERS v. WHITE (1917), 116 L. T. 3773; 33 
any rights, but merely suspended a particular} T. L. R. 154; 61 Sol. Jo. 253. 
form of remedy ; it related to a matter of procedure 4404. --—-_- ——— Not equivalent to ‘‘ general ’’ or 
& therefore might operate retrospectively ; both | ‘‘ tenantable ’’ repair— Measured by state of pro- 
the attending on the summons & the giving of the | perty at date of mortgage.|—-The ‘proper state of 
notice of appeal were ‘‘steps’’ within above | repair in which a mtgor. is required to maintain 
sect.—WELBY v. PARKER, [1916] 2 Ch. 1; 85 {| the mtged. premises in order to obtain the benefit 


A. subsequently assigned his interest in | action pltf. had takon a step for en- 
PART XIX. the premises to H., who made a letting | forcing his security Bhar eae the meaning 


- ae ” remedies.) \ to C., which was void against the | of Increase of mnt & Mortgage 
ye the awone rit Teosehold pda mtgee. Pitf. brought an action of | Interest (War Restrictions) Act, 191% 
assigned it. by way of mtge. ; the interest {| ejectment on the title againat A., It., | («. 97), 8. 1 (4). (2) C. was ao person 
of the mtgee. become vested in pitf. | & C.:—Held: (1) in bringing the | deriving titie under the mtgor. within 


es 





LLL ORIOL oth np met 


698 


of Increase of Rent & Mortgage Interest (Restric- 
tions) Act, 1920 (c. 17), s. 7, must be measured 
by the general condition of the property at the 
date of the mtge. & must not be extended beyond 
the preservation of the property in a state corre- 
sponding with what existed at that date. 

The phrase [‘‘ proper state of repair ’’] cannot 
in my judgment be read as equivalent to keeping 
in ‘‘ good ”’ or in “‘ tenantable ’’ nor in a sense to 
compel a rebuilding of the whole or an integral 
pert of the whole structure (SARGANT, J.).— 

OODIFIELD v. BOND, [1922] 2 Ch. 40; 91 L. J. Ch. 
561; 127 L. T. 205; 38 T. L. R. 494; sub nom. 
WORDIFIELD v. Bonn, 66 Sol. Jo. 406. 

4405. Payment of interest—Retention of 
rent by mortgagee in possession not sufficient.|— 
WALTERS v. WHITE, No. 4403, ante. 

4406. Not later than twenty-one days 
after due.}—EXVANS v. HORNER, No. 4407, post. 

4407. Suspension lasts while conditions 
observed—-Protection not revived by compliance 
after breach.!|—(1) Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1920 (c. 17), s. 7, 
suspends the rights of the mtgee. during one 
continuous period, which lasts as long as the con- 
ditions of the sect. are complied with. When 
those conditions are broken a subsequent com- 
pliance with them does not revive the protection 
given by the scct. 

(2) Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), 5. 7 (a), means 
that a mtgee. cannot ‘‘ take any step ’’ so long as 
interest is paid not later than twenty-one days 
after it is due.—HvAns v. IIORNER, [1925] Ch. 177 ; 
04 L. J. Ch. 220; 132 L. T. 730; 69 Sol. Jo. 161. 

4408. ‘‘ Mortgage °’—‘* Equitable charge °’—In- 
crease of Rent & Mortgage Interest (War Restric- 
tions) Act, 1915 (c. 97), ss. 1 (4), 2 (4).J]—A signed 
& dated document, stating as follows: ‘‘I, A. 
hereby charge in favour of C. all my estate & 
interest in X., Y., & Z., to secure all moneys due 
& to become due from me to him, & I agree to 
give him proper & formal charges thereon in such 
form as he may approve within a fortnight or as 
near thercto as may be,’’ was attempted to be 
enforced by action for account, foreclosure or 
sale. On an application by deft. to stay the 
action on the ground that pitf. had not complied 
with the provisions of Courts (Emergency Powers) 
Acts, 1914--1916, & above Act :—Held: this charge 
was not a mtge.; this charge was an equitable 
charge within the words of exception to the Acts, 
where above Act, sect. 2, sub-sect. 4, says that it 
‘* shall not apply to an equitable charge by deposit 
of deeds or otherwise.’”’—JONES v. WOODWARD 
(1917), 116 IL. T. 378; 61 Sol. Jo. 283. 

Annotation :—Consd. London County & Westminster Bank 

vw. Tompkins, [1918] 1 K. B. 515. 

44098. -|—In 1912 deft. as securit 
for a present or future overdraft, deposited with 
pltf. bank the title deed of certain houses, which 
came within the description of ‘‘ small dwelling- 
houses ’’ in above Act, & he executed a deed in 
which he stated that he undertook to pay on 
demand the moneys that should for the time being 
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be due from him to the bank, & he thereby charged 
his interest in the property comprised in the deeds 
with payment of the said moneys on demand ; he 
decl that the bank should be deemed mtgees. 
under the deed of all the premises thereby charged ; 
he undertook on request to execute a further 
legal or other mtge. of the premises; he gave the 
bank a power of sale on default in payment; he 
declared that during the continuance of the 
security he would hold the property charged in 
trust for the bank, with power to the bank to 
remove him from being trustee & to appoint 
themselves or any persons to be trustees & to 
make a declaration vesting all his said estate & 
interest in such new trustees; & he irrevocably 
appointed certain officials of the bank to be his 
attorneys for executing certain documents, 
including a conveyance of his estate & interest 
in the premises. In 1917 pltfs. sued to recover 
the amount then due on the overdraft. Deft. 
pleaded that the deed was a ‘“ mtge.’’ within 
above Act, sect. 1, sub-sect. 4, & that the action 
was not maintainable:—Held: this was an 
‘equitable charge’’ within above Act, sect. 2, 
sub-sect. 4 (0), & the action was maintainable.— 
LONDON CouNTy & WESTMINSTER BANK v. 
TOMPKINS, [1918] 1 K. B. 515; 87 L. J. K. B. 
nea aye L. T. 610; 34 T. L. R. 259; 62 Sol. Jo. 


Annotation :—Retd. National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241, 


See, now, Increase of Rent & Mortgage Interest, 
(Restrictions) Act, 1920 (c. 17), s. 19 (3), Sched. 2. 

4410. Increase of interest—Valid under Increase 
of Rent & Mortgage Interest (War Restrictions) Act, 
1915 (c. 97), s. 1 (1) (v)—Application of Increase of 
Rent & Mortgage Interest (Restrictions) Act, 1920 
(c. 17), ss. 1, 4, 7,12 (1) (b), 19.])—In 1909 a mtge. 
was executed in respect of certain premises, the 
rate of interest being 44 per cent. per annum. 
In June, 1914, notice was given for repayment on 
Sept. 29,1914. Part of the principal was paid off, 
but it was arranged that the remainder should 
remain unpaid, & that the interest should be 
increased to 6 per cent. The mtges. came within 
the scope of Increase of Rent & Mortgage Interest 
(War Hestrictions) Act, 1915 (c. 97), & it was 
agreed that the increase was valid during the 
operation of that statute. After the passing of 
Increase of Rent & Mortgage Interest (Restrictions) 
Act, 1920 (c. 17), the mtgor. objected to continue 
to pay interest at the rate of 6 per cent., but was 
willing to pay 5 per cent. from July, 1920, to July, 
1921, & 53 per cent. afterwards. The mtgee. issued 
@ summons for foreclosure :—Held: as the Act 
of 1915 was repealed by sect. 19 (3) of the Act of 
1920, the mtgee. was only entitled to such increases 
on the standard rate of 4} per cent. as were 
sanctioned by sect. 4 of the Act of 1920, & as the 
mtgor. had paid, or offered to pay, the full rate of 
interest permitted under the Act of 1920 the 
summons must be dismissed.—HOLLANDS v. 
CooPER (1921), 91 L. J. Ch. 297 ; 125 L. T. 850; 66 


Sol. Jo. (W. R.) 10, C. A. 
Annotation :—Mentd. Sinclair v. Powell, {1922} 1 K. B. 393. 





the meaning of sect. 
Act.—MARTIN 9. 
11919) 21. R. 534.—IR. 

p. Effect of institution of ad- 
ministration proceedings.)—— PARK vw. 


q ** Derivi 
21. R. 332.—IR. 





2 (1) (ad), of that | WHITESIDE (1919), 53 I. L. T. 141.— 
ATSON & EGAN, | IR. 


title under mortgagor.’") 
ATSON & Euan, [1919] 


r. Application of Act—Where relation 
0 a exista. }—Re 
EGAN, [1921] 1 I. R. 189.—IR. 
Fo- 


t—— —.]— WALLACE v. 
GARTY, [1926] I. R. 255, 257.—IR. 
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See Cuariries; Corporations; ReaL Property AND CHATTELS Rea; WILts. 


MORTUARIES. 


See BuRIAL AND CREMATION. 


MOTION. 


See PRACTICE AND PROCEDURE. 


MOTOR TRAFFIC. 


See STREET AND AERIAL TRAFFIC. 


MUNICIPAL CORPORATIONS. 


See Loca GOVERNMENT ; Mrrroro is. 


MUNICIPAL ELECTIONS. 


See ELECTIONS. 


MURDER. 


See CRIMINAL LAW AND PROCEDURE. 


MUSEUMS. 


See LrreraRy AND SCIENTIFIC INSTITUTIONS ; Pusiic Heatty anD Loca, ADMINISTRATION. 
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MUSICAL COPYRIGHT. 


See CoPpyrRIGHT AND LITERARY PROPERTY. 


MUSIC HALLS. 


See THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


MUTINY. 


See CRIMINAL LAW AND PROCEDURE; Royvat FORCES. 


MUTUAL CREDIT. 


See BANKRUPTCY AND INSOLVENCY: SEtT-Orr AND COUNTERCLAIM. 
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Part 1_—Name. 


Sect. 1.—IN GENERAL. 


| 
1. What may constitute.)—A vowel, which is in | 


itself a word, & may be pronounced separately, | 
may be a name; though o consonant, which is 
incapable of being pronounced without the | 
addition of a vowel, cannot (MAULE, J.).— 
LoMAX v. LANDELLS (1848), 6 C. B. 577; 6 Dow. 
& L. 396; 18 L. J.C. P. 883 12 L. T. 0. S. 195 ; 
13 Jur. 38; 136 E. R. 1374. 
Annotation : ~Dbtd. R. r. Dale (1851), 17 Q. B. G4, 
2. ——.]—R. v. DALE, No. 4, post. — | 
Name of building society. ] —Sce Building Socicties | 
ct, 1874 (c. 42), 8. 22. | 
aime of company.}—Sce CoMPANIEs, Vol. TX., 
pp. 63-72, Nos. 190-251. - | 
Name of corporation.]— See CorPoRATIONS, Vol. | 
XIII., pp. 279-284, Nos. 90-158. : 
Name of re mers } — See 
ETIES, Vol. XXV., p. 290. Getta oa 
gee of street.])—See Hiauwaye, Vol. XXVI., 
pp. 517, 567, Nos. 2199, 2200, 2604. | 
Name of industrial society.;—See INDUSTRIAL | 
Societies, Vol. XXVIII, p. 119. | 
Trade name.}——See TRADE MARKS. 
See, also, REGISTRATION OF BIRTHS, MARRIAGES | 


& DEATHS. 


FRIENDLY | 


; 262, 


Sect. 2.—FIRST OR CHRISTIAN NAME. 

3. What constitutes Christian name — All 
baptismal names.}~—This was a suit for nullity 
of marriage, by reason of publication of banns by 
a false name of one of the parties who was a minor, 

The true name is William Peter, & strictly 
Kpeaking all baptismal names should be set forth, 
for in strictness IF conceive that all the names com- 
pose but one Christian name, & T understand that 
it is so held in cts. of common law (Sin WILLIAM 
Scorr).—PouGerr v. ToMKYNS (1812), 3 M. & 8. 
n.; 2 Hay. Con. 142; 1 Vhillim. 490; 105 


i. RR. 608, 

Annwitations :—Consd, Sullivan v. Sullivan (1818), 2 Hee. Con. 
use. Refd. Heffer +, Heffer (1812), 3 M. & 8S. 265, n.; 
Kwing o. Wheatley (1814), 2 Hag. Con. 1755 Rv. Tibshelf 
(1830), LB. & Ad. 190; Tongue v. Allen (1835), 1 Curt. 
36: Wright ». Elwood (1837), 1 Curt. 662. Mentd. 
Allen «. Wood (1834), 3 L. J. C. BP. 2193 Holiwnes v, 
<Linmnons (1568), L. 1. & 1D. 523. 


4, ---- Consonant or von’) —A consonant 


may be assumed to be a name of baptism as well 
as a vowel (LORD CAMPBELL, C.J.).—R. v. DALB 


(1851), 17 Q. B. 64; 20 L. J. M. C. 2403 17 
L.T.O0.8.91; 15 J.P. 628; 15 Jur. 657; 5 Cox, 


CC. 17L; 117 E. R. 1206. 


5. Number of Christian names.}—A man can 
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Sect. 2.—Firat or Christian name. Sects. 3, 4, 5 
& 6: Sub-sects. 1 & 2.) 


have but one name of baptism ; but he may have 
two surnames.—DISPLY v. SPRAT (1587), Cro. Eliz. 
57; 78 E. R. 318. 


Annotations :—Refd. Wray v. Thorn (1744), Willes, 488. 
Mentd. R. v. Mellor (1858), Dears. & B. 468. 

6. .j|—A person can have but one Christian 
name.—R. v. NEWMAN (1700), 1 Ld. Raym. 562 ; 
91 E. R. 1275. . 

7. ——.J—A declaration on promises against 
John A., otherwise John James A., is bad, for a 
man cannot have two Christian names.—EVANS 
v. KinG (1745), Willes, 554; 125 EH. R. 1318. 
Annotations :-—Refd. Williams v. Bryant (1839), 5 M. & W. 

447; R.v. Wooldale (1844), 1 New Sess. Cas. 377. 

8. Use of wrong Christian name—Misnomer in 
bond.|—CLARKE v. ISTEAD (1686), 1 Lut. 894; 125 
E. R. 492, Ex. Ch. 

Annotations :—-Refd. Evans v. King (1745), Willes, 554; 
Gould v. Barnes (1811), 3 Taunt. 504; R. v. Wooldale 
(1844), 14 L. J. M. C. 13. 

.}—See, also, BonpDs, Vol. VII., pp. 

164, 165, Nos. 8-23. | 
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SEcT. 3.—SURNAME. 
9. Right to two surnames.|—DIsPLyY v. SPRAT, 
No. 5, ante. 
10. Right to any surname.|—JONES-HERBERT 
CasE (1862), Parliamentary Debates, Scries 3, 
11. Surname of father.]—If a man marries with 
a woman precontracted, & has issue by her, this 
issue bears the surname of the father, but if 
after, the husband & wife be divorced for precon- 
tract, the issue loses its surname, yet this is a good 
ground for reputation subsequent, & so in many 
other cases the name by repute is sufficient, & 
vulgar reputation is allowed in writs amicable, 
which are had by agreement & consent of parties, 
but not in adversary writs.— FINCH’s (Str MoYLEz) 
CASE (1606), 6 Co. Rep. 68a; 77 HE. R. 348. 
Annotations :—Refd. Lynne Regis Corpu. Case (1612), 10 
Co. Rep. 120a; R&R. vo. Chester (Bp.) (1697), 1 Ld. Raym. 
202, entd. Duncombe v. Wingfleld (1617), Hob. 254 ; 
Loftes v. Barker (1623), Palm. 375; Anon. (1641), March, 
105; Beckman v. Maplesdon (1662), O. Bridg. 60 ; Dixon 
v. Harrison (1670), Vaugh. 36; Witherhead v. Harrison 
(1670), T. Jo. 2; Rice v. Langford (1690), Carth. 140; 
Lloyd v. Say & Seal (1711), 1 Salk. 341; Birch v. Wright 
(1786), 1 orm Rep. 378; Doe d. Brune & Coode v. 
Martyn (1828), 2 Man. & Ry. K. B. 485; Delacherois v. 
Delachorois (1864), 11 H. L. Cas. 62; Howson v. Shelley, 
[1914) 2 Ch, 13. 
Surname of husband.]—Sce Sect. 7, sub-sect. 2, 
B., post. 
Effect of divorce.|—See HusBAND & WIFE, 
Vol. XXVII., p. 553, Nos. 6074, 6075. 
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Srecr. 4.—TITLE. 

See, generally, PEBRAGES & DIGNITIES. 

12. Part of name.j]—A title of dignity is part of 
the name of the person who has it, & he must be 
described by it even when deft. in a suit by bill.— 
LAPIERE v. GERMAIN (SIR JOHN) & NORFOLK 
(DucHEss) (1703), 2 Ld. Raym. 859; 92 KE. lh. 
74; sub nom. LEPARA v, GERMAINE (SIR JOHN), 
Holt, K. B. 493; 1 Salk. 50; 3 Salk. 234. 


Sect. 5.—PROPERTY IN NAME. 
13. No exclusive property in name.]—The mere 
intention & the declaration of intention to use a 


NAME AND ARMS. 


name will not create any property in that name 
(CAIRNS, L.J.).—MAxXWELL v. HoaG, Hoae v. 
MAXWELL (1867). 2 Ch. App. 307; 36 L. J. Ch. 
a L. T. 1380; 31 J. P. 659; 15 W. R. 467, 


Annotations :—Consd. Levy v. Walker (1879), 10 Ch. D. 436. 
Refd. Springhead Spinning Co. v. Riley (1868), L. R. 6 Eq. 
551: Bradbury v. Beeton (1869), 18 W. R. 33; Weldon 
v. Dicks (1878), 10 Ch. D. 247; Civil Service Supply 
Assocn. wv. Dean (1879), 13 Ch. D. 512; Licensed 
Victuallers’ Newspaper Co. v. Bingham (1888), 38 Ch. D. 
139. Mentd. Dixon v. Holden (1869), L. R. 7 Eq. 488; 
Kelly v. Byles (1880), 13 Ch. D. 682; Primrose Press 
Agency Co. v. Knowles (1886), 2 T. L. R. 404; Lee v. 

es (1892), 67 L. T. 263; Walter v. Ashton, [1902] 


14. ——- Right of stranger to adopt.|—-LEVy v. 
WALKER, No. 17, post. 

1 Family patronymic.]—In Hngland 
the assumption of a name, the patronymic of a 
family, by a stranger, who had never before been 
called by that name, is not the subject of a civil 
action, as by the English law there is no right 
of property in a person to the use of a particular 
name, to the extent of enabling him to prevent the 
assumption of his name by another. Aliier, as 
to the exclusive use of 4 name in connection with 
a trade or business, which right is recognised, & 
a party assuming it colourably or otherwise, being 
an invasion of another’s rights, is a fraud, for 
which a remedy lies either at law or equity.—Dvu 
Boutay v. Du Boutay (1869), L. R. 2 P. C. 430; 
6 Moo. P. C. C. N.S. 313; 88 L. J. P. C. 35; 22 
L. T. 228; 17 W. R. 504; 16 E. XR. 638, P. C. 
Annotation :-—Consd. Cowley v. Cowley, [1901] A. C. 450. 
Injunction to restrain use of name.]—See 
ae Vol. XXVIII., pp. 484-486, Nos. 896— 

oO. 

Copyright.]—See Copyriaut, Vol. XIII., pp. 162 
et seq. 

Trade names.|—See TRADE MARKS. 











Sect. 6.—ACQUISITION OF NAME. 
SUB-SECT. 1.—IN GENERAL. 


16. Right to assume any name.]—Anciently 
people were called by their Christian names & the 
places of their births, as Thomas of D., etc., 
one may of himself & without an Act of Parlia- 
ment, change his name & take a new one.— 
BARLOW v. BATEMAN (1730), 3 P. Wms. 64; 24 
K. R. 971; on appeal (1735), 2 Bro. Parl. Cas. 
272, H. L. 

Annotations :—Consd. Wakefield v. Wakefield (1807), 1 
Hag. Con. 394; Leigh v. Leigh (1808), 15 Ves. 92. Refd. 
Pyot_v. Pyot (1749), 1 Ves. Sen. 335; Fe Berens, He 
co ee 1, Borens-Dowdeswell v. Holland-Martin, [1926] 


17. ———.]—With the exception of an unlucky 
dictum in Mazwell v. Hogg, No. 13, ante, which 
talks of the property in a name, is there any 
pretence for the notion that a man has such a 
right of property in his name that he can prevent 
another man taking it? I call it an unlucky 
dictum, because he did not think of the common 
law, which says that a man may take any name 
(JESSEL, M.R.).—LEvy v. WALKER (1879), 10 
ar tah 436; 48 L. J. Ch. 273; 27 W. R. 370, 


Annotations :—Refd. Chappell v. Griffith (1885), 53 L. T. 
459; Chatteris v. Isaacson (1887), 57 L. T. 1773; Gray 
v. Smith (1889), 43 Ch. D. 208; Thynne v. Shove (1890), 

45 Ch. D. 577; Re David & Matthews, {1899] 1 Ch. 378 ; 

Burchell v. Wilde, [1900] 1 Ch. 551; Pomeroy v. Scalé 

(1906), 23 T. L. R. 170; Waring & Gillow v. Gillow & 

Gillow (1916), 32 T. L. R. 389. Mentd. Bodega Co. v. 

Owene (180): 7R. P.C. 31; Jennings v. Jennings, {1898} 





Part I.—NamME. 


18. —— Where 
estate is devised 


no oe Rvp tor an 

L on condition of the devisee’s 

err his name, it is sufficient if he changes it 

ih a reasonable time & it is not necessary 
at he should apply for the royal sign manual. 

There is no necessity for any application for a 
royal sign manual to change the name. It is 
& mode which persons often have recourse to, 
because it gives a greater sanction to it, & makes 
it more notorious ; but a man may, if he pleases, 
& it is not for any fraudulent purpose, take a 
name & work his way in the world with his new 
name as well as he can (TINDAL, C.J.).—DAVIES t. 
LOWNDES (1835), ] Bing. N. C. 597; 1 Hodg. 125; 
pea 71; 4L. J.C. P. 214; 131 EF. R. 1247. 

nnotations :—A : ley v. Cowley 5 

Refd. Re Greneccd Caottare Wey uses ] 

2 Ch. 198. 

19. }—Everybody has a right to 
assume another name; he may take a business 
name & trade under it (CoLERIDGE, J.).—R. v. 
WHITMORE (1914), 10 Cr. App. Rep. 204, ¢. GC. 2. 

a Forgery.j— See Criminal Law, Vol. 
XV., pp. 1045-1049, Nos. 11,775-11,834. 

2 —— Or pecuniary loss inflicted.|— 
Where the marriage of a commoner with a peer 
of the realm has been dissolved by decree at the 
instance of the wife, & she afterwards, on marry- 
ing a@ commoner, continues to use the title she 











acquired by her first marriage, she does not 


thereby, though having no legal right to the user, 


commit such a legal wrong against her former 


husband, or so affect his enjoyment. of the 
incorporeal hereditament) he possesses in his 
title, as to entitle him, in the absence of mulice, 
to an injunction to restrain her use of the title. 
Speaking generally, the law of this country 
allows any person to assume & use any name, 
provided its use is not calculated to deceive & 
to inflict pecuniary loss... . LorD CHELMSFORD 
in Du Boulay v. Du Boulay, No. 15, ante, stated 
that ‘‘in this country we do not. recognise the 
absolute right of a person to a particular name 
to the extent of entitling him to prevent the 
assumption of that name by a stranger.”?’ Then, 
after alluding to trade names, the judgment con- 
tinues: ‘* The mere assumption of a name which 
is the patronymic of a family by a stranger who 
has never before been called by that name, what- 
ever cause of annoyance it may be to a family, is 

a grievance for which our Jaw affords no redress.”’ 

If this is true of strangers, it is a fortiori truc of 

persops who have once acquired the right to use 

a name which the usages of society allow them to 

retain (LORD LINDLEY).—COWLEY (KARL) 1. 

COWLEY (COUNTESS), [1901] A. C. 450, 70 

L J. P. 83; 85 L. T. 254; 50 W. R. 81; 17 

T. L. R. 725, H. L. 

Annotations :—Apld. Pryce vr. Pioneer Press (1025), 42 
T.L. 1.29. Refd. de Greenwood, Goodhart r. Woodhead, 
[1902] 2 Ch. 198; Re Croxon (otherwise Croxtou), Croxou 
(otherwise Croxton) v. Ferrers (1904), 69 L. T. 733. 
Name given in baptism.]—Sce Nos. 3-5, ante. 
21. Name acquired by confirmation.|—-WALDEN 

v. HOLMAN (1704), 6 Mod. Rep. 115; 2 Ld. Raym. 

1015 ; 87 E. R. 873 ; sub nom. HOLMAN v. WALDEN, 

Holt, K. B. 492; 1 Salk. 6. 

Annotations :—~Distd. Evans r. King (1745), Willen, 554. 

efd. Read v. Matteur (1736), Lee temp. Hard. 26. 
——.]—See No. 30, post. 
Name acquired by marriage.}-—See Sect. 7, sub- 
sect. 2, B., poat. 
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18 i. Right to assume any name— 
Where no fraud intended.}-—-No costs 
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ven to deft. in an action to 

him from using a certain 
designation of his college as he had 
sought by the use of the name tu 
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Name acquired by repute.|—Sce Sect. 6, sub- 


sect. 2, post. 


En er SA 


SURB-SECT. 2.—By REPUTE. 

22. General rule.|——Fincn’s (Sir MoyLe) Cask, 
No. 11, ante. 

23. .]|—Nor is it truc to say that one baptised 
by the name of John cannot be known by another 
name (HOLT, C.J.).—-WALDEN v. HOLMAN (1704), 
2 Ld. Raym. 1015; 6 Mod. Rep. 115; 92 BH. R. 
175; sub nom. HOLMAN v. WALDEN, | Salk. 63 
Holt, K. B. 492. 

Annotations :—Refd. Read ¢. Matteur (1786), Loo temp. 

Hard. 286; Evans v. King (1745), Willes, 554. 

24. .|—DokE d. LUSCOMBE v, YATES, No. 81, 
post. 

25. ———.] — CowLEy 
(COUNTESS), No. 20, arte. 

; Double name.]-—-I think the presump- 
tion is, that the bkpt., having a double name, was 
usually known by the first; that is the way in 
which a double name is generally treated (Sir J. 
Cross).—He RicHarps, £e p. RicHARDs (1842), 
6 Jur. 136. 

27. Use acknowledged by person named.]—If a 
party will countenance another person in calling 
him by a name which is not his name of baptism, 
he is not. to complain of it (BAYLEY, L.).—NEWTON 
v. MAXWELL (18382), 2 Cr. & J. 215; 1 Dowl. 815; 
11. J. Ex. 78; 149 Wo. R. 933 sub nom. WESTON 
v. MAXWELL, 2 Tyr. 278, 

28. More than one name.}-——An action for false 
imprisonment can be maintained against a sheriff 
for arresting a person who is wrongly named in 
the process, though he be the person against whom 
it is issued. But the sheriff is entitled, & is bound 
to arrest the person, if he be as well known by the 
name in the process, as by his real name.— 
CARRIDUE v. LaAuTOUR (1828), 7 L. J. 0. 8S. K. B. 
33. 

~---—-,] —See Vol. XXIL, p. 64, 
No. 366. 

29. Validity of reputed name-—For marriage 
purposes,; --A person whose baptismal & surname 
was A. L. was married by banns by the name of 
G. S., having been known, in the parish where he 
resided & was marriod, by that name only, from 
his first: coming into the parish till his marriago, 
which was about three years :-—-/feld : the marriage 
was valid, & therefore the wife & children ontitled 
to the husband's settlement.—R. v. BILLINGs- 
HURST (INHABITANTS) (1414), 3 M. & S. 250; 1065 
Ki. R. 608. 

Annotations :- Retd. 2. vr. Tibshelf (1830), 1B. & Ad. 100; 

Allon», Wood (1834), 1 Bing. N.C. 8. 

30. ------ ---—-.]--A man may change his sur- 
name by use & reputation. 

In point of Iaw a man cannot change his 
Christian name, without prejudice to the question, 
whether he can do so at his confirmation. With 
regard to surnames, however, the law is different, 
they can be changed in various ways, as, for 
instance, by royal licence, & person can also change 
his name by use & reputation. If » man has a 
name which displeases him, there is noth in 
law to prevent his changing it to any other he likes 
better, provided he can get the public to adopt & 
use the name he prefers (WILLE, J.).—R. v. 
Smiru (1865), 4 F. & F. 1099. 

31. ——— For legal proceeding.|—Where the 
warrant of attorney & deed to lead the uses were 
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advantage himself in an unmeritorious 
way.—HOBINBSON ©. BOGLE (1589), 18 
O. R..387.—CAN. 
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Sect. 6.—Acquisition of name: Sub-sect.2. Sect. 7: 
Sub-sects. 1 & 2, A., B. & C. (a).] 


executed in a name by which the vouchee was 
commonly known, the ct. refused to amend the 
recovery by substituting a different name by which, 
as he afterwards discovered, he had been baptised. 
—ADDIs v. NORRIS (1831), 7 Bing. 455; 5 Moo. & 
P. 379; 9L. J.0.8.C. P. 166; 131 E. R. 176. 
32. .|—It is certain that a person may 
at this time sue, or be sued, not merely by his true 
name of baptism, but by any first name which he 
has acquired by usage or reputation. Semble: 
in the present day the Christian name of a party 
cannot be changed or added to at confirmation.— 
WILLIAMS v. BRYANT (1839), 7 Dowl. 502; 5 
M. & W. 447; 9L. J. Ex. 47; 3 Jur. 682; 151 


E. R. 189. 
Annotations :—Refd. R. v. Wooldale (1844), 6 Q. B. 549. 
Mentd. King v. R. (1845), 14 L. J. M. C. 172. 








SECT. 7.—CHANGE OF NAME. 
SUB-SECT. 1.—IN GENERAL. 
33. Right to change.|—BarLow v. BATEMAN, 
No. 16, ante. 
34. -]|— DAVIES v. LOWNDES, No. 18, ante. 
35. Christian name.}|—WILLIAMS v. BRYANT, 
owes ante. 














-|—R. v. Smitu, No. 30, ante. 


SUB-SECT. 2.—IN PARTICULAR CASES. 
A. Solicitors. 

See, generally, SOLICITORS. 

37. Alteration of name on the roll—Form of 
application-— In court, not chambers.|— An 
attorney who desires to change his name should 
apply to the ct., & not to a judge at chambers.— 
Ke AN ATTORNEY (1863), 11 W. R. 780. 

38. Name changed by royal licence.|— 
Where an attorney had changed his name by royal 
licence, the ct. allowed the roll to be amended by 
substituting the new name for the old.—Ez p. 
BENTHALL (1843), 1 Dow. & L. 747; 6 Man. & G. 
722; 7 Scott, N. R. 407; 134 E. R. 1088; sud 
nom. ANON., 2 lL. T. O. S. 100. 

Annotation :-—Folld. Re Gimlet (1862), 11 W. R. 210. 

39. Name added to by royal licence— Matter 
of fancy.]—An attorney having obtained the royal 
licence to assume an additional name, the ct. 
refused to alter the roll, holding it mere matter of 
fancy.— Ea p. HAYWARD (1838). 5 Scott. 712. 
Annotation :—N.F. Ez p. Benthall (1843), 1 Dow. & L. 747. 

40. Addition for private reasons.]—Where 
an attorney whose name is on the roll assumes an 
additional surname the latter may be added to 
that already on the roll.—KEa2 p. Ware (1838), 
6 Dowl. 311. 

41, Change of name boné fide.|—An 
attorney who, without royal licence, or any 
formal authority for the change, has assumed 
another name from that on the roll, for a specified 
reason, may have the roll altered to the assumed 
name, if it appear to the ct. that such name has 
been taken bond fide & without fraudulent intention. 
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PART 1. SECT. 7, SUB-SECT. 1. 


838i. Right to change.)-—~ FORLONG 
PETITIONER (1880), 7 R. (Ct. of Sess.) 


33 ii. -}—AS &@ person does not 
require the authority of the ct. 
change his name, the ct. will not grant 


authority except 








shown.—JOHNSTON PETITIONER (1899), 
2 F. (Ct. of Seas.) 75; 37 Sc. L. R. 57 5; 
7 S. L. T. 343.—SCOT. 


offices to which he had been appointed 


NaME AND ARMS. 


—Ez p. DAGGETT (1850), 1 L. M. & P.1; sub nom. 
Ez p. Duagett, 14 L. T. O. 8. 355. 
Annotation :-—Refd. Ex p. Moses (1850), 19 L. J. Q. B. 345. 

42. -]—Upon the application of a 
solr., who had assumed the name of Chamberlain 
in addition to his own, the ct., being satisfied with 
the reasons, ordered an entry of the change of 
name to be made upon the roll of solrs.—Re 
MaTruEews (1852), 16 Beav. 245; 51 E. R. 772; 
sub nom. Ex p. MATTHEWS, 22 L. J. Ch. 22; 17 
Jur. 29; 1W. R. 44; sub nom. Ex p. MATHEWS, 
20 L. T. O. S. 136. 

43. Name changed for family reasons.]— 
Where an attorney made affidavit that for family 
reasons, & no other, he was desirous of changing 
his name, the ct. directed the master to indorse 
the proposed alteration on the roll of attorneys, 
although no royal licence had been obtained.— 
Re GIMLET (AN ATTORNEY) (1862), 11 W. R. 210. 

44. AN ATTORNEY (1851), 17 











ao va ——.]—Re MEDEWE (1855), 25 L. T. 
. S. 84, 

46. ——— Where no proceedings apprehended in 
former name.|—E£z p. JAMES (1850), 1 L. M. & P. 
4; sub nom. Ex p. MosEs, 19 L. J. Q. B. 345; 15 
L. T. 0.8.70; 15 Jur. 1538. 
oi vaca :—Folld. Ex p. Matthews (1852), 20 L. T. O. S. 


47. Indication of alteration — Necessity 
for.|—E2 p. JAMES (1850), 1 L. M. & P. 4; sub 
nom. Ex p. Moszs, 19 L. J. Q. B. 345; 15 L. T. 


O.S. 70; 15 Jur. 158. 
Si et :-—Folld. Hz p. Matthews (1852), 20 L. T. O. S. 


48. Entry in margin of roll.|—Upon 
an attorney’s changing his name, the Ct. of 
Exch. refused to direct the master to alter the 
name on the roll of the ct.3; but directed him to 
make a memorandum in the margin of the roll 
opposite to appct.’s name, stating that he is now 
known by the name of , & that the same has 
been done by rule of ct.—Ez p. DEARDEN (1850), 
1L. M. & P. 666. 

49. Articled clerk—Name changed during articles 
—Application for admission—Notice in both names. | 
—Where an articled clerk to an attorney had 
legally changed his name shortly before the 
expiration of his articles, & in his notices of 
intention to apply for admission as an attorney, 
had described himself by his new name, without 
any notification of the change, the ct. upon motion 
on the first day of term, gave permission for him 
to be admitted on the last day of the same term, 
but required that a notice should be up till the end 
of the term, with both names.—Re RIDLEY (1836), 
4 Ad. & El. 780; 6 Nev. & M. K. B. 436; 6 
L. J. K. B. 258; 111 E. R. 977; sub nom. Ex p. 
RIDLEY, 2 Lar. & W. 66. 














B. Married Women. 


50. General rule.|—Petitioner having obtained 
a decree dissolving her marriage with resp., sub- 
sequently re-married him. This second marriage 
was celebrated after publication of banns, in which 
petitioner was described by her name of marriage, 
she having in the interval between the decree 
dissolving her first marriage & the celebration of 
the second usually passed by her maiden name. 


remanent 
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by the ct., for authority to change his 
surname, & to ordain the petition & the 
ct.’s deliverance thereon to be recorded 
in the Books of Sederunt, refused as 


on special causo 


not necessary. -—- ROBERTSON PETI- 
33 ili. .}—Petition by a char- | TIONER (1899), 2 F. (Ct. of Sess.) 127; 
tered accountant, who held several 4a on - R. 82; 8S. L. T. 224.— 
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On an application to annul such marriage by 58. —— ——- ——.]—Under a name & arms 
reason of an undue publication of banns :—Held : | clause in a will:—Held: in order to comply with 
& Dame acquired by marriage can only be super- | the clause the specified surname must be added 
seded by a reputed name in cases where the name | after that of the devisee, & prefixing it to that of 
had been so far acquired by repute as to obliterate | the devisee would not be a compliance.—Re 
the name acquired by marriage. LLANGATTOCK, SHELLEY ¢. HARDING (1917), 38 
Marriage confers a name upon a woman, which | T. L. R. 250. 
becomes her actual name, & she can only obtain | 4nnotation :—Retd. Re Berens. Ke Dowdeswell, Berons- 
another by reputation (per CUR.).—FENDALL v. Dowdeswell r. Holland-Martin, (1926) Ch. 496. 
GOLDSMID (1877), 2 P. D. 2638; 46 L. J. P. 70. 59. —Re BERENS, Re DowDE- 
Annotation :—Consd. Cowley v. Cowley, [1901) A. C. 450. SWELL, BERENS - DOWDESWELL » HOoLLAND- 
51. Noblewoman — Married to commoner.}— MARTIN, No. 94, post. 
mae ie tae (DUKE) (1553), 1 Dyer, 79 b; | go, Adoption & subsequent discontinuance of 
Annotations :-—Consd. Suffolk’s Case (1565), Owen, 381; peor dy : ares Ne nee serosa ane bes 
Cowley ¢. Cowley, [1900] P. 118. Mentd. Cuve ¢. Holford | Prov" ed in effect. that the persons therein 
0 mentioned ‘as & when & within the space of 


(1798), 3 Ves. 650. 
52. ——— Name changed where husband a noble- | twelve calendar months next after they should 
severally become entitled in possession to the 


man.|}—SUFFOLK’s (DUCHESS) CASE (1565), Owen, 
estates, should “ assume & take upon themselves 


81; 4 Leon. 196; 74 E. R. 914. 
Annotation :—Refd. Cowley rv. Cowley, [1900] P. 118. respectively the surname of MBlagrove, the 
respectively not being of that name, & by such 


53. -|—The wife of a duke, earl, or 
baron, in all writings they shall be named ladies. | name only, & no other, thenceforth should style 
«& describe themselves, etc., & also should bear the 


But the wives of knights shall be named dames. 
arms of testator’s family alone, etc., & in case any 


If a wife of a duke, earl, or baron, takes a new 
of the persons aforesaid should refuse, decline, 


husband of a more base degree, that: she loses her 
name of dame or lady, & shall be named in every | neglect or discontinuc to take, assuine & use such 
surname & arms respectively, etc., for the space 


writ according to the degree of her husband (per 
CurR.).—-ANON. (1628), Het. 88; 124 E.R. 364. of twelve calendar months after they should 
severally so become entitled as aforesaid, then "’ 


54. Effect of divorce.|—The name by which a 
from & immediately after the expiration of the 


divorced woman should be described, is the name 
by which she passed & was known after the dis- | said space of twelve calendar months, their estate 
was to be determined, & go over to the persons 


solution of the marriage.—In the Goods of Hay 
next. entitled in remainder. Hf. B., one of the 


(1865), L. R.1 P. & D. 513 351. d5.P,&M. 3; 
13 lL. T. 3385; 11 Jur. N.S. 936; 14 W. R. 147. persons referred to in the above clause, became 
J|—See Huspanp & WIFE, Vol. XXVIL., | entitled to the estates, subject to the condition, 
p. 553, Nos. 6074, 6075. in 1844, having previously by royal licence duly 
assumed taken the name «& arms of Blagrove. 
In 1856 he, by licence, assumed & still used the 
name & arms of ‘' Bradshaw ”’ only :—Held: the 
(a) Name and Arms Clause. person next in remainder was cntitled to the 
See, generally, SETTLEMENTS ; WILLS. estates under the gift over in the name & arms 
55. Method of compliance—Addition of prescribed | clause.--BLAGROVE v. BRADSHAW (1858), 4 Drew. 
name—Before or after present name.j—Under , 230; 27 L. J. Ch. 440; 30 L. T. O. S. 3635 4 
a name & arms proviso requiring a devisee to take Jur. N.S. 107; 6 W. R. 266; 62 I. R. 80. 
| 


























C. Beneficiaries. 


a ce eee A 


testator’s surname :—Held: adding testator’s 61. ---—.}--—Testatrix devised her real estate in 
surname before his own was not a compliance by | strict settlement, the will containing an ordinary 
the devisee, but adding testator’s surname after | name & arms clause; & she bequeathed personal 
his own was s0.—D’EYNcCOURT v. GREGORY (1876), | estate to trustees, in trust for the person or persons 
1 Ch. D. 441; 45 L. J. Ch. 205; 24 W. R. 424. who for the time being should by virtue of the will 
Annotations :-—Distd. He KEversiey, Mildmay v. Mildimay, | be beneficially entitled to the real estate, for such 

(1900]1 Ch. 96. Refd. He Berens, He Dowdeswoll, Berens: | op the like estates or interests, to the intent that 

DPowdeswell r. Holland-Martin, [ mee) ah 596. ates the personal estate should go long with Uheoreal 
_56. TaUE). Tinice eit ae “CECIL v. JOICEY- | oxtate, so far as the nature of the personal estate 
anerrt sian ar waren Croxon tv. Ferrers, [1905] ee : ee res niin Mba Ard & 
~ 1 Ch. 252. j bestal the » & arma clause 

57. ——_- ———— —Under a name & arms | relating to the real cstate should not affect the 
clause directing a devisee to assume & use the | personal estate, but in lieu thereof she directed 

‘scribed name “alone or together” with his | (ter alia), that if any person, being a male, who 
preset. should be entitled under any of the limitations 


family name :—Held: the devisee had an 
ection. to Cie the prescribed name cither before of the will to an absolute beneficial interest in 


: : : » & , » of the | possession by purchase in the personal estate 

OF oer is ey navn surname was a | should refuse or neglect to assume, use, & bear the 
rufficient compliance with the terms of the devise. name & arms of C. within the period therein 
Re EVERSLEY, MiILpMAY v. MiLpMay, [1900] mentioned, provided such period should expire 
1 Ch 06: 69 L J. Ch. 14; $1 L. T. 600; 48 iprhmee twenty-one years next after the death of 
on 249: 16T. L. R. 6; 44 Sol. Jo. 11. the survivor of three persons named, or should, 
Annotation Reta. Re Berens, Re Dowdcswell, Berens- after having assumed the name & arms, discon- 
Dowdeswell v. Holland-Martin, (1926) Ch. 596. tinue to use & bear the AME, OF either of them, for 
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heirs taking benefit under the destina- » forfeiture In the event of a contra- 
tion should “‘ assume & constantly | vention of the condition :—Held: in 
thereafter use as their surname, arms, | the absonce of express direction the 
& designation the surname, arms, & | assuined surname should be the last, 
designation of M. of T. as their proper | a beneficlary was entitled to prefix the 
gurname, arms, & designation in | surname M. to his own surnaine of 8.— 
MUNRKO'S TRUNTEES 0. SPENCER, [1912] 
Ss. Cc. §33.—8COT. 
ZZ 


PART I. SECT. 7, SUB-SECT. 2.—C. (8). 


55 i. Method of compliance— Addition 
of prescribed name—Before or after | 
present name.}—Testator, by his trust- | 


, destined his 
reaped a tte font. & fee to a series | addition to thelr own surname, armen, 


of heirs, under the condition that the i & designation’; with « clause of 
J.—VOL. XXXV. 
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six months at any time within the period of twenty- 
one years, then & in any of such cases, & from time 
to time, the estate & interest of the person so 
refusing, or neglecting, or discontinuing in the 
personal estate should absolutely cease, & the 
personal estate should from time to time go over 
to the person or persons who would have been 
entitled to the real estate under the limitations 
of the will in case the party whose estate should 
so cease, being tenant for life of the real estate, 
were dead, or, being tenant in tail of the real estate, 
were dead without issue, for such or the like estates 
or interests as such person or persons would have 
been entitled to in the real estate. Within the 
proper time after the death of testatrix the first 
tenant for life under the will assumed the name & 
arms of C. & continued to use them until his death. 
Pitf. was his first son & the first tenant in tail of 
the real estate under the will. After he had 
attained twenty-one he executed a disentailing 
deed of the real estate & limited it to himself in 
fee simple. He then claimed to be indefeasibly 
entitled in possession to the personal estate :— 
Held: (1) the forfeiture clause relating to the 
personal estate was valid, & the effect of it was to 
make the interest of the tenant in tail, in case it 
should be forfeited, go over to the person who 
would have been entitled to the real estate under 
the limitations of the will in case the tenant in 
tail had been dead without issue, & no disentailing 
deed had been executed; (2) pltf. was not inde- 
feasibly entitled to the personal estate; but that 
his interest was liable to forfeiture in case within 
the period of twenty-one years he should discon- 
tinue to use the name & arms of C.—Re CorRN- 
WALLIS, CORNWALLIS v. WYKEHAM-MARTIN (1886), 
382 Ch. D. 388; 55 L. J. Ch. 716; 54 L. T. 844. 

Annotation :—Mentd. Re Whitburn, Whitburn v. Christie, 

(1923] 1 Ch. 332. 

62. -]—Where a will requires that a person 
shall within a specified time after becoming 
entitled under the limitations of the will take 
& use a certain surname, & there is a condition 
of forfeiture if such person shall ‘‘ refuse or neglect 
to take or use such surname as aforesaid & in 
manner aforesaid,’’ a continued use of the surname 
after the period is to be implied. 

Although such clause requires the surname 
to be used ‘‘ in deeds & documents & on all other 
occasions,’’ it imposes no obligation except on 
occasions when a surname is commonly used. 
There is no forfeiture for signing a family letter 
with a Christian name alone, nor, in the case of a 
peeress, for signing an ordinary business letter 
with the Christian name & title, or using these 
latter on her visiting-cards.—Re Drax, DUNSANY 
v. SAWBRIDGE (1906), 75 L. J. Ch. 317; 94 L. T. 
te 54 W. R. 418; 22 T. L. R. 348; 50 Sol. Jo. 

63. Effect of non-compliance—Ignorance of 
clause.|——The terms ‘‘ forfeiture”? & ‘‘ breach of 
condition ’’ used in Real Property Limitation Act, 
1833 (c. 27), ss. 3, 4, are to be read in the largest 
sense, & extend to forfeitures which operate to 
accelerate an estate under a conditional limitation, 
as well as to forfeitures of which the heir-at-law 
only can take advantage. Ignorance of a condition 
annexed to a gift by will does not protect the 
devisee or legatee from the consequences of not 
complying with the condition. An estate was 
devised in strict settlement, subject to a clause 
directing that every person who should become 
entitled in possession under the will should, on 





NAME AND ARMS. 


arms; & it was provided, that in case any such 
person should fail or neglect so to do for twelve 
calendar months, after he should become so 
entitled in possession, his estate & interest should 
cease & the estate should go to the person who 
should be next in remainder & then in esse, as if 
the person so failing or neglecting were then dead. 
A tenant in tail, who did not comply with the 
clause, remained in possession of the estate for 
more than twenty years. At his death the next 
remainderman was in India, & being ignorant of 
his rights under the will, did not comply with the 
clause :—Held: (1) the tenant in tail had not 
acquired a title by adverse possession, but on his 
death, by virtue of Real Property Limitation 
Act, 1833 (c. 27), 8. 4, the remainderman became 
entitled to the estate; (2) the remainderman’s 
estate was forfeited by reason of his non-compliance 
with the name & arms clause.—ASTLEY v. Essex 
(Earv) (1874), L. R. 18 Eq. 290; 43 L. J. Ch. 8173 
30 L. T. 485 ; 22 W. R. 620. 


Annotations :—As to (2) Distd. Re Quintin Dick, Cloncurry 
v. Fenton, [1926] Ch. 992. Refd. Partridge v. Partridge 
(1893), 70 L. T. 261. 


64. -]|—Testator who died in 1858 by 
his will devised & bequeathed real & personal estate 
to persons in succession in strict settlement, & 
directed that every person who should become 
entitled thereto should take & use the surname & 
arms of D., & that if any such person so becoming 
entitled should refuse or neglect to take & use 
such surname & arms within three months of 
becoming so entitled, the limitations to him should 
cease determine & be utterly void, & the estate 
should go & devolve to the person or persons next 
entitled in remainder, in the same manner as if the 
person whose estate should so cease & determine 
were dead. 

Upon the death of a tenant for life without issue 
in 1923, a period of over a year elapsed before the 
next tenant in tail could be discovered. Eventually 
it was found that he was living in Canada, & had 
never heard of the terms or existence of testator’s 
will :—Held: being ignorant of the condition he 
could not be said either to have ‘‘ refused ’’ or 
‘** neglected ’’ to comply with it. The expression 
‘* refuse or neglect ’’ is not equivalent to “ fail ”’ 
or ‘‘ omit,’’ as it implies a conscious act of volition. 
The tenant in tail therefore had not forfeited the 
estate.—Re QUINTIN Dick, CLONCURRY (LORD) v. 











FENTON, [1926] Ch. 992; 42 T. L. R. 681; 70 
Sol. Jo. 876. 
65. Gift absolute.|—Testatrix, who died 


in 1832, settled her freehold estate upon her grand- 
children, a share becoming vested in one of them, 
Lucy, in fee simple in possession; & the will 
contained a proviso that any person becoming 
entitled in possession to the estate, should within 
one year thereafter, take & use the name of 
‘* Jones,’’ & that in case any such person should 
refuse or neglect to use the name of Jones within 
one year, then the estate limited to him or her 
should be void, & should first go to her niece, 
Catherine Jones, since deceased, for her life, & 
after her decease to the person or persons next in 
remainder under the trusts of the will, in the same 
manner as if the person so refusing were dead. 
Lucy was twice married, & neither she nor either 
of her husbands ever took the name of Jones :— 
Held: the gift being in fee simple, & there being 
necessarily no person entitled in remainder, the 
name clause was void, & that there had conse- 
quently been no forfeiture by Lucy.—-MUSGRAVE 
v. BROOKE (1884), 26 Ch. D. 792; sub nom. Re 
BROOKE, MUSGRAVE v. BROOKE, 54 L. J. Ch. 102 ; 


becoming so entitled, assume testator’s name & | 383 W. R. 211. 


Part I.—Name. 


66. —— Only heir can take advan e of 
omission—Effect upon making title to Blaselon ba hes 
iter devising a freehold estate to trustees & 
giving his daughter & granddaughter & her husband 
successive equitable life interests therein, with 


remainder to the use of the granddaughter's first: | 


& other sons in tail male, with divers remainders 
over, testator provided & declared that every 
person becoming entitled to the estate as tenant 
for life or tenant in tail in possession, & the husband 
of every such person if female & married. should 
within twelve calendar months of becoming entitled 
in possession assume testator’s surname & arms. 
There was no provision for continued user of the 
name & arms & no gift over on non-compliance with 
the proviso. Neither testator's daughter or grand- 
daughter, both of whom succeeded to the estate. 
nor the husband of either, assumed his name «& 
arms in compliance with the proviso. Objection 
to title was taken on a sale by the granddaughter 
under the powers of the Settled Land Acts. on the 
ground that she was not, & had not. the powers of, 
a tenant for life, her estate, as the purchasers 
alleged, having ceased by reason of her non- 
compliance :—Held: the vendor could) make 
good title, for even if the expression of testator’s 
desire contained a condition it would be a common 
law condition of which testator’s heir alone could 
take advantage by entry, which he had not done, 
nor was there anything in the will to show that. it 
was the intention of testator that the estate should 
zo over on non-compliance with his desire, 50 as 
by necessary implication to convert the expression 
of that. desire into a conditional limitation.—-He 
EVANS’S CONTRACT, [1920] 2 Ch. 4695 SY L. J. Ch. 
626; 124 L. T. 185. 

67. Change by person entitled—-When right 
accrues—-Condition subsequent.|—MALLOON — 1. 
FITZGERALD (1683), 3 Mod. Rep. 203 Skin. 170; 
2 Show. 315; 87 E. R. 17. 

-innotations :—Consd. Doo d. Kenrick v. Beauclerk (1809), 
11 East, 657. Mentd. Burieton rv. Humfrey (1755), Amb. 
256; Doe d. Taylor v. Crisp (1838), 1 Per. & Dav. 37. 
68. -|—Devise to the heir at 

law in tail. with a proviso for taking testators 

nane, is not a conditional limitation. 

This is not a condition precedent. Jt cannot 
be complied with instantly. It is “to take the 
name for themselves & their heirs." Now many 
acts are to be done, in order to oblige the heirs to 
take it; such as a grant from the King; or, an 
Act of Parliament. It is not, therefore, a condition 
precedent; but being penned as a condition, it 
must be a condition subsequent. It cannot he a 
limitation ; for, the next proviso. against waste, 
shows that testator knew how to limit over, when 











he thought proper to do so, & in that case, he did | 


think it proper to do it; & therefore that proviso 
is turned into a limitation (LORD MANSFIELD).-- 
GULLIVER d. CORRLE v. ASHBY (1766), 4 Burr. 


; "m. 131. 607; 98 E.R. 4. 
ee ay Re Evans’ Contract, [1920] 2 Ch. 469. 
~ 'Refd. Egerton r. Brownlow (1853), 4 H. L. Cas. 1. 

69. j—Testator directed his 
estate to be settled on G. R. for life, with remainder 
to his issue in tail male, in strict settlement ; upon 
condition that all persons from time to time to 
come into possession of the estates, should take 
& use the name & arms of T. :—H eld: the estates 
ought to be settled on G. HR. for life, with remainder 
to his sons successively in tail male, with remainder 
to his daughters as tenants In common In tail 











67i. Change by person entitled — 
When is accrues—Condition subse: j 
quent.}—Real eatate was limited by a | 
will to E. N. & her heirs male, “ she & | 
they & her husband taking the name 


ported at 


& bearing the arnm of N.” -—SHeld: 
these words formed no portion of the 
Hmitation of the extate tail, but im- 
most a condition subsequent, 
| —VANDELEUR f. SLOANE, {WMI9P LI. KH. 
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; Male, with cross remainders in tail male; & the 
| proviso to be inserted in the settlement, as to 
| taking the name & arms, & for giving over the 
| estates on default, ought to be so expressed, as to 
| take away the estates from the defaulting party, 
| & his descendants only : that is, if a grandson of 
' G. R. were the defaulting party, the consequence 
ought not to extend to the grandson’s brothers.— 
TREVOR t. TREVOR (1842), 13 Sim. 108 ; 11 LL. J. Ch. 
417; 6 Jur. 863; 60 E. R. 42; on appeal (1847), 
; 1 H. L. Cas. 239, H. L. 
| «fnnotations :—Mentd. Williams v. Teale (1847), 6 Hare, 239 ; 
| Fowler e«. Cohn (1856), 21 Beay. 360; Thollusson e. 
| Rendlesham (1859), 7 H. L. Cas. 429; Walmoesley rv. 
|} Gerard (1861), 29 Beav. 321; Forster rc. Davies (1863), 
, $2 Beav. 624; Surtees v. Surtees (1871), 25 L. T. 288; 

Pryse ¢. Pryso (1872), 42 L. J. Ch. 253. 

70. -]— Devise of lands to all the 
children of A. & B. his wifo, ‘* already or hereafter 
to be born” of their bodies, whether male or 
female, for & during their joint lives & the life of 
the survivor, but all the sons to take the name & 
arms of W. in addition to their own name, 
remainder to the trustees to preserve, otc., & 

| after their several deceases unto & equally between 
| all their issue, male & female ; & for want. of such 
| issue, over. After the death of A., B. joined with 
| surviving children in executing a disentailing deed 
| to themselves as tenants in common in fee, sub- 
' ject to the life estate of B.:-—Held: the name & 
arms clause was a condition subsequent to the 
| vesting of the estates in the sons, & was satisfied 
by their assuming the name & arms of the testator 





Se ee 








subsequently to the disentailing deed.—Wovuop- 
HOUsE t HIERRICK (1855) 1 K. & J. 352; 3 
Iq. Rep. 817; 24. 3. Ch. 649; 3 W. HK. 308; 69 
ks. R. 44, 

sfnnotation :-—Consd, Re Greenwood, Goodhart c, Woodhead, 

[1902] 2 Ch. ius, 

71. ---- -—- —-—.]—Testator was, under a 
deed of resettlement of his family estates, entitled 
to a reversion in fee, subject to an estate for life 
in his only son, who was a bachelor, & to remainders 

| in tail to the ftirst & other sons of that son. 
| Testator soon afterwards devised all his real estates 
i to his eldest daughter for her life, with remainder 
to her first & other sons in tail, with remainders to 
his other daughters for life & to their sons in like 
manner. The will contained a name & arms clause 
determining the estate of any person who should 
become *‘ entitled to the possession or to the receipt 
of the rents & profits "’ of the estates, & not assume 
the family name & arms within a year after becom- 
i ing so entitled. In several other parts of the will 
| provisions were nade respecting persons who, by 
| Virtue of the will, should) be in the ‘ actual 
| pOsseERION " of the property or “ entitled to the 
‘rents & profits thereof.” The son died without 
i issue two years after testator, & the first tenant 
for life under the will assumed the name & arms 
lof H. within a year after her brother's death :— 
i Meld: there was no forfeiture, either as to the 
' family estates, or as to property to which testator 
i had become entitled in fee simple in possession 
| after the date of the will.---LANUDALE (LADY) v. 
| Briggs (1450), 5 De G. M. & G. 3015 26 1. J. Ch. 
(27; 28 L. 7. O. 8S. 755 2 Jur. N.S. 082; 4 
(W.R. 708, 44 BB. R. 441, DL. SJ. 
{ Annotations ; -- pid. Re (areonwood, Goodhart cv. Woodhead, 

(1903) 1 Ch. 749. Mentd. Taylor cv. Sparrow (1665), 4 

| Giff, 703; Carroll ». Graham (1865), 1) Jur. N.S. 1012; 
| Castle rv. Fox (1871), Ls. HK. UE kg. 5425 Juttendromohun 


Tagore tv. Ganendromohun Tagore, Ganendromohun 
Tagore ¢. Juttendromohun Tagore (1872), L. H. dnd. App. 


a nee A Ee EME EE RL mem eo a rete mee 


| 116.—IR. 


a. Effect of clause not clear.}—The 
devise was to one C., subject to @ cun- 
dition that he should within two years 


ZZ2 
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Supp. Vol. p. 48: Bothamley v. Sherson (1875), L. R. 20 Eq. 
304; Kathama Natchiar v. Dorasinga Tever (1875), L. R. 
2 Ind. App. 169; Hampton v. Holman (1877), 5 Ch. D. 
183; Ram Lal Mookerjee v. Secretary of State for India 
(1881), L. R. 8 Ind. App. 46; Curtis v. Sheffield (1882), 
30 W. R. 581; Re Dugdale, Dugdale v. Dugdale (1888), 
38 Ch. D. 176; Re Bridger, Brompton Hospital v. Lewis 
(1893), 63 L. J. Ch. 186; Leslie v. Hothes, [1894] 2 Ch. 
499: Re Hayes, Turnbull v. Hayes, [1900] 2 Ch. 332; Re 
Maddock, Llewelyn v. Washington, [1902] 2 Ch. 220; 
Mason v. Ogden (1902), 87 L. T. 622; Re Horton, Lloyd 
v. Hatchett, (1920) 2 Ch. 1. 


72. ——.|—BENNETT v. BENNETT, 


No. 78, post. 

‘ -|—Testator devised & 
bequeathed real & personal estate to trustees upon 
trust to pay the income to his wife during her life, 
& after her decease, if L!. was then living, to retain 
the rents of realty to their own use during his life, 
& to pay him the income of the personalty during 
his life, & after his death upon trust to convey & 
transfer the real & personal estate to such son of 
M. as should first attain the age of twenty-five 
years, upon condition that such son of M.as should 
become entitled to any property under the will 
should, within two years after he should so become 
entitled, take the name & arms of testator. <At 
testator’s decease M. was living & had no son who 
had attained twenty-five, but his eldest son attained 
that age during the lives of the widow & H. This 
son died in the lifetime of H. without having taken 
the name & arms of testator :—Held: although 
the limitation of the personal estate to the first 
son of M. who should attain the age of twenty- 
five was void for remoteness, the direction to con- 
vey the real estate to him gave him a contingent 
remainder which was not void for remoteness, 
although his estate was only equitable, the 
doctrine of contingent remainders being applicable 
to equitable as well as to legal estates ; he was not 
bound to take the name & arms of testator until 
his estate came into possession, & the real estate 
devolved upon his heir.—ABBIss v. BURNEY, He 
FIncH (1880), 17 Ch. D. 211; 49 L. J. Ch. 710; 48 
L. T. 20; 28 W. R. 903; on appeal (1881), 17 
Ch. D., p. 224, C. A. 

{nnotations -—Mentd. Marshall «. Gingell (1882), 47 L. T. 
159; Re Middleton, Thompson v. Harris (1882), 19 
Ch. D. 552; He Frost, Frost v. Frost (1889), 43 Ch. D. 
246; He Bence, Smith v. Benco, [1891] 3 Ch. 242; Re 
Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 535; Re Nash, 
Cook v. Frederick, [1910] 1 Ch. 1; Re Clarke’s settimt. 
Trust, Wanklyn wv. Streatfeild, [1916] 1 Ch. 467; Re 
Willis, Crossman v. Kirkaldy, [1917] 1 Ch. 365; Re 
Conyngham, Conyngham v. Conyngham, [1921] 1 Ch. 491. 
74. .|—Testator devised an 

estate to trustees on trust to allow his widow to 

reside in the mansion house during widowhood, 
rent free, with use of the furniture, plate, & stores, 

& subject thereto for his nephew, C., for life, with 

remainder to his issue in tail, with remainder for 

certain other nephews in tail male. Declaration 
that every person who, under those limitations, 
should become entitled as tenant for life or in tail 
male to the actual possession or receipt of the 
rents & profits of the estate should, within one 
tie after becoming so entitled, take the name of 

"., & in case of neglect the limitations in his favour 
should determine, & the estate go to the person 
next in remainder as if the person so neglecting 
being tenant for life were dead, or being tenant in 
tail male were dead & there were a general failure 
of his issue inheritable thereunder; but such 
determination, in case of a tenant for life, was not 
to prejudice his issue, but the estate should remain 


























take the name & arms of testator, in 


default of which, or in case of hisdeath The evidence of facts necessary 
the effect of this devise not being clear, 


before testator, there was a devise over 


to one D., through whom pitf. claimed. 


NAME AND ARMS. 


in the trustees during his life, who should pay the 
rents to the person entitled to the next vested 
estate in remainder. Testator died in 1875. C., 
the tenant for life, died in 1889 without issue, & 
without having taken the name of V. T., the 
next tenant in tail, was now living & unmarried, 
but had not taken the name. R., the next tenant 
in tail, took the name of V. in 1891. Owing to a 
charge on the estate there had not been any profits 
therefrom for the persons entitled under the 
limitations in the will. The widow was still 
living :—Held: although the widow was entitled 
to occupy part of the estate rent free, she was not 
thereby tenant for life, & although there had not 
been any profits, C. had become on testator’s 
death entitled to the actual possession or receipt 
of the rents & profits within the meaning of the 
will; C. had forfeited his interest in 1876 by not 
taking the name of V., but C. being tenant for life 
only, time did not run against T. until C.’s death 
in 1889; T. having failed to take the name of V. 
his interest was forfeited in 1890, & RK., having 
taken the name within one year from T.’s for- 
feiture, was now tenant in tail of the estate.— 
Re VARLEY, THORNTON v. VARLEY (1893), 62 
L. J. Ch. 652; 68 L. T. 665. 

75. .|—Testator, who died in 
1853, devised his real estate upon trust for his 
daughter for life, & after her death for her children ; 
& if she should have no child he devised his real 
estate to N. in fee, on condition that in case 
testator’s wife should be then living she should 
have the use for the then remainder of her life of 
testator’s residence, & on further condition that 
N. should ‘*‘take & use’’ testator’s name only, 
but subject to the payment of certain legacies 
which testator bequeathed only if his daughter 
should have no child, & should be payable at her 
death exclusively out of the estates devised to N. 

Testator’s daughter & N. both survived testator, 
but his wife was dead. The daughter, who was 
now in her fifty-ninth year, was married, but had 
had no children. N. died in her lifetime intestate, 
without having taken testator’s name :—Held : 
upon the construction of the will the condition 
requiring N. to take & use testator’s name was a 
condition subsequent, that is. a condition to 
operate only upon N. becoming entitled to the 
possession of the estate by the death of the 
daughter without children, & not before; & as he 
had been prevented from performing it by the 
act of God, the estate would, on the death of the 
daughter without children, vest absolutely in his 
legal personal representative freed from the con- 
dition.— Re GREENWOOD, GOODHART v. Woob- 
HEAD, [1903] 1 Ch. 749; 72 L. J. Ch. 281; 88 
L. T. 212; 51 W. R. 358; 19 T. L. R. 180; 47 
Sol. Jo. 288, C. A. 

76. Infant beneficiary.|—A 
will contained a clause which directed every person 
who should become entitled under the will to the 
lands thereby appointed as tenant for life, or in 
tail in possession, who should not then bear the 
surname & arms of E., should within six months 
after becoming so entitled assume the surname & 
arms, & apply for a royal licence for the purpose ; 
& that in case such person should “ refuse or 
neglect ’’ to take such surname & arms, then at 
the end of the six months, if the person should be 
tenant in tail, the limitation to him should ceter- 
mine & the hereditaments should go over to other 
persons. 




















a new trial was nted.—NICHOLSON 
v. BURKHOLDER (1861), 21 U. C. R. 
108.— CAN. 


to show 


Part I.—Namer. 709 


F., who was still an infant of eighteen years of 
age, had, in one view of the true construction of 
the will, become entitled to the estates as tenant 
in tail in possession more than six months 
previously. F., who did not bear the surname or 
arms of E., had not assumed them or taken any 
steps for the purpose :—Held: F. being an infant, 
could not be said to have refused or neglected to 
assume the surname or arms; no distinction could 
be drawn for the purpose between an infant of 
tender years & another infant; & if F. had become 
entitled in possession, he nevertheless had not 
forfeited the estates.—Re Epwarps, Lioyp v. 
Boves, (1910] 1 Ch. 541; 79 L. J. Ch. 28] ; 102 | Whom settlor derived the estates.—Re WILLIAMS 
L. T. 308, 26 T. L. R. 808; 54 Sol. Jo. 325. (1880), 8 L. T. 763 6 Jur. N.S. 1064; 8 W.R. 


not void, the condition has been fulfilled, & I see 
Annotation :—Folld. Re Quintin Dick, Cloncurry r. Fenton, O78, 


no reason for coming to a different conclusion as to 
the personalty (KINDERSLEY, V.-C.).— BENNETT 
v. BENNETT (1864), 2 Drew. & Sm. 2606; 34 
L. J. Ch. 34; 11 L. T. 862; 10 Jur. N.S.11703; 13 
W. R. 866; 62 E.R. 623. 

-{nnotation :— Refd. Re Greenwood, Goodhart ¢. Woodhead, 

{1902) 2 Ch. 19s, 

79. Clause included in marriage settlement— 
Conditions imposed on husband.}—The ct. sanc- 
tioned the insertion of a clause making it com- 
pulsory on successive owners or their husbands 
to assume the name & amns of the ancestor from 


[1926] Ch. 992. 80. Change of surname not stipulated—Christian 

TT. No time limit given—Within reasonable | name changed./——BENNETY rv. BENNETT, No. 78, 
time.]— DAVIES v. LOWNDES, No. 18, ante. ante, 

78. Clause void.) — Testator. by 
codicil, after appointing two persons trustees, as 
also their heirs & assigns, to his will & codicil. 
desired that his sister A. should do what she pleased 
with his remaining property after payment of 
certain legacies, excepting a tenement at W., & 
a sum of stock, of which she should only receive 
the interest & rent during her natural life, & after- 
wards to his sister’s eldest son, on his taking the 
name of M.; but should he refuse to take the 
name of M., or his sister A. depart. this life without 
a son, then the tenement at W. & stock should go 
to P., on his taking the name of M., & so on to his 
heirs, each taking the name of M., none of them 
being allowed to touch the principal. & no one 











(>) Other Cases. 
See, generally, SETTLEMENTS ; WILLS. 
81. Name of class or stock specified in will— 
Assumption of name by stranger— Before testator’s 
death.!— Devise of a mansion house & lands to 
trustees upon trust until John Luscombe Manning 
should attain the age of twenty-one years, & then 
to him for life, he taking & using testator’s surname 
of Luscombe instead of his own surname, with 
limitations over to his first & other sons in strict 
settlement, they severally taking & using testator's 
surname instead of their own. There were other 
limitations over to other persons. The will then 
contained a proviso, that when any of the premises 
should, after his sister A., inherit the said property | thereby devised should vest in any person not 
or enjoy the interest who did not take or possess | béaring the surname of Luscombe, that person 
the name of M. :—Held: the trustees took an | should, as soon as he should be in possession of the 
estate in fee by virtue of their appointinent, & | estate. take upon hitnself the name of Luscombe, & 
A. was entitled to an estate for life in the tenement | use the same as for & instead of his own surname, 
& stock, with a remainder in fee in the tenement. | & should, within three years then next after, 
& an absolute interest in stock to the first born of | procure his own name to be altered to testator’s 
A. vested on his birth & baptism by the name of M. | surname of Laxcombe by Act of Parliament, or 
The ct. will not necessarily hold a condition as { some other effectual way for that purpose, & in 
to name & arms a condition subsequent, although | case any of the persons to whom the estate was 
it inclines to hold it so. limited, & who should be in possession of the same, 
On the supposition that the shifting clause is | should not take & use testator’s surname, but 
valid. it has been contended, on the part of deft., | should neglect. to get an Act of Parliament, or 
that, in point of fact, the condition has been per- | sore other authority as effectual for that purpose 
formed, inasmuch as the cldest son was baptised | as aforesaid, for the space of three years next 
M. On the other hand, it is contended that that | after he should be in’ possession, then the estate 
is not a compliance with the condition, because | devised for the benefit. of such person so neglecting 
testator intended that the name M. must be taken | to yet such Act of Parliament, or other authority, 
as a surname. Now | do not see that that is to | should cease, & become void, ass if no such use or 
be concluded from the language of the codicil. | estate had been thereby devised 5 the same 
Testator has, in the latter part. spoken of * taking | should immediately, upon the expiration of the 
or possessing’? the name of M.; & there is no three years, go over to & vest in the person next in 
gift to any family or individual bearing the sur- | remainder or reversion, in the same manner as if 
name of M. Morcover, this being a shifting clause, | such person so neglecting to change his surname 
it must be construed strictly; & when testator ; was dead without issue, upon this se ear condition, 
speaks of taking the name of M., without saying | that such person so to take did & 8 ould also take 
as a surname, it appears to me that the ct. cannut | testator’s surname, & get an Act of Parliament, 
import such a requisition, & that the person who | or some other authority as effectual for that pur- 
has taken the name, whether as a Christian name | pose, otherwise the estate was to go over again. 
or as a surname, has complied with the condition | J. 1. Manning, before he came of age, or entered 
imposed by testator. into possession of the premises demised, took 
The effect on the whole of the view I have taken | upon himself, used, & bore the surname of 
of the case, & which. I think, presents less difficulty | Luscombe & no other. But no Act of Parliament 
than any other, is this, that testator has ex pressed had ever been obtained authorising him to change 
the intention, with regard to the realty, to give an | his name, nor was the King’s licence for that pur- 
estate for life to A., with remainder in fee to her | pose obtained within three years after he eo entered 
first born son, to vest immediately on his coming | into possession :—Held: inasmuch as he bore the 
into esse; & that he intended to create a shifting | surname of Luscombe at the time when the estate 
clause in the event of such eldest son not taking | came to him, he had substantially complied with 
the name of M., but without prescribing any | the directions of testator, & he did not incur 4 
time within which he must perform the condition ; forfeiture of that estate by not obtaining an Act 
for which reason the clause is void, & that, even if | of Parliament, or other authority, the proviso 
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Sect. 7.—Change of name: Sub-scct. 2, C.(b), D., E. 
& F.; sub-sect.3. Part II.) 


only applying to persons not bearing the surname 

of Luscombe at the time when the estate vested 

in them. 

A name assumed by the voluntary act of a 
young man at his outset into life, adopted by all 
who know him, & by which he is constantly called, 
becomes, for all purposes that occur to my mind, 
as much & effectually his name as if he had obtained 
an Act of Parliament to confer it upon him 
(ABBOTT, C.J.).—DoE d. LUSCOMBE v. YATES 
(1822), 5 B. & Ald. 544; 1 Dow. & Ry. K. B. 187; 
106 E. R. 1289. 

Annotation : -— Held. Ae v. St. Faith’s, Newton (1823), 3 
Dow. & Ry. K. B 
82. ——- After testator’s death.|—A. gives 

a legacy of £1,000 to B. payable at the day of her 

marriage, in case she should marry any person of 

the surname of S. but if she should not, he gave the 
legacy to W. SB. married a person who assumed 
the surname of S. but it was held that this was not 

a performance of the condition, so as to entitle B. 

& her husband to the legacy.— BARLOW v. BATE- 

ae (1735), 2 Bro. Parl. Cas. 272; 1E. R. 939, 


Annotations :—Consd. Wakefield v. Wakeficld (1807), 1 
Hag. Con. 394; Leigh v. Leigh (1808), 15 Ves. 92. Refd. 
Pyot v. Pyot (1749), 1 Ves. Sen. 335; Re Berens, Re 
Dewde ell, Berens- Dowdeswell v. Holland-Martin, [1926] 


5 

83. Name changed on marriage.]——Devise 
of real & personal estate in trust for the nearest 
relation ‘‘of the Pyots.’’ The latter held to be 

‘nomen collectivum” & descriptive of that par- 
ticular stock, & that this mixed fund should not go 
to the heir-at-law of that name. A change of the 
name of Pyot, by marriage, held not to exclude.— 
Pryor v. Pyotr (1749), 1 Ves. Sen. 335; Belt’s Sup. 
161; 27 E. R. 1066, L. C. 

‘Annotations :—Consd. Leigh ov. Leigh (1808), 15 Ves. 92. 
Apld. aed patradiote Bott (1847), 15 Sim. 606. Consd. Rc 
Ponerte, ton v. Roberts (1881), 45 L. T. 450. 
Refd. Doe a Thwaites v. Over (1808), 1 Taunt. 263 ; 
Wright v. nr Ae (1815), oo G.111; Doed. Chattaway 
v. Smith (1816), - he & S. 126. Mentd. Cholmondeley v. 
Clinton ary ie Jac. & W. 1; Liley v. Hey (1842), 11 
L. J. Ch. 415; Boys v. Bradley Arne 10 Hare, 389; 
Brigg v. Brigg (1885), 54 L. J. Ch. 

84. .|—By deed an vests was settled, 
after several preceding estates tail, to the use of 
all & every the nearest of kin, in equal degree, 
to D., at the time of her decease without issue of 
the name of Brewer :—Held: a person, who at 
the time of D.’s death was her nearest of kin, born 
with the name of Brewer, but who was not her 
nearest of kin, & who had, previous to D.’s death, 
married & assumed her husband’s name, was not 
entitled to take under this clause in the deed.— 
DoE d. WRIGHT Le ene (1820), 3 B. & Ald. 
474; 106 B. R.7 


Annotations :—Refd. ae Bradley (1853), 4 De G.M. & G. 
ven Mentd. Doe d. Blight v. Pett (1840), 11 Ad. & El. 
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85. .|—Testator bequeathed a fund 
in trust for his next of kin of the surname of Crump 
who should be living at the decease of B. A lady 
whose maiden name was Crump, was testator’s 
sole next of kin at B.’s death; but she married 
after testator’s death, & then took & ever after- 
wards bore her husband’s surname, which was 
Carpenter :—Held: nevertheless she was entitled 
to the fund.— CARPENTER v. Borr (1847), 15 Sim. 
606; 16 L. J. Ch. 483; 9L. T. O. S. 383; 11 Jur. 
723; 60 E. R. 755. 

86. ——- Name & blood—Name assumed by 
royal licence.|—-Devise to devisor’s sister A., then 
unmarried, for life ; with remainders to her first 
& other sons in tail male ; to her daughters in tail, 
as tenants in common ; to his sister B. then 
married, for life, & to her first & other sons in tail ; 
remainder to the first & nearest of his kindred 
being male & of his name & blood, that shall be 
living at the determination of the estates before 
devised, & to the heirs of his body. 

A person, claiming under the last limitation, 
must be of the name, as well as the blood; & the 
qualification as to the name is not satisfied by 
having the name, taken by the King’s licence, 
previous to the determination of the preceding 
estates. LEIGH v. LEIGH (1808), 15 Ves. 92: 33 


E. R. 690, L. 

‘Annotations -—C onsd. Re Roberts, Repington v. Roberts 
(1881), 45 L. T. 450. Refd. riyruarees v. Bott (1847), 15 
Sim. 606; Boys wv. predey (1853), 4 De G. M. & G. 58. 
Mentd. Cholmondeley vw. Clinton ( (1820), 2 Jac. & W.1; 
Brigg v. Brigg (1885), 54 L. J. Ch. 464 








D. Building Societies. 
See Building Societies Act, 1874 (c. 42), s. 22 &, 
ee: BUILDING SOCIETIES, Vol. VII., pp. 454 
el seq. 


E. Companies. 
Sce COMPANIES, Vol, IX., p. 71, Nos. 244-247. 


F. Corporations. 


See CORPORATIONS, Vol. XIII., pp. 280, 281, 
Nos. 116-125. 


SUB-SECT. 3.—FORMALITIES. 


87. Whether necessary—Royal licence.|—-JoNEs- 
HERBERT CASE (1862), Parliamentary Debates 
Series 3, Vol. 167, Cols. 430-436. 

88. ——.]—R. v. SMITH, No. 30, ante. 

—— ——.|—-See, also, Nos. 38-40, 43, ante. 

89. ——_ Royal sign manual J-—-Davizs Vv. 
LOWNDES, No. 18, ante. 

90. Act of Parliament.|—-BARLOW v. BATE- 
MAN, No. 16, ante. 
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Part 11.—Arms. 


91. Assumption of arms—Jurisdiction of Court 
of Chivalry.|—The Ct. of Chivalry takes cognisance 
of questions relating to the right to use armorial 
ensigns & bearings.—Scroop v. GROSVENOR (1389), 
ae of Close Rolls, Richard II., Vol. III., 
p. ; 

92. Method of assumption.}.—A name & 
arms clause contained a proviso that in case the 
devisee should “‘ refuse or neglect within one year 
to take, use, & bear the surname ”’ of A., or should 
at any time afterwards ‘‘ discontinue to use & bear 
such surname or arms,”’ then, & in every such case, 
immediately after the expiration of a year, or 
immediately after such discontinuance, the devise 
should determine & become void. The devisce 
assumed the surname, & also used his best 
endeavours to comply with the direction as to 
the arms, but failed to obtain a grant from the 
Heralds’ College of the right to use the identical 
arms used by A. :—Held: (1) the estate of the 
devisee had not been divested by the failure to 
obtain a grant of the identical armis used by A. 

(2) Semble: a name & arms clause requires 
a taking of arms by a proper grant from a proper 
authority, namely the College of Arms, & is not. 
satisfied by a mere voluntary assumption of a 
pone of arms.—AUSTEN v. COLLINS (188), 564 L. T. 
Annotations :—.48 to (2) Refd. Re Croxon, Croxon t. Ferrers 

(1904), 48 Sol. Jo. 191. Generally, Mentd. Kussian Com- 

mercial & Industrial Bank «. British Kank for Foreign 

Trade, [1921] 2A. ©. 438. 

93. |—A person cannot “ lawfully 
assume ”’ a coat of arms by mere user, or otherwine | 
than by obtaining a grant of the arms in one or | 
other of the ways recognised by the custom «& | 
usages of society with regard to arms—viz., by | 
an Act of Parliament, a grant from the College of 
Heralds, or a Royal Licence. 

Testator directed that every person becoming 
entitled under his will to his settled real estates | 
should in certain events ‘“ lawfully assume ” a 
coat of arms used by testator, but being in fact | 
the arms of a certain ancient family with which 
testator could not be proved to be connected, & 
in default should, in effect, forfeit his estate. Upon 
evidence being given as to the impossibility of 
obtaining a grant of the arms from the Heralds’ 
College to pltf., who was devisce of the settled 
estates :—Held : the direction in the will was void 
as a condition subsequent which was impossible 
of performance, & pltf.’s estate was not forfeited. 
—Re CkoxoN, CkOXON v. FERRERS, {10064] 1 Ch. 
252; 73 L. J. Ch.170; 89 L. T. 733; 52 W. R. 
843 ; 48 Sol. Jo. 191. 

94. ——.]—Pitf., George Berens, in 1016 
became tenant for life in possession of Pull Court 
under the will of W. Dowdeswell, which declared | 
that unless within twelve months pitf. assumed & | 
used under the sanction of an Act of Parliament | 
or licence from the Crown the surname & arms of 
Dowdeswell his estate should cease & the subse- 
quent limitations be accelerated. The arms 
which testator in fact used belonged to another 
family of the name of Dowdeswell. Pitt. obtained 


by patent a gran 
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PART II. 


b. Name & arms clause—Fatlure to 
comply—Beneficiary applying for grant 


L. H. Ir. 342.—IR. 


t of the right to use the name of | FERRERS, No. U3, ante. 


' arms after attain 
7 kee te. MaHON- 


| Dowdeswell after his own name of Berens & to 


bear the Dowdeswell arms with certain variations. 

In 1924 pltf. became tenant for life in possession 
of the S. estate under the will of H. Berens, which 
provided that every person so becoming entitled 
who should not bear the surname & arms of Berens 
must within a stated period ‘‘ bear & use exclusively 
the surname & arms of Berens,’”’ on the non- 
performance of which condition the will provided 
for the defeasance of the estate. 


By the Berens arms testator meant a coat of 
arms used by his family for many years, but never 
granted or confirmed or recorded in the College of 
Arms, matriculated in the Lyon Register in Scot- 
land, or confirmed in the Register of Arms in 
Ireland :—Held :; (1) pltf. did not bear the sur- 
name of Berens but the composite name of Berens- 
Dowdeswell; (2) the obligation to assume the 
Berens arms would not be satisfled by a mere 
de facto user, but only by the authority of a royal 
licence through the College, & pltf., not having 
proved that he could not. obtain a licence, was 
bound by the clause in the Berens will; (3) as 
regards the Dowdeswell will, as the College would 
refuse to grant the Dowdeswell arms, as havin 
already been allowed to others, the Ct. woul 
assume that Parliament would not authorise their 
assumption in violation of the rights of third 
parties & of the laws of arma; & therefore the 
condition requiring plitf. to assume those arms 
under the sanction of an Act or licence from the 
Crown was impossible & not binding. 

The argument, is that in so far as the name & 
arms Clause requires him to bear the surname of 
Berens he bears it, & in so far as it requires him 
to assume & bear the Berens arms it requires an 
impossibility. As regards the first point, in my 
opinion he does not. bear the surname of Berens. 
His surname is Berens-Dowdeswell; one com- 
posite name of which no doubt the word Berens 
forms part; but the surname which he bears is 
not Berens; it is Berens-Dowdeswell, & nothing 
else. The point is not susceptible of length 
argument: but certain authorities were cited, 
none of which appear to me to be of real assistance 
in the matter. They seem to show that in the 
absence of special words, you will not comply with 
a requirement to take & use & particular surname 
by placing the required name in front of your 
existing surname, though special worda in the clause 
may authorise this being done (RUSSELL, J.).— 


| fe Berens, Re DOWDESWELL, BEKENS-DOWDEB- 


WELL v. HOLLAND-MARTIN, {1926] Ch. 596; 95 
L. J. Ch. 370; 135 L. T. 208; 42 T. L. R. 267, 
314; 70 Sol. Jo. 405. 

95. Name & arms clause—Failure to iene 
Grant of arms refused.|—-AUSTEN v. COLLINS, No. 
92, ante. 

96. —— ——— ——.]— JoICEY-CKCIL v. JOICEY 
CECIL (1898), T'imes, June ll. 


Annotation :~-Refd. He Croxoun, Croxon v. Ferrers, [1904] 
1 Ch. 252. 


.|—Hte CRoxon, CROXON v. 





97. —— 





ing twenty-one.}— | tish her .) ~~ STEWaRT-MACKENZIE 
HaGan (1893), 31 | v. FRASER- zm, {1922} & C. 





39, H. L.—#00T. 


e. Grant of arme—Challenge—Scot- | 
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98. —— ——- ——.|—_ Re BERENS, Re DOWDE- 
SWELL, BERENS-DOWDESWELLY. HOLLAND-MARTIN, 
No. 94, anfe. 

99. Property in deed of grant of arms.|—A. 
obtained from the Heralds’ College a grant of 
arms, to be borne by him & his descendants & 
the descendants of his brother. He died without 
issue, leaving two nephews, the sons of his brother : 
—Held: the nephews had not such an exclusive 
interest in the exemplification or instrument issued 
to A. by the College as to entitle them to maintain 
an action of detinue against his widow, who retained 


NAME AND ARMS. 


possession of it & to whom all the househéld effects 
were bequeathed.—STusps v. STUBS bart 1 
H. & C. 257; 31 L. J. Ex. 510; 158 B. R. 8 

car age tt :—Mentd. Hannay »v. Smurthwaite, er 2 


100. What may constitute arms.|—The im- 
pression of a thistle on a common pencil case, 
with the motto ‘‘ dinna forget,’’ are chargeable 
as armorial bearings when used.— ASSESSED TAXES 
CasE No. 1481 (1841), 7 J. P. 403 

Licence for armonial bearings See REVENUE. 

See, also, PEERAGES & DIGNITIES. 


NATIONAL DEBT. 


See REVENUE. 


NATIONAL GALLERY. 


See LITERARY AND SCIENTIFIC INSTITUTIONS. 


NATIONAL 


INSURANCE. 


See WorK AND LABOUR. 


NATIONALITY. 


See ALIENS ; 


CoNFLICT OF Laws ; 


CONSTITUTIONAL LAW. 


NATURAL ALLEGIANCE. 


See CONSTITUTIONAL Law. 


NATURALISATION 


AND DENISATION. 


See ALIENS. 
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NAVAL COURTS-MARTIAL. 


See Royvau Forces. 


NAVIGABLE WATERS. 


See SHIPPING AND NAVIGATION: WATERS AND WATERCOURSES. 


NAVIGATION. 


See SHIPPING AND NAVIGATION. 


NAVY. 


See RovaL FORCES. 


NECESSARIES. 


See ADMIRALTY ; HusBAND AND WIFE; INFANTS AND CHILDREN; LUNATICS AND 
Persons oF Unsounp MiInD; SHIPPING AND NAVIGATION. 


NE EXEAT REGNO. 


See Equity ; PRACTICE AND PROCEDURE. 
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